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CHADBOUBN    SASH.    DOOR   &  LUMBER 
CO.  T.  PARKER  et  aj. 

(Supreme  Coart  of  North  Carolina.    Oct.  9, 
1910.) 

1.  HouxsTEAD  ({  197*)— Allotment  — Vaca- 
tion.   . 

A  proceedinjr  by  a  judgment  creditor 
against  his  debtor  and  his  grantee,  to  whom  the 
sheriff  bad  allotted  a  homestead,  to  have  the 
allotment  declared  void  and  to  direct  the  sheriff 
to  proceed  with  a  sale  of  said  lots  under  the 
execDtion  in  his  hands  will  not  be  dismissed  on 
the  ground  that  plaintiff  should  have  proceeded 
by  a  motion  in  toe  cause. 

[Ed.   Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  368,  369;   Dec.  Dig.  i  107.*] 

2.  Homestead  (§  197*)  —  Allotment  —  Vaca- 
tion—Peocedubb. 

A  proceeding  by  a  judgment  creditor 
against  his  debtor  and  one  to  whom  the  land 
had  been  conveyed  after  judgment  and  the 
sheriff,  who  on  levy  of  the  execution  allotted 
the  homestead  to  the  grantee,  to  have  the  allot- 
ment declared  void  because  ttie  lot  was  not 
owned  and  occupied  by  the  defendant  in  execu- 
tion., and  l>ecau8e  the  defendant  grantee  was  not 
entitled  to  have  the  debtor's  homestead  allotted 
to  him,  and  to  direct  the  sheriff  to  sell  the  lot 
under  the  execution,  was  a  proper  procedure; 
it  not  being  a  proceeding  under  Revisal '  1905, 
i  699,  to  question  the  allotment  for  erroneous 
valuation  or  irregularity. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §{  368,  369;   Dec.  Dig.  {  197.»] 

&  Homestead   (S  128*)  —  Waives  —  Convet- 
ance  of  Propebtt. 

Laws  1905,  c.  Ill  (Revisal,  1905,  J  686), 
pFovidea  that  an  allotted  homestead  shall  be 
exempt  from  levy  so  long  as  owned  and  occupied 
by  the  homesteader,  or  for  him,  but  when  con- 
veyed as  authorized  by  Const,  art  10,  f  8,  the 
exemption  shall  cease  as  to  liens  attaching  pri- 
or to  the  conveyance,  though  the  homesteader 
may  have  another  allotment  made  as  often  as 
necessary,  provided  this  does  not  operate  retro- 
actively, and  Const,  art  10,  {  2,  makes  every 
homestead  to  be  selected,  owned,  and  occupied 
by  any  resident,  and  not  exceeding  $1,000  in 
value  exempt  from  sale  under  execution.  Held, 
that  land  must  not  only  be  selected  and  allotted 
by  the  owner  before  it  is  exempted  from  ex- 
ecution as_  a  homestead,  but  it  must  be  owned 
and  occupied  by  him  at  the  Issuance  of  execu- 
tion, so  that  one  who  conveyed  and  ceased  to 
occupy  a  lot  before  execution  issued  on  a  judg- 
ment against  him  was  not  entitled  to  have  a 
homestead  allotted  therein,  and  his  grantee  took 
no  greater  right  than  he  had,  and,  even  if  the 
homestead  had  l>een  allotted  when  he  conveyed, 
his  right  ceased  upon'the  conveyance;   the  right 


to  a  particular  homestead  being  a  mere  ezemp> 
tlon  right  which  ceases  in  the  contingencies  pro- 
vided  by  statute. 

[Ekl.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  224-232;   Dec.  Dig.  {  12a*] 

4.  Homestead  ({  68*)- Pbopebtt  Constittjt* 
ING  Homestead— Value— INCBEASED  Value. 

Though  the  homesteader  retains  the  other 
essential  qualifications,  the  homestead  ri^t  ceas- 
es as  to  so  much  of  the  homestead  as  is  after- 
ward enhanced  in  value  over  $1,000. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {  95;   Dec.  Dig.  |  68.*] 

5.  Statutes  (§  220*)— Construction  —  Leoib- 
I.ATIVE  Constbuotion— Weight. 

A  legislative  construction  of  a  statute  ia 
entitled  to  great  weight,  especially  where  it  is  a 
constitutional  provision  in  which  construction 
eminent  lawyers  have  concurred,  and  the  court 
decisions  as  to  its  construction  have  not  been 
uniform. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  298;   Dec.  Dig.  §  220.*] 

6.  Constitutional  Daw  (|  48*)— Constbuo- 
tion of  Statutes  —  Fa vobino  Constitu- 
tionalitt. 

A  statute  should  not  be  construed  to  be  nn- 
constitutional,  unless  it  is  shown  to  be  so  be- 
yond a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dec.  Dig.  {  48.*] 

App^l  from  Superior  Court,  New  Hanovw 
County ;  Lyon,  Judge. 

Proceeding  by  the  Cbadboum  Sash,  Door 
&  Lumber  Company  against  C.  TS.  Parker  and 
otbers.  From  a  Judgment  for  plaintiff  on 
demurrer,  defendants  appeal.    Affirmed. 


S.  M.  Empie,  for  appellants. 
ia,  for  appellee. 


Davis  &  Dav- 


CLARK,  0.  X  The  plaintiff  docketed  a 
judgment  against  defendant  Parker  in  New 
Hanover  December  7,  1908.  Subsequently 
said  Parker  and  wife  conveyed  his  lot  in 
WllmlugtOD,  in  said  county,  to  the  defend- 
ant Pae  by  deed  which  was  duly  registered 
January  20,  1909.  On  January  30,  1909,  exe- 
cution issued  upon  plaintiff's  judgment, 
whereupon  the  defendant  Pae,  who  was  In 
possession  under  his  deed  from  Parker,  de- 
manded that  Parker's  homestead  be  allotted 
to  said  Pae.  This  the  sheriff  proceeded  to 
have  done  over  the  plaintiff's  objection.  This 
Is  a  proceeding  against  Parker,  Pae.  and  the 
sheriff  to  have  said  allotment  declared  void, 
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and  .to  direct  the  sheriff  to  proceed  to  the 
sale  of  said  lot  under  the  execution  In  his 
hands. 

The  defendants  more  to  dismiss  on  the  fol- 
lowing grounds :  (1)  That  the  plaintiff  should 
have  proceeded  by  a  motion  in  the  cause. 
But  the  defendant  Pae  and  the  sheriff  were 
not  parties  to  the  original  cause,  and  they 
are  the  parties  to  be  affected  by  this  pro- 
ceeding. The  defendant  Parker  has  no  In- 
terest to  be  affected,  for  all  his  Interest  in 
the  land  has  been  conveyed  to  the  defendant 
Pae.  In  Formeyduval  v.  Rockwell,  117  N. 
O.  320,  23  S.  E.  488,  and  Adrian  t.  Shaw,  82 
N.  C.  474,  both  relied  on  by  the  defendants, 
the  proceeding  for  the  same  purpose  as  here- 
in was  by  summons.  But,  If  it  could  serve 
any  material  purpose  to  proceed  by  motion 
in  the  cause,  the  court  would  not  dismiss  this 
proceeding,  but  would  treat  it  as  a  motion 
and  the  summons  as  a  notice.  Jarman  t. 
Saunders,  64  N.  C.  367.  (2)  That  the  plain- 
tiff's remedy  Is  by  exception  to  the  valuation 
and  allotment  (3)  That,  this  not  being  done, 
the  allotment  Is  res  Judicata.  But  these,  as 
well  as  the  first  ground  (above  given),  are 
based  upon  a  misconception  of  this  proceed- 
ing, which  Is  not  to  call  into  question  the 
allotment  for  erroneous  valuation  or  irregu- 
larities under  Revlsal  1905,  {  699,  but  to 
have  the  allotment  declared  null  and  void,  be- 
cause the  lot  was  not  "owned  and  occupied" 
by  the  defendant  In  the  execution,  and  be- 
cause the  defendant  Pae  was  not  entitled 
to  have  Parker's  homestead  allotted  to  de- 
fendant Pae.  (4)  The  last  exception  Is  that 
Parker's  homestead  in  the  land  could  be  set 
apart  and  allotted  to  Pae.  This  presents 
the  real  question  in  the  case. 

Revlsal  1905,  {  686  (Laws  1905,  c.  Ill),  pro- 
vides: "Conveyed  homestead  not  exempt, 
when. — ^The  allotted  homestead  shall  be  ex- 
empt from  levy  so  long  as  owned  and  oc- 
cupied by  the  homesteader,  or  by  any  one 
for  him;  bat  when  conveyed  by  him  in  the 
mode  authorized  by  the  Constitution,  article 
X,  section  8,  the  exemption  thereof  ceases 
as  to  Hens  attadiing.  prior  to  the  conveyance. 
The  homestead  right  being  indestructible  the 
homesteader  who  has  conveyed  his  allotted 
homestead  can  have  another  allotted,  and  as 
often  as  may  be  necessary:  Pravlded,  this 
does  not  have  any  retroactive  effect"  Leav- 
ing out  unnecessary  words,  section  2  of  ar- 
ticle 10  of  the  Constitution,  as  applicable  to 
this  case,  reads  as  follows:  "Every  home- 
stead *  •  •  to  be  selected  by  the  owner 
thereof  •  •  •  owned  and  occupied  by  any 
resident  of  this  state,  and  not  exceeding  the 
value  of  one  thousand  dollars,  shall  be  ex- 
empt from  sale  under  execution,  or  other 
final  process  on  any  debt."  Clearly  the  ■Con- 
stitution Intends  that  the  homestead  shall  be 
exempt  only  from  and  after  its  selection  by 
the  owner,  and  then  only  such  land  shall  be 
exempt  as  shall  be  owned  and  occupied  by  a 
resident  of  this  state;  so  that,  according  to 
the  true  intent  and  meaning  of  the  Oonstitu- 


tlon,  land  must  be  selected  by  the  owner  and 
allotted  before  It  becomes  exempt  But  it 
must  also  be  both  owned  and  occupied  by  the 
homesteader,  and  this  at  the  time  of  issuance 
of  the  execution.  Certainly  the  defendant 
Parker  was  not  entitled  to  have  a  home- 
stead allotted  in  land  which  he  had  ceased 
to  own  and  occupy,  nor  could  he  convey  to 
Pae  a  right  which  he  did  not  possess  him- 
self. Even  if  the  homestead  had  been  al- 
lotted to  Parker  before  he  conveyed  to  Pae, 
when  thereby  he  ceased  to  be  "owner  and  oc- 
cupier," his  right  of  homestead  in  that  land 
ceased,  just  as  It  would  if  he  had  ceased  to 
be  a  "resident  of  this  state,"  which  is  the 
third  qualification  (In  addition  to  "owner  and 
occupier")  required  by  the  (Constitution  to 
entitle  one  to  be  a  homesteader.  Indeed, 
even  when  a  homesteader  has  the  above  three 
qualifications,  and  the  homestead  has  been 
allotted  to  him,  the  homestead  may  cease  as 
to  so  much  of  the  homestead  as  becomes  in 
excess  of  $1,0(X>  by  reason  of  betterments  or 
enhancement  in  values.  Vanstory  v.  Thorn- 
ton, 110  N.  a  14,  14  S.  B.  637;  Shoaf  v. 
Frost,  116  N.  C.  677,  21  8.  B.  409;  Mc- 
Casklll  V.  McKlnnon,  125  N.  C.  184,  34  S.  B. 
273;  Revlsal  1905,  §  691.  While  the  home- 
stead right  is  indestructible,  the  particular 
homestead  Itself  may  cease,  in  whole  or  In 
part,  in  the  ways  Just  stated. 

Chapter  111,  liaws  1905  (Revlsal  1905,  I 
686),  is  a  clearly  expressed  legislative  con- 
struction In  accordance  with  the  above  views. 
This  court  had  expressed  the  same  view  In 
Fleming  v.  Graham,  110  N.  C.  374,  14  S.  E. 
922,  and  practically  to  same  effect  are  Allen 
V.  Bolen,  114  N.  C.  565,  18  S.  B.  964,  and  the 
reasoning  In  Jones  v.  Brltton,  102  N.  G.  109, 
9  S.  E.  554,  4  L.  R.  A.  178,  and  other  cases 
which  have  held  that  the  homestead  Is  a 
"stay  of  execution"  and  "a  determinable  ex- 
emption." Bank'V.  Green,  78  N.  C.  247,  and 
other  cases.  It  Is  true  that  a  different  view 
was  held  In  Vanstory  v.  Thornton,  112  N.  0. 
196,  17  S.  R  566,  34  Am.  St  Rep.  483,  by 
a  divided  cou^rt,  and'  other  cases  since  (usual- 
ly with  two  dlss^its).  The  original  case 
which  so  held — Adrian  v.  Shaw,  82  N.  C. 
474 — was  put  upon  the  ground  that  the  home- 
stead was  an  "estate  In  land,"  which  has  been 
repeatedly  overruled  since  and  the  doctrine 
held  that  it  Is  a  "mere  exemption  right"  In 
this  state  of  uncertainty,  the  Legislature  of 
1905  thought  that  the  public  interest  required 
that  the  matter  should  be  settled  and  ex- 
pressed what  was,  we  believe,  the  preponder- 
ating opinion  of  the  bar  of  the  state  by  the 
enactment  of  chapter  111,  Laws  1905  (now 
Revlsal  1905,  §  686).  The  bill  was  Intro- 
duced In  the  Senate  by  Senator,  since  Judge, 
D.  L.  Ward,  and  was  fovorably  reported  by 
Senator  O.  F.  Mason  for  the  Judiciary  com- 
mittee. In  the  House  Judge  B.  B.  Wlnborne 
for  the  Judiciary  committee  reported  It  fa- 
vorably with  the  proviso  added,  which 
amendment  was  accepted  by  the  Senate.  The 
Judiciary    committees   In    both   houses  were 
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more  than  ordinarily  nnmerons  and  able. 
There  appears  to  have  been  no  minority  re- 
port, and  the  bill  was  passed  unanimously  In 
twth  houses.  We  would  not  be  understood  as 
bolding  that  the  legislative  construction  Is 
binding  on  this  court,  but  It  Is  always  held 
that  such  construction  is  entitled  to  great 
'weight.  Especially  is  this  so  when  It  Is  a 
legislative  construction  of  a  constitutional 
provision  in  which  eminent  lawyers  have  con- 
curred and  the  decisions  of  the  courts  have 
not  been  uniform.  Besides,  the  Constitution 
does  not  define  the  procedure  for  securing 
and  allotting  the  homestead,  but  left  it  to 
be  provided  by  the  Legislature.  In  these 
circumstances,  we  should  be  slow  to  hold  an 
act  unconstitutional,  for  the  United  States 
Supreme  <!ourt  has  held  that  no  act  should 
be  so  held  unless  It  Is  "proved  beyond  all 
reasonable  doubt."  Ogden  v.  Saunders,  12 
Wheat  213,  6  L.  Ed.  606;  Cooley,  Cons. 
Um.  (7th  Ed.)  254.  Indeed,  after  full  con- 
sideration, we  think  the  act  of  1905  (Revisal 
1906,  {  686)  expresses  the  proper  construc- 
tion. That  act  has  been  acquiesced  in,  and 
not  questioned,  for  five  years.  We  think  the 
matter  should  be  deemed  finally  settled  as 
therein  expressed.  If  the  homestead  was  an 
"estate,"  the  homesteader  would  destroy  his 
right  if  he  conveyed  the  allotted  land,  thence- 
forward depriving  his  children  and  himself  'of 
this  constitutional  protection,  or  else  he  could 
have  a  half  dozen  homesteads,  successively 
taken,  but  all  in  force,  when  the  Constitution 
gives  him  but  one.  The  Judge  properly  held 
that  the  land  In  the  hands  of  Fae  was  not 
exempt  from  sale  under  the  execution  against 
Parker. 
Affirmed. 

OSi  N.  C.  136) 

HUGHES  et  al.  v.  PRITCHARD  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  6, 
1910.) 

1.  Infants  (S  89*)— Actions— Sebvicb— Stat- 
utes—Guardian  Ad  Liteu. 

Revisal  1905,  {  406,  provides  that  where 
•DT  of  the  defendants  are  infants,  they  shall 
defend  by  their  general  guardian,  and,  if  'they 
have  none,  and  any  of  the  defendants  have  been 
sammoned,  the  court  may  appoint  a  guardian 
ad  litem  for  the  infants,  and,  if  the  cause  in 
which  he  is  appointed  be  a  special  proceeding, 
a  copy  of  the  complaint  with  the  summons  shall 
be  served  on  the  guardian,  and  after  20  days 
or  after  answer  filed  as  in  a  civil  action  the 
conrt  may  proceed  to  final  judgment.  Section 
440,  subd.  2,  provides  that  summons  shall  be 
served  by  delivering  a  copy  thereof,  If  the  de- 
fendant be  a  minor  under  14  years  of  age,  to 
the  minor  personally,  and  also  to  his  fatber, 
mother,  or  guardian,  or,  if  there  be  none  in  the 
state,  then  to  any  person  having  care  and  con- 
trol of  the  minor,  or  with  whom  he  shall  reside, 
or  in  whose  service  he  shall  be  employed.  Held 
that  where  Infants  under  14  years  of  age  were 
made  defendants  to  a  partition  suit,  the  court 
could  not  appoint  a  guardian  ad  litem  for  them 
and  render  judgment  which  would  conclude 
them  without  service  of  summons  on  them  per- 
sonally because  there  were  other  parties  defend- 
ant  inclnding  other  infants   over  14   years   of 


age  having  the  same' Interest  on  whom  summons- 
was  properly  served. 

[Ed.  Note.— For  other  cases,  see  Aifants,  Ont 
Dig.  SS  255-272;    Dec  Dig.  i  80.*] 

2.  Infants  (§  89*)—AcnoNS— Service  or  Peo- 
CESS— Curative  Act. 

Revisal  1905,  §  441,  validating  decrees  and 
judgments  In  civil  actions  and  special  proceed- 
ings in  which  there  was  no  personal  service  of 
summons  on  infant  defendants,  did  not  embrace 
cases  where  no  service  had  been  made  on  the 
infant  or  on  any  other  person  in  his  behalf. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  §  259 ;   Dec.  Dig.  i  89.*] 

3.  Infants  (§  89*)— Process — Sebvicb— Stat- 
utes. 

Since  Revisal  1905,  i  440,  subd.  2,  requires 
personal  service  of  summons  on  infants  under 
14,  it  is  no  answer  to  an  objection  that  such 
service  was  not  made  that  no  protection  could 
come  to  the  estate  of  the  infant  by  requiring 
summons  to  be  delivered  to  him. 

[Ed.  Note. — For  other  cases,  see  Infants,  Gent 
Dig.  §{  255-272;    Dec  Dig.  S  89.*] 

4.  Infants  (|  112*)  —  Actions  —  Service  — 
Judgment. 

Where  there  has  been  a  defective  or  incom- 

f)lete  service  on  an  infant  but  a  guardian  ad 
item  has  been  appointed  in  substantial  com- 
pliance' with  Revisal  1906,  {  406,  and  judgment 
has  been  entered,  the  defect  constitutes  an  ir- 
regularity only  for  which  the  judgment  cannot 
be  collaterally  attacked,  and  for  which' it  will 
not  be  vacated  to  the  prejudice  of  bona  fide  pur- 
chasers for  value  without  notice. 

[Ed.  Note. — For  other  cases,  see  Infants,  Ont 
Dig.  I  320;   Dec  Dig.  i  112.*] 

6.  Infants  (f  113*)  —  Judoment  —  Conclu- 
siveness—Par-hes  Concluded— Infant*— 
Ci^ss  Representation. 

Where  infants  nnder  14  were  made  parties 
to  a  partition  suit  but  were  not  properly  serv- 
ed, they  were  not  conclnded  by  the  judgment 
under  the  doctrine  of  class  representation,  be- 
cause there  were  other  infants  and  parties  de- 
fendant properly  served  having  similar  interests. 
(JM.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  321 ;    Dec  Dig.  {  113.*] 

Appeal  from  Superior  Court,  Camden 
County;  Ferguson,  Judge. 

Suit  by  M.  E.  Hughes,  Sr.,  and  others 
against  D.  T.  Pritchard  and  others.  On  mo- 
tion to  set  aside  a  final  decree.  From  an 
order  granting  the  motion,  plaintiffs  appeaL 
Affirmed. 

See,  also,  68  S.  E.  906. 

This  was  a  motion  made  In  a  special  pro- 
ceeding to  set  aside  the  final  decree  thereto- 
fore entered.  The  defendants,  other  than  D. 
T.  Pritchard,  moved  before  the  clerk  of  the 
superior  court  of  Camden  county  to  set  aside 
and  vacate  the  final  decree,  report  of  com- 
mlssioiiers,  and  order  or  partition  in  the  spe- 
cial proceeding  for  partition,  begun  in  said 
court  on  June  9.  1898.  Upon  the  affidavits 
and  records  offered  before  him  his  honor 
found  the  following  facts:  At  Spring  term, 
1896,  of  Camden  superior  court  M.  E. 
Hughes  and  M.  E.  Hughes,  Jr.,  commenced 
action  against  D.  T.  Pritchard  to  recover  an 
undivided  two-thirds  of  that  certain  tract  of 
land  in  Camden  county,  known  as  the  D.  L. 
Pritchard  home  place,  of  500  acres  and  set 
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•np  a  parol  contract  and  recovered  an  undi- 
vided two-thirds  of  the  Bald  tract  of  land 
against  the  said  D.  T.  Prltchard.  That  on 
the  9th  day  of  June,  1898,  the  Bald  plalntlfTs 
commenced  special  proceedings  before  the 
(derli  of  the  superior  court  of  Camden  county 
for  partition  of  said  tract  of  land.  In  which 
these  plalntltTs  alleged  that  they  were  owners 
of  two-thirds  interest  and  D.  T.  Prltchard 
the  owner  of  the  other  one-third,  malclng  D. 
T.  Prltchard  and  all  of  his  children  party 
defendants.  That  the  snmmons  was  served 
upon  them  by  the  sheriff  of  Camden  county 
on  D.  T.  Prltchard  and  each  of  the  children 
personally  by  the  sheriff  reading  the  sum- 
mons to  each  of  them,  and  by  leaving  a  copy 
of  the  summons  with  D.  T.  Prltchard,  with 
whom  the  children  resided.  That  D.  T. 
Prltchard  was  appointed  by  the  court  guard- 
ian ad  litem  for  the  infant  defendants  and 
declined  to  serve.  That  on  the  23d  day  of 
June,  1898,  the  court  appointed  M.  B.  Hughes 
guardian  ad  litem  of  William,  John  Frank- 
lin, George,  Judson,  Sanbome,  Iva,  and  Flor- 
ine  Prltchard.  That  summons  was  issued  for 
M.  B.  Hughes,  guardian  ad  litem  for  said 
defendants,  and  he  accepted  service  upon  the 
said  summons.  The  said  M.  B.  Hughes, 
guardian  at  litem  for  the  Infant  defendants, 
filed  an  answer  for  them,  which  is  made  a 
part  of  the  findings  of  this  court  That  there 
was  no  copy  of  the  sunmions  left  with  either 
of  the  infant  defendants.  It  was  adjudged 
by  the  court  that  the  platntUTs  and  D.  T. 
Prltchard  owned  the  said  tract  of  land  as 
tenants  in  common,  and  that  the  plaintiffs 
own  two-thirds  and  defendant  D.  T.  Prltch- 
ard owns  one-third  thereof.  -  That  the  com- 
missioners appointed  in  the  order  at  the  time 
failed  to  serve  and  malfs  partition.  That  In 
lieu  of  them  was  appointed  John  Jacobs,  H. 
D.  Sawyer,  and  S.  R.  Edney,  who  went  upon 
the  lands,  after  being  duly  sworn  by  the  said 
sheriff,  and  made  division  of  said  lands,  and 
filed  their  report  with  the  clerk  of  the  su- 
perior court.  That  the  report  of  the  com- 
missioners ronained  on  file  from  the  30th 
day  of  August,  1898,  until  its  bearing  on  the 
2l8t  day  of  November,  1898.  That  notice 
was  served  on  each  of  the  defendants  per- 
Bonaliy,  no  copy  being  left  with  any  of  the 
infant  defendants,  at  which  time  defendants 
appeared  and  filed  objections  to  the  confirma- 
tion of  the  report  Said  objections  ar.e  made 
a  part  of  the  findings  of  this  court  Objec- 
tions were  overruled.  That  afterwards  coun- 
sel was  employed  and  appeared  In  the  name 
of  all  the  defendants,  who  gave  notice  of 
appeal,  and  the  same  was  appealed  to  the 
superior  court  at  term.  The  court  finds  the 
ages  of  the  Infant  defendants  as  set  out  in 
the  petition  for  partition  of  said  lands  in 
this  cause.  Upon  the  hearing  of  the  appeal 
before  bis  honor.  Judge  Coble,  he  found  the 
facts  and  filed  his  judgment,  which  is  made 
a  part  of  the  findings  of  this  court:    "Upon 


the  foregoing  findings,  the  court  is  of  the 
opinion  that  the  infant  defendants  under  14 
years  of  age  were  not  properly  served,  and 
are  not  bound  by  the  Judgment,  and  that  the 
Interests  of  D.  T.  Prltchard  and  the  infant 
defendants  were  adverse^  It  is  therefore  or- 
dered and  adjudged  by  the  court  upon  motion 
of  H.  S.  Ward  and  W.  A.  Worth  that  the 
judgment  be  vacated  as  to  the  infant  defend- 
ants, who  at  the  time  of  the  alleged  services, 
to  wit,  on  the  11th  day  of  June,  1898,  were 
under  14  years  of  age,  and  that  the  plaintiffs 
imy  the  cost  of  these  proceedings,  to  be  taxed 
by  the  clerk  of  this  court" 

It  further  appears  from  the  petition  filed 
on  June  IS,  1898,  that  the  plaintiffs,  as  petl* 
tioners,  alleged  that  the  plaintiffs  and  de- 
fendant D.  T. '  Prltchard  were  tenants  in 
common  of  the  land  described  therein,  the 
plaintiffs  owning  two  undivided  thirds  and 
the  said  D.  T.  Prltchard  owning  one  undivid- 
ed third ;  that  the  land  was  capable  of  actual 
partition;  that  the  plaintifTs  desire  to  have 
their  said  part  set  apart  to  them  In  several- 
ty; that  Mary  E.  Hughes,  Sr.,  owns  a  life 
estate  in  the  two-thirds  part  and  Mary  E. 
Hughes,  Jr.,  owns  the  remainder  in  fee  of 
the  two-thirds  part ;  that  the  defendant  Alice 
is  the  wife  of  D.  T.  Prltchard,  and  the  other 
defendants  (11  in  number)  are  their  children, 
and  heirs  at  law  of  D.  T.  Prltchard.  Of 
these,  four,  whose  names  are  given,  were 
over  21  years  of  age,  three  under  21,  but 
over  14,  and  four  under  14  years  of  age. 
The  summons  was  served  upon  the  defend- 
ant as  appears  by  the  return  of  the  sheriff, 
in  tlie  manner  found  by  his  honor.  Prior  to 
the  institution  of  the  special  proceeding,  the 
plaintiffs  bad  brought  suit  and  it  bad  been 
ended  by  a  final  judgment  (122  N.  C.  59,  29 
S.  E.  93),  establishing  their  equitable  title 
to  a  two-thirds  interest  in  the  land  sought 
to  be  partitioned.  D.  T.  Prltchard  was  the 
owner  of  the  legal  title,  but  these  plaintiffs 
in  that  action  attached  to  it  a  parol  trust  in 
their  favor  for  a  two-thirds  interest.  D.  T. 
Prltchard  was  the  sole  defendant  to  that 
action.  They  also  recovered  a  judgment 
against  him  for  something  over  $1,000  for 
rents  received  by  him  and  held  for  plaintiffs. 
The  infant  defendants  In  the  special  proceed- 
ing claim  that  their  father  is  the  bolder  of  the 
legal  title  in  trust  for  tbem,  and  that  the 
plaintiffs  were  fixed  with  notice  of  their 
equitable  title,  because  in  the  very  action  in 
which  tliey  established  their  equitable  title 
the  witnesses  of  the  plaintiffs  testified  to  the 
terms  of  the  trust  upon  which  D.  T.  Pritch- 
ard  held  the  legal  title,  to  wit,  two-thirds 
for  the  plaintiffs  and  one-third  for  the  chil- 
dren of  D.  T.  Prltchard.  Upon  the  foregoing 
facts,  his  honor  granted  the  motion  of  such 
of  the  defendants  as  were  on  June  11,  1898, 
under  14  years  of  age,  and  denied  it  as  to 
the  other  defendants.  Prom  the  judgment  of 
his  honor  the  plaintiffs  appealed  to  this 
court 
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Pruden  &  Pruden,  J.  O.  B.  Ebrlngbaus, 
and  E.  F.  Aydlett,  for  appellants.  W.  A. 
Worth  and  H.  S.  Ward,  for  appellees. 

MANNING,  J.  In  the  consideration  of 
the  question  presented  by  this  appeal,  nei- 
ther the  rights  of  a  stranger  to  the  proceed- 
ing nor  the  rights  of  a  purchaser  for  value 
without  notice  are  Involved.  The  only  par- 
ties interested  are  the  original  parties  to 
the  special  proceedings.  After  the  final 
Judgment  in  the  special  proceeding  was  en- 
tered, the  plaintiffs  bad  execution  to  Issue 
on  their  money  Judgment  recovered  In  the 
previous  action  against  D.  T.  Pritchard,  and, 
after  having  his  homestead  allotted  In  the 
part  allotted  to  him  In  the  special  proceed- 

.Ings,  purchased  the  excess  at  a  nominal 
Bum  at  execution  sale,  and  took  deed  there- 
for. They  claim  now  under  that  deed. 
The  record  of  the  special  proceedings  pre- 
sents some  unusual  features.  While  D.  T. 
Pritchard,  his  wife,  and  all  his  children  are 
made  parties  defendant.  Infants  and  adults, 
it  is  distinctly  alleged  that  the  only  tenants 
in  common  of  the  land  described  in  the  peti- 
tion are,  the  plaintiffs,  owning  a  two-thirds 
Interest,'  and  the  defendant  D.  T.  Pritchard, 
owning  a  one-third  interest  The  only 
ground  even  suggested  In  the  petition  why 
the  childroi  of  D.  T.  Pritchard  are  proper 
parties  Is  that  they  are  the  "heirs  at  law" 
of  their  living  father.  No  relief  Is  asked  as 
to  them.  No  estate,  legal  or  equitable,  in 
fee  or  for  life,  present  or  contingent,  is  al- 
leged to  be  theirs,  but  It  is  particularly  stat- 
ed in  the  petition  that  the  defendant  D.  T. 
Pritchard  is  the  owner  of  the  other  one- 
third  interest  There  are  other  irrgularitles 
In  the  proceedinga  The  summons  for  the 
guardian  ad  litem  was  issued  on  ^  June  23, 
1898,  returnable  June  28th.  Service  accepted 
on  June  24,  1898.  The  answer  filed  by  him  Is 
verified  June  20,  1898.  The  order  of  the  court 
directing  partition  In  the  proportions  stated 
In  the  petition  is  made  June  28th.  Having 
received  notice  of  the  equitable  estate  of 
the  infants  in  the  action  brought  by  the 
plaintiffs  to  establish  their  own  equitable 
title,  It  Is  not  difllcult  to  discover  the  pur- 
IKtse  that  prompted  them  to  make  these  in- 
fants i>arty  defendants,  and  to  now  Insist 
that,  having  been  parties,  though  with  no  al- 
legation of  any  interest  in  the  subject-mat- 
ter of  the  litigation,  they  are  concluded  by 
the  Judgment  because  they  were  parties  to 
the  record.  Within  10  days  after  the  final 
order  confirming  the  petition,  the  plaintiffs 
caused  execution  to  be  Issued  on  their  mon- 
ey judgment  against  D.  T.  Pritchard  and 
purchased  for  a  small  sum  the  excess  over 
the  homestead  at  the  execution  sale,  as  be- 
fore stated,  and  assert  title  thereto  under 
the  deed  made  to  them  by  the  sheriff.  Un- 
less constrained  to  do  so  by  well-settled  prln- 

.  dples  of  law  approved  by  the  decisions  of 
this  court  we  are  unwilling  to  sanction  the 
method  pursued  and  to  consummate  by  our 


decision  the  apparent  wrong  to  these  In- 
fants, for  to  do  so  would  be,  first,  to  bind 
them  and  then  to  take  from  them  their  es- 
tate. 

Proceeding  now  to  consider  the  grounds 
upon  which  the  learned  counsel  of  the  plain- 
tiffs seek  to  sustain  the  finality  of  the  Judg- 
ment In  the  special  proceedings  for  parti- 
tion and  the  freedom  from  impeachment  by 
these  Infants  of  those  proceedings.  It  Is  con- 
tended that  as  some  of  the  defendants  to 
that  proceeding,  adults  as  well  as  infants 
over  14  years  of  age,  having  the  'Same  inter- 
est In  the  litigation  as  .the  Infants  un- 
der 14  years  of  age,  were  properly  served 
with  summons,  the  court  had  jurisdiction 
to  appoint  and  did  appoint,  a  guardian  ad 
litem  for  all  the  Infant  defendants,  and,  he 
having  answered,  the  infants  under  14  years 
of  age  are  concluded  by  the  judgment  of  the 
court  as  effectually  as  If  they  had  been  per- 
sonally served ;  and  this  contention  Is  rest- 
ed upon  the  provisions  of  section  406,  Revisal 
1905.  Code,  {  181;  Battie's.  Rev.  St  c.  17, 
i  59;  Acts  1871-72,  c.  95,  i  2.  This  result 
it  Is  contended,  would  follow  notwithstand- 
ing there  was  a  failure  to  serve  the  sum- 
mons upon  these  infants  In  the  manner  pre- 
scribed by  section  440(2),  Revisal  1905.  In 
its  final  analysis  this  contention  means  that 
no  service  of  summons. on  Infants  under  14 
years  of  age  need 'be  made  where  there  are 
other  persons  defendant  upon  whom  proper 
service  has  been  made,  and  that  the  court  may 
appoint  a  guardian  ad  litem  for  them  and 
render  Judgment  which  will  effectually  con- 
clude them.  This  contention,  if  sound,  would 
require  the  prescribed  service  upon  infants 
under  14  years  of  age  to  be  made  only  In 
those  civil  actions  or  special  proceedings 
where  such  Infants  are  the  sole  defendants. 
Such  a  construction  of  the  statute  we  do  not 
find  supported  by  any  decision  of  this  court, 
nor  is  it  In  accord  with  the  adjudications 
of  other  courts.  On  the  contrary,  In  Moore 
V.  Qldney,  76  N.  C.  34,  Bynum,  J.,  In  speak- 
ing for  the  court  said :  "When  Infant  de- 
fendants In  a  civil  action  or  special  pro- 
ceeding have  no  general  or  testamentary 
g;uardlan,  before  a  guardian  ad  litem  can 
be  appointed,  a  summons  must  be  served  up- 
on such  infant  and  a  copy  of  the  complaint 
also  be  served  or  filed  according  to  law." 
Then,  after  discussing  the  procedure  pre- 
scribed by  section  406,  Revisal  1905,  he  con- 
tinues In  these  forceful  words:  "So  careful 
is  the  law  to  guard  the  rights  of  Infants  and 
protect  them  against  hasty.  Irregular,  and 
indiscreet  Judicial  action.  Infants  are.  In 
many  cases,  the  wards  of  the  courts,  and 
these  forms,  enacted  as  safeguards  thrown 
around  the  helpless,  who  are  often  the  vic- 
tims of  the  crafty,  are  enforced  as  being 
mandatory,  and  not  directory  only.  Those 
who  venture  to  act  in  defiance  of  them  must 
take  the  risk  of  their  action  being  declared 
void,  or  set  aside."  Nicholson  v.  Cox,  83  N. 
C.  44;    Mlatthews  T.  Joyce,  85  N.  a  258; 
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Young  V.  Young,  91  N.  C.  359;  Ward  v. 
Lowndes,  96  N.  C.  367,  2  S.  E.  591;  Carra- 
way  V.  Lasslter,  139  N.  C.  145,  51  S.  B.  968 ; 
White  V.  Morris,  107  N.  C.  93,  12  S.  B.  80; 
StanciU  V.  Gay,  92  N.  C.  462;  Gulley  v.  Ma- 
cy,  81  N.  C.  356.  In  Carraway  v.  Lasslter, 
supra,  Connor,  J.,  speaking  for  this  court, 
said:  "The  only  serious  question  of  law 
presented  by  the  exceptions  Is  whether  the 
court  acquired  jurisdiction  of  the  person  of 
Inez  Carraway.  The  i)etitlon  was  filed  on 
or  about  the  12th  day  of  October,  1896,  and 
the  clerk  od  the  15th  day  of  the  same  month, 
and  before  any  summons  was  issued,  made 
an  order  appointing  a  guardian  ad  litem. 
This  was  certainly  irregular,  and,  if  not  cur- 
ed, would  have  been  fatal  to  any  further 
proceeding.  Clark's  Code,  S  ISl,  and  cases 
dted.  The  clerk  on  the  same  day  issued 
summons  which  was  duly  served  on  the  in- 
fant defendant  and  her  husband  and  the 
gflardlan  ad  litem.  This  certainly  brought 
her  into  court,  as  it  did  the  guardian  pre- 
maturely appointed.  He  filed  his  answer 
and  the  court,  upon  the  return  day,  pro- 
ceeded to  Judgment."  In  the  proceedings 
considered  in  that  case  there  were  other  de- 
fendants than  the  infant  The  learned  judge 
then  proceeded:  "We  have  carefully  exam- 
ined the  cases  relied  ui)on  by  petitioners,  and 
find  that  the  court  has  in  cases  wherein  the 
proceedings  were  instituted  since  the  adop- 
tion of  the  Code  set  aside  judgments,  etc., 
when  no  service  of  process  was  made  upon 
the  Infants  and  refused  to  do  so  when  the 
infant  was  In  court,  notwithstanding  Ir^ 
regularities  in  the  proceeding.  In  Moore  v. 
Gldney,  supra,  Gulley  v.  Macy,  supra.  Young 
T.  Young,  supra,  and  StanclU  v.  Gay,  su- 
pra, no,  summons  was  served  on  the  in- 
fant defendant  Guardians  ad  litem  were 
appointed  without  personal  service  on  the 
Infants,  and  filed  answers.  This  court  has 
in  such  cases  Invariably  held  that  the  court 
acquired  no  jurisdiction.  When,  however, 
personal  service  was  made  on  the  Infants,  a 
contrary  ruling  has  been  made."  In  OuUey 
T.  Macy,  supra,  Young  v.  Young,  supra. 
Ward  V.  Lowndes,  supra,  and  StanclU  v. 
Gay,  supra,  there  were  defendants  other 
than  Infants  upon  whom  there  had  been 
proper  service  of  summons.  In  Ward  v. 
Lowndes,  supra,  Merrimon,  J.,  speaking  for 
this  court  said,  and  this  is  quoted  with  ap- 
proval in  Carraway  V.  Lasslter,  supra:  "This 
statute  (Code,  §181)  should  be  strictly  ob- 
served, but  mere  Irregularities  In  observing 
its  provisions,  not  affecting  the  substance 
of  Its  purpose,  do  not  necessarily  vitiate  the 
action  or  special  proceedings  or  proceedings 
in  them.  The  substantial  purpose  of  this 
statute  is  to  have  Infants  in  proper  cases 
made  parties  defendant,  have  them  make 
proper  and  just  defense,  and  to  have  their 
rights  protected,  and  to  this  end  have  guard- 
ians make  their  defense  for  them."  The  pres- 
ent statute  in  its  present  wording  has  been 
the  law  of  this  state  for  nearly  40  years,  and 


questions  involving  the  property  and  rights 
of  Infant  defendants  upon  whom  process 
has  not  been  regularly  served  have  been  in 
many  cases  presented  to  this  court,  and  in 
none  of  these  numerous  cases  can  there  be 
found  a  suggestion  of  this  court  that  sup- 
ports the  construction  of  the  statute  now 
contended  for  by  the  plaintiffs,  although 
according  to  its  letter  the  statute  may  admit 
of  such  construction.  If  such  construction 
had  been  adopted,  the  decision  of  the  many 
cases  presented  would  have  been  rendered 
easy.  In  addition  to  the  Influence  of  these 
decisions,  the  Legislature  of  the  state,  fol- 
lowing the  construction  of  this  statute,  as 
declared  in  Moore  v.  Gldney,  supra,  Allen  v. 
Shields,  72  N.  C.  504,  Bass  v.  Bass,  78  N.  a 
387  (as  is  suggested  by  this  court  in  Cates 
V.  Pickett  97  N.  C.  21,  1  S.  B.  763),  enacted  * 
at  its  session  in  1879  (Laws  1879,  c.  257)  the 
curative  act  now  section  441,  validating  the 
decrees  and  judgments  In  civil  actions  aind 
special  proceedings,  in  which  there  was  no 
personal  service  of  summons  on  the  Infant 
defendants;  and  the  Irregularity  which  that 
act  was  intended  to  cure  was  the  omission 
to  make  personal  service  on  the  infant,  "but 
it  did  not  embrace  cases  where  no-  service 
was  made  npon  the  Infant  or  any  other  per- 
son in  his  behalf,  as  the  statute  requires  to 
be  done."  Perry  v.  Adams,  98  N.  C.  167,  8 
S.  B.  729,  2  Am.  St  Rep.  326;  Cates  v.  Pick- 
ett supra;  Hare  v.  Hollomon,  94  N.  (3.  14; 
Standll  V.  Gay,  92  N.  C.  462. 

It  is  further  contended  that  no  protection 
can  come  to  the  estate  of  en  infant  under  14 
years  of  age  by  requiring  summons  to  be  de- 
livered to  him.  That  is  a  legislative  ques- 
tion, and  its  wisdom  or  lack  of  wisdom 
should  be  properly  addressed  to  the  legisla- 
tive branch  of  the*  state  government  It  has 
never  been  held  as  a  fault  in  the  lawmaking 
power  of  the  state  that  it  has  required  an 
excess  of  service  of  Judicial  process,  but  on- 
ly has  the  deficiency  of  its  method  of  s^rv- 
ice  been  called  in  question  before  the  court 
Why  the  Legislature  has  seen  proper  to  pre- 
scribe a  different  manner  of  service  upon 
Infants  over  14  years  of  age  and  under  14, 
why  reading  to  one  and  a  delivery  of  a  copy 
to  the  other,  It  Is  not  for  us  to  say.  The 
conclusive  answer  Is,  "Ita  lex  est  scripta." 
The  decisions  of  other  courts  are  in  accord 
with  the  decisions  of  this  court  as  cited 
above.  Wells  v.  Mortgage  Co.,  109  Ala.  430, 
20  South.  136;  Herring  v.  Rlcketts,  101  Ala. 
340,  13  South.  502;  Bondurant  v.  Sibley's 
Heirs,  37  Ala.  565;  Cheatham  v.  Whitman, 
86  Ky.  614,  6  S.  W.  595 ;  Chambers  v.  Jones, 
72  111.  275;  Whitney  v.  Porter,  23  III.  445; 
Helms  V.  Chadbourne,  45  Wis.  60;  Price  ▼. 
Winter,  15  Fla.  66;  McMurtry  v.  Fairlev, 
194  Mo.  502.  91  S.  W.  902 ;  Wright  v.  Hlnk, 
193  Mo.  130,  91  S.  W.  933;  10  Cyc.  67& 
Construing  the  two  sections  together,  we 
hold  that  section  440  (2),  Revlsal  1905,  pre- 
scribes the  manner  of  service  upon  infants 
under  14  years  of  age,  and  that  section  406, 
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Revisal  1905,  authorizes  the  appointment  of 
guardians  ad  litem,  and  prescribes  the  pro- 
cedure to  be  observed  after  their  appoint- 
ment; so  that,  as  has  been  uniformly  held 
in  this  state,  where  a  defective  or  incom- 
plete service  upon  such  infants  has  been 
made,  but  a  guardian  ad  litem  has  been  ap- 
pointed in  substantial  compliance  with  the 
requirements  of  section  406,  Revisal  1905, 
and  the  court  has  proceeded  to  judgment  in 
the  action  or  proceedings,  such  defective  or 
Incomplete  service  upon  the  infants  consti- 
tutes but  an  irr^nilarlty,  which  renders  the 
Judgment  not  void,  but  voidable  only,  which 
cannot  be  collaterally  impeached,  and  which 
vlll  not  be  vacated  or  set  aside  solely  for 
Buch  irregularity,  when  the  rights  of  bona 
fide  purchasers  for  value  without  notice 
have  intervened.  The  reasoning  which  in- 
duced the  holding  that  such  defects  render- 
ed the  judgment  merely  irregular  are  stated 
with  great  force  and  clearness  by  Ruffln,  J., 
In  speaking  for  this  court  in  Sutton  v. 
Schonwald,  86  N.  C.  198,  41  Am.  Rep.  455, 
which  case  has  since  been  many  times  cited 
with  approval.  It  is  further  contended  by 
the  plaintiffs  that  the  interests  of  the  in- 
fants under  14  years  of  age  were  Identical 
with  the  other  children  of  D.  T.  Prltchard, 
some  of  whom  were  adults  and  others  in- 
fants over  14,  who  were  brought  Into  court 
by  proper  service  of  summons,  and,  there 
being  this  Identity  of  interest,  the  principle 
of  class  representation  would  apply,  and  the 
alleged  Irregularity  in  the  proceedings  would 
be  cured.  This  Is  an  extension  of  the  doc- 
trine of  class  representation  beyond  the  lim- 
itation which  we  think  this  court  has  placed 
upon  it  In  card  v.  Finch,  142  N.  O.  140, 
M  S.  B.  1009,  this  court  said:  "The  de- 
fendants suggest  that  the  widow,  life  ten- 
ant, being  a  party,  those  in  succession  are 
bound  by  the  judgment  upon  the  doctrine  of 
representation.  It  is  true  that  the  courts 
have  uniformly  held  that  where  there  are 
contingent  limitations,  or  bare  possibilities, 
and  all  the  persons  who  may,  upon  possible 
contingencies,  become  entitled,  are  not  in 
esse,  they  may  be  bound  by  decrees  made 
when  the  orwners  of  the  land  are  parties. 
This  doctrine  has  well-defined  limitations 
which  exclude  Its  application  to  the  plain- 
tlfls.  It  originated  in  necessity — ^to  prevent 
titles  being  iiicumbered  for  unreasonable 
periods,  and  the  sacrifice  of  the  Interests  of 
one  or  more  generations.  It  is  also  sustain- 
ed upon  the  ground  that  a  bare  possibility 
Is  not  a  vested  right  It  has  never  been  ap- 
plied to  the  divesting  of  a  vested  remainder, 
or  in  any  case  where  those  who  would  be 
entitled  in  remainder  are  In  esse,  and  may 
be  brought  before  the  court  In  propria  per- 
sona. In  Such  cases  there  is  no  necessity 
for  resorting  to  the  doctrine  of  representa- 
tion. 'Cessante  ratione  legls,  cessat  et  ipsa 
Jex."*  Springs  v.  Scott,  132  N.  C.  548,  44 
S.  B.  lie.  See,  also.  Lawrence  v.  Hardy, 
151  N.  O.  12S,  65  S.  E.  766,  wherein  is  con- 
sidered the  effect  of  a  judgment  In  partition 


upon  "parties  unknown."  It  is  further  sug- 
gested tha(  the  decision  of  this  court  in 
Roseman  v.  Roseman,  127  N.  C.  491,  37  S. 
E.  518,  is  in  conflict  with  the  conclusion  we 
have  reached  in  this  case.  We  do  not  think 
there  is  necessarily  such  conflict  In  that 
case,  being  an  action  brought  to  substitute 
a  trustee  for  one  named  in  a  will,  who  de- 
clined to  accept  his  testamentary  appoint- 
ment and  perform  the  trusts  declared  by  the 
will,  there  were,  among  the'  defendants,  in- 
fants under  14  years  of  age.  The  summons' 
was  served  upon  them  by  delivering  a  copy, 
but  no  copy  was  delivered  "to  the  father, 
mother  or  guardian,"  etc,  as  prescribed  by 
the  statute.  A  guardian  ad  litem  was  reg- 
ularly appointed,  summons  regularly  served 
upon  him,  and  he  filed  answer.  The  mother 
of  the  infants  was  a  party  defendant  and 
dwved  with  summons.  The  court  appointed  a 
trustee,  who  entered  upon  the  discharge  of 
the  trusts  and  performed  Important  services 
thereund^.  Subsequently  the  Infants  moved 
to  set  aside  the  judgment  solriy  upon  the 
ground  of  defective  service  upon  them.  The 
motion  was  denied,  and  upon  appeal  to  this 
court  the  judgment  was  affirmed.  It  doen 
not  appear  in  the  case,  as  reported,  that  any 
injury  was  done  the  infants  by  the  appoint- 
ment of  a  trustee  or  the  judgment  of  the 
court  That  the  judgment  was  Irregular  and 
not  void,  under  the  decisions  of  this  court 
as  applied  to  the  facts  of  the  case,  Is  clear; 
but  we  are  constrained  to  repeat  again  the 
doctrine  so  clearly  stated  in  Sutton  v.  Schon- 
wald,  that  "whatever  formalities  are  pre- 
scribed must  be  punctually  fulfilled,  as  the 
courts  have  no  power  to  dispense  with  the 
requirements  of^  a  statute,  and  most  es- 
pecially is  this  principle  rigidly  adhered  to 
in  the  case  of  judicial  and  probate  sales." 
While  the  neglect  to  observe  the  statutory 
requirements  to  serve  process  in  the  pre- 
scribed way  Is  a  menace  Inter  partes,  and. 
except  as  to  purchasers  for  value  in  good 
faith  and  without  notice  to  the  integrity  of 
a  judgment  rendered  in  a  civil  action  or  spe- 
cial proceeding,  yet  It  does"  not  follow  that 
for  such  irregularity  the  court  will  vacate 
Its^  judgment  upon  motion  in  every  case,  and 
this  condition,  as  it  should  be,  is  largely  due 
to  the  view  that  the  courts  are  the  guard- 
ians and  protectors  of  the  rights  and  prop- 
erty oi;  Infants.  The  principles  which  should 
govern  the  courts  in  the  exercise  of  this 
remedial  power  are  clearly  stated  by  this 
court  in  Williamson  v.  Hartman,  92  N.  C. 
236  (quoted  with  approval  in  1  Black  on 
Judg.  §  326,  and  many  times  approved  by 
this  court) :  "This,  however,  does  not  Im- 
ply that  every  judgment  affected  in  any  de- 
gree, directly  or  indirectly,  by  some,  or  any. 
Irregularity  In  the  course  of  the  action  lead- 
ing to  It  win  be  set  aside.  Some  irregulari- 
ties are  unimportant  and  do  not  affect  the 
substance  of  the  action  or  the  proceedings 
In  it  There  are  others  of  more  or  loss  Im- 
portance that  may  be  waived  or  cured  by 
what  mav  take  Dlace  or  be  done  in  the  ao> 
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tlon  after  they  happen;  and  there  are  yet 
others  so  serious  in  their  nature  as  to  de- 
stroy the  efficacy  of  the  action,  and  render 
the  Judgment  in  it  inoperative  and  void. 
Whether  the  court  will  or  will  not  grant 
such  a  motion  in  any  case  must  depend  up- 
on a  variety  of  circumstances  and  largely 
upon  their  peculiar  application  to  the  case 
in  which  the  motion  shall  be  made.  Gen- 
erally a  judgment  will  be  set  aside  only 
when  the  irregularity  has  not  been  waived 
'or  cured,  and  has  been  or  may  be  such  as 
has  worked,  or  may  yet  work,  serious  in- 
Jury  or  prejudice  to  the  p«rty  complaining 
interested  in  it,  or  when  the  Judgment  is 
void.  The  court  will  always  upon  motion 
strike  from  its  record  a  Judgment  void  for 
irregularity."  Speaking  to  the  facts  of  the 
particular  case,  the  court  further  said: 
"Granting  that  the  method  by  which  the  ap^ 
pellant  was  made  a  party  to  the  proceeding 
was  not  strictly  regular,  still  he  has-  not 
shown  that  he  was  reasonably  diligent  In 
looking  after  his  interests  In  it  after  he  be- 
came of  age,  nor  has  he  shown  that  he  has 
suffered  serious  wrong  or  prejudice  by  rea- 
,8on  of  the  irregularity  of  which  he  com- 
plains, or  that  he  may  yet  probably  so  suf- 
fer. Indeed,  it  appears  the  Judgments  com- 
plained of  were  Just  and  proper." 

Our  conclusion  is  that  the  Judgment  of 
his  honor  in  setting  aside  the  Judgment 
complained  of  in  behalf  of  these  infants 
should  be  affirmed  upon  the  facts  of  the  case 
as  presented  t>ecause:  (1)  The  summons 
was  irregularly  served  upon  them.  (2)  Ac- 
cording to  the  ages  given  in  the  petition  filed 
in  the  Bi)ecial  proceedings,  three  certainly, 
and  probably  all  of  them,  are  still  minors. 
(3)  They  had  a  meritorious  defense.  In  that, 
for  the  purposes  of  this  motion,  It  suffi- 
ciently appears  that  they  had  an  equitable 
estate  in  one-third  undivided  interest  in  the 
land  sought  to  be  partitioned.  (4)  That  no 
real  defense  was  made  for  them  by  the 
guardian  ad  litem.  (5)  Under  the  doctrine 
of  estoppel,  which  applies  to  proceedings 
In  partition,  as  held  by  this  court  in  Buch- 
anan V.  Harrington,  152  N.  C.  333,  67  S.  E. 
747,  and  the  authorities  therein  cited,  and 
which  it  is  contended  would  conclude  these 
Infants  In  the  present  case,  it  would  be,  as 
is  said  in  Larkins  v.  Bullard,  88  N.  G  35, 
"a  plain  violation  of  right  to  leave  the  Judg- 
ment standing  so  as  to  operate  as  an  estop- 
pel upon  these  infants,  when  the  court  can 
see  no  real  defense,  was  ever  made  for 
them,"  though  we  leave  open  the  Interesting 
question  whether  parties  made  defendant  to 
an  action  or  special  proceedings,  against 
whom,  .in  the  one  case,  bo  cause  of  action  is 
stated,  and  in  whom,  in  the  other  case,  no 
interest  or  estate  in  the  subject-matter  of 
the  litigation  is  alleged  to  exist,  are  es- 
topped and  concluded  by  the  judgment  sole- 


ly because  they  were  parties  to  the  action 
or  special  proceedings. 

Finding  no  error,  the  Judgment  is  affirmed. 

Affirmed. 

(153  N.  a  14S) 

PICKETT  et  ui.  v.  ATLANTIC  COAST 
LINE  B.  CO. 

(Supreme  Court  of   North   Carolina.     Oct.   6L 
1910.) 

1.  EVIDENOB    (S    358*)  —  Photoobafhs— Pdb-> 

POSB. 

In  an  action  for  wrongful  diversion  of  a 
water  course  to  the  injury  of  plaintiff's  land, 
certain  photographs  of  the  premises  showing 
the  condition  of  the  land  after  the  diversion  of 
the  water  after  proof  of  correctness  and  the 
manner  and  time  of  taking  were  properly  admit- 
ted  as  explanatory  of  the  effect  of  the  diver- 
sion  of  the  water. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1511 ;  Dec.  Dig.  {  3o9.*] 

2.  Pleadino    (J    248*)  — Amendubnt  — Nbw. 
Cause  of  Aohon. 

Plaintiffs  sued  for  damages  to  the  crops 
of  the  feme  plaintiff  by  defendant's  alleged 
wrongful  diversion  of  a  water  course,  and  there- 
after amended  by  adding  an  allegation  that  the 
land  had  been  rendered  almost  worthless  for 
farming  purposes  and  had  t>een  permanently 
injured,  exclusive  of  the  annual  damage  to  the 
crops.  Beld.  that  the  cause  of  action  originally 
stated  was  the  injury  to  the  land  and  the  con- 
sequent damage,  and  that  the  amendment  did 
not  essentially  change  the  cause  of  action,  but 
merely  laid  the  foundation  for  recovery  of  all 
damages  required  by  Revisal  1905,  §  394,  subd. 

2,  to  be  assessed  in  the  one  action. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent.  Dig.  §§  686-709;   Dec.  Dig.  {  248.*] 

3.  LiMrrATiON  or  Actions  (|  55*)— Ikjdbies 
TO  Lard — Pleading — Amendment. 

Where  p.laintiff  sued  a  railroad  for  damage 
to  crops  from  the  diversion  of  a  water  course, 
and  before  trial  amended  the  complaint  by  in- 
serting a  demand  for  permanent  damages  to  the 
land,  limitations  began  to  run  from  the  date  of 
the  first  substantial  injury. 

[Ed.  Note.— For  other  cases,  see  Limitation  ofl 
Actions,  Cent.  Dig.  S  305 ;   Dec.  Dig.  {  55.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty ;    Guion,  Judge. 

Action  by  W.  F.  Pickett  and  wife  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

Davis  k  Davis  and  H.  L.  Stevens,  for  ap- 
pellant   Rountree  &  Carr,  for  appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  injury  to  plaintiff's  land 
by  the  diversion  of  water  caused  by  the  de- 
fendant in  r^airlng  one  of  its  trestles, 
whereby  the  water  was  turned  from  its  natu- 
ral course,  or  that  direction  In  which  it  was 
wont  to  flow,  and  emptied  upon  the  land  of 
plaintiff,  filling  the  ditches,  preventing  ef- 
fective drainage,  and  flooding  the  land.  The 
plaintiffs,  Annie  Pickett  and  her  husband,  W. 
F.  Pickett,  originally  sued  for  damages  to 
the  crops  of  the  feme  plaintiff,  but  on  Feb- 
ruary 21,  1910,  by  leave  of  the  court,  amend- 
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ed  their  complaint  by  Inserting  the  follow- 
ing allegation:  "That  by  reason  of  the  acts 
of  the  said  defendant  hereinbefore  set  out 
and  alleged  the  said  lands  of  the  plaintiffs 
have  been  rendered  almost  worthless  for 
farming  purposes  and  have  been  permanently 
Injured  and  damaged,  exclusive  of  the  annual 
damage  to  crops  In  the  sum  of  $6,000."  They 
had  alleged  the  damage  to  crops  to  be  $2,000. 
Defendant  denied  that  there  had  been  anyi 
wrongful  diversion  of  water  by.  It  which 
injured  the  plaintiffs'  land,  and  pleaded  the 
statute  of  limitations.    Revlsal  1905,  i  394  (2). 

There  was  much  testimony  Introduced  by 
the  parties  as  to  the  alleged  Injury  to  the 
land  by  the  diversion  of  water.  Plaintiff  In- 
troduced in  evidence  certain  photographs  of 
the  premises,  showing  the  condition  of  the 
land  after  the  diversion  of  the  water.  The 
court,  over  defendant's  objection,  permitted 
these  photographs  to  be  used  for  the  purpose 
of  enabling  a  witness  to  explain  his  testi- 
mony as  to  what  effect  the  diversion  of  the 
water  had  npon  the  land.  Preliminary  proof 
was  heard  as  to  the  correctness  of  the  photo- 
graphs and  as  to  the  time  and  the  manner  in 
which  they  were  made.  There  was  no  error 
In  admitting  them  for  the  purpose  Indicated. 
Wlgmore  on  Evidence,  §§  790,  792 ;  Hampton 
▼.  Railroad,  120  N.  C.  634,  27  S.  B.  96,  35 
X<.  R.  A.  808;  Davis  y.  RaUroad,  136  N.  C. 
115.  48  S.  B.  691. 

The  defendant  contended  that,  In  order 
to  determine,  whether  the  statute  of  limita- 
tions barred  the  plaintiffs'  action  as  to  per- 
manent damages,  time  should  be  counted  to 
the  date  of  the  amendment  of  the  complaint. 
We  do  not  think  the  amendment  added  a 
new  cause  of  action,  but  related  only  to  the 
qnantum  of  damages.  The  cause  of  action 
was  the  injury  to  the  land  and  the  consequent 
damage.  The  statute  (Rerlsal  1905,  {  394 
[2\)  requires  that  the  jury  shall  assess  the 
entire  damages  which  the  aggrieved  party  is 
entitled  to  recover  by  reason  of  the  wrong 
of  which  he  complains.  The  allegations  of 
the  original  complaint  were  sufficient  to  au- 
thorize a  recovery  of  such  damages  as  re- 
sulted from  the  Injury,  and  the  additional 
allegation  that  the  Injury  alleged  in  the  com- 
plaint is  of  a  permanent  nature,  and  asking 
for  the  assessment  of  permanent  damages, 
did  not  essentially  change  the  cause  of  ac- 
tion. The  amendment  merely  laid  the  foun- 
dation for  a  recovery  of  all  damages  which 
the  statute  required  to  be  assessed  in  this 
kind  of  action, .  instead  merdy  of  a  part 
thereof.  Simpson  v.  Lumber  Co.,  133  N.  C. 
S5,  45  8.  B.  469.  In  the  case  of  Beasley  v. 
Railroad.  147  N.  G.  362,  61  S.  E.  453,  we  held 
that  the  assessment  of  "permanent  damages" 
In  a  case  against  a  railroad  for  Injuries  to 
land  In  the  construction  or  repair  of  Its  road- 
bed is  made  compulsory  by  Revlsal  1905,  § 
394,  Bubsec.  '2.  The  statute  begins  to  run 
from  the  date  of  the  first  substantial  injury. 
Stack  V.   Railroad,  139  N.  C.  3G6.  51  S.  E. 


1024;  Staton  T.  RaUroad,  147  N.  C.  428,  61 
S.  B.  455,  17  L.  R.  A.  (N.  S.)  949^  Ridley  v. 
Railroad,  118  N.  C.  996,  24  S.  E.  730,  32  L.  R. 
A.  708 ;  Beach  ▼.  Railroad,  120  N.  C.  498,  26 
8.  E.  703. 

We  have  carefully  considered  the  instruc- 
tions of  the  court,  both  those  given  In  re- 
sponse to  the  defendant's  prayers  and  those 
to  be  found  In  the  charge,  and  it  appears 
therefrom  that  the  case  was  fully  and  fair- 
ly submitted  to  the  jury  npon  the  main  Issue 
and  the  statute  of  limitations.  Where  the 
court  modified  the  Instructions  as  requested 
by  the  defendant,  there  was  no  error  com- 
mitted, as  the  amendments  were  necessary,  In 
view  of  the  evidence  and  the  sature  of  the 
ISbues  being  tried,  to  confine  the  Inrestiga- 
tk>n  of  the  Jury  to  the  real  questions  present- 
ed and  to  state  with  accuracy  and  precision 
the  law  in  regard  thereto.  It  seems  to  us 
that  the  court  substantially  gave  every  in- 
struction pertinent  to  the  case,  and  we  have 
found  no  reversible  error  In  its  rulings.  The 
case  is  without  any  complication,  and  de- 
pends largely  for  Its  decision  upon  tlie  view 
taken  by  the  jury  of  the  conflicting  evidence. 

No  error. 

(1E8  N.  C.  603) 

STATE  V.  WINNER. 

(Supreme   Court  of  North   Carolina.      Oct   6, 
1910.) 

1.  Griuinai,  Law  (8  370*)— Evidercb— Otheb 
Offenses — Corkobobation. 

Where  accused  was  prosecuted  for  selling 
liquor  without  a  license  by  means  of  a  dumb 
waiter  in  a  cut-olT  compartment  in  his  place  of 
bnsiness,  and  prosecutor  testified  that,  having 
made  known  his  presence  and  thirst,  a  tin  cup 
appeared  In  a  hole  in  the  wall,  that  after  put- 
ting money  in  the  cup  it  disappeared,  and  in 
a  few  seconds  a  bottle  of  whisky  appeared,  the 
state  was  entitled  to  show  by  another  witness  in 
corroboration  that  he  had  purchased  whisky  at 
the  same  place  by  means  of  the  same  device, 
prior  to  the  purchase  by  prosecutor,  to  show 
defendant's  knowledge  that  the  illicit  tra£Sc  was 
being  carried  on  in  his  place  of  business. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j!8  825-820;  Dee.  Dig.  §  370;* 
Intoxicating  Liquors,  Gent.  Dig.  §  286.] 

2.  IRTOXIOATINO    LiQUOBS    (J    167*)— PEaSONS 

Liable— AiDEBS  and  Abettors. 

Where  defendant  aided  and  abetted  in  an 
unlawful  sale  of  liquor  on  bis  premises,  such 
offense  being  made  a  misdemeanor  by  law,  de- 
fendant was  guilty  as  a  principal. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Cent.  Dig.  |  182 ;   Dec  Dig.  f  167.*] 

3.  Cbiminal  Law  (§  721*)— Trial— Aeoument 
OF  Pboseccting  Attobnet. 

A  statement  of  the  prosecuting  attorney 
in  his  argument  to  the  jury  with  reference  to 
certain  evidence  that  no  one  had  contradicted 
it  was  not  objectionable  as  a  comment  on  de- 
fendant's failure  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1672;   Dec.  Dig.  S  721.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    Cooke,  Judge. 

M.  L.  Winner  was  convicted  of  violating 
the  liquor  law,  and  he  appeals.    Affirmed. 
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69  SOUTHEASTERN  REPOBTEB. 


(N.C. 


L.  Clayton  Grant,  for  appellant  Attorney 
General  Bickett  and  G.  L.  Jones,  for  the 

State. 

MANNING,  J.  The  defendant  was  Indict- 
ed and  convicted  for  selling  whisky  without 
license  in  the  city  of  Wilmington.  The 
prosecuting  witness  testified  to  the  sale  to 
him,  and  described  minutely  the  circumstan- 
ces under  which  he  purchased,  to  wit:  That 
he  bought  the  whisky  in  the  defendant's 
place  of  business  in  a  cut-off  compartment 
and  by  a  dumb  waiter.  He  made  known  his 
presence  and  his  thirst.  A  tin  cup  appeared 
in  a  hole  in  the  wall.  He  put  in  the  money. 
The  cup  disappeared,  and  a  bottle  of  whisky 
appeared  in  a  few  seconds.  Another  wltne^ 
for  the  state  was  permitted,  over  defendant's 
objection,  to  testify  in  corroboration  that  he 
had  bought  in  the  same  place  and  by  means 
of  the  same  device,  prior  to  the  purchase  by 
the  prosecuting  witness  to  whom  the  par- 
ticular sale  was  charged  in  the  indictment 
to  have  been  made.  We  do  not  see  why  this 
evidence  was  not  competent  It  was  restrict- 
ed by  bis  honor  to  the  purpose  of  corrobora- 
tion. Its  purpose  was  definitely  to  fix  upon 
the  defendant  the  knowledge  that  the  illicit 
traffic  was  being  carried  on  In  his  place  of 
business.  It  is  inconceivable  that  such  de- 
vice could  be  arranged  in  defendant's  place 
of  business  without  his  knowledge  and  aid, 
and,  if  he  aided  in  the  commission  of  this  of- 
fense— a  misdemeanor  by  the  law — he  was 
guilty  as  a  principal.  State  v.  Kittelle,  110 
N.  C.  560,  15  S.  B.  103,  15  L.  R.  A.  694,  28 
Am.  St  Rep.  698;  State  v.  McMinn,  83  N. 
C.  66a 

The  other  exception  argued  by  tiie  learned 
counsel  of  the  defendant  is  directed  to  the 
failure  of  his  honor  to  properly  correct  the 
effect  Of  certain  comments  of  the  solicitor  in 
falS  argument  to  the  jury.  The  remarks  com- 
plained of  are  similar  to  those  of  the  counsel 
for  the  state  in  W'eddington's  Case,  103  N.  0. 
364,  9  S.  E.  577,  and  which  this  court  held 
were  permissible  to  the  prosecuting  attorney. 
There  was  no  attempt  to  use  the  failure  of 
the  defendant  himself  to  testify  in  his  own 
behalf  to  his  prejudice,  nor  was  such  failure 
commented  upon  by  the  solicitor.  We  think 
bis  honor's  instruction  upon  the  matter  su£9- 
dent  In  our  opinion  the  defendant  has  no 
just  cause  of  complaint  of  his  honor's  rul- 
ings, and  the  judgment  is  affirmed. 

No  error. 

OSS  N.  C.  1E3) 

NEWSOME  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.    Oct  6, 
1910.) 

1.  Telegbaphs    and    Telephones    (J   67*)— 
Obligation  of  Telegraph  Companies. 
A  telegraph  company  being  a  public  agent 
and  compelled   to  accept  telegrams  offered   for 


transmission  and  transmit  them  at  the  price 
fixed  by  the  public  authorities,  it  does  not  con- 
tract as  to  damages  claimed  by  a  sender  simply 
because  its  agent  was  informed  of  the  purpose 
for  which  an  article  ordered  by  the  message  was 
wanted. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  65;  Dec.  Dig.  $ 
67.*] 

2.  Dauaoes  (f  18*)— Remots  and  Specula- 
tive Damages— Rbcovebt. 

'  The  damages  recoverable  must  flow  direct- 
ly and  naturally  from  the  act  complained  of, 
and  must  be  certain  in  their  nature  and  cause 
from  whicli  they  proceed,  and  damages  which 
are  uncertain  and  speculative,  or  merely  based 
on  conjectural  probability  of  future  loss,  or 
which  are  not  the  natural  and  probable  result 
of  the  act  complained  of,  are  too  remote. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  37;   Dec.  Dig.  S  la*] 

3.  Telegbaphs  and  Telephones  (J  67*) — 
Ebbobs  in  Tbansmission  or  Messages— 
Liability — Damages. 

A  sender  of  a  telegram  ordering  whisky 
for  his  raft  hands,  who  refused  to  go  into  the 
water  to  construct  rafts  and  take  them  to  a 
point  during  a  freshet  unless  they  had  whisky, 
may  not  recover  substantial  'damages  for  the 
failure  to  receive  the  whisky,  because  of  error 
in  transmitting  the  message,  based  on  the  re- 
fusal of  the  men  to  construct  and  move  the 
rafts,  but  his  recovery  is  limited  to  nominal 
damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S§  64-68;  Dec.  Dig. 
S  67.*]  . 

Appeal  from  Superior  Court  Sampson 
County;  Cooke,  Judge. 

Action  by  Thomas  J.  Newsome  against  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  issues  submitted  were: 

"(1)  Was  the  defendant  guilty  of  negli- 
gence in  the  transmission  of  the  message  as 
delivered  to  it  by  the  plaintiff?    Ans.  Yes. 

"(2)  What  damage,  If  any,  has  plaintiff  sus- 
tained by  reason  of  the  failure  of  the  defend- 
ant to  transmit  the  message  as  written  and 
delivered  to  the  defendant?  Ans.  Five  hun- 
dred and  twenty-four  dollars  and  ten  cents 
($524.10).*' 

Robert  C.  Strong  and  A.  S.  Bernard,  for 
appellant.  John  D.  Kerr  and  Geo.  E.  Butler, 
for  appellee. 

BBOWN,  J.  The  facts  of  this  case  are 
stated  fully  in  137  N.  C.  513,  50  S.  B.  279, 
and  144  N.  C.  178,  56  S.  E.  863.  The  alleged 
negligence  consists  in  transmitting  a  telegram 
to  one  Royal,  Benson,  N.  C,  ordering  four 
gallons  com  whisky  to  be  sent  by  expre.<!S 
to  Mints  Siding,  in  Sampson  county,  N.  C. 
The  signature  was  transcribed,  on  the  deliv- 
ered telegram  as  T.  J.  Sessons,  Instead  of 
T.  J.  Newsome.  The  plaintiff  alleges  that  he 
ordered  the  whisky  by  agreement  with  his 
raft  hands,  who  were  preparing  to  construct 
rafts  and  take  his  timber  and  rosin  to  Wil- 
mington during  a  freshet  in  February,  1902, 
and  that  they  refused  to  go  into  the  water 
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without  It,  In  consequence  of  which  he  lost 
the  benefit  of  the  freshet,  and  was  greatly 
endamaged. 

The  defendant  requested  an  Instruction  that 
In  no  view  of  the  evidence  can  plaintiff  re- 
cover more  than  nominal  damage,  which  was 
refused.  The  courts  will  be  careful  not  to 
apply  to  a  contract  of  this  character  a  rule 
of  damage  which  will  impose  upon  the  de- 
fendant an  unreasonable  and  speculative  lia- 
bility,  which  an  individual  may  avoid  by  de- 
clining to  enter  Into  the  contract.  The  fact 
that  the  plaintiff  informed  the  defendant's 
operator  that  he  needed  the  whisky  In  order 
to  get  his  rafting  done  will  not  allow  us  to 
hold  the  defendant  to  damages  which  from 
the  very  nature  of  the  case  must  be  purely 
speculative  and  remote  It  should  be  borne 
in  mind  that  the  defendant,  being  a  public 
agency,  was  compelled  to  accept  the  telegram, 
and  to  agree  with  the  plaintiff,  at  the  price 
fixed  by  the  North  Carolina  Corporation  Com- 
mission, to  transmit  It  Under  such  circum- 
stances it  cannot  be  said  that  the  defendant 
contracted  with  reference  to  the  damages 
claimed  by  -the  plaintiff  simply  because  Its 
agent  was  informed  of  the  purpose  for  which 
the  plaintiff  wanted  the  whisky.  While  we 
apply  the  rule  of  Hadley  t.  Bazendale  to  this 
kind  of  a  contract,  yet  that  rule  will  not  Jus- 
tify the  imposition  of  remote  and  speculative 
damages  upon  a  public  service  corporation. 

In  Tanning  Co.  v.  Telegraph  Co.,  143  N. 
C.  376,  55  S.  El.  T77,  dted  and  approved  in 
Manufacturing  Co.  v.  Telegraph  Co.,  152  N. 
C.  157,  67  S.  E.  329,  this  court  said:  "Dam- 
ages are  measured  in  matters  of  contract,  not 
only  by  the  well-known  rule  laid  down  In 
Hadley  t.  Baxendale,  9  Exch.  341,  but  they 
must  not  be  the  r«note,  but  the  proximate, 
consequence  of  a  breach  of  contract,  and  must 
not>be  speculative  or  contingent."  See,  also, 
Byrd  ▼.  Express  Co.,  139  N.  C.  273,  51  S.  B. 
851.  It  is  an  elementary  principle  that  all 
damages  must  flow  directly  and  naturally, 
and  that  they  must  be  certain  both  in  their 
nature  and  in  respect  to  the  cause  from 
which  they  proceed.  Shearman  and  Redfleld 
on  Keg.  §§  25,  26.  Damages  which  are  un- 
certain and  speculative,  or  which  are  not  the 
natural  and  probable  result  of  the  breach, 
are  too  remote  to  be  recoverable.  2  Joyce, 
I  1284.  It  is  universally  held  that  damages 
are  not  to  be  based  upon  mere  conjectural 
probability  of  future  loss  or  gain.  8  Am.  & 
Eng.  610,  and  cases  cited.  Something  more 
than  a  possible  result  must  appear. 

The  fact  that  the  whisky  was  not  sent  may 
have  caused  the  bands  not  to  go  into  the  wa- 
ter, but  it  Is  a. far  cry  between  constructing 
the  raft  at  Thomas  and  marketing  the  pro- 
duct at  Wilmington.  The  whisky  may  have 
arrived  and  still  the  raft  remain  unconstruct- 
ed.  The  raft  may  have  been  constructed  and 
loaded,   and   still   never  have  reached    Wil- 


mington. It  requires  quite  a  stretch  of  the 
imagination  to  conceive  that,  had  the  four 
gallons  of  com  whisky  arrived  at  Thomas, 
the  raft  would  have  been  properly  constructed, 
loaded,  and  safely  conducted  over  a  heavy 
freshet  to  Wilmington,  and  the  merchandize 
duly  and  proBtably  marketed.  Whisky  Is 
very  potential  at  times,  but  it  cannot  be  re- 
lied upon  to  produce  such  beneficent  results 
as  Is  claimed  for  It  In  this  case.  It  is  a  sin- 
gular fact  in  the  county  where  the  four  gal- 
lons of  com  whisky  were  expected  to  produce 
such  unusual  results  its  use  was  decried  and 
Its  sale  prohibited  by  law.  It  was  contraband, 
outlawed,  and  dealing  In  It  made  a  crime. 

We  are  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  nominal  damages  only. 

Error. 

(lES  N.  C.  604) 
STATE  V.  STEPHENS. 

(Supreme  Court  of  North  Carolina.    Oct  ^ 

1910.)- 

1.  CsmiNAi,   Law    ({    1186*)— AppbaIt-Oon- 

rsSSION  OF  ESROB. 

Confession  of  error  b^  the  Attorney  Gen- 
eral on  an  appeal  in  a  criminal  case  will  not 
generally  be  held  to  justify  a  reversal  wlthont 
an  independent  examination  of  the  record. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  g  3218 ;  Dec.  Dig.  {  1186.*] 
Z  HoMiciDB    (i   276*)— Sdj-Defensk  —  Bvi- 

OENCB.  , 

In  a  prosecution  for  homicide,  evidence 
held  to  require  submission  of  the  plea  of  self- 
defense  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  {  569;   Dec.  Dig.  |  27&*] 

3.  Homicide  (§  276*)— Selp-Defensb— Qxteb- 

tion  fob  jobt. 

Where  accused  pleads  self-defense  to  Justify 
a  homicide,  his  justification  depending  on  wheth- 
er from  the  whole  testimony,  or  from  that  of 
any  witness,  including  himself,  at  the  time  of 
the  killing,  accusea  was  without  fault,  and  then 
had  reasonable  ground  to  believe  the  attempt  of 
deceased  was  with  a  design  to  take  his  life  or 
do  him  great  bodily  harm,  the  reasonableness  of 
defendant's  apprehensions  are  for  the  jurr, 
and  not  for  the  court 

•  [Ed.   Note. — For  other  cases,   see   Homicide, 
Cent.  Dig.  §  5G9;    Dec.  Dig.  {  276.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    O.  H.  Allen,  Judge. 

Joseph  Stephens  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Revers- 
ed, and  new  trial  granted. 

See,  also,  67  S.  B.  327. 

Herbert  McClammy  and  John  D.  Bellamy, 
for  appellant.  The  Attorney  General  and 
Geo.  L.  Jones,  for  the  State. 

BROWN,  J.  There  are  78  exceptions  noted 
in  the  voluminous  record  in  the  case.  'The' 
Attorney  General,  with  characteristic  can- 
dor, which  may  well  be  emulated  by  all  pub- 
lic prosecutors,  admits  that  at  least  seven, 
of  the  exceptions  are  material  and  well  tak- 
en, and  that  the  prisoner  is  entitled  to  a  new 
trial. 
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While  the  opinion  of  the  state's  attorney 
has  much  weight  with  us,  it  is  our  practice 
to  examine  the  record  carefully  ourselves  be- 
fore setting  aside  a  conTlctlon  for  crime,  and 
directing  another  trial.  We  find  that  many 
exceptions  as  to  material  matters  of  proof 
were  well  taken;  but,  as  those  errors  may 
not  occur  on  another  trial,  it  is  unnecessary 
to  discuss  them. 

The  principal  error  committed  by  the  Judge 
below  was  in  holding  that  in  no  view  of  the 
eyldence  could  the  prisoner  be  acquitted  upon 
the  ground  of  self-defense  and  in  excluding 
pertinent  eridence  competent  to  support  that 
plea.  The  evidence  of  the  prisoner  himself 
Is  sufficient  to  entitle  him  to  have  that  plea 
submitted  to  the  jury  under  proper  Instruc- 
tions. The  prisoner  testified  substantially 
that  he  and  deceased  had  a  slight  dispute  in 
the  morning  and  met  again  In  the  afternoon, 
that  he  said  good  morning  to  deceased,  who, 
at  once,  without  provocation,  cursed  prisoner 
and  attaclted  him,  pushed  his  head  violently 
against  corner  of  shed,  hit  him  four  times, 
three  times  in  eye,  causing  excruciating  pain 
and  blinding  him;  that  prisoner  resisted  as 
best  he  could,  but  that  deceased  weighed  200 
pounds,  was  6  feet  high,  and  was  a  far  more 
powerful  man  than  prisoner  and  capable  of 
doing  him  serious  bodily  harm;  that  deceas- 
ed had  prisoner  by  the  neck,  and  his  nose 
and  mouth  Jammed  against  deceased's  stom- 
ach, and  was  beating  him  so  severely  that 
prisoner  was  afraid  of  his  life;  and  that  In 
such  condition,  unable  to  get  away,  he  drew 
his  pistol  and  shot  deceased.  In  the  prison- 
er's version  of  the  affair  he  did  not  eatet  the 
fight  wlUlngly,  and  is  not  debarred  from  the 
plea  of  self-defoise  on  tha{  ground.  He  was 
seized  by  the  deceased,  who  the  prisoner  tes- 
tifies was  a  powerful  and  desperate  taan, 
capable  of  doing  him  great  bodily  harm,  and 
who  proceeded  to  beat  the  prisoner  most  un- 
mercifully, attempting  to  knock  out  his  eyesi 
Under  such  circumstances,  whether  the  pris- 
oner used  excessive  force  in  repelling  the  as- 
sault with  his  pistol  was  one  peculiarly  for 
the  Jury. 

The  innocence  of  the  prisoner  depends 
upon  whether  from  the  whole  testimony  or 
from  that  of  any  witness,  including  himself, 
at  the  time  of  the  killing,  he  himself  was 
without  fault,  and  then  had  a  reasonable 
ground  to  believe  the  attempt  of  the  deceas- 
ed was  with  the  design  to  take  his  life  or 
to  do  him  great  bodily  barm.  The  reason- 
'  abltoess  of  prisoner's  apprehensions  was  not 
a  question  to  be  decided  by  the  prisoner  or 
by  the  court,  but  by  the  Jury,  to  whom  it 
should  have  been  submitted  with  proper  in- 
structions. State  V.  Harris,  •^  N.  a  190; 
Slate  V.  Dixon,  75  N.  C.  277. 

New  trial. 


(153  N.  C.  124) 
POWELL  V.   NORTH   STATE  MUT.   LIFE 
INS.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  6L 
1910.) 

L  Ibtsubancb  (I  665*)— Acnow  OK  PoucT— < 

CONSTHUCTION   OF  EVIDENCE. 

In  an  action  on  a  life  policy,  the  evidenc* 
is  not  to  be  viewed  moat  favorably  for  pktilf 
tiS,  nor  are  doubts  nor  ancertainties  In  the  evw 
dence  to  be  solved  in  favor  of  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  IHg.  II  1707-1728;   Dec.  Dig.  {  665.»] 

2.  Insurance  (S  868*)— Action  on  Policy. 

_  In  an  action  on  a  life  policy,  if  tbe  answer 
denies  that  the  policy  was  ever  delivered  or 
any  contract  of  insurance  made,  such  question 
should  be  settled  by  submission  of  proper  issues 
to  the  jury  before  there  can  be  judgment  for 
plaintiff,  though  tbe  policy  contain  an  indis- 
putable clause,  which  would  fall  with  the  con* 
tract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  1734,  1735,  1743;  Dec.  Dig.  | 
668.»] 

3.  Insubanoe    (I    81*)  —  Lns    Insurance  ^^ 
Agents— Duty  to  Company. 

The  position  of  a  life  insurance  agent  tak« 
ing  out  a  policy  in  the  company  on  his  own 
life  requires  that  he  should  act  in  .good  faith  In 
the  observance  of  the  company's  rules  and  rejf- 
ulations  relating  to  the  delivery   of  polidea 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  {  106;    Dec.  Dig.  {  81.*] 

4.  Insurance  (8  136*)— Contracts- Necessi- 
ty FOB  Formal  Delivery. 

If  all  the  terms  of  a  contract  of  insuranco 
have  been  agreed  upon  with  tbe  intent  that  the 
policy  shall  take  effect,  the  formal  delivery  of 
the  policy  by  the  insurer,  and  its  acceptance  by 
insured,  are  not  essential  to  its  validity,  but  if 
it  is  provided  that  the  contract  shall  not  become 
effective  till  there  has  been  a  delivery  of  the 
policy  to  applicant,  it  will  not  be  binding  until 
delivery,  either  actual  or  constructive. 

[Ed.  Note. — For  other  cases,  see  InsurancCL 
Cent  Dig.  {{  219-230;   Dec.  Dig.  |  136.*] 

Appeal  from  Superior  Court,  Edgecombe 
County ;  Cooke,  Judge. 

Action  by  W.  H.  Powell  against  the  North 
State  Mutual  Life  Insurance  Company.  A 
special  verdict  was  returned,  defendant's  mo- 
tion for  a  new  trial  was  denied,  and  its  mo- 
tion to  set  aside  the  verdict  upon  certain  ia- 
ues  granted,  and  plaintiff's  motion  for  Judg- 
ment upon  the  remaining  Issues  denied.  Both 
parties  appeaL  AfiBrmed  on  plaintiff's  ap- 
peal, and  new  trial  granted  on  defendant's 
appeal. 

F.  S.  Spmlll,  for  plaintiff.  Rouse  &  Land 
and  Qilliam  &  GUllam,  for  defendants 

Plaintiff's  Appeal. 

WALKER,  J.  This  action  was  brought  to 
r  recover  $5,000,  the  amount  of  an  insurance 
policy  alleged  to  have  been  issued  by  the 
defendant  on  the  life  of  Henry  D.  Teel.  The 
defendant  denied  that  the  policy  had  ever 
been  delivered  to  Henry  D.  Teel,  and  that 
it  had  ever  become  a  binding  contract  be- 
tween the  parties.  It  averred  in  tbe  answer 
that  Teel  in  his  application  had  made  a  false 
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and  material  representation  as  to  his  habit 
of  using  opium  or  any  of  Its  preparations 
with  the  fraudulent  intent  of  procuring  the 
policy  to  be  Issued  to  him,  as  he  knew,  at  the 
time  of  making  the  statement,  that  It  was 
false.  Issues  were  submitted  to  the  Jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: 

"(1)  TM  Henry  D.  Teel,  In  his  appUcaOon 
for  the  policy,  represent  that  he  did  not  then 
have  and  never  bad  any  habit  of  taking 
■opium  or  any  of  its.  preparations  or  any  nar- 
cotics?   Ans:  No. 

"(2)  Did  Hmry  D.  Teel  on  the  date  of  said 
ai^Ilcatlon  have  the  habit  of  taking  opium 
or  any  of  its  prepartalons  or  any  narcotics? 
Ans:  No. 

"(3)  Was  jsald  representation  a  material  In- 
dnoement  to  the  issuing  of  the  policy  by  the 
defendiant?    Ans:  No. 

"(4)  Did  Henry  D.  Teel  on  the  10th  day 
of  May,  1907,  haye  the  habit  of  taking  opium 
or  any  of  Its  preparations  or  any  narcotics? 
Ans:  No. 

"(5)  Was  the  delivery  of  the  policy  to  Teel 
fraudulent?    Ans:  No. 

"(6)  Did  the  defendant  company,  either  on 
the  date  of  the  issuing  of  said  policy,  or  the 
receipt  of  the  note  for  the  first  premium, 
have  any  knowledge  that  H.  D.  Teel  had  the 
habit  of  taking  opium  or  any  of  Its  prepara- 
tions or  any  narcotics?    Ans:  No." 

In  the  charge  to  the  Jury,  the  court  gave 
the  following  Instruction:  "Ton  are  in- 
structed that  the  testimony  in  this  case  must 
be  viewed  most  favorably  for  the  plaintiff; 
and,  whenever  yon  are  In  doubt  or  uncertain- 
ty in  respect  to  the  evidence,  the  same  must 
be  solved  In  favor  of  the  Insured."  The  de- 
fendant excepted,  and,  after  the  verdict  was 
returned,  moved  for  a  new  trial,  upon  the 
ground  that  the  said  instruction  was  erro- 
neous. The  conrt  refused  the  motion,  and 
the  defendant  again  excepted.  The  defend- 
ant then  moved  to  set  aside  the  verdict  upon 
the  third,  fourth,  and  fifth  issues.  The  mo- 
tion was  granted,  and  the  case  continued 
for  trial  upon  those  Issues.  The  defendaqt 
reserved  Its  exception  to  the  refusal  of  the 
motion  for  a  new  trial.  The  plaintiff  moved 
for  judgment  upon  the  remaining  Issues;  that 
Is,  the  first,  second,  and  sixth.  This  motion 
was  denied.  The  plaintiff  having  excepted 
and  appealed,  the  defendant  also  appealed. 

If  the  plaintiff  Is  otherwise  entitled  to 
judgment  upon  issues  1,  2,  and  6,  we  think 
the  court  erred  In  .giving  the  instruction  to 
which  exception  was  taken  by  the  defendant 
As  the  plaintiff  has  appealed  from  the  re- 
fusal of  the  court  to  render  judgment  in  his 
favpr.  It  becomes  necessary  to  consider  the 
defendant's  appeal  In  connection  with  the 
plaintiff's  although  the  general  rule  Is  that 
a  party  cannot  appeal  from  an,  order  refus- 
ing a  new  trial  until  there  is  a  judgment,  but 
should  reserve  his  exception  until  the  case  Is 
ripe  for  an  dppeal  by  blm.  The  circumstan- 
ces of  this  case,  though,  as  we  have  said. 


nvake  It  necessary  and  desirable  that  both 
appeals  should  be  beard,  as  we  cannot  well 
pass  upon  the  plaintiff's  motion  without  first 
ascertaining  If  tbere  has  been  a  valid  verdict 
upon  which  a  judgment  can  be  entered.  If 
we  should  decide  for  the  plaintiff  and  enter 
judgment  without  considering  the  defendant's 
exception  to  the  charge,  we  might  afterwards 
decide  that  the  defendant's  exception  was 
well  taken,  which  would  Involve  a  new  trial 
and  thus  produce  confusion,  as  judgment 
would  already  have  been  rendered  for  the 
plaintiff. 

The  Instruction  of  the  court  that  the  evi- 
dence should  be  viewed  most  favorably  for 
the  plaintiff,  and.  If  the  jury  are  In  doubt 
or  uncertainty  in  respect  to  the  evidence, 
they  should  solve  the  doubt  in  favor  of  the 
Insured,  was  erroneous.  Asbury  r.  Railway, 
125  N.  C.  568,  34  S.  B.  654.  There  Is  no  rule 
of  law  giving  the  plaintiff  such  an  advantage 
over  the  defendant.  We  presume  his  honor 
had  in  mind  the  rule  which  requires  insur- 
ance policies  to  be  construed  favorably  to 
the  Insured  when  there  is  any  ambiguity  or 
doubt  as  to  the  true  meaning  of  the  words 
which  are  chbsien  by  the  Insurance  company 
to  express  the  terms  of  the  contract  Bank  v. 
Insurance  Co.,  96  U.  S.  673,  24  L.  Ed.  063. 
When  a  motion  to  nonsuit  Is  made,  the  tes- 
timony Is  construed  most  favorably  to  the 
plaintiff,  but  not  so  as  to  the  levldence  In  the 
trial  of  Issues  before  a  jury.  In  this  case  the 
court  correctly  Instructed  the  jury  as  to  the 
burden  of  proof,  but  went  too  far  In  telling 
them  to  allow  to  the  plaintiff  a  more  favora- 
ble consideration  of  the  evidence  than  to  the 
defendant  and  to  resolve  any  doubt  in  his 
favor.  This  entitles  the  defendant  to  a  new 
trial  npon  the  issues,  and  the  plaintiff,  conse- 
quently. Is  not  entitled  to  judgment. 

But  there  is  another  reason  which  sus- 
tains the  refusal  of  the  court  to  render  judg- 
ment for  the  plaintiff.  The  defendant  in  Its 
answer  denies  that  the  policy  was  ever  de- 
livered, or  that  any  contract  of  insurance 
was  made,  and  that  question  should  be  set- 
tled by  the  submission  of  proper  Issues  to  the 
jury  before  there  can  be  any  judgment  for 
the  plaintiff.  Bryant  v.  Insurance  Co.,  147 
N.  C.  181,  60  S.  B.  983.  If  there  was  no  cob- 
tract  of  Insurance,  either  because  the  policy 
was  not  delivered  or  for  any  other  reason, 
such  as  fraud  In  Its  procurement,  the  indis- 
putable clause  providing  that  the  .policy  shall 
be  absolutely  Incontestable  from  date  can  be 
of  no  avail  to  the  plaintiff.  The  Indisputable 
clause  Is  bat  one  of  the  terms  of  the  contract 
of  insurance,  and,  if  there  was  no  contract 
there  can,  of  course,  be  no  such  stipulation. 
We  need  not  consider  that  clause  with  a  view 
of  determining  its  validity  and  effect,  for  the 
jury  may  find,  under  proper  Instructions,  that 
there  was  no  contract  between  the  parties, 
and  we  are  of  the  opinion  there  was  evidence 
fit  to  be  considered  and  tending  to  show  that 
there  was  no  such  contract  The  policy 
states  that  it  Is  "based  upon  the  payment  of 
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premiums  In  advance,"  and  the  witness 
Adams,  one  of  tbe  agents  of  the  company,  as 
partner  of  H.  D.  Teel,  testified  that,  by  the 
rules  and  regulations  of  the  company,  if  a 
policy  has  not  been  dellTered  within  60  days, 
a  new  examination  of  the  applicant  by  a 
physician  is  required,  that  the  premium  must 
be  paid  when  the  policy  Is  delivered,  and 
that  a  policy  cannot  be  delivered  nniess  the 
applicant  Is  then  In  good  health.  There  was 
other  evidence  that  the  conditions  upon  which 
the  policy  should  take  effect  were  not  com- 
piled with.  This  case,  as  now  presented.  Is 
not  like  Rayburn  v.  Casualty  Co.,  138  N.  C. 
379,  50  S.  B.  762,  107  Am.  St.  Rep.  MS,  nor 
Is  It  like  Kendrlck  y.  Insurance  Co.,  124  N. 
O.  817,  32  S.  E.  728,  70  Am.  St  Rep.  592, 
and  Grler  v.  Insurance  Co.,  132  N.  0.  545,  44 
S.  E.  28,  where  the  policies  had  been  deliver- 
ed. In  those  cases  there  was  no  dispute  as  to 
the  fact  of  delivery  and  no  suggestion  of 
fraud,  and  In  Grler's  Case  there  was  a  special 
provision  In  the  application  by  which  the 
contract  was  completed  when  the  policy  was 
Issued.  H.  D.  Teel  was  agent  or  local  man- 
ager of  the  defendant  at  Tarboro,  N.  C,  and 
Is  presumed  to  have  known  the  rules  and 
regulations  relating  to  the  delivery  of  poli- 
cies. His  position  with  respect  to  the  com- 
pany required  that  he  should  act  in  good 
faith  (Sprinkle  ▼.  Insurance  Co.,  124  N.  C. 
406,  32  S.  R  734;  16  A.  &  E.  Enc.  [2d  Ed.] 
912)  If  It  did  not  require  that  he  should  dis- 
close to  the  company  any  material  change  In 
his  physical  condition;  that  is,  such  as  he 
knew  would  "naturally  Influence  the  Judg- 
ment of  the  company  In  making  the  contract 
■t  all  or  In  estimating  the  degree  or  charac- 
ter of  the  risk,  or  In  fixing  the  rate  of  premi- 
um." Bryant  v.  Insurance  Co..  147  N.  C  181, 
60  S.  E  983;  FIshWate  v.  Fidelity  Co.,  140 
N.  C.  689.  53  S.  E.  354.  At  the  time  the  pol- 
icy Is  alleged  to  have  been  delivered.  If  there 
was  any  delivery,  H.  D.  Teel  was  In  a  pre- 
carious condition  of  health  and  In  his  last  Ill- 
ness, as  he  died  a  day  or  two  afterwards. 

If  all  the  terms  of  a  contract  have  been 
agreed  upoif  with  the  intention  that  the  con- 
tract shall  lake  effect,  the  formal  delivery  of 
the  policy  by  the  insurer  and  Its  acceptance  by 
,  the  Insured  are  not  essential  to  its  validity, 
but.  If  It  Is  provided  that  the  contract  shall 
not  become  effective  until  there  has  been  a 
delivery  of  the  policy  to  the  applicant  It 
will  not  be'blnding  until  delivery,  either  actu- 
al or  constructive.  16  Am.  &  E}ng.  Enc.  (2d 
E5d.)  855,  and  cases  In  note.  "Whether  an 
Insurance  policy  has  or  has  not  been  deliver- 
ed after  Its  Issuance  so  as  to  complete  the 
contract  and  give  It  binding  effect  does  not 
depend  tipon  Its  manual  possession  by  the  as- 
sured, but  rather  upon  the  Intention  of  the 
parties  ^s  manifested  by  their  acta  or  agree- 
ment. As  a  general  rule,  whenever  one  parts 
with  the  custody  and  control  of  anything 
with  the  intention  at  the  time  that  It  shall 


pass  into  the  possession  of  another,  its  deliv- 
ery to  such  other  person  has,  In  contempla- 
tion of  law,  become  complete.  The  manual 
possession  of  the  thing  which  It  Is  intended 
to  deliver  Is  a  matter  of  little  consequence. 
Such  possession  may  exist  without  any  legal 
delivery,  and  it  may  not  exist  where  a  legal 
delivery  has  been  effected.  The  controlling 
question  Is  not  who  has  the  actual  possession 
of  the  policy,  but  who  has  the  right  of  posses- 
sion." So  we  held  in  Waters  v.  Aonuity  Co., 
144  N.  O.  669,  57  S.  E.  439  (13  L.  R.  A.  [N. . 
S.]  805),  that  "a  binding  acceptance  can  be. 
and  frequently  Is,  indicated  by  the  mailing  of 
a  letter  in  due  course  containing  an  uncondi- 
tional acceptance,  or  by  sending  a  policy  to 
an  agent  with  instructions  for  unconditional 
delivery,  where  there  Is  no  contravening  stip- 
ulation in  the  contract  itself."  Assurance  Co. 
V.  McAuthor,  116  Ala.  659,  22  South.  903,  67 
Am.  St  Rep.  154;  Insurance  0>.  v.  Babcock, 
104  6a.  67,  30  S.  B.  273,  42  Ii.  R.  A.  88,  69 
Am.  St  Rep.  134.  We  also  said  In  Waters' 
Case,  supra,  that  "where  a  policy  which  com- 
plies with  the  application  has  been  uncon- 
ditionally delivered,  In  the  absence  of  fraud. 
It  Is  held  to  be  conclusive  evidence  that  the 
contract  of  Insurance  exists  between  the  par- 
ties." We  do  not  see  why  an  Insurance  com- 
pany may  not  stipulate  In  Its  agreement  to 
Insure  that  Its  risk  shall  not  begin  until  some 
definite  time  In  the  future,  or  until  some 
spedfled  act  has  been  done.  -  Insurance  Co.  ▼. 
Babcock,  supra.  There  are  peculiar  facts 
and  circumstances  In  this  case  which  may 
have  an  Important  bearing  upon  the  question 
as  to  the  delivery  of  the  policy  or  the  com- 
pletion of  the  contract 

It  is  considered  by  us,  as  necessary  to  a  de- 
termination of  the  rights  of  the  parties,  that 
Issues  should  be  submitted  to  the  Jury,  with 
proper  instructions  from  the  court,  as  to  the 
consummation  of  the  contract  by  delivery  of 
the  policy  or  otherwise.  We  will  not  under- 
take to  formulate  the  issues,  as  we  could  not 
well  do  so  without  anticipating  what  the 
course  of  the  next  trial  will  be.  / 

No  error. 

Defendant's  Appeal. 

It  follows  from  what  we  have  said  in  the 
plaintiff's  appeal  that  there  must  be  a  new 
trial  of  the  case  upon  all  the  issues,  and  It 
is  so  ordered. 

New  trial. 

(153  N.  0.  160) 

CABLE  CO.  V.  MACON. 

(Supreme  Court  of  North  Carolina.     Oct.  6, 
1910.) 

1.  Sales   (S   428*)— Bbeach   of  Wabbantt— 

Buyer's  Remedy. 

When  there  has  been  a  breach  of  warranty 
of  quality  in  a  sale  of  goods,  the  buyer  may  re- 
tain the  goods,  and  recover  for  the  breach  by 
counterclaim  In  a  suit  by  the  seller  for  the  price. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §$  1214-1223;   Dec.  Dig.  §  428.»] 
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2.  SAI.XS   (I  442*)— Breach   of  Wabbahtt— 
Measure  of  Damaoes. 

Generally,  as  to  goods  having  a  market 
value,  the  measure  of  damages  for  breach  of 
the  seller's  warranty  of  quality  is  prima  facie 
the  difference  in  the  market  value  at  the  time 
and  place  of  delivery  between  the  goods  as  they 
were  and  as  they  won  Id  have  been  had  they 
complied  with  the  warranty. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  IS  1284-1301 ;   Dec  Dig.  §  442.*] 

3.  Appeal  and   Dbrcb  (S  1056*)— Habiojess 
Bbbob — BxcxusioN   OF  Evidence. 

Where  the  buyer  of  a  piano  counterclaimed 
for  breach  of  warranty,  exclusion  of  testimony 
of  the  seller  as  to  the  amount  required  to  put 
the  ^iano  in  good  order  was  not  reversible  er- 
ror, in  the  .absence  of  more  specific  prayers  for 
instruction  on  that  issue.  < 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !S  4187-4193;  Dec.  Dig.  | 
1056.*] 

Appeal  from  Superior  Court,  Franklin 
County ;    Cooke,  Judge. 

Action  by  the  CaWe  Company  against  W. 
H.  Macon.  From  a  Judgment  for  defendant, 
plalutlff  ax>peals.    Affirmed. 

Action  to  recover  balance  of  purchase  price 
of  a  piano.  In  which  defendant,  admitting 
the  contract  of  purchase  and  a  balance  due 
of  $60  with  interest,  answered  alleging  a 
breach  of  warranty.  Plaintiff  replied,  ad- 
mitting the  warranty  and  denying  breach 
thereof  or  damage.  The  Jury  rendered  the 
following  verdict: 

"(1)  What  is  the  amount  due  on  the  note? 
A.  Sixty  dollars  and  interest 

"(2)  Was  there  a  breach  of  the  warranty? 
A.  Yes. 

"(3)  What  damage,  if  any,  is  the  defend- 
ant entitled  to  receive  on  account  of  said 
breach?  A.  One  hundred  and  twenty -five  dol- 
Urs." 

W.  M.  Person,  for  appellant  Bickett  & 
White,  for  appellee. 

HOKB,  J.  The  only  exception  urged  for 
error  is  to  the  charge  of  the  court  on  the  is- 
sae  as  to  the  amount  of  damages.  It  is  well 
established  that,  when  there  has  been  a 
breach  oJ  warranty  of  quality  in  the  sale  of 
'  goods,  the  buyer  may  retain  the  goods  and 
recover  for  the  breach  by  way  of  counter- 
claim to  an  action  by  the  vendor  for  the 
purchase  price.  And,  in  case  of  goods  hav- 
ing a  market  value,  the  correct  rule  for  ad- 
measuring the  damages  is  prima  facie  the 
difference  in  the  market  value  at  the  time 
and  place  of  delivery  between  the  goods  as 
they  were  and  as  they  would  have  been  if 
they  had  complied  with  the  warranty.  Park- 
er T.  Fenwick,  138  N.  C.  209-218,  50  S.  D. 
627;  Manufacturing  Co.  t.  Gray,  126  N.  C. 
108-115,  35  S.  E.  236;  Spiers  v.  Halsted, 
Haines  &  Co.,  74  N.  C.  620;  Marsh  v.  Mc- 
Pherson,  106  V.  S.  709,  26  r*  Ed.  1139 ;  Hale 
on  Damages,  p.  247;  Tiffany  on  Sales,  p.  248; 
35  Cyc.  p.  468.  In  several  decisions  on  this 
question  of  damages,  the  court  has  said  that 


the  true  rule  was  the  difference  between  the 
contract  price  and  actual  value  of  the  goods, 
but  an  examination  of  these  cases  will  dis- 
close that  the  court  spoke  from  inadvertence 
because  there  was  nothing  in  the  facts  to 
call  the  matter  specially  to  their  attention, 
or  the  goods  in  question  from  their  character  ' 
or  structural  features  had  no  market  value, 
and  the  contract  price  was  adopted  as  the 
basis  of  estimate,  because,  from  the  testi- 
mony, there  was  none  other  available.  This 
distinction  was  pointed  out  when  the  case 
of  Mfg.  Co.  V.  Gray  was  again  before  the 
court  (129  N.  C.  438^441,  40  S.  E.  178,  57 
£i.  R.  A.  193),  and  in  which  the  present  Chief 
Justice,  after  recognizing  the  general  rule  to 
be  as  stated,  on  the  facts  in  evidence,  differ- 
entiated that  case  and  approved  the  follow- 
ing prayer  for  ipstructions :  "If  the  Jury 
find  that  there  was  no  apparatus  on  the 
market  which  had  the  capacity  claimed  for 
that  in  question,  then  what  its  value  was 
would  be  speculative^  and  not  a  fair  basis 
on  which  to  estimate  the  damages,  and  in 
that  case  the  measure  of  damages  would  be 
the  difference  in  value  between  the  appara- 
tus as  delivered  and  the  contract  price."  In 
35  Cyc,  supra,  p.  468,  the  general  rule  on 
the  subject  and  some  of  the  decisions  ap- 
parently at  variance  are  thus  referred  to: 
"The  general  rule  as  to  the  measure  of  dam- 
ages on  a  breach  of  warranty  is  that  the 
buyer  is  entitled  to  recover  the  difference  be- 
tween the  actual  value  of  the  goods  and 
what  the  value  would  have  be^n  if  the  goods 
had  been  as  warranted,  and.  In  the  appli- 
cation of  the  rale,  it  is  held  that  the  fact 
that  the  goods  were  actually  worth  the  price 
paid  for  them  is  immaterial.  •  •  •  It 
Is  true  that  In  some  cases  the  rule  has  been 
stated  that  the  measure  of  damages  is  the 
difference  between  the  purchase  price  and 
the  actual  value  of  the  goods,  but  in  near- 
ly all  of  these  cases  the  theory  undoubtedly 
is  that  in  accordance  with  the  general  rule. 
If  there  la  no  other  evidence  of  the  actual 
value  of  the  goods,  the  purchase  price  will 
be  regarded  as  the  actual  value."  It  may 
be  well  to  note  that  we  speak  throughout  of 
the  general  rule,  which  prima  facie  obtains 
on  breach  of  an  express  warranty  in  sale  of 
goods  without  more,  and  that  no  reference 
is  had  to  cases  where  different  or  addition- 
al damages  may  at  times  be  recovered  by 
reason  of  special  circumstances  which  oth- 
erwise affect  the  rights  of  the  parties.  On 
the  admissions  in  the  pleadings  and  the  facts- 
in  evidence,  we  think  that  the  amount  of 
damages  in  the  present  case  has  been  de- 
termined in  substantial  accord  with  the  rule 
stated  when  his  honor  charged  the  Jury  that, 
"if  there  was  a  breach  of  warranty  causing 
damage,  the  measure  of  damages  would  be 
the  lessened  value  of  the  piano  by  reason  of 
the  defects  complained  of  and  shown  to  ex- 
ist"   The  testimony  offered  by  plaintiff  as 
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to  the  amonnt  required  to  put  the  piano  In 
good  fix  while  relevant  to  the  Inquiry  was 
not  necessarily  controlling,  and,  In  the  ab- 
sence of  more  specific  prayers  for  Instruc- 
tions  on  the  Issue,  should  not  be  allowed 
to  affect  the  result  There  is  no  error,  and 
the  Judgment  below  is  affirmed. 
Ko  error. 


(87  8.  C.  107) 

N.  H.  BLITCH  CO.  v.  ATLANTIC  COAST 

LINE  R.  CO.  et  al.  (two  cases).    BX-ITCH 

V.  SAME.     COMMINS  t.  SAME. 

(Supreme  Court  of  South  Carolina.     Oct  11, 
1910.) 

1.  C!onBTS     (§     489*)— CONCUBBENT    JUBIBOIC- 

TiON— Ihtebstatb  Commeuce— Overchabges 

BY  Cabbiebs — Pbesumptions. 

There  is  no  presumptipn  that  Interstate 
carriers  sued  for  oyercharge  for  icing  cars  had 
filed  with  the  Interstate  Commerce  Commission 
a  schedule  of  freight  rates,  including  icing 
charges,  and  that  such  rates  were  promulgated 
as  required  by  the  act,  in  the  absence  of  allega- 
tions to  that  effect,  so  as  to  defeat  the  jurisdic- 
tion of  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  489.*] 

2.  CouBTS  (§  489*)  —  Concubbent  Jttbisdio- 

TION — OVEBCHABGES    BY   CABBIERB. 

The  common-law  right  of  a  shipper  to  re- 
cover from  a  carrier  for  unjust  and  unreason- 
able charges  for  transporting  freight  may  be 
enforced  in  a  state  court  when  not  inconsistent 
with  the  enforcement  of  the  interstate  com- 
merce act 

[Ed.  Note.— For  other  cases,  see  Ckturttf,  Dec. 
Dig.  i  489.*]    • 

Appeal  from  Common  Ple«s  Circuit  (Tourt 
of  Charleston  County;  Geo.  E.  Prince,  Judge. 

Actions  by  the  N.  H.  Blitcb  Company,  by 
N.  H.  Blitch,  and  by  E.  Ii.  Commlns  against 
the  Atlantic  Oast  Line  Railroad  Company 
and  another.  F1:t>m  a  Judgment  for  the  first- 
named  plaintiff,  defendants  appeal.  Af- 
firmed. 

T.  Moultrie  Mordecai  and  Mitchell  ft  Smith, 
for  appellants.  Legare,  Holman  &  Baker,  for 
respondents. 

JONES,  O.  J.  These  four  cases,  involving 
the  same  question,  were  tried  together  by 
consent  The  suits  were  brought  to  recover 
for  alleged  overcharges  for  icing  the  refrig- 
erator cars  in  which  plaintiffs  during  April, 
May,  and  June,  1906,  made  numerous  ship- 
ments of  vegetables  over  defendant's  lines 
from  Meggetts,  S.  C,  to  various  markets  in 
other  states.  The  complaint  set  out  in  the 
record  Is  very  long,  and  contains  a  statement 
with  reference  to  each  shipment  but  it  will 
be  sufficient  to  state  the  first  mentioned  as 
typical  of  the  others.  After  alleging  that 
the  Atlantic  Coast  Line  Railroad  Company 
is  a  corporation  both  under  the  laws  of 
South  (Carolina  and  Virginia,  and  that  Ar- 
mour Car  Lines  is  a  corporation  under  the 
laws  of  New  Jersey  and  that  plaintiff  N.  H. 


Blitch  Co.  Is  a  domestic  corporation,  th« 
complaint  states: 

"(5)  That  heretofore,  on  the  26th  day  of 
April,  A.  D.  190(>,  the  plaintiff  above  named 
delivered  to  the  defendants  200  crates  of 
cabbage  at  Meggetts,  S..C.,  which  was  receiv- 
ed by  the  defendants  for  transportation  to 
Boston,  Mass.,  there  to  be  delivered  to  A.  F. 
Toung  &  Co.  for  sale  for  the  account  of  the 
plaintiff. 

"(6)  That  the  said  cabbage  were  received 
by  the  defendants  from  the  plaintiff,  and 
placed  in  what  is  known  as  a  refrigerator 
car,  furnished  by  the  Armour  Car  Lines,  and 
was  so  carried  to  the  place  of  destination. 
That  the  defendants,  except  the  Armour  Car 
Lines,  received  from  the  plaintiff  the  sum  of 
$180  for  freight  for  the  carriage  of  said 
cabbage,  and  that  defendants  charged  and 
received  from  the  plaintiff  $59  for  icing  said 
car;  that  the  actual  cost  of  icing  said  car 
was  $26.25;  and  that  defendants  charged 
and  received  from  the  plaintiff  the  sum  of 
$32.75  in  excess  of  the  actual  cost  of  such 
icing. 

"(7)  That  the  defendants  are  now  Justly 
due  and  owing  the  plaintiff  the  sum  of  $32.- 
75,  the  same  heing  amount  received  from 
the  plaintiff  by  the  defendants  In  excess  of 
the  actual  cost  of  idng  said  car." 

The  complaint  further  alleged: 

"(170)  That  the  icing  charges  on  all  of  the 
cars  above  mentioned  were  paid  at  the  place 
of  destination,  that  the  same  had  to  be  paid 
before  the  defendants  would  deliver  the  said 
vegetables,  and  was  not  paid  voluntarily  and 
with  full  knowledge  of  the  facts.  That  the 
plaintiff  alleges  it  was  not  aware  at  the  time 
it  paid  said  icing  charges  of  the  costs  in- 
curred In  connection  therewith.  That  the 
plaintiff  was  in  no  position  to  decline  to  pay 
the  charges  so  demanded  by  the  defendants. 
That  plaintiff  further  alleges  that  the  icing 
charges  we're  unreasonable  and  unjust. 

"(171)  That  the  charges  paid  for  freight 
on  all  of  the  cars  above  mentioned  Included 
the  charge  for  the  use  of  the  refrigerator 
cars,  and  that  the  icing  of  said  ears  was 
necessary  for  the  protection  of  the  vegetables 
in  the  course  of  transportation,  and  the 
plaintiff  alleges  that  it  was  under  no  obliga- 
tion to  pay  more  for  the  icing  of  the  cars 
than  the  actual  cost  of  same.  That  the  de- 
fendants had  no  right  to  make  any  profit  on 
the  Ice  which  was  used  by  them  for  the  pres- 
ervation of  the  plaintiff's  property,  and  that 
they  had  no  right  to  charge  more  than  the 
actual  cost  of  such  Ice,  for  that  in  furnishing 
the  ice  they  acted  for  and  on  behalf  of  the 
plaintiff,  and  had  no  right  to  make  any  prof- 
it thereon. 

"(172)  That  by  reason  of  the  overcharge 
in  icing  the  said  cars,  as  above  set  forth, 
the  plaintiff  has  been  damaged  in  the  sum  of 
$1,970.19." 

The  defendant  foreign  corporation  demniv 
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red  on  the  ground  that  the  court  had  no  Jn- 
risdleUon  of  the  subject  of  the  action,  in 
that  an  action  to  recover  for  an  unreasonable 
charge  fol:  Icing  for  an  interstate  shipment 
was  exclusively  within  the  Jurisdiction  of 
the  United  States  courts.  The  circuit  court 
Id  an  opinion  herewith  reported  overruled 
the  demurrer,  and  from  that  order  this  ap- 
peal is  taken. 

We  approve  the  conclusion  of  the  circuit 
court  in  overruling  the  demurrer.  It  will 
be  observed  that  the  complaint  does  not  al- 
lege an  unreasonable  and  unjust  exaction  for 
services  in  transportation  based  upon  a  rate 
established  for  an  Interstate  shipment  by 
the  Interstate  Comnierce  Commission,  and 
there  is  no  presumption  that  the  defendants 
had  filed  with  the  commission  a  schedule  of 
freight  rates.  Including  charges  for  Icing, 
and  that  such  rates  were  promulgated  as  re- 
quired by  the  interstate  commerce  act  In 
this  state  of  the  record,  therefore,  the  case 
of  Texas  &  Pacific  R.  Co.  v.  Abilene  Cotton 
OU  Co.,  204  U.  S.  426,  27  Sup.  Ct.  850,  51  li. 
Ed.  55^  commented  upon  In  Southern  Ry. 
Co.  Y.  Tift,  206  U.  S.  428,  27  Sup.  Ct.  709, 
51  L.  Bd.  1124,  Is  not  authority  for  the  con- 
tention of  appellant,  for  in  that  case  it  ap- 
peared by  the  answer  and  evidence  sub- 
mitted that  the  rates  were  charged  according 
to  the  sdi'edule  of  rates  filed  under  the  inter- 
state commerce  act  In  such  circumstances, 
it  was  held  that  the  state  court  was  without 
Jurisdiction,  and  that  a  shipper  seeking  rep- 
aration predicated  upon  the  unreasonableness 
of  an  established  rate  must  invoke  redress 
as  provided  in  section  9  of  the  interstate 
commerce  act  (Act  Feb.  4,  1887,  c.  104,  24 
Stat  382  [U.  S.  Oomp.  St  1901,  p.  3159])  by 
complaint  primarily  to  the  commission,  or,  ln< 
certain  cases,  by  suit  in  any  District  or  Cir- 
cuit Court  of  the  United  States  of  compe- 
tent Jurisdiction.  The  court  declared  that 
such  must  be  the  law,  "because,  if  the  power 
existed  in  both  courts  and  the  commission  to 
originally  hear  complaints  on  this  subject 
there  might  be  a  divergence  between  the  ac- 
tion of  the  commission  and  the  decision  of 
a  court  In  other  words,  the  established 
schedule  might  be  found  reasonable  by  the 
commission  in  the  first  Instance  and  unrea- 
sonable by  the  court  acting  originally,  and 
thus  a  conflict  would  arise  which  would  ren- 
der the  enforcement  of  the  act  impossible." 
To  the  same  effect  is  Baltimore  &  O.  R.  Co.  t. 
U.  S.,  215  U.  S.  481,  30  Sup.  Ct  164,  54  L. 

Ed. ,  in  which  reference  was  made  to  the 

amendatory  act  of  June  29,  1006  (Act  June 
29,  1906,  c.  8591,  34  Stat.  584  [U.  S.  Comp. 
St  Supp.  1909,  p.  1149]).  The  common-law 
right  of  the  shipper  to  recover  of  the  car- 
rier for  unjust  and  unreasonable  exactions 
for  transportation  is  fully  recognized  in  the 
Abilene  Case  above  cited,  when  the  assertion 
of  such  right  may  be  made  consistently  with 
the  due  enforcement  of  the  interstate  com- 


merce act  As  we  see  no  such  Inconsistency 
in  the  present  state  of  the  record,  we  sna- 
tain  the  Jurisdiction  of  the  state  court 

The  Judgment  of  the  circuit  court  is  af 
firmed. 

(8T  S.  0.  vm 
CHRISTIAN  V.  AUGUSTA  &  A.  RT.  CO. 

(Supreme  Court  of   South  (yarolina.     Oct  14^ 
1910) 

1.  Cabbiers  (5  278*)— Stbeht  Railway— Stops 

— VABIATION  — RE.1.S0N  ablekess. 

How  far  a  street  railroad  company  can  varj 
the  place  of  stops  for  boarding  passengers  with' 
out  a  breach  ot  duty  is  ordinarily  a  question 
of  fact,  to  be  determined  by  the  surrounding 
circumstances. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
CJent  Dig.  f  1080;  Dec.  Dig.  {  278.*] 

2.  CARBiEiiS    (g    276*)- Steeet   Railways  — 
Stops— Vabiation  op  Place— Rbasonabu- 

MESS— EVIDENCK— SDFFICIBNCT. 

Evidence  held  to  sustain  a  finding  of  breach 
of  duty  by  a  street  railroad  company  in  refus- 
ing to  bring  a  car  back  75  yards  for  a  boarding 
passenger  after  running  by  him. 

[Ed.  Note. — For  other  cases,  see  Carriers^ 
Cent  Dig.  {{  1078,  1079;   Dea  Dig.  (  276.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Geo.  W.  Gage,  Judge. 

Action  by  W.  H.  Christian  against  the  Au- 
gusta St  Aiken  Railway  Company.  From  a 
Judgment  for  plalntlft,  defendant  appeals. 
Affirmed. 

Boykin  Wright  (Jeo.  T.  Jackson,  and  J.  B. 
Salley,  for  appellant  Hendersons,  for  te- 
spondent 

WOODS,  J.  The  plaintiff  recovered  a 
Judgment  of  $103  in  a  magistrate's  court  for 
alleged  injuries  resulting  to  him  from  the  al- 
leged negligent,  willful,  a:ii1  wanton  failure 
and  refusal  of  the  defenOan.  to  stop  its  elec- 
tric passenger  car  In  response  to  his  signals 
at  its  r^ular  stopping  place  at  Langley,  one 
of  the  stations  on  its  trolley  line  from  Au- 
gusta, Ga.,  to  Aiken,  S.  C,  and  for  defend- 
ant's alleged  negligent,  willful,  and  wanton 
failure  and  refusal  to  run  the  car  back  to  the 
station  to  take  him  on  there  after  having 
stopped  it  about  75  yards  beyond  the  station. 
The  appeal  is  from  the  Judgment  of  the  cir- 
cuit court  aflBrmlng  the  Judgment  of  the  mag- 
istrate. 

We  cannot  help  thinking  that  but  for  the 
lack  of  a  spirit  of  courtesy  and  accommoda- 
tion on  the  part  of  the  plalntlft,  as  well  as 
on  the  part  of  the  defendant's  conductor  and 
motorman,  the  litigation  would  not  have  aris- 
en. The  testimony  of  the  plaintiff  was  to 
the  effect  that  he  signaled  the  car,  which  was 
equipped  with  a  powerful  electric  headlight 
plainly  several  times,  and  continued  his  sig- 
nals until  the  car  came  up  to  the  station, 
and  that  it  nevertheless  ran  by  and  stopped 
about  75  yards  beyond  the  station.  The  plain- 
tlfl"  gives  this  account  of  what  then  occurred: 
"The  car  did  not  stop  at  the  station,  nor 
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Blacken  up  nntil  It  got  past  the  station. 
Then  it  ran  nearly  to  the  Athletic  Hall — 
about  75  yards — ^and  stopped.  The  motorman 
hollowed  to  me  to  come  on  if  1  wanted  to  go 
on  that  car.  I  hollowed  back  at  him  that  he 
must  come  back  to  the  station  for  me,  that. 
If  I  had  wanted  them  to  stop  anywhere  ex- 
cept at  the  station,  they  would  not  hare  done 
it,  and  they  must  come  back  to  the  station  for 
me.  It  is  a  fact  that  they  won't  stop  anywhere 
except  at  their  stations  for  passengers,  even 
though  you  flag  them  at  other  places.  The 
motorman  hollowed  back  to  me  that  he  would 
not  come  back,  and  I  refused  to  go  to  the  car. 
The  motorman  then  hollowed  to  the  conductor 
to  give  him  two  bells,  which  Is  the  signal  to 
go  ahead.  The  conductor  gave  the  signal 
and  the  car  went  on,  leaving  me  there.  This 
was  the  last  car  going  to  Clearwater  that 
night,  and  T  had  to  walk  a  distance  of  four 
or  five  miles.  This  walk  and  delay  tired  me 
out  I  did  not  get  to  bed  until  about  3 
o'clock,  and  was  unfit  for  work  the  next  day. 
I  did  not  work  because  I  was  feeling  so  bad- 
ly. I  was  greatly  annoyed  and  put  out  at  be- 
ing left."  The  account  of  the  motorman  was 
as  follows:  "I  was  at  my  post  of  duty  at  the 
front  platform.  As  we  approached  Langley, 
I  saw  no  one  on  the  track  at  the  station,  but, 
when  the  car  got  Just  about  to  the  station,  I 
saw  some  one  back  behind  some  trees  at  the 
station.  I  could  not  see  this  man  before  .we 
got  to  the  station,  because  he  was  cut  off  from 
my  view  by  the  trees.  As  soon  as  I  saw  him, 
I  stopped  the  car.  When  the  car  stopped.  It 
was  about  75  yards  below  the  station.  I  hol- 
lowed back  at  the  person  who  was  at  the  sta- 
tion to  come  on  if  he  wanted  to  go  on  this 
car.  Using  an  oath,  he  hollowed  back  to  me 
that  he  did  not  propose  to  come,  that  I  must 
come  back  for  him.  I  then  hollowed  to  him 
that  I'd  give  him  a  minute  and  a  half  to  get 
on  the  car.  He  continued  to  curse  and  said  he 
wouldn't  come.  We  waited  for  a  minute  and  a 
half,  and  the  conductor  gave  me  the  signal  to 
go  ahead,  and  we  started  the  car  and  went  on." 

It  was  agreed  by  counsel  that  the  testimony 
of  the  conductor  would  be  the  same  as  that  of 
the  motorman,  and  that  two  other  witnesses 
would  testify  that  they  "heard  the  motorman 
say  to  Christian,  'I  will  give  you  one  and  a 
half  minutes  to  get  here,'  and  Christian  said, 
'I  am  not,  and  won't  walk  a  damn  step,  and 
come  back  to  the  station.'  The  car  waited 
long  enough  for  him  to  have  walked  to  the 
car  and  gotten  on."  It  was  further  agreed 
that  the  ground  between  the  car  and  the 
plaintiff  was  level  and  free  from  obstruction. 

The  fact  that  the  car  was  stopped  to  allow 
the  plaintiff  to  get  on  tends  very  strongly  to 
negative  the  charge  that  the  motorman  saw 
the  signal  and  willfully  disregarded  it ;  and 
it  would  be  difficult  to  support  the  Judgment 
for 'punitive  damages  on  that  ground. .  There 
is  no  doubt,  however,  that  the  defendant  had 


itself  fixed  a  station  at  which  it  required  all 
persons  wishing  to  take  the  cars  to  stand,  and 
that  in  this  Instance  Its  agents  Intentionally 
refused  to  back  the  car  75  yards  to  enable  the 
plaintiff  to  get  on  there.  It  is  true  that  the 
courts  must  look  at  such  matters  reasonably, 
and  that  they  will  not  do  the  al>8urd  thing  of 
requiring  cars  to  stop  at  an  exact  spot,  when 
no  inconvenience  or  hardship  is  Inflicted  on 
the  person  intending  to  enter  the  car.  How 
much  variation  from  exactness  In  this  respect 
la  allowable  without  a  violation  of  duty  de- 
pends on  drcumstancea,  and  is  usually  an  is- 
sue of  fact,  to  be  determined  by  the  Jury  or 
by  the  tribunal  on  which  the  law  Imposes  the 
power  and  duty  to  decide  the  facts.  In  this 
case  the  Judgment  of  the  circuit  court  must 
be  regarded  as  an  adjudication  tttat  stopping 
75  yards  beyond  the  station  was  not  a  sub- 
stantial compliance  with  the  duty  of  the  de- 
fendant to  stop  at  its  station,  and  that  the 
defendant's  agent  had  no  right  to  require  the 
plaintiff  to  go  that  distance  to  reach  the  car. 

In  view  of  the  comparative  ease  with  which 
electric  cars  may  be  moved  and  controlled,  It 
cannot  be  said  that  there  was  no  support  In 
the  evidence  for  the  finding  of  the  court  that 
the  defendant's  agents  in  refusing  to  bring 
the  car  back  to  the  station  willfully  violated 
the  right  of  the  plaintiff  to  board  the  car  at 
the  station.  The  case  does  not  fall  within 
the  reasoning  and  the  principles  on  which 
either  the  cases  of  TraiH)  v.  Southern  Ry.,  72 
S.  G.  343,  51  S.  E.  919,  or  Ussery  v.  Augusta- 
Aiken  Ry.,  79  S.  G.  209,  60  S.  B.  527,  was  de- 
cided. 

The  Judgment  of  this  court  is  that  the  JudjF- 
ment  of  the  circuit  court  be  affirmed. 

'  (87  S.  C.  136) 

SMITH  V.  SODTHBaiN  RT.  CO. 

(Supreme  Court  of  Soath  Carolina.     Oct.  14, 
1910.) 

1.  ToBTS  (t  2*) — Law  Governing. 

In  actions  of  tort  based  on  negligence  re- 
sulting In  death  or  personal  injury,  tlie  right  of 
recovery  must  be  determined  by  the  law  of  the 
state  where  the  injury  was  inflicted. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  I  2;   Dec.  Dig.  J  2.»] 

2.  Master  ano  Servant  ({  86*)— Death  of 
BMPLOYft— Law  Govebnino. 

Suit  for  the  death  of  a  railway  employA 
employed  in  South  Carolina,  but  at  worK  in 
North  Carolina  when  killed,  is  governed  by  the 
North  Carolina  laws. 

[Eid.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  137 ;   Dec.  Dig.  i  86. •] 

3.  Afpeai.  and  Ebrob  ({   1033*)— Habhless 
Ebbor-^Instbuctions. 

Submission  of  the  question  whether  the 
laws  of  North  or  South  Carolina  governed  the 
suit  was  harmless  to  defendant,  whore  the  laws 
of  North  Carolina  were  applicable  and  less 
favorable  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4052-1062;    Dec.  Dig.  | 

io:«.*] 
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4.  Mastek  and  Sebvant  (§  159*)— Death  of 
£)(pi.ot£  —  Negugence  oi  Fellow  Em- 

TJJOY&a. 

In  North  Carolina,  recovery  may  be  bad 
for  the  death  of  an  employ^,  though  it  was  caus- 
ed by  negligence  of  fellow  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  159.  •] 

&.  Masteb  and  Sebvaut  (f  2SG*)— Death  of 
Railway  JSuplot^  —  Neolioence  —  Jubt 
QuKsnoN. 

In  an  action  against  a  railway  company  for 
the  death  of  an  employ^  stniclc  by  a  rail  which 
was  being  loaded  on  a  car,  held,  under  the  evi- 
dence, a  jury  question  whether  the  comi>any 
was  negligent  < 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1010-1050;  Dec  Dig. 
i  286.«] 

6w  Tbial  (S  250*)— Instbtjctionb. 

In  on  action  for  the  death  of  an  employ^, 
an  instruction  limiting  defendant's  liability  to 
negligence  of  fellow  employ^  was  properly  re- 
fused where  plaintiff  relied  on  negligence  in 
supplying  an  insufficient  force  of  hands. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  584-586;    Dec   Dig.   {  250.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  W.  Devore.  Judge. 

Action  by  Clara  Smith,  administratrix, 
against  the  Southern  Railwuy  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Blackwood  &  Hannon  and  Wilson  &  Os- 
borne, for  respondent  Sanders  &  De  Pass, 
for  appellant 

WOODS,  J.  Tlie  plaintiff,  as  administra- 
trix, recovered  a  Judgment  of  $500  damages 
against  the  defendant,  Southern  Railway 
Company,  for  the  death  of  her  Intestate, 
Jake  Smith.  The  circumstances  of  the  cas- 
ualty and  the  charges  of  negligence  are  thns 
set  out  in  the  complaint:  "That  on  or  about 
the  1st  day  of  May,  1907,  Jake  Smith,  plain- 
tifTs  intestate,  a  Iwy  of  tender  years,  was  in 
the  employ  of  defendant  as  water  carrier  and 
as  assistant  section  hand,  and  was  perform- 
ing his  duties  upon  the  works  of  defendant 
company  at  Charlotte,  N.  C,  and  it  was  his 
duty  as  such  tA  supply  said  hands  with  wa- 
ter and  to  assist  in  loading  cars,  and  to  do 
other  duties  in  connection  with  said  section 
hands  when  called  upon ;  that,  while  be  was 
in  the  discharge  of  hi»  duties  at  said  time, 
he  was  struck  and  killed  by  a  heavy  steel 
rail  which  fell  upon  taim  while  the  same  was 
being  loaded  or  raised  by  defendant's  em- 
ployte  onto  a  gondola  car;  that  said  injuries 
and  death  were  due  (1)  to  the  negligence 
of  defendant  company  in  failing  to  have  a 
sufficient  supply  of  hands  to  handle  said 
heavy  rail,  (2)  in  not  furnishing  the  deceased 
-with  a  safe  place  in  which  to  work,  and 
with  safe,  suitablie  ways,  means,  and  applian- 
ces with  which  to  work,  (3)  to  the  negligence 
of  the  other  employ^  engaged  in  performing 
said  'Work  in  the  manner  in  which  said  work 
was  handled,  and  in  permitting  the  same  to 
fall  upon  the  deceased."    The  exceptions  of 


the  defendant  are  numerous  and  elaborate, 
but  the  questions  o(  law  on  which  the  case 
turns  are  few. 

First  Was  the  law  of  South  Carolina  or 
the  law  of  North  Carolina  applicable?  The 
evidence  showed  that  the  boy  Jake  Smith  en- 
tered into  the  contract  of  employment  in 
South  Carolina,  and  that  when  killed  he  was 
doing  work  of  the  kind  contemplated  by  his 
contract  in  North  Carolina.  There  was  no 
evidence  that  the  contract  expressed  or  im- 
plied that  his  work  should  be  confined  to  this 
state.  Questions  concerning  the  applicabil- 
ity of  conflicting  state  laws  are  usually  very 
perplexing,  because  of  the  intricacy  of  the 
principles  Involved  and  the  contrariety  of 
judicial  expression  on  the  subject  The  ques- 
tion here  presented  may,  however,  l)e  regard- 
ed settled  beyond  further  discussion;  the 
rule  being  that,  in  actions  of  tort  based  on 
negligence  resulting  in  death  or  personal  in- 
jury, the  right  of  recovery  must  be  determin- 
ed by  the  law  of  the  state  where  the  injury 
was  inflicted.  The  Supreme  Court  of  the 
United  States  has  expressly  so  held.  North- 
em  Ry.  Co.  V.  Babcock,  154  U.  S.  190,  14 
Sup.  Ct  973,  38  L.  Ed.  958;  Slater  v.  Mex- 
ican N.  Railway  Co.,  IM  U.  S.  120,  24  Sup. 
Ct  581,  48  li.  Ed.  900.  The  great  importance 
of  all  the  states  having  common  rules  on 
questions  of  conflict  of  laws  is  a  very  strong 
reason  for  all  courts  to  follow  any  rule  on 
the  sirt)Ject  laid  down  by  the  Supreme  Court 
of  the  United  States.  In  this  state  the  case 
of  Dennis  v.  AUantic  C.  L.  Ry.,  70  S.  C.  254, 
49  S.  B.  869,  106  'Am.  St  Rep.  746,  was  decid- 
ed on  the  principle  that  the  cause  was  to  be 
determined  by  the  law  of  the  place  where 
the  Injury  was  received.  Numerous  author- 
ities in  other  states  to  the  same  effect  are 
collated  in  26  Cyc.  1079,  Boston  &  Maine  R. 
R.  Co.  V.  Hurd,  108  Fed.  116,  47  C.  C.  A.  615, 
56  L.  R.  A.  193,  note.  The  opinion  rendered 
in  Caldwell  v.  Seaboard  A.  L.  Ry.,  73  S.  C. 
443,  53  S.  B.  746,  contains  expressions  ap- 
parently inconsistent  with  the  rule  we  have 
stated,  but  that  case  Is  not  an  authority 
against  this  principle.  There  the  contract  of 
service  was  made  in  South  Carolina,  and' 
there  Tvas  a  subsequent  promotion  in  the 
service  In  the  state  of  North  Carolina,  where 
the  injury  was  inflicted.  The  trial  Judge  left 
it  to  the  Jury  to  decide  whether  the  law  of 
North  Carolina  or  that  of  South  Carolina 
should  be  applied;  the  law  of  South  Carolina 
being  more  favorable  to  the  defendant  The 
exception  to  the  charge  on  this  point  was 
not  sustained.  Clearly  the  defeifdant  could 
not  be  heard  to  complain  that  the  jury  were 
allowed,  If  they  saw  fit,  to  apply  the  law  of 
South  Carolina,  more  favorable  to  it,  when 
the  less  favorable  law  of  North  Carolina  was 
really  applicable.  So  also  In  this  case  the 
same  conditions  arise.  One  of  the  defenses 
set  up  was  that  the  death  was  due  to  the 
negligence  of  the  fellow  sen-ants  of  the  de- 
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ceased.  Tbe  statute  of  North  Carolina  Intro- 
dnced  by  the  plaintiff  provides  that  such  an 
action  is  maintainable  notwithstanding  ttie 
death  may  have  been  due  to  the  negligence 
of  fellow  servants;  whereas,  under  the  law 
of  South  Carolina,  the  action  is  not  maintain- 
alble  when  the  death  was  due  to  the  negli- 
gence of  fellow  servants  who  were  working 
with  the  deceased  under  the  conditions  ap- 
pearing here.  The  less  favorable  law  of 
North  Carolina,  where  the  Injury  was  inflict- 
ed which  resulted  in  death,  being  applicable, 
the  defendant  could  not  complain  that  the 
court  left  it  to  the  Jury  to  determine  whether 
tbe  law  of  North  Carolina  or  that  of  this 
atate  should  be  applied. 

Second.  On  the  same  reasoning  there  was 
no  error  in  refusing  to  direct  a  verdict  for  de- 
fendant on  the  ground  that  the  negligence, 
If  any,  which  produced  the  fatal  injury  was 
the  negligence  of  fellow  servants  of  the  de- 
ceased. 

Third.  The  point  made  on  motion  to  direct 
a  verdict  for  the  defendant  on  the  ground 
that  there  was  no  evidence  of  negligence  is 
one  of  difficulty.  The  fatal  injury  was  in- 
flicted in  this  way:  A  gang  of  laborers  un- 
der the  direction  of  a  section  master  was 
loading  old  rails  on  a  gondola  car.  E>Ight  or 
ten  of  the  men  carried  the  rail,  and  by  step- 
ping on  a  platform  made  of  cross-ties  raised 
it  to  the  gondola  car.  Then  two  men  in  the 
car,  using  the  language  of  one  of  the  witness- 
es, "would  catch  hold  of  It,  and  ease  it  around 
until  It  fell  into  the  car."  The  deceased  was 
one  of  four  laborers  at  the  end  of  the  rail 
next  to  the  car.  The  same  witness,  In  de- 
scribing how  the  deceased  was  crushed  by 
one  of  the  rails,  said:  "When  they  got  it 
started  up,  It  was  a  kinder  crooked  rail,  It 
had  two  bows  In  It,  and,  when  they  got  up 
over  the  top.  It  flopped  over  that  way  and 
slid  around  off  the  car  and  fell."  The  evi- 
dence was  plenary  from  both  sides  and  with- 
out conflict  that  the  method  of  loading  rails 
In  a  gondola  car  was  that  usually  adopted, 
and  there  was  no  suggestion  that  a  better 
method  was  available.  There  was,  however, 
gome  evidence  that  the  defendant  did  not 
have  a  full  force  of  hands  handling  the  rails, 
that  this  particular  rail,  on  account  of  the 
crooks  in  it,  was  unusually  difficult  to  handle, 
and  that  the  section  master  was  looking  on 
at  the  work.  In  view  of  these  facts,  the 
court  could  not  say  that  due  care  did  not  re- 
quire a  larger  force  of  bands,  especially  in- 
handling  this  particular  rail.  The  Issue  of 
negligence  was  therefore  properly  submitted 
to  the  Jury. 

Fifth.  The  fifth  request  of  the  defendant 
was  properly  refused,  because  it  was  un- 
sound In  making  the  liability  of  the  defend- 
ant depend  entirely  on  proof  of  negligence  of 
the  fellow  servants  of  the  deceased ;  whereas, 
the  main  specification  of  negligence  relied  on 
was  the  failure  of  the  defendant  to  supply  a 


sufficient  force  of  bands.  The  exceptions 
not  particularly  referred  to  depend  on  the 
conclusions  above  announced,  and  must  be 
overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.  (concurring).  The  defendant's 
attorneys  requested  his  honor,  the  presiding 
judge,  to  tharge  the  Jury  as  follows:  "If  the 
evidence  shows  that  the  deceased  was  em< 
ployed  in  South  Carolina  as  a  laborer  on  a 
force  of  hands  in  the  employment  of  defend- 
ant, and  that  under  his  contract  with  the 
defendant  he  worked  in  South  Carolina,  and 
afterwards  went  Into  North  Carolina  and 
was  injured  while  working  in  North  Caro- 
lina, under  the  contract  entered  into  in  South 
Carolina,  then  the  law  of  South  Carolina  ap- 
plies, and  not  the  law  of  North  Carolina." 
His  honor  said:  "I  charge  you  that  in  con- 
nection with  what  I  have  already  charged 
you  on  that  point."  The  charge  as  a  whole 
does  not  show  that  the  appellant  was  depriv- 
ed of  the  benefit  of  this  principle. 

The.  form  of  the  action,  whether  ez  con- 
tractu or  ex  delicto,  could  not  change  the 
rights  of  the  parties  as  to  the  nature,  validity, 
and  Interpretation  of  the  contract  "When 
parties  enter  Into  a  contract,  and  there  is  a 
breach  thereof,  for  which  an  action  may  be 
brought,  either  ex  contractu  or  ez  delicto, 
the  plaintiff  must  elect  whether  to  sue  upon 
the  contract  or  for  the  tort,  as  he  can  only 
resort  to  one  of  said  actions.  But  he  cannot 
by  adopting  a  particular  form  of  action 
change  the  rights  of  the  parties  under  the 
contract"  Towles  et  aL  v.  Railroad,  83  S.  Q. 
501,  65  S.  E.  638.  The  charge  was  In  haf 
mony  with  the  doctrine  announced  in  the 
case  of  Caldwell  v.  Railroad,  73  S.  O.  443,  53 
S.  E.  746,  which  states  the  rule  correctly, 
and  should  be  followed  until  it  is  overruled. 

It  seems  to  me  that  the  distinction  drawn 
between  that  case  and  the  one  under  consid- 
eration is  too  refined,  and  will  tend  to  confu- 
sion.   I  therefore  concur  only  in  the  result. 


(US  O*.  182) 
SAULSBITRT  et  al.  rt  (CENTRAL  Or  OEORr 
6IA  RT.  CO.  et  al. 
(Supreme  Court  of  Georgia.    Sept  29, 1910.) 

(Syllaiuihy  the  Court.) 

1.  Evidence  (J  i87*)— Sbcondaet  Evidence—* 

DETEBMINATION   of   ADKIBSIBtUTT— DISCBE- 

HON  OP  ConKC. 

Whether  or  not  the  preliminary  proof  shows 
that  sufficient  diligence  had  been  exercised  in 
searching  for  a  pa^er  to  account  for  its  loss,  and 
to  authorize  the  introduction  of  secondary  evi- 
dence of  its  contents,  rests  to  a  considerable  de- 
gree in  the  sound  discretion  of  the  court. 

fEd.    Note. — For   other  cases,    see   Evidence^ 
Cent  Dig.  §S  674.  675;   Dec.  Dig.  {  187.*] 

2.  Review  on  Appeai.. 

There  havin)^  in  this  case  been  no  abuse  of 
discretion  in  holding  that  a  sufficient  foundation 
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had  not  been  laid  for  the  Introdaction  of  second- 
ary evidence,  and  in  rejecting  the  same,  the  rul- 
ing will  not  be  reversed.  Nor  will  the  judgment 
of  the  court  granting  a  nonsuit,  which  necessa- 
rily followed  the  rejection  of  the  secondary  evi- 
dence referred  to,  be  disturbed. 

Error  from  Superior  Court,  Bibb  County; 
Robert  It.  Hodges,  Judge. 

Action  by  T.  J.  Sanlsbury  and  others 
against  the  Central  of  Georgia  Railway  Com- 
pany and  others.  Judgment  of  nonsuit,  and 
plaintiffs  bring  error.     Affirmed. 

Spencer  R.  Atkinson,  E.  T.  Brown,  O.  A. 
Park,  Jos.  H.  Hall,  and  Warren  Roberts,  for 
plaintlflte  in  error.  J.  E.  Hail,  Olin  J.  Wlm- 
berly,  R.  O.  Jordan,  and  Miller  &  Jonea,  for 
defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  Goncor,  except  ATKINSON,  J.,  dla- 
Oualifled. 


CU6  Oa.  183) 

DIXON  et  al.  t.  PATT?JJRS0N  et  al. 

PATTERSON  et  al.  t.  DIXON  et  al. 
(Snpreme  Court  of  Georgia.     Sept  30,  1910.) 

(SvUabiu  hy  the  Cowrt.) 

1.  Review  on  Appeal. 

The  provision,  in  the  original  order  on  the 
application  for  new  trial,  in  regard  to  the  time 
when  the  brief  of  evidence  might  be  presented 
for  approval  and  filed,  was  sufficient  to  authorize 
itt  approval  at  the  final  hearing  and  its  filings 
afterwards,  and  the  order  was  not  restricted  by 
subsequent  orders  upon  the  subject.  The  brief 
of  evidence  appears,  upon  inspection,  to  be  in 
proper  form,  and  has  the  approval  of  the  jud^; 
and  there  was  no  error  in  refusing  to  dismiss 
the  motion  for  new  trial, 
n.  Pabtitiom  (J  9*)— Life  Estates  (§  8»)— 
Vendor  and  Pubchase*  (§  239*)— Judgment 
(I  251*y— Bona  Fide  Pubchasee— Ratifica- 
tion— Scope  of  Recovery — Title  to  Land. 
If  the  owner  of  land  died  intestate,  leaving 
a  widow  and  minor  children  as  his  only  heirs  at 
law,  and  there  was  no  administration,  but  there 
was  an  informal  parol  partition  of  the  property, 
made  by  persons  as  appraisers,  though  not 
siiown  to  nave  been  duly  appointed,  allotting 
and  delivering  some  of  it  to  each  of  the  chil- 
dren and  some  to  the  widow,  and  the  allotment 
so  made  was  accepted,  by  the  widow  and  guard- 
ians duly  api>ointed  for  the  children  taking  pos- 
session of  their  respective  allotments,  and  the 
children,  upon  attaining  majority,  accepted  sep- 
arate parcels  of  the  property  from  their  guard- 
ians, and  receipted  therefor  as  property  coming 
to  tliem  from  their  father's  estate,  and  continued 
in  possession  thereof  in  severalty,  the  partition 
as  made,  though  not  binding  in  the  first  instance, 
would  become  binding  by  ratification. 

(a)  If  in  the  division  an  allotment  was  made 
to  the  widow  greatly  exceeding  in  value  that 
which  she  would  have  received  upon  an  equal 
division,  upon  condition  that  she  should  hold 
the  part  allotted  to  her  only  for  and  during  her 
natural  life,  which  was  to  go  at  her  death  to  the 
children,  if  she  accepted  and  took  and  held  pos- 
session of  the  share  so  set  apart  upon  such  con- 
dition, she  could  not  claim  any  greater  estate 
than  a  life  estate  as  against  the  other  parties  to 
the  partition,  even  though  there  was  no  writing 
evidencing  the  division. 

(b)  If  tnere  was  such  an  allotment,  which  be- 
came binding  by  ratification,  and  afterwards,  un- 


der conveyance  from  the  widow  of  the  land  al- 
lotted to  her,  others  entered  possession,  pre- 
scription would  not  run  in  their  favor  against 
the  children  during  the  life  of  the  widow;  and 
in  a  suit  instituted  by  the  children  against  such 
purchasers  within  less  than  seven  years  after  the 
death  of  the  widow  the  law  of  prescription 
would  not  be  involved. 

(c)  If  the  widow's  grantees  were  purchasers 
for  value,  in  good  faith,  and  without  notice  of 
the  parol  agreement  limiting  her  interest  in  the 
land  to  a  life  estate,  they  would  acquire  a  good 
title  in  fee,  and  not  simply  to  an  estate  in  the 
land  during  her  life.  Aliter,  if  the  purchasers 
were  not  purchasers  for  value,  in  good  faith, 
without  notice. 

(d)  The  petition  beiny  for  a  partition  with  the 
defendants  as  tenants  in  common,  the  plaintiffs, 
if  entitled  to  recover,  could  not  in  any  event  re- 
cover more  than  the  shares  to  which,  in  their 
pleadings,  they  set  up  title  as  heirs. 

[EM.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  §§  26-32;  Dec.  Dig.  f  9;*  Life  Ee- 
tates.  Cent.  Dig.  f§  24-28;  Dec.  Dig.  i  8;» 
Vendor  and  Purchaser,  Cent.  Dig.  §§  583-600; 
Dec.  Dig.  i!  239;*  Judgment,  Cent  Dig.  f  437; 
Dec.  Dig.  i  251,»] 
8.  Advebsi;  Possession  (||  71,  84*)— Fbaud 

AS  Bar. 

If  there  were  no  such  partition  and  limita- 
tion on  the  estate  of  the  widow,  but  the  land  of 
the  decedent  in  dispute  (under  whom  the  plain- 
tiffs claimed)  was  simply  undivided,  and  the 
widow  conveyed  to  others,  who  took  possession, 
prescription  might  ripen  with  possession  having 
the  proper  characteristics  ana  for  the  proper 
time. 

(a)  Fraud  which  will  prevent  prescription  from 
ripening  must  be  actual,  moral  fraud.  Mere 
notice  of  facts  putting  on  inquiry  as  to  a  defect 
in  a  title  will  not  suffice.  Street  v.  Collier,  118 
Ga.  470-480,  45  S.  B.  294. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  St  488-^00;  Dec.  Dig.  {{  71, 
84.*] 

4.  Ebroneous  Charge. 

The  excerpts  from  the  charge  complained 
of,  upon  the  subject  of  notice,  did  not  accurately 
define  what  constituted  notice,  as  set  forth  in 
Civ.  Code  1896,  {  3933. 

5.  Landlord  and  Tenant  ({  63*)— Title  of 
Landlord— Right  of  Tenant  to  Dispdtb. 

Tlie  suit  was  for  partition  and  an  account- 
ing for  rents.  At  the  commencement  of  the  ac- 
tion one  of  the  plaintiffs  waa  in  possession  of  a 
separate  part  of  the  land  as  tenant  for  one  of 
the  defendants.  This  did  not  appear  from  the 
petition,  and  there  was  no  plea  in  abatement 
filed ;  but  the  defendant.  In  his  general  an- 
swer, pleaded  the  fact  as  an  estoppel  as  against 
that  plaintiff,  and  there  was  no  demurrer  to  the 
plea.  Before  the  case  came  on  to  trial,  the 
plaintiff  moved  out  of  possession.  Held,  that  a 
tenant  in  possession  is  not  allowed  to  dispute 
the  title  of  his  landlord,  and  the  plaintiff  above 
referred  to  was  not  entitled  to  recover  as  a 
plaintiff  in  this  action,  brought  while  he  was  in 
possession  as  a  tenant,  against  the  defendant 
who  was  liis  landlord,  any  interest  in  the  land 
rented  from  the  latter ;  and  this  is  true,  although 
the  tenant  removed  from  the  land  thus  rented 
before  the  trial  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  fg  159-162,  166-176;  Dec. 
Dig.  i  63.*] 

&  Evidence  (§  158*)— Administration  of  Es- 
tate. 

The  proper  method  of  proving  that  no  ad- 
ministration was  ever  had  upon  a  particular  es- 
tate is  to  introduce  the  evidence  of  the  ordinary, 
or  another  who  has  examined  the  records  in  the 
court  of  ordinary,  where  letters  of  administra- 
tion should  have  been  granted,  that  no  such  let- 
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ten  are  Bbown  by  the  records.  Compton  t.  Fen- 
der, 132  Ga.  483,  64  S.  E.  475. 

(a)  It  was  error  to  admit  evidence  on  the  part 
of  a  person  who  was  not  thu  custodian  of  the 
records,  and  who  was  not  shown  to  have  made 
any  examination  of  them,  that  there  was  no  ad- 
ministration upon  the  estate. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Cent.  Dig.  |  488;   Dec.  Dig.  |  158.»] 

7.  Pabtttion  (§  9*)— Competency. 

If  an  informal  partition  were  made  by  per- 
sons acting  as  appraisers  without  due  appoint- 
ment, it  was  error  to  allow  one  of  them  to  testi- 
fy: "The  appraisers  intended  to  give  Nancy 
Patterson  [one  of  the  distributees]  a  life  estate 
in  said  lot  of  land  No.  Ill,  and  my  understand- 
ing was  that  after  her  death  It  was  to  revert  to 
Jasper  Patterson's  said  two  children." 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  i  9.*] 

8.  Review  on  Appeai« 

None  of  the  other  grounds  require  a  new 
trial. 

Error  from  Superior  Cioart,  Appling  Ooun- 
ty;  T.  A.  Parker,  Judge. 

Actloii  between  Reamer  Dixon  and  others 
and  Manley  Patterson  and  others.  From  the 
judgment,  Dixon  and  others  bring  error; 
Patterson  and  others  filing  cross-exceptions. 
Reversed. 

W.  W.  Bennett  and  V.  E.  Padgett,,  for 
plaintiff  in  error.  J.  H.  Thomas  and  Parker 
&  Hlglismlth,  for  defendjint  in  error. 

ATSINSON,  J.  Judgment  lerersed.  All 
tbe  Justices  concur. 


035  aa.  148) 

WHEELEB  et  al.  v.  CBAWFOBD. 
(Supreme  Court  of  Georgia.     Sept.  23,  1910.) 

(SyUabm  hv  the  Court.) 

Appeal    ard    Ebbor    (§   627*)— DisicrssAi/— 
Fail.'Dbe  to  TBANEt^rr  Recobd. 

Whenever  it  appean  that  the  clerk  of  the 
trial  court  has  failed  to  transmit  to  the  Su- 
preme Court,  within  the  time  prescril>ed  by  law, 
a  bill  of  exceptions  and  transcript,  and  that 
the  plaintiff  in  error  or  his  attorney  "has  been 
the  cause  of  the  delay,  •  •  •  by  consent, 
direction,  or  procurement  of  any  kind,  the  writ 
of  error  will  be  dismissed.  Civ.  Code  1895,  J| 
5571,  5572;  Wilson  v.  State,  124  Ga.  30,  52 
8.   B.  81. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2744-2749;  Dec.  Dig.  $ 
627.*] 

Error  from  Superior  Court,  Stephens  Coun- 
ty ;  J.  J.  Kimsey,  Judge. 

Action  between  Clarkle  Wheeler  and  others 
and  Mack  Crawford.  From  the  Judgment, 
Wheeler  and  others  bring  error.  Dismissed, 
t 

J.  B.  Jones  and  Fermor  Barrett,  for  plain- 
tiffs in  error.  Jno.  A.  Crawford,  W.  R. 
Little,  and  A.  G.  &  Julian  McCurry,  for  de- 
fendant in  error. 


BECK,  J.    The  bill  of  ex;<«ptions  in  this 
case  was  certified  by  the  trial  Judge  on  Fel>- 


mary  12,  1900,  and  was  filed  In  the  clerk's 
office  on  February  25,  1909,  as  certified  by 
the  clerk  on  that  day.  The  transcript  of 
the  record  was  certified  by  tbe  clerk  of  tbe 
superior  court  on  August  19,  1900,  and  readi- 
ed the  Supreme  Court  two  days  later.  Up- 
on an  order  from  this  court  to. the  clerk 
of  the  superior  court,  directing  him  to  cer- 
tify fully  the  facts  that  caused  the  delay 
In  transmitting  the  record  In  said  case,  that 
officer  certified  that  one  of  the  attorneys  for 
the  plaintiffs  in  error.  J.  B.  Jones,  "obtained 
the  papers  in  the  case  from  this  office,  for 
use  on  the  hearing  of  the  motion  for  new 
trial  before  the  trial  Judge,  and,  after  the 
said  hearing,  failed  to  return  to  this  office  the 
amended  motion  and  the  charge  of  the  court, 
which  the  bill  of  exceptions  called  for,  and 
I  was  unable  to  obtain  them  sooner.  I  call- 
ed for  these  papers  repeatedly,  and  was  al- 
ways Informed  by  Mr.  Fermor  Barrett  and 
Mr.  Claude  Bond,  associate  counsel  In  the 
case  for  Clarkle  Wheeler  et  al.,  that  they 
were  in  the  office  of  Judge  Jones,  that  be 
was  unable  on  account  of  sickness  to  come 
down  to  his  office  and  get  them,  that  they 
both  bad  searched  in  his  office  for  them,  and 
could  not  find  them.  Judge  Jones  also  sent 
me  word  from  his  home  tliat  he  was  si<^ 
and  could  not  come  down  and  find  the  papers 
for  me,  and  for  me  to  hold  tbe  record  back 
until  be  was  able  to  get  out,  as  he  knew 
that  he  had  them  and  could  lay  his  hands  on 
them  when  he  did  get  down.  I  further  cer- 
tify that  all  of  the  record,  except  the  said 
amended  motion  for  new  trial  and  the  charge 
of  the  court,  which  Judge  J.  B.  Jones  had 
and  I  could  not  obtain,  was  duly  transcribed 
and  ready  to  be  sent  up  within  the  statutory 
limit,  and  that  said  amended  motion  and 
the  charge  of  the  court  was  duly  transcribed 
and  the  case  transmitted  to  the  Supreme 
Court  immediately  upon  its  production." 

There  is  no  showing,  by  affidavit  or  other- 
wise, for  the  defendant  in  error  or  his  coun- 
sel, as  to  how  long  the  sickness  of  J.  B. 
Jones,  one  of  the  attorneys  for  tbe  plaintiff 
in  error,  continued,  nor  as  to  the  nature  of 
his  sickness ;  nor  Is  there  any  explanation 
as  to  why  the  amended  motion  for  a  new 
trial  and  the  charge  of  the  court,  which  was 
made  a  part  of  the  record,  should  not  have 
been  delivered  to  the  clerk  when  the  other 
portions  of  the  record  were.  Under  these 
facts,  the  plaintiffs  in  error  or  their  counsel 
were  placed  in  the  attitude  of  causing  the 
delay  in  sending  up  the  bill  of  exceptions 
and  the  copy  of  the  record  by  their  consent 
or  procurement;  and  the  motion  to  dismiss 
the  bill  of  exceptions  must  be  sustained,  un- 
der tbe  rulings  in  the  case  of  Wilson  v. 
State,  124  Ga.  30,  52  S.  E.  81,  and  the  au- 
thorities there  cited. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 
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(135  Ga.  ITS) 

McCORD  et  al.  y.  CITT  OF  JACKSON  et  al. 
(Supreme  Court  of  Georgia.    Sept.  28,  1910.) 

(Svllalui  by  the  Court.) 

1.  Refebence  (5  101*)— Re-Refebbncb— Sui- 
FiciENCT  OF  Motion. 

It  is  proper  to  overrule  a  ground  of  a  mo- 
tion to  recommit  the  report  of  an  auditor,  tliat 
the  report  "is  indefinite,  and  omits  to  find  or 
pass  upon  all  the  issues  and  questions  raised 
o^  the  pleadings,  both  issues  of  fact  and  ques- 
tions of  law,"  for  the  reason  that  such  ground 
does  not  specify  wherein  the  report  is  indefinite, 
or  the  issues  or  questions  raised  by  the  plead- 
ings which  the  auditor  has  omitted  to  find  or 
pass  upon. 

(a)  Nor  is  it  error  to  i«fase  to  sustain  a 
ground  of  the  motion  that  "said  report  is  er- 
roneous by  reason  of  errors  of  calculation,'' 
when  such  ground  does  not  specify  wherein  such 
errors  exist 

(b)  Nor  is  it  error  to  refuse  to  sustain  a 
ground  of  the  motion  that  "said  report  fails  to 
report  the  evidence  as  required  by  law,  by  fil- 
ing a  brief  of  the  oral  and  documentary  evidence 
submitted  by  the  parties,"  when  such  ground 
does  not  state  in  what  manner  the  report  fails 
to  report  the  evidence  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {{  169^180;   Dec.  Dig.  i  101.*J 

2.  MlTNICIFAI.  COBPOBATTONS    (|  170*)— OFPI- 

cebs  —  ihdividuai.  llabilitr  fob  money 
Applied  to  Unauthorized  Purpose— Ac- 
tion— Sufficiency  of  Auxoations. 

Municipal  authorities  are  not  personally 
liable  in  an  action  to  recover  money  lawfully 
collected  by  them  for  one  purpose,  but  applied 
to  some  other  lawful  liability  of  the  municipali- 
ty, unless  some  charter  provision  or  the  general 
law  of  the  state  imposes  a  liability  on  tnem  in 
such  instances,  or  unless  their  action  puts  it 
l>eyond  the  power  of  the  municipality  lawfully 
to  raise,  during  the  current  year,  the  money 
with  which  to  discharge  the  obligations  for 
which  the  funds  thus  misapplied  were  original- 
iy  intended. 

(a)  There  are  no  allegations  in  the  pleadings 
charging  any  specific  diversion  of  funds  to  any 
named  unlawful  purpose.  General  allegations 
to  the  effect  that  funds  were  diverted  to  unau- 
thorized purposes  are  too  indefinite  to  charge 
personal  liability  on  the  officials  because  of  the 
wrongful  misapplication  of  such  funds. 

(b)  Allegations  are  made  tending  to  excuse 
the  petitioners  from  specifying  the  purposes  to 
which  the  alleged  unlawful  expenditures  of  the 
city's  revenues  were  applied,  consisting  of 
charges  that  the  books,  vouchers,  and  accounts 
of  the  officials  in  the  hands  of  the  defendants 
were  so  loosely  kept  that  petitioners  could  not 
specifically  determine  therefrom  the  various 
items  of  collections  and  expenditures.  This  ex- 
cuse cannot  avail  the  complainants,  'for  the 
reason  that  it  appears  that  the  court,  several 
months  prior  to  the  hearing  before  the  auditor, 
authorized  an  accountant  selected  by  the  com- 
plainants to  examine  and  audit  the  books, 
vouchers,  and  accounts  referred  to,  and  ordered 
tliat  the  officials  of  the  city  give  him  access 
thereto  for  this  purpose ;  and  complainants 
thus  had  full  opportunity  to  obtain  and  allege, 
by  way  of  amendment  before  the  auditor  (who 
was  authorized  to  pass  upon  amendments  offer- 
ed at  the  hearing  before  him),  the  amount,  direc- 
tion, and  by  whom  any  of  the  city's  revenues 
were  misapplied. 

(c)  Under  the  pleadings,  the  court  committed 
no  error  in  refusing  to  recommit  the  report  of 
the  auditor  because  of  a  failure  by  him  to  make 
a.  finding  on  the  question  as  to  whether  or  not 


there    had   been    "an    Illegal    diversion   of   the 
funds"  of  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  389,  395 ;  Dec  Dig. 
i  110.*] 

3.  Pleadino  (S  245*)  —  Heabino  Before 
Auditor— AuENDUENT  at  Conclusion  of 
Hearino. 

After  the'  conclusion  of  the  hearing  before 
an  auditor,  the  plaintiffs  were  not  entitled,  as 
matter  of  right,  to' insist  upon  being  afforded  an 
opportunity  to  sustain  an  amendment  which 
introduced  new  and  distinct  issues  of  fact.^ 
First  State  Bank  t.  Avera,  123  Ga.  598  (2),  51 
S.  B.  605.     . 

(a)  Even  if  the  amendment  then  tendered 
was  not  otherwise  objectionable,  it  was  not  a 
matter  of  right  on  the  part  of  the  plaintiffs  to 
have  it  allowed,  and  opportunity  afforded  them 
to  sustain  it  by  evidence,  at  the  time  when  it 
was  offered. 

(b)  If  such  amendment  was  offered  merely 
so  as  to  make  the  pleadings  conform  to  the  evi- 
dence already  admitted  on  the  hearing,  and  not 
for  the  purpose  of  reopening  the  case,  an  ex- 
ception to  Its  disallowance  could  not  be  de- 
termined without  in  substance  setting  forth  or 
pointing  out  the  evidence,  not  covered  by  the 
original  pleadings,  upon  which  the  i>arty  seek- 
ing to  amend  relied  as  justifying  such  amend- 
ment for  the  purpose  indicated. 

[Ed,  Kote. — For  other  cases,  see  Pleading 
Cent.  Dig.  i  663 ;   Dec.  Dig.  t  245.*] 

4.  Refbbence  (i  100*)— Exceptions  to  Audi- 
tor's ,  Report— Sufficiency. 

The  neglect  of  a  party  excepting  to  an 
auditor's  report  on  matters  of  fact,  or  on  mat- 
ters of  law  dependent  for  their  decision  upon 
the  evidence,  to  set  forth,  in  connection  with 
each  exception  of  law  or  fact,  the  evidence 
necessar:^  to  be  considered  in  passing  thereon, 
or  to  point  out  the  same  ^y  appropriate  refer- 
ence, or  to  attach  as  exhibits  to  his  exceptions 
those  portions  of  the  evidence  relied  on  to  sup- 
port the  exceptions,  is  a  sufficient  reason,  in  an 
equity  case,  for  refusing  to  approve  the  excep- 
tions of  fact,  and  for  overruling  the  exceptions 
of  law.  Winkles  v.  Simpson  Grocery  Co.,  132 
Ga.  32,  63  S.  E.  627. 

(a)  Where,  in  excepting  to  an  auditor's  re- 
port on  a  matter  of  fact  dependent  for  its  deci- 
sion on  the  evidence,  the  excepting  pstrty,  in 
pointing  out  such  evidence,  refers  to  the  testi- 
mony of  a  named  witness  appearing  on  speci- 
fied pages  of  the  stenographic  report  of  the 
evidence,  "and  the  books  of  the  treasurer  show- 
ing receipts  and  disbursements,"  without  setting 
forth  the  contents  of  such  books  showing  such 
receipts  and  disbursements,  or  pointing  out  the 
same  by  appropriate  reference,  or  attactting  as 
exhibits  to  nis  exceptions  a  statement  showing 
such  contents,  the  faiUire  to  do  so  affords  a 
sufficient  reason,  in  av  equity  case,  for  a  re- 
fusal by  the  trial  judge  to  approve  the  excep- 
tions, 

(b)  Where  a  similar  exception  made  reference 
to  certain  pa^es  of  the  stenographic  report  as 
showing  testimony  of  named  witnesses,  and  - 
to  testimony  "of  other  witnesses  who  testified 
to  the  values  of  property,"  and  the  testimpny 
of  such  other  witnesses  was  not  set  forth  in 
connection  with  the  exception,  or  attached  as 
an  exhibit  thereto,  or  pointed  out  in  the  brief 
of  evidence  by  appropriate  reference  thereto, 
the  failure  to  do  so  furnished  a  sufficient  reason, 
in  an  equit;  case,  for  refusing  to  sustain  the 
exception. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  it  157-168;    Dec.  Dig.  {  100.*] 

5.  Municipal  Cobpobations  (J  371*)— Cow- 
tracts— 'Vali  DITY . 

Where,  at  the  time  when  the  municipal 
authorities  made  a  contract  for   the  purchase 
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of  materials  for  tlie  erection  of  waterworks 
and  an  electric  light  plant,  which  they  were 
authorized  to  erect,  they  did  not  contract  for  a 
gum  to  be  paid  exceedine  the  available  funds  on 
hand  for  the  payment  thereof  and  the  amount 
of  taxes  levied,  or  that  might  be  lawfully  levied, 
for  the  year  for  that  purpose,  the  contract  was 
not  invalidated  if  subsequently,  without  the 
consent  of  the  ^parties  with  whom  they  contract- 
ed, the  authorities  applied  such  funds  to  other 
purpoees.  instead  of  paying  off  the  amount  thus 
contracted ;  and  under  such  circumstances  the 
parties  so  furnishing  such  materials  under  such 
contract  would  be  entitled  to  a  judgment  against 
the  municipality.  Spalding  County  v.  Cham- 
berlin  &  Co.,  130  Ga.  649  (3),  61  S.  E.  533. 

(a)  The  ruling  made  in  the  above  note  would 
not  be  affected  by  the  question  of  whether  or 
not  there  was  sufficient  evidence  to  support  the 
finding  of  the  auditor  that  "wages  increased 
and  expenses  were  heavier  than  they  [the 
municipal  authorities]  originally  contemplated, 
and  that  in  this  way  said  system  of  waterworks 
and  electric  light  plant  cost  more  than  the 
amount  realized   from  the  sale  of  bonds." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  904;  Dec.  Dig.  i 
871.*] 

6.  MUNICIPAI,    OORPOBATIONS    (8    869*)— POW- 
ER TO  Borrow  Monet. 

Municipal  authorities  have  no  authority  to 
contract  in  behalf  of  the  municipality  for  a 
loan  of  money  (not  to  supply  casual  deficiencies 
of  revenue)  to  be  used  in  defraying  current  ex- 
penses, although  the  general  design  be  to  dis- 
charge the  notes  given  for  such  loan  from  the 
anticipated  revenue  of  the  current  year.  Butts 
County  v.  Jackson  Banking  Co.,  129  Ga.  801 
(2).  60  S.  E.  149,  15  L.  R.  A.  (N.  S.)  567,  121 
Am.  St.  Rep.  244;  Hall  v.  County  of  Greene, 
119  Ga.  253,  46  S.  E.  69. 

(a)  Under  the  ruling  above  made,  it  was  error 
to  overrule  an  exception  to  a  ruling  of  the  audi- 
tor sustaining  a  special  demurrer  to  the  allega- 
tions of  the  petition  setting  up  the  procurement 
of  a  loan  from  the  defendant  bank,  and  averring 
that  the  notes  given  it  by  the  municipal  au- 
thorities were  for  money  borrowed  with  which 
to  pay  current  expenses  of  the  municipality. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {§  1843,  1844;  Dec. 
Dig.  I  869.*] 

7.  Mandamtjs  (J  66*)— Performanck-of  Du- 
ties BY  MoNiciPAL  Officers. 

Municipal  authorities  may  be  compelled  by 
mandamus  to  perform  the  duties  enjoined  upon 
them  by  law,  notwitlistanding  such  duties  may 
be  directory  only. 

(a)  The  auditor  erred  in  finding  that  the 
pleadings  did  not  authorize  a  mandamus  to  com- 
pel the  municipal  auttwrities  to  perform  the 
acts  required  by  the  pulsions  of  the  charter 
relative  to  the  keeping  of  separate  accounts 
of  revenues  collected  by  the  municipality  to  be 
used  for  different  purposes. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  131 ;   Dec.  Dig.  !  66.*] 

8.  McNiciPAi  Corporations  (§  956*)— Levt— 
Validity. 

Whether  the  charter  provision  "that  the 
annual  expenses  of  the  city  of  Jackson  shall 
be  so  restricted  as  not  to  exceed  the  annual 
income  of  the  city"  is  directory  or  mandatory, 
a  tax  levy  within  the  limits  of  the  charter,  made 
to  raise  funds  to  defray  expenses  for  the  cur- 
rent year,  would  not  be  invalidated,  even  if  the 
expenses  of  the  city  for  that  year  exceeded  the 
funds  to  be  raised  by  such  tax  levy. 

(a)  The  auditor  committed  no  error  in  hold- 
ing thftt  the  other  provisions  of  the  charter  of 
the  city  referred  to  in  his  report  were  directory, 
and  not  mandatory ;  nor  in  holding  that  a  fail- 
ure to  comply   therewith  would  not  invalidate 


the  levy  of  tax  by  the  municipality  within  th* 
limits  provided  by  its  charter. 

[Ed.    Note. — Fop  other  cases,   see   Municipal 
Corporations,   Cent   Dig.   {{  2010-2013;    Dec. 
Dig.  i  956.*] 
9.  Review  on  Appeal. 

Except  as  herein  ruled,  the  court  committed 
no  error  in  refusing  to  sustain  the  exceptions 
to  the  auditor's  report 

Error  from  Superior  Court,  JButts  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Mandamus  by  J.  W.  McCord  and  others 
against  the  City  of  Jackson  and  others. 
From  the  Judgment,  McCord  and  others  bring 
error.     Reversed. 

T.  J.  Dempsey,  Olin  J.  Wlmberly,  and  O. 

B.   Morris,   for  plaintUTs  in   error.     W.  BL 

Watklns,  H.  A.  Hall,  J.  B.  Wall,  and  X.  A. 
Wright,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  th« 
Justices  concur. 


(136  Qa.  in> 
FOLKS  et  al.  r.  LEB. 
LEE  T.  FOLKS  et  al. 
(Supreme  Court  of  Georgia.     Sept  29,  1910.) 

(SyUahut  hy  the  Court.) 

1.  B^^InENCE  (§g  102,.  577%*)— Identity  or 
Persons— Record  of  Conviction— Evidencb 
IN  Another  Case. 

The  identity  of  a  named  i>erson  with  a  cer- 
tain other  person,  shown  by  a  transcript  from 
the  record  of  the  penitentiary  to  have  served  & 
sentence  there,  being  a  material  question  in  the 
case^  the  transcript  of  a  record  showing  the  con- 
viction of  the  former  of  the  offense  of  whictk 
the  latter,  according  to  the  record  of  the  peni- 
tentiary, had  l>een  convicted,  was  admissible  as 
a  circumstance  to  be  considered  by  the  jury  ia 
passing  upon  the  question  of  the  identity  of 
the  two  persons.  But  the  evidence  introduced 
on  the  trial  of  the  criminal  case  should  have 
been  excluded,  and  it  was  error  for  the  court  to 
admit  the  same  over  proper  objections. 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent.  Dig.  §§  155,  15C,  2410;  Dec  Dig.  S!  10^ 
577%.*] 

2.  EviDENci  (8  341*)  —  Documentary  Evi- 
dence— Transcript  of  Penitentiary  Rec- 
ord. 

The  court  did  not  err  in  admitting  a  tran- 
script from  the  books  of  the  old  state  peniten- 
tiary, certified  by  the  chairman  of  the  prison 
commission  and  the  clerk  of  said  commission  un- 
der seal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1289-1292;   Dec.  Dig.  §  341.*] 

3.  Evidence  (§  102*)— Identhy  of  Persons-* 
Admissibility  of  Evidence. 

Testimony  of  an  admission  by  a  person  that 
he  had  been  convicted  of  a  certain  crime  was 
competent;  such  conviction  tending  to  throw 
light  upon  the  question  of  the  ideality  of  the 
person,  and  this  question  being  one  for  determi- 
nation by  the  jur:^  passing  upon  the  probative 
value  of  suCh  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  155,  156;    Dec.  Dig.  §  102.*] 

4.  Evidence  (S  102*)— Materiality. 

Immaterial  evidence,  which  does  not  illus- 
trate any  question  in  the  case,  should  be  ex- 
cluded. 

[BM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §5  \m.  150;   Dec.  Dig.  %  102.*] 
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0.  Mabbiaok  a  42*)  —  RixxvA.NCT   OF  Evi- 
dence. 

In  a  emt  by  certain  peisons  claiming  to  be 
the  next  of  kin  of  a  testator,  who,  after  provid- 
ing that  a  person  named  therein  and  declared  in 
the  will  to  be  the  wife  of  the  testator  should 
have  a  life  estate  in  certain  realty,  devised  the 
remainder  interest  in  that  realty  to  his  next  of 
kin,  it  was  not  competent  to  introduce  in  evi- 
dence a  certified  transcript  from '  the  record  of 
the  court  of  ordinary  of  proceedings  by  the  per- 
■on  named  in  the  will  as  his  wife  to  have  set 
apart  to  her  a  year's  support  out  of  the  estate 
of  the  testator,  and  of  the  judgment  allowing 
and  setting  apart  a  year's  support  in  favor  of 
the  applicant,  to  illustrate  the  question  whether 
or  not  the  applicant  was  actually  the  wife  of 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  f{  70,  78;   Dec  Dig.  {  42.*] 

flL  IteFUSED  Reqitests  Covered  by  Chabge. 

The  requests  to  charge,  which  were  refused, 
so  far  as  they  were  pertinent  and  legal,  were 
covered  by  the  general  charge. 
7.  Review  on  Appeal. 

No  material  error,  except  as  dealt  with 
above,  is  made  to  appear  in  the  main  Mil  of  ex- 
ceptions, or  in  the  cross-bill. 

E<rror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  L.  J.  IiV>Iks  and  others  against 
W.  G. '.  t«&  Judgment  for  defendant,  and 
plaintiffs  bring  error;  defendant  filing  cross- 
exceptions.  Reversed  on  main  bill  of  ezc^ 
tlons,  and  affirmed  on  cross-bilL 

N.  EL  &  W.  A.  Harris  and  O.  G.  Hancock, 
for  plaintiffs  In  error.  Tbos.  B.  West  and 
L.  D.  Moore,  for  defendant  In  error. 

BECK,  J.  D.  J.  Folks  and  others,  herein- 
after referred  to  as  plaintiffs,  brought  an  ac- 
tion against  W.  G.  Leo  to  recover  certain 
lands  described  In  the  petition.  Both  the 
plaintiffs  and  the  defendant  claimed  title  un- 
der the  will  of  EJdward  Johnson.  By  the 
terms  of  the  will,  after  leaving  a  life  estate 
to  Jane  L.  Johnson,  declared  in  the  will  to 
be  the  wife  of  the  testator,  the  remainder 
was  left  to  the  next  of  kin  of  the  testator. 
The  plaintiffs  claim  to  be  the  next  of  kin, 
being  the  nephews  and  nieces  of  the  testator 
— ^the  children  of  his  brother  and  of  his  sis- 
ter. The  defendant  claimed  title  through 
successive  grants  from  Katherlne  Arnold, 
who,  as  he  contended,  was  a  legitimate 
daughter  of  the  testator '  and  Polly  Howell 
Smith.  The  defendant  contended,  also,  that 
aibout  the  year  1835,  and  previously  thereto, 
Edward  Johnson  was  known  and  went  by 
the'  name  of  James  Smith,  and  that  he  is 
the  same  person  who,  In  the  year  1835,  was 
indicted  In  Bibb  superior  court  for  cheating 
and  swindling,  under  the  name  of  Edward 
Johnson,  alias  James  Smith,  and  after  con- 
viction was  sentenced  to  serve  a  term  of  five 
years  In  the  penitentiary.  Whether  Polly 
Howell  was  the  wife  of  Etiward  Johnson, 
alias  James  Smith,  Is  one  of  the  Issues  in 
the  case,  and  she  Is  referred  to  hereafter  as 
Polly  Howell.  The  plaintiffs  Insisted  that 
Edward  Johnson,  called  also  Black  Johnson, 


lived  with  Jane  Johnson  In  Macon,  6a.,  as 
his  wife,  that  .he  lived  with  no  other  person 
as  his  wife,  that  he  claimed  and  acknowl- 
edged her  as  his  wife,  and  that  this  contin- 
ued for  a  long  period  of  years  under  such  cir- 
cumstances as  to  show,  In  the  absence  of 
any  direct  proof  that  there  was  a  ceremonial 
marriage,  that  she  was  bis  wife.  The  Jury 
returned  a  verdict  In  favor  of  the  defendant. 
The  plaintiffs  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  excepted. 

1.  The  court  admitted  la  evidence  what 
purported  to  be  a  transcript  from  the  min- 
utes of  Bibb  superior  court  in  the  case  of 
State  y.  Edward  Johnson,  alias  James  Smith, 
containing  the  evidence  for  the  state  intro- 
duced on  the  trial  of  that  case  and  the  judg- 
ment of  the  court  imposing  sentence  after 
conviction.  Objection  to  the  admission  of 
this  testimony,  and  particularly  to  that  por- 
tion of  it  which  embraces  the  evidence  for 
the  state,  was  urged  on  the  groimd  that  it 
was  Illegal,  being  res  Inter  alios  acta,  and 
that  the  so-called  evidence  for  the  state  was 
merely  hearsay  relatively  to  the  case  at  bar. 
The  objection  to  the  admission  of  the  evi- 
dence Introduced  on  the  trial  of  the  criminal 
case  was  well  taken,  and  the  court  erred  in 
not  sustaining  the  same.  But  the  remainder 
of  the  record  should  have  been  admitted,  to 
be-  considered  by  the  jury  in  .passing  upon 
the  question  of  the  identl^  of  Edward  John- 
son, or  Black  Johnson,  the  testator  In  the 
will  above  referred  to,  with  Edward  Johnson, 
alias  James  Smith,  the  defendant  In  the 
criminal  case;  there  being  certain  evidence 
In  the  record  tending  to  show  that  Edward 
Johnson,  or  Black  Johnson,  had  admitted 
that  he  had  once  In  his  life  been  convicted  of 
the  offense  of  horse-steallog  and  had  served 
in  the  penltentiarjr,  but  that  he  did  not  steal 
the  horse,  but  had  won  It  in  a  game  of  cards, 
although,  as  appears  from  the  testimony,  the 
admission  referred  to  a  conviction  which  had 
been  had  in  another  county. 

2.  The  court  did  not  err  In  admitting  a 
transcript  from  the  bot^s  of  the  old  state 
penitentiary,  certified  by  the  chairman  of 
the  prison  commission  and  the  clerk  of  said 
commission  under  seal.    Acts  1897,  p.  78. 

3.  Evidence  that  Edward  Johnson,  the  tes- 
tator, had  been  heard  to  say  "that  he  bad 
been  convicted  of  horsestealing  In  Cherokee 
county,  but  that  he  did  not  steal  the  horse, 
but  had  won  it  at  a  game  of  cards,  and 
was  afterwards  pardoned  out  of  the  peniten- 
tiary by  the  Governor,"  was  admissible  for 
the  consideration  of  the  Jury  In  passing  upon 
the  question  of  the  identity  of  Edward  John- 
son, alias  James  Smith,  the  person  who  was 
convicted  under  the  indictment  referred  to 
above. 

4.  Evidence  as  to  the  general  character  of 
Edward  Johnson,  and  as  to  whether  or  not 
he  was  In  the  habit  of  playing  cards  and  was 
a  professional  gambler,  could  not  illustrate 
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the  qnestlon  of  the  identity  of  Edward  John- 
son with  the  defendant  in  the  indictment 
hereinbefore  referred  to,  and  such  evidence 
should  have  been  ruled  out. 

5.  The  plaintiffs  offered  In  evidence  a  prop- 
erly certified  copy  of  the  .proceedings  in  the 
matter  of  the  application  of  Mrs.  James  L. 
Johnson  to  be  allowed  a  12  months'  support 
out  of  the  estate  of  Edward  Johnson.  This 
was  offered,  as  appears  from  the  recitals  in 
the  motion  for  a  new  trial,  "to  show  the 
Judgment  of  the  ordinary,  after  notice  to  the 
world,  that  the  record  and  judgment  put  the 
world  on  notice  that  the  applicant  was  the 
widow  of  Black  (Edward)  Johnson.  This 
was  offered  on  the  Issue  as  to  whether  Jane 
Ia  Johnson  was  In  fact  the  widow  at  Black 
Johnson."  The  court  excluded  this  evidence 
upon  objections  duly  made,  and  this  ruling  is 
assigned  as  error.  We  think  the  court  prop- 
erly held  that  the  evidence  was  inadmissible ; 
the  rejection  being  on  the  ground  that  it  was 
res  inter  alios  acta,  and  that  it  was  irrele- 
vant as  to  any  issue  in  this  case. 

The  ruling  here  made  is  applicable  to  the 
assignments  of  error  contained  In  the  cross- 
bill of  exceptions  to  the  ruling  of  the  conrt 
below  in  excluding  certain  testimony  taken 
by  Interrogatories  In  the  matter  of  the  appli- 
cation of  Polly  Howell  for  the  allowance  of 
12  months'  support  out  of  the  estate  of  EH- 
ward  Johnson,  alias  James  Smith. 

6.  The  requests  to  charge,  which  were  re- 
fused, 80  far  as  they  were  pertinent  and  le- 
gal, were  covered  by  the  general  charge.  No 
material  error,  except  in  the  Instance  dealt 
with  above,  is  made  to  appear  in  the  main 
blU  of  exceptions,  or  in  the  cross-bill. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  afDrmed  on  the  cross-bill.  All 
the  Justices  concur. 


(8  Oa.  App.  3«) 

BUSH  V.  BUTLER,  STEVENS  tc  CO. 

(No.  2,593.) 

(Court  of  Appeals  of  GeotKla.    Oct.  14,  1910.) 

(St/llalua  by  the  Court.) 

JuDGiiKNT  (J  106*)— Default  Judgment— En- 
tot. 

Where  the  statute  allows  the  defendant  In 
an  action  at  law  to  appear  and  answer  on  or  be- 
fore the  first  day  of  the  term  to  which  the  pro- 
cess is  returnable,  he  cannot  be  treated  as  in  de- 
fault before  the  expiration  of  tliat  day;  and 
where,  in  compliance  with  the  statute,  the  de- 
fendant does  on  that  day  appear  and  file  a  de- 
fense with  the  clerk  of  the  court,  a  default  en- 
try in  the  case  is  premature. 

[Ed.  Note. — For  other  cases,  see  Jud!;ment. 
Cent.  Dig.  U  160,  162,  180-107;  Dec  Dig.  { 
100.*] 

Error  from  City  Conrt  of  Miller  County;  N. 
ti.  Stapleton,  Judge. 

Action  by  Butler,  Stevens  &  Co.  against  J. 
S.  Bush.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 


R.  W.  Grow,  for  plaintiff  in  error.  W.  I. 
Geer  and  Travis  &  Travis,  for  defendants  in 
error. 

HITJJ,  C.  3.  Butler,  Stevens  &  Co.  brought 
suit  on  an  open  account  against  J.  S.  Bush, 
returnable  to  the  September  term,  1909,  of  the 
city  court  of  Miller  county.  Process  was 
served  upon  the  defendant,  directing  him  to 
be  and  appear  at  the  September  term  of  the 
court,  which  convened  on  the  13th  day  of 
September,  1909.  On  the  first  da^  of  the  ap- 
pearance term  the  presiding  judge  called  the 
appearance  docket  and  entered  the  case  as 
In  default  On  the  first  day  of  tlie  appear- 
ance term  the  defendant  duly  filed  an  answer 
with  the  clerk  of  the  court,  which  answer 
was  marked  "Filed"  by  the  clerk.  The  Sep- 
tember term  of  the  conrt  lasted  for  four  days, 
and  no  action  was  taken  to  have  the  default 
entry  opened.  At  the  trial  term  the  defend- 
ant orally  and  In  writing  moved  the  court  to 
open  up  the  default  entry,  alleging  in  his  mo- 
tion that  he  had  duly  filed  his  plea  on  the 
first  day  of  the  appearance  term,  which  was 
a  strict  compliance  with  the  letter  and  spirit 
of  the  law,  and  that  the  default  judgnlent  en- 
tered by  the  presiding  judge  on  that  day  was 
erroneous,  because  that  day  had  not  been  pre- 
viously fixed  by  the  judge  of  said  court  for 
the  call  of  the  appearance  docket  nor  was 
that  day  the  last  day  of  the  appearance  term. 
The  court  overruled  the  motion  and  refused 
to  open  the  default  Error  is  assigned  on 
this  judgment. 

The  act  creating  the  city  court  of  Miller 
county  provides  that,  in  all  matters  pertain- 
ing to  service  and  pleading  and  practice  and 
other  legal  procedure,  the  law  governing  in 
the  superior  court  shall  be  applicable  to  said 
city  court.  Acts  1908,  p.  184,  {  11.  Under 
the  law  the  defendant  was  entitled  to  file  his 
answer  or  plea  to  the  suit  on  or  before  the 
first  day  of  the  appearance  term;  and  the 
process  served  upon  him  notified  him  to  ap- 
pear and  answer  or  plead  to  the  merits  of 
the  case  on  or  before  the  first  day  of  the  ap- 
pearance term,  which  was  the  13th  day  of 
September,  1909.  It  Is  conceded  that  on  that 
day  the  defendant  did  appear  and  did  file  a 
defense  with  the  cterk  of  the  court  In  other 
words,  a  defense  was  duly  filed,  in  term's  of 
the  law,  with  the  clerk,  and  at  the  place  ap- 
pointed, and  within  the  time  prescribed.  The 
law  recognizes  no  fraction  of  a  day,  except 
for  the  purpose  of  preventing  injustice.  Pee- 
bles V.  Charleston  &  Western  Carolina  Ry. 
Co.,  7  Ga.  App.  279,  66  S.  El  953.  Therefore 
the  defendant  had  until  the  end  of  the  first 
day  of  the  appearance  term  in  which  to  file  his 
defense  or  plea  to  the  suit,  and  the  case  was 
not  in  default  until  the  expiration  of  that 
day.  Camp  v.  Wallace,  01  Ga.  497  (1).  It 
therefore  follows  that  the  entry  of  default 
by  the  judge  was  premature.  Especially  Is 
this  true  where  It  does  not  appear  that  the 
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Judge  had  designated  the  first  day  of  the  ap^ 
pen  ranee  term  to  call  the  appearance  docket. 
Indeed,  the  practice  of  designating  the  first 
day  of  the  appearance  term  for  the  call  of 
the  appearance  docket  would  be  a  hardship 
on  parties,  and  would  be  Inconsistent  with 
the  statute,  which  allows  defenses  to  be  filed 
on  or  before  the  first  day  of  the  appearance 
term. 

It  Is  insisted  by  the  learned  counsel  for  the 
defendant  in  error  that  the  mere  filing  of  the 
plea  or  answer  on  the  first  day  of  the  ai)pear- 
ance  term  did  not  of  itself  operate  to  set 
aside  the  entry  of  default:  that  the  attention 
of  the  court  should  tiave  been  called  thereto, 
and  a  motion  made  during  the  term  to  open 
the  default ;  and  he  relies  upon  the  case  of 
Camp  ▼.  Phillips,  88  Oa.  415,  14  S.  E.  580. 
That  case  is  not  in  point,  for  there  the  suit 
was  not  answered  at  the  first  term,  and  was 
marked  "In  default,"  and  the  pl«a  was  not 
filed  until  the  trial  term.  The  Supreme  Court 
said:  "It  was  his  duty  under  the  law  to  file 
It  at  the  first  term;  and  not  having  done  this, 
nor  answered,  he  was  in  default,  and  had  no 
right  at  the  next  or  trial  term  to  file  any 
plea,  without  first  moving  the  court  to  open 
the  default"  In  the  present  case  the  defend- 
ant did  file  his  answer  on  the  first  day  of 
the  appearance  term,  and  the  case  was  not 
In  default,  and  while  the  better  practice 
would  have  been  to  call  the  attention  of  the 
court  to  the  fact  that  the  default  had  been 
prematurely  entered,  yet  a  failure  by  the  de- 
fendant to  do  this  did  not  deprive  him  of  the 
right  to  insist  upon  the  plea  and  answer 
which  he  had  filed  in  terms  of  the  statute. 
In  other  words,  he  was  not  called  upon  to 
move  the  court  to  open  the  default,  when 
that  default  bad  been  prematurely  and  im- 
providently  entered  by  the  court  Even  if 
wliat  we  have  said  did  not  fully  decide  the 
case  and  make  a  reversal  necessary,  we  think 
that  the  Judge,  at  the  trial  term,  when  the 
motion  to  open  the  default  was  made,  should 
have  granted  the  motion. 

It  is  stated  by  the  Judge,  in  a  marginal 
note  to  the  assignment  of  error  in  the  bill  of 
exceptions,  that  "the  defendant  did  not  of- 
fer to  plead  instanter,  nor  to  show  any  provi- 
dential hindrance  or  excusable  negligence 
why  be  did  not  file  plea  before  entry  of  de- 
fault" But  the  defendant  had  already  filed 
his  plea  at  the  appearance  term,  on  the  first 
day  of  the  appearance  term,  in  terms  of  the 
statute,  and  therefore  there  was  no  negligence 
for  which  he  needed  to  be  excused.  When  it 
appeared  to  the  court  that  the  case  had  been 
duly  answered  under  oath  by  the  defendant, 
by  lodging  with  the  clerk  of  the  court  an  an- 
swer in  due  form  of  law,  setting  forth  a  valid 
defense,  and  that  this  answer  bad  been  filed 
by  the  clerk  during  the  first  day  of  the  ap- 
pearance term,  it  was  an  abuse  of  discretion 
for  the  court  to  refuse  to  open  up'  the  default, 
not  for  the  purpose  of  permitting  a  plea  or 
answer  to  Im  made,  but  for  the  purpose  of 


permitting  the  defendant  to  make  the  defense 
which  he  had  filed  in  terms  of  the  statute, 
and  which  he  was  entitled  to  have  deter- 
mined by  the  court 
Judgment  reversed. 


(g  Ga.  App.  US) 
BRANCH  V.  BATTLE.     (No.  2,574.) 
(Court  of  Appeals  of  Geoigia.    Oct  14,  IdlO.) 

(SvUahu*  by  the  Court.) 

Rbvxew  ow  Afpeai.. 

The  evidence  demanded  the  verdict  as 
directed  by  the  court,  and  any  error  of  law  was 
immaterial. 

Error  from  City  Court  of  Tifton;  E.  Eve^ 
Judge. 

Action  between  W.  W.  Branch  and  J.  J. 
Battle.  From  the  Judgment,  Battle  brings 
error.    Affirmed. 

J.  S.  Ridgdill  and  I*  P.  Skeen,  for  plain- 
tiff in  error.  Fulwood  &  Murray  and  J.  J. 
Murray,  for  defendant  in  error. 

HILIi,  0.  J.    Judgment  affirmed. 


Q  Oa.  App.  S88) 
WBLBORN  T.  STATE.    (No.  2,867.) 
((Tourt  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(SvHahut  ly  the  Court.) 
Rbvicw  on  Appxai,. 

The  excerpt  from  the  charge  objected  to, 
when  considered  in  connection  with  the  con- 
text immediately  preceding  and  following  the 
excerpt,  is  entirely  without  error.  The  evidence 
fnlly  supports  the  verdict,  and  no  error  what- 
ever appears. 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Floyd  Welbom  wa^  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

W.  L.  Hodges  and  A.  S.  Skelton,  for  plain- 
tiff in  error.  Thomas  J.  Brown,  SoL  Gea„ 
for  the  State. 

HILXi,  C.  J.    Judgment  affirmed; 


;  (8  Oa.  App.  173) 

HOLLIMAN  T.   STATE.     (No.  2.820.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 
(Syllaiut  ly  the  Court.) 

StTFFICrBNCT  OF  EVIDENCE. 

Tlie  evidence  amply  supports  the  verdict 

ESror  from  City  Court  of  Tifton ;  R.  Eve, 
Judge. 

Arthur  Holllman  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  B.  Murrow,  for  plaintiff  in  error.  W. 
J.  Wallace,  Sol.,  for  the  State. 

FOWELI4  J.    Judgment  affirmed. 
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'  tf  Qa.  App.  S37) 

POLLARD  T.  SOUTHERN  RY.  CO. 

(No.  2,500.) 

(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Byllahvt  hv  the  Court.) 

1.  Master  and  Sebvawt  (§  230»)— Injubt  to 
Servant. 

The  allegations  of  the  petition  bring  this 
case  squarely  within  the  decisions  of  this  court 
in  Whitfield  v.  L.  &  N.  R.  Co.,  7  Ga.  App. 
•  271  (2).  CO  B.  E.  973,  and  Avers  r.  Ia  &  N.  R. 
Co.,  5  Ga.  App.  454,  63  S.  E.  530,  and  are  di- 
rectly coverea  by  the  decisions  of  the  Supreme 
Court  in  Worlds  v.  Georgia  B,  Co.,  99  Ga.-283, 
25  8.  E.  646,  and  Freeman  v.  Savannah  Elec- 
tric Co..  130  Ga.  449,  60  S.  R  1042. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  687-700;  Dec.  Dig.  i 
230.*] 

2.  PsTinoiT  Pboperlt  Dismissed. 

The  petition  was  properly  dismissed  on 
demurrer,  as  no  cause  of  action  was  shown  by 
its  allegations. 

Error  from  City  CJourt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Jake  PoUard  against  the  South- 
ern Railway  Company.  Judgment  of  dis- 
missal, and  plaintiff  brings  error.    Affirmed. 

The  action  was  for  damages  on  account  of 
^personal  Injuries.  Tbe  material  allegations 
of  the  petition,  briefly  stated,  are  as  follows: 
Plaintiff  was  a  laborer  employed  by  the  de- 
fendant railway  company,  and  most  of  his 
work  consisted  in  repacking  and  oiling  cel- 
lars of  the  engines  and  trucks  of  the  tenders 
of  the  defendant.  He  was  not  employed  to 
remove  cellars  from  engines  or  to  put  them 
In.  This  work  was  usually  performed  by  a 
machinist  and  his  helper,  and  required  skill 
and  experience.  He  was  ordered  by  his  fore- 
man to  remove  a  cellar  from  an  engine  and 
place  it  In  another  engine,  and  to  do  the  work 
quickly;  the  foreman  threatening  to  dis- 
charge him  if  he  did  not  do  the  work  as  he 
was  told.  There  wa«  not  sufficient  light 
for  plaintiff  to  do  the  work,  and  he  was  fur- 
nished with  a  little  torch ;  but  he  could  not 
hold  it  and  do  the  work  at  the  same  time. 
The  foreman  furnished  another  man  to  assist 
him  at  his  request,  but  took  this  man  away 
before  the  cellar  was  taken  out  of  the  engine, 
and  ordered  plaintiff  to  continue  the  work  by 
himself.  The  foreman  had  authority  to  em- 
ploy and  discharge  hands,  and  was  defend- 
ant's chief  agent  and  alter  ego. 

In  order  to  get  the  cellar  out.  It  was  nec- 
essary to  use  considerable  force  by  pressure 
or  prizing,  which  required  the  combined  ef-' 
forts  of  two  men.  Plaintiff,  being  told  to 
proceed  alone,  attempted  to  prize  It  out  of 
its  bed  by  using  a  small  'Jimmy'  bar  with 
which  defendant  had  furnished  him;  but 
with  this  he  could  move  the  cellar  only  about 
two  Inches,  as  the  bar  was  not  large  enough, 
and  plaintiff  could  not  bring  to  bear  suffi- 
cient force.  He  therefore  got  a  larger  bar, 
which  was  the  only  one  available,  with  which 
to  attempt  to  finish  the  Job.    He  had  to  get 


this  bar  for  himself,  and  not  being  furnished 
by  defendant  with  a  proper  tool  for  the 
purpose,  and  being  ordered  by  defendant  to 
act  quickly,  and  being  Ignorant  and  inexperi- 
enced in  ijtat  kind  of  work,  he  took  up  a  bar 
that  appeared  to  him  to  be  large  enough  for 
the  purpose  and  hurried  back  to  the  work. 
Tlie  bar  was  about  two  inches  in  diameter 
and  very  heavy,  being  of  steel.  It  was  some- 
what bent,  and  one  of  the  toes  was  broken 
off;  it  being  what  is  known  as  a  'crowfoot 
bar.'  Plaintiff,  in  the  haste  which  had  been 
Imposed  upon  him  by  defendant,  having  no 
opportunity  to  Inspect  the  bar  or  to  get  a 
better  one,  and  not  having  sufficient  experl* 
ence  to  know  what  was  needed,  thought  he 
could  do  the  work  with  this  bar.  He  found 
that  the  heel  of  the  bar  was  not  large  enough 
to  get  proper  leverage  against  the  cellar  be- 
tween it  and  the  hub  of  the  wheel  against 
which  he  ^was  attempting  to  prize.  So  he 
took  an  iron  or  steel  tap,  with  which  to  make 
a  heel  for  the  bar  and  help  fill  the  space  be- 
tween the  cellar  and  the  hub  of  the  wheel. 
In  order  to  get  at  the  cellar  with  the  bar,  he 
had  to  stoop  down  low  and  readi  up  a  little 
way  with  the  bar.  When  he  thus  attempted 
to  prize  against  the  cellar,  the  heel  of  the 
bar  slipped,  the  tap  dropped  out  of  place; 
and  the  bar  flew  against  him  with  great 
force,  striking  him  In  the  stomach,  and  he 
lost  his  balance  and  fell  over  backwards, 
with  the  bar  on  top  of  him,  causing  severe 
injuries  more  particularly  described  here- 
after. 

A.  H.  Davis,  for  plaintiff  In  error.  Mo- 
Daniel,  Alston  &  Black  and  Edgar  A.  Neely* 
for  defendant  in  error. 

HILL,  C,  J.    Judgment  affirmed. 

(8  Oa.  App.  379) 
PLUMMER  T.    STATE.     (No.   2,829.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Svllaiiu  hv  the  Court.) 
Intoxicating    Liquors    (J    169*)  —  Iixeoai. 
Salb>— Defense— Evidence. 

The  case  is  controlled  by  Sessions  ▼.  States 
6  Ga.  App.  336  (3).  64  S.  B.  1101. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  18T,  188;  Dec.  Dig.  | 
109.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Henry  Plummo*  was  convicted  of  violating 
the  prohibitory  law,  and  brings  error.  Af- 
firmed. 

Hal  B.  Wlmberly,  for  plaintiff  in  error. 
W.  C.  Davis,  Sol.,  for  the  State. 

POWELL,  J.  It  seems  to  be  difficult  for 
the  courts  to  teach  Plummer  that  the  way 
of  the  transgressor  is  hard.  This  Is  the  third 
time  he  has  been  convicted,  and  has  appeal- 
ed to  this  court;   and  each  time  It  ha«  been 
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"something  concerning  a  little  liquor."  His 
nnto^acd  skepticism  as  to  the  efficiency  of 
the  prohibition  law  has  been  costly  to  him; 
for  each  of  the  prerloas  convictions  against 
him  has  been  sustained,  and  so  now  is  the 
one  at  bar. 

The  middleman  in  an  illegal  sale  of  Intoxi- 
cating liqnor,  to  be  free  from  criminal  re- 
sponsibility, must  act  solely  as  agent  for  the 
buyer.  If  be  delivers  the  liquor,  and  re- 
ceives the  money  from  the  purchaser,  he  is 
prima  facie  a  violator  of  the  law;  and.  If 
he  would  escape  criminal  responsibility,  he 
must  satisfy  the  Jury  that  he  did  not  induce 
the  transaction,  that  he  had  no  profit  in  It, 
that  he  was  not  an  agent  of  the  seller,  and 
that  he  acted  solely  as  agent  for  the  pur- 
chaser. 

Judgment  affirmed. 

(8  Oa.  App.  382) 

WRIGHT  Y.  STATU    (No.  2,856.) 
(Coart  of  Appeals  of  Georgia.    Oct  14,  1910.) 

rfi'vRa&iu  by  the  Court.) 

KSVIEW  ON  Appkai.. 

The  exceptions  as  to  alleged  errors  of  law 
are  wholly  withont  merit,  and  the  verdict  is  -sup- 
ported by  the  evidence. 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Will  Wright  was  convicted  of  crime,  and 
be  brings  error.    Affirmed. 

Middlebrook,  Rogers  &  Knox,  for  plaintiff 
In  error.    R.  W.  Mllner,  Sol.,  for  the  State. 

HlliU  O.  J.    Judgment  affirmed. 


(t  Ga.  App.  ITS) 

LAWRENCE  v.  STATE.     (No.  2,803.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(Byttabut  by  the  Court.) 

CBDnitAi,  Law  ({  1092*)— AFPSALr— Dibmissai, 
— Delay  in  Filing  Bill  of  Exceptons. 
The  bill  of  exceptions  was  certified  by  the 
judge  on  June  17tb.  It  was  not  filed  in  the  of- 
fice of  the  clerk  of  the  trial  court  until  July 
4tb.  The  writ  of  error  must  be  dismissed,  be- 
cause it  was  not  filed  within  15  daya  from  its 
certification,  in  compliance  with  section  5554  of 
the  Civil  Code  of  1895.  Jones  v.  State.  7  Ga. 
App.  694,  67  S.  E.  835;  Johnson  v.  State,  5 
Ga.  App.  490,  63  S.  El  533;  Cook  v.  State, 
120  Ga.  137,  47  S.  E.  562. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2846 ;   Dec.  Dig.  {  1002.*] 

Error  from  Superior  Court  Elbert  Coun- 
ty; D.  W.  Meadow,  Judge. 

Henry  Lawrence  was  convicted  of  crime, 
and  brings  error.     Dismissed. 

P.  P.  Proffltt  for  plaintiff  in  error.  Thom- 
as J.  Brown,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Writ  of  error  dismissed. 


(g  Ga.  App.  371) 
COLLIER  V.  STATE.    (No.  2,768.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(Syttaiut  by  the  Court.) 

1.  Criminal  Law  ($  913*)— Fobueb  Jeopabdt 
—New  Tkial. 

The  judgment  overruling  a  plea  of  former 
Jeopardy  should  be  excepted  to  in  the  final  bill 
of  exceptions,  or  in  exceptions  pendente  lite, 
properly  allowed  and  filed.  Such  judgment  does 
not  constitute  a  ground  for  a  new  trial,  and 
should  not  be  incorporated  in  the  motion  for  • 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2138;  Dec  Dig.  f  913.»] 

2.  CamiRAL  Law  (J  200*)- Fobmicb  Jeopabdt 
—Distinct  OFFBajsEs. 

A  former  conviction  for  being  drunk  -  and 
disorderly  on  a  public  highway  would  not  be 
good  in  bar  of  a  prosecution  for  firing  off  a 
pistol  on  a  public  highway  on  the  Sabbath  day. 
This  is  true,  although  the  defendant  may  have 
I>een  convicted  of  being  drunk  an'd  disorderly 
on  the  highway  when  he  fired  off  the  pistoL 
The  ofCenses  are  separate  and  distinct  The  ev- 
idence necessary  to  convict  of  the  first  offense 
would  not  be  sufficient  to  convict  of  the  second. 
Blair  v.  SUte,  81  Pa.  629,  7  S.  E.  855. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  it  380-400 ;   Dec.  Dig.  g  200.*J 

3.  VEBDICT— EVIDENCB— SUFFICIKNCT. 

The  evidence  supports  the  verdict,  and  no 
error  appears. 

Error  from  City  Court  of  Danielsville;  B. 
T.  Moseley,  Judge. 

John  Collier  was  convicted  of  firing  a 
pistol  on  the  public  highway,  and  brings  er- 
ror.    Affirmed. 

Clarence  E.  Adams,  for  plalntift  In  error. 
Thomas  J.  Brown,  Sol.  Gen.,  for  the  State, 

BILL,  <X  3.    Judgment  affirmed. 


(8  Ga.  App.  371> 
CHRISTIAN  V.  STATE.     (No.  2,791.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 
(Syllabus  by  the  Court.) 

1.  Falsk  Pbetenses  (I  13*)- Pbocubinq  In-  ■ 

DOBSEMENT  OF  NOTE. 

In  order  to  sustain  a  conviction  under  sec- 
tion 667  of  the  Penal  Code  of  1895,  it  must 
appear  (besides  the  other  eleiAents  mentioned  in 
the  statute)  that  the  defendant  made  a  repre- 
sentation of  bis  solvency  and  that  he  was  at  the 
time  insolvent. 

[Ed.  Note.— For  other  cases,  see  False   Pre- 
tenses, Cent  Dig.  {  17;  Dec.  Dig.  i  13.*] 

2.  False  Pbetenses  ({  7*)— "Repbesentation 
OF  Solvency." 

"A  'representation  of  solvency'  is  a  decla- 
ration that  [the  defendant]  has  property  suffi- 
cient to  pay  all  of  his  debts  and  the  one  about 
to  be  incurred."  Hathcock  v.  State,  88  Ga.  91, 
96,  13  S.  E.  969,  961. 

lEA.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent  Dig.  f  11 ;   Dec.  Dig.  {  7.*] 

3.  False  Pbetenses  ($  49*)— Sufficiency  or 
Evidence. 

Proof  that  the  defendant  owed  more  than 
he  said  he  owed  might  establish  the  element  of 
false  representation  as  to  bis  solvency,  but 
would   not  establish  the  element  of  his  insol- 
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rency,   in    the   absence   of   testimony   showing 
bow  mucb  or  bow  little  property  he  owned. 

[EJd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  I  4d.*] 

Error  from  City  Court  of  DanielsylUe; 
B.  T.   Moseley,   Judge. 

J.  W.  Cbrlstlan  was  convicted  of  a  viola- 
tion of  Pen.  Code  1895,  I  667,  and  brings 
error.     Reversed. 

Clarence  E.  Adams,  for  plaintiff  in'  error. 
Thomas  J.  Brown,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  Tlie  defendant  was  Indicted 
for  violating  section  667  of  the  Penal' Code 
of  1695,  which  reads  as  follows:  "If  any 
person,  by  false  representation  of  bis  sol- 
vency, shall  induce  another  to  become  Ills 
bail,  Indorser  or  security,  upon  any  instru- 
ment for  the  payment  of'  money,  or  perform- 
ance of  any  i>er8onal  duty,  knowing  at  the 
time  that  be  is  insolvent,  and  such  bail,  in- 
dorser or  security  shall  suffer  loss  or  dam- 
age in  consequence  of  such  undertaking  and 
liability  on  his  part,  be  sliall  be  guilty  of  a 
misdemeanor."  It  was  alleged  that  he  rep- 
resented to  a  Mr.  Moore  that  he  was  sol- 
vent and  owed  no  debts  other  than  a  note  of 
$46,  which  he  was  then  making  and  which 
he  procured  Mr.  Moore  to  Indorse.  It  turn- 
ed out  that  he  owed  also  certain  other  notes, 
making  a  total  indebtedness  of  $137.  There 
was  no  proof  that  he  did  not,  at  the  time 
he  secured  Mr.  Moore's  Indorsement,  have 
Bufllcient  property  to  pay  all  his  debts.  In- 
deed, there  was  evidence  that  he  was  in 
possession  of  sufficient  property  to  more  than 
pay  them  all.  Proof  that  he  was  in  posses- 
sion of  this  property,  claiming  it  as  bis  own, 
was  prima  facie  proof  that  he  owned  it; 
and  there  was  nothing  to  contradict  the  pre- 
sumption thus  arising  as  to  his  ownership. 

The  hendnotes  cover  the  case,  and  elabora- 
tion is  deemed  unnecessary. 

Judgment  reversed. 

(8  Oa.  App.  350) 

HARRIS  V.  PyBLISHBRS'  CLEARING 

HOUSE.     (No.  2,601.) 

(Court  of  Appeals  of  Georgia.    Oct.  14,  1910.) 

(Si/Uabui  hy  the  Court.) 

Oebtiorabi  (§  56*)  —  Answeb  —  Conclusive- 
ness. 

The  answer  of  the  magistrate  to  the  writ 
of  certiorari,  which  must  be  accepted  as  con- 
clusive, eliminated  any  apparent  error  of  law 
complained  of  in  the  petition  for  the  writ,  and 
clearly  shows  that  the  evidence  fully  supports 
the  finding  of  the  justice.  The  judgment  of  the 
superior  court  overruling  the  certiorari  is  af- 
firmed. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  143,  144 ;   Dec.  Dig.  §  56.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 
Action  between  T.  I.  Harris  and  the  Pub- 


lishers' Clearing  House.    FVom  the  Judgment, 
Harris  brings  error.    AfQrmed. 

Sidney  W.  Hatcher,  for  plaintiff  in  error. 
R.  S.  'Wlmberly,  for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed. 

(8  Oa.  App.  Stt) 
GRIFFIN  v.  CENTRAL  OF  GEORGIA  Rt. 

CO.     (No.  2,546.) 
(Ooart  of  Appeals  of  Georgia.     Oct.  14,  1910.) 

(Syllahui  hy  the  Court.) 

Masteb   and   Servant  ({  258*)— Injuxt  to 

Sebvant— Pleading. 

The  allegations  of  the  i>etition  set  out  a 
cause  of  action,  and  the  court.erred  in  dismiss- 
ing it  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  25&») 

Error  from  Superior  C!ourt,  Harris  County ; 
S.  P.  Gilbert,  Judge. 

Action  by  W.  G.  Griffin  against  the  (Central 
of  Georgia  Railway  Company.  Judgment  tut 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  allegations  of  the  petition,  in  8ul>- 
stance,  make  the  following  case:  The  plain- 
tiff's husband  was  a  conductor  on  a  freight 
train  of  the  defendant  company.  On  October 
13,  1904,  he  was  on  a  freight  train  running 
from  Columbus  to  Greenville,  Ga.,  over  a 
narrow-gauge  road.  On  the  arrival  of  the 
train  at  Chlpley,  Qa.,  it  was  his  duty  to 
stop  the  train  and  leave  some  freight  cars 
on  the  side  track,  and  the  train  was  stopped 
there  for  that  purpose.  In  the  discharge  of 
his  duty  he  went  to  the  side  track  where  the 
cars  were  to  be  switched,  and,  after  exam- 
ining the  place  where  the  cars  were  to  be 
left,  signaled  the  engineer  to  come  buck 
slowly  with  the  train,  and,  in  the  proper 
discliarge  of  his  duty,  stood  on  the  right 
side  of  the  side  track,  between  the  side  track 
and  a  brick  wall  which  the  defendant  bad 
erected  at  the  edge  of  its  platform.  This 
place  was  the  proper  place  for  the  conductor 
to  stand  and  give  signals  and  see  that  the 
cars  were  left,  and  to  instruct  the  engineer 
where  to  stop  with  the  cars,  and  to  give  such 
signals  to  the  engineer  as  were  necessary  and 
proper  for  ,  disconnecting  the  cars.  The 
amount  of  clear  between  the  end  of  the  train 
and  the  switch  of  the  side  track  made  the 
distance  from  the  engineer  to  the  conductor 
between  140  and  150  yards.  A  proper  signal 
was  given  to  the  engineer  to  move  the  loco- 
motive and  cars  back,  and,  when  the  cars 
and  locomotive  neared  the  conductor,  the 
engineer,  instead  of  slowing  up  and  checking 
the  speed  of  the  locomotive,  as  be  was  signal- 
ed to  do  by  the  conductor,  negligently  and 
carelessly  increased  the  speed.  The  conduct- 
or, after  ascertaining  that  the  engineer  was 
not  going  to  slow  up  and  stop  the  train  as 
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be  bad  been  signaled  and  directed  to  do, 
did  not  bave  sufficient  time  to  cross  tbe  traclc 
and  get  out  of  danger,  or  to  go  around  tbe 
brldi  waU  above  mentioned  and  thereby  es- 
cape tbe  danger,  nor  did  be  bave  time  to 
climb  tbe  briclc  wall  and  escape  danger.  Tbe 
conductor  thereupon  stood  as  closely  as  pos- 
sible to  the  brick  wall,  all  tbe  time  signaling 
tbe  engineer  to  stop  tbe  train.  Tbe  signal 
was  not  obeyed  by  tbe  engineer,  and  one  of 
tbe  cars  caught  tbe  conductor  between  it  and 
tbe  brick  wall,  and  rolled  him  around  and 
around  violently,  causing  injuries  from  which 
be  subsequently  died. 

It  is  alleged  that  the  car  that  caught  tbe 
conductor  was  a  broad-gauge  car,  which  had 
been  placed  upon  a  narrow-gauge  track  with- 
out tbe  knowledge  of  tbe  conductor,  and  that 
a  narrow-gauge  car  would  bave  left  a  suffi- 
cient distance  between  it  and  the  wall  to 
bave  permitted  tbe  conductor  to  stand  with- 
out danger  while  tbe  car  was  passing;  but 
there  was  not  sufficient  space  between  the 
broad-gauge  car  and  the  brick  wall  to  permit 
tbe  conductor  to  stand  with  safety  while  the 
car  was  passing.  Tbe  erection  of  the  brick 
wall  so  near  tbe  track,  and  the  placing  of 
a  broad-gauge  car  on  a  narrow-gauge  track 
without  notice  to  the  conductor,  are  alleged 
to  have  been  negligence  on  the  part  of  the 
defendant,  and  the  conduct  of  tbe  engineer, 
In  refusing  to  obey  the  signal,  given  to  him 
by  tbe  conductor,  to  slow  up  and  stop  the 
cars  b^ore  they  reached  him,  was  negligence 
on  the  part  of  tbe  engineer,  which  was  tbe 
proximate  cause  of  the  injury,  in  connection 
with  the  negligence  attributable  to  the  de- 
fendant company.  It  is  alleged  that  tbe  con- 
ductor had  run  on  the  road  for  only  a  short 
time,  and  was  ignorant  of  the  proximity  of 
tbe  wall  to  tbe  track,  and  was  also  ignorant 
of  tbe  use  of  tbe  broad-gauge  car  on  the  nar- 
row-gauge track. 

Carson  &  McCutchen  and  Hatcher  &  Hatch- 
er, for  plaintiff  in  error.  Charlton  E.  Battle, 
for  defendant  in  error. 

HILIa  O.  X  (after  stating  the  facts  as 
above).  It  is  manifest,  from  the  allegations 
of  the  petition,  that  the  conductor  would  not 
bave  been  injured  or  killed  but  for  tbe  con- 
currence of  ail  three  of  the  acts  of  negligence 
alleged.  His  position  between  the  wall  and 
the  car  would  not  have  been  dangerous,  if 
the  engineer  had  obeyed  the  signal  and  slow- 
ed down  and  stopped  the  car  before  reaching 
the  point  where  the  conductor  was  stand- 
ing. In  80  far  as  tbe  brick  wall  is  concerned, 
It  may  be  stated  that  the  proximity  of  tbe 
brick  wall  to  the  track  was  an  obvious  dan- 
ger, plainly  apparent  to  tbe  conductor,  and 
this  may  be  conceded  to  be  true  also  in  ref- 
erence to  tbe  broad-gauge  car  on  the  narrow- 
gauge  track ;  and  if  these  were  the  only  al- 
legations of  negligence,  the  plaintiff  could 


not  recover.  But,  as  before  stated,  It  is 
manifest  that  tbe  proximity  of  the  wall  to 
the  passing  broad-gauge  car  would  not  bave 
injured  or  killed  the  deceased,  but  for  the 
negligence  of  the  engineer  in  failing  to  obey 
tbe  conductor's  signal  to  slow  up  and  stop 
the  backing  train  of  cars.  The  conductor, 
in  taking  this  position  in  tbe  discbarge  of 
bis  duty,  as  alleged,  bad  tbe  right  to  believe 
that  tbe  engineer  would  ol>ey  bis  signal  and 
stop  or  slow  down  tbe  cars.  In  other  words, 
tbe  position  of  tbe  conductor  between  the 
wall  and  tbe  track  was  rendered  dangerous 
only  by  tbe  negligent  conduct  of  the  engi- 
neer, and  but  for  such  negligent  conduct  this 
position  would  bave  been  entirely  free  from 
danger.  The  negligent  conduct  of  the  engi- 
neer, ther^ore,  in  not  obeying  the  conductor's 
signal,  was,  under  the  allegations  of  the  peti- 
tion, tbe  proximate  cause  of  the  homicide^ 
in  tbe  absence  of  any  contributory  negligence 
on  the  part  of  the  conductor ;  hence  a  cause 
of  action  was  set  out.  It  cannot,  of  course^ 
be  logically  claimed  that  the  act  of  the 
conductor.  In  standing  between  the  wall  and 
the  track,  necessarily  constituted  contribu- 
tory negligence;  for  the  very  simple  reason 
that  it  is  alleged  that  it  was  not  a  place  of 
actual  danger,  until  made  so  by  tbe  dis- 
obedience of  the  engineer  to  obey  tbe  signal, 
given  to"-  him  by  tbe  conductor,  to  stop  or 
slow  down  the  backing  cars.  We  think, 
therefore,  that  the  court  erred  in  sustain- 
ing tbe  demurrer  and  dismissing  the  petition. 
Judgment  reversed. 


(8  Qa.  App.  S80> 
HESTER  V.  STATE.     (No.  2,848.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Syllahut  hy'tlie  Court.) 

1.  Fausb  Pretenses   (|   8»)  — Cheatino  bt 
False  Repbesentations — Evidence. 

One  of  tlie  essential  requisites  in  the  offense 
of  cheating  and  swindling  by  a  false  representa- 
tion is  that  the  person  making  tbe  representa- 
tion shall  know  that  it  is  false ;  and,  while  this 
may  be  proved  by  circumstantial  evidence,  it 
must  in  some  wise  be  proved  in  the'  case. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §  13;   Dec.  Dig.  ^  8.»] 

2.  Criminai,  ikw  (§  398*)— False  Pretenses 
(§' 7*)— Evidence — Best  and  Secondary. 

A  person  may  be  cheated  and  swindled  by 
a  false  representation  as  to  what  is  contained 
in  a  writing,  and  in  such  cases  it  is  no  sujBScient 
objection  to  a  witness  testifying  as  to  the  repre- 
sentation made  that  the  writing  itself  is  the 
highest  and  best  evidence  of  what  it  contains. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  398;*  False  Pretenses,  Dec. 
Dig.  i  7.»] 

Eh-ror  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Florence  Hester  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

J.  S.  BidgdlU  and  0.  C.  Hall,  for  plaintiff 
in  error.    A.  J.  McDonald,  Sol.,  for  tbe  State. 
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POWBLIi,  J.  Florence  Hester  -was  convict- 
ed of  cheating  and  s-windling  the  Fitzgerald 
Undertaking  Company,  by  representing  to 
them  that  her  husband  had  a  policy  in  the 
sum  of  $100,  "said  policy  being  In  the  Dis- 
trict Grand  Lodge  No.  18,  G.  U.  O.  O.  F.,» 
payable  to  herself,  and  npon  this  representa- 
tion procuring  from  the  undertaking  company 
a  casket  of  the  value  -of  $-15,  and  the  embalm- 
ing of  her  husband's  dead  body,  of  the  value 
of  $10;  it  being  alleged  that  the  deceased 
had  no  such  Insurance  policy,  and  that  the 
undertaking-  company  thus  lost  the  amonnt 
of  $55.  The  proof  was  that  the  defendant 
did  procure  the  casket  and  embalming,  and 
that  she  made  the  representation  as  to  the 
policy,  and  that  her  deceased  husband  did 
liave  a  policy  of  Insurance  in  the  negro  lodge 
mentioned  above,  and  that  the  policy  was 
payable,  not  to  her,  but  to  her  minor  child. 

In  Goddard  v.  State,  2  Ga.  App.  154,  58 
S.  E.  304,  the  essentials  of  the  offense  of 
cheating  and  swindling  are  stated.  It  may 
be  said  in  general  terms  that  the  evidence 
In  the  present  case  made  out  all  of  these  es- 
sentials, except  that  there  was  a  lack  of  proof 
that  the  representations  were  knowingly  and 
designedly  false  and  were  made  with  an  in- 
tent to  deceive  and  defraud.  We  recognize 
the  mle  that  as  to  this  element  of  the  case 
the  evidence  may  be  either  direct  or  clrcum- 
fltantial,  and  that  the  Jury  would  be  author- 
ized to  infer  from  facts  and  circumstances 
that  the  defendant  had  knowledge  of  the  fal- 
eity  of  the  representation,  and  had  an  inten- 
tion to  deceive  and  defraud  through  the  mak- 
ing of  representations;  but,  after  reading 
the  record,  we  do  not  And  the  facts  and  cir- 
cumstances In  this  case  from  which  this  in- 
ference could  be  drawn.  It  is  not  shown 
that  the  defendant  hdd  ever  seen  the  policy 
of  insurance  at  the  time  she  made  the  repre- 
sentatlona.  It  is  shown  that  her  husband 
did  have  a  policy  of  insurance  in  the  lodge 
In  question,  and  that  when  the  prosecutor  in 
the  case  and  others  were  making  out  the 
proofs  of  death  in  order  to  obtain  the  insur- 
ance, and  discovered  that  the  policy  was  not 
payable  to  ber,  she  expressed  surprise,  and 
said  that  sne  did  not  know  that  the  policy 
was  payable  4o  her  child,  but  thought  that  It 
was  payable  to  her.  It  further  appeared, 
under  the  testimony,  that  this  policy  did  pro- 
vide that  $25  should  be  paid  toward  the  fun- 
eral expenses  of  the  deceased. 

Of  course,  if  this  woman  made  the  repre- 
sentation as  to  the  insurance  policy,  believ- 
ing that  it  was  payable  to  her,  she  could  not 
lawfully  be  convicted  of  cheating  and  svln- 
dling  for  making  representations  to  that  effect 
and  obtaining  goods  thereon,  though  it  aft- 
erward turned  out  that  the  policy  was  not 
80  payable.  This,  under  the  testimony  in  the 
particular  case,  was  the  very  crux  of  the 
Issue,  and  the  court  should  have -given  the 


Jury  explicit  instructions  as  to  this  element 
of  the  case. 

2.  There  is  an  exception  In  the  record  as 
to  the  court's  allowing  the  prosecutor  to  state 
that  the  defendant  represented  to  the  under- 
taking company  that  the  policy  was  payable 
to  her,  over  the  objection  that  the  policy  It- 
self was  the  highest  and  best  evidence  of  its 
contents.  Conceding  that  the  policy  is  the 
highest  and  best  evidence  of  Its  contents,  non 
constat  that  It  is  the  highest  and  best  evi- 
dence of  what  the  defendant  represented  its 
contents  to  be.  Nor  was  there  error  In  allow- 
ing the  secretary  of  the  lodge  to  state  that 
no  policy  payable  to  the  defendant  as  boie- 
flciary  was  issued  by  the  lodge. 

Judgment  reversed. 


(8  Ga.  App.  180) 

MOULTON  V.  STATE  (two  cases). 

(Nos.  2,843,  2,844.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1810.) 

(Syllahut  ly  the  Court.) 

Cbiminai-    Law    (§    1160*)— KEvnsw— Suirr* 

ciENCT  OF  Evidence. 

No  error  of  Jaw  appears.  The  evidence 
of  guilt  was  weak  and  unsatisfactory ;  but 
there  were  some  circumstances  from  which  the 
jury  might  reasonably  have  inferred  guilt,  and 
these  circumstances  were  not  satisfactorily  ex- 
plained by  the  defendant.  The  verdict  was  ap- 
proved by  the  trial  judge,  and  this  court  cannot 
interfere. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3084;  Dec.  IMg.  {  1160.*] 

Error  from  Superior  Court,  Early  County; 
W.  Q  Worrlll,  Judge. 

Henry  Moulton  was  convicted  on  two  Ip- 
dictments,  and  brings  error.     Affirmed. 

Hawes  &  Pottle,  for  plajutiff  In  error.  J. 
A  Laing,  Sol.  Gen.,  and  R.  R.  Arnold,  for 
the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Oa.  App.  880) 
MOULTON  V.  STATE.     (No.  2,845.) 
(Court  of  Appeals  of  Georgia.     Oct.  14,  1910.) 

(SyUahiu  ly  the  Court.) 

Cbiminai.    Law    (S    1159*)— Review— Sufh- 

CIENCT  ov  Evidence. 

The  evidence  for  the  state  raises  only  a 
bare  8ust>iciOD  of  the  defendant's  guilt,  and  the 
evidence  in  behalf  of  the  defendant  removes  that 
suspicion.    The  animus  furandi  was  not  proved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAnvr.  CentsDig.  {{  3074-3083;  Dec.  Dig.  | 
1159.*] 

Error  from  Superior  Court,  Early  County; 
W.  O.  Worrlll,  Judge. 

Henry  Moulton  was  convicted  of  crime, 
and  he  brings  error.    Reversed. 

Hawes  &  Pottle,  for  plaintiff  In  error.  J. 
A.  Lalng,  Sol.  Gen.,  and  R.  R.  Arnold,  for 
the  State. 

HILL,  O.  J.    Judgment  reversed. 
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sa 


(S  Oa.  App.  339] 

FARMERS'   UNION   WAREHOUSE  00.   t. 

HOLL.IS.    (No.  2,539.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(ByUaInu  hy  the  Court.) 

CONTKACTS  (J  10*)— Frauds,  Statute  of  ({{ 
14,  129*)  —  Wabehousemen  ({  5*)— Vaud- 
iTT— Ultba  Vires. 

No  error  of  law  appears,  and  the  evidence 
fally  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  21-40;  Dec.  Dig.  i  10;*  Fvauds, 
Statute  of.  Cent.  Dig.  i§  287-292;  Dec.  Dig.  i{ 
14,  129  ;•  Warehousemen,  Dec.  Dig.  {  5.*] 

Error  from  City  Court  of  Tif ton ;  R.  Bye^ 
Jndge. 

Action  by  J.  W.  Hollls  against  the  Fann- 
ers' Union  Warehouse  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
A£Srmed. 

U  P.  Skeen,  3.  S.  Rldgdlll,  and  C.  G  Hall, 
for  plaintiff  in  error.  Fulwood  &  Murray 
and  R.  D.  Smith,  for  defendant  In  error. 

HILLi,  C.  J.  HoUis,  the  plaintiff,  was  a 
cotton  ginner,  and  the  Farmers'  Union  Ware- 
house Company  was  a  cotton  warehouse  cor- 
poration. A  verbal  contract  was  made  be- 
tween them  by  which  Hollls  agreed  to  de- 
liver to  the  warehouse  company  all  cotton 
ginned  by  him;  the  latter  agreeing  to  col- 
lect for  him  the  ginning  charges  when  the 
customers  of  the  warehouse  took  their  cot- 
ton ont.  The  suit  was  for  the  amount 
claimed  by  blm  as  due  on  cotton  which  he 
had  ginned  and  delivered  to  the  warehouse, 
and  which  the  warehouse  company  had  de- 
livered to  Its  customers  without  collecting 
the  ginning  charges.  The  Jury  returned  a 
yerdict  for  the  plaintiff,  and  the  defendant's 
motion  for  a  new  trial  was  overruled. 

The  general  grounds  of  the  motion  are 
without  merit  While  the  evidence  is  not 
very  clear  as  to  the  number  of  bales  of  which 
the  defendant  had  failed  to  collect  the  gin- 
ning charges  for  the  plaintiff,  yet  there  is 
sufficient  evidence  to  warrant  the  amount 
which  the  Jury  found  by  their  verdict,  and 
certainly  the  defendant  could  not  Justly 
complain  of  the  amount  of  the  verdict,  aft- 
er the  plaintiff  had  voluntarily  written  off  a 
large  portion  thereof. 

There  are  three  legal  objections  urged  to 
the  validity  of  the  verdict  and  the  Judg- 
ment rendered  thereon:  (1)  That  the  eon- 
tract  was  unilateral;  (2)  that  It  was  a  con- 
tract of  suretyship  or  guaranty  on  the  part 
of  the  defendant  to  pay  the  debt  of  the 
plaintiff,  and  was  not  in  writing,  and  was 
therefore  void  as  against  the  statute  of 
frauds;    (3)  that  it  was  ultra  vires. 

1.  Under  the  evidence,  the  contract  was 
beneficial  to  both  parties,  and  was  not  un- 
ilateral. By  its  terms  the  plaintiff  was  en- 
abled to  gin  more  cotton,  and  had  some  one 
to  collect  his  ginning  charges.     The  defend- 


ant's business  as  a  warehouseman  was  In- 
creased, from  the  fact  that  by  the  contract 
it  was  enabled  to  have  a  greater  number  of 
bales  of  cotton,  and  was  also  enabled  to 
keep  them  for  a  longer  time,  and  thereby 
get  a  larger  amount  of  warehouse  charges. 
Both  the  customers  of  the  gin  and  tfie 
warehouse  were  benefited  by  the  arrange- 
ment; 'for  they  were  not  compelled  to  pay 
their  ginning  charges  immediately,  but  were 
permitted  to  wait  until  their  cotton  was  sold 
before  paying  the  charges.  The  evidence  Is 
very  clear  that  the  contract  was  not  only 
made  for  the  mutual  benefit  of  both  parties, 
but  was  in  fact  mutually  beneficial  to  them, 
because  it  Increased  the  business  of  both. 

2.  The  contract  was  not  void  as  against 
the  statute  of  frauds.  It  was  not  a  pr<»nl8e 
by  the  warehouse  company  to  pay  the  gin- 
ning charges  for  the  owner  of  the  cotton, 
but  simply  an  agreement  to  collect  the  char- 
ges from  the  owners  as  they  received  thelt 
cotton,  for  and  In  behalf  of  the  ginner ;  and, 
in  consideration  of  the  services  thus  to  be 
performed  for  him  by  the  warehouse  com- 
pany, he  placed  the  cotton  with  it  Besides, 
the  plaintiff's  evidence  is  that  he  paid  $50 
to  the  warehouse  company  to  perform  such 
services.  The  contract  on  the  part  of  the 
ginner  was  fully  performed  when  he  sent  to 
the  warehouse  the  cotton  on  which  his  gin- 
ning charges  were  unpaid,  and  this  cotton 
was  accepted  by  the  warehouse  in  accord- 
ance with  its  contract  with  the  ginner.  In 
other  words,  the  contract  was  fully  executed 
so  far  as  the  ginner  was  concerned,  and  for 
that  reason  was  not  within  the  statute  of 
frauds.    Civ.  Code  1895,  {  2694. 

3.  The  contract  was  not  ultra  vires.  The 
business  of  the  warehouse  corporation  war 
to  handle  cotton  and  to  charge  for  storage 
thereon.  Anything  that  increased  this  busi- 
ness was  clearly  within  the  purview  of  its 
Incorporation,  and  was  necessarily  inciden- 
tal to  Its  business.  Indeed,  it  is  well  known 
that  a  part  of  the  business  of  cotton  ware- 
houses Is  to  encourage  and  increase  their 
business  by  advancing  money  on  the  cotton 
stored;  and  we  see  no  reason  why,  as  a 
matter  of  fact.  It  would  not  be  within  the 
power  of  the  corporation  to  advance  ginning 
charges  on  the  cotton  to  the  ginner,  for  this 
would  be,  in  effect,  to  advance  for  the  cus- 
tomers, who  were  primarily  responsible 
therefor.  Besides,  the  evidence  shows  that 
the  warehouse  company  had  received  the 
full  benefit  of  the  cotton  which  had  been 
stored  with  It  by  the  ginner,  and  It  would 
be  Inequitable  to  allow  the  company  to  reap 
the  benefit  of  the  contract  with  the  ginner 
and  then  set  up  the  plea  of  ultra  vires.  This 
court  has  expressed  its  disapproval  of  the 
doctrine  of  ultra  vires  as  applicable  to  pri- 
vate trading  corporations  and  to  contracts 
therewith,  in  which  the  public  has  no  Inter- 
est, and  which  are  not  opposed  to  public 
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policy,  and  of  which  the  corporation  has  re- 
ceived full  benefit.  Dublin  Fertilizer  Works 
V.  Carter.  6  Ga.  App.  835,  65  S.  B.  1082. 

There  la  some  evidence  that  the  contract 
was  not  authorized  by  the  corporation.  On 
this  point  the  evidence  Is  in  sharp  conflict; 
the  general  manager  testifying  that  he  made 
the  contract  for  the  t)eneflt  of  the  corpora- 
tion, and  that  it  was  ratified  by  the  boArd 
of  directors.  However  this  may  t>e,  It  is 
dear  that  the  corporation  received  the  full 
benefit  of  the  contract,  and  should  be  re- 
quired to  perform  its  part  of  the  agreement, 
for  which  it  had  received  full  consideration 
from  the  plaintiff  in  the  delivering  and  stor- 
ing of  the  cotton  ginned  by  him. 

Judgment  affirmed. 

(8  Ga.  App.  379) 

LOWRY  T.  STATE.    (No.  2,830.) 
(Coart  of  Appeals  of  Georgia.    Oct.  14,  1910.) 

(Syllabu*  hv  tin  Court.) 

1.  ASSAUI/C    AND    BATTEBT    (J    96*)— PSOSBCU- 
TION— iNSTBDCnONS— "BlEAT." 

In  a  prosecution  for  assault  and  battery, 
where  the  evideuce  shows  that  the  beating  was 
by  "pushing  and  shoving,"  it  was  not  error  to 
instruct  the  jury  that  "to  'beat'  is  not  neces- 
sarily to  whip,  to  injure,  or  to  hurt,  but  includes 
any  unlawful  imposition  of  the  hands  or  arms." 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  Si  142-150;  Dec.  Dig.  i 
96.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  729.] 

2.  Rbview  ON  Appeal. 

No  error  of  law  appears,  and,  while  the  evi- 
dence In  support  of  the  verdict  is  quite  weak, 
we  cannot  say  there  was  no  evidence  to  sup- 
port it. 

Error  from  City  Court  of  Hazlehurst;  J. 
C.  Bennett,  Judge. 

Seaborn  Lowry  wag  convicted  of  assault 
and  battery,  and  he  brings  error.    Affirmed. 

H;  A.  King,  for  plaintiff  in  error.  Jas.  R. 
Grant,  SoL,  for  the  State. 

HILI^  a  J.    Judgment  affirmed. 


(S  Ga.  App.  3S4) 

HILL  V.  STATE.     (No.  2,891.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Syllaliu  iv  the  Court.) 
Review  on  Appeal. 

No  error  of  law  la  complained  of,  and  the 
evidence  amply  supports  the  verdict 

Error  from  City  Court  of  Oglethorpe;  R. 
U  Greer,  Judge. 

Will  Hill  was  convicted  of  crime,  and  he 
brings  error.     Affirmed. 

A.  C.  Riley,  for  plaintiff  in  error.  Jule 
relton,  SoL,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Qa.  App.  394) 

JQNES  v.  STATE.    (No.  2,904.) 
(C!ourt  of  Appeals  of  Georgia.    Oct.  14,  1910.) 

(Byllalu*  by  t\e  Court.) 

Review  on  Appeal. 

The  evidence  authorized  the  conviction. 

EJrror  from  City  Court  of  Macon;  Bol>ert 
Hodges,  Judge. 

Johnnie  Jones  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

W.  A.  McClellan  and  W.  D.  Nottingham, 
for  plaintiff  in  error.  Whiter  J.  Grace,  Sol. 
Gen.,  for  the  State. 

POWELI^  J.    Judgment  affirmed. 

(g  Ga.  App.  343) 

GEORGIA-ALABAMA  BUSINESS  COL- 
LEGE V.  CONSTITUTION  PUB. 
CO.     (No.  2,599.) 
(Court  of  Appeals  of  Georgia.    Oct.  14,  1910.) 

(Bvllabut  by  tk«  Court.) 

X.   COBPOBATIONB      (|      402*)  —  SxaNATOBE     TO 

Bond  on  Behalf  of  Cobpobation. 

The  court  erred  in  dismissing  the  certiorari. 
[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent;  Dig.  $  1739;   Dec  Dig.  {  402.»] 

(Additional  ByXUbui  hy  Editorial  Staff.) 

2.  Principal  and  Aqbnt  (S  119*)— Signiho 
Certiobabi  Bond— Presumption. 

Where  a  certiorari  bond  appears  upon  its 
face  to  have  been  signed  by  one  apparently  au- 
thorized to  act  as  agent,  authority  to  sign  such 
bond  is  to  be  presumed,  and  the  presumption 
continues  until  rebutted  by  proof. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  §  391;  Dec.  Dig.  {  119.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Constitution  Publishing  Com- 
pany against  the  Georgia-Alabama  Business 
College.  From  a  Judgment  dismissing  defend- 
ant's certiorari.  It  brings  error.    Reversed. 

Sidney  W.  Hatcher,  for  plaintiff  in  error. 
R.  S.  Wimberly,  for  defendant  in  error. 

HILL,  C.  J.  The  only  question  made  by 
the  bill  of  exceptions  is  whether  the  follow- 
ing instrumeut  is  a  valid  bond,  properly  ex- 
ecuted as  a  part  of  the  petition  for  certiorari. 
"Georgia,  Bibb  0}unt7.  In  the  case  of- the 
Constitution  Publishing  Co.  ▼.  Georgia-Ala- 
bama Business  College,  in  the  Justice  court  of 
said  county  for  the  716th  district  G.  M.,  the 
said  defendant  being  dissatisfied  with  the 
Judgment  rendered  therein  and  desiring  to 
certiorari  said  case,  brings  W.  C.  Livingston 
and  tenders  him  as  security,  and  thereupon 
the  said  Georgia-Alabama  Business  College, 
principal,  and  the  said  W.  C.  Livingston, 
security,  acknowledge  themselves  Jointly  and 
severally  bound  to  the  said  plaintiff  for  the 
eventual  condemnation  money  and  all  future 
costs  in  said  case,  for  the  payment  of  which 
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they  bind  themselves  firmly  by  these  pres- 
ents. Witness  our  hands  and  seals  this  10th 
day  of  July,  1909.  [Signed]  W.  C.  Livingston. 
ILi.  S.]  Eugene  Anderson,  President  Attest- 
ed and  approved:  [Signed]  J.  P.  Burnett,  N. 
P.  &  ex  officio  J.  P."  The  judge  of  the  su- 
perior court  dismissed  the  certiorari  on  the 
ground  that  this  was  not  a  proper  bond,  and 
it  was  not  properly  executed  by  the  plaintiff 
in  certiorari.  As  a  part  of  the  petition  for 
certiorari,  and  executed  simultaneously  with 
the  bond,  appears  the  following  afBdavlt: 
"Georgia,  Bibb  County.  I,  Eugene  Anderson, 
president  of  the  Georgia-Alabama  Business 
CoU^e,  do  solemnly  swear  that  this  petition 
for  certiorari  is  not  filed  In  the  case  for  the 
purpose  of  delay  only,  and  I  verily  believe 
that  defokdant  has  good  cause  for  certiorari, 
and  that  the  facts  stated  in  the  foregoing 
petition  so  far  as  they  come  within  my  own 
knowledge  are  true,  and  fhftt  so  far  as  they 
are  derived  from  the  knowledge  of  others  I 
believe  them  to  be  true.  [Signed]  Eugene  An- 
derson. Sworn  to  and  Bnbscril)ed  to  before 
me  this  10th  day  of  July,  1909.  [Signed] 
Warren  Roberts,  Notary  Public,  Bibb  Coun- 
ty, Ga." 

The  objection  is  urged  that  the  bond  Is  not 
the  bond  of  the  petitioner  in  certiorari,  the 
Georgia-Alabama  Business  College,  but  that 
the  words  "Eugene  Anderson,  President," 
signed  to  the  bond,  are  merely  descripUo  per- 
sons, and  the  bond  is  the  bond  of  Eugene 
Anderson,  and  not  the  bond  of  the  Georgia- 
Alabama  Business  College.  The  old  maxim, 
"Id  certum  est  quod  reddi  certum  potest," 
would  seem  to  be  applicable.  The  bond  pur- 
ports on  its  face  to  be  the  bond  of  the  Geor- 
gia-Alabama Business  College,  and  the  affida- 
vit made  for  the  purpose  of  procuring  the 
writ  of  certiorari,  and  made  simultaneously 
with  the  execution  of  the  bond,  recites  that 
Eugene  Anderson  on  that  date  was  president 
of  the  Georgia-Alabama  Business  College, 
and,  further,  that  the  Georgia-Alabama  Busi- 
ness College,  of  which  the  affiant  was  presi- 
dent, filed  the  petition  for  certiorari.  The 
conclusion  seems  to  be  Irresistible  that  In 
signing  the  certiorari  bond  Eugene  Anderson 
was  also  acting  for  the  Georgia-Alabama 
Business  College,  as  he  was  in  making  the 
affidavit  Of  course,  the  bond  Is  not  execut- 
ed with  technical  correctness.  It  should  have 
been  signed,  "Georgia-Alabama  Business  Col- 
lege, by  Eugene  Anderson,  President"  But, 
when  the  recital  on  the  face  of  the  affidavit 
and  the  recital  in  the  bond  are  considered  to- 
gether, it  cannot  be  doubted  that  Eugene  An- 
derson executed  the  certiorari  bond  in  behalf 
of  the  corporation  of  which  he  was  president 

The  facts  that  Eugene  Anderson,  as  presi- 
dent of  the  corporation  that  filed  the  certio- 
rari, made  the  affidavit  for  the  corporation, 
that  the  corporation  paid  the  certiorari  costs, 
and  that  Eugene  Anderson,  president,  signed 
the  bond  which  purports  to  be  the  bond  of 
the  corporation,  would  be  conjunctive  circum- 


stances, not  only  seemingly  indicating  that 
Eugene  Anderson  was  president  of  the  corpo- 
ration and  that  the  corporation  desired  the  is- 
suance of  the  writ  of  certiorari,  but  would 
be  almost  conclusive  of  these  facts.  When 
the  certiorari  bond  appears  upon  its  face  to 
have  been  signed  by  one  apparenUy  author- 
ized to  act  as  agent,  authority  to  sign  such 
bond  Is  to  be  presumed,  and  this  presumption 
continues  until  rebutted  by  proof.  New  York 
Life  Ins.  Co.  v.  Rhodes,  4  Ga.  App.  25,  60  S. 
E.  828.  A  certiorari  bond  may  be  signed  by 
any  authorized  agent  or  any  attorney  of  the 
corporation,  av.  Code  1895,  !  4639.  But  it 
is  not  objected  that  the  president  was  not 
the  authorized  agent  of  the  corporation  for 
that  purpose.  The  objection  is  that  it  does 
not  appear  that  the  bond  was  executed  by  the 
president  of  the  corporation  which  was  suing 
for  the  writ  of  certiorari.  The  facts  that 
the  Georgia-Alabama  Business  College  was  a 
party  to  the  suit  and  that  Eugene  Anderson, 
as  president  and  agdnt  of  that  corporation, 
had  made  a  certiorari  affidavit  in  that  case. 
It  seems,  would  furnish  conclusive  evidence 
that.  In  signing  the  certiorari  bond  In  that 
case  as  president  he  did  so  as  the  president 
and  agent  of  the  corporation.  To  hold  other- 
wise would  be  entirely  too  technical.  We 
think  the  evidence,  all  together,  shows  a  valid 
certiorari  bond,  executed  as  a  part  of  the  pe- 
tition for  certiorari,  by  the  party  to  the  suit 
who  desired  the  writ  to  issue.  The  court 
erred  in  holding  to  the  contrary,  and  in  dis- 
missing the  certiorari. 
Judgment  reversed. 


(S  Qa.  App.  39S) 
SHOCKIJN  T.   STATE.     (No.  2,921.) 
(Court  of  Appeals  of  Georgia.     Oct.  14,  1910.) 

(ByJlabvt  by  the  Court.) 

1.  CanriNAi.  Law  (J  949*)  — New  Tbiai,— 
Amendment  to  Motion  Not  Vebified  Nob 
Approved. 

The  ground  added  by  amendment  to  the 
motion  for  a  new  trial  is  not  verified  or  ap- 
proved, and  will  not  be  considered.  Henderson 
V.  State,  7  Ga.  App.  810,  68  S..  R  333. 

lEA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2343;  Dec.  Dig.  f  949.*] 

2.  CannNAL  Law  (8  1178*)— Wsrr  op  Ebbob 
— Abandonment  op  Contention— Failhek 
to  Notice  in  Bbiep. 

In  the  brief  submitted  (the'case  having  been 
argued  by  brief  alone),  no  reference  is  made  to 
the  general  grounds  of  the  motion ;  hence  they 
will  be  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  3011-3013;  Dec.  Dig.  { 
1178.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Otis  Shocklin  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

L.  D.  McGregor,  for  plaintiff  in  error. 
Thomas  J.  Brown,  Sol.  Gen.,  for  the  State. 

HILL^  O.  3.    Judgment  affirmed. 
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(8  Ga.  App.  891) 

THRASHER  ▼.  TOWN  OF  CENTER. 
(No.   2^79.) 

(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Syllabua  iy  the  Court.) 

1.  Justices  of  the  Peace  ($  203*)— Obbtioba- 

EI— PnOCEDUBE. 

The  judgment  dismissing  tbe  certiorari  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  |  203.*] 

(Additional  Byllabu*  hy  Editorial  Staff.) 

2.  Escape  (j  5*) — Ihteefebehcb  with  Con- 
yicts. 

Plaintiff's  brother-in-law  had  been  convicted 
of  violating  a  town  ordinance  and  sentenced  to 
work  on  the  town  streets;  but,  instead  of 
working  him  on  the  streets,  the  town  marshal 
put  him  to  work  in  his  cotton  patch,  under  an 
agreement  that  the  mEirshal  would  pay  the  fine 
imposed,  and  while  he  waa  at  work  plaintiff 
went  to  see  him  and  had  a  conversation  with' 
him,  the  subject  of  which  does  not  appear.  It 
was  claimed  that  as  a  r&sult  of  the  conversa- 
tion the  brother-in-law  ceased  to  work  in  the 
cotton  patch.  Beld  not  to  show  plaintiff's  in- 
terference with  a  convict 

[Ed.  Note.— For  other  cases,  see  Escape,  Dec. 
Dig.  §  6.*] 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  C.  H.  Brand,  Judge. 

Guss  Thrasher  was  convicted  of  an  offense 
against  the  Town  of  Center.  From  a  judg- 
ment dismissing  bis  certiorari,  he  brings  er- 
ror.   Reversed. 

W.  W.  Stark,  for  plaintiff  In  error.  Ray 
&  Ray,  for  defendant  In  error. 

HILL,  C.  J.  Thrasher  was  tried  by  the 
mayor  of  ttie  town  of  Center  upon  a  verbal 
charge  of  "interfering  wltii  a  convict  or  pris- 
oner." He  was  convicted,  and  thereupon  ap- 
pealed to  the  council  of  tbe  town,  where  bis 
plea  was  dismissed  on  tbe  ground  that  there 
was  no  ordinance  of  the  town  authorizing  an 
appeal  from  the  finding  of  the  mayor  to  the 
town  council.  Thrasher  thereupon  presented 
to  the  Judge  of  tbe  superior  court  a  petition 
for  a  writ  of  -certiorari,  and  tbe  writ  was 
sanctioned.  When  tbe  certiorari  was  called 
for  trial.  It  was  dismissed  by  the  judge  of 
tbe  superior  court,  on  the  ground  that  the  pe- 
tition for  certiorari  prayed  that  tbe  writ  be 
directed  to  "C.  C.  Chandler,  mayor  of  tbe 
town  of  Center,"  and  that  In  accordance  with 
this  prayer  tbe  clerk  of  the  court  had  Issued 
the  writ  and  directed  it  to  "C.  C.  Chandler, 
mayor  of  tbe  town  of  Center";  It  being  in- 
sisted that  tbe  writ  should  have  been  prayed 
against  tbe  town  of  Center  and  directed  to 
the  town  of  Center,  as  under  the  acts  of  the 
General  Assembly  of  1906  (Acts  1906,  p.  621) 
tbe  corporate  name  by  which  tbe  town  of 
Center  could  sue  and  be  sued  was  declared 
to  be  the  "Town  of  Center." 

We  think  the  judge  of  the  superior  court 
erred  in  dismissing  the  certiorari.  Section 
4637  of  the  Civil  Code  of  1895  provides,  in 


reference  to  petitions  for  certiorari  whicb 
are  sanctioned  by  the  Judge  of  tbe  superior 
court,  that  they  shall  be  filed  In  the  office  of 
tbe  clerk  of  tbe  superior  court,  and  that  "it 
shall  be  the  duty  of  such  deik  to  issue  a 
writ  of  certiorari  directed  to  tbe  justice  of 
tbe  peace  of  the  district  where  the  decision 
complained  of  was  made,  or  other  tribunal  or 
person  whose  decision  or  Judgment  is  tbe  sub- 
ject-matter of  complaint,  requiring  such  Jus- 
tice of  tbe  peace,  or  other  tribunal  or  per- 
son, to  certify  and  send  up  all  the  proceed- 
ings in  said  case  to  the  superior  court  as 
directed  In  said  writ  of  certiorari."  The  pe- 
tition for  certiorari  in  this  case  was  brought 
against  the  town  of  Center  by  name,  it  being 
alleged  in  tbe  petition  that  tbe  controversy 
or  cause  was  one  "wherein  tbe  town  of  Cen- 
ter was  plalntlfT"  and  the  petitioner  for  cer- 
tiorari was  defendant ;  and  tbe  case  was  duly 
entitled  as  one  wherein  Thrasher  was  plain- 
tiff and  the  town  of  Center  was  defendant, 
and  it  was  so  entered  on  the  certiorari  dock- 
et of  tbe  superior  court  It  is  true  the  prayer 
of  the  petition  was  that  the  writ  should  be 
directed  to  the  mayor  of  the  town  of  Center, 
and  the  clerk  so  issued  and  directed  the  writ 
Tbe  mayor  answered  the  writ,  his  answer 
was  traversed,  this  traverse  was  tried  in  the 
case  entitled  "Thra^er  v.  Town  of  Center," 
and  the  traverse  was  sustained. 

The  learned  Judge  of  the  superior  court 
bases  his  judgment  dismissing  the  certiorari 
on  the  cases  of  Boob  v.  Mayor  and  Council 
of  Jackson,  98  Ga.  490,  25  S.  B.  618 ;  Town 
of  Dexter  v.  Gay,  115  Ga.  765,  42  S.  B.  94, 
and  Augusta  Southern  Railway  Co.  v.  City 
of  TennlUe,  119  Ga.  804,  47  S.  E.  179.  All 
of  these  cases  bold,  in  effect,  that  where  tbe 
charter  of  a  town  specifies  ^the  name  of  tbe 
corporation,  and  in  which  name  it  shall  sue 
and  be  sued,  suits  are  not  properly  brought 
except  as  against  the  corporation  by  that 
name,  and  are  not  properly  brought  against 
the  mayor  and  council  of  the  corporation. 
But  we  think  these  decisions  are  not  con- 
trolling as  to  the  point  now  under  considera- 
tion. Here  the  petition  for  certiorari  was 
brought  by  name  against  the  town  of  Center. 
In  other  words,  the  town  of  Center,  In  so 
far  as  the  petition  for  certiorari  may  be  de- 
nominated a  suit,  was  sued  in  Its  corporate 
name.  It  is  true  that  tbe  prayer  was  that 
the  writ  should  be  directed  to  the  mayor  of 
the  town,  and  was  so  issued  and  directed  by 
tbe  clerk.  Surely  this  would  not  make  the 
petition  for  certiorari,  which  was  brought 
against  tbe  town  of  Center  by  name.  Illegal; 
and  tbe  fact  that  it  was  asked  that  the  writ 
be  directed  to  tbe  mayor,  and  is  directed  to 
the  mayor,  who  is  tbe  bead  of  the  town 
against  which  tbe  petition  is  brought,  is  not 
at  all  material.  The  mayor,  as  the  head  of 
tbe  corporation,  as  tbe  magistrate  whose  judg- 
ment it  was  sought  to  review,  should  be  call- 
ed upon  to  answer  the  petition  for  certiorari. 
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It  seems  to  tis  that  It  would  be  an  extreme 
technicality  thus  to  prevent  the  merits  of  the 
certiorari  from  being  heard.  In  our  opinion, 
the  Judge  erred  In  dismissing  the  certiorari 
on  the  ground  stated,  or  for  any  other  ground 
apparent  from  the  record. 

We  have  looked  into  the  merits  of  the  case, 
as  shown  by  the  allegations  of  the  petition 
for  certiorari  and  by  the  answer  of  the  mag- 
istrate whose  Judgment  it  Is  sought  to  have 
reviewed.  We  are  clear  that  the  certiorari 
should  have  been  sustained  on  the  merits. 
It  is  manifest  that  the  plaintiff  in  certiorari 
had  violated  no  ordinance  of  the  town  of 
Center,  and  that  his  conviction  by  the  mayor 
was  entirely  unwarranted  by  the  evidence. 
This  evidence.  In  brief,  shows  that  the  broth- 
er-in-law of  ttie  plaintiff  in  certiorari  had 
been  convicted  of  a  violation  of  some  town 
ordinance,  and  .had  been  sentenced  to  woric  a 
certain  number  of  days  on  the  streets  of  the 
town,  but  that,  instead  of  worlcing  him  on 
the  streets,  the  marshal  of  the  town  had  put 
blm  to  work  In  his  cotton  patch,  under  an 
agreement  with  him  that  he,  the  marshal,  for 
Buch  worIc  would  pay  the  fine  imposed  by  the 
mayor,  and  while  he  was  at  worli  In  the 
cotton  {>atch  the  plaintiff  In  certiorari  went 
to  see  him  and  had  a  conversation  with  him. 
The  evidence  Is  silent  as  to  the  subject  of  this 
conversation.  It  Is  claimed  that  the  result 
of  the  conversation  was  that  the  brother-ln- 
law  ceased  to  worIc  in  the  marshal's  cotton 
patch.  This  is  all  the  evidence  showing  that 
the  plaintiff  in  certiorari  had  interfered  with 
the  convict  or  prisoner.  We  think  the  ends 
of  justice  require  that  the  certiorari  shonld 
be  sustained,  and  that  the  Judge  of  the  su- 
perior court  should  direct  t^at  the  plaintUf 
In  certiorari  be  released  from  custody. 

Judgment  reversed. 

(g  Oa.  App.  373) 

BONE  V.  STATE.     (No.  2,792.) 
(Gonrt  of  Appeals  of  Georgia.     Oct.  14,  1910.) 

(SyUalut  hy  the  Court.) 

X  Cbiminai,  Law  (J  598*)  —  Continttancb — 
Absent  Witnesses— Failurk  tq  Subpcbna. 
It  is  not  an  abuse  of  discretion  to  refuse  to 
grant  a  continuance  upon  the  ground  of  the  ab- 
sence of  a  witness,  where  it  appears  that  the 
absent  witness  was  not  subiKenaed,  and  that 
the  applicant,  by  the  exercise  of  due  diligence, 
could  have  had  the  witness  subpoenaed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §|  1335-1341 ;    Dec.  Dig-  S  598-*] 

2.  Eeview  on  Appeal. 

No  error  of  law  is  complained  of,  emd  there 
was  evidence  to  support  the  verdict,  and  the 
judgment  refusing  a  new  trial  will  not  t>e  dis- 
tarbed. 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  DanlelsvlUe ; 
B.  T.  Moseley,  Judge. 

Will  Bone  was  convicted  of  crime,  and  he 
brings  error.     Affirmed. 


Clarence  B.  Adams,  for  plaintiff  in  error. 
Thomas  J.  Brown,  SoL  Gen.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  I  think  the 
motion  for  continuance  should  have  been 
granted. 

(g  Qa.  App.  sw) 

McCLENDON   v.   STATH. 

FISH  V.  SAME. 

(Nos.  2,916,  2,917.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(SyHabui  iy  the  Court.) 

1.  Ckimihal  Law  (5  1129*)— Weit  of  Ebbob 
— assignilents  of  ebbob— sufficienct. 

An  assignment  of  error,  in  a  petition  for 
certiorari,  that  "the  verdict  was  without  any 
evidence  to  support  it  and  was  contrary  to 
law,"  is  safficiently  specific  to  brine  under  re- 
view all  the  evidence  set  out  in  the  petition, 
when  the  writ  is  not  sanctioned,  or,  when  sanc- 
tioned, as  verified  by  the  answer  of  the  magis- 
trate to  the  writ. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2957;   Dec.  Dig.  i  1129.»J 

2.  Cbiuinal  Law  (t  304*)— Evidence— Ju- 
DiciAL  Notice  — ''skin"  anb  Pokkb  as 
Cabd  Games. 

The  game  called  "skin"  la  as  general  and 
popular  with  the  negroes  of  the  South  as  the 
game  of  poker  is  with  the  white  population  of 
the  entire  country,  and  this  court  will  judicially 
recognize  that  botti  games  are  played  with  cards. 
Sims  V.  State,  1  Ga.  App.  776,  67  S.  E.  1029. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  304.*] 

3.  Cbiminal  Law  (8  1159*)— Wbit  of  Bbbob— 
Review— Credibiuty  op  Witnesses. 

This  court  will  not  undertake  to  pass  upon 
the  credibility  of  witnesses.  That  is  a  matter 
exclusively  forthe  jurors,  and  their  verdict  will 
not  be  set  aside,  although  supported  by  only 
one  witness  of  alleged  bad  character,  and  against 
the  testimony  of  many  witnesses  of  alleged  good 
character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8077 ;  Dec.  Dig.  |  1159.*] 

Error  from  Suiieriof  Court,  Butts  County; 
R.  J.  Reagan,  Judge. 

Shorter  McClendon  and  another  were  con- 
victed of  crime,  and  they  bring  error.  Af- 
firmed. 

C.  L.  Redman,  for  plaintiffs  In  error.  O. 
M.  Duke,  SoL,  and  J.  W.  Wise,  SoL.  Gen., 
for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Oa.  App.  397) 

BROWN  V.  STATE. 

TUCKER  V.  SAME5. 

(Nos.  2.913,  2,914.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(Syllabut  iy  the  Court.) 

1.  Gband  JtjBY  (8  19*)— Waiveb  of  Objec- 
tions—Plea  IN  Abatement. 

A  plea  in  abatement,  alleging  illegality  in 
the  method  by  which  the  grand  jury  which  re- 
turned the  indictment  against  the  accused  was 
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drawn,  ia  not  sustained,  where  the  evidence  does 
Dot  disclose  that  the  accused  did  not  have  op- 

Sortnnit;  to  raise  tlie  objection  before  the  in- 
ictment  was  found. 

[Bid.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  H  68-55 ;     Dec.  Dig.  f  19.*] 

2.    ASSATTLT    AND    BaTTEBY     (§     96*)— REFUSAL 

or  Requests  Not  Peibtinent. 

The  court  does  not  err  in  refusing  to  give 
in  charge  a  written  request  to  charge,  not  ad- 
justed to  the  evidence  or  to  the  defendant's 
statement  to  the  jury. 

[EM.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S9  142-150;  Dec.  Dig.,  | 
96.*] 

Error  from  Superior  Court,  Irwin  Comi- 
ty;   U.  V.  Whipple,  Judge. 

John  Brown  and  another  were  convicted 
of  assault  and  battery,  and  they  bring  er- 
ror.   Affirmed. 

Walter  M.  Rogers,  H.  E.  Oxford,  T.  U 
Grlner,  and  H.  J.  Quincey,  for  plaintiffs  In 
error.    W.  F.  George,  Sol.,  for  the  State. 

POWELL,  J.  1.  The  proposition  stated 
in  the  first  beadnote  is  fully  sustained  by 
Tucker  v.  State,  8  Ga.  App.  • — ,  68  S.  E. 
786,  and  Parrls  ▼.  State,  125  Ga.  777  (4), 
54  S.  E.  751. 

2.  The  only  other  special  ground  present- 
ed in  the  case  Is'  that  the  court  refused  to 
give  in  charge  a  written  request  as  follows: 
"A  person  accused  of  crime,  and  knowing 
that  he  Is  liable  to  be  arrested,  may  never- 
theless resist  with  such  force  as  may  be 
necessary  an  unlawful  attempt  to  commit  a 
crime  upon  him,  even  though  such  an  at- 
tempt was  made  by  an  officer  authorized  by 
law  to  arrest  the  party;  and  Oils  is  true, 
although  the  person  knew  that  he  was  liable 
to  be  arrested."  In  neither  of  the  cases  be- 
fore us  does  this  request  appear  to  be  perti- 
nent to  any  phase  of  the  testimony  or  of  the 
defendant's  statement  The  defendants  were 
charged  with  assault  and  battery,  and  it  Is 
true  that  the  person  assaulted  was  a  police- 
man; but  It  nowhere  appears  that  he  had 
accused  either  Brown  or  Tucker  of  any  of- 
fense, or  that  they,  or  either  of  them,  were 
liable  to  arrest,  or  that  any  attempt  to  ar- 
rest them  was  made  until  after  the  alleged 
assault  and  battery  was  complete. 

The  evidence  authorizes  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  new  trial. 

Judgment  affirmed. 


(8  Oa.  App.  860) 

DABB3  V.  ROME  RT.  &  LIGHT  CO. 

ROME  RT.  &  LIGHT  CO.  t.  DABBS. 

(Nos.  2,607,  2,608.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Stbebt  Railroads  (IS  81,  117  •)— Electric 
Railways  —  Persons  Near  Tracks— Duty 
of  motobman. 

Where  a  motorman  in  charge  of  an  electric 
car  sees  apparent  or  probable  danger  of  an  ac- 
cident to  a  person  on  the  highway  adjacent  to 


the  track,  or  by  the  exercise  of  reasonable  care 
could  see  that  danger  is  imminent,  caused  by  the 
approach  of  the  car,  it  is  his  duty  to  use  rea- 
sonable care  to  avoid  the  accident  What  would 
be  reasonable  care  would  be  a  question  for  the 
jury,  under  the  facts  of  the  particular  case. 

[E3d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  172,  244,  253;  Dec.  Dig. 
§S  81,  117.»] 

2.  Street  Railroads  (§  87*)— Electric  Rail- 
ways—Persons Nbab  Tracks— Duty  of  Mo- 
tobman. 

A  motorman  in  charge  of  an  electric  car, 
wtio  observes,  or  in  the  exercise  of  reasonable 
care  could  observe,  a  vehicle  containing  several 
occupants  near  the  track,  and  that  the  animals 
pulling  tlie  vehicle  are  frightened  at  the  ap- 
proach of  the  car,  and  are  acting  in  such  manner 
as  to  lead  a  person  with  ordinary  prudence  to 
apprehend  danger  of  a  collision  t)etween  the  car 
and  the  vehicle,  is  tmund  to  bring  the  car  un- 
der such  control  that  it  can  be  stopped,  if  nec- 
essary to  prevent  a  collision  or  injury  to  the 
occupants  of  the  vehicle. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  181,  182 ;   Dec.  Dig.  I  87.*1 

3.  Street  Railroads  (J  117*)- Injury  to 
Pebson  Near  Tbacks-<}ontbibutory  Neq- 

LIOENCE. 

If  the  approach  of  the  car  and  the  conse- 
quent fright  of  the  horse  attached  to  a  vehicle 
in  close  proximity  to  the  track  cause  one  in  the 
vehicle  to  jump  therefrom  in  order  to  escape  ap- 
parent or  imminent  danger,  it  would  l>e  for 
the  jury  to  determine  wnetlier  the  emergency 
did  in  fact  exist,  or  was  reasonably  thought  by 
the  person  so  jumping  to  exist,  and  whether 
the  act  of  jumping,  under  all  the  circumstances, 
was  contributory   negligence. 

[FA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  EHg.  §§  248,  255;  Deo.  Dig.  i  117.*] 

4.  Stbeet  Railroads  (S  117*)  — Injury  to 
Persons  Neab  Tracks  —  Actions  —  Suffi- 
ciency of  Evidence. 

There  Is  conflict  in  the  evidence,  and  fair 
and  reasonable  inference  therefrom  of  liability, 
and  the  court  should  not  have  directed  a  ver- 
dict for  the  defendant 

VEA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §$  239-257 ;  Dec  Dig.  {  117.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  W.  B.  Dabbs  against  the  Rome 
Railway  &  Light  Company.  There  was  a  di- 
rected verdict  for  defendant  and  plaintiff 
brings  error;  defendant  filing  cross-excep- 
tions. Judgment  on  main  bill  of  exceptions 
reversed,  and  judgment  on  cross-bill  affirmed. 

W. '  B.  Dabbs  brought  suit  against,  the 
Rome  Railway  &  Light  Company  to  recover 
damages  for  the  homicide  of  his  daughter. 
The  petition  in  substance  made  the  follow- 
ing allegations:  The  plaintiff's  deceased 
daughter  was  unmarried,  was  22  years  of 
age,  and  was  motherless  at  the  time  of  her 
death.  He  was  dependent  on  her,  and  she 
contributed  to  his  support  On  August  14, 
1908,  in  the  evening,  she  was  riding  in  a  car- 
riage drawn  by  two  mules  driven  by  a  neigh- 
bor, who,  with  bis  wife  and  two  children,  oc- 
cupied the  front  seat;  the  decedent  and  two 
of  her  sisters  being  on  the  back  seat  At  a 
point  on  what  is  known  as  "Cave  Spring 
Road,"  in  Floyd  county,  the  vehicle  was  be- 
ing driven  In  a  general  southerly  direction. 


•For  other  cases  see  sama  topic  and  aecUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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alongside  the  track  of  the  defendant  The 
road  at  that  point,  between  the  track  of  the 
defendant  and  the  fence  running  alongside 
the  road,  was  18  feet  wide,  and  from  the 
point  where  the  killing  occurred  the  track 
extended  south  straight  for  S50  yards,  and 
then  curved  In  a  westerly  direction.  It  was 
dark,  and  the  car  of  the  defendant  had  Its 
electric  headlight  and  other  lights  on,  and 
came  around  tM  curre  above  mentioned, 
towards  the  vehicle  in  which  the  decedent 
was  riding.  The  mules  drawing  the  car- 
riage became  frightened  at  the  car,  and  as  it 
approached  became  more  and  more  frighten- 
ed. The  car  approached  at  a  dangerous 
rate  of  speed,  about  30  miles  an  hour,  and 
the  servants  and  agents  in  charge  of  the  car 
saw,  or  by  the  use  of  ordinary  care  could 
have  seen,  that  the  team  was  frightened,  but 
they  made  no  effort  to  stop  or  check  the  car. 
As  the  car  approached  the  carriage  the 
males  began  backing  away  from  It,  thereby 
pushing  the  rear  end  of  the  carriage  towards 
the  track,  and  the  decedent,  seeing  the  rap- 
Idly  approaching  car,  and  seeing  that  the 
carriage  was  about  to  be  backed  against  the 
car,  undertook  to  spring  from  the  carriage. 
She  stumbled  and  fell  In  the  way  of  the  car, 
and  was  run  over  and  killed.  The  defendant 
was  negligent  in  that  Its  agents,  seeing  the 
frightened  condition  of  the  team,  made  no 
effort  to  stop  the  car.  It  was  negligent  in 
that  Its  agents  In  charge  of  the  car  were 
running  It  In  the  narrow  road  at  such  a  high 
rate  of  speed.  It  was  negligent  in  that  its 
car  was  not  equipped  with  air  brakes,  or 
with  any  other  means  of  quickly  stopping 
or  checking  the  car,  except  a  friction  brake. 
It  was  also  negligent  in  not  having  prescrib- 
ed any  rules  regulating  the  speed  of  its  cars 
at  this  place. 

This  petition  was  demurred  to,  and  the 
plaintiff  by  an  amendment  alleged  that  the 
headlight  of  the  car  cast  a  bright  light  200 
yards  ahead;  that  everything  In  this  light 
could  be  plainly  seen ;  that  the  team  was  in 
this  light,  and  could  be  seen  for  this  dis- 
tance; that  on  account  of  the  narrow  road- 
way and  the  frightened  condition  of  the 
team  It  was  likely  and  probable  that  the 
team  would  push  or  pull  the  carriage  upon 
the  track  in  front  of  the  moving  car,  and 
thereby  cause  a  collision  between  the  car 
and  the  carriage;  that  the  roadway  was 
straight,  as  described  in  the  original  petition, 
and  the  motorman  in  charge  of  the  car 
could,  by  exercising  ordinary  care  and  look- 
ing ahead,  have  seen  the  narrowness  of  the 
roadway  and  the  frightened  condition  of  the 
team,  and  could  have  seen  that  a  collision 
was  Imminent,  but  made  no  effort  to  stop  or 
check  his  car,  although  running  at  the  great 
rate  of  speed  above  mentioned,  and  although 
he  could  have  seen  that  a  collision  was 
probable,  and  in  these  particulars  the  de- 
fendant was  negligent;  that  the  motorman 
failed  to  keep  a  lookout  ahead,  and  failed  to 
see  that  a  collision  was  probable,  and  In 


this  the  defendant  was  negligent;  that  the 
defendant  was  also  negligent  in  approaching 
the  team  at  such  a  high  rate  of  speed,  with- 
out knowing  that  it  could  be  safely  passed, 
and  without  exercising  any  care  to  prevent 
injury  in  case  the  team  took  fright  and  the 
decedent  was  put  In  a  perilous  position; 
that  the  friction  brake  of  the  car  was  not 
so  powerful  as  air  brakes,  and  required  50 
yards  to  stop  the  car  while  running  at  the 
rate  of  speed  at  which  It  was  then  running, 
and  the  motorman  knew  this,  but  neverthe- 
less made  no  effort  to  get  the  car  under  con- 
trol, and  in  these  particulars  the  defendant 
was  negligent ;  that  the  schedule  called  for 
a  rate  of  speed  at  that  place  of  15  miles  per 
hour,  but  this  rate  of  speed  was  being  great- 
ly exceeded,  and  this  Is  alleged  as  negli- 
goice;  that  the  defendant  was  also  negli- 
gent In  running  a  car  equipped  only  with 
hand  friction  brakes,  on  a  downgrade,  as 
the  track  was  at  the  place  of  the  killing,  at 
such  a  high  and  dangerous  rate  of  speed,  In 
and  along  a  public  road  which  was  onlf  18 
feet  wide,  and  especially  in  undertaking  to 
pass  a.  team  coming  towards  the  car  at  such 
speed  under  all  the  circumstances  alleged. 

To  the  petition  as  amended  the  defendant 
filed  a  general  and  special  demurrer,  which 
was  overruled;  and  in  the  cross-bill  of  ex- 
ceptions this  Judgment  is  assigned  as  error. 
At  the  conclusion  of  the  evidence  In  the  case, 
a  verdict  was  directed  for  the  defendant, 
and  to  this  the  plaintiff  excepted. 

The  evidence  for  the  plaintiff  established 
the  substantial  allegations  of  the  petition. 
The  driver  of  the  carriage  In  which  the  de- 
ceased was  riding,  his  wife,  and  the  two 
sisters  of  the  deceased,  who  were  sitting  on 
the  rear  seat  of  the  carriage  with  her,  all 
agree  In  their  testimony  that  the  mules  be- 
came frightened  at  the  rapid  approach  of 
the  car;  that  as  the  car  approached  the 
vehicle  the  mules  "surged  backwards  and 
forwards  with  the  surrey,  and  when  the  car 
got  right  in  front  of  them,  and  threw  the 
light  In  their  eyes,  they  stood  on  their  hind 
feet  and  made  a  leap;  that  the  car  passed 
In  about  two  feet  of  the  surrey,  close  enough 
to  touch  It;  that  the  car  was  running  at  a 
very  rapid  rate  of  speed,  and  the  motorman 
made  no  effort  to  stop  it,  although  he  could 
have  plainly  seen  for  some  distance  the 
frightened  condition  of  the  mules  and  the 
immluence  of  the  impending  danger  of  a 
collision  with  the  vehicla"  One  witness  tes- 
tified that  the  motorman  appeared  to  be  look- 
ing straight  at  the  mules  while  they  were 
"cutting  up,"  but  did  not  slacken  the  speed 
of  the  car,  or  make  any  effort  to  do  so.  The 
evidence  for  the  plaintiff  is  silent  as  to  how 
the  decedent  got  out  of  the  surrey;  but  the 
inference  is  very  clear  that,  seeing  the  ap- 
proach of  the  car  and  the  frightened  con- 
dition of  the  mules,  which  were  backing  the 
vehicle  towards  the  track,  she  made  an  effort 
to  get  out  of  the  vehicle,  and  fell  on  the 
track,  where  she  was  struck  by  the  car. 
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The  testimony  of  tbe  motorman  and  the 
conductor  was  in  sharp  conflict  "with  that  of 
the  witnesses  for  the  plaintiff.  They  testi- 
fied that  the  car  was  not  running  at  an  un- 
usual rate  of  speed;  that  the  condition  of  the 
track  was  fairly  good;  that  when  the  motor- 
man  first  saw  the  carriage  he  was  about  200 
feet  from  it;  that  the  mules  or  the  animals 
pulling  the  vehicle  did  not  seem  to  be  fright- 
ened at  all,  and  when  the  car  was  in  about 
15  feet  of  the  carriage  the  decedent  Jumped 
out  of  the  carriage  onto  the  -track  and  was 
hit  by  the  car;  that  the  car  was  then  run- 
ning about  15  miles  per  hour,,  or  possibly  a 
little  more;  that  it  was  running  at  the  usual 
rate  of  speed;  that  there  was  nothing  in 
the  conduct  of  the  mules  to  Indicate  any  dan- 
ger; that  the  motorman  put  the  brakes  on 
the  car  about  the  time  he  saw  the  decedent 
jump  out  of  the  carriage,  and  it  all  happened 
in  an  instant;  that  the  carriage  was  about 
8  feet  from  the  track,  and  the  decedent 
Jumped  from  the  carriage  onto  the  track; 
and^at  the  mules  were  not  frightened,  el- 
therbefore  or  after  the  accident 

liipscomb,  WllUngham  &  Wright,  for  plain- 
tiff in  error.  Dean  &  Dean,  for  defendant  in 
error. 

HlliU  C.  3.  (after  stating  the  facta  as 
above).  The  above  is  substantially  the  evi- 
dence for  both  sides.  Assuming  that  the  evi- 
dence for  the  plaintiff  is  the  truth  of  the  trans- 
action, does  it  present  a  case  for  the  determi- 
nation of  the  jury,  and  not  for  the  decision  of 
the  court,  as  matter  of  law?  We  think  there 
can  be  but  one  answer  to  this  question.  The 
evidence  should  have  been  submitted  to  the 
jury.  To  support  this  conclusion,  it  is  not 
necessary  to  quote  all  the  evidence,  or  to 
give  in  detail  each  allegation  of  negligence, 
or  the  proof  pertinent  thereto.  The  case 
made  by  the  plaintiff  shows  a  traveler  on  the 
highway,  on  which  a  street  car  track  was 
also  located,  driving  two  mules  to  a  carriage 
occupied  by  a  half  dozen  people.  These 
mules  became  frightened  at  the  approach  of 
the  street  car,  and  as  the  car  approached 
nearer  they  became  much  more  frightened, 
making  apparent  not  only  a  possible,  but  a 
probable,  accident.  This  condition  of  the 
mules  could  have  been  seen  by  the  motorman 
for  300  yards.  Indeed,  the  motorman  him- 
self testified  that  he  did  actually  see  the 
team  for  200  yards  away.  He  nevertheless 
made  no  effort  to  stop  the  car  or  to  prevent 
the  impending  accident,  but  ran  by  the  fright- 
ened team  at  a  rapid  rate  of  speed,  in  such 
close  proximity  that,  according  to  the  testi- 
mony of  one  of  the  witnesses,  the  passing 
car  could  be  touched  by  the  occupants  of  the 
carriage. 

Learned  counsel  for  the  defendant.  In  sup- 
I>ort  of  his  contention  that  no  liability  was 
shown  by  the  evidence  for  the  plaintiff,  re- 
lies upon  the  decision  of  this  court  in  the 
case  of  Southern  Ry.  Co.  v.  Flynt,  2  Ga.  App. 
162;  170.  58  S.  E.  374,  378.    That  decision 


does  not  support  this  contention  of  the  plain- 
tiff in  error.  In  that  case  this  court  said 
that  "while  we  do  not  think  the  law  imposes 
upon  railroad  cobipanles  the  duty  of  keeping 
a  lookout  or  of  giving  warning  to  travelers 
on  an  adjacent  highway  of  the  approach  of 
trains,  yet,  when  danger  to  such  traveler  is 
discovered,  It  then  becomes  a  duty  to  use 
care  to  avert  an  Injury,  such  care  as  the  then 
situation  would*  make  it  practical  and  possi- 
gle  for  the  railroad  in  the  proper  conduct  of 
its  business  to  use."  It  Is  true  the  evidence 
of  the  motorman  in  this  case  is  positive  that 
he  discovered  no  danger  to  the  travelers  on 
the  highway  ^rom  the  approach  of  his  car, 
yet  the  testimony  of  the  four  witnesses  in 
the  carriage  is  positive  that  the  mules  were 
frightened  at  the  approach  of  the  car  and 
that  they  were  plunging  and  trying  to  back 
the  carriage  towards  the  track,  and  the  evi- 
dence of  the  motorman  is  that  he  did  see 
this  vehicle  for  200  yards  on  the  highway  ad- 
jacent to  the  car  track.  Would  not  the  jury 
have  been  authorized  to  conclude,  from  this 
testimony,  that  he  did  discover  the  danger? 
If  he  did  discover  the  danger,  then  it  was 
his  duty,  under  the  decision  of  this  court  re- 
lied upon  by  the  defendant,  to  use  care  to 
avert  the  injury,  such  care  as  the  then  situ- 
ation made  -it  practical  and  possible  for  him 
to  have  used.  If  he  could  have  stopped  the 
car,  or  slackened  its  Speed,  it  was  his  duty 
to  have  done  so. 

And  right  here  it  may  be  observed  that 
there  Is  a  vast  difference  between  a  train  of 
cars  iH*opelled  by  a  locomotive  on  a  track  and 
one  car  under  the  control  of  a  motorman. 
In  one  case  it  would  be  difficult  to  stop  the 
train  to  avert  an  Injury.  In  the  other  case 
it  might  not  be  difficult  to  stop  the  car  to 
avert  an  impending  danger  or  accident  In 
the  case  of  Perry  v.  Macon  St  R.  Co.,  101 
Ga.  410,  29  S.  E.  308,  the  Supreme  Court 
says:  "It  is  undoubtedly  the  duty  of  the  mo- 
torman. In  propelling  a  car  through  the  pub- 
lic streets,  to  notice  the  presence  of  other  ve- 
hicles and  pedestrians  ahead  of  his  car,  and 
at  all  times  be  watchful  to  see  that  the  way 
is  clear ;  and  where  he  has  reason  to  appre- 
hend danger,  or  should  In  the  exercise  of  or- 
dinary care  become  cognizant  of  danger,  he 
should  regulate  the  speed  of  his  car  so  that 
it  may  be  quickly  stopped,  should  occasion 
require  it."  See,  also,  in  this  connection,  B. 
&  B.  R.  Co.  V.  Hoodenpyle,  129  Ga.  174,  58 
S.  E.  705;  Electric  R.  Co.  v.  O'Connor,  99 
Ga.  62,  24  S.  E.  405 ;  Street  R.  Co.  v.  Powell, 
89  Ga.  602, 16  S.  B.  11&  In  the  case  of  Cleve- 
land v.  Street  R.  Co.,  decided  by  the  Ken- 
tucky Court  of  Appeals  and  reported  in  100 
S.  W.  283,  30  Ky.  Law  Rep.  1072,  11  L.  R. 
A.  (N.  S.)  853,  and  cited  by  learned  counsel 
for  the  plaintiff  in  their  most  excellent  brief, 
the  facts  are  very  similar  to  those  In  the  case 
now  under  consideration,  and  in  that  case 
the  court  held  that  "the  motorman  in  charge 
of  an  electric  car,  who  observes  a  lady  seat- 
ed in  a  buggy  near  the  track,  with  the  ac- 
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tloDs  of  the  horse  such  as  to  lead  a  person 
with  ordinary  prudence  to  believe  that  there 
Is  danger  that  the  vehicle  will  be  backed  up- 
on the  track,  Is  bound  to  bring  the  car  under 
such  control  that  it  can  be  stopped  entirely, 
if  necessary,  to  prevent  a  collision." 

In  the  Kentucky  case  it  was  contended 
that  there  was  no  negligence  on  the  part  of 
the  electric  company,  because  the  plaintUT 
did  not  get  on  the  track  until  too  late  for 
the  car  to  stop,  and  counsel  for  the  defend- 
ant In  the  present  case  makes  the  same  con- 
tention. A  portion  of  the  decision  of  the 
learned  Judge  of  the  Kentudiy  Oonrt  of  Ap- 
peals is  so  pertinent,  and  In  our  opinion  ex- 
presses so  clearly  the  law  applicable  to  the 
facts  of  that  case,  as  well  as  to  the  facts  of 
this  case,  that  we  think  it  appropriate  to 
quote  It:  "It  is  insisted  that  the  court  should 
have  instructed  the  Jury  that  appellee  was 
not  entitled  to  recover  damages  resulting 
from  the  collision,  unless  they  should  find 
that,  at  the  time  the  motorman  first  saw, 
or  by  the  exercise  of  reasonable  care  should 
have  seen,  that  the  buggy  was  about  to  be 
backed  on  the  track,  he  could  have  stopped 
his  car  In  time  to  prevent  the  coUlslon.  Un- 
der this  view  of  the  ease,  although  the  mo- 
torman may  have  seen  the  horse  rearing  and 
prancing  and  lunging  backwards  and  for- 
wards, he  was  under  no  obligations  to  Black- 
en the  speed  of  his  car,  or  anticipate  that  the 
vehicle  might  be  backed  on  the  track.  This 
does  not  express  the  measure  of  duty  exact- 
ed from  motormen  in  charge  of  electric  cars. 
They  cannot  wait  until  the  danger  of  colli- 
sion is  imminent,  or  the  person  or  vehicle 
Is  put  in  actual  peril,  before  exercising  or- 
dinary care  to  prevent  an  accident  It  Is  true 
that  the  street  car  service  Is  for  the  benefit 
of  the  public,  and  cannot  fulfill  its  legitimate 
purpose  unless  It  Is  operated  with  some  de- 
gree of  celerity.  Nor  Is  It  necessary  that  a 
car  should  be  slowed  up  every  time  a  horse 
or  team  betrays  signs  of  uneasiness.  But  In 
weighing  the  duties  of  motormen  in  cases  of 
this  character  It  Is  necessary  to  consider  the 
circumstances  and  conditions  that  present 
themselves  calling  for  the  exercise  of  reason- 
able care  and  good  Judgment  upon  his  part. 
Here  a  lady  was  seated  la  an  open  buggy 
standing  by  the  side  of  the  track,  in  plain 
view  of  the  approaching  car.  The  motor- 
man.  If  keeping  a  reasonable  lookout,  could 
have  seen  from  the  actions  of  the  horse  that 
he  was  liable  at  any  moment  to  become  un- 
controllable and  place  the  occupant  of  the 
buggy  In  perU  of  her  life  by  backing  the  bug- 
gy In  such  a  position  that  it  would  come  In 
contact  with  the  car,  and  the  actious  and 
movements  of  the  horse  were  such  that  would 
lead  a  person  of  ordinary  prudence  to  be- 
lieve that  there  was  danger  of  the  vehicle  be- 
ing backed  upon  the  track.  It  was  therefore 
the  duty  of  the  motorman,  observing  this 
condition  of  affairs,  to  have  slackened  the 
speed  of  his  car,  or  have  stopped  it  entirely. 
If  necessary.  In  order  to  prevent  a  collision 


that  should  have  been  anticipated.  Thus  a 
motorman,  who  sees  a  child  walking  on  or 
near  the  street  car  track,  would  t>e  held  to  a 
higher  degree  of  care  than  if  an  adult  were 
in  the  same  position,  and  might  reasonably 
expect  that  there  would  be  more  danger  of 
collision  when  a  vehicle  was  being  driven  by 
a  lady,  and  the  horse  was  restless  and  ex- 
citable, than  there  would  be  If  a  teamster 
was  driving  a  wagon  by  the  side  of  the 
track."  And  the  court  further  on  says  that 
the  high  speed  of  the  car  and  the  failure  of 
the  motorman  to  take  any  action  to  lessen  it 
until  it  was  too  late  to  prevent  the  collision, 
although  he  saw,  or  could  have  seen,  the  per- 
il In  which  appellee  was  placed  In  'time  to 
have  checked  his  car  or  stopped  It,  thereby 
avoiding  the  injury,  manifested  such  a  reck- 
less disregard  of  the  right  of  appellee  as  to 
warrant  the  Infliction    of    exemplary    dam- 


We  cannot  doubt  that  the  principle  of  law 
announced  In  the  case  from  which  the  above 
quotation  is  taken  Is  sound,  and  its  applica- 
bility to  the  facts  of  this  case  is  apparent 
If  the  testimony  of  the  plaintiff  was  the 
truth  of  the  transaction,  it  was  clearly  tbe 
duty  of  the  motorman,  when  he  saw  that  the 
mules  near  the  track  were  frightened  and 
that  the  carriage  was  filled  with  occupants, 
most  of  them  women,  to  have  checked  his  car 
In  time  to  have  prevented  the  accident  If 
the  mules  were  in  such  a  condition  of  fright 
as  described  by  the  driver  and  the  otb^  oc- 
cupants of  the  vehide,  and  If  the  motorman 
could,  by  the  exercise  of  ordinary  care,  liave 
seen  this  condition  of  fright  and  the  impend- 
ing danger  of  an  accident,  and  If  he  could,  by 
the  exercise  of  reasonable  care,  have  pre- 
vented it  It  was  plainly  bis  duty  to  do  so. 
'Hiese  were  all  questions  peculiarly  for  solu- 
tion by  the  Jury. 

Counsel  for  the  defendant  insists  that  in 
order  to  recover  from  the  railway  company 
for  the  horse  becoming  frightened  at  the 
noise  of  a  running  train.  It  must  appear  that 
the  noise  was  unusual  and  unnecessary.  Of 
course,  this  is  unquestionably  true;  but  this 
principle  Is  not  controlling  as  to  the  facts  of 
this  case,  for  here  the  main  ground  of  neg- 
ligence alleged  and  relied  upon  is  not  the 
noise  produced  by  the  running  of  tbe  car,  or 
the  frlgbt  of  tbe  team  by  the  speed  of  the 
car,  or  the  headlight  of  the  car,  but  the  gist 
of  the  charge  of  negligence  Is  that  the  mo- 
torman saw  the  frightened  condition  of  the 
team,  or  by  ordinary  care  could  have  seen 
it  and  the  probability  of  a  collision  In  am- 
ple time  to  have  taken  some  precaution  to 
prevent  it  but  that  he  nevertheless  made  no 
effort  at  all  to  prevent  the  accident  which 
was  imminent,  and  carelessly  continued  to 
approach  at  a  rapid  rate  of  speed.  All  the 
other  all^atlons  of  negligence  which  were 
proven  by  tbe  testimony  in  behalf  of  the 
plaintiff  were  incidental,  and  gave  emphasis 
to  this  main  allegation  of  negligence  on  the 
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part  of  the  motorman  as  proved  by  the  evi- 
dence of  the  plaintlfF. 

It  Is  conteoded,  also,  by  the  defendant, 
that  the  testimony  In  behalf  of  the  defendant 
that  the  deceased  Jumped  out  of  the  carriage 
onto  the  tra<^  which  was  not  disputed, 
showed  such  contributory  negligence  on  her 
part  as  to  prevent  her  father  from  recover- 
ing. It  has  been  frequently  decided  by  the 
Supreme  Court  of  this  state,  and  cannot  rea- 
sonably be  denied,  that  if  one,  by  his  negli- 
gent or  wrongful  act,  causes  an  emergency 
wherein  another  apprehends  a  danger  from 
the  consequences  of  such  negligent  or  wrong- 
ful act,  and  does  an  act  to  avoid  the  conse- 
quences, '  such  as  Jumping  from  a  running 
car  to  avoid  an  impending  collision,  and  acts 
of  like  character,  this  does  not  constitute 
contributory  negligence,  which  can  be  set  up 
by  the  party  whose  conduct  caused  the  emer- 
gency. If  the  decedent  saw  that  the  mules 
were  frightened  by  the  approaching  car,  that 
the  motorman  in  charge  of  the  car  made  no 
effort  to  stop  it,  and  that  there  was  dan- 
ger of  a  collision  by  the  backing  of  the 
carriage  on  the  track  in  front  of  the  rapidly 
approaching  car,  and  In  her  effort  to  avoid 
the  consequences  of  the  motorman's  negli- 
gence ^be  endeavored  to  get  out  of  the. car- 
riage and  stumbled  onto  the  track  In  some 
unaccountable  manner,  this  Is  not  an  act  of 
which  the  defendant  can  take  any  advantage. 
RaUroad  Company  t.  Paulk,  24  Ga.  356; 
Railroad  Co.  v.  Wynn,  26  Ga.  250;  Johnson 
V.  Railroad  Co.,  38  Ga.  400;  Smith  v.  Rail- 
road Co.,  83  Ga.  671,  10  S.  E.  361;  Railroad 
Co.  ▼.  Dickey,  90  Ga.  491,  16  S.  E5.  212;  Sim- 
mons V.  Railroad  Co.,  92  Ga.  658,  18  S.  B. 
990;  Railroad  Co.  v.  Roberts,  116  Ga.  505, 
42  S.  E.  753.  And  in  the  case  of  Central  R. 
Go.  v.  Sears,  {J9  Ga.  437,  it  is  held  that  this 
would  be  true,  although  in  fact  such  emer- 
gency did  not  actually  eslst.  If  It  was  be- 
lieved In  good  faith  that  It  did  exist  But 
wheUier  the  emergency  existed,  or  whether 
the  decedent  believed  that  It  did  exist,  when 
In  fact  it  did  not  exist,  are  all  questions  for 
the  determination  of  the  jury.  Railroad  Co. 
V.  Sears,  supra;  Railroad  Co.  v.  Roach,  64 
Ga.  635. 

The  contention  of  the  learned  counsel  for 
the  defendant  that  the  death  of  the  plain- 
tiff's daughter  was  solely  attributable  to  her 
own  gross  negligence  In  Jumping  out  of  the 
carriage,  and  that  in  fact  the  evidence  Indi- 
cated a  suicidal  intent  on  her  part,  neces- 
sarily presents  questions  for  the  determina- 
tion of  the  Jury.  Considering  the  case  as  a 
whole,  we  think  the  conclusion  Is  Irresistible 
that  the  court  erred  In  deciding,  as  a  matter 
of  law,  that  under  no  fair  and  reasonable 
Inference  from  all  the  evidence  could  the  Jury 
have  found  a  verdict  in  behalf  of  the  plain- 
tiff, and  in  directing  a  verdict  for  the  de- 
fendant 


It  follows,  from  what  we  have  said  In  dis- 
cussing the  questions  raised  by  the  main  bill 
of  exceptions,  that  the  Judgment  on  the  cross- 
bill of  exceptions  must  be  affirmed,  and  that 
on  the  main  bill  of  exceptions  reversed. 


(8  Ga.  App.  XJi) 
HUNT  T.  STATE.     (No.  2,821.) 
(Court  of  Appeals  of  Georgia.    Oct  14.  1910.) 

(SyUahu*  by  the  Court.) 

1.  Instbuctions  Not  Bbboheous. 

The  excerpts  from  the  cbaree  on  which  er- 
ror is  assigned,  when  considered  in  connection 
with  the  entire  charge,  do  not  contain  any 
material  or  substantial  error,  and  did  not  con- 
fuse or  mislead  the  jury  as  to  the  essential 
elements  constituting  the  crime  with  which  the 
defendant  was  charged.  On  the  contrary,  the 
instructions  fuliy,  fairly,  and  with  substantial 
accuracy  submitted  to  the  jury  all  the  issues 
in  the  case. 

2.  KiDNAPPiNO  (§  6*)  —  Cbiminai,  Law  (J 
1159*)  —  Wbit  of  Ebbob  —  Review  —  Evi- 
dence—Age OF  PEBSON  KlDKAPPKD— SUFFI- 

ciENCT  OF  Evidence. 

Individually  we  consider  the  evidence  weak 
and  unsatisfactory,  but  juridically  we  must  con- 
sider it  as  sufficient.  Reviewing  courts  should 
not  enter  the  forum  of  facts,  and  contest  with 
the  jury  the  standard  of  reasonable  doubt  If 
so.  Jury  trials  would  be  a  useless  formality. 

[Ed.  Note. — For  other  cases,  see  Kidnapping, 
Cent  Dig.  {  11 ;  Dec.  Dig.  |  5  ;*  Criminal  Law, 
Cent  Dig.  I!  3074-3083 ;    Dec.  Dig.  S  1159.»1 

3.  Cbiuiital   Law    (g  938*)  —  New   Tbiai,— 

NEWLT     DISCOVEBED     ISVIDBKCE  —  CUKVLA- 

tive  and  Iupeacuinq  Evidence. 

The  alleged  newly  discovered  evidence  was 
simply  'cumulative  and  impeaching,  and  was 
not  likely  to  change  the  result  on  a  second  trial, 
and  there  was  no  error  in  refusing  to  grant  an- 
other trial  on  this  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  {!  2306-2317;  Dec  Dig.  § 
938.*] 

(Additional  SyUatu*  hy  Editorial  Staff.) 

4.  Pakent  and  Child  (f  2*)— Abanoonkbnt 
OF  Child. 

Civ.  Code  1895,  {  2502,  provides  that  until 
majority  a  child  remains  under  the  control 
of  the  father,  and  that  such  parental  power 
is  lost  by  voluntary  contract,  by  consenting 
to  adoption  of  the  child,  by  the  father's  failure 
to  provide  necessaries  for  the  child,  or  bis  aban- 
donment of  his  family,  by  bis  consent  to  the 
child  receiving  the  proceeds  of  his  own  labor, 
by  consent  to  the  child's  marriage,  and  by  cruel 
treatment  of  the  child.  Held,  that  the  fact  that 
a  17  year  old  daughter  bad  for  several  months 
lived  with  her  sister  in  another  town,  where 
they  were  working  in  a  factory,  and  paid  their 
own  expenses  and  furnished  their  own  room,  in 
which  they  were  living,  and  that  she  hnd  made 
several  visits  away  from  her  father's  bouse  to 
relatives,  did  not  show  an  abandonment  of  her 
father's  parental  control. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  §  2.*] 

5.  Kidnapping  ({  2*)— Chabacteb  of  Pebson 
Kidnapped. 

In  a  prosecution  for  kidnapping,  under 
Pen.  Code  1895,  §  110,  providing  that  any  per- 
son who  forcibly,  etc.,  takes  or  entices  away  a 
child  under  the  age  of  18  years  from  its  parent 
or  guardian  or  against  his  will,  or  without  his 
consent,  is  guilty  of   "kidnapping,"  that  a  17 
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rear  old  girl,  alleged  to  bare  been  kidnapped. 
was  a  prostitute,  is  no  defense. 

(Ed.  Note.— E\>r  otber  cases,  see  Kidnapping, 
Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  3928-3929.] 

6.  Witnesses  (§  362*)— Impkacemint. 

While  the  character  of  a  woman  for  virtue, 
morality,  and  chastity  goes  to  her  credit,  her 
bad  character  is  not  sufficient  to  entirely  dis- 
credit her  evidence. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1176;  Dec.  Dig.  S  362.*] 

7.  CJbiminai,   Law    (§    1173*)— Dutt    to    Ih- 
8TBUCT— Impeachment  of  Witnesses. 

In  the  absence  of  a  request  to  charge  on 
the  rules  of  law  relating  to  the  impeachment  of 
witnesses,  a  failure  to  so  charge  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f§  3164-3168;  Dec  Dig.  § 
1173.*] 

Rnssell,  X,  dissenting. 

Error  from  Superior  Court,  Polk  Comity; 
Price  Edwards,  Judge. 

Sam  Hunt  was  convicted  of  kidnapping, 
and  he  brings  error.    AflSrmed. 

O.  R.  Hutcbens,  Janes  &  Hunt,  and  Bnnn 
&  Bunn,  for  plaintiff  in  error.  W.  K.  Field- 
er, Sol.  Gen.,  for  the  State. 

HIIiL^  GL  J.  Hunt  was  Indicted  for  a  vio- 
lation of  section  110  of  the  Penal  Code,  which 
is  as  follows :  "Any  person  who  forcibly,  ma- 
liciously or  fraudulently  leads,  takes  or  car- 
ries away,  or  decoys  or  entices  away,  any 
child  under  the  age  of  eighteen  years,  from  its 
parent  or  guardian,  or  against  his  will,  or 
without  his  consent,  is  guilty  of  kidnapping." 
The  motion  for  a  new  trial,  based  on  the  gen- 
eral grounds  and  on  32  special  grounds,  was 
overruled,  and  the  defendant  brought  the 
case  here  for  review.  It  is  earnestly  insisted 
by  his  counsel  that  the  evidence  did  not  make 
out  his  guilt  beyond  a  reasonable  doubt,  in 
that  the  proof  was  not  clear  as  to  the  age 
of  the  girl  at  the  date  of  her  abduction,-  and 
It  also  appeared  affirmatively  that  her  fa- 
ther had  abandoned  his  parental  control  of 
his  daughter  before  the  time  when  she  was 
alleged  to  have  been  taken  away  from  home, 
and  the  evidence  was  not  at  all  satisfactory 
as  to  the  fact  of  her  abduction.  It  is  also  in- 
sisted that  she  was  a  prostitute  of  such  bad 
character  that  she  could  not  be  abducted. 

We  will  briefly  notice  the  merits  of  the 
case  made  by  the  evidence.  As  to  the  age 
of  th&  girl,  both  her  father  and  mother  testi- 
fied positively  and  unequivocally  that  she 
was  17  years  old  on  the  18th  day  of  January 
previous  to  the  trial  of  the  case,  which  took 
place  on  September  1,  1909.  An  aunt,  who 
testified  that  she  was  present  at  the  birth  of 
the  girl,  testified  that  she  was  17  years  of 
age,  and  an  uncle,  the  husband  of  this  aunt, 
corroborated  this  statement.  In  the  absence 
of  any  record  made  at  the  date  of  her  birth, 
or  of  any  record  kept  by  the  family  of  that 


date,  this  positive  testimony  of  her  parents 
was  the  best  evidence  of  the  fact  that  could 
have  been  produced ;  and  the  evidence  of 
her  aunt  and  uncle  was  also  of  considerable 
probative  value.  In  addition  to  this  evidence 
as  to  her  age,  the  girl  herself  testified  that 
she  had  been  told  by  her  mother  that  she 
was  17.  To  meet  this  positive  character  of 
evidence,  several  witnesses  were  introduced 
who  testified  that  the  girl  was.  from  20  to 
22  years  of  age  at  the  time  of  the  trial,  and 
was  therefore  over  the  age  of  18  years  at 
the  time  it  is  alleged  that  she  was  taken 
away  from  her  parents,  giving  facts  and  cir- 
cumstances in  support  of  their  testimony  of 
more  or  less  weight  But  in  view  of  the  tes- 
timony for  the  state  it  cannot  be  reasonably 
contended  that  the  age  of  the  girl  was  shown 
to  have  been  under  18  years  when  the  of- 
fense was  committed.  It  was  exclusively  a 
question  for  the  Jury,  and  if  they  saw  fit  to 
accept  the  positive  testimony  of  the  parents 
of  the  girl  as  proof  of  this  essential  fact,  cer- 
tainly this  court  cannot  say  that  they  found 
this  fact  without  any  evidence  to  support  it 
As  to  the  allegation  that  her  father  bad 
abandoned  bis  parental  control,  the  evidence 
showed  that  she  was  taken  away  from  her 
father's  house  by  the  defendant  It  is  true 
that  she  had  for  several  months  lived  with 
her  sister  in '  the  town  of  Gedartown,  and 
that  she  and  her  sister  were  working  in  a 
factory  at  that  place,  paid  their  own  ex- 
penses, and  furnished  the  room  In  which 
they  were  living,  and  there  is  also  evidence 
that  she  had  made  several  visits  away  from 
her  father's  home  to  relatives;  but  these 
facts  did  not  even  tend  to  show  that  parental 
control  had  been  abandoned.  "Until  ma- 
jority the  child  remains  under  the  control  of 
the  father,  who  is  entitled  to  his  services  and 
the  proceeds  of  his  labor.  QThis  parental  pow- 
er la  lost :  (1)  By  voluntary  contract,  releas- 
ing the  child  to  a  third  person.  (2)  By  con- 
senting to  the  adoption  of  the  child  by  a 
third  person.  (3)  By  the  failure  of  the  father 
to-  provide  necessaries  for  his  child,  or  his 
abandonment  of  bis  family.  (4)  By  his  con- 
sent to  the  child  receiving  the  proceeds  of  his 
own  labor,  which  consent  shall  be  revocable  at 
any  time,  (o)  By  consent  to  the  marriage  of 
the  child,  who  thus  assumes  inconsistent  re- 
sponsibilities. (6)  By  cruel  treatment  of  the 
child."  Civ.  Code  1895,  |  2502.  It  is  contend- 
ed that  the  facts  that  the  daughter  in  this 
case  had  lived  away  from  her  parents  for 
several  months  with  her  sister  in  Cedartown, 
and  had  during  that  time  received  the  pro- 
ceeds of  her  own  labor,  .were  sufficient  to 
show  that  tly  father  had  lost  his  parental 
power  or  control  over  her.  It  Is  not  contend- 
ed that  parental  power  was  lost  In  any  oth- 
er way.  Admitting  it  to  be  true  that  the 
daughter  was  allowed  to  have  her  own  wages 
and  did  live  with  her  sister  away  from  home 
for  several  months,  this  by  no  means  estab- 
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lishes  the  fact  that  the  father  had  surrender- 
ed his  power  over  her,  or  that  her  manomis- 
Bion  was  complete  and  final.  Even  if  a  par- 
ent should  allow  a  child  to  engage  in  a 
particular  employment  and  retain  for  him- 
self the  wages  for  his  services  rendered 
while  so  engaged.  It  would  by  no  means  fol- 
low that  the  minor  had  been  manumitted  by 
his  father  for  the  whole  period  of  his  minori- 
ty. Atlanta  Railroad  Co.  ▼.  Smith,  94  Oa. 
Ill,  20  S.  E.  763.  The  temporary  permission 
by  the  father  that  the  daughter  should  keep 
her  earnings  in  this  case  and  apply  them  to 
her  own  use,  and  the  fact  that  she  lived 
away  from  home  for  several  months  while 
she  was  engaged  in  working  in  the  factory, 
were  not  sufficient  to  show  that  he  had  lost 
his  parental  power  over  her,  and  any  infer- 
ence that  such  was  the  case  was  fully  rebut- 
ted by  the  fact  that  she  had  returned  to  her 
home  and  was  living  with  her  father  at  the 
time  of  her  abduction.  Besides,  her  father 
testified  positively  that  he  bad  not  surren- 
dered his  control  of  her.  The  Jury  were 
therefore  fully  authorized  to  find  that  this 
essential  Ingredient  of  the  offense  was  Clear- 
ly shown  by  the  evidence  in  behalf  of  the 
contention  made  by  the  state. 

It  is  insisted  in  the  third  place  that  the 
evidence  failed  to  show  that  this  girl  was 
taken  or  -carried  away  from  her  parents; 
that  she  was  a  girl  of  depraved  and  immoral 
character,  who  led  a  life  of  utter  degrada- 
tion and  abandonment,  and  had  left  her 
father's  home  without  any  Inducement  ex- 
cept her  own  vicious  inclination.  It  is  true 
the  evidence  does  show  that  the  girl  was  a 
prostitute;  but  the  law  makes  no  discrimi- 
nation In  the  character  of  a  child  under  18 
years  of  age,  wlio  is  taken  or  carried  away 
from  the  control  of  its  parent  or  guardian. 
The  law  is  intended  to  protect  the  bad  child 
as  well  as  the  good  one,  and  its  purpose  Is 
to  protect  the  rights  of  the  parents  as  well 
as  to  save  the  child  from  the  machinations 
of  a  wicked  man.  Indeed,  it  might  very  Just- 
ly be  -contended  that  there  was  greater  rea- 
son for  its  enforcement  in  the  case  of  a 
vicious  child  than  of  a  good  one;  for  such 
a  child  would  more  greatly  need  the  protec- 
tion of  his  or  her  parent.  But,  as  stated,  the 
law  makes  no  discrimination.  If  the  girl's 
statement  was  true  (and  the  Jury  had  the 
right  to  believe  it,  notwithstanding  the  at- 
tempted impeachment  of  her  by  showing  her 
bad  character),  she  was  induced  to  go  with 
the  defendant  from  her  home  by  his  state- 
ment to  her  that  he  had  received  a  letter 
from  the  man  who,  she  claimed,  had  seduced 
her  and  was  the  father  of  #he  child  with 
which  she  was  then  pregnant,  and  who  was 
a  relative  of  the  defendant,  saying  for  her  to 
meet  him  for  the  purpose  of  marriage.  It  is 
unnecessary  to  go  into  the  revolting  details 
of  the  occurrences  which  took  place  while  the 
girl  was  in  the  custody  and  control  of  the  de- 
fendant, and  before  she  had  been  rescued 
and  brought  back  home  by  her  father. 


The  learned  counsel  for  the  plaintiff  in 
error  earnestly  contended  that  his  guilt  was 
not  established  beyond  a  reasonable  doubt. 
The  doctrine  of  reasonable  doubt  is  one  of 
fact,  and  not  of  law.  Reviewing  courts, 
whose  sole  province  is  to  correct  errors  of 
law,  should  not  enter  the  forum  of  facts  and 
contest  with  the  Jury  the  standard  of  rea- 
sonable doubt  If  so,  Jury  trial  becomes  a 
useless  formality.  It  is  true  the  law  fixes 
the  standard  of  mental  conviction  as  one 
that  must  be  "su£Bcient  to  satisfy  the  mind 
and  conscience  l>eyond  a  reasonable  doubt" 
It  is  logically  impossible  (or  a  reviewing 
court;  where  there  is  any  evidence  to  sup- 
port the  verdict,  to  say  that  this  standard 
was  not  reached.  Indeed,  the  legal  pre- 
sumption is  that  it  was  reached,  and  the 
mind  and  conscience  satisfied;  dse  the  ver- 
dict would  not  have  been  found.  Individ- 
ually we  may  consider  the  evidence  of  guUt 
weak  and  unsatisfactory,  yet  Judicially  we 
must  consider  the  evidence  sufficient,  and 
therefore  the  verdict  must  stand,  unless  the 
Judge,  in  the  trial,  committed  some  material 
error  which  prejudiced  the  rights  of  the  de- 
fendant 

We  have  examined  the  special  assignments 
of  error  very  carefully,  and  we  cannot  find 
an  error  of  a  substantial  or  prejudicial  na- 
ture in  any  of  them.  The  objections  made 
to  certain  excerpts  from  the  charge,  when 
considered  in  connection  with  the  entire 
charge,  are  without  merit  On  the  con- 
trary, the  law  applicable  to  all  the  issues 
made  by  the  evidence  relative  to  the  con- 
stituents of  the  crime  charged  against  the 
defendant  was  fully,  fairly,  and  accurately 
presented  to  the  jury. 

The  exception  that  the  Juc^ie  did  not  in- 
struct the  Jury  anywhere  In  his  charge  as  to 
the  rules  of  law  r^arding  impeaching  evi- 
dence and  the  effect  to  be  given  thereto  is 
not  sufficient  even  if  erroneous,  to  Justify  a 
reversal,  there  being  no  request  for  such  a 
charge.  The  only  witness  in  tills  case  whom 
it  was  attempted  to  impeach  was  the  girl 
who.  It  is  alleged,  was  inveigl^  and  taken 
away  from  the  control  of  her  parent  and  the 
impeachment  simply  went  to  prove  her  char- 
acter as  a  prostitute.  While  the  character 
of  a  woman  for  virtue,  morality,  and  chas- 
tity goes  to  her  credit  yet  the  fact  of  l>ad 
character  is  not  sufficient  to  entirely  dis- 
credit her  evidence,  and  we.  think  the  weight 
that  should  be  attached  to  it  might  be  safely 
left  to  the  intelligence  of  the  Juryj  who  see 
her  and  hear  her  testify.  But  it  has  been 
frequently  held  by  the  Supreme  Court  and 
by  this  court  that  In  the  absence  of  a  re- 
quest to  charge  on  the  rules  of  law  relating 
to  the  impeachment  of  witnesses,  a  failure  so 
to  charge,  would  not  be  reversible  error. 
Strickland  v.  State,  4  6a.  App.  445,  61  S.  E. 
841;  Roberson  v.  State,  4  Ga.  App.  833,  62 
S.  E.  539. 

The  remaining  grounds  in  the  motion  for  a 
new  trial  all  relate  to  alleged  newly  discov- 
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ered  erldecce.  No  new,  material,  or  sul>- 
stantlre  fact  is  disclosed;  but  this  alleged 
newly  discovered  evidence  is  purely  impeach- 
ing and  cumulative  in  character.  It  relates 
to  the  bad  character  of  the  girl  who  was 
abducted,  and  to  her  age  at  the  time  of  the 
abduction.  Both  these  questions  were  fully 
considered  by  the  Jury,  and  in  our  opinion 
this  alleged  newly  discovered  evidence,  In  all 
probability  would  not  have  produced  a  dif- 
ferent verdict,  if  it  had  been  before  the  Jury. 
Judgment  afiSrmed. 

f 
RUSSELL,  J.  (dissenting).  I  cannot  con- 
cur in  the  Judgment  of  affirmance,  because 
In  my  opinion  the  newly  discovered  evidence 
would  produce  a  different  result  The  record 
discloses  a  very  weak  and  doubtful  case; 
and,  while  I  have  no  desire  to  interfere  with 
the  finding  of  the  Jury  upon  the  testimony 
adduced,  I  think  the  ground  of  the  motion 
based  upon  newly  discovered  evidence  is 
meritorious.  It  conforms  with  every  require- 
ment of  law,,  and  there  should  be  another 
trial. 

<g  Oa.  App.  344) 

ICADISON  SUPPLY  &  HARDWARE  CX).  t. 

RICHARDSON.     (No.  2,671.) 
(Conit  «f  Appeals  of  aeoigia.    Oct  14,  IdlO.) 

(ByUahut  (y  the  Court.) 

1.  Landlord  and  Tenant  ({  271*) — Distbess 
—Money  Rule— Jurisdiction. 

A  merchant  foreclosed  a  lien  for  mipplies 
In  the  county  conrt  against  a  fanner,  and  had 
the  execution  levied  upon  the  crops  of  the 
farmer.  After  this  levy,  the  farmers  landlord 
saed  out  in  a  justice  court  a  distress  warrant 
against  him  for  rent  due  during  the  year  of 
which  the  supplies  were  furnished,  and  the 
constable  of  the  justice  court  levied  the  distress 
warrant  on  the  crops  of  the  tenant.  The  mer- 
chant and  the  landlord  agreed  that  a  S50  deposit 
with  the  constable  should  be  held  by  him  in 
lieu  of  any  proceeds  that  might  arise  from  the 
sale  of  the  crops,  and  both  waived  any  sale  of 
the  crops  by  the  constable.  The  landlord  ruled 
the  constable  in  the  justice's  court,  and  the  mer- 
chant filed  a  counteraffidavit  contesting  the 
right  of  the  landlord  to  priority  of  payment. 
Held,  the  justice's  court  had  jurisdiction  to  hear 
and  determine  the  rule,  and  to  decide  the  con- 
testing claims  of  the  landlord  and  the  merchant 
as  to  the  $00  in  the  hands  of  the  constable. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  J  1127;  Dec.  Dig.  f  271.*] 

2.  Landix>bd  and  Tenant  ({  254*)— Estop- 
pel TO  Assert  Lien— Acts  Constitutino. 

Where  a  landlord  told  a  merchant  that  his 
tenant  would  owe  him  1,000  pounds  of  lint 
cotton  foi  rent,  and  subsequently  the  landlord 
rented  the  tenant  an  additional  quantity  of 
land,  making  the  total  rent  for  all  the  land 
1,400  pounds  of  lint  cotton  for  the  year,  the 
landlord  was  not  estopped  by  this  statement 
to  the  merchant  from  claiming  priority  of  lien 
for  the  entire  amount  of  the  rent  as  against 
the  lien  of' the  merchant  for  supplies  furnished 
to  the  tenant  Alston  v.  French,  6  Ga.  App. 
110  (2),  62  S.  B.  713. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {§  1034,  1036;  Dec. 
Dig.  S  254.*] 


3.  Estoppel  (J  110*)— PLEADiNa  and  Proof. 

Estoppels  are  not  favored,  and,  when  relied 
on,  must  be  specially  pleaded  and  proved. 

VEA.  Note.— For  other  cases,  oee  Estoppel, 
Cent  Dig.  {  300;   Dec  Dig.  {  110.*] 

4.  Landix)bd  and  Tenant  (g  246*) — Land- 
lord's Lien — Extent. 

The  landlord's  lien  attaches  to  the  whole 
of  the  crop  of  his  tenant,  a,nd  not  to  a  part  of 
it  Daniel  V.  Harris,  84  Ga.  480,  10  S.  B.  1013. 
[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  §  093;  Dec.  Dig.  i 
246.*] 

5.  Appeal  and  Ebbob  (|  1046*)— Habxlbss 
ETbbob- Refusal  of  Ofkniro  and  Closins 
Argument. 

While  the  opening  and  conclusion  of  the 
argument  is  generally  a  valuable  right  its  re- 
fusal cannot,  in  any  event,  be  reversible  error, 
where  the  evidence  demanded  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4130;   Dec.  Dig.  I  1046.*] 

6.  Review  on  Appeal. 

No  error  of  law  appears.  The  evidence 
demanded  the  verdict  rendered  in  the  justice's 
court  and  there  was  no  error  in  overruling  the 
certiorari. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  Qt  Lewis,  Judge. 

Action  between  the  Madison  Supply  & 
Hardware  Company  and  J.  W.  Richardson. 
From  the  Judgment,  the  company  brings  er- 
ror.   Affirmed. 

M.  0.  Few,  for  plalntitr  in  error.  Georg* 
&  Anderson,  for  defendant  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


(8  Ga.  App.  382) 
BROWN  v.  STATE.    (No.  2,862.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(Syllahu*  fty  the  Court.) 

1.  Homicide    f|    255*)  —  Voluntabt    Man- 
slaughter—Sufficienot  OF  Evidence. 

The  evidence  authorized  the  conviction  of 
voluntary  manslaughter. 

[Bid.   Note.— For  other   cases,    see   Homicide, 
Cent  Dig.  {  640;   Dec  Dig.  {  255.*] 

2.  Ample  Foundation  fob  Dtino  D^claba- 

tions. 

There  was  ample  foundation  laid  for  the 
introduction  of  the  alleged  dying  declarations,  to 
authorize  the  judge  to  submit  tiiem  to  the  jury 
with  proper  instruction. 

3.  Criminal  Law  ({  695*)  —  Tbial  —  Objec- 
tions. 

Where  an  objection  goes  to  testimony  as  a 
whole,  and  part  of  the  testimony  is  admissible, 
the  objection  may  without  error  be  overruled, 
though  a  part  of  the  testimony  be  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  1637 ;  Dec  Dig.  {  695.*] 

4.  Homicide  (|  202*)  —  Evidence  —  "Dtino 
Declaration." 

Alleged  dying  declarations  are  admissible  In 
evidence  only  when  made  at  a  time  when  the 
deceased  was  in  the  article  of  death.  In  the 
present  case  the  fact  that  the  deceased  was  in 
the  article  of  death  when  the  alleged  declara- 
tions were  made  was  plainly  and  almost  indis- 
putably shown.  In  charging  the  jury  upon  the 
subject  the  judge  at  first  correctly  charged  that 
to  be  receivable  as  a  "dying  declaration,"  the 


•For  other  cases  sm  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kay  No.  Series  *  Rop'r  Indezea 
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statement  must  have  been  made  by  the  deceased 
while  in  the  article  of  death ;  but  in  a  succeed- 
ing sentence,  while  again  referring  to  the  ele- 
ments essenthil  to  such  declarations  being  re- 
ceived in  evidence,  he  omitted  to  call  the  at- 
tention of  the  jury  to  this  element  along  with 
the  others.  Exception  is  talcen  to  the  portion 
of  the  charge  in  which  the  judge  omitted  ref- 
erence to  this  element.  Held,  that  prima  facie 
the  exception  is  well  taken,  but  that,  when  it 
is  considered  in  connection  with  the  state  of 
the  evidence  on  the  subject,  and  in  connection 
with  what  the  judge  also  stated  in  the  same 
context,  the  error  is  not  deemed  sufficiently 
harmful  to  justify  a  reversal,  because  it  is  prob- 
able that  the  jury  was  not  misled  by  the  inac- 
curacy of  the  statement. 

[EJd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  429;    Dec.  Dig.  S  202.* 

£^or  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2297-225)8.] 

5.  Homicide  (§  123*)— Jubtifiablb  Houicide 

—Defense  of  Habitation. 

While  a  person  may  be  justifiable  in  kill- 
taig  to  prevent  his  habitation  from  being  entered 
through  violence  or  surprise,  by  a  person  at- 
tempting to  enter  in  a  riotous  manner,  even 
though  they  have  no  actual  or  apparent  inten- 
tion of  committing:  a  felony  therein,  but  intend 
merely  to  commit  a  misdemeanor  upon  the 
slayer  or  some  person  dwelling  in  the  habita- 
tion, yet  the  state  of  the  evidence  in  this  case 
was  not  such  as  to  require  the  judge  to  submit 
to  the  jury  any  instruction  on  this  subject. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  182,  183 ;  Dec.  Dig.  S  123.  •] 

e.  Homicide     (|     295*)   —  Ihstbuctions  — 

Threats. 

The  proposition,  so  often  announced  by  this 
court  and  by  the  Supreme  Court,  that  it  is 
prima  facie  error  for  the  court  to  instruct  the 
jury  that  "provocation  by  words,  threats,  men- 
aces, and  contemptuous  gestures  shall  in  no  case 
be  sufficient  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder,"  is  still  the  law  in 
this  state.  The  quality  of  error  in  tbe  state- 
ment quoted  is  its  inaptitude  to  convey  the  idea 
intended  to  be  conveyed,  and  its  likelihood  to 
mislead  the  jury  in  certain  classes  of  cases. 
Under  the  facts  of  the  present  case,  and  the 
change  of  the  court  as  a  whole,  there  is  no  rea- 
sonable probability  that  the  jury  were  misled  or 
the  defendant  prejudiced  by  the  giving  of  this 
instruction,  in  the  context  in  which  it  was  given. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  t§  606-600;   Dec.  Dig.  §  295.*] 

(Additional  Svllahu*  ty  Editorial  Staff.) 

7.  Criminai.  Law  (§  824*)— Duty  to  Chaboe. 
If  accused  desires  an  instruction  upon  prin- 
ciples of  law  applicable  to  some  theory  of  the 
case  set  up  only  in  his  own  unsworn  statement, 
he  muRt  present  a  written  request  to  charge 
upon  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1990-2004;   Dec.  Dig.  §  824.*] 

Error  from  Superior  Court,  Washington 
County;   B.  T.  Rawllngs,  Judge. 

W.  L.  Brown  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and  he 
brings  error.    Affirmed. 

A.  R.  Wright,  for  plaintiff  In  error.  Al- 
fred Herrlngton,  Sol.  Gen.,  James  K.  Hines, 
and  Evans  &  Evans,  for  the  State. 

POWELL,  J.  The  defendant  was  Indicted 
for  murder,  and  convicted  of  voluntary  man- 
alaugbter.    The  deceased  was  the  marsball  of 


a  small  town  In  Washington  county.  He  had 
arrested  a  negro  on  some  charge,  and  was 
trying  to  get  from  the  negro  a  gun,  which 
the  latter  had  had  during  the  afternoon.  The 
negro  told  him  that  it  was  at  his  (the  ne- 
gro's) home.  The  deceased  and  a  man  named 
Wells  end  the  negro  went  to  a  small  house, 
which  seems  to  have  been  occupied  by  the 
defendant's  daughter.  Wells  held  the  negro 
on  the  outside,  while  the  deceased  opened  a 
window  and  entered  the  bouse.  Upon  enter- 
ing the  house  by  breaking  open  the  window, 
th^  deceased  found,  in  tbe  room  together,  tbe 
defendant,  who  was  a  white  man,  and  also  a 
woman  who  was  a  daughter  of  tbe  negro. 
Just  what  happened  Inside  tbe  bouse  about 
this  tlpie  Is  not  clearly  disclosed  by  tbe  evi- 
dence. It  does  appear  that  the  deceased  did 
not  find  the  gun,  and  tbe  defendant  says  that 
the  deceased  bit  him  and  also  tbe  woman 
with  his  club.  It  was  in  the  night,  and  tbe 
deceased  bad  to  desist  from  bis  search  for 
the  gun  on  account  of  a  lack  of  matches, 
there  being  no  other  form  of  light.  He  asked 
the  defendant  for  a  match,  and  tbe  latter  re- 
plied that  he  did  not  have  one.  The  woman 
came  out  of  the  bouse,  as  did  the  deceased, 
and  the  def«idant  came  as  Car  as  tbe  door. 
The  deceased  asked  Wells  to  get  him  some 
more  matches,  and  Wells  stepped  to  a  store 
about  60  yards  away  and  got  the  matches. 
On  his  return  he  found  tbe  defendant  stand- 
ing in  tbe  door  with  his  gun  In  his  band,  and 
tbe  deceased  standing  out  in  front  of  the 
bonse,  some  six  to  ten  steps  away,  with  bis 
pistol  In  bis  band,  holding  it  down  by  his 
side.  It  seems  that  when  the  defendant  start- 
ed out  of  the  bouse  he  accidentally  discover- 
ed that  the  negro  had  set  tbe  gun  down  be- 
side tbe  steps.  He  picked  it  up,  and  had  It 
in  his  hands  when  Wells  returned.  Wells 
handed  the  matches  to  the  deceased,  and  the 
latter  struck  one  of  them  on  the  seat  of  his 
breeches,  at  the  same  time  moving  a  step  or 
two  toward  the  bouse;  Nowhere  in  the  evi- 
dence is  there  any  evidence  that  be  made  any 
effort  to  point  the  pistol  toward  the  defend- 
ant, or  to  do  him  any  violence;  but  tbe  defend- 
ant. In  bis  statement  to  the  jury,  says  that 
the  deceased  did  point  tbe  pistol  toward  blm, 
saying,  "God  damn  you,  I  will  kill  you,"  and, 
suiting  the  act  to  the  word,  was  advancing 
rapidly  with  the  drawn  pistol  when  the  de- 
fendant shot  blm.  For  tbe  purpose  of  mak- 
ing clear  what  is  said  In  tbe  further  discus- 
sion of  the  case,  let  it  be  noted  here  that  tbe 
defendant  made  no  contention  that  be  was 
deceived  by  an  apparent  situation  of  dan- 
ger. He  stood  squarely  on  the  proposition 
that  he  shot  In  actual  self-defense — that  tbe 
deceased  bad  drawn  and  pointed  a  pistol, 
and  was  advancing  on  him  with  the  state- 
ment, "God  damn  you,  I  will  kill  you;"  and 
the  defendant  gave  a  reason  for  the  deceas- 
ed's so  acting,  namely,  that  he  had  the  mo> 
ment  before  used  approbrlous  language  to  the 
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fieceased,  or  at  least  language  Trhlch  the  de- 
ceased might  have  considered  opprobrious. 
It  Is  true  that  the  occurrence  happened  about 
8  or  9  o'clock  at  night;  but  it  was  a  bright, 
starlit  night,  and  it  seems  that  the  persons 
of  the  parties  and  their  movements  could  be 
plainly  seen.  There  is  no  Insistence  to  the 
contrary. 

The  state's  testimony  was  that,  when  the 
deceased  struck  the  match  and  started  Into 
the  house,  the  defendant  shot  him,  without 
any  cause  whatever;  that  while  the  officer 
had  the  pistol  in  his  hand,  holding  it  down 
by  bis  side,  he  was  not  making,  nor  was  he 
appearing  to  make,  any  attack,  nor  was  he 
using  any  language  Indicating  that  he  was 
about  to  make  an  attack  of  any  kind.  Ap- 
parently he  was  about  to  go  back  into  the 
honse  to  continue  his  search  with  the  matches 
which  Wells  had  just  brought  him.  The  the- 
ory of  the  state  as  to  this  feature  of  the  case 
was  that  the  defendant  shot  the  deceased 
out  of  anger,  because  the  latter  had  found 
him  in  the  room  with  the  negro  woman  and 
had  threatened  to  make  a  case  against  him 
for  his  illicit  intercourse  with  her.  If  it  were 
not  for  the  fact  that  the  defendant  in  his 
statement  set  up  that  the  deceased  had  struck 
him  with  his  policeman's  club  but  a  ferw  mo- 
moits  before,  the  verdict  of  voluntary  man- 
slaughter would  hardly  be  supported  by  the 
evidence.  It  would  probably  be  considered 
one  of  those  cases  of  murder  or  nothing,  in 
which  a  compromise  verdict  would  not  be 
legally  permissible.  The  Jury,  however,  had 
the  right  to  find  that  the  defendant  was 
aroused  to  anger  by  being  beaten  by  the  po- 
liceman with  the  club,  both  upon  bis  bead 
and  upon  his  ribs,  and  that,  while  his  pas- 
sion was  thus  aroused,  and  before  It  bad 
subsided,  he  got  into  possession  of  the  gun 
and  did  the  killing;  and  in  this  phase  of  the 
case  the  verdict  of  voluntary  manslaughter 
can  be  upheld. 

2,  8.  Objection  is  made  to  the  admission  of 
certain  alleged  dying  declarations  of  the  de- 
ceased, as  follows:  "I  am  shot  for  nothing; 
that  man  has  shot  me  for  nothing.  I  want 
you  all  to  catch  him  and  bring  him  up  to  the 
court  I  want  the  court  to  deal  with  him. 
It  isn't  right  for  a  man  like  that  to  be  walk- 
ing about  here  at  large,  and  for  me  to  be 
shot  all  to  pieces  as  I  am.  I  can't  stand  It 
That  man  has  killed  me  for  nothing."  One 
of  the  objections  is  that  the  proper  founda- 
tion was  not  laid  for  the  admission  of  this 
alleged  dying  declaration.  Without  going 
into  this  objection  In  detafl,  it  is  sufficient 
to  say  that  the  foundation  was  amply  laid  to 
make  a  prima  fade  case.  The  other  objec- 
tion was  that  the  alleged  declaration  was  not 
the  statement  of  any  facts  relating  to  th6 
cause  of  the  death  of  the  declarant,  or  tend- 
ing to  identify  the  person  who  killed  him, 
but  was  the  mere  ext»resslon  of  a  conclusion 
of  the  declarant  and  of  his  personal  feelings 
and  desires  as  to  the  accused.    If  the  objec- 


tion bad  been  directed  to  that  portion  of  the 
statement  which  related  to  the  desire  of  the 
deceased  that  the  defendant  be  caught  and 
dealt  with,  and  to  his  views  as  to  the  defend- 
ant's being  at  large,  there  might  have  been 
merit  in  the  objection;  but  the  objection 
went  to  the  testimony  as  a  whole,  and  at 
least  that  portion  of  the  declaration  in  which 
he  said,  "I  am  shot  for  nothing;  that  man 
has  killed  me  for  nothing,"  was  certainly  not 
subject  to  the  objection  stated.  White  v. 
State,  100  Ga.  059  (2),  28  S.  B.  423:  Darby 
V.  State,  79  Ga.  63,  8  S.  B.  663.  And  it  is 
well  settled  that  where  an  objection  goes  to 
the  testimony  as  a  whole,  and  a  portion  M 
admissible,  the  objection  may  without  error 
be  overruled  by  the  court  although  a  por- 
tion would,  as  against  specific  objection  made 
to  it  be  inadmissibflfc 

4.  The  proposition  stated  in  the  fourth 
headnote  seems  to  need  no  further  dabora- 
tlon. 

6.  Bzception  is  taken  to  the  fact  that  the 
court  failed  to  Instruct  the  Jury  concerning 
the  contention  of  the  defendant  that  he  was 
acting  in  defense  of  his  place  of  habitation 
against  "two  persons  who  manifestly  intend- 
ed and  endeavored  In  a  riotous  and  tumultu- 
ous manner  to  enter  the  same  for  the  pur- 
pose of  offering  personal  violence  to  the  ac- 
cused." It  is  insisted  is  connection  herewith 
that  the  court  erred  in  limiting  the  defend- 
ant'^rlght  of  self-defense  by  charging  that 
he  would  not  have  had  the  right  to  kill  the 
deceased,  unless  the  latter  was  attempting  or 
apparently  attempting  to  inflict  a  felony  up- 
on hUn.  Counsel  rely  upon  the  decision  in 
McGray  v.  State,  68  S.  E.  62  (11),  in  which  It 
is  held  that  a  person  may  defend  his  place 
of  habitation  against  two  or  more  persons 
I  who  manifestly  Intend  in  a  riotous  and  tu- 
multuous manner  to  enter  the  same  for  the 
I  purpose  of  assaulting  or  offering  personal  vlo- 
I  lence  to  some  one  dwelling  therein,  although 
the  act  intended,  or  apparently  intended, 
would  not  amount  to  a  felony.  We  see  noth- 
ing in  the  record  which  would  have  rendered 
this  charge  applicable.  In  the  first  place,  the 
defendant  was  not  at  his  place  of  lawful  hab- 
itation, but  was  apparently  at  his  place  of 
unlawful  cohabitation.  There  was  no  evi- 
dence that  the  deceased  was,  in  connection 
with  any  other  person,  attempting  to  enter 
the  house  for  the  purpose  of  doing  violence 
to  any  person  dwelling  therein.  The  woman 
who  lived  in  the  house  bad  already  left  it 
Certainly  there  was  nothing  in  the  state's 
testimony  to  bring  the  case  within  the  provi- 
sion of  the  law  relied  on ;  and  It  is  a  well- 
recognized  proposition  that,  if  the  defendant 
desire  to  have  the  Judge  instruct  the  Jury 
upon  principles  of  law  applicable  to  some 
theory  of  the  case  set  up  only  in  his  own  un- 
sworn statement  be  must  present  a  written 
request  to  charge  upon  the  subject 

6.  The  judge  in  this  case  did  what  this 
court  and  the  Supreme  Court  haa  often  depre- 
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cated.  He  read  to  the  Jury  In  full  section  65 
of  the  Penal  Code  of  1895,  including  the  lan- 
guage, "provocation  by  words,  threats,  men- 
aces," etc.  There  are  so  many  cases  in  which 
menaces,  especially  when  accompanied  by 
words  and  threats  and  other  peculiar  sur- 
roundings, will  raise  such  an  appearance  of 
danger  as  to  Justify  the  defendant  in  killing, 
that  the  statement  quoted  from  the  section 
of  the  Code  is  a  very  inapt  form  of  express- 
ing the  law  upon  this  subject.  We  think  that 
the  bendi  and  (be  profession  understand  that 
this  language,  as  used  in  connection  with  the 
section  of  the  Code  on  voluntary  manslaugh- 
ter, relates  only  to  what  will  mitigate  a  kill- 
ing from  murder  to  manslaughter,  and  that 
It  has  no  relation  to  the  proposition  that  a 
person  may  Justify  a  killing  by  showing  that 
he  acted  in  response  to  a  reasonable  fear 
that  a  felony  was  about  to  be  committed  up- 
on him,  although  that  fear  may  have  been 
generated  'by  words,  threats,  and  menaces, 
taken  in  connection  with  the  particular  cir- 
cumstances surrounding  the  killing.  How- 
ever, the  ground  of  the  prima  facie  error  us- 
ually arising  from  the  Judge's  living  this 
language  In  charge  to  the  Jury  Is,  not  that 
the  language  is  absolutely  Incorrect,  as  ap- 
plied to  the  context  in  which  it  appears,  but 
that  it  is  so  inaptly  expressed  as  to  be  likely 
to  mislead  the  Jury,  provided  that  the  ele- 
ment of  Justification  on  account  of  reasq^ble 
fears  aroused  by  an  apparent  situation  of 
danger  Is  present  in  the  case.  Therefore,  as 
we  held  in  the  case  of  Mlxon  v.  State,  7  Ga. 
App.  805  (9),  68  S.  B.  315:  "It  is  not  uncon- 
ditionally erroneous  for  a  Judge  to  Instruct 
the  Jury  that  provocation  by  words,  threats, 
menaces,  and  contemptuous  gestures  can  in 
no  case  be  sufficient  to  free  the  person  killing 


from  the  guilt  and  crime  of  murder.  Wheth- 
er such  a  charge  is  erroneous  or  not  depends 
on  the  facts  of  the  case,  and  on  what  else  is 
said  in  the  charge  on  the  same  subject." 

As  we  have  endeavored  to  show  in  connec- 
tion with  the  statement  of  facts  at  the  open- 
ing of  this  opinion,  the  defendant  did  not 
rely  upon  a  case  of  apparent  self-defense, 
arising  from  misleading  or  unusual  surround- 
ings, but  upon  actual  self-defense.  If  the 
defendant  shot  the  deceased  because  the  lat- 
ter was  in  the  act  of  advancing  on  him  with 
a  pointed  pistol,  ready  to  be  used,  coupled 
with  the  statement,  "God  damn  you,  I  will 
kill  you,"  he  was  Justifiable,  and  no  Intelli- 
gent Juror  could  have  listened  to  the  entire 
charge  of  the  court  without  plainly  so  under- 
standing. On  the  other  hand.  If  the  defend- 
ant shot  the  deceased  because  of  anger  arous- 
ed by  the  previous  assault  made  upon  him, 
and  while  he  was  in  a  sudden  heat  of  pas- 
sion, the  verdict  of  manslaughter  was  cor- 
rect. Irrespective  of  whether  the  deceased  had 
used  opprobrious  words,  and  even,  threats,  to 
the  defendant,  provided,  of  course,  the  de- 
ceased was  not  Justified  by  an  actual  attack 
being  made  upon  him  at  the  time  of  the  kill- 
ing; and  we  think  that  the  Jury  plainly  un- 
derstood Oxe  charge  of  tbe  court  to  mean 
this.  The  Jury  might  well  have  found  the 
defendant  guilty  of  murder,  for  there  was 
enough  In  the  evidence  to  make  out  a  tech- 
nical case  of  murder;  but,  as  the  Jury  has 
acquitted  the  defendant  of  that  offense,  it 
will  not  be  necessary  for  us  to  discuss  the 
charge  in  relation  to  that  feature  of  the  case. 

Taking  the  case  as  a  whole,  we  find  no 
such  error  as  to  require  the  grant  of  a  new 
trial. 

Judgment  affirmed. 
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(US  N.  C.  254) 

Mcdonald  et  ai.  t.  hoffman  et  at 

(Supreme  Court  of  North  Carolina,     Oct.  19, 
1910J 

1.  Judgment  (5  497*)— Colultebat  Attack 
— False  Recitals  in  Judgment — Remedy. 

A  judgment  reciting  that  personal  service 
of  summons  was  made  may  not  be  collaterally 
attacked  on  the  ground  that  summons  was  not 
served,  but  the  remedy  is  by  motion  in  the  ac- 
tion to  set  aside  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  mg.  H  937,  938;    Dec.  Dig.  {  497.*] 

2.  MOBTOAOKS  (S  638*)— FOBECLOSUBB— Tm.E 
or  PUBCHASEB  —  iBBEGXn^BJTT  IN  JUDO- 
HENT. 

A  purchaser  at  a  mortgage  foreclosure  sale 
may  rely  on  the  judgment,  and  bis  title  is  not 
affected  by  irregularities  in  the  proceedings  of 
which  he  had  no  knowledge  or  opportunity  to 
inform  himself. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1559;    Dec.  Dig.  {  538.*] 

S.  Appeai,  akd  Ebbob  (§  880*)— Questions 
Review ABLK  —  Questions  Not  Affecting 
PAKiy  Appealing. 

The   court,    on    appeal    by   one  defendant, 

will  not  consider  exceptions  affecting  codefend- 

ants  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3584-3590;  Dec.  Dig.  S 
880.*] 

Appeal  from  Superior  Court,  Cumberland 
County ;  W.  R.  Allen,  Judge. 

Action  by  H.  F.  McDonald  and  another 
against  John  Hoffman  and  others.  From  a 
Judgment  for  plalntUTs,  defendant  Mary  R. 
Hall  appeals.    Affirmed. 

On  her  application,  Mary  R.  Hall  was  made 
a  party,  and  she  claimed  the  title  In  fee  to 
the  land  described.  His  honor  made  the  fol- 
lowing findings  of  fact: 

(1)  That  on  the  14th  day  of  February,  1870, 
Charles.  J.  Williams  and  others  conveyed  the 
lands  described  in  the  complaint  to  the  de- 
fendant Mary  R.  Hall,  by  deed  which  is  reg- 
istered in  Book  O,  No.  3,  page  214,  of  the 
register's  office  of  Cumberland  county. 

(2)  That  on  the  22d  day  of  December,  1887, 
the  said  Mary  R.  Hall  and  her  husband, 
Thomas  G.  Hall,  conveyed  said  lands  to  E.  J. 
Lilly,  now  deceased,  by  mortgage  deed  "to  se- 
cure a  debt  recited  therein,  which  said  mort- 
gage deed  is  registered  In  Book  I,  No.  3, 
page  384,  in  said  office. 

(3)  That  thereafter,  default  being  made  In 
the  payment  of  the  debt  secured  in  said  mort- 
gage, an  action  was  instituted  in  the  superior 
court  of  said  county  by  H.  W.  Lilly  and  R. 
T.  Gray,  executors  of  E.  J.  Lilly,  against  the 
said  Thos.  G.  Hall  and  wife,  Mary  R,  Hall, 
to  foreclose  said  mortgage,  and  at  September 
term,  1899,  of  said  court,  a  decree  was  ren- 
dered therein  condemning  said  land  to  be  sold, 
appointing  J.  C.  MacRae,  Jr.,  commissioner  to 
make  such  sale;  that  said  land  was  sold  by 
said  MacRae  imder  said  decree,  and  report 
thereof  was  duly  made,  and  at  February  term. 


1900,  of  said  court,  said  sale  and  said  report 
were  duly  confirmed,  and  it  was  ordered  that 
the  said  MacRae  execute  a  deed,  conveying 
said  land  to  H.  W.  Lilly  and  R.  T.  Gray,  ex- 
ecutors of  E.  J.  Lilly,  they  being  the  purchas- 
ers at  said  sale;  that  the  summons  in  said 
action  has  been  lost,  but  the  decree  rendered 
therein  at  September  term,  1899,  adjudged 
that  the  said  Thomas  G.  Hall  and  Mary  R; 
Hall  had  been  served  with  summons. 

(4)  That  pursuant  to  said  final  decree  the 
said  J.  G.  MacRae,  Jr.,  commissioner,  on  Feb- 
ruary 24,  1900,  conveyed  said  lands  to  said 
H.  W.  'Lilly  and  R.  T.  Gray,  executors  of  B. 
J.  Lilly  by  deed  which  was  registered  In  said 
county  in  Book  G,  No.  5,  page  576. 

(5)  That  on  January  2,  1905,  said  H.  W. 
Lilly  and  R.  T.  Gray,  executors  of  B.  J.  Lilly, 
conveyed  said  lands  to  C.  H.  McLauchlin,  by 
deed  which  was  registered  in  said  county  In 
Book  r.  No.  5,  page  452. 

(6)  That  on  the  said  2d  day  of  January, 
1905,  the  said  C.  H.  McLauchlin  and  wife 
conveyed  said  lands  to  H.  W.  Lilly  and  R. 
T.  Gray,  executors  of  B.  J.  Lilly,  by  a  deed 
of  mortgage  to  secure  a  debt  recited  therein, 
which  deed  is  re^stered  In  said  county  in 
Book  Y,  No.  5,  page  453. 

(7)  That  thereafter,  default  having  been 
made  in  the  payment  of  the  debt  secured  In 
the  said  mortgage,  said  lands  were  sold  under 
the  power  contained  therein,  at  which  Bale 
John  Underwood  became  the  purchaser,  and 
pursuant  to  said  power,  on  the  26th  day  of 
August,  1907,  said  H.  W.  Lilly  and  R.  T. 
Gray,  executors  of  Bi  J.  Lilly,  conveyed  said 
lands  to  said  Underwood  by  deed  which  was 
registered  in  Book  M,  No.  6,  page  414,  In  said 
office.  This  finding  is  made  subject  to  excep- 
tions of  the  defendants  which  will  appear  In 
case  on  appeal. 

(8)  That  on  the  5th  day  of  September, 
1907,  said  John  Underwood  and  wife  conveyed 
said  land  to  the  plaintiff  H.  F.  McDonald  by 
deed  which  is  registered  in  Book  M,  No,  6, 
page  416,  in  said  office. 

Upon  the  facts  as  found  by  him,  his  honor 
rendered  Judgment  that  the  plaintiff  McDon- 
ald was  the  owner  In  fee  of  the  land  and  en- 
titled to  the  possession,  subject  only  to  his 
mortgage  to  his  coplalntlff,  John  Underwood. 
From  this  judgment,  Mary  R.  Hall  appealed. 
The.  errors  assigned  by  her  are:  (1)  The  re- 
ception in  evidence  of  the  mortgage  deed  from 
Charles  McLauchlin  and  wife  to  H.  W.  Lilly 
and  R.  T.  Gray,  executors  of  B.  J.  Lilly,  giv- 
en to  secure  balance  of  purchase  money,  upon 
the  ground  that  the  private  examination  was 
not  taken  by  a  proper  officer  using  a  proper 
seal.  (2)  To  the  final  decree  and  records  of 
the  action  to  foreclose  the  mortgage  of  Thos. 
G.  Hall  and  wife  (the  appellant,  Mary  R. 
Hall),  covered  by  findings  3,  4,  and  5,  on  the 
ground  that  summons  was  not  In  fact  served. 
(3)  That  the  sale  for  foreclosure  under  the 
McLauchlin  mortgage  was  prematurely  made. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Ke7  No.  Series  *  Rep'r  Index** 
ee  S.Ei-4 
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\elther  Hoffman  nor  the  McLauchllns  ap- 
pealed from  the  judgment 

O.  W.  Broadfoot,  H.  S.  Averltt,  and  Sin- 
clair &  Dye,  for  appellant  Q.  K.  Nlmocks 
and  Cook  &  Davis,  for  appellees. 

MANNING,  J.  The  exception  noted  to  the 
foreclosure  action  against  Thos.  G.  Hall  and 
wife,  Mary,  upon  the  ground  that  summons 
was  not  in  fact  served,  cannot  be  sustained 
in  die  face  of  the  recital  in  the  Judgment  or 
decree  in  that  action  that  personal  service 
was  made.  This  has  been  uniformly  ruled  by 
this  court;  the  proper  proceeding  being  a 
motion  in  the  original  action  to  set  aside  the 
Judgment  and  not  by  collateral  attack.  Bail- 
ey V.  Hopkins,  152  N.  C.  T48,  67  S.  B.  569; 
Yarborough  r.  Moore,  151  N.  O.  116,  65  S.  B. 
763;  Smathers  v.  Sprouse,  144  N.  C.  637,  57 
8.  B.  392;  Harrison  v.  Hargrove,  120  N.  C. 
96,  26  S.  B.  936,  58  Am.  St  Rep.  781;  Doyle 
v.  Brown,  72  N.  O.  393. 

In  addition,  the  rule  of  law  applicable  to 
cases  of  Innocent  purchasers  for  value  of 
property  sold  under  Judicial  proceedings  is 
stated  with  great  force  and  clearness  by  Ruf- 
fln,  J.,  in  Sutton  v.  Schonwald,  86  N.  G.  198, 
41  Am.  Rep.  456,  a  case  repeatedly  cited  with 
approval  by  this  court:  "In  such  cases  the 
law  proceeds  upon  the  ground  as  well  of  pub- 
lic policy  as  upon  principles  of  equity.  Pur- 
chasers should  be  able  to  rely  upon  the  Judg- 
ments and  decrees  of  the  courts  of  the  coun- 
try; and,  although  they  may  know  of  their 
liability  to  be  reversed,  yet  they  have  a  right 
so  long  as  they  stand,  to  presume  that  they 
have  been  rightly  and  regularly  rendered,  and 
they  are  not  expected  to  take  notice  of  the  er- 
rors of  the  court  or  the  laches  of  parties. 
The  contrary  doctrine  would  be  fatal  to  Ju- 
dicial sales  and  values  of  titles  derived  un- 
der them,  as  no  one  would  buy  at  a  price  at 
all  approximating  the  true  value  of  proper- 
ty, if  he  supposed  that  at  some  distant  day 
his  title  might  be  declared  void,  because  of 
some  irregularity  in  the  proceedings  altogeth- 
er unsuspected  by  him,  and  of  which  he  had 
no  opportunity  to  inform  himself."  Mlllsaps 
V.  Estes,  137  N.  C.  544,  50  S.  E.  227,  70  L.  R. 
A.  170, 107  Am.  St  Rep.  496. 

The  Judgment  of  the  court  having  compe- 
tent Jurisdiction  of  the  parties  and  subject- 
matter  of  the  action  having  divested  the  ti- 
tle of  Mrs.  Hall,  and  that  title  having,  by 
mesne  conveyances,  become  vested  in  the 
plaintiff  McDonald,  we  see  no  ground  upon 
which  Mrs.  Hall  can  sustain  her  claim  of  ti- 
tle to  the  land.  Her  only  claim  is  that  her 
title  was  not  divested  by  the  action  to  fore- 
close her  mortgage.    In  this  she  is  mistaken. 

As  none  of  the  other  defendants  appealed, 
we  will  not  consider  the  other  exceptions 
noted  in  the  record,  as  they  affected  the 
rights  of  the  nonappeallng  defendants,  and  in 
no  way  affected  the  title  asserted  by  Mrs. 
Hall.    A  defective  taking  of  the  private  ex- 


amination of  Mrs.  McLauchltn  could  not  re- 
store a  title  to  Mrs.  Hall  which  had  long 
prior  thereto  been  effectually  and  complete- 
ly divested  by  an  imreversed  judgment  of  a 
court  of  competent  jurisdiction. 
The  Judgment  is  therefore  affirmed. 


(163  N.  0.  16«) 

WILLIAMS  et  al.  t.  HYMAN  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 

1910.) 

Appeal  awd  Ebbob  (5  1022*)— Rbview— FiWD- 
iNGs  or  Refebek — Conclusiveness.  - 

Where    there   is   evidence    to   support   the 

findings   of  fact   of  a   referee  afiBrmed   by  the 

coart  they  are  conclusive  on  appeal. 
[EA.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  4015;  Dec.  Dig.  {  1022.*] 

Appeal  from  Superior  Court  Edgecombe 
County;  Gulon,  Judge. 

Acticm  by  Jennie  B.  Williams  and  others 
against  A.  P.  Hyman,  administrator  of  Mag- 
gie W.  Hyman  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.     Affirmed. 

His  honor  overruled  defendant's  exceptions, 
affirmed  the  findings  of  fact  of  the  referee, 
and  rendered  Judgment  for  plaintiff.  Defend- 
ant excepted  and  appealed. 

W.  Stamps  Howard  and  G.  M.  T.  Fountain 
&  Son,  for  appellants.   Gilliam  &  Gilliam  and 

B.  M.  Gatling,  for  appellees. 

PER  CURIAM.  Upon  a  consideration  of 
this  record,  we  are  of  opinion  that  the  con- 
troversy is  practically  determined  by  the  find- 
ings of  fact  made  by  the  court  below,  which 
we  are  not  at  liberty  to  disturb.'  There  is 
evidence  to  support  the  findings,  and  in  such 
case  they  are  binding  upon  us.  Gudger  ▼. 
Balrd,  66  N.  C.  438 ;   BatUe  v.  Mayo,  102  N. 

C.  413,  9  S.  E  384;  Dunavant  v.  RaUroad, 
122  N.  O.  1001,  29  S.  B.  837;  Lewis  v.  Cov- 
ington, 130  N.  C.  542,  41  S.  E.  677.  In  the 
latter  case  It  is  said:  "The  exceptions  of 
the  defendant  to  the  findings  of  fact  by  the 
referees  are  that  said  findings  are  contrary  to 
the  weight  of  evidence,  or  that  they  are  not 
supported  by  the  evidence,  but  none  of  these 
exceptions  are  put  upon  the  ground  that  there 
was  no  evidence  to  support  them.  And,  this 
being  so,  we  have  no  right  to  review  them, 
and  must  take  them  as  found  by  the  referees 
and  the  presiding  Judga" 

The  judgment  of  the  superior  court  is  af- 
firmed. 

(153  N.  C.  183) 
SLOAN  &  SWEENEY  v.  HART  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

Appeal  ano  Ebbob  (|  1212*)— Remand— Ju- 
BisnicTiON  Afteb  Remand. 

Where  the  court  on  appeal  adjudged  that  a 
lease  was  valid,  that  the  entire  damages  for  a 
breach  thereof  were  recoverable,  and  that  the 
trial  court  erred  in  its  charge  as  to  the  dam- 
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ages,  necessitatlog  a  new  trial  on  such  issne, 
the  superior  court  on  remand  had  no  power  to 
try  any  other  issue  than  that  of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4713;    Dec.  Dig.  $  1212.*J 

Appeal  from  Superior  Court,  New  HanoTer 
County;  Cooke,  Judge. 

Action  by  Sloan  &  Sweeney  against  Btta 
Hart  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

TH.  K.  Bryan  and  J.  D.  Bellamy,  for  ai^- 
lants.    Robert  Ruark,  for  appellees. 

PER  CURIAM.  This  case  was  before  this 
court  at  spring  term,  1900,  and  Is  report- 
ed 150  N.  O.  268,  63  S.  E.  1037,  21  h.  R.  A. 
(N.  S.)  239.  By  the  opinions  then  rendered 
certain  matters  were  settled.  It  was  settled 
that  the  defendants  made  a  valid  and  bind- 
ing contract  of  lease  with  the  plaintiffs,  and 
that  there  had  been  a  breach  of  that  contract, 
for  which  breach  plaintiffs  were  entitled  to 
recover  damages;  that  the  entire  damages  for 
the  breach  of  the  contract  are  to  be  recovered 
In  this  action;  that  the  trial  Judge  commit- 
ted error  in  his  charge  to  the  Jury  as  to  dam- 
ages; and  that  the  defendants  were  entitled 
to  a  new  trial  upon  the  Issue  as  to  damages. 

Under  our  Judgment  the  superior  court-  had 
no  power  to  try  any  other  issue  except  that 
relating  to  damage.  In  the  trial  before  Judge 
Cooke  at  May  term,  1910,  the  issue  as  to  dam- 
age was  again  submitted  to  the  Jury.  We 
find  no  reversible  error,  and  are  of  opinion 
tliat  his  honor  carefully  followed  the  rule  of 
damage  laid  down  In  the'  opinion  of  this 
court. 

No  error. 

ass  N.  C.  208) 

SUPREME  LODGE  KNIGHTS  OF  HONOR 
V.  SELBY  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  INTERPLEADEB   (§  6*)— GROUNDS  OF  RELIKF. 

To  authorize  a  bill  of  interpleader  the  same 
debt  or  duty  must  be  claimed  b^  all  defendants, 
and  their  adverse  titles  or  claims  must  be  de- 
pendent, or  derived  from  a  conunon  source,  and 
plaintiff  must  claim  no  interest  in  the  subject- 
matter,  but  must  stand  as  a  mere  stakeholder  as 
to  the  claimants. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  S  6;   Dec.  Dig.  f  6.»J 

2.  INTERPLEADEB     (J     23*)   —   SUFFICIENCY    OF 
BlIX. 

A  bill  of  interpleader  which  shows  that 
plaintiff  knew  of  defendants'  rights,  and  his  own 
liability,  or  that  a  defendant  was  entitled  under 
the  facts  alleged  to  the  subject-matter,  ia  de- 
murrable. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  §|  47,  51,  52;    Dec  Dig.  {  IS.*] 

3.  Plkamhg  (i  406*)  —  Waiver  of  Objec- 
tions. 

Defendants  in  an  interpleader  bill,  by  not 
demurring  to  the  complaint  on  the  ground  that 
it  showed  that  one  of  defendants  was  entitled  to 


the  debt,  and  by  answering  and  setting  up  their 
conflicting  claims,  waived  such  defect  in  the  bill. 
[Eld.    Note.— For    other    wses,    see   Pleading, 
Cent  Dig.  $i  1355-1359;    Dec.  Dig.  f  400.*J 

4.  INTEBFLEADEB   (|$  21,    30*)— PBOCEEDINGS— 
COMPLAINl. 

Where  the  complaint  in  Interpleader  is  de- 
termined to  l>e  aufficient,  the  court  should  order 
Siaintiff  to  pay  the  amount  into  court  and  or- 
er  defendants  to  inteirlead,  but  if  the  com- 
plaint is  found  insufSdent  as  a  bill  of  inter- 
pleader on  demurrer,  the  action  should  t>e  dis- 
missed, leaving  defendants  to  assert  their  re- 
spective rights  as  they  may. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  ${  43-45.  61;   Dec.  Dig.  §|  21^30.*] 

5.  INTERPUBADEB   (5   32*) — RELIEF — INTEREST. 

Plaintiff,  a  fraternal  benefit  association, 
promptly  brought  an  interpleader  action,  mak- 
ing defendants  the  claimants  to  the  proceeds  of 
a  certificate,  and  offered  to  pay  the  money  into 
court  and  have  its  liability  discharged,  and  re- 
mained ready  and  able  to  do  so  at  any  of  the 
five  terms  of  court  between  the  return  and 
judgment  term,  but  was  not  ordered  to  do  so. 
Plamtiff  did  not  at  any  time  invest  or  receive 
interest  on  the  money.  Held,  in  analogy  to  the 
rule  that  a  proper  tender  stops  interest  from 
running,  that  plaintiff  was  not  chargeable  with 
interest  on  the  money. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Dec.  Dig.  §  32.*] 

6.  Interpleader  (§  35*)— Relief— Costs— At- 
torneys' Fees. 

Upon  adjudging  the  fund  to  the  successful 
claimant  In  interpleader,  plaintiff  is  not  enti- 
tled to  an  attorney's  fee  to  be  paid  out  of  the 
fund,  and  afterwards  to  be  taxed  against  the 
unsuccessful  defendant;  the  rule  entitling  a 
trustee  to  an  attorney's  fee  not  applying. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Dec.  Dig.  f  35.*] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;  Gulon,  Judge. 

Action  by  the  Supreme  Lodge  Eulghts  of 
Honor  against  Benjamin  R.  Selby  and  oth- 
ers. From  a  judgment  against  plaintiff  in 
part.  It  appeals.    Affirmed  as  modified. 

The  Supreme  Ijodge  Knights  of  Honor  is 
a  fraternal  beneficiary  association  under  the 
laws  of  the  state  of  Missouri,  issuing  benefit 
certificates  to  its  members.  The  member  has 
the  right  to  designate  a  beneficiary,  but  the 
right  of  revocation  is  reserved,  and  the  by- 
•laws  provide  that,  if  all  the  beneficiaries  des- 
lg;nated  by  the  member  die  before  the  decease 
of  such  member,  If  no  other  benefit  certificate 
has  been  procured  by  him,  the  benefit  shall 
be  paid  to  the  widow  and  children  of  the 
member,  and,  if  no  widow,  then  to  his  chil- 
dren. 

One  John  Selby  became  a  member  of  the 
order  and  received  a  benefit  certificate  for 
the  sum  of  $2,000,  and  died  on  December  4, 
1908.  At  the  time  of  his  death  be  was  a 
member  in  good  standing  in  appellant's  said 
order,  and  appellant  became  bound  to  puy 
the  amount  of  the  benefit  certificate  to  whom- 
soever should  be  lawfully  entitled  thereto. 
The  benefit  certificate  was  payable  to  the 
wife  of  the  member,  Esther  Selby,  who  died 
in  his  lifetime,  and  at  the  time  of  his  death 
Selby  had  not  obtained  a  new  benefit  certif- 
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Icate.  He  left  no  widow,  but  three  children, 
namely,  the  defendants,  Benjamin  R.  Selby, 
Susan  B.  RIerson,  and  Minnie  B.  Walls. 
After  the  death  of  Selby,  the  said  children 
made  demand  on  appellant  for  the  payment 
of  the  amount  of  the  certificate  to  them. 
They  resided  in  Wilson  county.  About  the 
same  time  the  defendant,  Smyth  Bros.,  Mc- 
Cleary-McClellan  Company,  a  corporation, 
with  headquarters  at  Richmond,  Va.,  made 
demand  on  ai^ellant  for  the  payment  of  the 
amount  of  the  benefit  certificate  to  it,  claim- 
ing t^at  In  bis  lifetime  said  John  Selby  de- 
livered and  pledged  to  said  corporation  the 
said  benefit  certificate  to  secure  advances 
made  by  it  to  him;  that  the  said  benefit 
certificate  was  always  and  then  was  In  its 
possession ;  and  that  said  company  had  paid 
all  assessments  and  premiums  on  said  benefit 
certificate  for  a  period  of  four,  years,  and 
that  the  amount  of  the  Indebtedness  of  Selby 
to  the  company  at  the  time  of  his  death 
largely  exceeded  the  amount  of  the  said  cer- 
tificate, and  said  company  threatened  to 
sue  plaintiff  for  the  said  amount  unless  the 
same  was  paid  to  It  On  the  1st  day  of 
March,  1909,  the  appellant  filed  In  the  su- 
perior court  of  Wilson  county  its  action 
against  the  respective  claimants  of  this 
fund,  making  as  additional  parties  the  hus- 
bands of  the  defendants  Mrs.  RIerson  and 
Mrs.  Walls.  The  Virginia  corporation  enter- 
ed its  appearance  In  such  suit  of  Interplead- 
er In  Wilson  county,  so  that  all  questions 
might  be  determined  in  the  one  suit 

The  plaintiff  in  Its  complaint  filed  prayed 
that  it  might  be  allowed  to  pay  into  court 
the  sum  of  $2,000  and  stand  discharged  from 
any  and  all  liability,  and  that  the  defend- 
ants be  required  to  litigate  their  claims  to 
the  same,  and  that  it  be  allowed  Its  costs  and 
reasonable  attorney's  fees.  The  children  of 
John  Selby  answered,  admitting  the  allega- 
tions of  the  complaint  except  that  the  plain- 
tiff was  a  mere  stakeholder;  stated  their 
right  to  the  fund  and  demanded  judgment 
against  the  plaintiff  for  the  amount  and  in- 
terest and  costs;  and  denied  Its  right  to 
be  allowed  an  attorney's  fee.  The  corpora- 
tion defendant  filed  answer  and  stated  Its 
claim  to  the  fund.  There  was  no  order 
made  before  the  final  judgment  requiring  the 
plaintiff  to  pay  the  fund  Into  court  and  the 
defendants  to  Interplead.  Upon  the  admis- 
sions in  the  pleadings,  his  honor  adjudged 
that  the  children  of  John  Selby  were  entitled 
to  the  fund,  and  gave  judgment  against  the 
plaintiff  for  the  amount,  with  Interest  from 
March  4,  1909,  denied  the  motion  of  plaintiff 
for  allowance  of  attorney's  fees,  and  taxed 
the  costs  against  the  defendant  corporation. 
The  plaintiff  excepted  to  the  judgment  be- 
cause It  awarded  Interest  against  It,  and  be- 
cause Its  motion  for  attorney's  fees,  fixed  at 
$25,  was  disallowed,  and  appealed  to  this 
court 

Pou  &  Finch  and  P.  H.  Bacon,  for  appel- 
lant   Connor  ft  Connor,  for  appellees. 


MANNING,  J.  In  4  Pomeroy's  Equity  Ju- 
rlsprudeuce  (3d  Ed.)  {  1322,  the  learned  au- 
thor thus  states  the  essential  elements  re- 
quired to  invoke  the  equitable  jurisdiction 
of  the  court  by  a  bill  of  Interpleader  or  a 
complaint  as  a  substitute  for  the  bill:  "(1) 
The  same  thing,  debt  or  duty,  must  be  claim- 
ed by  both  or  all  the  parties  against  whom 
the  relief  Is  demanded.  (2)  All  their  ad- 
verse titles  or  claims  must  be  dependent 
or  be  derived  from  a  common  source.  (3) 
Q?he  person  asking  the  relief — the  plaintiff — 
must  not  have  nor  claim  any  interest  In  the 
subject-matter.  (4)  He  must  have  Incurred 
no  Independent  liability  to  either  of  the 
claimants;  that  Is,  he  must  stand  perfectly 
indifferent  between  them,  in  the  position 
merely  of  a  stakeholder."  And,  in  speaking 
further  In  section  1328  of  the  averments  of 
the  bin,  the  same  author  says:  "The  bill 
need  not  show  an  apparent  title  In  either  of 
the  defendants.  On  the  contrary,  if  the  bill 
should  show  that  plaintiff  was  fully  Informed 
of  the  defendants'  rights  and  of  bis  own  lla< 
blllty,  or  if  it  should  show  that  one  of  the 
defendants  was  certainly  entitled,  on  the 
tacts  alleged,  to  the  thing,  debt  or  duty,  in 
either  case  it  would  be  demurrable,  there 
would  be  no  ground  for  an  Interpleader" — 
citing,  among  other  cases,  in  the  note  the 
case  of  Barker  v.  Swain,  57  N.  C  220.  Such 
is  the  defect  In  the  present  complaint  a  de- 
fect of  overstatement  of  the  plaintiff's  case, 
but  neither  of  the  defendants  demurred  to  It 
They  both  answered  and  set  up  their  confilct- 
ing  claims  to  the  fund,  and  we  think  by  so 
doing  waived  this  defect  For  such  defect 
the  proper  pleading  would  have  been  a  de- 
murrer, and,  this  not  having  been  Interposed, 
It  cannot  now  be  taken  advantage  of,  and 
we  must  for  the  purposes  of  the  action, 
treat  the  complaint  as  a  sufficient  bill  of  in- 
terpleader, and  determine  the  questions  pre- 
sented accordingly.  Printing  Co.  v.  McAden, 
131  N.  C.  178,  42  S.  E.  575;  Ladd  v.  Ladd, 
121  N.  a  118,  28  S.  E.  190;  Knowles  v.  R. 
R.,  102  N.  C.  59,  9  S.  B.  7 ;  Halstead  v.  Mul- 
len, 93  N.  C.  252.  The  complaint  having  been 
filed  and  the  contesting  claimants  regularly 
brought  Into  court,  the  first  question  present- 
ed In  the  due  and  orderly  course  of  proce- 
dure, upon  a  demurrer  filed  by  either  or  all 
of  the  defendants,  was  the  sufficiency  of  the 
complaint  as  a  bill  of  Interpleader.  This  be- 
ing determined,  the  court  should  have  order- 
ed the  plaintiff  to  pay  the  amount  Into 
court  and  the  defendant  to  interplead.  No 
such  order  was  entered,  nor  does  It  seem  to 
have  been  asked  for.  If,  upon  demurrer, 
the  complaint  had  been  adjudged  Insufficient 
as  a  bill  of  Interpleader,  then  the  action 
would  have  been  dismissed,  and  the  defend- 
ants left  to  assert  their  respective  rights 
against  the  plaintiff  in  any  way  they  might 
have  been  advised.  The  contesting  defend- 
ants, however,  filed  answer,  stating  their  re- 
spective claims  for  and  upon  the  fund.  The 
plaintiff  was  prompt  In  bringing  this  action 
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and  in  filing  its  complaint  It  offered  tiiere- 
in  to  pay  the  money  Into  court,  and  prayed 
tliereupon  to  be  discharged  from  further  lia- 
bility. If  an  order  directing  payment  to  be 
made  Into  court  had  been  made  and  the 
plaintiff  had  failed  to  comply,  then  it  would 
hare  l>een  proper  to  charge  it  with  Interest 
for  such  default..  The  plaintiff  being  an  as- 
gessment  company  and  having  avowed  its 
readiness  to  pay  the  amount  of  the  certificate 
Into  court,  and  nothing  appearing  in  the  rec- 
ord to  the  contrary,  we  must  assume  that  It 
continued  ready  to  pay  the  same  into  court 
at  any  term  when  it  was  so  ordered.  There 
were  five  of  these  terms  between  the  return 
term  and  the  term  at  which  the  judgment 
was  rendered,  at  any  one  of  which  it  was 
competent  for  the  court  to  make  such  an 
order.  It  is  not  suggested  that  the  plaintiff 
invested  the  assessments  collected  to  pay  this 
certificate,  or  that  it  received  any  interest 
on  this  fund.  We  think,  therefore,  his  honor 
onght  not,  upon  the  facts  presented,  to 
have  charged  the  plaintiff  with  interest  on 
the  amoant  of  the  benefit  certificate.  The 
case  Is  somewhat  analogous  to  a  proper  ten- 
der of  money.  This  stops  Interest;  the  rea- 
son being  that  the  person  to  whom  the  ten- 
der is  made  is  in  the  wrong  in  declining  to 
receive  It  In  this  case  the  conflicting  claims 
for  the  fund  Justify  the  plaintiff,  as- a  mere 
stakeholder,  In  appealing  to  the  court  to  com- 
pel the  claimants  to  litigate  their  claims. 
We  do  not  thlnlc  there  was  any  error,  how- 
ever, in  the  ruling  of  his  honor,  disallowing 
an  attorney's  fee  to  the  plaintiff  to  be  paid 
ont  of  the  fund,  and  ultimately  to  be  taxed 
against  the  unsuccessful  defendant  We  do 
not  think  such  a  practice  has  obtained  in  this 
state.  •  In  Gay  v.  Davis,  107  N.  C.  269,  12 
S.  B.  104,  this  court  said:  "There  is  no 
statutory  provision  in  this  state  that  has 
been  brought  to  our  attention,  or  within  our 
knowledge,  that  prescribes  or  authorizes  an 
allowance  of  compensation  directly  to  the 
counsel  of  commissioners  charged  with  a  par- 
ticular duty  by  an  order  of  the  court,  or 
otherwise,  or  to  counsel  of  trustees,  what- 
ever may  be  the  nature  of  the  trusts  where- 
with they  may  be  charged.  Nor  Is  there  any 
general  rule  of  practice  prevailing  in  courts 
that  permits  such  allowances  to  be  made. 
In  the  absence  of  statutory  provision,  the 
courts,  in  the  exercise  of  chancery  powers, 
make  allowances  to  commissioners  and  trus- 
tees in  appropriate  cases,  and  such  allow- 
ances are  sometimes  enlarged  so  as  to  em- 
brace reasonable  compensation  to  counsel  of 
such  commissioners  or  trustees,  In  cases 
wliere  counsel  is  necessary  to  a  propyer  dis- 
cbarge of  their  duties ;  but  in  such  cases  the 
courts  are  careful  to  see  that  the  services 
were  necessary,  that  the  charges  are  reason- 
able, and  are  charged  against  the  proper  par- 
tiea."  Mordecal  v.  Devereux,  74  N.  C.  673; 
BaUroad  v.  Goodwin,  110  N.  C.  175,  14  S.  E. 


687 ;  Chemical  Co.  v.  Johnson,  101  N.  C.  223, 
7  S.  E.  770,  775 ;  Patterson  v.  MUler,  72  N. 
C.  516;  Devane  v.  Royall,  52  N.  C.  426; 
Moore  v.  Shields,  69  N.  C.  50 ;  State  ex  rei. 
Whitford  V.  Foy,  65  N.  C.  265.  In  the  case 
last  cited  this  court  said:  "It  is  not  dis- 
puted that  a  trustee  may,  if  necessary,  and 
ought  to,  employ  counsel  to  advise  him  In 
the  execution  of  his  trust  at  the  expense  of 
the  trust  fund.  This  Is  considered  settled 
here,  although  In  some  of  the  states  a  con- 
trary doctrine  prevails."  The  plaintiff  in  the 
present  case  cannot  be  regarded  as  a  trustee. 
As  modified,  the  Judgment  is  affirmed.  The 
costs  of  this  appeal  will  be  divided  equally 
between  the  plaintiff  and  tlie  children  ot 
John  Selby. 
Modified   and  affirmed. 

BROWN,  J.,  did  not  sit 

cut  N.  C.  1<7) 

G.  O.  EDGERTON  &  SON  r.  J.  T.  EDGER- 
TON &  BRO. 

(SaiMreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  Gamno  (S  48*)  —  Gamblikq  Contbaot  — 
puiading. 

An  answer  in  an  action  for  breach  of  con- 
tract to  sell  and  deliver  cotton,  which  alleges 
that  it  was  not  intended  that  the  cotton  should 
be  delivered,  though  so  stated  in  the  contract, 
but  that  the  contract  should  be  discharged  by 
the  payment  of  the  amount  gained  by  the  one  or 
lost  by  the  other,  determined  by  the  rise  or  fall 
of  the  market  price  of  cotton,  sufficiently  states 
the  defense  of  illegality  of  the  contract  as 
against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  fi  9^-W,   Dec  Dig.  {  48.*] 

2.  Gaminq  (S  1*)— GAKBLiNa  Contbaot— Va- 
lidity— FoBji  OF  Contbaot. 

Where  a  contract  is  assailed  as  founded  on 
an  Illegal  consideration,  and  as  a  gambling  con- 
tract made  in  contravention  of  public  policy, 
the  form  of  the  contract  is  not  conclusive  in 
determining  its  validity. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Ddg.  I  1 :   Dec.  Dig.  §  l.»] 

3.  Gaming  (§  14*)  —  Speculative  "ntAnsAO- 
TioNS— Agreements  fob  Payment  of  Dif- 
ferences. 

Where,  under  the  guise  of  a  contract  of  sale 
of  an  article,  the  parties  intend  merely  to  spec- 
ulate in  the  rise  or  fall  of  the  price  of  the  ar- 
ticle, and  the  difference  in  the  price  is  to  be 
paid  by  the  party  losing  in  the  venture,  the 
transaction  is  void  as  a  gaming  transaction. 

[Eid.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  S§  25,  26;  Dec.  Dig.  |  14.*] 

4.  Gaming  (J  1*)— Speculative  Tbansactions 
—  Agreements   for   Payment  of   Diffkb- 

ENCES. 

Where  a  contract  is  void  as  a  wager  con- 
tract it  is  void  without  regard  to  the  amount  of 
the  stake,  or  whether  the  amount  is  certain  or 
uncertain. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  §  1;   Dec.  Dig.  {  1.*] 

Appeal    from    Superior    Court,    Johnston 
County;    O.  H.  Allen,  Judge. 
Action  by  G.  G.  Edgerton  &  Son  against 
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J.  T.  Edgerton  &  Bro.    From  a  Judgment  for 
defendants,  plalntlffa  appeal.    A£9rmed. 

Aycock  &  Winston,  Abell  &  Ward,  and 
Cbas.  Edgerton,  for  appellants.  W.  J.  Hooks 
and  N.  Y.  Gulley,  for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  the  sum  of  $2,205  as 
damages  for  the  breach  of  a  contract  to  sell 
and  deliver  to  the  plaintiffs  100  bales  of  cot- 
ton weighing  45,000  pounds.  By  the  contract, 
which  was  in  writing  and  dated  June  0, 1909, 
the  defendants  agreed  to  sell  and  deliver  the 
cotton  for  lOi/io  cents  per  pound,  delivery 
to  be  made  in  the  months  of  September,  Oc- 
tober, November,  and  December  of  the  same 
year,  with  a  stipulation  that.  If  either  of  the 
parties  failed  to  perform  the  contract,  they 
should  pay  to  the  other  a  forfeit  of  $500. 
The  defendants  in  their  answer  substantial- 
ly allege  that  it  was  not  intended  that  the 
cotton  should  be  actually  delivered,  although 
so  stated  in  the  contract,  but  that  the  con- 
tract should  be  discharged  by  the  payment  of 
the  amount  gained  by  the  one  or  lost  by  the 
other,  to  be  determined  by  the  rise  or  fall  of 
the  market  price  of  cotton,  the  maximum 
amount  to  be  paid  not  to  exceed  $500,  and 
that  the  contract  is  therefore  void. 

The  sole  question  involved  is  the  legality 
of  the  contract.  The  plaintiff  contends  that 
the  defendants,  in  their  answer,  do  not  set  up 
their  defense  sufficiently.  The  pleading  may 
not  be  drawn  with  technical  accuracy,  but, 
construing  It  liberally,  we  think  the  defense 
Is  sufficiently,  even  if  defectively,  stated,  and 
In  this  respect  It  is  at  least  good  as  against 
a  demurrer.  Besides,  there  was  no  objection 
to  the  issue.  Hendon  v.  Railroad,  127  N.  G. 
114,  37  S.  E.  155.  The  court  submitted  an  is- 
sue to  the  Jury  as  to  whether  it  was  intended 
by  the  parties  that  there  should  be  an  actual 
delivery  of  the  cotton,  and  charged  that  if 
the  parties  did  not  contemplate  an  actual 
delivery  of  the  cotton,  but  merely  Intended 
that  the  payment  of  the  $500  by  the  one 
party  or  the  other  should  depend  upon  a  rise 
or  fall  In  the  price  of  cotton,  this  contract 
would  be  illegal  and  void  as  founded  upon 
a  gaming  consideration,  but,  if  an  actual  de- 
livery of  the  cotton  was  intended,  then  it 
would  be  valid  and  enforceable.  The  Jury 
under  this  instruction  returned  a  verdict  for 
the  defendant  The  plaintiff  excepted  and 
appealed  from  the  judgment 

The  form  of  the  contract  Is  not  conclusive 
in  determining  Its  validity,  when  it  is  as- 
sailed as  being  founded  upon  an  illegal  con- 
sideration, and  as  having  been  made  in  con- 
travention of  public  policy.  If,  under  the  guise 
of  a  contract  of  sale,  the  real  intent  of  the 
parties  is  merely  to  speculate  In  the  rise  or 
fall  of  the  price  and  the  property  is  not  to 
be  delivered,  but  only  money  is  to  be  paid 
by  the  party  who  loses  in  the  venture,  it  is 
a  gaming  contract  and  void.  "The  true  test 
of  the  validity  of  a  contract  for  future  de- 


livery is  whether  it  can  be  settled  only  in 
money  and  in  no  other  way,  or  whether  the 
party  selling  can  tender  and  compel  accept- 
ance of  the  particular  commodity  sold  or  the 
party  buying  can  compel  the  delivery  of  the 
commodity  purchased.  The  essential  In- 
quiry in  every  case  is  as  to  the  necessary  ef- 
fect of  the  contract  and  the  real  Intention  of 
the  parties."  20  Oyc.  930;  Williams  v.  Carr, 
80  N.  C.  295;  State  v.  McGlnnis,  138  N.  C. 
724,  51  S.  B.  60:  State  v.  Qayton,  138  N. 
C.  732,  60  S.  E.  866.  In  Dillaway  v.  Alden, 
88  Me.  230,  33  Atl.  981,  the  rule  is  thus 
stated:  "When,  however,  there  Is  no  real 
transaction,  no  real  contract  for  purchase  or 
sale,  but  only  a  bet  upon  the  rise  or  fall  of 
the  price  of  a  stock,  or  article  of  merchandise 
in  the  exchange  or  market,  one  party  agree- 
ing to  pay,  if  there  is  a  rise,  and  the  other 
party  agreeing  to  pay  If  there  is  a  fall  in 
price,  the  agreement  Is  a  pure  wager.  No 
business  is  done — nothing  Is.  bought  or  sold, 
or  contracted  for.  There  is  only  a  bet."  But 
the  rulings  and  charge  of  the  court  in  this 
case  are  fully  sustained  by  Rankin  v.  Mitch- 
em,  141  N.  G.  277,  63  S.  E.  854,  where  It  la 
said:  "The  Insertion  of  the  last  clause  can- 
not be  said  to  be  conclusive  evidence  of  the 
intention  J>t  both  parties  that  the  contract 
should  be  discharged  only  by  a  payment  of 
the  difference  between  the  contract  price  and 
the  market  price  of  the  cotton  on  the  day  fix- 
ed for  delivery.  That  being  so,  the  matter  Is 
to  be  settled  by  ascertaining  the  real  under- 
lying Intention  of  the  parties  to  the  contract 
Was  It  the  Intention  of  both  parties  to  the 
contract  ttuit  the  cotton  should  not  be  deliv- 
ered? Was  It  their  purpose  to  conceal. 
In  the  terms  of  a  fair  contract  a  gambling 
deal  in  which  the  parties  contemplate  no  real 
transaction  as  to  the  article  to  be  delivered? 
This  purpose  and  underlying  intent  his  honor 
properly  left  to  the  Jury,  the  contract  not  be- 
ing a  gambling  one  on  its  face."  The  charge 
of  the  court  In  that  case,  with  reference  to 
the  issue  submitted  to  the  Jury,  was  sub- 
stantially like  the  one  in  this  case,  as  will 
appear  at  page  281  of  141  N.  C,  at  page  856 
of  53  S.  E. 

The  plaintiff  contended  that  the  provision 
in  the  contract  by  which  the  party  who 
should  break  the  contract  is  to  forfeit  $500 
Imposes  a  penalty,  and  for  that  reason  is 
void,  and  plaintiff  therefore  can  recover  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  fixed  for  the  de- 
livery, though  in  his  complaint  he  demands 
Judgment  for  both  the  $500  and  tba  amount 
of  the  difference  between  the  two  prices.  It 
can  make  no  difference  what  amount  he  seeks 
to  recover.  The  Jury  have  found  that  the 
real  transaction  was  a  dealing  in  differences 
between  prices,  and  that  no  delivery  of  the 
cotton  was  intended  by  the  parties.  The  gale 
or  loss  depended  upon  a  chance  or  contin- 
gency, the  rise  or  fall  of  the  price.  It  was 
essentially  a  contract  of  wager,  and  is  void 
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without  regard  to  the  amount  of  the  stake, 
or  wbetber  the  amount  is  certain  or  uncer- 
tain.   The  other  exceptions  cannot  be  sus- 
tained. 
No  error. 

(153  N.  C.  186)  " 

GLISSON  T.  GLISSON  et  al. 

(Supreme  Ooart  ol  North  Carolina.     Oct  12, 
1»10.) 

1.  Judgment  (§§  354^  386*)— "Ibbkoulab  Judo- 
MBHT"— Reubf. 

An  irregular  judgment  which  is  one  enter- 
ed oontraij  to  the  method  of  procedure  and  the 
Eractice  of  the  court  will  be  set  aside  where  re- 
ef is  sought  within  a  reasonable  time. 
[EJd.   Note. — For  other  cases,  see"  Judgment. 
Cent.  Dig.  H  691-704,  736-741;    Dec.  Dig.  |§ 
oft4»  ooO. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  376a] 

2.  jttdouent  (f  354*)— ibbeoui.as  judouent 
— Relie*. 

A  motion  to  set  aside  an  irregular  judgment 
la  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  691-704;   Dec.  Dig.  {  354.*] 

3.  Judgment  (J  386*)— Sethno  Aside— Pow- 
EB  OP  CouBT— Laches. 

Coverture  is  not  an  excuse  for  delay  in 
moving  to  set  aside  an  irregular  judgment 

[EJd.  Note.-^For  other  cases,  see  Judgment, 
Cent  Dig.  S  736;   Dee.  Dig.  i  386.*] 

4.  Judgment  (§  386*) — Setting  Aside— Pow- 
KB  OF  CouBT— Laches. 

A  delay  of  over  30  years  in  moving  to  set 
aside  a  decree  of  sale  and  confirmation  entered 
in  a  suit  to  sell  land  of  a  decedent  to  pay  debts 
on  the  ground  that  the  movants,  infant  defend- 
ants in  the  suit,  were  not  served  with  summons 
but  were  represented  by  guardian  ad  litem,  who 
employed  reputable  counsel,  is  unreasonable,  and 
relief  will  be  denied  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §  736;   Dec.  Dig.  f  386.*] 

5.  Judgment  (g  384*)  —  Setting  Aside  —  De- 
fense. 

One  moving  to  set  aside  an  irregular  judf;- 
ment  must  set  forth  facts  showing  prima  facie 
a  valid  defense. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  g  727;   Dec.  Dig.  §  384.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Guion,  Judge. 

Action  by  Mary  J.  Gllsson,  administratrix 
of  Daniel  Gllsson,  against  H.  J.  Gllsson  and 
others,  to  sell  land  of  decedent  to  pay  debts. 
Prom  a  judgment  denying  a  motion  by  Kate 
Rackley  and  otbers  to  set  aside,  the  decree  of 
sale  and  conflrmatlon,  the  petitioners  appeal. 
Affirmed. 

Motion  in  the  atore  cause  to  vacate  and 
set  aside  the  decree  of  sale  and  confirmation 
entered  In  above  cause  February  9,  1883, 
made  In  behalf  of  Kate  Rackley,  Florence 
Gllsson,  and  Theododa  Spellman.  Issues  of 
fact  were  submitted  to  a  Jury  at  February 
term,  1010. 

"(1)  Wben  was  the  petitioner  Kate  Rack- 
ley  bom?    Answer:    1862. 

"(2(>  Were   the   petitioners  Kate  Rackley, 


Florence  Gllsson,  and  Theododa  Spellman 
served  with- summons  In  the  special  proceed- 
ings to  sell  the  land  of  Daniel  Gllsson  to 
make  assets  to  pay  debts,  entitled  'Mary 
Gllsson,  Adm'x,  r.  Elorence  Gllsson  et  ai'? 
Answer:    No. 

"(3)  Were  the  petitioners  Florence  Gllsson 
and  Theododa  Spellman  married  prior  to  the 
institution  of  the  action  to  sell  land  to  make 
assets,  and  were  their  husbands  living  at  the 
time?    Answer:    Tes. 

"(4)  Were  the  other  devisees  under  the 
will  of  Daniel  Gllsson  and  children  of  Rob- 
ert Gllsson  served  with  summons  In  the  ac- 
tion of  Mary  Gllsson,  administratrix,  to  sell 
the  land  of  Daniel  Gllsson?    Answer:    No. 

"(5)  Did  F.  M.  Roberts,  in  good  faith  and 
without  any  notice  of  any  actual  defect  In 
the  proceedings  under  which  the  land  de- 
scribed In  this  proceeding  were  sold,  buy 
said  land  at  such  sale?    Answee:    Yes." 

The  court  charged  the  jury  that.  If  they 
believed  the  evidence,  they  would  answer  the 
issues  and  eadi  of  them  as  found  In  the  rec- 
ord. To  the  submission  of  the  fifth  Issue 
and  the  charge  upon  it  the  petitioners  ex- 
cepted, and  from  the  ruling  and  Judgment 
of  the  court  appealed. 

Kerr  &  Gavin,  for  appellants.  Stevens, 
Beasley  &  Weeks,>  for  appellee  Mrs.  F.  M. 
Roberta 

BROWN,  J.  The  case  of  Rackley  t.  Rob- 
erta, 147  N.  C.  204,  60  S.  E.  976,  Is  an  orig- 
inal action  brought  by  petitioner  Kate  Rack- 
ley  to  set  aside  the  decrees,  sale,  deed,  etc., 
made  in  this  spedal  proceeding  of  Gllsson  v. 
Gllsson  upon  the  ground  of  fraud.  In  the 
opinion  it  is  held  that  the  proceeding  can- 
not be  attacked  collaterally  In  that  case  and 
the  decrees  In  It  set  aside  for  irregularity. 
It  is  also  held  that  no  issue  of  fraud  was 
submitted  In  due  form  as  should  have  been, 
and  that  no  evidence  of  fraud  was  set  out 
In  the  record.  The  cause  was  sent  back  for 
a  new  trial,  and  we  presume  is  pending  in 
the  superior  court  of  Duplin  county.  The 
petitioners  now  move  In  the  original  special 
proceeding  to  set  aside  the  decrees  therein 
for  irregularity. 

In  the  view  we  take  of  the  matter,  it  is  un- 
necessary to  consider  the  spedflc  assignment 
of  error,  for,  upon  the  entire  record,  the  peti- 
tioners are  not  entitled  to  have  the  decree 
now  vacated  for  Irregularity.  It  appears 
that,  whUe  petitioners  were  not  served  with 
sunmions,  a  guardian  ad  litem  was  appointed 
for  them,  who  employed  r^utable  counsel 
who  appeared  in  behalf  of  these  petitioners 
then  infants,  and  filed  an  answer  raising  Is- 
sues which  were  transferred  to  the  superior 
court  for  trial.  The  decree  of  sale  is  not  In 
this  record,  but  evidently  a  decree  was  en- 
tered, for  the  sale  was  made  and  confirmed 
by  decree  of  February  0,  1883.    The  deed 
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from  the  administratrix,  Mary  GHsson,  to 
the  purchaser,  Mrs.  F.  M.  Roberts,  is  dated 
February  16,  1883,  and  recites  the  payment 
of  the  purchase  money.  Mary  GHsson  died 
in  1903.  The  petitioner  Kate  Rackley  was 
bom  in  1862,  Theododa  Spellman  was  born 
in  1867,  and  Florence  GHsson  was  bom  in 
1859.  The  fact  that  they  were  married  at 
the  time  the  special  proceeding  was  com- 
menced is  Immaterial.  We  are  not  now  deal- 
ing with  statutes  of  limitation  affecting  the 
commencement  of  actions.  An  Irregular  judg- 
ment or  decree,  such  as  the  one  sought  to  be 
set  aside,  is  one  entered  contrary  to  the 
method  of  procedure  and  the  practice  of  the 
court  A  motion  in  the  cause  is  the  proper 
remedy,  and  may  be  made  at  any  time  wlth- 
'  in  a  reasonable  period.  This  is  held  in  many 
cases.  Carter  v.  Rountree,  109  N.  O.  29,  13 
S.  B.  716,  and  cases  cited. 

It  is  true  that  courts  have  power  to  con- 
nect their  records  and  set  aside  irregular 
judgments  at  any  time,  but  it  is  settled  prac- 
tice that  they  will  not  exercise  the  power 
where  there  has  been  long  delay  or  unex- 
plained and  unwarranted  laches  on  the  part 
of  those  seeking  relief  against  the  judgment 
Harrison  v.  Hargrove,  109  N.  G.  346,  13  S. 
B.  939;  Carter  v.  Rountree,  supra.  The 
decree  was  made  February  9,  1883,  and  this 
motion  made  December  16,  1908.  The  ad- 
ministratrix had  died,  and  a  quarter  of  a 
century  elapsed  before  petitioners  moved  in 
this  cause.  This  is  certain  a  most  unreason- 
able delay,  and  we  are  unable  to  discover 
anything  in  the  record  which  excuses  it 
Coverture  is  no  excuse,  and  even  that  would 
not  help  Theodocia  Spellman  who  became 
discovert  in  1885.  Not  only  do  petitioners 
fail  to  offer  any  satisfactory  excuse  for  such 
laches,  but  they  fail  to  allege  meritorious 
grounds  for  the  relief  asked. 

It  is  troe  they  vaguely  allege  in  their  peti- 
tion "that  there  were  very  few  valid  and 
bona  fide  debts  against  the  estate  of  the  said 
Daniel  GHsson,  and  this  affiant  Verily  be- 
lieves that  the  personal  property  would  have 
paid  said  debts";  but  on  the  hearing  they 
offered  no  evidence  whatever  to  the  court 
in  support  of  such  belief,  and  nothing  to 
show  that  they  had  any  defense  against  the 
original  petition  to  sell  the  land  for  assets, 
even  if  the  decree  should  be  set  aside  and  pe- 
titioners permitted  to  answer.  They  offered 
nothing  tending  to  controvert  the  allegations 
of  the  original  petition.  The  petitioners 
should  have  set  forth  facts,  instead  of  vague 
and  general  allegations,  and  presented  them 
to  the  court  showing  prima  facie  a  valid 
defense,  and  the  validity  of  that  defense  is 
for  the  court  and  not  for  the  petitioner,  to 
determine.  Unless  the  court  can  now  see 
reasonably  that  defendants  had  a  good  de- 
fense, or  that  they  could  make  a  defense  that 
would  affect  the  judgment  why  should  it  en- 


gage in  the  vain  work  of  setting  the  Judg-. 
ment  aside.  Jeffries  v.  Aaron,  120  N.  C.  170, 
26  S.  B.  696 ;  Cherry  v.  Canal  Co.,  140  n!  C. 
423,  53  S.  B.  138,  111  Am.  St  R^.  850. 

The  administratrix  is  now  dead,  and  the 
evidences  of  the  indebtedness  of  Daniel  GHs- 
son doubtless  destroyed  or  lost  after  a  lapse 
of  25  years.  Most  extraordinary  circumstan- 
ces must  be  shown  to  justify  us  In  setting 
aside  the  decree  of  sale  for  irregularity. 

Affirmed. 

(153  N.  c.  m) 

RACKLEY  V.  ROWLAND  LUMBER  CO. 

(Supreme  Court  of  North   Carolina.     Oct.  12, 
1910.) 

1.    COEPOBATIONS    (|    503*)-— ACTIONS— VKMOB— 

Statutes— "Place  of  Business." 

Under  Revisal  1905,  |  422,  providing  that 
for  purposes  of  suing  and  being  sued  the  pria- 
cdpal  place  of  business  of  a  domestic  corporation 
shall  be  its  residence,  and  section  424,  providing 
that  in  the  absence  of  contrary  statutes,  an 
action  shall  be  tried  in  the  county  where  plaintiff 
or  defendant  resides  at  the  commencement  there- 
of, an  action  against  a  domestic  corporation  for 
a  personal  injury  is  properly  brought  in  the 
county  of  plaintiff's  residence,  or  in  the  county 
of  the  princii>al  place  of  business  of  the  cor- 
poration, at  his  election. 

[Ekl.  Note. — For  other  cases,  see- Corporations, 
Cent  Dig.  S§  1935-1938 ;    Dec.  Dig.  f  503.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5390-5392.) 

Z  Corporations  (§  503*)— Actions— Venue. 

Where  the  venue  of  an  action  depends  on 
the  residence  of  the  party  under  Revisal  1905, 
$  424,  providing  that  an  action  shall  be  tried 
in  the  county  In  which  plaintiff  or  defendant 
resides  at  the  commencement  thereof,  and  such 
party  is  a  domestic  corporation,  the  venue  should 
be  laid  in  the  county  where  it  has  its  principal 
place  of  business,  as  required  by  section  422. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |{  1935-1938 ;    Dec.  Dig.  S  503.*] 

3.  Corporations  (5  503*)—Actions— Venue. 

Neither  Revisal  1905,  §  422,  providing  that 
for  the  purposes  of  suing  and  being  sued  the 
principal  place  of  business  of  a  domestic  cor- 
poration shall  be  its  residence,  nor  section  424, 
providing  that  actions,  unless  otherwise  provid- 
ed, shall  be  tried  in  the  county  where  plaintiff 
or  defendant  resides  at  the  commencement  there- 
of, applies  to  canses  of  action  where  the  venue 
is  specially  fixed  by  sections  419  to  421,  defining 
the  venue  of  enumerated  actions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1935-1938 ;   Dec.  Dig.  i  503.*] 

Appeal  from  Superior  Court  Wayne  Coun- 
ty; Cooke,  Judge. 

Action  by  Lemon  Rackley  against  the  Row- 
land Lumber  Company.  From  a  judgment 
denying  a  motion  to  change  the  place  for 
trial,  defendant  appeals.    Affirmed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
W.  T.  Dortch  and  Geo.  E.  Hood,  for  appellee. 

WALKER,  J.  This  action  was  brought 
by  the  plaintiff  In  the  superior  court  of  the 
county  of  Wayne  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant  The 
plaintiff  was  an  employ^  of  the  defendant 
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and  was  Injured  while  working  in  its  mill  in 
the  county  of  Duplin,  where  Its  principal  of- 
fice is.  The  defendant  moved  that  the  place 
of  trial  be  changed  to  the  county  of  Duplin 
upon  the  ground  that  the  residence  of  the 
defendant,  under  Revisal  1905,  §  422,  is  in 
that  county.  The  court  found  the  following 
facts:  "(1)  The  original  charter  of  the  de- 
fendant corporation,  dated  28th  day  of  June, 
1899,  located  the  principal  oflSces  at  Golds- 
boro,  in  the  county  of  Wayne.  (2)  The  In- 
jury complained  of  by  the  plaintiff  occurred 
in  October,  1909.  (3)  The  principal  office 
was  changed  by  amendment  to  charter  made 
by  Secretary  of  State  January  22,  1910,  to 
Bowden,  in  the  county  of  Duplin.  (4)  The 
plaintiff  was  at  the  time  of  the  alleged  in- 
jury a  resident  of  the  county  of  Sampson. 
(5)  The  alleged  Injury  occurred  at  Bowden. 
<6)  This  action  was  brought  to  Wayne  su- 
perior court  on  the  8th  day  of  August,  1910, 
and  at  that  time  the  plalntlfC  was,  and  Is 
now,  a  bona  fide  resident  of  the  county  of 
Wayne."  The  court  adjudged  that  the  venue 
•was  properly  laid  in  Wayne  county,  and  re- 
fused the  motion.  Defendant  excepted  to 
this  ruling,  and  appealed. 

The  contention  of  the  defendant  Is  that 
section  424  of  the  Revisal  does  not  apply  to 
this  case,  as  by  section  422  It  Is  specially 
provided  that  for  the  purpose  of  suing  and 
being  sued  the  principal  place  of  business  of 
a  domestic  corporation  shall  be  its  residence, 
and  that  this  means  that  an  action  against 
a  domestic  corporation  shall  be  brought  in 
the  county  of  Its  residence.  We  do  not  think 
this  Is  the  proper  construction  of  that  sec- 
tion. It  was  merely  intended  by  these  words 
to  define  what  should  be  the  residence  of  a 
domestic  corporation  in  determining  under 
section  424  where  an  action,  to  which  It  Is  a 
party,  shall  be  brought  It  Is  provided  by 
section  424  that  in  all  other  cases — that  is, 
cgses  In  which  a  contrary  provision  had  not 
already  been  made — an  action  should  be 
tried  In  the  county  in  which  the  plaintiffs  or 
the  defendants,  or  any  of  them,  shall  re- 
side at  the  commencement  of  the  action,  or, 
if  none  of  the  defendants  shall  reside  in  the 
state,  then  in  the  county  in  which  the  plain- 
tiffs, or  any  of  them  shall  reside;  and,  if 
none  of  the  parties  shall  reside  within  the 
state,  then  the  same  may  be  tried  in  any 
county  which  the  plaintiff  shall  designate  in 
bis  summons  and  complaint,  subject,  how- 
ever, to  the  power  of  the  court  to  change  the 
place  of  trial  in  the  cases  provided  by  stat- 
ute. It  will  be  seen  that  by  this  section  an 
action  for  personal  Injuries  may  be  tried  In 
the  county  in  which  the  plaintiff  or  the  de- 
fendant resides.  If  the  action  is  brought 
against  a  domestic  corporation,  the  plaintiff 
may  elect  whether  it  shall  be  tried  in  the 
county   of  his  residence  or  in   the  county 


where  the  defendant  resides,  and  (a  the 
latter  case  the  residence  of  the  defendant 
shall  be  determined  by  the  location  of  Its 
principal  place  of  business.  If  a  suit  is 
brought  by  a  domestic  corporation.  It  may 
lay  the  venue  or  place  of  trial  In  the  county 
where  It  has  Its  principal  place  of  business, 
provided  it  is  such  an  action  as  is  embraced 
by  the  provisions. of  section  424.  In  other 
words,  it  Is  provided  by  section  424  that  an 
action  of  the  class  therein  mentioned  shall 
be  tried  in  the  county  In  which  the  plaintiffs 
or  the  defendants  ^all  reside  at  the  com- 
mencement of  the  action,  and,  considering 
this  section  in  connection  with  section  422, 
as  we  must  do,  It  Is  further  provided  that.  If 
a  domestic  corporation  be  either  plaintiff  or 
defendant,  its  residence  shall  be  determined 
as  provided  by  the  latter  section.  It  was 
not  Intended  t>y  section  422  that  a  domestic 
corporation  must  be  sued  in  the  county 
where  it  has  its  residence,  even  though  the 
plaintiff  may  reside  in  another  county,  but 
the  plain  meaning  Is  that  where  It  Is  neces- 
sary to  determine  the  venue  of  an  action,  to 
which  a  domestic  corporation  Is  a  party,  by 
Its  residence,  then,  and  In  that  case,  the 
county  in  which  it  has  Its  principal  place  of 
business  shall  be  considered  as  its  residence. 
If  the  plaintiff  does  not  sue  a  domestic  cor- 
poration In  the  county  of  his  own  residence, 
he  must  then  bring  his  action  In  the  county 
where  the  defendant  has  Its  principal  place 
of  business.  Section  422  (Acts  1903,  c.  806) 
was  enacted  because  this  court  had  held  in 
Cline  V.  Manufacturing  Co.,  116  N.  O.  837, 
21  S.  E.  791,  and  Alliance  v.  Murrell,  119  N. 
C.  124,  25  S.  E.  785,  that  a  domestic  cor- 
poration had  no  residence  within  the  mean- 
ing of  section  192  of  the  Code,  now  section 
424  of  the  Revisal.  Where,  however,  the 
venue  of  an  action  depends  upon  the  resi- 
dence of  a  party  under  section  424,  and  that 
party  is  a  domestic  corporation,  the  venue 
should  be  laid  in  the  county  where  It  has 
its  principal  place  of  business.  We  have 
held  at  this  term  in  Roberson  v.  Lumber  Co., 
68  S.  E.  1064,  that  the  purpose  of  Revisal,  { 
422,  was  not  to  change  the  provisions  of  sec- 
tion 424,  or  to  deny  to  the  plaintiff  the  right 
to  bring  his  action  against  a  domestic  cor- 
poration in  the  county  of  his  residence.  Nei- 
ther section  applies  to  those  causes  of  ac- 
tion, where  the  venue  or  place  of  trial  is 
specially  fixed  by  other  sections  of  the  Re- 
visal, such  as  sections  419,  420,  and  421,  the 
sole  purpose  of  section  422  being  to  remedy 
a  defect  in  our  statute  law,  which  was  iwlnt- 
ed  out  In  the  two  cases  we  have  already 
cited.  See,  also,  Propst  v.  Railroad,  139  N. 
C.  397,  51  S.  B.  920,  and  Perry  v.  Railroad 
(at  this  term)  68  S.  E.  1060. 
No  error. 
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STATE  V.  ROWI/AND  LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  COBPOBATioNS  (8  529*)  —  Crikinai,  Lia- 
bility—Crimes  BuBBAOiNO  Intent. 

Corporations  are  as  fully  liable  to  copvic- 
tion  of  offenses  embracing  intent  as  an  ingredi- 
ent as  are  individuals,  and  may  be  prosecuted 
under  Revisal  1905,  §  3686,  making  it  a  mis- 
demeanor for  a  tenant  during  or  after  his  term 
to  willfully  and  unlawfully  destroy  or  damage 
any  tenement  house  or  outhouse  belonging  to 
the  landlord  or  upon  his  premises,  or  to  unlaw- 
fully and  willfully  destroy  or  injure  any  fence, 
or  cut  or  destroy  timber  or  other  trees  belong- 
ing to  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §8  2140-2144 ;   Dec.  Dig.  |  529.*] 

2.  CORPOBATIONB    (5    533*)— CRIMINAL    PBOBE- 

CUTION — Proof. 

In  a  prosecution  of  a  corporation,  its  cor- 
porate existence  may  be  shown,  though  not 
charged  in  the.  indictment. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent.  Dig.  8  2146 ;    Dec.  Dig.  8  533.»I 

3.  WoBDS  AND  Fhbases— "Tenement  House." 

A  "tenement  house"  is  defined  to  be  a 
dwelling  house  or  an  apartment  in  a  building 
used  by  one  family,  often,  in  modem  nsage,  an 
inferior  dwelling  house,  rented  to  poor  persons, 
or  a  dwelling  erected  to  be  rented. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6913-6915;  vol.  8,  p. 
7814.] 

4.  Words  and  Phbases  —  "Uninhabited 
House." 

An  "uninhabited  house"  is  a  house  that  is 
fitted  for  habitation,  but  is  unoccupied  at  the 
time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7180.) 

5.  WoBDS  AND  Phrases— "Outhouse." 

An  "outhouse"  has  a  technical  meaning,  be- 
ing a  house  that  belongs  to  a  dwelling,  and 
is  in  some  respect  parcel  of  such  dwelling 
house,  and  situated  within  the  curtilage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6119-5121.] 

6.  Criminal  Law  (8  59*)— "Principals  in 
Second  Degree." 

Persons  present  assisting  in  doing  a  crim- 
inal act  are  principals  in  the  second  degree,  not 
accessories. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  71-74.  76^1 ;  Dec.  Dig.  8 
59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5556.] 
T.  Criminal   Law    (S   69»)— "Principals"— 

Aiders,  Abettors,  and  Accessories. 

In  a  misdemeanor  all  aiders,  abettors,  and 
accessories,  whether  before  or  after  the  fact, 
are  principals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  71-74,  7ft-81;  Dec.  Dig.  8 
59.» 

IV>r  other  definitions,  see  Words  and  Phrases', 
vol.  6,  pp.  5352-5557 ;   vol.  8,  p.  7763.] 

8.  Landlord  and  Tenant  (8  55*)— Injubt 
to  Premises  by  Tenant— Prosecution- 
Element  OF  Offense. 

One  cannot  be  guilty  under  Revisal  1905, 
8  368t>,  making  it  a  misdemeanor  for  a  tenant 
during  or  after  his  term  to  willfully  and  unlaw- 
fully dfstroy  or  damage  any  tenement  house  or 
outhouse,  belonging  to  the  landlord  or  upon  his 


premises,  or  to  unlawfully  and  willfully  destroy 
or  injure  any  fence,  or  cut  or  destroy  timber 
or  trees  t>elonging  to  the  landlord,  unless  the 
act  charged  is  done  unlawfully  and  willfully, 
which  implies  the  doing  of  the  act  purposely 
and  deliberately  in  violation  of  law ;  and 
hence,  in  a  prosecution  thereunder,  it  was  er-- 
ror  to  refuse  a  charge  to  that  effect,  and  that, 
if  the  jury  should  find  that  defendants  did 
reasonably  and  bona  fide  believe  that  they  had 
the  right  to  remove  the  buildings  in  question, 
they  were  not  within  the  statute. 

[Eld.  Note.— For  other  cases,  see  Landlord  an* 
Tenant,  Dec.  Dig.  8  55.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Cooke,  Judge. 

The  Rowland  Lumber  Company  and  others 
were  convicted  of  unlawfully  and  willfully 
injuring  and  removing  certain  structures 
from  their  landlord's  premises,  and  they  ap- 
peal.   Reversed. 

A.  McL.  Graham  and  H.  A.  Grady,  for  ap- 
pellants. Geo.  L.  Jones,  Atty.  Gen.,  for  the 
State. 

CLARK,  a  J.  The  defendant  lumber  com- 
pany and  three  of  Its  employes  were  con- 
victed for  tearing  down  and  removing  a  sta- 
ble and  fence,  in  violation  of  Revisal  1905,  8 
3686.  That  section  provides:  "If  any  tenant 
shall,  during  his  term  or  after  Its  expiration, 
willfully  and  unlawfully  demolish,  destroy, 
injure  or  damage  any  tenement  house,  unin- 
habited house,  or  other  outhouse,  belonging  to 
his  landlord  or  upon  his  premises,  by  remov- 
ing parts  thereof  or  by  burning,  or  in  any 
other  manner,  or  shall  unlawfully  and  will- 
fully burn,  destroy,  puU  down,  injure  or  re- 
move any  fence,  wall,  or  other  Inclosure,  or 
any  part  thereof,  built  or  standing  upon  the 
premises  of  such  landlord,  or  shall  willfully 
and  unlawfully  cut  down  or  destroy  any 
timber,  fruit,  shade  or  ornamental  tree  be- 
longing to  said  landlord,  he  shall  be  guilty 
of  a  misdemeanor."  The  Indictment  alleges 
that  defendant  Rowland  Lumber  Company 
has  recently  been  a  tenant  of  the  prosecuting 
witnesses;  that  It,  said  Rowland  Lumber 
Company,  Hardy  Hare,  Ed.  Odom,  and  Thom- 
as Hefty,  "with  force  and  arms,  did  willfully 
and  unlawfully  demolish,  pull  down.  Injure, 
and  remove  from  the  said  lands  and  premises 
of  the  said  Mr.  and  Mrs.  P.  M.  Smith  the 
said  above-mentioned  walled-ln  Indosures, 
stables,  feedroom  or  bam,"  etc.  The  defend- 
ants moved  to  quash  the  bill  and  also  in  ar- 
rest of  Judgment,  because,  first,  a  corpora- 
tion is  not  liable  to  indictment  under  section' 
3686  of  the  Revisal;  second,  the  bill  of  in- 
dictment does  not  charge  any  offense  within 
the  terms  of  said  act;  and,  third,  there  t>eing 
no  offense  charged  of  which  the  principal 
could  be  convicted,  the  other  defendanra 
could  not  be  lawfully  convicted  as  aiders  and 
abettors. 

The  first  ground,  that  corporations  cannot 
be  convicted  of  an  offense  where  the  Intent 
is  an  ingredient,  is  no  longer  tenable.    They 
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ere  as  folly  liable  In  Bnch  cases  as  individ- 
uals. They  are  liable  for  libel,  assaults,  an(f 
battery,  etc.  Corporate  existence  can  be 
shown,  though  not  charged  in  the  bill.  State 
V.  Shaw,  82  JI.  C.  768. 

As  to  the  second  ground:    The  section  in 
question  upon  analysis  reads:   "If  any  tenant 

(1)  shall,  during  his  term  or  after  its  expira- 
tion, willfully  and  unlawfully,  demolish,  de- 
stroy, deface,  injure  or  damage  (a)  any  tene- 
ment house,  (b)  uninhabited  house,  or  (c)  oth- 
er outhouse,  belonging  to  his  landlord,  or 
upon  his  premises  by  removing  part  thereof, 
or  by  burning  or  in  any  other  manner;   or 

(2)  shall  unlawfully  and  willfully,  burn,  de- 
stroy, pull  down,  injure  or  remove  (a)  any 
fence,  (b)  wall,  or  (c)  other  enclosure  or  any 
part  tliereof  built  or  standing  upon  the  prem- 
ises of  such  landlord;  or  (3)  shall  unlawfully 
and  willfully  cut  down  or  destroy  any  (a) 
timber,  (b)  fruit,  (c)  shade,  or  (d)  ornamental 
tree  belonging  to  said  landlord  he  shall  be 
guilty  of  a  misdemeanor."  It  is  charged 
in  both  the  first  and  second  counts  of  the 
bill  that  the  defendant  Rowland  Lumber 
Company  was  a  tenant  of  "certain  stables, 
feedroom,  bam,  walled-ln  inclosure,  fences"; 
but  in  neither  of  these  counts  is  it  charged 
that  the  defendants  rraioved  or  tore  down 
any  fences,  the  averments  as  to  removal  be- 
ing confined  to  "walled-in  Inclosure,  stables, 
feedroom,  or  bam,  buildings."  While  the 
word  "tenement"  has  a  wide  signification, 
the  statute  uses  the  word  "tenement  house," 
which  is  defined  to  be  "a  dwelling  bouse,  a 
building  for  a  habitation."  Webster's  Inter- 
national Diet  "A  'tenement  house'  is  defined 
to  be  a  dwelling  house,  or  an  apartment  in  a 
building  used  by  one  family;  often.  In  mod- 
em usage,  an  inferior  dwelling  house,  rented 
to  iwor  persons,  or  a  dwelling  erected  for  the 
purpose  of  being  rented."  28  A.  ft  B.  Enc. 
(2d  Ed.)  44,  45.  An  uninhabited  house  "is  a 
house  that  is  fitted  for  habitation,  but  is  un- 
occupied at  the  time."  State  v.  Clark,  52  N. 
C.  167.  An  "outhouse"  has  a  technical  mean- 
ing. "  •  •  •  An  outhouse  is  one  that  be- 
longs to  a  dwelling,  and  is  in  some  respect 
parcel  of  such  dwelling  house,  and  situated 
within  the  curtilage."  State  v.  Roper,  8S 
N.  C.  656.  The  words  of  the  statute  do  not 
include  stables,  or  any  word  that  would  em- 
brace them.  It  is  a  casus  omissus,  which  the 
Legislature,  not  the  courts,  must  cure.  The 
word  "fence"  is  in  the  statute  and  its  remov- 
al is  here  charged,  but  only  in  the  third 
count.  In  that  count  all  the  defendants,  ex- 
cept the  lumber  company,  are  charged  as  be- 
ing present  assisting  in  doing  the  act.  This 
makes  them  principals  in  the  second  degree, 
not  accessories.  State  v.  Whitt,  113  N.  O. 
719,  18  S.  E.  715.  But,  even  if  they  had  been 
charged  as  accessories,  the  result  is  the  same, 
for  in  misdemeanors  all  aiders,  abettors,  and 
accessories,  whether  before  or  after  the  fact, 
are  principals.     State  v.  De  Boy,  117  N.  C. 


702,  23  S.  E.  167.  Nor  are  we  prepared  to 
hold  that  the  charge  in  the  first  and  secona 
counts  of  removing,  pulling  down,  etc.,  a 
"walled-ln  inclosure"  does  not  fall  within  the 
terms  used  in  the  statutes  "a  wall  or  other 
inclosure." 

But  although  the  indictment  is  sufficient, 
especially  under  Revisal,  {  3254  (formerly 
Code,  8  1183),  which  forbids  an  indictment 
to  be  quashed  or  Judgment  arrested  "by  rea- 
son of  any  informality  or  refinement,"  and 
admitting  the  state's  contention  that  the  said 
Rowland  Lumber  Company  had  surrendered 
the  buildings,  etc.,  to  the  prosecutors,  and 
taken  a  new  lease  for  the  same,  still  the  de- 
fendants could  not  be  guilty  unless  the  act 
was  done  unlawfully  and  willfully,  which 
implies  the  doing  of  the  act  purposely  and 
deliberately  in  violation  of  la-w.  The  court, 
therefore,  erred  in  refusing  the  defendant's 
first  prayer  which  was  to  that  effect  State 
V.  Roseman,  66  N.  O.  634;  State  v.  Whitener, 
83  N.  O.  590;  State  v.  Godiwin,  138  N.  C.  582, 
60  S.  B.  277;  State  v.  Clifton,  162  N.  C.  800, 
67  S.  B.  751.  It  was  also  error  to  refuse  th* 
second  prayer  which  was  a  corollary  to  the 
first;  i.  e.:  "If  the  Jury  shall  find  from  the 
evidence  that  the  defendants  did  reasonably 
and  bona  fide  believe  they  had  the  right  to 
remove  the  buildings,  etc.,  they  could  not  be 
guilty  of  removing  them  'willfully'  so  as  to 
bring  their  act  within  the  meaning  of  Re- 
visal,  §  3686."  In  such  case  the  defendants 
would  be  liable  civilly,  if  they,  in  fact  had 
no  right  to  remove^  but  not  criminally,  under 
this  section. 

E<rror. 

(1S3  N.  C.  184) 

HOWELL  T.  SOUTHERN  RT.  OO. 

(Supreme  Court  of  North  CJarolina.     Oct  12, 
1910.) 

MABTBa  AND  SlCBVANT  (J  97*>— ACCIDENTAL  IN- 
JURIES. 

Plaintiff  and  three  otiier  section  bands  were 
sent  by  their  foreman  to  get  a  ?uard  rail,  the 
usual  method  of  carrying  which  is  with  the 
hands;  and  in  carrying  it  back  the  end  of  the 
rail  carried  by  two  of  the  bands  was  dropped, 
cau^ng  the  rail  to  fall  on  plaintifiTa  foot.  No 
tools  were  given  or  requested  with  which  to 
carry  tbe  ran,  and  it  did  not  appear  that  tools 
were  generally  used  for  that  purpose.  Held, 
that  the  injury  was  accidental,  so  that  tbe  rail- 
road company  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  CJent  Dig.  f  163;   Dea  Dig.  f  97.*] 

Appeal  from  Superior  Court,  Johnston 
County;   O.  H.  Allen,  Judge. 

Action  by  Maynard  Howell  against  the 
Southern  Railway  Company.  The  defendant 
in  apt  time  made  motion  to  nonsuit  which 
was  overruled.  Defendant  excepted.  There 
was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appealed.    Reversed. 

Abell  &  Ward,  for  appellant  J.  A.  Wel- 
lons,  Ayco<*  &  Winston,  for  appellee. 
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PER  CURIAM.  The  erMence,  taken  In  Its 
most  favorable  view  for  the  plaintiff,  tends  to 
prove  that  plaintiff  and  three  other  employes 
of  defendant,  Worley,  Faucett,  and  Stevens, 
were  sent  by  the  section  foreman  after  a 
guard  rail.  No  tools  were  given  or  request- 
ed, and  there  Is  no  evidence  that  such  tools 
are  In  general  use.  Plaintiff  states  that  the 
usual  method  of  carrying  rails  Is  with  the 
hands.  On  the  way  back  with  the  rail,  Fau- 
cett and  Stevens  carried  one  end,  and  Worley 
and  plaintiff  the  other  end.  The  end  carried 
by  Failcett  and  Stevens  was  dropped,  and 
that  Jerked  the  other  end,  and  It  fell  on  plaln- 
tirs  foot. 

In  Brookshire  v.  Edectrlc  Co.,  152  N.  C.  669, 
68  S.  E.  215  (a  defendant  to  which  the  fellow 
servant  act  [Revisal,  1905,  J  2646]  is  applica- 
ble), we  have  a  case  on  all  fours  with  this,  in 
which  we  held  the  casualty  to  be  the  result 
of  an  accident,  and  no  evidence  of  negligence. 
In  operations  of  this  character,  such  acci- 
dents are  not  uncommon,  and  are  difficult  to 
guard  against.  The  superior  court  should 
have  sustained  the  motion  to  nonsuit,  and 
dismissed  the  action.    It  Is  so  ordered. 

Reversed. 

(168  N.  C.  174) 

FERRAUi  V.  FERRALIj. 

(Supreme  Court  of  North  Carolina.     Oct   12, 
1910.) 

1.  Miscegenation  (§  1*)— Mixed  Mabbiages. 

Revisal  1905,  i  2083,  provides  that  mar- 
riage between  a  white  person  and  a  person  of 
negro  descent  to  the  third  generation,  inclusive, 
shall  be  void.  Held,  that  a  negro  ancestor  of 
the  third  generation  to  render  a  nurriage  void 
must  be  or  pure  negro  blood,  and  not  merely  one 
who  has  his  status  as  a  neRro  ascertained  and 
fixed  by  the  recognition  and  general  concensus 
of  the  community  where  be  lives. 

iEA.  Note. — For  other  cases,  see  Miscegena- 
tion, Cent  Dig.  §  1;   Dec.  Dig.  i  1.*] 

2.  CONSTITUTIONAI.    LAW     (§    18*)— CONSTEUC- 

TioN— Adoption  in  Constitution. 

Const  art.  14.  §  8,  having  bodily  adopted 
Revisal  1905,  {  2083,  relating  to  mixed  mar- 
riages of  accepted  construction,  while  not  neces- 
sarily conclusive,  affords  well-nigh  convincing 
evidence  that  the  words  thereof  were  intended  to 
bear  their  established  meaning. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |S  13,  17;  Dea  Dig.  $  1&»1 

3.  Appeal  and  Error  (J  1176*)— Determina- 
tion OP  CAusEi— Direction  op  Judqhent  on 
Vebdict. 

A  party  litigant  has  a  substantial  right  in 
a  verdict  obtained  in  his  favor,  and  where  one 
has  been  rendered  on  issues  which  are  deter- 
minative, and  is  set  aside  as  matter  of  law,  and 
such  ruling  is  held  to  be  erroneous  on  appeal, 
the  Supreme  Court  will  direct  that  judgment  be 
entered  on  the  verdict  as  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4588-4596;  Dec.  Dig.  § 
1176.»] 

Appeal  from  Superior  Court,  Franklin 
Cbunty ;  Cooke,  Judg& 

Action  by  Frank  A.  Ferrall  against  Susie 
P.  Ferrall.   A  verdict  for  defendant  was  set 


aside,  and  defendant  appeals.  Reversed  and 
judgment  directed  to  be  entered  on  the  ver- 
dict as  rendered. 

In  an  action  to  obtain  a  divorce,  the  com- 
plaint alleged  that  plaintiff  was  a  white  man ; 
that  he  had  married  defendant  in  January, 
1904,  and  seeking  divorce  on  the  ground  that 
defendant  "was  and  Is  of  negro  descent  with- 
in the  third  generation,"  and  averring  plain- 
tiff's Ignorance  of  this  fact  at  the  time  of  the 
marriage.  Defendant  answered  formally 
denying  the  allegation  In  reference  to  her  be- 
ing of  negro  blood  within  the  third  genera- 
tion, and  averred  with  reference  thereto  i 
"While  plaintiff  was  courting  her,  he  was 
repeatedly  Informed  that  there  was  a  strain 
of  Indian  or  Portuguese  blood  in  defendant's 
veins,  and  he  was  also  Informed  that  some 
people  Insisted  that  there  was  a  strain  of 
negro  blood  in  defendant's  veins,  and  defend* 
ant  said  he  proposed  to  marry  her  In  spite  of 
such  rumors.  Defendant  told  plaintiff  that 
she  did  not  want  to  marry  him  on  account 
of  these  rumors,  but  he  Insisted  on  the  mar- 
riage." Defendant  further  answered  by  way 
of  cross-bill  duly  verified,  and  alleged  "that 
the  plaintiff,  after  the  birth  of  their  little 
girl,  cruelly  treated  her,  would  get  drunk  and 
abuse  her  In  the  vilest  manner,  refuse  to  pro- 
vide her  with  the  common  necessities  of  life, 
and  abandoned  her  and  bis  own  child,  and 
left  her  without  providing  her  any  support 
He  left  her  In  a  delicate  condition,  and  ex- 
pressed the  wish  that  her  condition  would 
kill  her.  Wherefore  she  prays  for  divorce 
from  bed  and  board  from  plaintiff,  and  for 
alimony  for  herself  and  child."  The  cause 
was  tried  at  the  term  of  court  stated  on  Is- 
sues arising  upon  plalntilTs  complaint,  and 
the  Jury  rendered  the  following  verdict : 

"(1)  Were  the  plaintiff  and  defendant  mar- 
ried as  alleged  In  the  complaint?    Ans.    Tes. 

"(2)  Has  plaintiff  been  a  resident  of  the 
state  of  North  Carolina  for  two  years  next 
before  the  bringing  of  this  action?    Ans.  Yes. 

"(3)  Is  the  defendant  of  negro  descent  with- 
in the  third  generation  as  alleged  in  the  com- 
plaint?   Ans.  No. 

"(4)  Did  the  plaintiff  abandon  the  defend- 
ant as  alleged  in  the  cross-bill?    Ans.  Yes." 

The  evidence  tended  to  fix  a  strain  of  negro 
blood  In  Julius  Coley,  a  great-grandfather  of 
defendant,  and  In  reference  to  this  claim  the 
court  had  charged  the  Jury:  "But  it  Is  con- 
tended by  the  defendant  that  the  taint  In  the 
blood  came  from  the  defendant's  great-grand- 
father, Julius  Coley,  who  the  plaintiff  con- 
tends was  a  negro,  and  the  court  Instructs 
the  Jury  that.  If  they  will  be  satisfied  by  the 
greater  weight  of  the  evidence  that  the  said 
Julius  Coley  was  a  real  negro,  then  they 
should  answer  the  second  issue  'Yes,'  but.  If 
they  should  not  be  so  satisfied,  then  they 
should  answer  that  Issue  'No.' "  And  as  fol- 
lows: "(6)  The  court  further  Instructs  the 
Jury  that  by  real  negro  he  meant  one  that  did 
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not  have  any  white  Wood  In  him."  On  com- 
ing In  of  the  verdict,  there  was  motion  by 
plaintiff  to  set  the  same  aside  for  error  In  law 
In  the  portion  of  the  charge  contained  In  the 
sixth  Instruction  above  quoted.  The  court, 
being  of  opinion  that  said  Instruction  was  er- 
roneous, set  the  verdict  aside  on  that  ground, 
and  defendant  excepted  and  appealed. 

Blckett  4  White,  for  appellant    F.  S.  Spru- 
111,  for  appellee. 

HOKE,  J.  The  statute  law  applicable  to 
the  question  presented,  being  the  first  part  of 
section  2083,  Revlsal  1905,  is  as  follows: 
"Who  May  Not  Marry.— All  marriages  be- 
tween a  white  person  and  a  negro  or  Indian 
or  between  a  white  person  and  a  person  of 
negro  or  Indian  descent  to  the  third  genera- 
tion Inclusive  •  •  *  shall  be  void."  This 
or  some  enactment  expressed  in  similar  terms 
has  long  been  the  statute  law  of  our  state 
governing  questions  of  this  character,  and, 
when  before  the  court,  the  accepted  construc- 
tion with  ns,  so  far  as  examined,  has  always 
been  that,  where  all  other  persons  whose  race 
or  blood  affected  the  question  were  white  in 
order  to  bring  a  marriage  within  the  pro- 
hibited degree,  one  of  the  ancestors  of  the 
generation  stated  m»"t  have  been  of  pure 
negro  blood.  Thus  in  Hare's  Case,  113  N.  C. 
10,  18  S.  E.  66,  <m  the  right  of  an  applicant 
to  be  admitted  into  the  white  schools,  the 
statute  prc'idlng  separate  schools  for  the 
two  races  at  that  time  defined  the  status  of 
a  rlghtfu'  applicant  In  language  exactly  sim- 
ilar to  tul«  1»^  "  to  marriage,  and  it  was 
held  th't  the  ancestor  of  the  third  generation 
wbofiJ  blood  should  determine  the  issue  must 
bar-  been  of  pure  negro  blood.  Associate 
Jo-tlce  Avery,  delivering  the  opinion,  after 
Bt.tlng  that  the  question  was  controlled  by 
section  1810  of  the  Code  of  1883,  now  the  sec- 
tion at  the  Revlsal  atK>ve  quoted,  said  fur- 
ther: "The  words  used  in  section  1810  as  to 
the  third  generation  inclusive'  must,  there- 
fore, be  construed  to  prohibit  Intermarriage 
of  whites  with  persons  who  are  not  beyond 
the  third  generation  or  in  the  fourth  gen- 
eration from  the  pure  negro  ancestor." 
Again,  In  State  v.  Waters,  25  N.  C.  455, 
where  the  validity  of  the  marriage  In  ques- 
tion was  affected  by  statutes  since  repealed, 
which  established  the  fourth  generation  as 
the  determinative  period,  the  ancestor  whose 
blood  must  decide  the  issue  was  referred  to 
by  Chief  Justice  RufBn  as  a  "full  negro." 
And  80  In  State  v.  Ohavers,  50  N.  C.  11, 
involving  the  construction  of  a  statute  defin- 
ing free  negroes  as  "all  free  persons  descend- 
ed from  negro  ancestors  to  the  fourth  gener- 
ation Inclusive."  The  court  Battle,  J.,  de- 
livering the  opinion,  approved  a  charge  "that 
every  person  who  had  one-sixteenth  negro 
blood  In  his  veins  was  a  full  negro"  within 
the  meaning  of  the  statute,  and  said,  further 
referring  to  the  expression  to  the  "fourth 
generation    inclusive,"    that   no   person    can 


cease  to  be  a  full  negro  unless  he  has 
reached  the  fifth  generation  from  his  African 
ancestor.''  A  similar  principle  of  construc- 
tion has  been  established  by  authoritative 
decisions  In  other  states  where  this  matter  is 
of  vital  Importance.  McPherson  v.  Common- 
wealth, 69  Va.  939 ;  Linton  v.  State,  88  Ala. 
217,  7  South.  261.  And  we  find  nothing 
which  tends  to  the  contrary,  except  a  very 
recent  decision  of  the  Supreme  Court  of  the 
District  of  Columbia  in  Isabel  Wall,  By  Her 
Next  Friend,  Stephen  Wall,  v.  James  Oyster 
et  al.,  a  case  which  has  not  yet  appeared  in 
the  official  reports,  and  was  kindly  procured 
for  us  by  the  diligence  of  plaintiff's  counsel. 
That,  case  Involved  the  construction  of  a 
statute  of  Congress  providing  for  separate 
white  and  colored  schools  In  the  District 
and  arose  on  application  for  mandamus  to 
the  board  of  education  to  enroll  petitioner  In 
a  white  school ;  the  admission  having  been 
made  that  the  petitioner  had  not  less  than 
one-sixteenth  negro  blood.  The  application 
was  denied  on  the  ground  chiefly  that,  as 
Congress  had  not  undertaken  by  enactment 
to  define  "what  race  er  what  i>ercentage  or 
proportion  of  racial  blood  shall  characterize 
an  individual  as  'colored,'  the  term,  being 
without  legislative  definition.  Is  left  to  the 
Import  ascribed  It  in  the  common  parlance  of 
the  people,"  and,  applying  this  rule,  it  was 
held  that  according  to  the  principle  there 
adopted,  the  applicant  must  be  considered  a 
colored  child  within  the  meaning  of  the  stat- 
ute. If  this  decision  was  In  direct  contra- 
vention of  the  principle  obtaining  here.  It 
would  not  Justify  the  court  in  departing  from 
a  line  of  precedents  long  recognized  as  au- 
thoritative and  controlling  in  this  state,  but 
It  will  be  noted  that  the  language  of  that 
statute  is  very  general  In  Its  terms  "white" 
and  "colored  schools,"  and  on  that  very  ac- 
count the  common  parlance  of  the  people  was 
allowed  to  prevail,  and  the  case  therefore 
presents  a  very  different  question  from  the 
one  we  consider  in  construing  a  statute 
which  defines  the  status  as  "a  person  of 
negro  or  Indian  blood  to  the  third  generation 
inclusive." 

In  this  connection,  an  Interesting  compen- 
dium of  the  laws  of  the  Southern  states  on 
this  subject  was  furnished  us  by  defendant's 
counsel,  showing  that  the  four  states  of  Ala- 
bama, Tennessee,  Maryland,  and  North  Caro- 
lina make  substantially  the  same  provision 
with  reference  to  these  marriages,  and  that 
all  of  them  have  regulations  on  the  subject 
in  terms  equally  specific  and  definite.  In 
view  then  of  these  decisions  of  our  own 
courts,  to  which  reference  has  been'  made, 
and  the  very  definite  language  of  our  stat- 
ute, we  may  not  approve  the  position  earnest- 
ly Insisted  upon  by  plalntlfTs  counsel  that 
the  negro  ancestor,  whose  blood  must  deter- 
mine the  Issue,  should  be  considered  not  a 
negro  of  pure  African  blood,  but  one  who  has 
his  status  as  a  negro  ascertained  and  fixed 
by  the  recognition  and  general  concensus  of 
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tbe  community  where  Us  lot  Is  cast.  Such  a 
position  Ignores  the  ordinary  and  usual  ac- 
ceptation of  the  words  "of  negro  descent  to 
the  third  generation  Inclusive,"  is  contrary, 
as  stated,  to  a  long  line  of  authoritative  prec- 
edents here,  and  is  further  objectionahle  in 
setting  up  a  varying  and  uncertain  standard 
by  which  to  determine  a  most  important 
legislative  requirement  in  the  civic  and  social 
polity  of  the  commonwealth.  We  are  con- 
firmed In  this  view  by  the  fact  that  this  same 
enactment,  as  to  negroes,  long  emb-jdied  in 
our  statute  law,  and  with  this  repeated  and 
well-known  construction  by  the  court  was 
afterwards  transferred  without  any  change 
whatever  into  the  Constitution  of  the  state, 
and  is  now  a  part  of  our  organic  law.  In. 
article  14,  J  8,  it  Is  ordained:  "That  all  mar- 
riages between  a  white  person  and  a  negro 
or  between  a  white  person  and  a  person  of 
negro  descent  to  the  third  generation  inclu- 
sive are  hereby  forever  prohibited."  The 
action  of  our  constitutional  convention  in 
thus  adopting  a  public  statute  of  accepted 
construction  and  on  a  subject  of  momentous 
Interest  and  making  the  same  in  its  entirety, 
and  very  words,  a  part  of  our  organic  law, 
while  not  necessarily  conclusive,  affords  well- 
nigh  convincing  evidence  that  the  words  were 
intended  to  bear  their  established  meaning, 
and  on  this  subject  should  so  prevail  as  the 
law  of  the  land.  Rhyne  v.  Llpscombe,  122 
N.  Q  650-654,  29  S.  B.  57. 

It  may  be  well  to  note  ttiat. since  the  deci- 
sion of  Hare  v.  Board  of  Education,  supra, 
tbe  legislation  as  to  separate  schools  for  the 
two  races  has  been  changed,  and  it  is  now 
provided  "that  all  white  children  shall  be 
taught  in  the  public  schools  provided  for  the 
white  race  and  all  colored  sliall  be  taught  in 
schools  provided  for  the  colored  race,  but  no 
child  with, negro  blood  in  its  veins,  however 
remote  the  strain,  shall  attend  a  school  for 
the  white  race."  Pub.  Laws  1903,  c.  435,  {  22. 
Revisal  1905,  §  4086.  The  language  of  our 
Constitution  on  this  subject  (article  9,  g  2) 
Is:  "And  the  children  of  the  white  race  and 
the  children  of  the  colored  race  shall  be 
taught  in  separate  public  schools  but  there 
shall  be  no  discrimination  in  favor  of  or 
to  the  prejudice  of  either  race."  It  will  be 
observed  here  that,  unlike  the  section  con- 
trolling the  question  of  marriage,  the  words 
used  are  of  more  general  import,  and  per- 
mit of  legislative  definition  in  fixing  the 
status  of  the  two  races  as  in  the  case  of 
Wall  V.  Oyster  et  al.,  supra.  It  is  well  es- 
tablished that  a  party  litigant  has  a  substan- 
tial right  in  a  verdict  obtained  in  his  favor; 
and  where  one  has  been  rendered  on  Issues 
which  are  determinative,  and  is  set  aside  as 
a  matter  of  law,  and  such  ruling  is  held  to  be 
erroneous,  the  appellate  court  will  direct 
that  Judgment  be  entered  on  the  verdict  as 
rendered.  Sbives  v.  Cotton  Mills,  151  N.  C. 
290-294,  66  S.  E.  141;  Abernethy  v.  Yount, 
138  N.  O.  337,  50  S.  E.  696,  Being  of  opinion 
that  the  original  charge  of  his  honor  cor- 


rectly stated  the  law  applicable  to  the  case, 
we  hold  there  was  error  in  setting  aside  the 
verdict,  and  this  will  be  certified  that  Judg- 
ment be  entered  thereon  for  defendant 
Reversed. 

CLARK,  0.  J.  I  concur  in  all  respects  with 
the  opinion  of  the  court  so  clearly  stated 
by  Mr.  Justice  HOKE.  Not  only  is  the  wife 
protected  by  the  law  upon  the  facts  as 
found  by  the  Jury  under  a  correct  charge  of 
tbe  Judge,  but  it  would  be  difficult  to  find  a 
case  so  void  of  merit  as  that  which  the  hus- 
band presents.  Tears  ago  the  plalntlCF  mar- 
ried a  wife,  who,  if  she  had  any  strain  of 
negro  blood  whatever,  was  so  white  he  did 
not  suspect  it  till  recently,  so  he  states.  He 
does  not  aver  even  that  she  deceived  him,  so 
she  herself  must  have  been  unaware  of  the 
fact  if  it  existed.  She  has  borne  him  chil- 
dren. If  he  could  show  fault  iu  her  conduct 
in  any  way,  it  is  to  be  presumed  that  in  these 
days  of  easy  divorce  he  would  have  sued  on 
that  ground.  His  divorced  wife  might  In 
some  circumstances  have  been  still  entitled 
to  alimony  and  dower. 

The  plaintiff  by  earnest  solicitation  per- 
suaded the  defendant  to  become  his  wife  In 
the  days  of  her  youth  and  beauty.  She  has 
borne  his  children.  Nov.  that  youth  has  fled 
and  household  drudgery  and  childbearing 
have  taken  the  sparkle  from  her  eyes,  and 
deprived  her  form  of  its  symmttry,  he  seeks 
to  get  rid  of  her,  not  only  withoit  fault  al- 
leged against  her,  but  in  a  methofl  that  will 
not  only  deprive  her  of  any  support  while  he 
lives  by  alimony,  or  by  dower  a'ter  his 
death,  but  which  would  consign  her  to.the  as- 
sociation of  the  colored  race,  which  he  lo  af- 
fects to  despise.  The  law  may  not  permit  him 
thus  to  bastardize  his  own  Innocent  chlld,.en 
(Revlsal  1905,  {  1569;  State  ex  rel.  Setz,r 
V.  Setzer,  97  N.  C.  252,  1  S.  B.  558,  2  Am.  St 
Rep.  290),  but  he  would  brand  them  for  all 
time  by  the  Judgment  of  a  court  as  negroes 
—a  fate  which  their  white  skin  will  make 
doubly  humiliating  to  them.  If,  indeed,  the 
plaintiff  had  discovered  any  minute  strain 
of  colored  origin  after  the  youth  of  his  wife 
has  been  worn  away  for  his  pleasure  and 
in  his  service.  Justice  and  generosity  dictated 
that  he  keep  to  himself  that  of  which  the 
public  was  unaware,  or,  if  the  knowledge 
had  become  public  and  was  disagreeable,  the 
plaintiff.  If  possessed  of  any  sentiment  of 
manhood,  would  have  shielded  his  wife  and 
children  by  removing  to  another  locality  or 
to  a  state  where  the  fact  if  known,  would 
not  be  deemed  a  stigma.  Certainly  of  all 
men  he  should  have  welcomed  the  verdict 
that  decided  his  wife  and  children  are  white. 

The  eloquent  counsel  for  the  plaintiff  de- 
picted the  infamy  of  social  degradation  from 
the  slightest  infusion  of  negro  blood.  He 
quoted  from  a  great  writer  not  of  law,  but 
of  fiction,  the  instance  of  a  degenerate  son 
who  sold  his  mulatto  mother  "down  tbe 
river"  as  a  slave    But  his  crime  was  pun- 
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Ished  and  surely  was  not  greater  than  that  of 
this  husband  and  father,  who  for  the  sake 
of  a  divorce  would  make  negroes  of  his  wife 
and  children,  hitherto  white,  and  whom  the 
Jury  still  find  to  be  so.  He  deems  it  perdi- 
tion for  himself  to  associate  with  those  pos- 
sessing the  slightest  suspicion  of  negro  blood, 
but  strains  every  efifort  to  consign  the  wife 
of  his  bosom  and  the  innocent  children  of 
his  own  loins  to  poverty  and  to  the  infamy 
that  he  depicts.  The  Jury  did  not  find  with 
him,  and  be  has  no  reason  to  ask  any  court 
to  aid  him  in  such  a  purpose. 


053  N.  C.  160) 

MOTTU  V.  DAVIS. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  Judgment  ({{  444,  460*)— Equitabub  Rb- 

UBF— GEOUWDS— PEBJtTBY. 

The  newly  discovered  evidence  of  perjniy 
warranting  the  setting  aside  of  a  judgment  must 
go  directly  to  the  merits,  and  not  simply  tend 
to  impeach  testimony  at  the  former  trial  or  be 
oumulative;  and  a  judgment  will  not  be  set 
aside  as  obtained  by  perjury  where  the  fact  of 
perjury  is  merely  alleged  upon  information  and 
belief  without  stating  the  source  of  the  infor- 
mation and  without  setting  out  the  newly  dis- 
covered evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  839,  879-885;  Dec.  Dig.  §!  444, 
460.*] 

2.  New  Trial  (J  99*)— Gbotjndb— Newlt  Dis- 
covered Evidence. 

A  new  trial  will  not  be  ^nted  for  newly 
discovered  evidence  unless  it  is  shown  that  the 
witness  will  testify  as  claimed ;  that  his  evi- 
dence is  apparently  true,  material,  and  will 
probably  change  the  result;  that  the  applicant 
was  not  guilty  of  laches  in  not  obtaining  such 
testimony  at  ttie  trial;  and  that  manifest  injus- 
tice has  been  done  which  can  only  be  remedied 
by  granting  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  206,  207;  De&  Dig.  §  99.*] 

3.  New  Tbiai,  (§  105*)  —  Grounds  —  Newly 
Discovered  Evidence  —  Nature  or  Evi- 
dence. 

A  motion  for  a  new  trial  for  newly  discov- 
ered evidence  will  be  denied  if  the  evidence  only 
tends  to  contradict  or  discredit  a  witness  testify- 
ing at  the  previous  trial,  or  if  it  is  merely  cumu- 
lative. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  183,  221-223,  229;  Dec.  Dig.  { 
105.*] 

'Appeal  from  Superior  Court,  Edgecombe 
County;   Ouion,  Judge. 

Action  by  J.  P.  A.  Mottu  against  J.  A. 
Davis.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  case  was  before  the  court  at  fall 
term,  1909,  and  is  reported  In  151  N.  C.  237, 
65  S.  E.  969.  The  court  then  directed  that 
an  issue  as  to  the  Jurisdiction  of  the  corpo- 
ration court  of  Manchester,  Va.,  be  submitted 
to  the  Jury.  After  the  certificate  of  this 
court  had  been  filed  in  the  superior  court 
fbe  defendant  moved  to  amend  his  answer 
by  substituting  for  the  fifth  section  the  fol- 


lowing: "The  defendant  Is  informed  and  be- 
lieves, and  so  alleges,  that  plaintiff  obtained 
the  Judgment  upon  fraudulent  false,  mate- 
rial, and  pertinent  testimony  offered  by  him 
in  order  to  secure  the  same,  viz.,  that  said 
cotton  described  in  the  complaint  was  actu- 
ally purchased  by  him  on  defendant's  ac- 
count ttirougb  Ladenburg,  Tlialman  &  Co. 
of  New  York,  and  there  stored  in  a  ware- 
house; that  said  purchase  was  not  made 
by  the  parties  with  the  intent  that  said  cot- 
ton was  not  to  be  delivered,  but  should  be 
settled  for  according  to  the  future  market, 
as  the  price  should  be  greater  or  less  at  the 
time  of  sale;  that  he  had  not  been  advised 
by  an  attorney  in  North  Carolina  that  he 
could  not  collect  on  the  contracts  in  the  state 
of  North  Carolina,  but  had  so  concluded  by 
reading  the  statute  himself;  that  he  had 
paid  to  C.  De  Witt,  his  partner,  one-half  of 
the  amount  of  the  alleged  account,  whereas, 
defendant  is  informed  and  so  believes  and 
avers  that  said  statements  were  not  at  the 
time  and  never  had  been  true;  that  espe- 
cially it  is  not  true  that  plaintiff  purchased 
the  actual  cotton  of  Ladenburg,  Thalman  & 
Co.  on  defendant's  account  and  stored  it  in  a 
warehouse,  and  that  the  same  was  purchas- 
ed with  intent  that  it  should  be  delivered 
and  not  settled  for  according  as  the  future 
market  price  should  rise  or  fall.  The  de- 
fendant had  no  knowledge  or  information  be- 
fore the  trial  that  plaintiff  made  any  such 
claim  or  claims  in  respect  to  such  trade  and 
dealings,  and  was  therefore  taken  by  com- 
plete surprise,  and  was  unable  to  meet  the 
same,  as  his  first  Information  thereof  was  in 
the  midst  of  the  trial,  but  be  believes  he 
is  now  prepared  to  show  said  testimony  was 
In  fact  false,  and  but  for  said  false  testi- 
mony plaintiff  could  not  have  secured  the 
judgment  sued  on  in  this  action."  The  court 
over  plaintiffs  objection,  allowed  the  amend- 
ment to  be  made  by  the  defendant  The 
plaintiff  at  first  replied  to  the  answer,  and 
denied  the  allegations  of  the  fifth  section  as 
amended.  When  the  case  was  called  for 
trial,  the  plaintiff  demurred  ore  tenus  upon 
the  ground  that  the  allegations  of  that  sec- 
tion of  the  amended  answer  did  not  consti- 
tute a  defense  to  the  action.  The  court  sus- 
talned  the  demurrer,  and  refused  to  submit 
the  issue  of  fraud  to  the  Jury,  and  the  de- 
fendant excepted.  The  Issue  as  to  the  Juris- 
diction of  the  Virginia  court  was  submitted 
to  the  Jury  and  found  in  favor  of  the  plain- 
tiff. The  court  Instructed  the  Jury  that,  up- 
on all  the  evidence,  their  answer  to  the  is- 
sue should  be,  "Yes,"  to  which  charge  the 
defendant  excepted,  and  from  a  Judgment 
upon  the  verdict  in  favor  of  the  plaintiff  he 
appealed. 

G.  M.  T.  Fountain,  for  appellant  J.  R. 
Gaskill,  Overton  Howard,  and  F.  L.  Sprulil, 
for  appellee. 
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WAIjKER,  J.  The  defendant  has  not  In 
the  amendment  of  his  answer  presented  a 
case  which  entitles  him  to  the  favorable  con- 
sideration of  the  coiu-t.  It  has  been  held 
by  many  courts,  and  the  text-writers  seem  to 
adopt  file  principle  as  settled  by  the  great 
weight  of  authority,  that  perjury,  being  in- 
trinsic fraud,  is  not  ground  for  equitable  re- 
lief against  a  Judgment  resulting  from  it, 
but  the  fraud  which  warrants  equity  in  in- 
terfering with  such  a  solemn  thing  as  a  Judg- 
ment must  be  such  as  is  practiced  in  ob- 
taining the  Judgment,  and  which  prevents 
the  losing  party  from  having  an  adversary 
trial  of  the  issue.  Perjury  Is  a  fraud  In 
obtaining  the  Judgment,  but  it  does  not  pre- 
vent an  adversary  trial.  "The  losing  party 
is  before  the  court,  and  Is  well  able  to  make 
his  defense.  Hia  opponent  does  nothing  to 
prevent  it.  This  rule  seems  harsh,  for  often 
a  party  will  lose  valuable  rights  because  of 
the  perjury  of  his  adversary.  However, 
public  policy  seems  to  demand  that  there  be 
an  end  to  litigation.  If  perjury  were  ac- 
cepted as  a  ground  for  relief,  litigation  might 
be  endless.  The  same  Issues  would  have  to  be 
tried  repeatedly.  As  stated  In  a  leading  case : 
The  wrong,  in  such  case.  Is,  -of  course,  a 
most  grievous  one,  and  no  doubt  the  Legis- 
lature and  the  courts  would  be  glad  to  re- 
dress it  if  a  rule  could  be  devised  that 
would  remedy  the  evil  without  producing 
mischiefs  far  worse  than  the  evil  to  be  rem- 
edied. Endless  litigation,  in  which  nothing 
was  ever  finally  determined,  would  be  worse 
than  occasional  miscarriages  of  Justice;  and 
so  the  rule  is  that,  a  final  Judgment  cannot 
be  annulled  merely  because  it  can  be  shown 
to  have  been  based  on  perjured  testimony ; 
for,  if  this  could  be  done  ouce,  It  could  be 
done  again  and  again  ad  infinitum.* "  6 
Pomeroy's  Eq.  Jur.  |  656,  and  cases  cited  in 
note;  U.  S.  v.  Throckmorton,  98  U.  S.  61, 
25  L.  Ed.  93;  U.  S.  v.  Beebe,  180  U.  S.  343, 
21  Sup.  Ct  371,  45  Jj.  Ed.  563.  While  the 
doctrine,  as  thus  stated,  has  been  adopted  in 
many  Jurisdictions,  this  court  has  held  that  a 
verdict  and  judgment  obtained  by  perjured 
testimony  may,  under  certain  circumstances, 
be  set  aside  and  a  new  trial  ordered,  or  that 
relief  against  the  Judgment  may  be  awarded 
in  some  other  form.  Peagram  v.  King,  9  N. 
C.  605 ;  Dyche  v.  Patton,  56  N.  a  332 ;  Bur- 
gess V.  Lovengood,  55  N.  C.  457.  It  is  said, 
though,  that  this  power  should  be  exercised 
with  extreme  caution,  and  that  the  applica- 
tion of  the  doctrine,  being  greatly  restricted, 
Is  confined  to  cases  which  present  peculiar 
circumstances,  under  the  maxim  that  the 
public  interest  requires  that  there  should  be 
an  end  to  litigation.  Burgess  v.  Lovengood, 
supra.  It  is  further  said  in  that  case  that: 
"There  must  not  only  be  newly  discovered 
evidence,  bpt  such  evidence  must  bear  direct- 
ly upon  the  merits  of  the  case,  and  must  be 
decisive  of  it,  and  not  tend  simply  to  Im- 
peach the  testimony  of  a  witness  at  a  former 
trial,  or  to  add  cumulative  evidence  as  to  a 


matter  before  controverted.  •  •  •  It  la 
not  alleged  that  any  new  matter  was  dis- 
covered, and  the  plalntUf  relies  upon  the 
general  allegation  that  ■  the  testimony  upon 
which  the  certificate  issued  was  false,  but 
he  was  unable  to  prove  it,  because  there  was 
no  way  of  getting  his  witnesses  before  the 
commissioners,  and  upon  the  further  general 
allegation  that  both  the  Gardens  'were,  as 
now,  and  have  been  generally,  citizens  of 
the  state  of  Tennessee.'  It  is  useless  to  con- 
sume time  by  going  into  particulars  for  the 
purpose  of  showing  that  such  general  alle- 
gations cannot  make  a  case  to  which  the 
doctrine  as  to  the  Interference  of  courts  of 
equity  with  verdicts  and  Judgments  in  the 
courts  of  law  is  applicable.  It  is  also  useless 
to  refer  to  the  evidence,  except  to  remark 
that  no  particular  falsehood  is  proved,  ei- 
ther by  deed,  writing,  or  conviction  of  ,i>s«- 
jury,  or  in  any  other  way,  except  by  phuot 
of  general  admissions  and  conversations  ot 
the  parties,  deposed  to  by  witnesses  who 
themselves  appear  under  very  questionable 
circumstances."  The  court  will  not  even 
grant  a  motion  for  a  new  trial  upon  the 
ground  that  evidence  has  been  discovered 
since  the  trial  of  the  case,  unless  it  is  shown 

(1)  that  the  witness  will  testify  as  alleged; 

(2)  that  the  evidence  he  will  give  is  apparent- 
ly true;  (3)  that  it  Is  material  and  will 
probably  change  the  result;  (4)  that  the  ap- 
plicant has  not  been  guilty  of  laches  in  not 
obtaining  the  testimony  at  the  trial,  but  baa 
used  due  diligence;  (5)  that  manifest  injus- 
tice and  wrong  has  been  done,  and  no  other 
relief  is  attainable.  The  motion  will  be  de- 
nied if  the  new  evidence  tends  only  to  con- 
tradict a  witness  who  was  examined  at  the 
trial,  or  to  discredit  such  a  witness,  or  If  it 
is  merely  cumulative.  Turner  v.  Davis,  132 
N.  C.  187,  43  S.  E.  637;  Simmons  v.  Mann, 
92  N.  G.  12  In  this  case  the  averments  in 
the  amended  answer  are  all  made  upon  in- 
formation and  belief.  It  is  not  stated  from 
what  source  defendant  derived  his  informa- 
tion. For  all  that  appears,  the  proof,  upon 
which  he  relies  to  show  the  falsity  of  the 
testimony  Introduced  by  the  plaintiff  at  the 
trial,  may  be  nothing  more  than  hearsay. 
He  expresses  the  "belief"  that  he  Is  now 
prepared  "to  show  that  said  testimony  was, 
in  fact,  false,"  but  whether  there  is  any  rea- 
sonable expectation  that  he  will  be  able  to 
do  so  we  are  unable  to  determine.  The  new 
evidence  may  be  merely  contradictory  of 
that  offered  by  the  plalntift,  or  only  cumula- 
tive. How  can  we  see  that  it  is  probable 
that  the  result  will  be  different  if  we  grant 
the  relief?  If  the  newly  discovered  evidence 
Is  of  such  a  character  as  to  clearly  show 
the  perjury,  "it  would  directly  bear  upon  the 
mearits  of  the  case,  and  might  be  decisive  of 
it"  The  belief  of  the  defendant  that  he  can 
establish  the  perjury,  and  that  the  plaintiff 
acted  fraudulently  in  using  the  evidence,  may 
be  due  to  his  unwarranted  confidence  in 
the  proof  he  has  discovered,  the  nature  of 
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-wlilch  Is  not  disclosed  to  ns.  He  does  not 
allege  that  any  member  of  the  finn  of  Lad- 
enburg,  Thalman  &  Co.  will  testify  to  the 
facts  he  states  In  the  amendment  The  pow- 
«r  of  a  court  of  equity  to  grant  a  new  trial 
In  a  case  at  law,  or  to  afford  other  relief 
from  a  Tordlct  and  judgment  alleged  to 
have  been  obtained  by  fraud.  Is  capable  of 
great  abuse,  and  has  always  been  exercised 
with  great  caution.  Dyche  v.  Patton,  56  N. 
O.  332.  It  Is  easy  to  allege  upon  informa- 
tion which  may  turn  out  to  be  unreliable  or 
even  worthless  that  your  adversary  won  his 
case  by  fraudulent  practices,  and,  to  avoid 
doing  him  an  injustice,  the  court  should  re- 
quire a  free  disclosure  of  the  facts  in  or- 
-der  that  it  may  proceed  intelligently  and 
with  due  regard  for  the  rights  of  both  par- 
ties, and  that,  when  litigation  is  once  closed. 
It  may  not  be  reopened  upon  slight  or  friv- 
olous grounds,  but  only  for  good  and  suffl- 
•cient  cause,  so  that  there  may,  as  far  as 
possible,  be  an  end  to  further  strife.  It 
would  appear  from  defendant's  new  aver- 
ment that  he  expects  only  to  contradict  the 
plaintiff's  former  evidence,  and  thus  to  for- 
tify or  re-enforce  the  defense  which  he  made 
to  the  suit  in  the  Virginia  court.  It  would 
M  dangerous  to  heed  such  an  application 
without  fuller  and  more  satisfactory  allega- 
tions as  to  the  probability  that  another 
bearing  will  result  favorably  to  the  defend- 
ant. We  should,  at  least,  know  the  charac- 
ter of  the  new  evidence. 

In  the  case  of  Dyche  v.  Patton,  snpra,  the 
proofs  had  been  taken  upon  bill  and  an- 
swer, bnt  the  court  refused  to  examine  them 
upon  the  ground  that  the  bill  was  fatally  de- 
fective in  not  alleging  a  conviction  of  the 
Impnted  perjury,  although  It  was  charged  di- 
rectly and  explicitly  that  a  witness  who  was 
called  by  the  plaintiff  in  the  suit  at  law  had 
testified  falsely  and  corruptly  to  a  material 
matter  with  the  knowledge  of  said  plaintiff, 
who  willfully  and  corruptly  suborned  and 
procured  tl>e  witness  thus  falsely  to  testify 
In  his  behalf,  and  that  the  fact  of  the  fal- 
-sity  of  the  testimony  had  come  to  complain- 
ant's knowledge  just  before  he  filed  his  bill 
ot  complaint.  The  bill  was  dismissed  as  up- 
on demurrer  ore  tenns.  It  was  In  that  case 
Chief  Justice  Nash  quoted  with  approval 
the  words  of  his  predecessor,  Chief  Justice 
Ruffln,  used  by  him  when  at  the  bar  as  coun- 
sel for  the  defendant  in  Peagram  v.  King, 
9  N.  0.  605.  Referring  to  the  rule  which 
calls  for  satisfactory  and  decisive  allega- 
tion and  proof  in  snch  cases,  he  said:  "It  re- 
sults from  the  palpable  truth  of  the  posi- 
tion that  a  second  or  third  trial,  or  any 
number  of  trials,  will  not  and  cannot,  in  the 
nature  of  things,  insure  a  final  decision  ab- 
-flolutely  just."  Public  convenience,  as  well 
as  private  interests,  require  that  there  should 
be  an  end  of  litigation,  and  a  sufficient  case 
should  be  clearly  presented  before  a  court 


Is  asked  to  interfere  with  the  verdict  of  a 
jury  and  the  solemn  judgment  of  the  law. 
We  should  not  be  required  to  grope  In  the 
dark  or  to  surmise  that  the  party  may  pos- 
sibly be  able  to  turn  the  verdict  into  one  for 
himself. 

When  this  case  was  here  before,  we  held 
that  fraud  in  procuring  the  judgment  In  the 
Virginia  court  could  be  set  up  as  a  defense 
to  this  action,  but  that  no  snch  fraud  had 
been  properly  pleaded.  We  do  not  think  the 
defendant  has  yet  presented  a  case  of  fraud 
which  a  court  of  equity  recognizes  as  suf- 
ficient for  its  intervention. 

The  other  question  is  easy  of  solution. 
An  issue  was  submitted  to  the  jury  as  to  the 
jurisdiction  of  the  corporation  or  hustings 
court  of  Manchester,  Va.  The  statutes  of 
that  state  were  Introduced  without  objec- 
tion, and  it  appears  therefrom  that  it  is  a 
court  of  superior  and  general  jurisdiction  in 
that  city,  and  has  the  same  jurisdiction  as 
the  circuit  courts  In  the  counties.  The  Ju- 
risdiction of  the  suit  In  Virginia  clearly  ap- 
pears from  an  Inspection  of  the  statute.  The 
charge  of  the  court  as  to  the  law  in  this  re- 
spect was  correct 

We  find  no  error  in  the  several  rulings  of 
the  court. 

No  error. 

(1S3  N.  c.  Ul) 
STOKES  V.  COGDEaX. 

In  re  NEWTON. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  Appeal   and   Ebrob   {§   1010*)— Review- 
Findings  or  Fact— Conclusiveness. 

Findings  of  fact  by  the  judge  when  author- 
ized by  law,  or  by  consent  of  parties,  are  as 
conclusive  as  when  found  by  a  jury,  if  there  is 
any  evidence  to  support  them. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  iS  8979-39S2;  Dec.  Dig.  i 
1010.»] 

2.  Habeas  Corpus  (§  113*)— Custody  of  Mi- 
nob  Child— Review. 

As  a  rule,  no  appeal  lies  from  a  Judgment 
in  habeas  corpus,  thongh  the  Supreme  Court, 
may,  in  its  discretion,  allow  a  certiorari  to  bring 
up  a  case,  but  bv  Revisal  1905,  §  1854,  an  ap- 
peal is  allowed  in  favor  of  either  party  where 
the  contest  is  over  the  custody  of  minor  chil- 
dren; that  provision,  however,  not  altering  the 
rule  that  an  appeal  lies  to  the  Supreme  Court 
only  to  review  errors  of  law  or  legal  infer- 
ence, as  expressly  provided  by  Const,  art.  4,  §  8. 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  104 ;   Dec.  Dig.  §  113.*] 

3.  Appeal  and  Ebkob  (§   85*)  —  Review  — 
Judgment  Appltino  Law  to  Pacts  Found. 

An  appeal  lies  in  all  cases  from  the  judg> 
ment  applying  the  law  to  the  facts  found. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  85.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; W.  R.  Allen,  Judge. 
Habeas   corpus   by   Delia   Stokes  agahist 
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SUas  Oogdell.    Judgment  for  petitioner,  and 
respondent  appeals.    Affirmed. 

George  B.  Hood,  for  appellant  B.  W.  Hill, 
for  appellee. 

CLARK,  01  J.  This  is  an  appeal  from  a 
Judgment  npon  a  writ  of  habeas  corpus 
awarding  the  custody  of  a  minor  child.  The 
first  two  exceptions  rest  npon  the  ground 
that  "the  evidence  did  not  Justify  the  find- 
ings of  fact"  This  presents  the  question 
wheth»  this  court  will  review  the  findings 
of  fact  by  the  Judge. 

The  decisions  of  this  court  are  uniform 
fliat  "the  findings  of  fact  by  the  Judge  when 
authorized  by  law  or  by  consent  of  parties 
are  as  conclusive  as  when  found  by  a  Jury, 
if  there  is  any  evidence  to  support  them." 
Matthews  v.  Fry,  143  N.  a  384,  55  S.  E.  787; 
Shoaf  V.  Frost,  127  N.  C.  306,  87  S.  B.  271 ; 
Brafford  v.  Beed,  125  N.  a  Sll,  34  S.  E. 
443;  Boberts  v.  Insurance  Go.,  118  N.  G. 
42»,  24  S.  E.  780;  Mimocks  v.  Shingle  Ck>., 
110  N.  O.  230,  14  S.  E.  684;  Travers  v.  Dea- 
ton,  107  N.  C.  600,  12  S.  E.  373;  MUlhiser  v. 
Balsley,  106  N.  a  433,  11  S.  E.  314;  Branton 
y.  O'Briant  99  N.  C.  99.  The  reason  for  the 
rule  is  the  same  in  both  cases.  The  Jury  or 
the  Judge' when  authorized  to  find  the  facts 
see  the  witnesses,  their  bearing  on  the  stand, 
the  attendant  circumstances  and  incidents 
of  the  trial,  and  hence  are  far  more  compe- 
tent to  Judge  of  the  weight  to  be  given  to 
the  evidence  than  this  court  can  be.  There- 
fore we  have  never  reviewed  the  evidence 
in  any  case  upon  the  ground  that  the  find- 
ings of  fact  whether  by  Jury  or  Judge,  were 
against  the  weight  of  evidence.  We  have 
never  gone  beyond  passing  upon  thei  question 
whether  or  not  there  is  any  evidence,  which 
is  a  matter  of  law.  The  only  exception  is 
as  to  appeals  In  injunction  cases,  which  are 
heard  upon  affidavits,  and,  by  the  uniform 
practice  of  the  courts,  the  Judge  is'  not  re- 
quired to  find  the  facts,  and  in  those  cases 
only  do  we  pass  upon  the  facts.  As  a  rule, 
no  appeal  lies  from  a  Judgment  in  habeas 
corpus  (State  t.  MUler,  97  N.  a  451,  1  S.  E. 
776).  though  tlils  court  may  In  its  discre- 
tion allow  a  certiorari  to  bring  up  a  case,  but 
by  Acts  1858-69,  a  63,  S  2,  now  Bevisal  1905, 
t  1854,  an  appeal  lies  "in  favor  of  either 
party  where  the  contest  is  in  respect  of  the 
custody  of  minor  children."  This  does  not 
alter  the  rule  that  an  appeal  lies  to  this 
court  only  to  review  errors  of  "law  or  legal 
inference."  Const  art  4,  {  8.  An  appeal 
lies  from  the  Judgment  applying  the  law  to 
the  facts  found  (Harris  v.  Harris,  115  N. 
C.  587,  20  S.  E.  187,  44  Am.  St  Bep.  471), 
which  is  the  rule  in  all  cases  (Ladd  v. 
Teague,  128  N.  C.  544,  36  S.  E.  45 ;  Norton 
V.  McLaurin,  125  N.  O.  IKS,  34  S.  E.  209). 

Upon  the  facts  found,  the  Judgment  here- 
in should  be  affirmed. 


(iss  N.  c.  60«) 
STATE  V.  HOLDEB  et  aL 

(Supreme  Court  of  North   Carolina.     Oct  12, 
1910.) 

1.  Cbdcinai.  Law  (8  1149*)  —  Appeal  —  Dis- 

OBETIONABT    BUUNGS— REVIEW. 

The  refusal  to  quaah  an  indictment  char- 
ging several  persons  with  crime,  prayed  for  on 
the  ground  that  the  oSense  was  not  joint,  and 
that  each  defendant  was  entitled  to  a  separate 
trial,  being  within  the  sound  discretion  of  the 
court,  will  not  be  reviewed  except  in  case  of 
gross  abuse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3042;   Dec.  Dig.  f  1149. •] 

2.  iNDICniENT    AND    IRFOBIIATIQK     (§    137*)— 

Motion  to  Quash. 

A  motion  to  (juash  an  indictment  charging 
several  persons  with  crime  on  the  ground  that 
the  oSense  is  not  joint  and  that  each  defendant 
is  entitled  to  a  separate  trial,  must  be  made  on 
the  face  of  the  indictment,  and  not  on  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  480-487;  Dec 
Dig.  8  137.*] 

3.  Chimin  AL  Law  (|  59*)  —  Offenses  —  Par- 
ties. 

Where  several  jierBons  threw  stones  at  a 
train  at  the  same  time  and  place,  they  were 
each  liable  without  proof  of  a  conspiracy, 
though  some  of  them  threw  stones  at  one  car 
and  some  at  another,  for  proof  of  conspiracy  is 
necessary  only  to  fix  liability  on  members  of  a 
mob  who  are  i^resent,  but  not  shown  to  have 
committed  the  illegal  act  complained  of. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i$  71-74,  76-81;  Dec.  Dig.  { 
59.*] 

4.  Indictment    and    Infobkatiow    ({$    110, 

121*)— Offenses  in— Sufficiency-. 

An  indictment  for  throwing  stones  at  a 
train,  which  charges  the  offense  in  the  language 
of  Revisal  1905,  5  3763,  punishing  the  throwing 
of  stones  at  trains  "from  one  station  to  an- 
other," is  sufficient  as  against  a  motion  to  quash 
on  the  ground  of  uncertainty,  and,  if  any  fur- 
ther informatian  is  needed,  a  bill  of  particulars 
may  be. required,  as  provided  in  section  3244. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  288-294,  316- 
320;   Dec  Dig.  8S  110,  121.*] 

5.  Witnesses  ({  350*)  —  Impeachment  —  Evi- 
dence. 

A  question  asked  accused,  testifying  in  his 
own  behalf,  as  to  whether  he  had  been  previ- 
ously convicted  and  served  a  sentence  on  the 
roads,  is  competent  to  impeach  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §8  114(^1149;   Dec  Dig.  8  350.*] 

6.  Indictment  and   Infobmation    (8   91*)— 
FELony— FOBM. 

An  indictment  for  felony  must  contain 
the  word  "feloniously." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  262;  Dec  Dig.  8 
01.*] 

7.  Statutes    (S   231*)— Revision— Constbuc- 

TION. 

The  revisal  of  the  statutes  must  t>e  con- 
strued together  as  one  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  312;   Dec  Dig.  8  231.*] 

8.  Cbiminal  Law  (8  27*)— Offenses— Misde- 
meanors—Statutes. 

Revisal  1905,  §§  3595,  3613,  3615,  3754. 
3763,  making  persons  guilty  of  a  misdemeanor 
punishable  by  nne  or  imprisonment  in  the  coun- 


•For  other  cues  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


N.G) 


STATE  T.  HOIiDER. 


G7 


ty  jaQ  or  state's  prison,  are  an  exception  to  tbe 
rule  in  section  3291,  making  any  crime  wliich 
may  be  punishable  by  imprisonment  in  the 
state's  prison  a  felony,  and  all  others  misde- 
meanors, and  a  violation  of  any  of  the  enu- 
merated sections  is  a  mere  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  JS  29-31 ;   Deo.  Dig.  {  27.»] 

9.  Indictment  and   Infokuation  (8  91*)  — 

MisoEMEANOBS— Requisites. 

An    indictment    charging    a    misdemeanor 
need  not  contain  the  word  "feloniously." 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  2l62;   Dec.  Dig.  $ 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Cooice,  Judge. 

William  Holder  and  otliers  were  convicted 
of  throvring  stones  at  a  train,  and'tliey  ai>- 
peaL    AfDnued. 

3.  C.  L.  Harris,  for  appellants.  The  At- 
torney Qeneral  and  Geo.  L.  Jones,  for  the 
State. 


CLARE,  O.  J.  The  defendants  were  In- 
dicted for  throwing  stones  at  a  train  under 
Bevlsal  1905,  t  3763.  Motion  was  made  to 
quash  tbe  bill  because  the  offense  charged 
was  not  a  Joint  one,  and  each  defendant 
was' entitled  to  a  separate  trial.  The  court 
In  Its  discretion  overruled  the  motion.  This 
was  a  matter  clearly  within  Its  sound  dis- 
cretion, and  wIU  not  be  reviewed  by  this 
court  except  In  cases  of  gross  abuse.  State 
V.  Carrawan.  142  N.  C.  575,  64  S.  B.  1002; 
State  V.  Barrett,  142  N.  C.  665,  54  S.  E.  856; 
2itate  V.  Moore.  120  N.  C.  570,  26  S.  B.  697; 
State  T.  Finley,  118  N.  C.  1161,  24  S.  E. 
495;  State  v.  Oxendlne,  107  N.  C.  783,  12 
S.  B.  678;  State  v.  Gooch,  94  N.  C.  987; 
State  V.  Underwood,  77  N.  C.  502;  State  v. 
Collins,  70  N.  C.  241,  16  Am.  Rep.  771.  Such 
motion  must  be  made  on  the  face  of  the  bill, 
and  not  upon  the  evidence.  In  fact,  how- 
ever, the  "rocking"  was  done  at  the  same 
time  and  place,  though  some  of  the  defend- 
ants threw  stones  at  one  car  and  some  at 
another.  It  was  not  necessary  to  show  a 
conspiracy  any  more  than  when  several 
I>ersons  In  a  mob  are  shown  to  liave  done 
Illegal  acts  of  the  same  nature  at  the  same 
time  and  place.  They  are  each  liable.  The 
proof  of  conspiracy'  is  necessary  only  to  flx- 
llabUIty  upon  members  of  a  crowd  or  mob 
who  are  present,  but  not  shown  to  have  com- 
mitted the  illegal  act  In  such  case,  if  the 
common  design  or  conspiracy  Is  shown,  all 
parties  are  liable.  It  does  not  appear  that 
the  defendants  here  suffered,  any  prejudice 
from  the  refusal  to  sever,  and  it  was  In  the 
Interest  of  the  administration  of  Justice  In 
such  case  to  try  them  together. 

There  was  also  a  motion  to  quash  on  the 
ground  that  the  bill  was  vague  and  uncer^ 
tain  in  the  charge  "from  one  station  to  an- 
other." The  bill  followed  the  statute,  and, 
as  a  rule,  that  Is  all  that  Is  necessary.    "In 


all  Indictments  when  further  Information 
not  required  to  be  set  out  therein  Is  desira- 
ble for  the  better  defense  of  the  accused,  the 
court  upon  motion  may.  In  Its  discretion,  re- 
quire tbe  solicitor  to  furnish  a  bill  of  par- 
ticulars of  such  matters."  Revlsal  1905,  { 
3244. 

One  of  the  defendants,  being  on  tbe  stand 
In  his  own  behalf,  was  asked  if  he  bad  here- 
tofore been  convicted  and  served  a  sentence 
upon  the  roads.  The  defendants  objected  to 
the  question  on  the  ground  that  the  record 
was  the  best  evidence.  The  question  was  for 
the  purpose  of  impeaching,  and  was  clearly 
competent     State  v.  Lawhorn,  88  N.  C.  637. 

After  verdict,  the  defendants  moved  In  ar- 
rest of  Judgment  because  the  bill  of  Indict- 
ment did  not  contain  the  word  "feloniously." 
The  court  denied  the  motion,  and  defend- 
ants excepted.  Indictments  for  felony  must 
contain  the'  word  "feloniously"  (State  v. 
Shaw,  117  N.  O.  764,  23  S.  B.  246 ;  State  v. 
Purdle,  67  N.  C.  26),  not  that  It  Is  of  any 
aid  or  benefit  to  a  defendant,  but  l>ecause  it 
Is  of  long  usage,  coming  down  from  a  remote 
past,  when  there  was  e  reason  for  Its  use 
which  has  long  ago  ceased.  Prior  to  chapter 
205,  Laws  1891,  now  Revlsal  1905,  §  3291, 
the  line  between  felonies  and  misdemeanors 
was  an  arbitrary  one,  having  no  reference 
to  the  punishment  For  instance,  perjury 
and  forgery,  though  both  punishable  by  im- 
prisonment in  the  state's  prison,  were  mis- 
demeanors. By  that  act  it  was  provided 
that  any  "crime  which  Is  or  may  be,  punish- 
able either  by  death  or  Imprisonment  in  the 
state's  prison"  are  felonies,  and  all  other 
are  misdemeanors.  But  In  the  Revlsal  of 
1905  there  are  five  sections— 3595,  3613, 
3615,  3754,  and  3763— (under  which  this  bill 
is  found),  which  provide  that  any  person 
violating  them  "shall  l>e  guUty  of  a  misde- 
meanor and  punished  by  fine  or  Imprison- 
ment In  the  county  Jail  or  state's  prison  at 
the  discretion  of  the  court"  The  Bevlsal 
must  be  construed  together  as  one  statute, 
and  these  sections  must  therefore  be  deemed 
specific  exceptions  to  the  general  rule  laid 
down  in  Revlsal  1905,  §  3291.  Doubtless  it 
was  an  Inadvertence  In  the  commissioners 
not  to  revise  these  five  sections  to  conform  to 
Revlsal  1905,  §  3201,  which  was  intended  to 
remove  such  incongruities.  But  the  court 
must  take  the  law  as  it  Is  written.  The 
Legislature  Is  sole  Judge  of  what  crimes 
shall  be  styled  felonies  and  what  are  to  be 
termed  misdemeanors. 

This  is  an  entirely  different  proposition 
from  that  presented  In  State  v.  Fesi>erman, 
108  N.  C.  770,  13  S.  E.  14.  There  It  was 
held  that  the  Constitution  determined  the 
Jurisdiction  of  a  J.  P.  by  the  quantum  of 
the  punishment  that  might  be  Imposed,  and 
hence  that  the  Legislature  could  not  trans- 
fer the  Jurisdiction  of  an  offense  to  the 
court  of  a  Justice  of  the  peace  if  It  Itft  the 
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punishment  which  might  be  inflicted  in  ex- 
cess of  that  which  nnder  the  Constitution 
snch  officer  could  Impose.  But  this  present 
case  is  not  one  of  jurisdiction,  and  it  rests 
with  the  Legislature  to  style  any  ofTense  a 
misdemeanor,  notwithstanding  It  is  punish- 
able In  the  state's  prison.  This  offense  occu- 
pies in  this  respect  the  same  status  that  per- 
jury and  forgery  did  prior  to  the  act  of 
1891.  A  case  exactly  in  point  is  State  ▼. 
Harris,  145  N.  C.  456,  69  S.  B.  115.  In  that 
case  the  defendant  was  Indicted  for  per- 
jury, and  appealed  on  the  ground  that  the 
word  "feloniously"  was  not  used  In  the  In- 
dictment. Revlsal  1905,  §  3247,  prescribed 
a  form  of  Indictment  for  perjury,  and  left 
out  the  word  "feloniously."  This  court  held 
It  unnecessary  for  the  word  to  appear;  Mr. 
Justice  Hoke  for  the  court  saying:  "It  la 
chiefly  urged  against  the  validity  of  this 
couTlctlon  and  sentence  that  the  word  fe- 
loniously' Is  not  used  in  the  indictment. 
•  •  •  The  question  Is  distinctly  and 
properly  raised,  both  by  motion  to  quash 
and  in  arrest  of  Judgment,  but  we  are  of 
opinion  that  the  position  cannot  be  sustain- 
ed. It  has  been  frequently  held  with  us  that 
in  indictments  for  felonies  the  word  'felo- 
niously' must  appear  as  descriptive  of  the 
offense,  and  that  no  other  or  equivalent  term 
will  suffice.  This  principle^  however,  does 
not  obtain  where  the  Legislature  otherwise 
expressly  provides,  and  so  It  is  here.  Re- 
visal  1905,  S  8247,  establishes  a  form  of  In- 
dictment for  perjury,  and  enacts  In  express 
terms  that  the  form  shall  be  sufficient  The 
statute  does  not  make  the  word  'feloniously' 
a  part  of  the  bill,  and  it  does  not  appear  In 
the  form  set  out,  and  the  same  is  therefore 
no  longer  required.  The  General  Assembly 
has  the  undoubted  right  to  enact  legislation 
of  this  character  to  modify  old  forms  of 
bills  of  Indictment,  or  establish  new  ones, 
provided  the  form  established  is  sufficient 
to  apprise  the  defendant  with  reasonable 
certainty  of  the  nature  of  the  crime  of  which 
he  stands  charged.  To  be  informed  of  the 
accusation  against  him'  Is  the  requirement 
of  our  Bill  of  Rights,  and,  unless  such  legis- 
lation is  In  violation  of  this  principle  or  In' 
contravention  of  some  express  constitutional 
provision.  It  should  and  must  be  upheld  by 
the  courts."  If  the  word  "feloniously"  can 
be  dispensed  with  In  perjury,  though  still 
a  felony,  certainly  It  Is  not  required  in  this 
offense  which  the  Legislature  has  made  a 
misdemeanor. 
No  error. 

(US  N.  C.  195) 

TAYLOR  V.  RILBT  et  al. 

(Supreme  Court  of  North  Carolina.     Oct   12, 
1910.) 

t,  Injunction  (8  52*)— Cuttino  Ttmbeb. 

Plaintiff    caused    certain    standing    timber 
npon  which  he  held  options  to  t>e  conveyed  to  S. 


ft  Co.,  agents  for  R.  &  Co.,  the  deed  stipulating 
that  the  timber  should  be  cut  in  a  certain  num- 
ber of  years  and  manufactured  into  lumber, 
plaintiff  to  receive  a  certain  price  per  thousand 
feet.  S.  &  Co.  l>ecame  insolvent,  and  plaintiff 
sued  S.  &  Co.,  R.  ft  Co.,  and  others  for  an  ac- 
counting and  sale  of  tlie  property  to  pay  plain- 
tiff what  was  due  him  under  the  contract.  R. 
&  Co.,  whicii  was  solvent,  sold  tlie  timber  sui)- 
sequent  to  the  beginning  of  the  action,  and  the 

Surehasers  l>egan  "cutting  the  timber.  Plaintiff 
id  not  claim  title  to  "timl>er  lands,"  nor  did  he 
sue  to  try  title  thereto,  but  claimed  merely  a 
not  verj^  clearly  defined  equity  in  any  balance 
that  might  l>e  left  after  certain  obligations  of 
S.  &  Co.  to  R.  &  Co.  had  been  discharged.  Held, 
that  plaintiff  was  not  entitled  to  enjoin  cutting 
the  timber  pending  the  action,  either  under  Re- 
visal  1903,  §  807,  relating  to  injunctions  to  re- 
strain trespass  to  land,  sections  808  and  800, 
relating  to  orders  permitting  a  party  to  cut 
timber  from  trees  pending  action  to  try  title  to 
timber  land,  nor  under  the  general  principles  ot 
equity  in  view  of  defendants'  solvency,  and  the 
stipulation  as  to  cutting  of  tim|}eT  witliin  a 
period  soon  to  expire,  so  that  the  injury  t» 
plaintiff  could  not  be  irreparable,  and  where  b> 
enjoin  the  cutting  until  determination  of  the  ac- 
tion would  result  in  great  loss  to  defendant  with 
no  commensurate  advantage  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  S  62.*] 

2.  Injunction  (|  23*)- Right  to  Remedy— 
Measube  or  Loss  and  Advantage. 

The  measure  of  loss  to  one  party,  and  the 
advantage  to  the  other,  by  granting  or  refusing 
injunctive  relief,  has  its  proper  influence  in  de- 
termining the  relief  to  be  administered  in  equity, 
except  in  cases  controlled  by  some  positive  stat- 
utory enactment. 

[Ed.  Note.— For  other  cases,  see  Injunctioiir 
Cent  Dig.  ii  20-21 ;   Dec.  Dig.  {  23.*] 

Appeal  from  Superior  Court  Pender  Coudc 
ty;  Cooke,  Judge. 

Action  by  S.  P.  Taylor  against  John  T. 
Riley  and  others.  Restraining  order  dissolv- 
ed, and  plaintiff  appealed.    Affirmed. 

The  plaintiff  alleged  that  he  entered  Int» 
a  written  contract  In  June,  1905,  with  W.  T. 
Sears  and  S.  M.  Lloyd,  whom  he  averred 
were  the  purchasing  agents  of  the  defend- 
ants Riley  &  Co.,  and  under  the  terms  of 
which  he  procured  deeds  to  be  made  to  a 
large  amount  of  standing  timber,  in  Pender 
county,  "to  Riley  &  Co.;  that  he,  the  plain- 
tiff, held  at  that  time  options  on  the  said 
timber.  The  nature  of  the  contract  between 
Sears  and  Lloyd  and  the  defendants  Rile.v 
~&  Co.  is  thus  stated  by  plaintiff  In  the  third 
paragraph  of  his  complaint:  "(3)  That  on 
or  about  the  14th  day  of  April,  1905,  the  de- 
fendants W.  T.  Sears  and  S.  M.  Lloyd  en- 
tered into  a  contract  with  the  defendants, 
John  T.  Riley  and  Henry  O.  Riley,  partners, 
trading  as  Charles  S.  Riley  &  Co.,  under  and 
by  the  terms  of  which  contract  the  said  W. 
T.  Sears  and  S.  M.  Uoyd  were  to  buy  timber 
In  the  eastern  part  of  North  Carolina,  and 
that  the  defendants  Chas.  S.  Riley  &  Co. 
were  to  furnish  the  money  to  pay  the  pur- 
chase price  of  said  timber,  the  title  to  which 
was  to  be  taken  In  the  name  of  the  defend- 
ants Charles  S.  Riley  ft  Co.,  and  held  by. 
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thet&  as  security  for  the  purchase  money, 
together  with  interest  on  the  same  at  6  per 
cent  per  annum,  until  the  said  W.  T.  Sears 

.  and  S.  M.  Lloyd  should  repay  the  purchase 
money  to  the  said  Charles  S.  Riley  &  Co.  to 
belong  to  the  said  W.  T.  Sears  and  S.  M. 
Lloyd."  The  plaintiff  also  In  the  fourth 
paragraph  of  bis  complaint  thus  stated  his 
contract  with  Sears  and  Uoyd:  "(4)  That 
on  the  31st  day  of  July,  1905,  the  plaintiff  S. 
P.  Taylor  entered  into  a  contract  with  W.  T. 
Sears  and  S.  M.  Lloyd,  whereby  It  was 
agreed  that  the  plaintiff  S.  P.  Taylor,  then 
holding  and  owning  certain  timber  rights 
and  options  as  hereinbefore  alleged,  should 
eeU  and  convey  the  same,  and  have  the  same 
conveyed  to  the  defendant  Charles  S.  Riley 
&  Co.,  In  consideration  of  which  the  said  W. 
T.  Sears  and  S.  M.  Lloyd  did  agree  to  buy 
and  pay  for  the  said  timber  then  owned  and 
controlled  by  the  said  S.  P.  Taylor  (which 
said  timber  Is  herelnaft^  described)  out  of 
the  funds  provided  for  In  the  contract  be- 
tween W.  T.  Sears  and  8.  M.  Uoyd  and 
Charles  S.  Riley  &  Co.,  and  did  in  said  con- 
tract of  conveyance  convey  to  the  plaintiff 
S.  P.  Taylor  one-half  Interests  and  profits  in 
the  said  timber,  which  said  contract  and  con- 
veyance Is  duly  recorded  In  the  records  of 
DPender  county,  in  Book  51,  at  page  347,  and 
a  copy  of  which  said  contract  and  agreement 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  paragraph  as  fully  and 
completely  as  if  the  same  were  set  out  here- 
in in  full." 

The  complaint  further  alleges  that  subse- 
quent to  this  time  8.  M.  Lloyd  and  W.  T. 
Sears  incorporated  their  business  and  or- 
ganized a  company  known  as  W.  T.  Sears  & 

.  Co.,  Inc.,  and  that  this  company  took  ov^r 
all  of  the  contracts  and  obligations  of  W.  T. 
Sears  and  S.  M.  Lloyd,  and  "<9)  that  on  the 
20th  day  of  June,  1907,  the  plaintiff  S.  P. 
Taylor  entered  Into  a  contract  and  agree- 
ment with  the  defendant  W.  T.  Sears  &  Co., 
Inc.,  whereby  the  defendant  W.  T.  Sears  & 
Co.,  Inc.,  agreed  to  pay  the  plaintiff  S.  P. 
Taylor  the  sum  of  fifty  cents  (50  cts.)  per 
thousand  feet  stumpage  on  all  of  the  timber 
described  in  paragraph  6  of  this  complaint, 
being  the  same  the  title  to  which  was,  and 
is,  held  by  Charles  S.  Riley  &  Co.,  and,  to 
secure  the  performance  of  said  agreement 
and  stipulation  on  the  part  of  the  said  W.  T. 
Sears  &  Co.,  Inc.,  the  said  W.  T.  Sears  & 
Co.,  Inc.,  conveyed  to  the  said  plaintiff  S.  P. 
Taylor  all  their  title,  right,  equity,  and  es- 
tate in  the  timber  described  in  paragraph  6 
of  this  complaint,  which  said  contract  and 
conveyance  is  duly  recorded  on  the  records 
of  Pender  county  In  Book  55,  at  page  155,  a 
copy  of  which  contract  and  conveyance  is 
hereto  attached,  marked  'Exhibit  B,'  and 
made  a  part  of  this  paragraph  as  fully  and 
completely  as  if  the  same  were  set  out  here- 
in in  fuU." 
The  defendants  denied  that  any  such  con- 


tract, as  stated  In  paragraph  3  of  the  com- 
plaint, was  made  'by  them  with  Uoyd  and 
Sears,  and  specifically  any  and  all  knowledge 
of  any  right  or  equity  in  the  plaintiff ;  and, 
further  answering  the  complaint,  the  defend- 
ants said:  "(15)  D^endants  Charles  S.  Riley 
&  Co.,  further  answering  the  piaintltTs  bill, 
say  that  at  the  time  they  purchased  and  paid 
for  the  timber  mentioned  in  the  bill  filed 
they  were  the  owners  of  other  timber  in 
Columbus,  Bladen,  and  Brunswick  counties, 
which  W.  T.  Sears  and  S.  M.  Lloyd  had 
agreed  to  purchase,  upqn  terms  which  in- 
cluded the  performance  by  W.  T.  Sears  and 
S.  M.  Lloyd  of  all  contracts  with  Charles  S. 
Riley  &  Co.,  and  the  payment  of  a  price 
which  would  net  Charles  S.  Riley  &  Co.  50 
cents  per  thousand  above  the  purchase  money 
paid,  with  interest  at  6  per  cent  The  tim- 
ber mentioned  in  the  bill  filed  was  purchased 
by  Charles  S.  RUey  &  Co.,  at  the  solicitation 
of  W.  T."  Sears  and  S.  M.  Lloyd,  with  the  in- 
tention that  it  should  be  included  with  the 
other  timber  lands,  upon  the  same  agreement 
of  sale  to  W.  T.  Sears  and  S.  M.  Uoyd,  al- 
though no  writing  to  that  effect  was  exe- 
cuted. Defendants  further  say  that  while 
the  Insolvency  of  W.  T.  Sears  and  S.  M. 
Lloyd  and  of  W.  T.  Sears  &  Co.,  Inc.,  will 
prevent  the  completion  of  the  contracts  which 
was  a  prerequisite  of  the  consummation  of 
the  sale,  Charles  S.  Riley  &  Co.  are  willing 
to  give  to  the  receiver  of  W.  T.  Sears  &  Co., 
if  exercised  promptly,  the  right  to  purchase 
and  receive  a  conveyance  of  all  of  the  said 
timber  In  said  counties,  including  the  timber 
set  out  in  the  bill,  upon  payment  of  the  sum 
which  would  have  been  payable  by  W.  T. 
Sears  and  S.  M.  Lloyd,  assuming  that  they 
had  not  lost  their  rights  by  their  failure  to 
perform  their  contracts,  which  sum  would 
be  one  hundred  and  twenty-five  thousand 
nine  hundred  and  eighty-seven  dollars  and 
twenty-five  cents  ($125,987.25)." 

W.  T.  Sears  is  dead,  S.  M.  Lloyd  is  in- 
solvent, and  the  corporation  W.  T.  Sears  & 
Co.,  Inc.,  Is  insolvent,  and  in  the  hands  of  a. 
receiver,  John  D.  Bellamy.  The  defendants 
RUey  &  Co.  are  solvent  Subsequently  to 
the  bringing  of  this  action,  Riley  &  Co.  sold 
to  Joseph  6.  McNeill,  L.  O.  Cannon,  and  W. 
A.  Cannon,  who  were  acting  for  the  Garys- 
burg  Manufacturing  Company,  Inc.  (all  of 
whom  were  solvent),  and  they  are  cutting  the 
timber  in  Pender  county.  S.  M.  Lloyd  filed 
an  aflSdavU,  In  which  he  stated  among  other 
things:  "This  a£Sant  further  swears  that 
neither  he  nor  W.  T.  Sears  ever  had  any- 
thing more  than  a  possibility  of  an  equity  In 
said  timber  and  timber  rights  that  is  alleg- 
ed in  plaintiff's  petition,  the  deeds  of  which 
are  enumerated  in  said  petition,  and  that  the 
firm  of  W.  T.  Sears  &  Ca,  or  W.  T.  Sears 
&  Co.,  Inc.,  had  no  contract  whatever  with 
Chas.  S.  Riley  &  Co.  to  purchase  land  or  tim- 
ber In  Pender  county,  by  which  the  said  W. 
T.  Sears  or  S.  M.  Lloyd,  or  W.  T.  Sears  & 
Co.,   Inc.,  wore  to  have  an  equity  In  said 
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timber  In  Pender  county.  This  affiant  fur- 
ther swears  that  be  and  his  copartner,  W. 
T.  Sears,  had  various  and  sundry  contracts 
to  furnish  lumber  to  the  Hannah  Box  Shook 
Company  of  Wilmington,  N.  C,  to  make  box 
shooks,  and  that  he  and  his  partner  were  en- 
gaged In  shipping  lumber,  and  that  Chas.  S. 
Riley  &  Go.  purchased  large  tracts  of  tim- 
ber land  In  Columbus,  Brunswick,  and  Blad- 
en counties,  and  agreed  with  this  affiant  and 
his  partner,  and  after  W.  T.  Sears  &  Co., 
Inc.,  was  organized  with  W.  T.  Sears  &  Co., 
Inc.,  that  if  this  affiant  and  his  partner  and 
W.  T.  Sears  &  Co.,  Inc.,  would  perform  all  of 
their  contracts — that  Is,  cut  the  timber  and 
furnish  the  lumber  to  complete  the  contracts 
with  the  Hannah  Box  Shook  Company  and 
other  contracts  that  Cha&  S.  Riley  &  Co.  had 
made  tp  take  the  output — that  then,  after 
they  had  paid  Chas.  S.  Riley  &  Co.  back  the 
money  that  Chas.  S.  Riley  &  Co.  had  put 
into  the  timber  in  Brunswick,  Bladen,  and 
Columbus  counties,  and  6  per  cent.  Interest 
and  60  cents  per  thousand  feet  profit  on  the 
timber,  and  If  there  was  any  standing  tim- 
ber remaining  after  complying  with  the  con- 
tracts, and  performing  the  contracts,  and- 
paying  off  all  that  W.  T.  Sears  and  S.  M. 
Lloyd  and  W.  T.  Sears  &  Co.,  Inc.,  owed  to 
Chas.  S.  Riley  &  Co.  for  money  furnished  for 
the  operation  of  the  business,  that  then 
Chas.  S.  Riley  &  Co.  would  recover  whatever 
timber  they  had  in  Rladen,  Brunswick,  and 
Columbus  counties  after  these  contracts  had 
been  performed,  and  all  debts  had  been  paid ; 
but  the  holdings  In  Pender  county  were  not 
included  in  that  agreement,  and  there  was 
no  writing  therefor,  but  it  was  the  inten- 
tion that  if  W.  T.  Sears  &  Co>,  Inc.,  and  W. 
T.  Sears  and  S.  M.  Lloyd  performed  their 
contract,  that  then  they  reasonably  expected 
that  the  Fender  county  timber  should  be  in- 
cluded under  a  like  agreement  This  af- 
fiant further  swears  that  it  Is  true  that  a 
contract  with  this  aflSant  and  W.  T.  Sears 
was  made  on  the  31st  day  of  July,  A.  D. 
1905,  and  signed  by  affiant;  but  affiant  does 
not  recall  that  he  knew  the  purport  thereof, 
for  the  reason  that  he  was  the  financial 
manager  of  W.  T.  Sears  &  Co.  and  W.  T. 
Sears  &  Co.,  Inc.,  and  W.  T.  Sears  made  all 
of  the  contracts  and  sent  them  to  him  to 
sign,  and  he  was  in  Norfolk  and  down  with  a 
spell  of  fever  when  it  was  sent  to  him;  but 
affiant  does  distinctly  remember  a  conversa- 
tion that  took  place  between  S.  P.  Taylor 
and  Henry  O.  Riley,  of  the  firm  of  Chas.  S. 
Riley  &  Co.,  at  the  Kinyon  House,  a  hotel 
in  Goldsboro,  N.  C.,  some  time  about  the  1st 
of  October,  1005,  In  which  S.  P.  Taylor  stat- 
ed to  Henry  C.  Riley,  of  the  firm  of  Chas.  S. 
Riley  &  Co.,  that  he  had  whatever  equity  S. 
M.  Lloyd  and  W.  T.  Sears  had  In  the  timber 
now  in  controversy,  and  that  Henry  C.  Riley 
told  said  Taylor  that  neither  this  affiant, 
nor  W.  T.  Sears,  nor  W.  T.  Sears  &  Co.,  Inc., 
had  any  interest  whatever  In  said  timber, 
and  that  no  person,  firm,  or  corporation  had 


any  Interest  whatsoever  In  said  timber,  ex- 
cept the  firm  of  Chas.  S.  Riley  &  Co.,  and 
that  if  he  (Taylor)  expected  anything  out 
of  that  property  that  he  had  best  get  that  no- 
tion out  of  his  head,  and  that  If  he  (Tay- 
lor) had  any  claim  whatsoever  against  W. 
T.  Sears  &  Co.,  or  W.  T.  Sears  &  Co.,  Inc., 
that  be  would  have  to  get  it  personally  out 
of  them,  as  they  bad  no  right,  title,  interest, 
or  equity  whatever  In  the  Pender  county 
holdings.  This  affiant  further  swears  that  it 
is  true  that  W.  T.  Sears  and  himself, 
through  the  plalntiCr,  procured  this  Pender 
county  timber  for  the  use  of  Chas.  S.  Riley 
&  Co.,  and  that  Chas.  S.  RUey  &  Co.  paid 
every  dollar  for  the  timber  at  the  time  they 
purchased  it  and  furnished  the  money  to  this 
affiant  and  W.  T.  Sears  to  pay  for  the  same, 
and  that  the  plaintUf  S.  P.  Taylor  went  out 
and  got  options  on  the  timber  and  estimat- 
ed the  same,  and  that  it  frequently  occurred 
that  the  plaintiff  would  buy  the  timber  and 
land  at  a  ceortain  specific  price,  and  the. tim- 
ber was  deeded  to  Chas.  S.  Riley  &  Co.  for 
what  both  the  timber  and  land  cost,  and  the 
title  to  the  land  was  taken  sometimes  in 
the  name  of  S.  P.  Taylor  Individually,  and  at 
other  times  In  the  name  of  other  parties,  to 
this  affiant  unknown;  but  he  does  recall  a 
number  of  instances  in  which  this  was  done, 
and,  when  the  land  was  sold,  the  proceeds 
derived  therefrom  were  divided  between  S. 
P.  Taylor,  the  affiant,  and  W.  T.  Sears,  and 
this  was  a  clear  profit  to  S.  P.  Taylor,  and 
whatever  amoimt  this  affiant  and  W.  T. 
Sears  or  W.  T.  Sears  &  Co.  received  from 
the  transactions  of  that  kind  their  part  of  it 
went  Into  the  business  of  W.  T.  Sears  & 
Co.,  Inc.,  and  the  plaintiff  pocketed  his 
amount.  This  affiant  further  says  that  it  is 
true  that  whatever  profit  he  and  his  partner, 
W.  T.  Sears,  or  W.  T.  Sears  &  Co.,  Inc.,  were 
to  get  out  of  this  timberin  buying  the  same, 
they  were  to  pay  to  the  plaintiff  one-half  of 
the  same,  and  the  plaintiff  bore  one  half  of 
the  expenses  and  they  the  other  half;  but 
affiant  avers  that  any  such  profit  was  con- 
tingent upon  W.  T.  Sears  and  himself  and 
W,  T.  Sears  &  Co.,  Inc.,  being  able  to  carry 
out  their  part  of  the  other  contracts  with 
Chas.  S.  Blley  &  Co.,  as  hereinbefore  set 
out.  This  affiant  further  says  that  he  and 
his  partner  comprised  the  firm  of  W.  T. 
Sears  &  Co.,  and  that  W.  T.  Sears  &  Co.,  the 
partners  individually,  and  the  corporatlcm 
known  as  W.  T.  Sears  &  Co.,  Inc.,  fell  down 
on  every  contract  they  made  with  Chas.  S. 
Riley  &  Co.,  and  were  unable  to  perform 
any  of  the  contracts  either  for  cutting  tim- 
ber or  manufacturing  timber  into  lumber,  or 
furnishing  timber  or  lumber  to  the  Hannah 
Box  Shook  Company,  and  that  th^r  equity 
in  the  timber  in  Bladen,  Brunswick,  and  Co- 
lumbus counties  was  dependent  upon  the  per- 
formance of  all  these  various  and  sundry 
contracts,  and,  by  the  failure  on  their  part 
to  comply  with  the  terms  o>f  the  contracts 
that  they  had  made,  they  forfeited  any  equl- 
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ty  they  had  In  any  Umber  in  Columbus, 
Bladen,  and  Brunswick  counties  -that  stood 
In  the  name  of  Ohas.  S.  Riley  &  Co.,  and 
haying  failed  in  their  contracts  made,  and 
never  having  begun  in  Pender  county,  they 
never  had,  and  never  claimed,  any  equity 
whatsoever  in  the  timber  in  Pender  county, 
and  this  affiant  does  not  recall  any  conver- 
sation that  he  ever  had  with  the  plaintiff  In 
which  he  stated  to  him  that  he  had  an  equi- 
ty, or  that  his  firm  or  corporation  had  an 
equity  In  the  Pender  county  timber,  and  that 
at  the  time  of  the  conversation  the  plain- 
tiff and  Henry  C  Riley  had  at  Goldsboro,  N. 
C,  this  affiant  told  the  plaintiff  then  that 
neither  he  nor  W.  T.  Sears,  nor  W.  T.  Sears 
&  Co.,  nor  W.  T.  Sears  &  Co.,  Inc.,  had  any 
contract  with  Chas.  S.  Riley  &  Co.  as  to  the 
Pender  county  timber;  that  the  contracts 
tbey  bad  were  for  the  timber  that  Chas.  S. 
Riley  &  Co.  owned  in  Columbus,  Bladen,  and 
Brunswick  counties,  and  did  not  apply  sx)e- 
dflcally  to  Pender  county,  and  was  not  so 
considered." 

In  the  contract  between  plaintiff  and  W. 
T.  Sears  &  Co.,  Inc.,  it  is  expressly  agreed 
that  W.  T.  Sears  &  Co.,  Inc.,  "shall  imme- 
diately enter  upon  the  cutting  of  the  said 
timber,  and  shall  continue  the  cutting  and 
delivering  of  the  same  until  all  of  the  said 
timber  Is  cut,"  and  provided  for  payment  to 
plaintiff  of  a  stipulated  sum  per  1,000  feet 
80  cut 

E.  K.  Bryan  and  Stevens,  Beasley  &  Weeks, 
for  appellant.  Geo.  Rountree  and  3.*C.  Bland, 
for  J.  G.  McNeill  and  L.  G.  Gannon.  Herb- 
ert McCIammy,  for  a  S.  Riley  &  Co. 

MANNING,  J.  We  approve  his  honor's 
Judgment  declining  to  continue  the  injunc- 
tion to  the  hearing.  According  to  the  evi- 
dence presented  to  him,  it  Is  very  doubtful 
if  sections  807,  808,  809,  Revlsal  1905,  govern 
In  this  case.  The  plaintiff  does  not  claim 
title  to  "timber  lands,"  nor  is  this  action 
brought  to  try  the  title  thereto.  The  most 
that  plaintiff  claims  is  a  not  very  clearly  de- 
fined equity  in  any  balance  that  may  be  left 
after  certain  obligations  of  Sears  &  Co.  have 
been  dlsdiarged  to  Riley  &  Co.,  and  this  rest- 
ing upon  a  contract  which  clearly  contem- 
plates the  cutting  of  the  timber  and  its  man- 
ufacture Into  lumber,  the  doing  of  which  he 
now  seeks  to  enjoin.  The  affidavits  disclose 
that  all  the  defendants,  except  S.  M.  Lloyd 
and  W.  T.  Sears  &  Co.,  Ina,  are  amply  solv- 
ent and  able  to  respond  to  any  Judgment  the 
plaintiff  may  eventually  recover.  As  the 
action  Is  not  terminated,  we  refrain  from 
comments  upon  the  facts  presented  in' the 
affidavits,  and  content  ourselves  with  say- 
ing that  we  do  not  think  the  plaintiff  has 
brought  himself  either  within  the  statutory 
provisions  or  the  general  principles  of  equity 
which  entitle  him  to  injunctive  relief.  This 
is  particularly   true  in  view  of  the   ample 


solvency  of  defendants  and  the  stipulation 
that  the  timber  shall  be  cut,  and  the  further 
fact  that  the  deeds  conveying  the  timber  pro- 
vide that  it  shall  be  cut  in  a  stipulated  num- 
ber of  years,  which  will  soon  expire,  .so  the 
injury  to  the  plaintiff  cannot  be  irreparable. 
To  enjoin  the  cutting  of  the  timber  until  the 
action  shall  be  finally  determined  will  result 
in  great  loss  to  the  defendants,  with  no  com- 
mensurate advantage  to  the  plaintiff.  The 
measure  of  loss  to  one  party  and  the  advan- 
tage to  the  other  by  granting  or  refusing 
the  injunctive  relief  has  its  proper  Influence 
in  determining  the  reUef  to  be  administered 
In  a  court  of  equity,  except  in  those  cases 
controlled  by  some  positive  statutory  enact- 
ment Lumber  Co.  v.  Wallace,  93  N.  C.  22; 
Newton  v.  Brown,  134  N.  C.  439,  46  S.  B. 
994;  Lumber  Co.  v.  Hlnes  Bros.,  127  N.  C. , 
ISO,  S7  S.  E.  152;  Lewis  v.  Lumber  Co.,  99 
N.  C.  11,  5  S.  B.  19;  Railway  Co.  v.  Mining 
Co.,  112  N,  C.  669,  17  S.  E.  77 ;  Blackwell  v. 
McElwell,  94  N.  C.  425;  Hellig  v.  Stokes,  63 
N.  O.  612 ;  McCorkle  v.  Brem,  76  N.  C.  407. 

It  is  unnecessary  to  pass  upon  some  of 
the  interesting  questions  argued  before  ns, 
as  they  will  more  properly  be  considered  at 
the  trial  of  the  action  upon  a  more  complete 
presentation  of  the  facts.  Discovering  no 
error,  the  Judgment  is  affirmed. 

Affirmed. 

(153  N.  C.  208) 

BAREFOOT  et  al.  v.  MUSSELWHlTB  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1910.) 

1.  Evidence  (J  183*)  —  Documentary  Evi- 
dence— Recitals  of  Decrees  in  Deeds — 
Destroted  Records. 

Revisal  1905,  {  H41,  provides  that  the  re- 
cital of  a  decree  of  a  court  of  record  of  any 
county  in  which  the  courthouse  or  county  rec- 
ords, or  both,  have  been  destroyed,  contained  in 
a  deed,  executed  prior  to  such  destruction,  by 
any  commi.ssioner  appointed,  etc.,  shall  be  deem- 
ed true  in  fact  and  prima  fade  evidence  of  the 
existence  and  validity  of  the  decree.  Section  342 
makes  such  deed  admissible  as  evidence  of  the 
existence  and  validity  of  such  decree.  Held, 
that,  where  no  evidence  was  offered  of  the  de- 
struction of  the  courthouse  or  the  county  records 
where  the  proceedings  were  alleged  to  have  oc- 
curred, a  deed  reciting  the  appointment  of  a 
certain  person  as  commissioner  to  sell  land  in 
question  belonging  to  an  estate,  in  a  certain  ac- 
tion against  the  administratrix,  was  not  prima 
facie  evidence  of  the  validity  and  veri^  of  the 
act  recited  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  605-637;  Dec.  Dig.  §  183.»] 

2.  bxecutobs  and  administrators  (j  383*)— 
Sale  of  Land— Irbkoui.aritie8— Collates- 
AL  Attack. 

Persons  claiming  irregularity  in  the  sale 
of  land  of  an  estate  must  proceed  by  motion  in 
the  original  action,  and  cannot  proceed  by  way 
of  defense  and  prayer  for  affirmative  relief  in 
another  action. 

[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  Administrators,  Cent  Dig.  {  1554;  Dec. 
Dig.  S  383.»] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty; O.  H.  Allen.  Judge. 
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Action  by  M.  W.  Barefoot  and  others 
against  Elizabeth  Musselwhlte  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed,  and  new  trial  ordered. 

This  was  an  action  instituted  to  recover 
damages  for  waste.  The  plaintiffs  are  the 
heirs  at  law  of  one  Klnlon  Barefoot,  and  al- 
lege that  they  are  the  owners  of  the  fee,  sub- 
ject to  the  life  estate  of  Elizabeth  Mussel- 
white  (formerly  Elizabeth  Barefoot,  the  widow 
of  L.  L.  Barefoot)  as  tenant  by  dower.  The 
waste  is  charged  to  have  been  committed  by 
the  tenant  in  dower  through  her  lessees.  By 
order  of  the  court,  the  other  defendants,  who 
are  the  heirs  at  law  of  li.  L.  Barefoot,  his 
Infant  grandchildren,  were  made  parties,  and 
they,  by  their  gruardian  ad  litem,  filed  an- 
swer, denying  that  plaintiffs  were  the  owners 
of  the  fee  in  the  land.  They  admitted  that 
Elizabeth  Musselwhlte  was  entitled  to  a  life 
estate  as  tenant  by  dower,  but  they  alleged 
the  fee  to  be  in  them  as  heirs  at  law  of  L. 
L.  Barefoot  It  was  admitted  that  the  land 
in  controversy  at  one  time  belonged  to  L.  Ik 
Barefoot,  and  the  plaintiffs  offered  in  evi- 
dence a  deed  of  D.  H.  McLean,  commissioner, 
containing  the  following  recitals:  "That  by 
an  order  of  the  superior  court  of  Harnett 
county,  March  1,  18T8,  D.  H.  McLean  was 
appointed  commissioner  to  sell  the  real  es- 
tate belonging  to  the  estate  of  L.  L.  Bare- 
foot, late  of  said  county,  deceased,  was  li- 
censed and  empowered  in  the  case  of  Isham 
McLamb  v.  Elizabeth  Barefoot,  administra- 
trix of  L.  L.  Barefoot,  and  the  heirs  at  law 
made  parties  under  a  creditor's  bill,  the  said 
D.  H.  McLean,  commissioner,  t>eing  empower- 
ed to  sell  and  convey  the  said  land  herein- 
after described  to  pay  debts  and  charges  of 
said  L.  L.  Barefoot  estate,"  etc.  The  deed 
is  made  to  Klnlon  Barefoot,  ancestor  of 
plaintiffs,  as  the  last  and  highest  bidder. 
The  record  of  said  action,  if  any  existed,  was 
not  offered  in  evidence,  por  Its  absence  in 
any  way  accounted  for.  No  other  evidence 
was  offered  that  the  title  of  L.  L.  Barefoot 
had  ever  been  divested.  His  honor  held  that 
the  recitals  in  the  deed  made  out  a  prima 
fade  case,  and  that  the  verity  and  validity 
€f  the  action  recited  therein  could  not  be 
collaterally  impeached,  and  under  his  instruc- 
tions the  jury  answered  the  issues  in  favor 
of  the  plaintiffs.  The  defendants  excepted. 
In  their  answer,  the  defendants  denied  the 
existence  of  the  record  of  any  such  action, 
and  that  the  heirs  at  law  of  L.  L.  Barefoot, 
who  were  infants  at  that  time,  had  ever  been 
served  with  process.  There  was  no  evidence 
offered,  or  admission,  of  the  destruction  of 
the  records  of  the  county  of  Harnett  by  fire 
or  otherwise.  From  the  Judgment  rendered 
upon  the  verdict,  the  defendants  appealed. 

J.  0.  Clifford  and  N.  A.  Townsend,  for  ap- 
pellants. R.  Lk  Godwin  and  E.  F.  Young,  for 
appellees. 


MANNING,  J.  Upon  the  record  presented 
to  us,  we  do  not  think  his  honor's  ruling  as 
to  the  effect  of  the  recitals  in  the  deed  of 
D.  H.  McLean,  commissioner,  to  Klnlon  Bare- 
foot, can  be  sustained.  No  evidence  was  of- 
fered to  bring  the  deed  and  its  recitals  un- 
der the  operation  of  section  341,  Revlsal 
1905.  That  section  provides:  "The  recitals, 
reference  to,  or  mention  of,  any  decree  or- 
der. Judgment  or  other  record  of  any  court 
of  record  of  any  county  in  which  the  court- 
house, or  records  of  said  coimty,  or  both, 
have  been  destroyed  by  fire,  or  otherwise, 
contained,  recited  or  set  forth  in  any  deed 
of  conveyance,  paper  writing  or  other  bona 
fide  written  evidence  of  title,  executed  prior 
to  the  destruction  of  the  courthouse  and  rec- 
ords of  said  county,  by  any  executor,  etc., 
or  commissioners  appointed,  etc.,  shall  be 
deemed,  taken  and  recognized  as  true  in  fact, 
and  shall  be  prima  facie  evidence  of  the  ex- 
istence, validity  and  binding  force  of  said 
decree,  etc.,  and  shall  be  to  all  intents  and 
purposes  binding  and'  valid  against  all  per- 
sons mentioned  or  described  in  said  instru- 
ment of  writing,  deed,  etc.,  as  purporting  to 
be  parties  thereto,  etc." 

The  constitutionality  and  validity  of  this 
section  and  the  next  section  (34^  cannot 
now  be  open  to  dispute.  Hare  v.  HoIIomon, 
94  N.  0.  14;  Everett  v.  Newton,  118  N.  C. 
919,  23  S.  B.  961;  Irvln  v.  Clark,  98  N.  O. 
437,  4  S.  E.  30.  But  In  order  to  invoke  the 
aid  of  these  sections,  it  is  essential  that  the 
preliminary  fact  of  the  destruction  by  fire 
or  otherwise  of  the  courthouse  or  records 
must  be  shown;  otherwise,  the  benefit  and 
protection  of  these  sections  are  not  avalla- 
hle,  and  the  recitals  in  the  deed'  would  be 
valueless  as  proof  of  the  existence  of  the 
facts  therein  set  forth,  and  incompetent  as 
evidence  to  prove  that  the  title  of  L.  L. 
Barefoot  was  divested.  If  the  preliminary 
fact  required  by  the  statute  were  proven  or 
admitted,  the  froper  remedy  of  the  defend- 
ants to  avail  themselves  of  any  irregularity 
in  the  action  or  proceeding  would  be  by  mo- 
tion in  the  original  action,  and  not  by  way 
of  defense  and  the  prayer  for  affirmative 
relief — to  have  the  deed  set. aside  as  a  cloud 
upon  their  title — as  is  attempted  in  this  ac-. 
tion.  This  has  been  repeatedly  held  by  this 
court.  Raekley  v.  Roberts,  147  N.  C.  201, 
60  S.  E.  97S,  in  which  case  the  previous  de- 
cisions of  this  court  are  reviewed  in  an  able 
and  exhaustive  opinion  by  Mr.  Justice  Walk- 
er. See,  also,  Hargrove  v.  Wilson,  148  N. 
C.  439,  62  S.  E.  520. 

Upon  the  evidence  appearing  in  the  record, 
his  .honor's  ruling  was  erroneous  as  to  the 
effect  of  the  deed  and  its  recitals,  and  as  it 
may  have  induced  the  plaintiffs  to  withhold 
evidence  of  the  record  Itself  of  the  action  re- 
cited, or  its  destruction  by  fire  or  otherwlsa^ 
a  new  trial  is  ordered.  . 

New  trial. 
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ass  N.  c.  ISO 

MARQUETTE  et  ui.  t.  WESTERN  UNION 

TELBGRAPH-CO. 

(Sapreme  Court  of  North   Carolina.     Oct   12, 

1910.) 

TlXBOBAPHS   AND   TELEPHONES    (§    06*)— MES- 
SAGES—DeCAT  IN  Delivebt— Evidence. 
E>Tidence  in  an  action  for  delay  in  delivery 
'  of  a   telegram  held  insufficient  to  autliorize  a 
finding  that  it  waa  received  in  time  to  be  deliv- 
ered on  the  day  prior  to  delivery. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig-  S  63;    Dec.  Dig.  S 

ea*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Cooke,  Judge. 

Action  by  John  F.  Marquette  and  wife 
against  the  Western  Union  Telegraph  Com- 
pany and  another.  Judgment  for  plaintiffs. 
Defendant  named  appeals.    Reversed. 

ClvU  action  brought  by  the  feme  plaintiff 
against  the  Western  Union  Telegraph  Com- 
pany and  the  Postal  Telegraph  Company  for 
damages  caused  by  alleged  negligence  In  the 
transmission  and  delivery  of  the  following 
telegram,  set  oat  In  the  complaint,  and  the 
original  of  which  was  Introduced  In  evidence 
by  the  plaintiff,  viz.: 

Postal  Telegraph  Commercial  Cables. 

Telegram. 

Time  filed         Check, 

10:15  P.  M.      Baltimore,  Hi.,  March  13th,  '09. 
48  W.  MF  FR-4  Paid.  RUSH. 

Mrs.  John  F.  Marquette^ 
Kinston,  N.  C. 
Coming  on  first  train.  John.    UP. 

This  telegram  was  delivered  to  the  sendee 
at  9:15  a.  m.  on  Sunday,  March  14,  1909.  It 
appears  in  the  record-  that  the  controversy 
was  settled  as  to  the  Postal  Company  upon 
payment  by  thai;  company  of  all  "costs  and 
disbursement^  in  this  action."  The  Issues  re- 
lating to  the  Western  Union  are  as  follows: 

"(1)  Did  the  defendant,  the  Western  Un- 
ion Telegraph  Company,  negligently  fail  to 
deliver  the  message  complained  of  to  the 
plaintiff?    Answer:    Yes." 

"(2)  What  damage,  if  any,  has  the  plain- 
tiff sustained  on  account  of  mental  anguish 
caused  by  such  negligence?  Answer:  Six 
hundred  and  fifty  dollars  ($650)." 

The  court  reduced  the  damages  by  consent 
of  plaintiff  to  ?300  and  rendered  Judgment 
against  the  Western  Union  Telegraph  Com- 
pany.   Defendant  excepted  and  appealed. 

There  was  a  motion  In  apt  time  by  appel- 
lant to  nonsuit,  which  was  renewed  at  the 
close  .of  all  the  evidence.  It  was  denied,  and 
defendant  excepted. 

John  D.  Bellamy,  for  appellant.  G.  V. 
Cowper  and  W.  D.  Pollock,  for  appellees. 

BROWN,  J.  In  the  clear  and  exhaustive 
charge  of  his  honor,  the  liability  of  the  de- 
fendant, the  Western  Union  Telegraph  Com- 
pany, for  the  damages  claimed,  is  made  to 
d^end  upon  one  theory  only,  and  that  is  that 


this  defendant  received  the  telegram  at  Its 
Kinston  office  on  the  night  of  March  13th  in 
time  for  delivery  that  night,  and  failed  to  de- 
liver It  until  the  following  morning.  The 
learned  Judge  charged  as  follows:  "If  the  Jury 
shall  find  by  the  greater  weight  of  the  evi- 
dence that  the  Western  Union  agent  at  Kin- 
ston received  that  message  on  the  night  of 
the  13th  and  negligently  failed  to  deliver  the 
same  until  the  next  morning,  and  the  Jury 
shall  find  by  the  greater  weight  of  the  evi- 
dence that  the  said  agent  at  Kinston  had  no- 
tice of  the  cause  of  the  telegram,  then  the 
Jury  should  allow  such  damages  as  they  shall 
be  satisfied  by  the  greater  weight  of  the  Evi- 
dence would  be  reasonable  compensation  for 
the  mental  anguish  which  the  feme  plaintiff 
suffered."  The  defendant  contends  that 
there  is  no  sufficient  evidence  that  the  mes- 
sage was  received  at  its  Kinston  office  on  the 
night  Of  March  13th,  but  that  all  the  evidence 
shows  that  It  was  not  and  could  not  have 
been  received  there  until  about  9  a.  m.  March 
14tb,  and  delivered  at  9:15  a.  m. 

The  only  evidence  we  can  find  to  support 
this  theory  is  that  on  Saturday  night,  Marcb 
13th,  defendant's  messenger  called  about 
9:30  p.  m.  on  Mrs.  B.  F.  Marquette,  with  a 
Western  Union  telegraph  env^ope,  address- 
ed to  Mrs.  John  F.  Marquette.  Mrs.  B.  F. 
Marquette  did  not  open  the  envelope,  but  di- 
rected the  messenger  to  where  Mrs.  John 
Marquette  resided.  It  is  further  contended 
that  the  telegram  delivered  Sunday  morning 
was  on  a  blank  that  was  dry,  when.  If  It  had 
been  copied,  It  should  have  been  somewhat 
damp  from  copying.  We  do  not  think  the 
evidence  at  all  sufficient  to  warrant  the  con- 
clusion that  the  telegram  set  out  In  the  com- 
plaint reached  Kinston  the  night  of  the  13th. 
There  Is  no  connection  whatever  disclosed  be- 
tween the  telegram  carried  to  Mrs.  B.  F.  Mar- 
quette and  the  one  which  is  the  basis  of  this 
action,  and  the  mere  fact  that  the  blank  was 
drier  than  plaintiff  thinks  it  should  have 
been  Is  the  merest  conjecture,  and  proves 
nothing.  But,  In  addition  to  the  Inherent 
weakness  and  conjectural  character  of  such 
proof,  bU  the  evidence  in  this  case,  plain- 
tiffs' as  well  as  defendant's,  shows  conclu- 
sively that  the  telegram  sent  to  Mrs.  B.  F. 
Marquette's  house  could  not  have  been  the 
one  delivered  to  plaintiff  at  9:15  Sunday 
morning. 

It  appears  from  plaintiff's  evidence  that 
her  baby  was  sick,  and  she  wired  her  hus- 
band to  his  place  of  business,  care  of  Tr*- 
gales,  Hertel  &  Co.,  Baltimore,  on  March  9th, 
and  again  on  March  13th.  The  telegrams 
were  duly  delivered  to  Tregales,  Hertel  &  Co., 
but  they  did  not  send  them  promptly  to  the 
sendee,  who  was  sick  at  his  boarding  houso. 
The  message  of  the  13th  was  received  by  hipj 
at  7  o'clock  p.  m.  "It  was  sent  out  by  the 
store,"  he  states.  Mr.  Marquette  .at  once 
went  to  Union  Station,  Baltimore,  and  took 
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first  train  borne.  At  8  o'clock  p.  m.  he  deliv- 
ered to  the  Postal  Company  at  Its  booth  In 
Union  Station  the  telegram  set  out  In  the  rec- 
ord. The  original  vraa  offered  in  evidence  by 
plaintiffs,  and,  being  in  evidence,  the  defend- 
ant may,  of  course,  derive  any  advantage  it 
can  from  it  The  original  telegram  shows  on 
its  face  that  it  was  not  transmitted  from  the 
Postal's  main  office  In  Baltimore  until  10:15 
p.  m.  or  after,  on  March  13th.  The  delay 
probably  occurred  in  transmitting  it  from 
the  booth  to  the  main  office. 

Nor  does  the  evidence  offered  'by  the  defend- 
ant help  out  plaintiffs'  contention,  but,  on  the 
contrary,  corroborates  and  establishes  Qie 
evident  fact  that  the  telegram  did  not  reach 
Kinston  until  Sunday  morning.  The  Postal 
(having  no  office  at  Kinston)  transmitted  It 
to  Raleigh,  where  It  was  delivered  to  this  de- 
fendant at  11:10  p.  m.  and  transmitted  to  the 
relay  office,  Richmond,  Va.,  at  11:47  p.  m. 
March  13th.  The  Kinston  office  being  closed 
for  the  night,  Richmond  transmitted  the  tele- 
gram to  that  office  Snnday  morning,  March 
14th,  at  8:52  a.  m.,  and  it  was  delivered  at 
9:15  a.  m. 

The  plalntitTs  own  evidence,  as  well  as  all 
the  other  evidence  in  the  case,  shows  conclu- 
sively that  the  telegram  In  question  could 
not  have  been  in  the  hands  of  the  messenger 
when  he  went  to  Mrs.  B.  F.  Marquette's 
house  Saturday  night,  March  13th.  It  is 
possible  the  messenger  may  have  had  sdme 
service  message,  or  tracer,  as  it  is  called,  for 
the  plaintiff,  as  the  Kinston  office  had  been 
endeavoring  by  tracers  to  ascertain  why  her 
husband  had  not  replied  to  his  wife's  tele- 
grams. But,  whether  it  was  a  tracer  or  not, 
all  the  evidence  proves  conclusively  it  was 
not  the  telegram  which  is  the  basis  of  this 
action. 

It  may  possibly  be  that  plaintiff  has  turned 
loose  the  wrong  defendant;  but,  as  to  the 
appellant,  the  Western  Union  Company,  the 
motion  to  nonsuit  should  have  been  allowed, 
and  the  action  dismissed.    It  Is  so  ordered. 

Reversed. 

(153  N.  c.  212) 

ETXSE  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Oourt  of  North  Carolina.     Oct  12, 
1910.) 

1.  Master  and  Servant  ({  236*)— Irjxtsieb— 
Negligence. 

Where  plaintiff,  a  messenger  in  defendant's 
railroad  yanis,  was  sent  for  material,  and  the 
way  to  the  storehouse  led  across  tracks  on  which 
there  was  a  line  of  box  cars  with  a  detached 
switch  engine  under  steam  some  10  feet  there- 
from, with  a  man  in  the  cab,  plaintiff  was  neg- 
ligent in  attempting  to  pass  mider  the  drawbars 
of  the  cars. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  740 ;   Dec.  Dig.  }  238.*] 

2.  Master  and  Servant  (|  248*)— Injuries— 
Contributory  Negligence  —  Last  Clear 
Chance  Doctrine. 

An  employe's  negligence  in  attempting  to 
between  freight  cars  in  yards  while  an 


engine  under  steam  was  standing  some  10  feet 
therefrom  would  not  be  contributory  negligence 
so  as  to  bar  recovery  if  the  engineer  failed  to 
exercise  due  care  to  avoid  injuring  ttim  after 
discovering  his  peril,  or  after  he  should  have 
discovered  it  by  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  801-804;  Dec  Dig.  { 
248.*] 

8.  Nkguqenoe  (S  83*)— Last  Qhanck  Doc- 
trine. 

The  last  chance  doctrine  applies  notwith- 
standing plaintiffs  negligence,  and  where  his 
danger  might  have  been  discovered  by  exercising 
ordinary  care,  as  well  as  where  it  was  actually 
discovered. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  115;   Dec.  Dig.  S  83.*] 

4.  Trial  (J  165*)— Motion  for  Nonsuit. 

On  motion  for  nonsuit,  plaintiff's  testimony 
must  be  considered  as  true,  and  construed  in  the 
light  most  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  378,  374 ;    Dec.  (Dig.  S  105.*] 

6.  Master  and  Servant  (§  286*)— Injubieb— 

Actions— Jury  Question— Negligence. 
In  an  action  for  injuries  to  a  yard  employ* 
while  attempting  to  cross  under  freight  cars  by 
an  engine  standing  near  moving  the  cars,  wheth- 
er the  company  was  negligent  Tield  for  the  jury. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  1032-1035;    Dec  Dig.  { 
286.*] 
ft  Master  and  Servant  (S  286*)— Injuries— 

Actions  —  Jury   Question  —  Discovered 

Pebii,. 

In  an  action  for  injuries  to  a  yard  employ* 
while  attempting  to  cross  under  freight  cars  by 
an  engine  standing  near  moving  the  cars,  wheth- 
er derendant's  engineer  knew  of  plaintiff's  dan- 
gerons  position,  or  by  exercising  ordinary  care 
ought  to  have  known  thereof  in  time  to  have 
avoided  injuring  plaintiff,  held  for  the  juiy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §J  1032-1035;  Dec  Dig. 
§  286.*] 

Brown  and  Walker,  33.,  dissenting. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Gulon,  Judge. 

Action  by  Charles  Edge  against  the  Atlan- 
tic Coast  Line  Railway  Company.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

T.  T.  Thome  and  Q.  M.  T.  Fountain  & 
Son,  for  api>ellant  F.  S.  SprulU  and  J.  L. 
Brldgers,  for  appellee. 

HOKE,  J.  There  was  allegation  with  tes- 
timony on  part  of  plaintiff  tending  to  show: 
That  on  or  about  September  28,  1908,  plain- 
tiff was  in  employ  of  defendant  comimny  on 
Its  yards  at  South  Rocky  Mount,  N.  C,  as 
"handy  man  or  messenger,"  and  in  the  line 
of  his  duty  was  sent  by  his  foreman  or 
boss,  with  urgent  directions  to  hurry,  to  the 
storeroom  or  roundhouse  of  defendant  with 
a  requisition  for  a  keg  of  nuts  or  bolts.  The 
path  to  the  rotmdhouse  led  over  the  tracks 
of  defendant  company,  and  on  one  of  these 
tracks  and  across  the  path  was  a  line  of  bos 
cars,  18  In  number,  coupled  together,  5  of 
them  being  towards  a  switching  engine  de- 
tached and  some  10  feet  ahead.     That  as 
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plaintiff  approa<Aed  this  engine  was  stand- 
ing still  wltb  a  little  smoke  showing,  with 
a  man  in  tlie  cab,  looking  towards  plaintiff. 
That  plaintiff,  as  he  came  to  tlie  train  of 
cars,  attempted  to  pass  under  the  drawheads 
of  the  cars  across  the  path,  and,  while  he 
was  in  this  position  "of  peril,"  the  switch- 
ing engine  without  signal  or 'warning  of  any 
kind  backed  against  the  cars,  shoving  them 
along  about  half  a  car  length,  and  causing 
serious  injury  to  plaintiff.  So  far  as  ap- 
pears, there  was  nothing  to  obstruct  the 
Tiew,  and,  speaking  more  directly  to  the 
question  presented,  the  plaintiff  testified: 
"There  was  a  line  of  box  cars,  about  18, 
across  the  path  leading  to  the  roundhouse, 
and  I  looked  towards  the  engine  to  see  if  I 
saw  any  one.  The  engine  was  not  connected 
with  the  cars,  but  about  10  feet  ahead  of 
tbem.  standing  still.  *  *  *  I  was  walk- 
ing along  whistling,  •  •  •  gaw  a  man 
Bitting  In  the  window  of  the  engine.  He  had 
bis  head  right  towards  me,  and  afterwards 
I  got  between  the  cars  going  on  towards  the 
other  side  when  the  engine  struck  the  cars 
and  knocked  me,"  etc.  And  again:  "Don't 
know  the  engineer.  He  was  looking  towards 
me  wltta  his  cap  pulled  down  in  front  of  his 
face.  I  did  not  hear  any  signal  at  all. 
•  •  •  When  the  cars  struck,  I  was  crawl- 
ing under  the  drawheads  between  the  cars." 
On  this  testimony  or  on  facts  of  similar  im- 
port, we  have  held  in  the  case  of  Beck  ▼. 
Railroad,  149  N.  C.  168,  62  8.  E.  883:  "That 
it  was  a  negligent  act  on  the  part  of  plain- 
tiff in  endeavoring  to  pass  between  their 
cars  standing  as  they  were  on  a  live  track 
and  with  an  engine  sufficiently  near  as  to 
make  its  approach  probable,  and  sncb  con- 
duct would  bar  a  recovery,  unless,  after  the 
peril  was  developed,  there  was  a  negligent 
failure  on  the  part  of  defendant  company 
to  avail  Itself  of  the  last  clear  chance  to 
avoid  the  Injury."  In  such  case  the  prior 
negUgence  of  plaintiff  would  not  be  contribu- 
tory because  It  would  not  be  the  proximate 
or  concurrent  cause  of  the  injury.  Speak- 
ing to  this  question  In  Sawyer's  Case,  145  N. 
C.  29,  58  S.  E.  600,  22  Ia  R.  A.  [N.  S.]  200, 
the  court  said:  "A  negllgeni;  act  of  the 
plaintiff  does  not  become  contributory  un- 
less the  proximate  cause  of  the  injury; 
and,  although  the  plaintiff  in  going  ou 
the  track  may  have  been  negligent,  when 
he  was  stmck  down  and  rendered  uncon- 
scious by  a  bolt  of  lightning,  his  conduct  as 
to  -what  transpired  after  that  time  was  no 
longer  a  factor  in  the  occurrence,  and,  as 
all  the  negligence  imputed  to  defendant  on 
tbe  first  issue  arose  after  plaintiff  was  down 
and  helpless,  the  responsibility  of  defendant 
attached  because  it  negligently  felled  to  avail 
Itself  of  the  last  clear  chance: to  avoid  the 
injury;  so  its  negligence  became  the  sole 
proximate  cause  of  the  injury,  and  the  act 
of  the  plaintiff  in  going  on  the  track,  even 
though  negligent  In  the  first  instance,  became 
only  the  remote,  and  not  the  proximate  or 


concurrent,  cause."  And  on  this  doctrine  of 
the  last  clear  chance  in  the  recent  case  of 
Snipes  V.  Manufacturing  Co.,  182  N.  C.  42, 
46,  67  S.  E.  27,  29,  this  court  said:  "Ordi- 
narily, cases  calling  for  application  of  the 
doctrine  Indicated  arise  when  the  injured 
person  was  down  on  the  track,  apparently 
unconscious  or  helpless,  as  in  Sawyer's  Case, 
just  referred  to,  or  In  Pickett's  Case,  117  N. 
C.  616  [23  S.  E.  264,  30  L.  R.  A.  257,  ^  Am. 
St.  Rep.  611],  or  in  Deans'  Case,  107  N.  C. 
687  [12  S.  E.  77,  22  Am.  St  Rep.  902] ;  but 
such  extreme  conditions  are  not  at  all  essen- 
tial, and  the  ruling  should  prevail  whenever 
an  engineer  operating  a  railroad  train  does, 
or  in  proper  performance  of  his  duty  should, 
observe  that  a  collision  is  not  improbable, 
and  that  a  person  is  in  such  a  position  of 
peril  that  ordinary  effort  on  bis  part  will 
not  likely  avail  to  save  him  from  injury; 
and  the  authorities  are  also  to  the  effect 
that  an  engineer  In  such  circumstances 
should  resolve  doubts  in  favor  of  the  ai^^er 
course" 

This  doctrine,  here  termed  and  referred  to 
as  the  "last  clear  chance,"  meaning  resiKinsi- 
bllity  arising  by  reason  of  a  negligent  fail- 
ure of  a  defendant  to  avail  himself  of  the 
last  clear  chance  of  avoiding  the  injury.  Is 
very  firmly  Implanted  ta  our  law  and  the 
duty  and  the  breach  of  it,  upon  which  it  te 
properly  made  to  rest,  has  been  Illustrated 
and  applied  In  many  recent  decisions  of  the 
court,  as  in:  Farris'  Case,  151  N.  O.  483- 
491,  66  S.  R  457;  Lasslter's  Case,  133  N.  C. 
244-247,  45  S.  E.  670;  Arrowood's  Case,  126 
N.  C.  629-632,  36  S.  E.  151 ;  Powell's  Case, 
125  N.  O.  374,  34  S.  E.  530;  Pumell's  Case, 
122  N.  C.  832,  29  S.  B.  953;  Stanley's  Case, 
120  N.  C.  614,  27  S.  B.  27 ;  Lloyd's  Case,  118 
N.  C.  1010,  24  S.  HJ.  805,  54  Am.  St  Rep.  764; 
Deans'  Case,  107  N.  C.  687,  12  S.  E.  77,  22 
Am.  St  Rep.  902;  Bullock's  Case,  105  N.  C. 
180-189,  10  S.  E.  988.  Thus  in  the  well-con- 
sidered case  of  Farris,  AdministEator,  v.  Rail- 
road, where  a  railroad  company  had  negli- 
gently killed  an  employ^  who  was  walking 
along  the  track  about  tbe  place  of  a  yard 
crossing,  and  who  had  grabbed  for  bis  hat, 
which  had  suddenly  blown  from  his  head  on 
or .  towards  the  track  and  causing  the  em- 
ploy6  to  grab  for  tbe  hat,  and  thus  expose 
himself  to  danger.  Associate  Justice  Man- 
ning delivering  the  opinion,  and  In  refer- 
ence to  the  question  we  are  discussing  said: 
"The  defendants  objected  to  his  honor's  sub- 
mitting the  third  issue;  that  issue  present- 
ing tbe  'last  clear  chance.'  While  this  is- 
sue has  become  immaterial,  in  view  of  tbe 
finding  of  the  jury  on  tbe  first  and  second 
issues,  we  tblnk  it  was  proper  for  his  hon- 
or to  have  submitted  It  If  tbe  jury  had 
found  with  defendants  on  the  second  issue 
having  found  the  first  issue  with  plaintiff, 
the  ultimate  liability  of  defendants  would 
have  been  determined  by  their  finding  on  the 
third  issue.  In  the  presence  of  tbe  concur- 
ring negligence  of  a  plaintiff  and  a  defend- 
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ant.  It  Is  a  generally  accepted  doctrine,  and 
well  settled  in  this  state,  that  tbe  nitimate 
liability  must  depend  upon  whether  the  de- 
fendant could  at  tbe  time  have  avoided  the 
injury  by  the  exercise  ot  reasonable  care  un- 
der the  attendant  circumstances.  Ray  v. 
Railroad,  141  N.  O.  Si  [53  S.  B.  622];  R«id  v. 
RaUroad,  140  N.  C.  146  [52  S.  B.  807];  Lassl- 
ter  V.  kaUroad,  133  N.  C.  244  [45  S.  E.  570]; 
Arrowood  v.  Railroad,  126  N.  G.  629  [36  S. 
B.  151];  Pickett  t.  Railroad,  117  N.  0.  616 
[23  S.  B.  264,  30  U  R.  A.  257,  53  Am.  St 
Rep.  611]."  In  Lasslter's  Case,  supra,  a  rail- 
road conductor  of  a  freight  train,  in  the  per- 
formance of  his  duty  on  a  railroad  yard,  had 
negligently  stepped  up  on  a  side  track  where 
some  shifting  was  going  on,  and  was  run 
over  t>y  p.  shifting  engine  pushing  some  cars 
backwards  on  the  side  track  referred  to,  and 
It  appeared  that  the  engineer  on  the  cab 
could  not  have  seen  the  conductor,  and  there 
was  no  one  in  position  to  keep  a  lookout,  and 
there  was  no  erldence  that  the  bell  was  not 
ringing  or  the  whistle  not  sounding,  and  it 
was  held  to  be  an  issue  on  the  last  clear 
chance,  and  associate  Justice  Montgomery  in 
the  opinion  said:  "It  is  the  duty  of  railroad 
companies  to  keep  a  reasonable  lookout  on 
moving  trains.  When  Thomason  saw  the  In- 
testate step  up  on  tbe  side  track,  the  end  of 
tbe  box  car  attached  to  the  shifting  engine 
was  20  steps  from  him,  and  the  cars  were 
moving  at  the  rate  of  4  miles  an  hour.  Tbe 
same  Witness  said  that  the  intestate  had  time 
to  have  gotten  off  if  be  had  heard  the. wit- 
ness when  be  hallooed  to  him.  That  evidence 
was  competent  and  fit  to  have  <beea  submit- 
ted to  the  Jury  upon  the  question  of  tbe  last 
clear  chance  of  the  defendant;  that  is,  wheth- 
er, if  both  tbe  plaintiff  and  the  defendant 
had  been  negligent,  the  defendant  could  have 
prevented  tbe  death  of  the  intestate  by  the 
use  of  means  at  band,  or  that  reasonably  ought 
to  have  been  at  hand.  In  Pickett  v.  Railroad, 
117  N.  C.  616  [23  S.  E.  264],  53  Am.  St  Rep. 
611,  30  L.  R.  A.  257,  the  court  said:  'If  it  Is 
a  settled  law.  of  North  Carolina  (as  we  have 
shown)  that  it  Is  the  duty  of  an  engineer  on 
a  moving  train  to  maintain  a  reasonable  vig- 
ilant outlook  along  the  track  in  his  front, 
then  the  failure  to  do  so  is  the  omission  of  a 
legal  duty.  If,  -by  the  performance  of  that 
duty,  an  accident  might  have  been  averted, 
notwithstanding  the  previous  negligence  of 
another,  then,  under  the  doctrine  of  Davles 
T.  Mann  and  Gnnter  v.  Wicker  [85  N.  O.  310], 
tbe  breach  of  duty  was  the  proximate  cause 
of  any  injury  growing  out  of  sudii  accident 
and,  when  it  is  a  proximate  cause,  tbe  com- 
pany is  liable  to  respond  in  damages.  Hav- 
ing adopted  tbe  principle  that  the  one  whose 
duty  it  is  to  see  does  see,  we  must  follow  it 
to  its  logical  results.'  In  Arrowood  y.  Rail- 
road, 126  N.  O.  629  [36  S.  E.  151],  the  court 
said;  The  dnty  of  keeping  a  lookout  is  on 
tbe  defendant  If  it  can  keep  a  proper  look- 
out by  means  of  the  engineer  alone,  well  and 
good.     If  for  any  reason  a  proper  lookout 


cannot  be  kept  without  the  aid  of  a  fireman; 
he  also  should  be  used.  If  by  reason  of  their 
duties  either  the  fireman  or  the  engineer  or 
both  are  so  hindered  that  a  projwr  lookout 
cannot  be  kept  then  it  is  the  duty  tit  the  de- 
fendant at  such  places  on  Its  road  to  have  a 
third  man  employed  for  that  Indispensable 
duty.'  The  same  doctrine  was  announced  in 
Jeffries  V.  Railroad,  129  N.  C.  236  [39  S.  B. 
836],  Bradley  v.  RaUroad,  126  N.  C  741  [38 
S.  B.  181],  and  Pharr  v.  Railroad,  119  N.  C. 
756  [26  S.  E.  149]." 

In  Powell's  Case  the  piesoit  Chief  Jnstice 
said:  "There  was  also  evidence  tending  to 
show  that  the  engineer  with  a  proper  look- 
out might  have  seen  tbe  deceased.  The  fact 
that  the  engineer  sitting  on  the  right-hand 
side  of  the  cab  on  a  moonlight  night  did  not 
know  till  two  days  thereafter  that  his  en- 
gine bad  knocked  a  man  off  on  the  side  of 
the  track  (as  the  verdict  finds)  is- Itself  some 
evidence  to  be  considered  upon  the  question 
whether  there  was  a  negligent  lookout,  es- 
pecially taken  in  connection  with  the  plain- 
tiff's evidence  that  the  train  was  running 
from  25  to  35  miles  on  hour  at  night,  and 
sounding  no  whistles  at  public  crossings."  In 
Sawyer's  Case,  supra,  tbe  court  spoke  of  tbe 
duty  and  the  reason  for  it  as  follows:  "And 
It  is  well  established  that  the  employes  of  a 
railroad  company  engaged  in  operating  its 
trains  are  required  to  keep  a  careful  and  con- 
tinuous outlook  along  the  track,  and  the  com- 
pany la  responsible  for  Injuries  resulting  as 
the  proximate  consequence  of  their  negligence 
in  the  performance  of  this  duty.  Bullodc's- 
Case,  105  N.  G.  180  [10  S.  B;  988];  Deans' 
Case,  107  N.  a  686  [12  S.  B.  77,  22  Am.  St 
Hep.  902];  Pickett's  Case,  117  N.  C.  617  [23 
S.  E.  264,  30  L.  R.  A.  257,  S3  Am.  St  Rep. 
611].  This  paiHlcular  duty  arises,  not  so 
much  from  the  fact  that  railroad  companies 
are  common  carriers  or  quasi  public  corpora- 
tions, as  from  the  high  degree  of  care  impos- 
ed upon  them  on  account  of  the  dangerous 
agencies  and  Implements  employed,  and  tbe 
great  probability  that  serious,  and  in  many 
instances  fatal,  injuries,  are  almost  certain 
to  result  in  case  of  collision.  As  said  by 
Burwell,  Judge,  in  Haynes  t.  Gas  Co.  [114 
N.  O.  203,  19  S.  E.  344,  26  li.  B.  A.  810,  41 
Am.  St  Rep.  786]:  'The  utmost  degree  of 
care,  so  far  as  skill  and  human  foresight  can 
go,  is  required,  for  the  reason  that  a  neglect 
of  duty  is  likely  to  result  in  great  bodily 
barm,  and  sometimes  In  death,  to  those -who 
are  compelled  to  use  that  means  of  convey- 
ance.' And  quoting  from  Ray  on  Negligence, 
p.  53:  'Aa  a  result  of  the  least  negligence 
may  be  of  so  fatal  a  nature,  the  duty  of  vigi- 
lance on  the  part  of  the  carrier  requires  tbe 
exerci^  of  that  amount  of  care  and  skill  in 
order  to  prevent  accidents.' " 

It  will  l>e  noted  from  these  citations,  and 
many  others  could  be  made,  that  the  doctrine 
we  are  discussing  is  called  for,  notwithstand- 
ing tbe  previous  negligent  conduct  of  the  per- 
son Injured,  and  its  application  is  frequently 
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pecuiissible,  not  only  when  the  perilous  posi- 
tion of  such  person  is  observed,  but  when  It 
should  or  might  have  been  observed  by  the 
exercise  of  proper  care.  Considering,  then, 
the  duty  imposed  by  the  law  upon  defend- 
ant's' engineers  to  keep  a  careful  -  outlook 
along  the  track,  and  to  observe  and  note  con- 
ditions which  threaten  a  collision,  and  mind- 
ful of  the  principles  embodied  in  the  doc- 
trine of  the  last  clear  chance,  we  are  of  opin- 
ion that  there  was  error  committed  in  direct- 
ing a  nonsuit  In  this  case.  According  to 
plaintlfF's  testimony,  and  as  the  case  is  now 
presented,  under  repeated  decisions  of  the 
court,  we  are  to  accept  this  as  true  and  con- 
strue it  in  the  light  most  favorable  to  him, 
the  engine  was,  at  most,  not  over  150  or  ISO 
feet  from  the  crossing.  There  was  a  clear 
and  unobstructed  view  along  the  track  and 
plaintKTs  approach  to  it.  The  plalntlfC  him- 
self testified  that  the  man  In  the  cab,  after- 
wards spoken  of  as  the  engineer,  was  looking 
right  at  him  as  he  went  up  to  the  train,  for 
It  is  no  fair,  certainly  no  necessary.  Interpre- 
tation of  the  testimony  of  this  witness,  "that 
the  engineer  was  looking  towards  me  with 
bis  cap  pulled  down  in  front  of  his  face;" 
that  the  witness  intended  to  convey  the  im- 
pression that  the  line  of  vision  was  shut  off. 
The  witness'  first  statement  was  that  be 
"saw  a  man  sitting  in  the  cab  with  his  head 
Tight  towards  me."  and  a  perusal  of  the  en- 
tire statement  of  the  witness  permits  the  con- 
atmction  that  the  engineer  saw  or  conld 
have  seen  blm  as  be  went  up  to  the  train. 
And,  in  view  of  all  the  facts  and  attendant 
circumstances,  we  think  the  plaintiff  Is  en- 
titled to  have  the  cause  submitted  to  the  jury 
on  an  issue  as  to  the  defendant's  negligence 
and  on  the  question  whether  there  was  a 
negligent  breach  of 'duty  on  the  part  of  de- 
foidant's  engineer  in  failing  to  observe  and 
note  the  position  of  peril  in  which  the  plain- 
tiff was  placed  or  had  placed  himself,  and  in 
moving  his  engine  against  the  cars  when 
plaintur  was  in  that  position;  whether  be 
knew  of  the  dangerous  position  of  plaintiff 
or  in  the  exercise  of  the  care  and  duty  in- 
cumbent upon  him,  he  should  have  known 
It,  and  was  guilty  of  a  negligent  act,  the 
proximate  cause  of  the  injury,  in  running  bis 
engine  against  the  cars  at  the  time  whm  it 
was  done.  It  is  no  sufl^ient  answer  to  the 
ylew  we  take  of  this  evidence  and  the  infer- 
ences permissible  from  It  to  suggest  that  the 
engineer  was  not  required  to  suppose  that  a 
man  standing  by  the  train  was  going  to  dive 
under  the  cars,  or  that  this  may  have  been 
done  so  suddenly  that  the  engineer,  with  his' 
hand  on  the  throttle,  could  not  have  seen  or 
realized  plaintKTs  position'  in  time  to  have 
saved  him.  On  the  contrary,  there  is  testi- 
mony on  the  part  of  plaintiff  which  tends  to 
show  that,  moving  along  the  path  in  the  per- 
formance of  a  duty  which  required  him  to 
go  to  another  part  of  the  yard,  plaintiff  ap- 
proached the  train  In  full  view  of  defendant's 
Mtgineer,  and,  sselng  that  the  engine  was  de- 


tached and  having  been  urged  to  hurry,  he 
endeavored  to  pass  under  the  cars  which 
were  across  the  path  and  blocking  his  way, 
when  defendant's  engineer,  without  signal  or 
warning,  moved  his  engine  against  the  cars, 
causing  plaintiff's  hurt  The  inferences  of 
fact  to  be  drawn  from  this  testimony  are  for 
the  jury,  and  they  alone  must  determine 
them,  unaffected  by  the  comments  of  the 
court,  but,  considered  in  Its  legal  aspect,  the 
evidence  referred  to  permits  the  construction 
that  the  engineer  saw  the  plaintiff  when  he 
endeavored  to  pass  tmder  the  cars,  and  cer- 
tainly when  viewed  in  reference  to  the  duty 
Imposed  by  the  law  upon  the  engineer  or  his 
assistants  to  keep  a  constant  and  continuous 
outlook  along  the  track  in  the  direction  in 
which  they  Intend  to  move,  it  is  a  fair  infer- 
ence that  they  would  have  seen  plaintiff  if 
they  had  been  in  the  proper  performance  of 
their  Imiposed  duty — a  duty  nowhere  more 
exigent  than  in  one  of  these  railroad  yards, 
where  the  employes,  in  the  performance  of 
their  duties,  are  required  to  move  from  point 
to  point  across  numbers  of  tracks  and  where 
the  shifting  of  cars  is  constantly  going  on. 

The  suggestion  referred  to  as  favoring  de- 
fendant's position  should  not  be  allowed  to 
prevail  on  this  appeal,  for,  if  permissible  at 
all  on  the  evidence,  it  is  the  view  which 
makes  most  strongly  for  the  defense,  where- 
as we  have  repeatedly  held  that,  on  a  mo- 
tion to  nonsuit,  the  "evidence  must  be  con- 
strued In  the  view  most  favorable  to  the 
plaintiff  and  every  fact  which  it  tends  to 
prove,  and  which  is  an  essential  ingredient 
of  the  cause  of  action,  must  be  taken  as  es- 
tablished, as  the  jury,  if  the  case  had  been 
submitted  to  them,  might  have  found  those 
facts  from  the  testimony."  Walker,  J.,  in 
Cotton  T.  Railroad,  149  N.  C.  227,  62  S.  B. 
1093.  A  statement  of  doctrine  affirmed  in 
many  decisions  of  this  court.  Deppe  v.  Bail- 
road,  152  N.  C.  79,  80,  67  S.  B.  262;  Freeman 
v.  Brown,  161  N.  C.  Ill,  65  S.  E.  743;  Biles 
V.  RaUroad,  139.N.  C.  628,  62  8.  E.  129;  Brlt- 
taln  V.  Westhall,  135  N.  C.  492,  47  S.  E.  616; 
Hopkins  V.  Railroad,  131  N.  C.  464,  42  S.  B. 
902.  There  was  error  in  directing  a  nonsuit, 
and  this  will  be  certified  that  the  judgment 
may  be  set  aside  and  the  cause  proceeded 
with  in  accordance  with  law. 

Reversed. 

BROWN,  J.  (dissenting).  I  think  the 
learned  judge  in  the  superior  court  properly 
sustained  the  motion  to  nonsuit,  and  that 
in  doing  so  he  followed  the  decisions  of  this 
court. 

The  evidence  of  the  plaintiff  shows  &lm  to 
be  a  grown  man,  entirely  familiar  with  con- 
ditions necessarily  prevailing  on  the  defend- 
ant's switching  yards.  He  was  a  "handy 
man"  or  messenger  in  the  roundhouse,  and 
was  directed  by  his  boss  to  take  a  message 
to  the  storeroom  for  supplies.  On  his  way 
plaintiff  came  to  a  track  on  which  was 
standing  a  train  of  16  freight  cars.    At  one 
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end  of  the  train  was  a  switching  engine  un- 
der steam  plainly  engaged  In  switching  and 
handling  these  cars.  When  plaintiff  reached 
this  train  on  his  way  to  the  storeroom,  In- 
stead of  going  around  the  end  of  the  train 
about  100  feet  further,  he  attempted  to  pass 
between  the  coupled  cars  In  order  to  reach 
the  other  side,  and  was  hurt  by  the  engine 
backing  Just  at  the  moment  be  was  crawling 
under  the  drawheads. 

The  principle  has  been  laid  down  by  al- 
most every  court  In  this  country  and  by  text- 
writers,  and  adhered  to  with  nndevlatlng 
uniformity,  that  one  who  attempts  to  cross 
Abe  track  between  the  cars  of  a  train,  which 
be  either  knows,  or  might  by  observation  see, 
Is  likely  to  move  at  any  moment,  is  guilty 
of  such  gross  negligence.  If  not  recklessness, 
that  he  cannot  recover  If  Injured.  Beach, 
Oont  Neg.  40,  258,  and  cases  dted;  Railroad 
▼.  Eendrlck,  40  Miss.  374,  90  Am.  Dec.  332; 
Railroad  v.  Henderson,  43  Pa.  449;  Railroad 
T.  Plnchln,  112  Ind.  692,  13  N.  B.  677.  "It 
Is  a  danger  so  immediate  and  so  great  that 
he  must  not  incur  it."  Bauch  t.  Uoyd,  31 
Pa.  358,  72  Am.  Dec.  747.  In  Railroad  v. 
Copeland,  61  Ala.  376,  Chief  Justice  Stone 
characterizes  such  an  attempt  as  "negligence 
bordering  on  recklessness."  So  does  the 
Court  of  Appeals  of  Maryland.  Lewis  v. 
Railroad,  38  Md.  S88,  17  Am.  Rep.  521.  This 
court  unanimously  held  In  Beck  v.  Railroad, 
149  N.  C.  les,  62  S.  E.  883,  that :  "When  It 
appears  that  plaintiff's  intestate  was  Injured 
by  attempting  to  go  between  cars  of  defend- 
ant's train  on  a  live  track  In  use,  and  that 
he  could  easily  hare  walked  around  the  train 
by  going  90  feet  and  have  awided  Injury, 
the  act  constitutes  such  contributory  negli- 
gence as  bars  recovery."  It  must  be  ad- 
mitted, as  it  is  manifest  from  all  the  au- 
thorities, that  the  engineer  owes  no  duty 
whatever  to  keep  a  lookout  for  persons  near 
his  train  to  see  if  they  go  In  between  the 
cars,  and  he  is  not  chargeable  with  negli- 
gence for  failing  to  do  so.  The  engineer  ban 
a  right  to  assume  that  a  person  approaching 
his  train  or  standing  alongside  of  it  will  not 
venture  between  the  cars,  an  act  which  has 
been  universally  denounced  as  reckless.  If, 
as  plaintiff  contends,  he  was  seen  by  the  en- 
gineer while  be  was  walking  along  near  the 
cars,  whistling  then  the  engineer  was  not 
required  to  watch  him,  on  the  supposition 
that  he  might  crawl  between  the  cars  on  the 
bumpers.  The  engineer  had  the  right  to  as- 
sume that,  seeing  the  danger,  he  would  not 
voluntarily  rush  into  it.  Upon  exactly  the 
sam^  principle  it  is  held  that  an  engineer  of 
a  train  seeing  a  man  walking  ahead  on  the 
track  may  reasonably  expect  that  he  will 
step  off.  Beach  v.  Railroad,  148  N.  C.  153, 
61  S.  E.  664. 

It  being  thus  demonstrated  that  the  en- 
gineer owed  plaintiff  no  duty  to  watch  his 
movements  to  see  if  he  went  between  the 
cars,  and  had  the  right  to  assume  that  plain- 
tiff  would  nut   attempt   so   foolhardy   and 


reckless  an  act,  there  is  only  one  theory  left 
upon  which  the  engineer  or  the  company 
can  be  held  liable,  and  that  Is  that  the  engi- 
neer actually  knew  that  plaintiff  was  be- 
tween the  cars  and  In  a  position  of  peril  at 
the  moment  he  backed  his  engine.  It  Is  not 
a  question  of  whether  by  the  exercise  of  rea- 
sonable care  and  watchfulness  the  engineer 
might  have  known  It,  for  he  was  not  requir- 
ed to  keep  a  lookout  for  any  such  purpose. 
In  other  words,  it  Is  contended  that  the  en- 
gineer, knowing  plaintiff's  perilous  position, 
actually  caused  the  injury  by  backing  the 
cars  on  him. 

I  regret  sincerely  that  a  majority  of  my 
Brethren  think  that  such  an  Inference  may 
l>e  fairly  and  legitimately  drawn  from  the 
plaintiff's  testimony.  Common  humanity  for- 
bids that  any  such  imputation  should  be 
cast  upon  the  engineer  unless  the  evidence 
fully  warrants  It,  for.  If  such  be  true,  then 
not  only  Is  the  company  liable  for  the  dam- 
age, but  the  engineer  himselt  would  be  guilty 
of  either  murder  or  manslaughter  bad  the 
plaintiff  been  killed.  The  evidence  relied 
upon  to  support  this  theory  is  confined  to 
plaintiff's  own  testimony,  and  is  so  meager 
that  I  quote  It  verbatim.  Plaintiff  stated 
that,  as  he  approached  this  train,  "I  saw  the 
engine  standing  in  front  of  the  cars  fixing 
to  shift  them.  *  •  •  I  saw  a  man  sitting 
In  the  window  of  the  engine.  He  had  his 
head  right  toward  me,  and  afterwards  I 
got  up  between  the  cars  going  on  towards 
the  other  side,  when  the  engine  struck  the 
cars  and  knodced  me  towards  the  left" 
Again:  "I  don't  know  the  engineer.  He 
was  looking  toward  me  with  his  cap  pulled 
down  in  front  of  his  face.  I  did  not  hear 
any  signal  at  alL  If  anything  blew  or  rung, 
did  not  hear  It  When  cars  struck,  I  was 
crawling  imder  the  drawheads  between  the 
cars."  This  is  all  the  evidence  contained  in 
the  record  relied  upon  to  warrant  a  recovery. 

It  is  not  contended  that  it  was  the  duty 
of  the  engineer  to  blow  his  whistle  or  ring 
his  bell  for  the  purpose  of  keeping  persons 
from  going  between  the  cars.  And  It  must 
be  borne  in  mind  that  it  Is  not  a  question  as 
to  whether  the  engineer  might  by  close  look- 
out have  seen  plaintiff  as  he  started  to 
"crawl  under  the  drawheads  between  the 
cars,"  for  he  bad  a  right  to  assume  that  no 
grown  man  in  possession  of  his  faculties 
would  attempt  so  reckless  an  act,  and  he 
was  therefore  not  required  to  keep  any  such 
lookout 

The  question  is:  Does  the  evidence  quot- 
ed Justly  warrant  the  Inference  that  the 
engineer  knew  plaintiff  was  between  the 
cars,  and,  knowing  it  backed  his  engine 
against  the  train  and  injured  him?  It  Is 
Inconceivable  to  think  that  the  engineer 
would  have  done  such  a  thing,  and  no  such 
inference  is  warranted  from  the  mere  fact 
that  at  one  time  he  was  looking  "towards 
plaintiff  with  his  cap  pulled  down  In  front 
of  his  face."    My  Brethem  fail  entirely  to 


Digitized  by 


Google 


N.  O)      GAINESVILLE  &  ALACHUA  COUNTY  HOSPITAL  ASS'N  t.  HOBBS. 


79 


note  that  plaintiff  does  not  state  that  the  en- 
gineer was  looking  at  him  when  he  Jumped 
In  between  the  cars.  Plaintiff  says  that  he 
saw  the  engineer  In  the  window  of  his  en- 
gine with  his  head  towards  plaintiff,  "and 
afterwards  I  got  up  between  the  cars  going 
on  towards  the  other  side  when  the  engine 
struck  the  cars."  Hojv  long .  after  he  saw 
the  engineer  before  he  entered  between  the 
cars  plaintiff  does  not  say.  The  engineer 
may  hare  been  looking  towards  plaintiff  one 
mom^it  and  turned  his  head  the  next  He 
was  not  required  to  continue  to  look  towards 
plaintiff,  or  he  may  have  looked  towards 
blm,  and  yet  never  have  noticed  him.  The 
engineer  may  have  been  looking  towards 
plaintiff,  and  he  may  have  seen  him  ap- 
proaching the  train,  bnt  that  is  no  evidence 
he  saw  him  dive  between  the  cars.  In  fact, 
our  observation  teaches  us  that  an  engineer 
in  his  seat  In  the  cab  cannot  see  a  man  half 
way  down  bis  train  go  between  the  cars. 
When  he  saw  plaintiff  approaching  the  train, 
the  engineer  was  not  required  to  keep  his 
eye  on  him.  He  had  a  right  to  suppose 
that  plaintiff,  or  any  other  sane  man  stand- 
ing right  by  the  train  would  walk  around  it 
rather  than  crawl  under  it  especially,  wh«i, 
as  plaintiff  admits,  he  saw  the  engine  fixing 
to  shift  the  cars.  The  act  of  diving  between 
cars  for  the  purpose  of  crossing  over  to  the 
other  side  takes  but  a  few  seconds.  It  is 
such  an  instantaneous  act  that,  if  the  en- 
gineer had  seen  it  at  same  time  he  opened 
his  throttle,  he  could  not  have  stopped  quick 
enon^  to  prevent  injury.  Prom  plaintiff's 
own  testimony  it  is  apparent  that,  when  he 
Jumped  'between  the  cars,  the  engineer  was 
then  about  starting  to  back  his  engine.  The 
two  acts  must  have  been  almost  simultane- 
ous, else  plaintiff,  an  active  man,  would  have 
gottoi  through  without  hurt 

I  think  the  Inference  which  the  majority 
of  the  court  thinks  can  possibly  be  drawn 
from  this  evidence  Is  unwarranted,  and  Is 
unjust  to  the  engineer.  I  am  willing  to  hold 
engineers  up  to  the  fnU  measure  of  their 
duty  and  to  hold  their  employers  responsible 
for  their  negligence,  but  I  am  not.wilUng 
to  place  an  imputation  of  gross  negligence  up- 
on their  good  name  upon  such  flimsy  evidence 
as  is  presented  in  this  record.  It  may  be 
said  that  this  is  not  a  suit  against  the  en- 
g:inieer,  and  that  he  has  no  Interest  in  the 
result,  as  the  railroad  company-  wUl  have  to 
foot  the  bill.  But  the  engineer  has  a  direct 
personal  Interest  in  the  result  for  it  seri- 
dusly  affects  bis  professional  standing. 
While  this  can  have  no  effect  upon  the 
members  of  this  court  It  should  at  least 
make  us  careful  not  to  place  a  construction 
upon  evidence  so  injurious  to  the  engineer 
unless  the  evidence  clearly  warrants  it 

WAIjEEB,  J.,  concurs  in  the  dissent 


,  (15$  N.  c.  lisy 
GAINESVILLE  &  ALACHUA  COUNTT 

HOSPITAL  ASS'N  v.  HOBBS  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  12, 
1010.) 

1.  Frauds,  Statxjtk  of  (§  159*)— Pbomise  to 
Answbb  fob  Debt— Obiginal  Undertak- 
ing. 

Evidence  in  an  action  for  services  rendered 
by  a  hospital  to  a  member  of  the  relief  depart- 
ment of  a  railroad  company  held  sufficient  to  go 
to  the  ^ury  to  charge  the  railroad  company  as 
an  original  promisor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  t  378;   Dec.  Dig.  S  159.*] 

2.  Frauds,  Statute  of  (S  23*)— Promise  to 
Answeb  fob  Debt— Originai.  Undertak- 
ing. 

The  statute  of  frauds  does  not  apply  to  an 
originai  undertaking,  though  the  benefit  accrues 
to  another  than  the  promisor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  Si  18,  19 ;   Dec.  Dig.  f  23.»] 

3.  Trial  (|  165*)— Nonsuit. 

The  evidence,  on  motion  for  nonsnit  must 
be  considered  in  the  view  most  favorable  to 
plaintiff ;  its  weight,  reasonable  deductions  there- 
from, and  credibility  of  witnesses  being  for  the 
Jury. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  373,  374;   Dec  Dig.  §  163.*] 

4.  BENEFiciAii  Associations  (S  18*)  —  Rail- 
road Relief  Department  —  Contracts  — 
Treatment  at  Hospitait— "Free  Medical 
Treatment"— "Hospital  Under  itb  Con- 
trol. 

"Free  medical  treatment"  guaranteed  by 
contract  to  memlMts  of  the  relief  department  of 
a  railroad  company,  means  without  cost  to  the 
disabled  member;  and  the  place  of  treatment 
"one  of  the  hospitals  under  its  control,"  as  be- 
tween the  member  and  the  company,  means  the 
boepital  to  which  the  member  is  taken  by  the 
medical  examiner  of  the  company. 

[Bd.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  §§  41-50 ;  Dec.  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3347-334&] 

5.  Frauds,  Statute  of  (J  IBS*)— Promise  to 
Answer  fob  Debt— Original  Undertak- 
ing—Evidence. 

That  the  account  of  a  hospital  for  services 
rendered  by  it  to  a  member  of  the  relief  depart- 
ment of  a  railroad  company  was  made  out  to 
the  member,  and  that  she  was  sued  jointly  with 
the  company,  is  not  as  matter  of  law,  conclu- 
sive evidence  that  there  was  not  an  original 
firomise  of  the  company  to  pay  the  hospital  for 
ts  care  of  the  member. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  376;   Dec  Dig.  S  158.*] 

6.  Account,  Action  on  (J  10*>— Evidence. 

Bevisal  1905,  §  1625,  providing  that  in  an 
action  on  an  account  "for  goods  sold  and  de- 
livered," the  account  may  be  proved  by  an 
itemized  statement  duly  verified,  does  not  apply 
to  an  action  for  services  at  a  hospital. 

[EJd.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  S  31;   Dec.  Dig.  {  10.*] 

Appeal  from  Superior  Court,  Sampson 
County;    'VSChedbee,  Judge. 

Action  by  the  Gainesville  &  Alachua  Coun- 
ty Hospital  Association  against  Georgia 
Hobbs  and  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  Judgment  as  of  nonsuit 
on  motion  of  defendant  company,  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 
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At  the  close  of  the  evidence  the  defendant 
railroad  company  moved  for  Judgment  as 
of  nonsuit  Motion  allowed.  Plaintiff  ex- 
cepted and  appealed.  Miss  Hobbs,  defendant, 
offered  as  a  witness  by  the  plaintiff,  testi- 
fied as  follows:  "I  live  In  Clinton.  I  was 
working  at  Hawthorne,  Fla.  Dr.  Bowman, 
medical  examiner  for  defendant  railroad,  re- 
lief department,  examined  me,  and  I  passed, 
and  this  certificate  and  book  showing  the 
rules  of  the  relief  department  was  handed 
to  me  In  the  regular  course  of  the  railroad 
mall.  ♦  ♦  •  I  was  agent  and  operator. 
My  dues  to  relief  department  were  $1.50  per 
month,  and  I  paid  them  up  to  the  time  I 
was  taken  sick  with  typhoid  fever  about  the 
last  of  May,  1907.  I  was  taken  to  plaintlfTs 
hospital  on  June  2,  1907.  I  got  Miss  Dixon 
to  wire  Superintendent  H.  O.  McArthnr,  and 
she  received  the  telegram  marked  'Exhibit 
B.'" 

Exhibit  E :  "Form  A  97.  [Office  stamp.] 
Atlantic  Coast  Line  Railroad  Company. 
Gainesville,  Fla.  To  Miss  F.  M.  Dickson, 
Hawthorne,  Fla.  Subject  your  wire  date 
1.  This  message  properly  stamped  and 
countersigned  by  agent  at  Hawthorne.  Will 
pass  yourself  and  Miss  Hobbs  Hawthorne  to 
Gainesville  and  regular  transportation  will 
be  handed  conductor  on  arrival  at  this  point. 
H.  O.  M.  F.  M.  Dickson.  Reference  No.: 
G.  B.  Hobbs."  On  back  of  this  telegram  is 
stamped  "A.  0.  L.  R.  R.  Co.,  June  2,  1907, 
Hawthorne,  Fla."  This  wire  was  in  reply 
to  wire  from  Miss  Dixon  to  Superintendent 
H.  O.  McArthur,  marked  "Exhibit  F." 

Exhibit  F:  "Form  A  97.  [Office  stamp.] 
Atlantic  Coast  Line  Railroad  Company.  Ha. 
1st.  To  H.  O.  M.,  Gv.  Subject— Letter  from 
Dr.  Hodges  and  he  thinks  Miss  Hobbs  best 
be  taken  to  hospital  to-morrow.  Please  ar- 
range to  have  her  taken  in  baggage  car  on 
cot.  Dr.  Hodges  wrote  for  me  to  accompany 
her  to  G.  V.  Have  reliable  boy  in  office  who 
could  manage  things  until  I  return.  Please 
advise.    Reference  No.  F.  M.  D." 

On  May  29th,  about  two  days  before  tele- 
gram Exhibit  F  was  sent.  Miss  Dixon  wired 
Superintendent  McArthur  as  follows  (Ex- 
hibit G) :  "Form  A  97.  [Office  stamp.]  At- 
lantic Coast  Line  Railroad  Company.  Haw- 
thorne, 29.  To  H.  O.  M.,  Gv.  Subject— Miss 
Hobbs  is  a  great  deal  worse  and  I  do  not 
know  what  to  do,  as  there  is  no  doctor  here 
now,  or  nearer  than  Gainesville.  She  Is  a 
member  of  relief  department.  Is  It  the  com- 
pany's place  to  send  a  doctor.  Please  advise 
quick.  F.  M.  Dlckson.  Wu.  F.  D.  Refer- 
ence No.  O.  K." 

On  May  30th  Superintendent  McArthur 
wired  (Exhibit  1):  "Form  A  97.  [Office 
stamp.]  Atlantic  Coast  Line  Railroad  Co. 
Gainesville,  Sa  To  Miss  Dixon,  Ha.  Sub- 
ject—Doctor on  89.    H.  O.  M." 

"Exhibit  B  was  our  pass  to  go  to  Gaines- 
ville. After  Miss  Dixon  wired  to  know  about 
a  doctor  and  received  the  reply  lliat  the  doc- 
tor was  on  89,  I  looked  for  a  doctor.    He 


did  not  come  on  89,  bnt  Dr.  Hodges  came  next 
day  on  78.  This  was  Sunday.  I  did  not 
know  what  doctor  was  to  come  to  see  me. 
Dr.  Hodges  came  and  examined  me.  He  said 
it  was  best  for  me  to  get  to  a  hospital.  He 
said  be  would  go  back  and  make  arrange- 
ments with  Mr.  McArthur  to  have  me  taken 
to  a  hospital.  He  was  a  local  surgeon  for 
the  A.  C.  L.  R.  R.  Co.  Dr.  Bowman,  the 
medical  examiner  who  examined  me  for  en- 
trance into  the  relief  department,  came  to 
see  me  Wednesday  after  Dr.  Hodges  came 
Sunday,  and  offered  his  services,  and  I  told 
him  Dr.  Hodges  was  treating  me,  and  making 
arrangements  to  carry  me  to  a  hospital,  and 
he  said  all  right,  and  did  not  treat  me.  Dr. 
Hodges  came  on  train  No.  78  on  Sunday,  and 
Dr.  Bowman  came  on  89  on  Wednesday  aft- 
erwards. I  was  carried  from  Hawthorne  on 
the  telegram  as  a  pass.  At  Rochelle,  about 
nine  miles  from  Hawthorne,  Mr.  T.  A.  Marsh- 
bum,  an  employ^  of  the  A.  0.  L.  R.  R.  Co., 
met  us  with  a  pass  to  Gainesville,  and  we 
went  on  there  on  the  pass.  I  was  on  a  cot 
and  Miss  Dixon  was  with  me,  and  we  were 
in  .the  baggage  car.  I  was  not  delirious, 
knew  what  was  going  on.  The  hospital  at 
Waycross  was  a  railroad  hospital.  I  did 
not  know  whether  the  hospital  at  Gaines- 
ville was  a  railroad  hospital  or  not  Dr. 
Hodges  met  us  at  the  depot  in  Gainesville 
with  ambulance,  and  took  me  right  up  to  the 
hospital.  My  room  and  bed  were  ready,  and 
I  was  carried  right  on  up,  and  stayed  there 
until  July  29,  1907,  when  I  was  released  as 
cured.  I  had  paid  up  my  dues  from  the  time 
I  became  a  member  of  the  relief  department 
in  April,  1007,  until  I  was  taken  sick  the  lat- 
ter part  of  May,  1907,  at  the  rate  of  |1.50 
per  month,  and  the  relief  department  paid 
me  after  I  was  taken  sick  %1  per  day  for 
365  days  as  sick  benefits.  I  do  not  know 
how  far  Waycross  Is  from  Hawthorne.  Dr. 
Bowman  had  nothing  to  do  with  taking  me  to 
the  hospital.  I  don't  know  whether  Dr.  Hod- 
ges is  president  of  the  hospital  at  Gaines- 
ville or  not  I  did  not  know  wh^t  doctor  was 
to  call  to  see  me.  Dr.  Hodges  came  once 
and  examined  me.  I  made  no  arrangements 
about  being  taken  to  a  hospital,  and  did  not 
know  where  they  were  going  to  carry  me. 
Dr.  Hodges  and  Miss  Dixon  and  T.  A.  Marsh- 
bum  took  me  off  the  train  and  carried  me  to 
the  hospital.  I  thought  I  was  being  taken 
to  a  railroad  hospital." 

The  plaintiffs  also  offered  their  account 
made  out  to  Miss  Georgia  Hobbs  for  $127.75, 
for  eight  weeks'  attention  $120,  $2  laundry, 
and  $5.75  medicines,  etc.  It  also  offered  cer- 
tificate of  membership  of  Miss  Hobbs  in  the 
relief  fund  of  the  relief  department  of  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  book  of  regulations  governing  said  re- 
lief department  Among  these  regulatlona 
are  the  following : 

"(12)  The  medical  examiners  shall  make 
the  required  physical  examination  of  ap- 
plicauta  for  membership  In  the  relief  fund. 
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prepare  applications,  report  the  condition  of 
eick  or  Injured  members,  decide  when  mem- 
bers are  disabled,  prepare  claim  for  benefits, 
certify  bills  for  surgical  treatment,  perform 
such  other  duties  as  may  be  required  of 
them  by  the  chief  surgeon,  and  conform  to 
such  rules  as  he  may  establish." 

"(47)  Payment  for  each  day,  except  for 
the  first  six  days,  of  disability  classed  as 
due  to  sickness,  for  a  period  not  longer  than 
fifty-two  (52)  weeks,  at  the  same  rates  as  for 
accident  benefits;  and  provision  by  the  de- 
partment for  free  medical  treatment. of  the 
member.  In  one  of  the  hospitals  under  its 
control.  In  cases  of  disability,  classed  as 
due  to  sickness  which,  In  the  opinion  of  the 
medical  examiners  of  the  department,  may 
require  such  treatment,  and  when  approved 
by  the  superintendent  or  chief  surgeon." 

Palson  &  Wright,  for  appellant.  Davis  & 
Davis  and  F.  R.  Cooper,  for  appellee  Atlantic 
Coast  Line  R.  Co. 

MANNING,  J.  The  sole  question  present- 
ed by  this  appeal  is  whether  the  evidence  con- 
sidered in  the  view  most  favorable  to  the 
plaintiff  Is  sufficient  to  be  snbmitted  to  the 
Jury  to  charge  the  defendant  railroad  com- 
pany as  an  original  promisor  upon  an  im- 
plied promise  to  pay  the  plaintlS  the  reason- 
able charges  for  the  board  and  attention  to 
Miss  Hobbs.  If  not  sufficient  for  this  pur- 
pose, then  the  judgment  of  nonsuit  should 
be  sustained ;  and,  Jf  sufficient,  it  should  be 
reversed.  It  is  too  well  settled  'to  require 
the  citation  of  sustaining  authorities  that 
the  statute  of  frauds  "does  not  apply  to  the 
original  promises  or  undertakings,  though  the 
benefit  accrues  to  another  than  the  promis- 
or." We  think  the  evidence  considered  in 
the  view  most  favorable  to  the  plaintiff,  as 
we  must  consider  it  under  the  uniform  rul- 
ings of  this  court,  sufficient  to  charge  the  de- 
fendant railroad  company.  The  weight  of 
the  evldencoii  the  credibility  of  the  witnesses, 
and  the  reasonable  deductions  therefrom 
must  be  left  to  the  decision  of  a  Jury.  The 
regulations  which  we  have  quoted  in  the 
statement  of  the  case  entitled  Miss  Hobbs — 
a  member  in  good  standing  of  the  relief  fund 
— ^to  free  medical  treatment  in  one  of  the 
hospitals  under  the  control  of  the  defendant 
The  evidence  offered  clearly  tends  to  prove 
that  the  resident  medical  director  and  the 
surgeon  of  the  company  sent  especially  to 
take  charge  of  her  case  were  endeavoring  by 
direction  of  defendant's  superintendent  to 
carry  out  this  express  stipulation  of  the  con- 
tract. The  removal  of  Miss  Hobbs  from 
Hawthorne,  Fla.,  to  Gainesville.  Fla.,  and  to 
plaintilTs  hospital,  was  done  by  the  orders 
of  the  superintendent  and  the  medical  di- 
rector. We  do  not  see  that  the  conclusion 
of  this  court  in  Harden  v.  Railroad,  152  N. 
O.  318,  67  S.  E.  971,  in  which  we  held  a  cer- 
tain stipnlatlon  in  the  contract  of  member- 
Bhlp  to  be  void  as  in  contravention  of  public 
policy,  conflicts  with  •'Ur  conclusion  in  the 
68  S.B.-6 


present  case  that  the  evidence  should  have 
been  submitted  to  and  passed  upon  by  a  Ju- 
ry. If  the  defendant's  relief  department,  un- 
der that  decision,  is  treated  as  an  "associa- 
tion supported  by  the  mutual  contributions 
of  employs  and  employer,  maintained  for 
the  sole  purpose  of  relieving  and  mitigating 
the  suffering  of  its  members,  a  charity  whose 
noble  purposes  are  untainted  by  selflsh  in- 
terest," we  cannot  see  how  this  conclusion 
absolves  the  defendant  from  the  perform- 
ance of  its  promise  that  its  sick  members 
shall  be  entitled  to  receive  the  benefit  guar- 
anteed by  the  contract  to  them.  One  of  these 
benefits  is  free  medical  treatment  In  one  of 
the  hospitals  under  defendant's  control. 
"Free  medical  treatment"  means,  of  course, 
without  cost  to  the  disabled  member.  The 
place  of  treatment— one  of  the  hospitals  un- 
der its  control — as  between  the  member  and 
the  defendant,  must  mean  the  hospital  to 
which  the  sick  member  is  taken  by  the  med- 
ical examiner  of  the  defendant,  as  the  mem- 
ber cannot  he  presumed  to  know  what  hos- 
pitals are  under  the  control  of  the  defendant. 
It  was  stressed  In  the  argument  before  us 
that  the  account  offered  by  the  plaintiff  in 
evidence  was  made  out  to  Miss  Hobbs,  and 
she  was  sued  jointly  with  the  defendant  rail- 
road company,  and  these  facts  conclusively 
proved  that  the  plaintiff  did  not  rely  upon 
the  implied  promise  of  the  defendant  com- 
pany, and  the  credit  was  not  extended  solely 
upon  that  promise.  These  are  evidential 
facts  to  be  considered  by  the  jury,  but  we  do 
not  think  conclusive,  in  view  of  the  other 
facts  in  evidence.  2  Page  on  Contracts,  U 
619,  632.  It  would  be  competent  for  the  Jury 
to  give  to  them  controlling  weight,  but  we  do 
not  think  that  the  law  attaches  to  them  such 
artificial  weight  as  to  make  them  conclusive. 

It  was  also  suggested  that  the  plaintiff 
could  not  sue  Into  the  contract  between  Miss 
Hobbs  and  the  defendant  railroad  company, 
evidenced  by  her  benefit  certificate  and  the 
rules .  of  the  department.  This  is  not  the 
question  presented,  but  the  proper  and  sole 
question  is:  Can  a  Jury  reasonably  infer 
from  the  entire  evidence  an  original  promise 
to  pay  the  plaintiff  for  its  care  of  Miss 
Hobbs?  Is  the  liability  of  the  defendant  pri- 
mary? If  so,  then  there  can  be  no  question 
that  the  service  performed — the  detriment  or 
loss  to  the  plaintiff — is  a  sufficient  considera- 
tion to  support  the  contract.  2  Page  on  Con- 
tracts, {  C18.  We,  however,  do  not  think 
It  was  competent  to  prove  the  account  by 
an  Itemized  statement  duly  verified  as  pre- 
scribed In  section  1623,  Hevlsal  1905,  as  the 
action  Is  not  instituted  "upon  an  account 
for  goods  sold  and  delivered."  There,  how- 
ever, was  evidence  offered  of  the  services 
rendered  and  the  length  of  time  from  which 
the  Jury  could  have  found  an  amount  fixed 
by  them .  as  the  reasonable  value  of  such 
services.  The  Judgment  of  nonsuit  is  set 
aside,  and  a  new  trial  ordered. 

New  trial. 
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<5UTHKB  T.  SOUTHERN  RT.  CO^  CARO- 
LINA DIVISION. 

<SupTeme  Court  of  South  Carolina.     Oct  18, 
1910.) 

RAILBOADS   (f    222*)  — INJUBY   TO   Adjoinins 

Pbopebtt  —  Action  —  SUFFiciBNCT  of  Evi- 
dence. 

In  an  action  against  a  railroad  company 
for  willful  negligence  in  construction  and  op- 
eration of  its  property,  flooding  plaintiff's  prem- 
ises, etc.,  evidence  as  to  the  willful  nature  of 
the  flooding  of  the  premises  held  su£Scient  to 
take  the  case  to  tlie  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  it  720-724;    Dec.  Dig.  §  222.*] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Charleston  County;  Chaa.  G.  Dantzler,  Judge. 

Action  by  Angela  Eva  Guthke  against  the 
Southern  Railway  Company,  Carolina  Divi- 
sion. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Joseph  W.  Barnwell,  for  appellant.  Von 
Eolnltz  &  Waring,  for  respondent. 

WOODS,  J.  This  appeal  is  from  a  Judg- 
ment recovered  by  the  plaintiff  against  the 
defendant  under  a  complaint  which  alleged 
tortious  acts  of  the  defendant,  resulting  in 
Injury  to  a  house  and  lot  of  the  plaintiff  con- 
tiguous to  the  defendant's  railroad  yard  In 
the  city  of  Charleston.  The  specific  allega- 
tions of  the  complaint  are  the  "gross,  will- 
ful, and  wanton  negligence  of  the  defendant 
In  the  construction  and  operation  of  its  prop- 
erty": (1)  In  running  its  locomotives  and 
cars  over  its  tracks  and  turntable,  so  that  the 
house  of  the  plaintiff  was  injured  and  made 
unsafe  by  the  vibration;  (2)  In  so  emptying 
and  washing  locomotives  and  tenders  that 
plalntiCTs  premises  were  flooded  with  water, 
and  thus  made  unsafe,  uncomfortable,  and 
undesirable;  (3)  In  running  engines  on  the 
tracks  and  turntable,  so  that  smoke  was  al- 
most constantly  blown  iuto  the  buildings ; 
and  (4)  in  breaking  down  plaintlfTs  fence  by 
running  engines  and  cars  against  it.  The 
sole  question  made  by  the  exceptions  ie 
whether  the  court  erred  In  refusing  a  motion 
for  nonsuit  as  to  the  alleged  cause  of  action 
for  willfulness  and  wantonness,  and  in  re- 
fusing to  charge  that  there  could  be  no  recov- 
ery of  punitive  damages. 

If  the  question  depended  on  the  evidence 
adduced  in  support  of  the  first,  third,  and 
fourth  specifications  of  tortious  action  on  the 
part  of  the  defendant,  the  argument  in  sup- 
port of  the  exceptions  would  be  very  strong. 
But  we  think  there  can  be  no  doubt  that 
there  was  evidence  of  defendant's  willful  In- 
vasion of  plaintlfTs  rights  In  flooding  her 
premises  with  water.  The  plaintiff  testified 
that  water  was  thrown  Into  her  yard  by  de- 
fendant's employes  In  cleaning  out  the  en- 
gines and  tenders  many  times  from  Novem- 
ber 5,  1905,  to  April  7,  1906— a  period  of 
five  months.    The  situation  of  the  property 


was  such  that  It  I»  hardly  possible  that  the 
defendant's  employes  eould  have  failed  to'  see 
that  in  throwing  water  Into  the  yard  they 
were  invading  the  premises  of  the  plaintiff  to 
her  injury.  But,  aside  from  that,  the  plaln- 
Uff  testified  that  she  by  letters  several  times 
complained  of  the  flooding  of  her  yard,  but 
got  no  relief  until  AprU,  1906,  when  the  de- 
fendant relieved  ber  by  digging  a  ditch  to 
carry  off  the  water.  This  evidence  certainly 
tends  to  show  that  defendant's  employes 
knew  that  they  were  violating  plaintiff's 
rights,  and  yet  for  several  months  continued 
the  trespass,  when  the  waste  water  could 
have  been  easily  disposed  of  with  little  or  no 
inconvenience  by  the  simple  expedient  of 
digging  a  ditch  to  carry  it  off.  It  follows 
that  there  was  no  error  in  refusing  the  mo- 
tion for  a  nonsuit,  and  In  refusing  to  instruct 
the  Jury  that  there  was  no  evidence  of  will- 
ful violation  of  plaintiff's  rights.  The  cases 
supporting  tblsf  conclusion,  under  such  evi- 
dence as  was  here  adduced,  are  so  numerous 
and  familiar  that  citation  of  them  is  unnec- 
essary. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  drcnit  court  be  affirmed. 


(86  S.  C.  271) 

TINDAL  V.  COLUMBIA  MILLS  CO. 

(Supreme  Court  of  South  Carolina.     July  11, 
1910.) 

1.  Masteb  and  Sebvant  (i  286*)— INJXTBT  to 
Sebvant—Nkoogence— Evidence. 

In  an  action  for  injuries  to  an  operator  of 
a  circular  saw  by  contact  therewith,  evidence 
held  to  raise  the  issue  for  the  jury  whether 
the  master  negligently  failed  to  properly  guard 
the  saw. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1028;   Dec.  Dig.  §  286.* J 

2.  Masteb  and  Sebvant  (§  288*)— Injctby  to 
Sebvant— Assumption  of  Risk. 

An  operator  of  a  circular  saw  was  injured 
by  contact  therewith.  There  was  evidence  that 
the  saw  was  unnecessarily  exposed,  and  that 
the  guards  were  inadequate.  Held,  by  equally 
divided  court,  to  raise  a  question  for  the  jury 
whether  the  servant  assumed  the  risk. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8S  1068-1088;  Dec.  Dig. 
§  288.*) 

Jones,  C.  J.,  and  Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  O.  Klugb,  Judge. 

Action  by  B.  F.  TIndal  against  the  Co- 
lumbia Mills  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed.     • 

See,  also,  67  S.  E.  908. 

Shand  &  Shand,  for  appellant  A.  F. 
Splgner,  for  respondent 

OART,  A.  A.  J.  This  is  an  action  on  the 
part  of  the  plaintiff  to  recover  of  the  defend- 
ant damages  for  injuries  alleged  to  have  been 
received  while  performing  the  duties  of  an 
employe  of  the  defendant  company  in  making 
and  repairing  boxes  and  sawing  planks  and 


'•For  other  cues  te*  same  topic  and  section  NUMBER  la  Dec.  Dlx.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexea 
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boards  by  means  of  a  circular  saw  in  defend- 
ant's mill  on  the  22d  day  of  January,  1907, 
the  plaintiff  contending  and  alleging  that 
Ba<A  Injury  was  the  result  of  defendant's 
Diligence  In  providing  an  unsafe  and  de- 
fective piece  of  machinery,  in  that:  (1)  The 
sa'W  was  unnecessarily  exposed  and  with- 
out adequate  guards.  (2)  The  saw  should 
have  been  provided  with  a  carriage  to  con- 
vey planks  and  boards  and  hold  them  in 
place  while  being  sawed. 

The  answer  of  the  defendant  denied  any 
negligence,  and  In  the  sixth  paragraph  there- 
of set  up  as  a  defense  that  the  injury  done 
to  plaintiff  was  caused  by  one  of  the  ordinary 
risks  of  his  employment  at  the  machine  from 
which  he  received  his  injury  at  which  he  had 
been  working  for  some  time  previous,  and 
the  conditions  of  which  were  well  known  to 
bim.  and  that  he  assumed  the  risk  and  all 
other  ordinary  risks  by  taking  and  keeping 
employment  at  this  machine.  Upon  the  is- 
sne  so  framed  the  cause  was  tried  by  Judge 
Hydrl2k  and  a  jury  on  the  11th  day  of  May, 
1909,  resulting  In  a  verdict  for  plaintiff  for 
$225.  At  the  conclusion  of  the  plaintiff's  tes- 
timony, the  defendant's  attorneys  moved  for 
a  nonsuit  on  the  ground  that  no  negligence 
had  been  shown,  and  that  the  testimony 
showed  that  the  plaintiff  was  the  servant  of 
the  defendant,  and  assumed  the  ordinary  risk 
of  his  employment;  that  he  worked  for  tiiree 
weeks  with  the  saw  which  cut  his  thumb, 
and  the  danger  of  permitting  his  hand  to 
come  In  contact  with  the  saw  was  obvious 
to  any  person  of  ordinary  intelligence;  that 
he  had  been  specially  warned;  that  the  in- 
jury received  by  plaintiff  was  one  wholly  due 
to  his  own  carelessness  and  want  of  care; 
Uiat  the  negligence  of  Qie  plaintiff,  co- 
operating with  the  negligence,  if  any,  of  the 
defendant,  as  shown  by  the  testimony,  con- 
tributed to  the  injury  as  the  proximate  cause 
thereof.  This  motion  was  refused.  The  de- 
fendant has  appealed  to  this  court  from  the 
verdict  so  rendered.  The  exceptions  direct- 
ly raising  the  issues  of  law  are  as  follows: 

"(1)  That  his  honor  erred  in  refusing  the 
nonsuit  asked  for  by  defendant  at  the  close 
of  plaintiff's  testimony  because:  (a)  No  neg- 
llgrence  by  defendant  had  been  shown,  (b) 
The  injury  was  one  of  the  risks  assumed  by 
plaintiff  as  the  servant  of  the  defendant, 
which  risk  was  obvious  to  the  senses,  and  as 
to  which  he  had  been  especially  warned  and 
had  full  knowledge,  (c)  The  negligence  of 
the  pli&ntlff  contributed  to  his  Injury  as  a 
proximate  cause  thereof. 

"(2)  That  under  the  defendant's  plea  of 
assamptlon  of  risk,  and  the  testimony  in  the 
case,  his  honor  erred  In  charging  the  jury 
that,  "while  a  servant  in  the  scope  of  the 
business  for  which  he  Is  employed  must  use 
his  eyes  and  see  what  an  ordinary  man 
would  see,  yet,  if  the  machinery  is  defective, 
the  master  cannot  escape  liability  if  such 
servant  is  injured  thereby,'  by  which  charge 
the  master  was  declared  liable^  even  though 


the  servant  had  full  knowledge  of  the  defect 
in  the  machinery,  was  not  specially  directed 
to  use  it,  made  no  complaint  nor  objection  to 
its  use,  and  bad  no  promise  of  correction 
from  the  master." 

Upon  the  bearing  of  the  appeal,  the  court 
limited  the  arguments  of  counsel  to  two  ques- 
tions: 

First  Was  tiiere  error  on  the  part  of  the 
circuit  judge  in  refusing  defendant's  mo- 
tion for  a  nonsuit? 

Second.  Was  the  injury  one  of  the  risks 
assumed  by  the  plaintiff  as  the  servant  of 
the  defendant,  which  risk  was  obvious  to  the 
senses,  and  as  to  which  plaintiff  bad  been 
especially  warned  and  had  full  knowledge. 

Should  the  defendant's  motion  for  a  non- 
suit have  been  granted?  In  considering  this 
question,  let  us  recur  to  the  Issue  of  negli- 
gence tendered  by  plaintiff  to  defendant. 
The  allegation  of  the  complaint  Is:  "They 
provided  an  unsafe  and  defective  piece  of 
machinery,  in  that:  (1)  The  saw  was  un- 
necessarily exposed  and  without  adequate 
guards.  (2)  The  saw  should  have  been  pro- 
vided wltb  a  carriage  to  convey  planks  and 
boards  and  hold  them  In  place  while  being 
sawed." 

The  general  rule  In  this  state  is  that, 
where  there  is  any  competent  testimony  upon 
the  material  allegations  of  the  plaintiff's 
complaint,  a  nonsuit  should  not  be  entered. 
Having  shown  the  issue  submitted  to  the 
jury,  viz.,  that  the  ripsaw  was  unnecessarily 
exposed  and  without  adequate  guards,  and 
that  the  saw  should  have  been  provided  with 
a  carriage  to  convey  planks  and  boards  and 
hold  them  in  place  while  being  sawed,  it 
only  remains  to  ascertain  from  the  record 
whether  there  was  any  competent  testimony 
on  the  above  issue  to  submit  to  a  jury.  Of 
course,  if  there  is  no  competent  testimony 
on  a  material  fact,  there  is  nothing  to  sub- 
mit to  a  jury,  and.  In  that  event,  a  nonsuit 
should  be  ordered. 

In  the  printed  brief  the  plaintiff  testified: 
"Q.  It  was  your  duty  to  do  what?  A.  I  had 
to  rip  the  board  the  right  height  and  fill  that 
place.  I  was  ripping  the  board  through  the 
saw.  I  run  tbe  board  through  the  saw,  and, 
when  I  got  it  through,  I  went  to  remove 
the  piece  on  the  left-hand  side.  *  •  • 
Q.  Wbat  caused  your  thumb  to  come  in  con- 
tact with  that  saw?  A.  It  was  the  piece 
that  had  been  sawed  off  that  threw  It  In. 
Q.  Wbat  caused  that?  A.  It  had  nothing 
to  hold  it.  I  had  to  press  this  lumber 
through.  Q.  Had  to  push  it  through?  A.  Had 
to  shove  it  through.  Q.  Tbe  saw  caught  the 
piece  sawed  off  and  threw  your  hand  in? 
A-  That's  right  Q.  If  there  had  been  a  car- 
riage, rather,  feeders  of  some  kind,  that 
would  have  held  the  board  In  place  and  push- 
ed it  through  without  the  assistance  of 
your  hand,  would  there  have  been  any  dan- 
ger'in  operating  such  a  saw?  A.  No.  Q.  If 
that  saw  had  been  devised  like  that,  state 
whether  or  not  you  would  liave  lost  youi 
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finger?  A.  No.  I  would  not  Q.  Did  that 
saw  have  any  guard  or  protection  over  It? 
A.  No,  sir." 

Geo.  M.  Dlckert,  a  witness  for  plaintiff, 
testified:  "Q.  Are  you  familiar  with  the  cir- 
cular or  rip  saw  that  you  have  heard  testi- 
fied to  to-day?  A..  I  think  I  am.  Q.  For 
how  many  years  have  you  had  occasion  to 
come  in  contact  with  them?  A.  About  15  or 
18  years.  Q.  State  whether  in  your  opinion 
the  ripsaw  such  as  you  heard  described  this 
man  was  hurt  on,  plain  iron  top  table,  having 
only  a  guage  bar  on  which  you  are  expected 
to  grasp  the  board  by  both  hands  and  push 
it  through,  having  appliance  for  ripping 
boards.  A,  No,  sir.  Q.  Why?  A.  Not  any- 
thing there  to  bold  the  board  down.  Q. 
State  whether  such  saw  would  be  dangerous 
and  unsafe.  A.  Tea,  sir;  dangerous  all 
right" 

J.  W.  Dunn  testified:  "Q.  What  Is  your 
business?  A.  Section  foreman  for  the  South- 
ern Railway.  Q.  Have  you  had  any  expe- 
rience with  rip  and  circular  saws  such  as 
have  been  described  here  to-day?  A.  Six 
years.  Q.  State  whether  In  your  opinion  a 
saw,  such  as  you  heard  this  man  was  hurt 
on,  with  a  smooth  Iron  table  and  gauge  bar, 
on  which  you  put  the  board  and  hold  it, 
push  it  through.  Is  a  safe  and  suitable  ap- 
pliance for  ripping  boards.  A.  Ck)uld  not  be. 
Q.  Why?  A.  A  simple  reason.  You  are 
pushing  that  board,  having  no  carriage,  feed- 
ers, or  device  Of  any  kind  to  hold  that  board 
in  place,  would  be  safe  and  reasonable  and 
suitable  appliance  for  ripping  planks  and 
boards?  Would  not?  Q.  Why  not?  A. 
From  the  simple  fact  got  nothing  to  hold 
your  material  down  while  passing  through 
the  saw." 

James  Huttle,  another  witness,  testified: 
"Q.  What  is  your  experience  with  them?  A. 
Have  had  about  seven  years'  experience  with 
them.  Q.  State  whether  or  not  in  your  opin- 
ion a  saw  such  as  you  heard  described,  on 
which  this  man  got  his  hand  cut,  smooth 
iron  top  and  guage  bar,  on  whici;  he  is  ex- 
pected to  place  the  lumber  with  his  hand, 
hold  and  push  it  through,  would  be  reason- 
ably safe  and  suitable  and  liable  to  close  on 
the  saw,  or  strike  a  knot  and  the  saw,  re- 
volving about  liable  to  catch  that  board,  and 
either  Jerk  your  hand  on  the  saw  or  hit  you 
in  the  face." 

To  the  same  effect  was  the  testimony  of 
W.  M.  Gerald. 

In  view  of  this  testimony,  how  can  It  be 
successfully  contended  that  there  was  no 
competent  testimony  on  the  point  of  negli- 
gence on  the  part  of  the  master  In  falling  to 
furnish  the  servant  with  a  saw  that  was 
unnecessarily  exposed  and  without  adequate 
guards,  and  that  a  saw  should  have  been  pro- 
vided with  a  carriage  to  convey  planks  and 
boards  and  bold  them  in  place  while  being 
sawed.  We  are  of  the  opinion  that  it  would 
have  been  error  on  the  part  of  the  circuit 
judee  to  have  withheld  from  the  jury  this  is- 


sue of  fact  This  exception  must  therefore 
be  overruled.  RInake  v.  Manufacturing  Co, 
55  S.  C.  180,  32  S.  E.  983. 

The  second  point  is:  Should  the  nonsuit 
have  been  granted  on  the  ground  that  plain- 
tiff assumed  the  risks  of  the  machine  on 
which  he  had  worked  for  three  weeks,  with 
the  dangers  of  it  obvious,  and  that  he  had 
been  specially  warned  to  be  careful,  that  the 
accident  was  the  result  of  his  own  careless- 
ness, that  he  contributed  to  his  own  injury, 
and  that  the  alleged  acts  of  negligence  had 
not  been  shown  to  exist?  This  exception  di- 
rectly raises  the  issue  as  to  what  duty  is  in- 
cumbent upon  the  master.  In  Biggers  v.  Ca- 
tawba Power  Co.,  72  S.  O.  264,  51  S.  E.  882, 
the  Supreme  Court  of  this  state  defined  such 
duty  to  be  (1)  to  furnish  safe  and  suitable 
appliances,  and  to  see  that  they  are  kept  in 
proper  order;  (2)  to  provide  a  safe  place  to 
work.  When  there  is  a  failure  to  perform 
any  of  those  duties,  and  a  servant  is  injured, 
as  a  direct  and  proximate  result  of  such  fail- 
ure, it  constitutes  prima  facie  evidence  of 
negligence  on  the  part  of  the  master. 

The  allegation  of  the  complaint  is  that  the 
defendant  provided  an  unsafe  and  defective 
piece  of  machinery.  In  that  the  saw  was  un- 
necessarily exposed  and  without  adequate 
guards ;  that  the  saw  should  have  been  pro- 
vided with  a  carriage  to  convey  planks  and 
boards  and  hold  them  in  place  while  being 
sawed.  To  this  machinery  as  thus  construct- 
ed, the  plaintiff  offered  testimony  as  to 
whether  it  would  be  reasonably  safe  to  oper- 
ate it  To  have  granted  the  motion  on  this 
ground,  the  trial  Judge  must  of  necessity 
have  decided  the  question  of  fact  that  the 
saw  was  not  unnecessarily  exposed,  that  the 
guards  were  adequate,  and  that  it  was  not 
necessary  for  it  to  have  been  supplied  with 
a  carriage,  etc.  And  this  finding  must  also 
have  been  made  in  direct  conflict  with  the 
testimony  of  a  number  of  plaintiff's  witness- 
es familiar  with  such  machinery.  It  appears 
that  the  trial  Judge  adopted  the  correct  prac- 
tice in  refusing  defendant's  motion  and  In 
submitting  the  Issue  to  the  Jury. 

It  is  therefore  ordered  that  the  Judgment 
be  affirmed. 

WOODS,  3.  (dissenting).  The  complaint  al- 
leges: '*T?hat  at  the  times  hereinafter  men- 
tioned the  defendant  was  carrying  on  the 
business  of  manufacturing  cotton  cloth  in 
its  cotton  mill  in  Richland  county,  in  the 
state  of  South  Carolina,  and  commohly  call- 
ed the  'Duck  MIU,'  and  the  said  B.  F.  Tln- 
dal,  plaintiff  herein,  was  in  the  employ  of 
the  said  defendant  in  its  cotton  mill,  and 
was  at  work,  engaged  In  making  and  repair- 
ing boxes  and  sawing  planks  and  boards  by 
means  of  a  circular  saw,  when  he  was 
wounded,  injured,  and  made  sick  by  the  neg- 
ligence, carelessness,  and  wantonness  of  the 
defendant  as  follows:  On  pr  about  the  22d 
day  of  January,  1907,  plaintiff  was  engaged 
in  making  and  repairing  boxes  and  sawins 
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planks  and  boards  by  means  of  a  drcnlar 
saw,  and,  while  thus  engaged,  the  said  dr- 
cnlar saw,  which  plaintiff  was  operating, 
caught  the  thumb  of  plaintiff's  left  hand,  and 
cut  It  off,  and  he  was  seriously  injured  there- 
by, his  nervous  system  severely  shocked,  and 
he  was  made  sick  and  suffered  great  bodily 
pain  and  mental  anguish,  was  permanently 
injured  for  life,  and  suffered  the  loss  of  his 
left  thumb.  That  the  defendant  company, 
not  regarding  their  duty  to  the  plaintiff, 
conducted  themselves  so  carelessly,  negligent- 
ly, wantonly,  and  unskillfully  In  this  behalf: 
1.  They  provided  an  unsafe  and  defective 
piece  of  machinery,  In  that :  (1)  The  saw  was 
unnecessarily  exposed  and  without  adequate 
snards.  (2)  The  saw  should  have  been  pro- 
vided with  a  carriage  to  convey  planks  and 
boards  and  hold  them  In  place  while  being 
sawed."  In  the  sixth  paragraph  of  the  an- 
swer the  defendant  sets  up  assumption  of 
risk  as  follows .-  "Further  answering,  defend- 
ant alleges  that  the  Injury  done  to  plaintiff 
was  caused  by  one  of  the  ordinary  risks  of 
hla  employment  at  the  machine  from  which 
he  received  his  injury,  at  which  he  had  been 
working  for  some  time  previous,  and  the  con- 
ditions of  which  were  well  known  to  him, 
and  that  he  assumed  this  risk  and  all  other 
ordinary  risks  by  taking  and  keeping  em- 
ployment at  this  machine." 

There  was  evidence  that  the  circular  saw 
which  cut  off  plaintiff's  thumb  was  without 
a  feeder  or  carriage,  and  that  some  circular 
saws  were  made  safe  by  having  feeders  and 
carriages  attached.  But  the  evidence  on  the 
part  of  the  plaintiff  was  that  the  danger  of 
operating  this  saw  was  perfectly  obvious, 
that  be  had  been  specially  warned  of  the 
danger  by  the  foreman  of  the  shop,  and  that 
he  had  been  operating  It  for  three  weeks  be- 
fore the  accident  happened.  Under  these 
facts,  it  seems  to  me  Impossible  to  escape 
Ote  conclusions  that  the  plaintiff  assumed  the 
risk  of  the  operation  of  the  saw.  In  James 
T.  Fountain  Inn  Mfg.  Co.,  80  S.  O.  238,  61 
S.  E.  393,  the  court  said:  "Assumption  of 
risk  rests  in  the  law  of  contracts,  and  in- 
volves an  Implied  agreement  by  an  employe 
to  assume  the  risks  ordinarily  Incident  to 
his  employment,  or  a  waiver  after  a  full 
knowledge  of  nn  extraordinary  risk  of  his 
right  to  hold  the  employer  for  a  breach  of 
duty  in  this  regard.  Bodle  ▼.  Charleston, 
etc.,  Ry.  Co.,  61  S.  C.  4G8,  39  S.  E.  715.  Un- 
der the  law  governing  this  subject,  an  em- 
ploy£  may  exercise  the  utmost  care  in  the 
situation,  and  yet  be  held  to  have  assumed 
the  risks  Incident  to  his  employment.  On 
this  point  rests  the  strength  of  the  appeal. 
The  testimony  will  not  admit  of  any  other 
reasonable  inference  than  that  plaintiff,  with 
full  knowledge  of  the  danger,  assumed  the 
risks  involved  in  voluntarily  operating  the 
machine."  This  well-established  rule  of  the 
common  law  as  to  assumption  of  risk  has 


been  elaborated  and  applied  by  the  Supreme 
Court  of  the  United  States  in  Butler  v.  Fra- 
zee,  211  U.  S.  459,  29  Sup.  Ct.  136,  53  L.  Ed. 
281.  This  was  the  doctrine  on  which  the 
court  decided  Martin  v.  Royster  Guano  Com- 
pany, 72  S.  C.  237,  51  S.  B.  680,  and  Wofford 
V.  ahiton  Cotton  Mills,  72  S.  C.  346.  51  S. 
E.  918.  Unless  these  cases  are  to  be  over- 
ruled, it  seems  to  me  that  the  plaintiff  as- 
sumed the  risk,  and  that  the  nonsuit  should 
have  been  granted  on  that  ground. 

JONES,  C.  J.,  concurs  in  dissenting  opin- 
ion of  WOODS,  J.  GARY,  A,  J.,  concurs 
with  .GARY,  A.  A.  J. 


(8T  S.  C.  137) 

SOVEREIGN    CAMP    OF    WOODMEN    OF 
THE  WORL.D  v.  MEANS  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  14, 
1910.) 

1.  Judgment  (§  665*)— Res  Judicata. 

A  mutual  benefit  society  paid  the  proceeds 
of  a  certificate  to  one  claiming  to  be  beneficiary, 
and  in  a  subsequent  action  by  another  claimant 
denied  that  plaintiff  was  the  beneficiary.  Judg- 
ment went  for  plaintiff,  and  defendant  urged'  as 
grounds  for  new  trial  that  the  verdict  was 
against  the  evidence,  and  that  the  evidence  plain- 
ly showed  that  in  equity  the  person  to  whom 
the  proceeds  were  paid  was  the  real  beneficiary. 
Judgment  was  not  entered,  and  the  society  sued 
plaintiff  in  the  former  action  to  enjoin  entry  and 
enforcement  of  the  judgment ;  the  issues  being 
identical  with  those  of  the  -former  action,  in  so 
far  as  the  society  and  plaintiff  in  the  former 
action,  were  concerned,  but  the  eouitable  own- 
ership of  the  certificate  by  him  to  whom  payment 
was  made  was  pleaded,  and  such  third  person 
was  made  a  defendant  for  the  purpose  of  ask- 
ing relief  af?ainst  him,  if  no  relief  should  be 
awarded  against  the  other  defendant.  Held, 
that  the  judgment  in  the  former  case  was  res 
judicata. 

fEM.   Note. — For  other  cases,   see   Judgment, 
Cent.  Dig.  §  1178;   Dec.  Dig.  i  665. •] 

2.  Judgment  (j  (360*)— Res  Judicata. 

The  bar  could  not  be  avoided  by  pleading 
surprise  in  the  former  action  through  admission 
of  evidence  as  to  facts  alleged  not  to  have  been 
put  In  Issue  by  the  pleadings  therein;  any  relief 
upon  such  ground  being  obtainable  only  by  ap- 
plication to  the  court  in  the  original  action,  un- 
der Code  CSv.  Proa  1902,  {  195,  providing  that 
the  court  may  in  its  discretion,  upon  terms,  with- 
in one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment  taken  against  him  through  his 
mistake. 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Cent.  Dig.  i  1171 ;   Dec.  Dig.  S  660.*] 

3.  New  Tbial  (§  163*)— Rdlino— Opekatiok. 

The  overruling  of  the  motion  for  new  trial 
on  the  stated  grounds  operated  to  sustain  the 
verdict  upon  both  the  legal  issues  and  the  con- 
tention of  the  equitable  ownership  of  the  certifi- 
cate by  him  to  whom  payment  was  made. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  163.*] 

4.  Judgment  (S  713*)— Res  Judicata. 

Though  the  equitable  ownership  of  the  cer- 
tificate sought  to  be  raised  in  .the  later  action 
was  not  pleaded  or  passed  upon  in  the  former 
action,  the  judginent  in  the  former  suit  would 
still  be  conclusive  of  such  issue ;  Code  Civ.  Proc. 
1902,  1 170,  providing  that  defendant  must  plead 
all  his  defenses,  legal  or  equitable,  and  cannot 


(For  other  cue*  see  same  topic  and  gecUon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  R«p'r  IndexM 
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brine  a  separate  action  upon  any  matter  that 
could  be  BO  pleaded. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1241 ;    Dec.  Dig.  §  713.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Earnest  Moore,  Special 
Judge. 

Action  by  the  Sovereign  Camp  of  the  Wood- 
men of  the  World  against  Mollle  Flncher 
Means  and  another.  Judgment  for  defend- 
ants and  plaintiff  appeals.    Affirmed. 

The  following  Is  the  decree  of  the  circuit 
Judge: 

"This  cause  came  on  to  be  heard  at  the 
last  term  of  the  said  court  upon  the  report  of 
the  referee,  the  exceptions  thereto  by  the 
plaintiff,  and  the  additional  grounds  for  sus- 
taining the  same,  served  on  behalf  of  the 
defendant  Mollle  Pincher  Means.  In  order 
to  a  proper  understanding  of  the  questions 
now  presented  for  determination,  It  is  nec- 
essary to  make  a  brief  statement  of  the  facts 
and  the  contention  of  the  parties. 

"In  the  year  1904,  but  under  date  of  June 
23,  1902,  the  plaintiff,  a  fraternal  beneficiary 
association.  Issued  a  beneficiary  certificate  to 
one  George  Vi.  Flncher,  a  member  of  said  as- 
sociation, providing,  amongst  other  things, 
for  the  payment  by  the  plaintiff  to  MoUie  A. 
Flncher,  a  sister  of  the  said  Geo.  B.  Flncher, 
of  the  sum  of  $1,000  in  case  of  the  death  of 
the  said  G.  E.  Flncher  while  In  good  stand- 
ing as  a  member  of  said  association  and  aft- 
er the  second  year  of  his  membership.  This 
certificate  was  issued  in  lieu  of  a  former  cer- 
tificate of  same  date.  In  which  obher  persons 
had  been  named  as  the  beneficiaries,  and  the 
Mollle  A.  Flncher  named  therein  Is  now  the 
defendant,  Mollle  Flncher  Means.  Thereaft- 
er, In  the  year  1905,  the  said  G.  E.  Flncher, 
being  a  consumptive  and  tben  In  New  Mex- 
ico and  In  need  of  money,  made  a  proposition 
In  writing  to  his  brother,  C.  A.  Flncher,  the 
defendant  above  named,  offering  to  make  the 
latter  his  beneficiary  In  said  certificate  and 
also  in  a  similar  certificate  in  the  Fraternal 
Union  of  America,  if  the  said  C.  A.  Flncher. 
would  pay  him  the  sum  of  $200  on  each  of 
the  said  certificates;  and  this  offer  was  ac- 
cepted by  said  defendant  C.  A.  Flncher,  It  be- 
ing agreed  between  the  parties  that  the  total 
amount  of  $400  should  be  paid  by  install- 
ments from  time  to  time  to  be  forwarded  to 
said  G.  E  Flncher.  Thereupon,  on  January 
3,  lOOa  the  said  Geo.  E.  Flncher  addressed  a 
letter  to  A.  J.  Elvans,  tbe  clerk  of  the  local 
camp  of  the  plaintiff  at  Rock  Hill,  S.  C,  in 
which  he  stated  that  'I  wish  to  have  my  W. 
O.  W.  policy  changed  from  the  present  bene- 
ficiary to  Cbas.  A.  Fincher.*  The  referee  finds 
that,  of  the  total  amount  of  $400  which  was 
to  be  paid,  a  sum  not  exceeding  $95  was  paid 
by  C.  A.  Flncher  to  G.  E  Flncher  in  bis  life- 
time. He  also  finds  that  the  beneficiary  cer- 
tificate in  the  Fraternal  Union  of  America 
was  transferred  to  C.  A.  Fincher,  and  that. 


after  the  death  of  the  said  G.  E.  Flnclier,  the 
said  C.  A.  Fincher  collected  the  same  and  re- 
tained the  sum  of  $1,000  thereon. 

"By  the  constitution  and  by-laws  of  the 
plaintiff  it  is  provided  that  the  beneficiary 
named  in  any  certificate  may  be  changed  by 
the  member  insured  by  the  payment  of  a  fee 
of  25  cents  to  the  Sovereign  Camp,  which 
sum,  together  with  the  certificate,  shall  be 
forwarded  by  such  member  to  the  Sovereign 
Clerk,  with  his  request  on  the  back  of  the 
certificate,  giving  the  name  or  names  of  such 
new  beneficiary  or  beneficiari^,  and  upon  re- 
ceipt thereof  the  Sovereign  Clerk  shall  issue 
and  return  a  new  certificate,  subject  to  the 
same  conditions  and  rate  as  the  one  surren- 
dered, with  the  name  of  the  beneficiary  wrlt> 
ten  therein.  It  does  not  appear  that  this  was 
ever  done,  so  far  as  the  issuance  of  any  new 
certificate  is  concerned.  The  said  Q.  E.  Fln- 
cher died  on  the  night  of  the  27th  of  Janu- 
ary, 1906,  and  thereafter,  upon  the  produc- 
tion of  the  said  beneficiary  certificate,  with 
a  request  on  the  back  thereof  for  a  change  of 
the  said  beneficiary  thereunder,  signed  in  the 
name  of  G.  E  Flncher,  and  requesting  the 
issue  of  a  new  certificate  payable  to  the  de- 
fendant Chas.  A.  Fincher,  such  request  be- 
ing dated  January  27,  1906,  the  said  plaintiff, 
instead  of  issuing  the  new  certificate,  upon 
the  proofs  of  the  death  of  the  said  Geo.  El 
Flncher,  paid  to  the  said  Chas.  A.  Flncher 
the  sum  of  $1,000  in  full  settlement  The 
question  as  to  whether  or  not  the  signature 
of  the  name  of  G.  E.  Flncher  to  said  request 
for  change  of  beneficiary  was  the  genuine 
signature  of  the  said  Geo.  E.  Flncher  Is  one 
of  the  issues  of  fact  In  this  case. 

'^Some  time  about  the  14th  day  of  Febru- 
ary, 1906,  the  defendant  Mollle  Fincher 
Means,  being  then  a  minor,  addressed  a  let- 
ter to  the  said  A.  J.  Evans,  clerk  of  the  local 
camp  of  the  plaintiff,  saying,  'Please  let  that 
I)olicy  go  Just  like  it  stands  in  favor  of  Char- 
ley,' and  signed  her  name  'Mollle  Flncher' 
thereto.  On  the  same  day  it  appears  that  the 
said  Mollle  Fincher  received  from  Chas.  A. 
Fincher  $200,  and  the  referee  finds  that  this 
was  part  of  the  money  which  the  plaintiff 
paid  to  Chas.  A.  Pincher  in  settlement  of  the 
said  beneficiary  certificate.  Thereafter  the 
said  Mollle  Flncher,  having  intermarried  with 
one  Means,  but  being  still  a  minor,  suing  by 
guardian  ad  litem,  brought  her  action  In  this 
court  against  the  Sovereign  Camp,  Woodmen 
of  the*  World,  the  plaintiff  In  this  action, 
seeking  to  recover  as  the  beneficiary  under 
the  benefit  certificate  aforesaid.  By  answer 
In  said  action  of  Mollle  Flncher  Means,  by 
guardian  ad  litem,  v.  Woodmen  of  the 
World,  the  defendant  therein  (which  is  plain- 
tiff in  this  action)  denied  that  the  said  Mol- 
lle Fincher  Means  was  the  beneficiary  under 
the  said  certificate,  alleged  that  the  said 
Chas.  A.  Flncher  was  the  real  beneficiary, 
and  sets  up  all  the  facts  already  recited  as  a 
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-defense  to  the  said  action.  This  cause  came 
on  for  trial  before  Judge  Geo.  E.  Prince  and 
a  Jnry  at  the  November  term,  1906,  of  the 
said  court  for  said  county,  and  resulted  In  a 
verdict  In  favor  of  the  said  plalntlfif,  MoUle 
Flncher  Means,  against  the  defendant,  Sover- 
eign Camp,  Woodmen  of  the  World,  for  the 
sum  of  $1,014.58.  A  motion  for  a  new  trial 
-was  made  in  said  cause,  which  was  refused 
by  the  presiding  judge,  and  an  appeal  was 
taken  by  the  said  defendant  in  that  action, 
plaintiff  here,  to  the  Supreme  Court  of  this 
state,  which  appeal  was  subsequently  aban- 
-doned.  No  judgment  was  actually  entered 
upon  the  said  verdict,  but  at  the  spring  term 
cf  1909  of  the  said  court  for  the  county  of 
York,  the  said  cause  of  MoUIe  Flncher  Means 
V.  Sovereign  Camp,  Woodmen  of  the  World, 
appears  to  have  been  marked  'Ended'  upon 
the  calendar  of  the  said  court. 

"The  present  action  appears  to  have. been 
commenced  In  May,  1908,  and  seeks  to  en- 
Join  the  entry  and  enforcement  of  the  judg- 
ment recovered  in  the  case  of  MoUle  Blncher 
Means  against  the  Sovereign  Camp  of  the 
Woodmen  of  the  World,  above  mentioned. 
The  allegations  of  the  plaintiff,  Sovereign 
CSamp  of  the  Woodmen  of  the  World,  in  the 
complaint  in  the  present  action  against  Mol- 
lle  Flncher  Means  and  Chas.  A.  Flncher  are 
substantially  the  same  as  the  allegatl6ns  of 
the  answer  in  the  case  of  Mollie  Flncher 
Means  y.  Sovereign  Camp  of  the  Woodmen  of 
the  World.  The  Issues  in  this  action  are 
Identical  with  the  issues  in  the  said  former 
action,  in  so  far  as  the  said  'Sovereign  Camp 
of  the  Woodmen  of  the  Worl4  and  the  said 
Molle  Flncher  Means  are  concerned.  It  is 
true  that  there  is  here  an  additional  party — 
Chas.  A.  Flncher;  but  he  is  made  a  defend- 
ant only  for  the  purpose  of  asking  relief 
against  him  in  case  no  relief  be  awarded 
against  the  defendant  Mollie  Flncher  Means. 

"As  the  subject  of  the  action  here  Is  the 
«ame  as  that  in  the  former  action,  as  the  par- 
ties to  the  two  actions  are  the  same,  and  as 
the  issues  made  are  Identical,  it  is  difficult  to 
see  how  the  plea  res  judicata  Interposed  by 
the  defendant  Mollie  Flncher  Means,  is  to 
be  avoided.  The  plaintiff  seems  to  seek  to 
avoid  the  effect  of  this  plea  by  alleging  in 
his  complaint  here  that  it  was  taken  by  sur- 
prise in  the  former  action  by  the  admission 
In  evidence  of  certain  testimony  as  to  facts 
alleged  not  to  have  been  put  in  issue  by  the 
pleadings  in  said  former  action.  It  would 
seem,  however,  to  be  clear  that  any  relief 
upon  this  ground  could  only  be  obtained  by 
application  to  the  court  In  the  original  ac- 
tion, under  section  195  of  the  Code  of  Civil 
Procedure  of  1902,  upon  a  proper  showing 
nM.de.  Furthermore,  it  appears  from  the  rec- 
ord in  the  former  action  and  from  the  grounds 
of  the  appeal  to  the  Supreme  Court  therein, 
afterwards  abandoned,  that  the  very  ques- 
tion of  the  defendant  there,  who  is  the  plain- 
tiff here,  being  taken  by  surprise,  ^as  made 
'before  the  presiding  judge  at  the  trial  and 


upon  motion  for  a  new  trial,  which  was  re- 
fused. As  is  shown  by  the  brief,  printed  in 
the  appeal,  afterwards  abandoned.  In  said 
former  cause,  the  defendant  there,  who  is 
the  plaintiff  here,  made  a  motion  for  a  new 
trial  upon  the  grounds,  Inter  alia,  that  'the 
verdict  was  against  the  overwhelming  weight 
of  the  evidence,'  and  'that  the  evidence  plain- 
ly showed  that  in  equity  and  good  conscience 
Charles  A.  Flncher  was  the  real  beneficiary 
of  the  benefit  certificate  at  the  time  of  the 
death  of  George  EJmest  Flncher.'  These 
grounds  were  overruled  by  Judge  Prince  in 
hid  order  refusing  a  new  trial;  and  it  would 
seem  to  be  clear  that  he  thereby  not  only 
sustained  the  verdict  of  the  jury  upon  the 
legal  Issues  in  the  case,  but  decided,  adverse- 
ly to  the  contention  of  the  plaintiff  here,  the 
very  questions  now  sought  to  be  made  as  to 
the  equitable  ownership  of  Charles  A.  Pinch- 
er  of  any  Interest  in  the  benefit  certificate. 

"As  the  equitable  Issues  In  the  case  were 
thus  decided  by  the  court  against  the  defend- 
ant In  the  said  former  action,  who  is  the 
plaintiff  here,  and  as  the  legal  Issues  in  said 
former  action  were  determined  in  like  man- 
ned by  the  verdict  of  the  Jury,  it  becomes  the 
duty  of  the  clerk  of  the  court  to  enter  judg- 
ment upon  the  verdict  in  favor  of  the  said 
Mollie  Flncher  Means  against  the  said  Sov- 
ereign Camp  of  the  Woodmen  of  the  World, 
as  required  by  section  286  of  the  Code  of 
Civil  Procedure.  That  this  was  not  done  is 
no  doubt  due  to  the  fact  that  an  appeal  was 
taken  and  afterwards  abandoned,  whereui>- 
on  this  action  was  commenced,  under  which 
a  temporary  Injunction  against  the  entering 
of  the  Judgment  was  granted.  Eiven,  how- 
ever, if  It  could  be  said  that  any  equitable  is- 
sue now  sought  to  be  made  between  the 
plaintiff  and  the  defendant  Mollie  Flncher 
Means  was  not  pleaded  or  passed  upon  in  the 
former  action  of  Mollie  Flncher  Means  v.  Sov- 
ereign Camp  of  the  Woodmen  of  the  World, 
yet  it  is  clear  that  the  judgment  In  such  for- 
mer action  would  still  be  conclusive  of  such 
issue,  for  the  reason  that,  under  section  170 
of  the  Code  of  Civil  Procedure,  the  defend- 
ant In' said  former  case  was  bound  to  plead 
all  his  defenses,  legal  or  equitable  and  can- 
not bring  a  separate  action  upon  any  mat- 
ter that  could  be  so  pleaded.  Rice  v.  Mahaf- 
fey,  9  S.  C.  282;  Ruff  v.  Doty,  26  S.  C.  173. 
1  S.  E.  707,  4  Am.  St  Rep.  709;  Faust  v. 
Faust  31  S.  C.  576,  10  S.  E.  262 ;  Gerald  v. 
Gerald,  31  S.  C.  171  9  S.  B.  792.  See.  also, 
Hart  V.  Bates,  17  S.  C.  42;  Willis  v.  Tozer, 
44  S.  O.  1,  21  S.  E.  617;  Babb  v.  Sullivan, 
43  «.  C.  436,  21  S.  E.  277;  Perkins  v.  Perkins, 

49  S.  C.  563,  27  S.  El.  551;    Newell  v.  Neal, 

50  S.  C.  68,  27  S.  ,E.  560;  Haddon  r.  Len- 
hardt  54  S.  a  88,  31  S.  E.  883. 

"As  the  questions  sought  to  be  made  in 
this  case  by  the  present  plaintiff  against  the 
defendant  Mollie  Flncher  Means,  were  nec- 
essarily Involved  In  the  decision  In  the  for- 
mer action  brought  by  Mollie  Flncher  Means 
against  the  present  plaintiff,  the  said  former 
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action  is  res  Judicata  of  the  same  questions 
now  pre^fented.  Ex  parte  Roberts.  19  S.  C. 
150;  Crenshaw  v.  Julian,  26  S.  C.  283,  2  S.  E. 
133,  4  Am.  St.  Rep.  719;  Steen  v.  Mark,  32 
S.  C.  286,  11  S.  E.  93;  WiUoughby  v.  Rail- 
road, 52  S.  O.  166,  29  S.  EL  629;  Dunsford 
V.  Brown,  23  S.  C.  328;  Blohme  t.  Schmancke, 
81  S.  C.  87,  88,  61  S.  E.  1060.  From  these 
considerations  It  .follows  that  the  complaint 
In  this  action,  in  so  far  as  It  affects  the  de- 
fendant Mollie  Flncher  Means,  must  be  dis- 
missed, and  the  injunction  granted  pendente 
lite  must  be  dissolved.  But  the  plaintiff 
would  be  entitled,  upon  proper  allegations 
and  proof,  to  recover  from  the  defendant 
Charles  A.  Flncher  the  amount  alleged  to 
have  been  paid  to  him  as  money  paid  by  mis- 
take. 

"It  is  therefore  ordered  that  the  plain- 
tiff have  leave  to  amend  his  complaint  here- 
in, If  he  be  so  advised,  so  as  to  demand  judg- 
ment against  the  defendant  Charles  A.  Flnch- 
er for  the  sum  of  money  paid  him  by  mis- 
take, and  so  as  to  convert  said  complaint 
Into  a  complaint  for  the  recovery  of  money 
claimed  to  have  been  paid  by  mistake  by  the 
plaintiff  to  the  said  defendant  Charles  A. 
Flncher,  such  amended  complaint  to  be  duly 
served  upon  said  defendant  Charles  A.  Flnch- 
er, and  he  having  the  right  to  answer  the 
same  within  the  time  prescribed  by  law. 
It  is  therefore  ordered  and  adjudged  that  the 
complaint  herein  as  against  the  defendant 
Mollie  Flncher  Means  be  dismissed,  and  that 
the  said  defendant  MolUe  Flncher  Means 
have  Judgment  against  the  said  plaintiff  for 
her  costs  and  disbursements  in  this  action." 

J.  S.  Brlce  and  Wm.  J.  Cherry,  for  appel- 
lant   Spencer  &  Dunlap,  for  respondents. 

WOODS,  J.  The  facts  appearing  from  the 
evidence  as  stated  in  the  report  of  the  ref- 
eree and  the  decree  of  the  circuit  Judge  show 
beyond  all  doubt  that  the  issues  raised  by  the 
pleadings  In  this  case  were  adjudicated 
against  the  plaintiff  in  another  action  enti- 
tled "Mollie  Flncher  Means  v.  Sovereign 
Camp  of  the  Woodmen  of  the  World."  We 
can  add  nothing  to  the  reasoning  of  the  cir- 
cuit decree  showing  that  there  is  no  escape 
for  the  plaintiff  from  the  plea  of  res  Judi- 
cata. 

This  result  is  peculiarly  regrettable  in  one 
particular.  The  Sovereign  Camp  of  the 
Woodmen  of  the  World,  supposing  Charles 
A.  Flncher  to  be  the  real  beneficiary  of  the 
certificate  sued  on,  paid  to  him  the  amount 
which  fell  due  on  the  death  of  George  E. 
Flncher.  Mollie  Flncher  Means  admits  that 
she  received  from  Charles  A.  Flncher,  of  the 
identical  money  so  paid  to  him,  $200  Just  be- 
fore she  attained  her  majority,  which  she 
spent  for  clothing  necessary  for  her  mar- 
riage. Afterwards  In  the  suit  brought  by 
her  she  was  adjudged  to  be  the  beneficiary 
of   the    certificate   and    entitled   to    recover 


.$1,000,  the  full  amount  of  the  certificate. 
Therefore,  when  Mollie  Flncher  Means  col- 
lects the  sum  of  $1,000  adjudged  to  be  due 
her,  she  will  have  received  $200  of  the 
amount  twice.  It  will  be  a  hardship  on  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World  to  have  to  pay  again  to  her  this  sum 
of  $200,  and  It  will  be  a  dishonest  act  on 
her  part  to  receive  it  twice;  but,  however 
strong  the  evidence  now  offered  on  this  point 
may  be,  the  adjudication  in  the  former  case 
prevents  this  court,  as  it  did  the  circuit  court, 
from  granting  any  relief. 

The  Judgment  of  this  court  is  that  the  Judg> 
ment  of  the  circuit  court  be  affirmed. 


(87  8.  C.  116) 

BROWN  T,  SARTOR  et  aL 

(Supreme  Court  of  South  Carolina.     Oct  14, 
1910.) 

1.  MoBTOAOEs   (§§   171,   175*)— Record— Pbi- 
oarnr  ovek  Judouentb. 

Mortgages  not  recorded  within  40  days,  as 
required  by  Civ.  Code  1902,  {  2456,  ate  invalid 
as  to  subsequent  creditoiB  whose  debts  wei» 
contracted  before  actual  record ;  but  after  actu- 
al record  no  superior  lien  can  be  acquired  by 
Judgment  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  392,  417,  418;  Dec.  Dig.  Sf  171, 
175.*] 

2.  MoBTGAGEs  (5  507*)  —  FoREci.os0B^— Dis- 
tribution OF  SUBPLtTS  PBOCEEDS. 

The  right  of  a  judgment  lien  creditor  to 
satisfaction  out  of  surplus  mortgage  foreclosure 
proceeds  over  a  simple  creditor  is  not  affected 
by  the  presence  of  the  mortgage  creditors  in  the 
case. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |{  ].632-1638;  Dec  Dig.  {  507.*] 

S.  Mortgages  (S  163*)— Becobd— Pbioeitiks. 
A  subsequent  mortgagee  without  notice  of 
an  antecedent  mortgage  takes  a  superior  lien 
by  recording  his  mortgage  first. 

[Bd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  368-379 ;    Dec.  Dig.  {  163.*J 

4.  Mobtgages  (J  567*)— FoBECLOSUBK  —  Pbo- 
CBEDS — Distribution. 

The  presence  of  a  judgment  lien  creditor 
and  a  simple  creditor  in  mortgage  foreclosure 
proceedings,  and  the  fact  that  part  of  the  pro- 
ceeds must  be  applied  to  their  claims,  do  not 
affect  the  priorities  of  the  mortgages  respecting 
the  proceeds  applicable  to  the  mortgages. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  567.*] 

5.  Mobtoaoes  (8  176*)— Recobd—Delay— Ef- 
fect. 

Under  Civ.  Code  1902,  ^  2456,  requiring  a 
mortgage  to  be  recorded  within  40  days,  but  pro- 
viding that  a  later  record  shall  impart  notice  to 
subsequent  creditors,  creditors  under  notes  given 
after  mortgages,  but  without  notice  of  them,  the 
mortgages  being  subsequently  recorded,  stand  on 
an  equal  footing  with  the  mortgagees. 

[E5d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  417,  418;   Dec.  Dig.  §  175.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  J.  W.  De  Vore,  Judge. 

Action  by  C.  P.  Brown  against  W.  H. 
Sartor  and  others.  From  the  Judgment,  de- 
fendants Merchants'  National  Bank  and  oth- 
ers appeal.    Modified. 
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S.  T.  McCravy  and  Wilson  &  Osborne,  for 
appellant  Norwood.  Hnynswortli,  Eilytbe  & 
Haynsworth,  for  appellant  Merchants'  Nat 
Bank. 

WOODS.  J.  The  plaintiff,  C.  P.  Brown, 
brought  this  action  to  foreclose  a  mortgage 
for  $5,000  given  by  W.  H.  Sartor  on  May  1, 
1905,  and  recorded  on  May  2,  1905.  There 
is  no  dispute  as  to  the  validity,  priority,  and 
amount  of  the  plaintlfTs  mortgage,  and  In  the 
consideration  of  the  case  that  debt  will  be 
left  out  of  ^ dew  entirely;  but  other  cred- 
itors of  W.  H.  Sartor  were  made  parties 
defendant,  and  there  are  complex  questions 
to  be  decided  as  to  the  rights  of  these  cred- 
itors against  each  other  in  the  distribution 
of  the  surplus  proceeds  of  sale  after  satis- 
faction of  the  plaintlfTs  mortgage.  The  fol- 
lowing statement  shows  the  nature  and 
status  of  the  claims  of  these  creditors : 

(1)  Note  and  mortgage  to  Charles  T.  Tams- 
burg,  $12,141.98,  dated  October  6,  1905,  but 
not  recorded  until  January  6,  1908,  now  own- 
ed by  ThoB.  Barrett  and  others,  trustees  of 
the  bankrupt  estate  of  Inman  &  Co. 

(2)  Note  and  mortgage  to  J.  A.  Brown, 
$7,198,  and  attorney's  fees,,  dated  April  18, 
1907,  but  not  recorded  until  November  27, 

1907,  now  owned  by  W.  H.  Gist  and  others, 
receivers  of  the  People's  Bank  of  Union. 

(3)  Notes  to  Merchants'  National  Bank  of 
Richmond,  Va.,  for  debt  contracted  after 
the  execution  of  the  two  mortgages  just  men- 
tioned, without  notice  of  their  existence  by 
record  or  otherwise.  Upon  these  notes  Judg- 
ment was  recovered  for  $8,911.73  on  May  28, 

1908,  after  both  mortgages  were  recorded. 

(4)  A  debt  to  Union  Building  &  Loan  As- 
sociation, reduced  to  judgment  September 
19,  1908,  for  $831.44.  ' 

(5)  Notes  held  J)y  J.  W.  Norwood  for  a 
debt  contracted  after  the  execution  of  the 
mortgages,  without  notice  of  their  existence 
by  record  or  otherwise,  amounting  to  $28,- 
999.99.  This  debt  has  never  been  reduced  to 
Judgment. 

The  amounts  above  stated  are  taken  from 
the  report  of  the  master,  and)  are  set  out 
for  the  purposes  of  identification.  The  state-, 
ment  does  not  affect  the  power  of  the  circuit 
court  to  correct  any  mistakes  In  the  compu- 
tation. The  cause  was  referred  to  the  mas- 
ter, and  his  report  was  passed  on  and  modi- 
fled  by  the  circuit  court.  For  the  sake  of 
brevity,  we  refrain  from  making  a  detailed 
statement  of  the  reasoning  and  conclusions  of 
the  master  and  the  circuit  Judge,  and  pro- 
ceed witji  the  application  of  the  principles 
which  seem  to  va  determinative  of  .the  rights 
of  the  parties. 

As  to  the  Judgment  of  the  Union  Build- 
ing &,  Loan  Association  the  master  report- 
ed: "The  Judgment  of  the  Union  Building  & 
Loan  Association,  by  consent  of  counsel  rep- 
resenting it,  is  placed  on  an  equality  with 
the  simple  contract  creditors."  As  we  un- 
derstand, this  means  that  the  Union  Build- 


ing &  Iioan  Association  claims  no  rights  ei- 
ther as  a  lien  creditor  or  as  a  subsequent 
creditor  without  notice'  of  the  mortgages. 
None  of  the  exceptions,  either  to  the  master's 
report  or  to  the  decree  of  the  circuit  court, 
refer  to  this  claim.  Its  status  being  fixed  by 
consent,  it  will  be  entirely  disregarded  in  the 
consideration  of  the  rights  of  the  contend- 
ing creditors. 

All  agree  that  neither  the  mortgage  held 
by  Barrett  and  others,  as  trustees,  nor  the 
mortgage  held  by  Gist  and  others,  as  re- 
ceivers, can  have  any  preference  over  the 
Merchants'  Bank  of  Richmond  or  J.  W.  Nor- 
wood, for  the  reason  that  the  mortgages  were 
not  recorded  within  ^he  time  required  by 
statute,  and  the  Merchants'  Bank  and  Nor- 
wood became  creditors  of  Sartor  without 
notice  of  these  mortgages.  This  being  so, 
Norwood  claims,  as  between  bim  and  the 
other  creditors,  that  his  right  Is  to  have  the 
entire  proceeds  of  sale  remaining  after  the 
payment  of  the  plaintiff's  mortgage  applied 
pro  rata  to  the  payment  of  his  debt  along 
with  the  two  mortgage  debts  and  the  debt 
of  the  Merchants'  Bank  now  in  Judgment. 
In  opposition  to  this  claim  of  Norwood,  the 
Merchants'  Bank  insists  that  by  obtaining 
Judgment  on  Its  claim  it  acquired  a  lien  on 
the  property  by  reason  of  which  It  Is  en- 
titled to  have  the  entire  proceeds  of  sale 
applied  to  the  satisfaction  of  its  debt,  to  the 
exclusion  of  the  mortgage  debts  and  the 
debt  of  Norwood,  which  is  not  In  Judgment. 

Laying  aside  for  the  moment  the  claim  of 
the  mortgagees  against  each  other,  we  consid- 
er first  whether  the  Merchants'  Bank  has, 
by  virtue  of  Its  Judgment,  any  preference 
over  the  mortgages.  The  precise  point  here 
Involved  has  not  been  decided  under  our 
statute;  but,  from  a  consideration  of  the 
scope  and  object  of  the  statute  on  the  sub- 
ject (Civ.  Code  1902,  {  2456),  it  seems  per- 
fectly clear  that  the  Judgment  has  no  such 
preference  over  the  mortgages.  The  statute 
makes  the  mortgages  of  no  effect  against 
the  Merchants'  Bank  and  Norwood  as  sub- 
sequent creditors  without  notice,  because  of 
the  lack  of  record  within  40  days.  But  the 
statute  also  provides  that  the  recording  "sub- 
sequent to  the  expiration  of  said  forty  days 
shall  from  the  date  of  such  record  operate 
as  notice  to  all  wha  may  subsequently  there- 
to become  creditors  or  purchasers."  The 
right  of  subsequent  creditors  to  assert  mort- 
gages not  recorded  within  the  statutory  time 
to  be  void  as  against  them  is  fixed  by  the 
statute,  and  cannot  be  changed  by  the  record- 
ing out  of  time.  If  the  subsequent  creditor 
has  no  lien  at  the  time  of  the  recording  be- 
yond the  40  days,  then  he  stands  on  an  equal 
footing  with  the  mortgage  creditor;  if  he 
has  acquired  a  lien,  then  he  must  be  satis- 
fied first.  But  for  all  other  purposes,  after 
the  mortgage  has  been  recorded,  though  aft- 
er the  statutory  limit.  It  is  to  be  regarded  as 
If  a  new  mortgage  had  been  made  as  of  the 
day  of  record,  having  a  lien  from  the  date  pf 
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the  recording,  which  cannot  be  displaced  by 
any  lien  subsequently  acquired  by  record  or 
otherwise.  This  Is  the  principle  laid  down 
In  Steele  t.  Mansell,  6  Rich.  Law,  442,  King 
V.  Frazler,  23  S.  O.  543,  and  Oarraway  v. 
Carraway,  27  S.  C.  576,  5  S.  E.  157.  That 
this  must  be  true  seems  clear  from  the  fact 
that  the  limitations  upon  the  validity  of 
mortgages  recorded  out  of  time  depend  en- 
tirely upon  the  terms  of  the  statute;  and 
the  statute  contains  no  provision  that  a  sub- 
sequent creditor  may  tal^e  a  mortgage,  or 
enter  a  judgment,  or  acquire  a  Hen  in  any 
other  way,  after  the  recording  of  a  prior 
mortr;age,  which  wUl  be  superior  to  such  pri- 
or mortgage.  The  role  which  the  statute 
was  Intended  to  establish,  and,  we  think.  Its 
plain  meaning,  is  that  mortgages  not  record- 
ed within  the  time  fixed  are  Invalid  as  to 
subsequent  creditors  whose  debts  were  con- 
tracted before  actual  record,  but  that  after 
actual  record  no  superior  lien  can  be  ac- 
quired by  Judgment  or  otherwise.  There- 
fore, as  against  the  mortgage  creditors,  the 
Merchants'  BanlE,  notwithstanding  Its  Judg- 
ment, can  claim  no  right  beyond  a  pro  rata 
distribution  of  the  surplus  proceeds  of  the 
sale  of  the  land. 

The  next  inquiry  Is  whether  the  Merchants' 
Bank  has  any  right  to  be  preferred  to  Nor- 
wood. If  the  Merchants'  Bank  and  Norwood 
Wire  the  only  claimants,  it  would  not  be 
di/ubted  that  the  Merchants'  Bank,  as  a  cred- 
itor having  a  Judgment  lien,  would  be  enti- 
tled to  have  Its  Judgment  debt  satisfied  be- 
fore anything  could  be  paid  to  Norwood,  who 
is  a  creditor  without  a  Hen.  The  presence  of 
the  mortgage  creditors  In  the  case  cannot 
affect  the  principle.  As  against  the  Mer- 
chants' Bank  and  Norwood,  the  two  mort- 
gage creditors  are  entitled  to  a  pro  rata 
distribution  of  the  surplus  proceeds  of  the 
•ale.  The  pro  rata  share  of  the  mortgagees 
having  been  taken  out,  the  residue  Is  what 
the  Merchants*  Bank  and  Norwood  would  be 
entitled  to  receive  In  proportion  to  their 
debts.  If  they  stood  with  respect  to  each 
other  on  an  equality.  But,  as  against  Nor- 
wood, the  Merchants'  Bank  has  a  lien  on 
the  entire  fund,  and  hence.  If  the  land  does 
not  bring  enough  to  pay  both,  the  portion 
which  Norwood  would  receive  but  for  the 
bank's  judgment  must  be  applied  to  that 
Judgment  until  it  is  satisfied. 

It  remains  to  determine  the  rights  as 
against  each  other  of  Barrett  and  others, 
trustees  of  Inman  &  Co.,  owners  of  the  mort- 
gage Imown  as  the  Tamsburg  mortgage,  and 
Gist  and  others,  receivers  of  the  People's 
Bank,  owners  of  the  mortgage  known  as  the 
Brown  mortgage  As  already  pointed  out, 
the  holders  of  these  mortgages  are  entitled, 
as  against  the  Merchants'  Bank  and  Nor- 
wood, to  share  pro  rata  in  the  entire  sur- 
plus proceeds  of  sale,  but  neither  has  any 
lien  or  preference  as  against  the  Merchants' 
Bank  and  Norwood.  If  the  holders  of  these 
two  mortgages  were  the  only  creditors,  there 


would  be  no  uncertainty  nndiar  the  recording 
act  as  to  the  prior  right  of  the  Brown  mort- 
gage, held  by  Gist  and  others,  as  receivers. 
The  Tamsburg  mortgage  was  executed  Octo- 
ber 6,  1905,  and  recorded  January  2,  1908; 
but  between  Its  date  and  record  the  Brown 
mortgage  was  taken  on  April  18,  1907,  and 
recorded  on  November  27,  1907.  Brown, 
therefore,  was  a  subsequent  creditor  without 
notice,  and  by  virtue  of  his  mortgage  as 
against  Tamsburg,  who  was  an  antecedent 
creditor,  he  had  a  Hen  superior  to  the  mort- 
gage of  Tamsburg.  Turpin  v.  Sudduth,  53 
S.  C.  295,  31  S.  E.  245,  306.  The  presence  of 
the  Merchants'  Bank  and  Norwood  in  the 
cause,  and  the  fact  that  a  portion  of  the 
proceeds  of  the  sale  of  the  land  must  be 
absorbed  by  their  claims,  does  not  in  any 
wise  affect  the  priorities  of  the  mortgagees 
with  respect  to  the  proceeds  of  sale  applica- 
ble to  the  mortgage  debts.  As  against  the 
Tamsburg  mortgage,  the  Brown  mortgage 
would  be  a  superior  lien  on  the  entire  land 
and  proceeds  of  sale.  By  the  failure  of 
both  mortgagees  to  record  within  time  a 
part  of  the  land  or  its  proceeds  must  go  to 
subsequent  creditors ;  but  obviously  that  por- 
tion which  remains  applicable  to  the  debts 
represented  by  tte  mortgages  must  be  sub- 
ject to  the  same  priority  as  the  whole  would 
have  been.  The  result  is  that  If  the  fund  to 
be  derived  from  the  sale  of  the  land  Is  not 
large  enough  to  make  the-  pro  rata  share  of 
the  Brown  mortgage  sufficient  for  its  satis- 
faction then  the  pro  rata  share  which  would 
be  applied  to  the  Tamsburg  mortgage  but  for 
the  priority  of  the  Brown  mortgage  must  be 
applied  to  the  Brown  mortgage. 

From  these  conclusions  it  follows  that 
the  surplus  proceeds  of  the  sale  of  the  land 
after  satisfaction  of  the  plalntirs  mort- 
gage must  be  paid  out  as  follows:  Ascer- 
tain the  pro  rata  share  that  would  go  to  the 
debts  represented  by  Uie  Judgment  of  the 
Merchants'  Bank,  the  notes  of  J.  W.  Nor- 
wood, the  Tamsburg  mortgage,  and  the 
Brown  mortgage  as  if  they  were  all  on  an 
equal  footing.  Pay  to  the  Merchants'  Bank 
its  pro  rata  share  and  so  much  of  the  pro 
rata  amount  as  would  go  to  J.  W.  Norwood, 
but  for  the  Judgment  of  the  Merchants'  Bank, 
as  Is  sufficient  to  pay  in  full  the  Merchants' 
Bank;  then  pay  to  J.  W.  Norwood  what  re- 
mains of  the  pro  rata  amount  that  would 
have  gone  to  him,  but  for  the  Judgment  of 
the  Merchants'  Bank.  Pay"  to  Gist  and  oth- 
ers, receivers,  the  pro  rata  amount  set  off  to 
the  Brown  mortgage  and  as  much  of  the 
pro  rata  amount  as  would  go  to  the  Tams- 
burg mortgage,  but  for  the  priority  of  the 
Brown  mortgage,  as  Is  sufficient  to  pay  the 
Brown  mortgage;  then  pay  to  Barrett  and 
others,  holders  of  the  Tamsburg  mortgage, 
what  remains  of  the  pro  rata  amount  that 
would  have  been  applicable  to  the  Tamsburg 
mortgage,  but  for  the  fact  that  as  against 
the  Tamsburg  mortgage  the  Brown  mortgage 
is  a  superior  Uen. 
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The  judgment  of  this  conrt  Is  that  the 
judgment  of  the  circuit  court  be  modified  ac- 
cordingly. 

(87  ^.  C.  158) 

MILLS  y.  ATLA^fTlC  COAST  LIND  R.  CO. 

(Supreme  Court  of   South  Carolina.     Oct.  21, 
1910.) 

CocBTs  (|  101*)— Heabino— Chang*  ik  Jus- 
tices— Qdobuu. 

Appellant  cannot  complain  that  one  of  the 
three  justices  who  heard  the  main  appeal  had 
been  succeeded  when  the  opinion  was  filed,  on 
the  theory  there  was  no  quorum,  where,  after 
the  change  and  before  the  decision,  an  appeal 
from  a  subsequent  order  was  beard  on  motion 
to  dismiss  by  three  then  qualified  judges,  and 
it  was  then  agreed  that  the  motion  to  dismiss 
and  the  main  api>eal  should  be  considered  con- 
temporaneously. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  101.*] 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  67  S.  E.  565.  See, 
also,  69  S.  E.  97. 

The  amended  petition  for  rehearing  is  as 
follows: 

"To  tJie  Honorable  the  Justices  of  the  Su- 
preme Court  of  the  State  of  South  Caro- 
lina: 

"Pursuant  to  leave  granted,  your  petition- 
er, Atlantic  Coast  Line  Railroad  Company, 
through  its  attorneys,  WlUcoz  &  WIllcox,  files 
tbds  its  amended  petition  for  a  rehearing  and 
for  setting  aside  the  judgment  in  the  above- 
stated  cause,  respectfully  suggesting  that  the 
court,  In  its  decision,  has  overlooked  mate- 
rial matters  of  law  and  fact,  and  asks  for  a 
reargument  of  the  cause  before  said  court,  on 
tbe  following  grounds: 

"(1)  In  passing  on  the  first  and  second  ex- 
ceptions, this  court,  in  Its  opinion,  has  held 
that  tbe  'testimony  tends  to  show  a  conscious 
and  reckless  failure  of  the  freight  train  crew 
to  observe  due  care  under  the  circumstances,' 
and  thai,  such  being  the  case,  it  was  not  er- 
ror to  refuse  to  direct  a  verdict,  either  on 
tbe  ground  that  the  accident  was  due  to 
plalntitf's  contributory  negligence,  or  on  the 
ground  that  there  was  no  proof  of  willful- 
ness, since  willfulness  would  defeat  both  de- 
fenses. 

"It  Is  respectfully  submitted  that  the  court 
has  overlooked  the  fact  that  the  testimony 
shows  that  the  freight  train  crew  had  pro- 
vided ample  protection  against  any  accident 
by  having  three  red  lights  burning  on  tbe 
rear  of  the  train,  and  that,  in  addition,  there 
was  a  red  Mght  burning  on  the  pwltch  target, 
and,  further,  tbat  according  to  tbe  watch  of 
the  conductor  of  the  freight  train  it  was  six 
minutes  b^ore  train  89  was  due.  Tbe  fail- 
ure to  provide  an  additional  light  in  the 
shape  of  a  fusee  might  be  held  evidence  of 
negligence;  but  it  is  earnestly  submitted 
that  under  these  circumstances  it  could  not 


be  held  to  be  evidence  of  willfulness.  In 
reaching  the  conclusion  that  the  'testimony 
tends  to  show  a  conscious  and  reckless  fail- 
ure of  the  freight  train  crew  to  observe  the 
care  due  under  the  circumstances,'  by  not  pro- 
tecting the  rear  of  the  freight  train,  the  court 
has  based  Its  argument  on  certain  rules  of 
tbe  railroad  company.  Rule  86  requires  a 
freight  train  to  be  in  the  side  track  ten  min- 
utes before  tiie  arrival  of  a  passenger  train, 
and  rule  99  provides:  'When  a  train  stops  or 
is  delayed  under  clrcumetances  under  which 
It  may  be  overtaken  by  another  train,  the 
flagman  must  go  back  Immediately  with  stop 
signals  a  sufflcient  distance  to  Insure  full  pro- 
tection. When  recalled,  he  may  return  to  his 
train,  first  placing  two  torpedoes  on  the  road, 
and  planting  a  lighted  fusee  on  the  track 
when  the  occasion  requires  it'  Rule  11  re- 
quires the  engineer  of  the  train  following  to 
stop  on  seeing  the  fusee,  and  after  It  bums 
out  to  proceed  cautiously  until  the  track  Is 
clear.  Now,  in  this  case,  the  flagman  states 
that  he  should  have  thrown  out  a  fusee  one* 
half  mile  back,  and  he  was  preparing  to  throw 
one  out  at  the  time  of  the  collision;  but  this 
testimony  and  the  rules  referred  to  are  not, 
we  submit,  sufflcient  to  convict  the  railroad 
company  of  willfulness  by  reason  of  the  acts 
of  the  freight  train  crew. 

"The  first  point  to  be  kept  clearly  In  mind 
is  that  the  accident  occurred  in  the  yard  at 
HardeeviUe,  and  that  It  occurred  by  reason 
of  tile  passenger  train  striking  the  rear  end 
of  the  freight  train,  which  was  actually  go- 
ing Into  the  side  track  at  Hardeevllle.  In 
order  to  convict  the  conductor  of  the  freight 
train  of  a  conscious  and  reckless  failure  to 
observe  rule  86,  with  reference  to  clearing 
tbe  track  a  certain  time  ahead  of  the  passen- 
ger train,  the  conductor's  action  must  be 
measured  by  his  timepiece,  and  not  by  that 
of  the  engineer  of  the  passenger  train  which 
collided  with  his  train.  Now,  this  conductor 
states  positively  that  the  time  of  the  acci- 
dent was  2:44  a.  m.,  and  the  passenger  train 
was  due  at  Hardeevllle  at  2:50  a.  m.  Since 
the  collision  occurred  in  the  yard  limits  at 
Hardeevllle,  clearly  the  conductor  had  five 
minutes  in  which  to  clear  the  main  line;  and. 
as  a  matter  of  fact,  his  train  was  actually 
going  upon  the  side  track  when  struck.  It 
is  obvious,  under  these  conditions,  there  was 
no  reckless  violation  of  rule  86,  because  a 
freight  train  of  35  cars  could  certainly  be 
moved  Into  a  side  track  In  less  time  than  five 
minutes. 

"With  reference  to  rule  99,  we  submit  that 
there  were  no  circumstances  In  this  case,  ac- 
cording to  the  time  of  the  watch  of  the  con- 
ductor, under  which  there  was  any  probabil- 
ity of  this  freight  train  being  overtaken  by 
another  train,  and,  therefore,  no  necessity 
of  sending  the  flagman  back  with  stop  sig- 
nals. It  will  be  observed  that  rule  99  does 
not  require  the  placing  of  torpedoes  and  the 
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planting  of  f usees  on  the  track  unless  the 
conditions  require  It  Now,  in  this  case,  the 
testimony  is  conclusive  to  the  effect  that  a' 
red  light  was  burning  on  the  switch  target 
at  the  point  where  the  locomotive  of  the 
freight  engine  was  going  into  the  side  track; 
and  necessarily  this  must  have  been  the  case, 
by  reason  of  the  fact  that  the  opening  of  the 
switch,  in  order  to  let  the  freight  train  into 
the  side  track,  turned  a  red  light  to  the  main 
line  (folios  228,  169,  155,  167,  233).  Plaintiff 
does  not  say  that  no  such  light  was  burning, 
but  merely  that  he  did  not  see  It,  thus  show- 
ing that  he  was  either  asleep  or  not  looking 
out  (folios  (J8-«9).  The  testimony  further 
conclusively  shows,  plaintiff's  own  witness 
testtfying  to  it  (folios  168,  169),  that  at  the 
time  plaintiff  struck  the  freight  train  there 
were  two  bull's-eye  red  lanterns,  one  on  each 
side,  on  the  rear  end  of  the  rear  car,  and  a 
red  lantern  on  the  rear  platform  of  the  rear 
car  of  the  freight  train,  and  all  burning 
brightly  (folio  231) ;  and  these  plaintiff  does 
not  say  were  not  burning,  but  merely  that  he 
did  not  see  them. 

"Now,  If  the  freight  train  had  fully  five 
minutes,  according  to  Its  conductor,  in  which 
to  pull  Into  the  siding,  and  if  there  were 
four  red  lights  burning,  thus  exhibiting  four 
danger  signals  to  an  engineer  on  a  following 
train,  then,  under  rule  99,  the  conditions  did' 
not  require  the  planting  of  a  fusee  on  the 
track,  as  the  placing  of  such  fusee  -would 
merely  add  an  additional  light  to  the  four 
that  were  already  burning.  We  go  a  step 
further.  Even  granting  that  the  freight  train 
was  on  the  time  of  the  passenger  train,  yet 
when  these  four  red  lights  were  burning,  all 
presenting  four  danger  signals  to  an  engineer 
o>f  a  following  train,  then  it  was  such  a  case 
that  rule  99  did  not  require  the  placing  ot 
fusees  In  order  to  provide  an  additional  dan- 
ger signal.  Having  a  sufHdent  time  to  clear 
the  main  line  before  the  passenger  train  was 
due,  and  having  four  danger  signals  to  the 
engineer  of  that  train,  the  crew  of  the  freight 
train  certainly  cannot  be  charged  with  a  con- 
scious and  reckless  violation  of  duty  for  fall- 
ing solely  to  .furnish  one  additional  red  light 
In  order  to  give  the  plaintiff  one  more  warn- 
ing of  the  danger  ahead  of  him.  In  this  con- 
nection, the  failure  to  furnish  this  one  ad- 
ditional light  might  be  negligence;  but  we 
cannot  conceive  how  It  can  be  called  willful- 
ness under  all  the  circumstances  of  the  case. 
If  an  engineer  of  a  passenger  train  would 
run  Into  four  red  lights,  that  everybody  says 
w'ere  burning,  and  which  he  merely  says  that 
he  did  not  see,  we  have  no  reason  to  believe 
that  he  would  have  been  giving  sufficient  at- 
tention to  his  duties  to  observe  an  additional 
danger  signal. 

"In  this  connection,  we  beg  to  call  the 
court's  attention  to  the  case  of  Great  North- 
am  Railway  Co.  v.  Hooker,  170  Fed.  154,  93 
C.  C.  A.  410;  the  case  being  decided  by  the 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, by  Judges  Sanborn  and  Van  Devanter. 


In  that  case  a  freight  train  was  stopped  on 
the  main  line  In  the  yard  limits  at  a  station, 
and  the  engine  was  taken  off  for  the  purpose 
of  carrying  a  disabled  car  to  another  portion 
of  the  yard.  No  precautions  .whatever  -^ere 
taken,  as  required  by  the  rules,  to  give  warn- 
ing of  the  presence  of  the  freight  train  on 
the  main  line.  Another  freight  train  bound 
In  the  opposite  direction,  approached  this  sta- 
tion, and,  while  running  at  an  excessive  rate 
of  speed  through  the  yard  limits,  collided 
with  the  train  that  had  so  been  left  on  the 
main  line.  Suit  was  brought  by  the  engineer 
of  the  train  which  collided  with  the  one 
standing  on  the  main  line.  At  the  trial  the 
court  was  asked  to  direct  a  verdict  on  the 
ground  of  the  contributory  negligence  of  the 
engineer  In  falling  to  have  his  train  under 
control  while  running  through  the  yard  lim- 
its, which  was  refused.  Upon  appeal,  the 
court  held  that  this  was  error,  and  that  a 
verdict  should  have  been  directed.  The  case 
at  bar  is  even  stronger,  because  here  precau- 
tions were  taken  to  protect  against  a  colli- 
sion, while  there  no  such  precautions  were 
taken.  This  Hooker  Case  was  decided  some 
time  after  the  case  at  bar  was  argued. 

"(2)  This  court,  in  passing  on  the  third 
exception,  makes  this  ruling:  'The  rules  of 
the  company  provide,  referring  to  rule  27, 
which  Is  in  evidence,  that  a  signal  Imperfect- 
ly displayed,  or  the  absence  of  a  signal  at  a 
place  where  a  signal  is  usually  shown,  must 
be  regarded  as  a  stop  signal,  and  the  fact 
reported  to  the  superinteudeaL  If  the  jury 
^ould  find  that  the  danger  signal  at  the 
switch  was  displayed,  or  that  there  was  an' 
absence  of  any  signal  at  such  point,  where  a 
signal  should  have  been,  it  was  the  duty  of  the 
engineer  to  observe  the  signal  so  displayed  or 
stop,  as  required  by  the  rule,  if  It  was  not 
displayed ;  and  If  his  failure  to  do  so  contrib- 
uted to  the  accident  and  his  injury  as  a  proxi- 
mate cause  he  cannot  recover.  The  charge 
as  requested  was  given  with  this  qualifica- 
tion: "Provided  you  find  as  a  fact  tttat  ordi- 
nary care  and  diligence  on  his  part  would 
have  observed  It"  Appellant  contends  that 
this  was  error,  because  an  engineer  operat- 
ing a  passenger  train  Is  in  duty  bound  to  ex- 
ercise, not  only  ordinary  care,  but  the  high- 
est degree  of  care,  to  observe  signals.  Appel- 
lant's contention  would  be  correct,  if  this 
was  a  suit  by  a  passenger  against  the  car- 
rier. In  which  case  the  rule  of  "highest  de- 
gree of  care"  would  apply  to  the  agents  of 
the  carrier.  This  being  a  suit  by  an  employe 
against  the  employer,  the  rule  Is  that  the  em- 
ployer must  exercise  ordinary  care  under  the 
circumstances  not  to  injure  the  employe  by 
any  breach  of  the  employer's  duty,  and,  re- 
ciprocally, the  employe  must  exercise  ordi- 
nary care  under  the  circumstances  to  per- 
form the  duties  of  his  employment  and  to 
avoid  being  injured.' 

"It  Is  respectfully  submitted  that  the  court 
failed  to  observe  the  fact  that  this  charge  ap- 
plied to  an  engineer  while  actually  operating 
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a  passenger  train,  and  he  certainly  could  not 
at  the  same  time  be  exercising  two  Unda  of 
care,  and,  being  the  engineer  of  a  passenger 
train,  the  law  required  him  to  exercise  the 
highest  d^ree  of  care;  yet  under  the  ruling 
of  the  court  he  is  given  the  advantage  of  a 
violation  of  his  duty  to  passengers  as  such 
engineer.  In  the  quotation  taken  from  the 
opinion  of  the  court,  it  is  stated  that  the  con- 
tention of  appellant  on  this  point  Vould  be 
correct  if  this  was  a  suit  by  a  passenger 
against  the  carrier,  in  which  case  the  rule 
of  "highest  degree  of  care"  would  apply  to 
the  agents  of  the  carrier,"  but  that  such  rule 
does  not  obtain  in  ttiis  case,  because  the  suit 
Is  brought  by  an  employ^  against  the  em- 
ployer. 

"We  freely  admit  that  ordinarily  the  rule 
as  between  master  and  servant  is  that  the 
master  owes  the  servant  the  duty  of  exercis- 
ing ordinary  care,  and  reciprocally,  the  serv- 
ant owes  to  the  master  the  same  duty  of  ex- 
ercising ordinary  care  under  the  clrcumstan-. 
ces  to  perform  his  duty  and  to  avoid  being 
Injured ;  but  we  respectfully  submit  that 
this  rule  has  no  application  to  a  case  where 
the  party,  under  other  rules  of  law,  was  bound 
at  the  same  time  to  be  exercising,  not  ordi- 
nary care,  but  the  highest  degree  of  care. 
If  a  railroad  company  is  bound  to  exercise 
fhe  highest  degree  of  care  possible  as  to  Its 
passengers,  this  care  must  certainly  be  ex- 
ercised through  Its  employes.  In  the  opera- 
tion of  a  passenger  train,  the  safety  of  every 
passenger  and  of  every  member  of  the  train 
crew  depends  upon  the  engineer,  more  than 
upon  any  other  servant  of  the  carrier;  and  it 
Is  he,  above  all-  others,  that  is  required  to  ex- 
ercise the  very  highest  degree  of  care.  Sup- 
pose the  engineer  should  exercise  only  ordina- 
ry care,  and  as  the  result  thereof.  Just  as  Mills 
did  in  this  case,  he  should  collide  with  an- 
other train,  and  a  passenger  should  then 
bring  suit  against  the  railroad  company,  and 
prove  that  the  engineer  was  only  exercising 
ordinary  care,  and  that  if  he  'had  exercised 
the  highest  degree  of  care  he  could  have 
avoided  the  collision.  Of  necessity,  such 
passenger  would  recover  a  judgment  against 
the  carrier,  on  the  ground  that  the  carrier, 
through  the  one  servant  primarily  responsi- 
ble for  carrying  out  its  duty  of  exercising  the 
highest  degree  of  care,  had  only  exercised  or- 
dinary care.  This  court  would  unhesitating- 
ly affirm  such  a  Judgment. 

"But  if  the  law  be  that  at  the  same  time 
the  engineer,  as  to  his  employer,  was  only 
bound  to  exercise  ordinary  care,  then  as  the 
result  of  this  collision  the  engineer  could 
come  into  court,  prove  that  he  was  exercis- 
ing only  ordinary  care  and  thereby  discharg- 
ing his  full  duty  to  his  master,  and  he,  too, 
would  recover  a  Judgment.  Could  this  court, 
then,  in  the  taoj  of  the  first  decision,  affirm 
the  second?  Clearly,  such  an  anomaly  as  this 
cannot  exist  lii  any  enlightened  system  of  ju- 
risprudence. The  carrier  can  only  act  through 
an  individual,  and  in  the  one  instance  Is  held 


liable  because  this  individual  was  guilty  of 
negligence,  which  is  Imputed  to  it,  while  in 
the  other  it  is  held  liable  to  this  individual 
(its  representative)  because  it  was  negli- 
gent by  reason  of  the  fact  that  this  repre- 
sentative discharged  the  full  duty  owed  to 
it  If  a  carrier  is  bound  to  exercise  the  high- 
est degree  of  care  as  to  a  passenger,  it  is  im- 
possible to  conceive  how  this  representative 
can  claim  to  have  discharged  his  fuU  duty 
to  the  carrier  In  this  capacity,  unless  he,  too, 
has  exercised  the  highest  degree  of  care. 
Any  other  conclusion  may  be  law,  but  it  is 
certainly  not  logic. 

"(3)  In  passing  on  the  second  specification 
of  error  In  the  fourth  exception,  the  court. 
It  is  respectfully  submitted,  has  failed  to 
observe  tbe  fact  that  plaintiff,  as  a  passen- 
ger engineer,  should  have  been  exercising 
the  highest  degree  of  care  possible  to  olwerve 
the  red  lights  on  the  rear  of  the  freight  train, 
and  that  If  he  failed  to  exercise  this  highest 
degree  of  care,  and  ran  into  these  red  lights, 
he  was  guilty  of  contributory  negligence. 

"The  circuit  Judge,  in  his  order,  held  that 
the  testimony  showed  that  the  lights  were 
burning  on  the  rear  of  the  freight  train,  and 
the  plaintiff  did  not  bavfe  his  train  under  con- 
trol while  approaching  a  Junction  point  and 
while  running  within  the  yard  limits,  but 
states,  further,  that  the  Jury  might  have  ac- 
quitted the  plaintiff  if  they  believed  plaln- 
titTs  own  testimony.  This  court  has  accept- 
ed plaintiff's  own  testimony,  but,  we  respect- 
fully submit,  has  accepted  it  without  apply- 
ing to  it  the  test  of  the  highest  degree  of 
care  which  he  was  bound  to  exercise.  He 
does  not  say  the  lights  were  not  burning,  but 
that  he  did  not  see  them,  and  If  they  were 
burning,  and  he  had  been  exercising  the  de- 
gree of  care  the  law  required  of  him,  he 
would  have  been  bound  to  see  them.  Even  if 
it  were  Improper  for  the  circuit  Judge  to  di- 
rect a  verdict  on  the  question  of  willfulness, 
after  the  case  was  submitted  to  the  Jury,  the 
Jury,  by  finding  only  compensatory  damages 
necessarily  found  that  there  was  no  willful- 
ness In  the  case.  Doster  v.  Telegraph  Co.,  77 
S.  0.  63,  57  S.  E.  671.  We  do  not  concede  that 
the  circuit  Judge  was  correct  in  refusing 
to  direct  a  verdict  on  these  grounds,  but 
merely  say  that  If  he  was,  in  view  of  the  find- 
ing of  the  Jury,  it  cannot  affect  the  discus- 
sion of  the  question  presented  under  this 
specification  of  error. 

"As  held  by  the  circuit  Judge,  the  testi- 
mony shows  conclusively  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  fall- 
ing to  observe  the  lights  and  In  failing  to 
have  his  train  under  control  while  approach- 
ing the  Junction  point  and  while  running  with- 
in the  yard  limits.  Rule  98  of  the  defend- 
ant requires  trains  to  approach  a  Junction 
prepared  to  stop,  unless  the  switches  and 
signals  are  right  and  the  track  clear.  Rule 
27  provides  that  a  signal  imperfectly  display- 
ed, or  the  absence  of  a  signal  from  the  place 
where  a  signal  is  usually  shown,  must  be 
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regarded  as  a  stop  signal;  and  rule  10  pro- 
vides that  a  red  signal  requires  an  engineer 
to  stop.  Plaintiff  testified  that  he  saw  no 
light  on  the  switch  target  this  night  (folios 
68, 69,  76,  79, 80).  The  other  witnesses,  includ- 
ing plalntifTs  own  witness,  said  that  this 
light  was  burning  red  at  the  time  the  colli- 
sion occurred  (folios  169,  228,  233),  and  this 
was  necessarily  so,  because  the  switch  had 
been  turned  for  the  freight  train  to  go  into 
the  siding  (folios  155,  167).  If  the  light  was 
burning  red,  under  the  rules  It  was  a  dan- 
ger signal,  and  he  was  required  to  stop.  If 
It  was  not  burning,  under  the  rules  It  was  al- 
so a  danger  signal,  and  he  was  required  to 
stop. 

"Accepting  his  statement  as  true  that  he 
did  not  see  the  signal  at  Its  usual  place,  then 
bis  conduct  convicts  him  of  violating  rule  27, 
and  in  so  doing  of  acting,  not  only  in  a  neg- 
ligent, but  even  a  reckless,  manner.  The  ab- 
sence of  this  signal  warned  him  of  a  danger 
— at  what  point  he  knew  not  Yet  with  this 
warning  staring  him  in  the  face,  he  rushed 
on  at  the  same  high  rate  of  speed.  Suppose 
the  engineer  of  a  passenger  train,  who  saw 
ahead  of  him  a  broken  trestle,  continued  to 
run  his  train  at  the  same  high  rate  of  speed 
nntU  be  got  within  the  usual  stopping  dis- 
tance of  It,  and  at  that  point  he  should  use 
the  appliances  for  stopping  the  train,  and 
attempt  to  bring  It  to  a  standstill  before  ac- 
tually reaching  the  chasm,  but.  Instead  of 
stopping  the  train  within  this  space,  these 
appliances  should  happen  to  operate  more 
slowly  than  usual,  and  as  a  result  the  whole 
train  should  be  thrown  into  the  river;  could 
such  an  engineer  be  acquitted  of  recklessness, 
much  less  negligence,  on  the  ground  that  he 
had  a  right  to  wait  until  he  got  within  the 
usual  stopping  distance  before  proceeding  to 
stop  his  train?  Yet  this  is  precisely  what 
Mills  did  In  this  case,  and  the  court  has  ac- 
quitted him,  not  only  of  recklessness,  but  of 
negligence. 

"An  engineer  must  know  that  all  mechan- 
ical contrivances  are  not  perfect,  and  that 
while,  as  a  general  thing,  an  engine  is  so 
equipped  that  a  train  can  be  brought  to  a 
standstill  within  a  certain  distance,  yet  due 
care  requires  that  no  chances  be  taken  In  the 
matter,  and  that  the  moment  the  warning 
of  danger  is  given  the  duty  of  obeying  Im- 
mediately becomes  Imperative.  This,  we 
think,  shows  beyond  question  that  Mills  was 
guilty  of  violating  rule  27,  and  that  his  con- 
duct In  so  doing  was  contributory  negligence; 
and,  under  the  authorities  relied  upon  In  our 
main  brief  In  this  case  and  the  authorities 
cited  by  the  court  In  Its  opinion,  a  verdict 
should  have  been  directed  in  favor  of  the  de- 
fendant on  this  ground. 

"Mills,  also,  as  shown  by  the  uncontradict- 
ed evidence,  violated  rule  98,  because  he  him- 
self testifies  that  he  was  approaching  a  Junc- 
tion with  his  train  at  full  speed  when  a  sig- 
nal in  the  yard  was  not  right  He  violated 
rule  98  tn  the  further  particular  that  he  ap- 


Iproached  a  railroad  crossing  without  being 
I  prepared  to  stop  in  the  face  of  a  signal  that 
he  himself  testifies  was  wrong.  This  being 
so,  can  the  court  say,  consistently  with  the 
principles  of  law  it  has  quoted  from  the  au- 
thorities as  to  the  violation  of  reasonable 
rules  of  the  carrier  being  contributory  neg- 
ligence per  se,  that  this  man  was  not  guilty 
of  contributory  negligence?  The  condoning 
of  the  action  of  Mills  in  both  of  these  par- 
ticulars, and  the  principles  of  law  quoted  by 
the  court,  are  utterly  Incompatible.  On  the 
other  hand,  Mills'  own  witness  and  the  wit- 
nesses for  defendant  say  that  &t  the  time 
Mills  struck  the  freight  train,  three  red  lights 
were  burning  on  the  rear  of  the  freight 
train  and  a. red  light  on  the  switch  target 
Mills,  under  his  own  testimony,  could  have 
seen  these  for  more  than  one-half  a  mile 
(folios  66,  75.  79),  and  he  had  three-fourths  of 
a  mile  of  straight  track  ahead  of  him  in 
which  to  see  them.  With  reference  to  these 
lights,  all  that  Mills  says  is  that  he  did  not 
see  them,  not  that  they  were  not  burning 
(folios  68,  69);  and  the  fact  that  they  were 
burning  Is  perfectly  consistoit  with  Mills' 
statement  that  he  did  not  see  them,  because 
he  may  'have  been  asleep,  or  may  have  been 
looking  somewhere  else.  All  the  witnesses 
who  say  the  lights  were  burning  say  that 
they  were  burning  brightly. 

"We,  therefore,  submit  it  was  not  proper 
to  submit  to  the  jury  any  Issue  as  to  whether 
they  were  burning  brightly,  because  this  fact 
was  not  disputed.  With  these  four  danger 
signals  ahead  of  him,  this  man  drives  his 
train  into  the  rear  end  of  «  freight  train, 
and,  on  the  theory  that  lie  was  exercising 
ordinary  care  as  to  his  master  In  so  doing,  is 
rewarded  with  a  heavy  verdict  for  damages. 
Had  the  court  applied  to  blm  the  standard  of 
the  "hlffhest  degree  of  care'  which,  it  Is  re- 
spectfully submitted,  he  was  bound  to  ex- 
ercise In  his  operation  of  this  train,  it  would 
have  found  that  his  action  in  running  into 
four  red  lights  (which  he  does  not  deny  were 
burning)  was  contributory  negligence.  His 
action,  therefore,  was  a  violation  of  rule  10. 
The  .rule  of  highest  degree  of  care,  in  our 
view,  certainly  required  Mills  to  stop  his 
train  when  the  absence  of  a  signal  warned 
him  of  the  danger;  this  absence  of  a  signal 
being  testified  to  by  him.  On  the  other  hand, 
his  own  witnesses  fixed  four  danger  signals 
In  his  path,  and  his  action  convicts  blm  of 
disregarding  them;  and  the  same  rule  of  the 
highest  degree  of  care  brands  this,  also,  as 
contributory  negligence. 

"Your  petitioner,  in  addition,  respectfully 
asks  that  the  Judgment  rendered  by  this 
court  on  April  8,  1910,  be  set  aside,  and  a 
rehearing  granted,  on  the  first  additional 
ground  appearing  In  the  orlg'nal  petition 
for  rehearing,  which  was  as  folUws:  '(1)  The 
cause  was  heard  by  a  court  consisting  of  Mr. 
Chief  Justice  Pope  and  Messrs.  Associate 
Justices  Jones  and  Qary;  Mr.  Justice  Woods 
being  absent  from  the  hearing.    Mr.  C!blef 
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Justice  Pope  resigned  before  the  decision  was 
rendered,  took  no  part  In  it,  and  Mr.  Jus- 
tice Woods  beard  none  of  the  arguments. 
For  these  reasons  your  petitioner  respectful- 
ly submits  that  tbe  cause  has  not  been  heard 
as  determined  by  a  full  court,  such  as  It  was 
entitled  to  under  the  Constitution  and  laws 
of  this  state.' 

"At  the  trial  of  this  cause  before  this 
court,  the  court  consisted  of  Chief  Justice 
Pope  and  Associate  Justices  Jones  and  Gary; 
Mr.  Justice  Woods  being  absent  In  Darling- 
ton, S.  C,  In  attendance  upon  the  funeral 
services  of  Senator  N.  S.  Gibson,  of  Florence 
county.  Subsequent  to  the  hearing  of  the 
cause,  and  before  its  termination  by  this 
court,  to  wit,  on  April  1, 1909,  Mr.  Chief  Jus- 
tice Pope  resigned,  thus  leaving  only  two 
members  of  the  court  who  actually  heard 
the  cause  argued.  The  contention  of  your 
petitioner,  which  is  directed  to  the  Judgment 
of  the  court,  and  as  set  forth  in  the  ground 
of  the  petition  above  stated,  is  that  It  has 
been  deprived  of  the  right  to  have  the  cause 
heard  before  a  constitutionally  constituted 
court,  and,  further,  that  the  judgment  of  this 
court  as  rendered  does  not  meet  the  require- 
ments of  the  Constitution  of  this  state,  and, 
therefore,  cannot  be  a  valid  Judgment,  and 
the  court  necessarily  should  set  aside  this 
Judgment  and  give  the  petitioner  an  oppor- 
tunity to  have  its  rights  Involved  in  this 
cause  heard  and  determined  by  a  constitu- 
tional court 

"Section  2  of  article  5  of  the  Constitution 
of  1895  provides:  'The  Supreme  Court  shall 
consist  of  a  Chief  Justice  and  three  Asso- 
ciate Justices,  any  three  of  whom  shall  con- 
stitute a  qaorum  for  the  transaction  of  busi- 
ness. The  Chief  Justice  shall  preside,  and 
In  his  absence  the  senior  Associate  Justice.' 
We  submit  it  cannot  be  disputed  that  this 
court  cannot  constitutionally  decide  a  cause, 
unless  such  cause  shall  have  been  submitted 
to  the  court  sitting  in  form  and  manner  as 
prescribed  by  the  Constitution  of  the  state. 
It  Is  obvious  that  the  provision  of  the  Con- 
stitution above  quoted  (which,  under  section 
29  of  article  1,  must  be  constmed  to  be  man- 
datory) absolutely  requires  that  there  shall 
be  a  hearing  by  a  quorum  of  the  Supreme 
Court,  and  this  quorum  cannot  consist  of 
less  than  three  memYiers. 

"In  the  present  ease,  the  Judgment  of  the 
court  has  been  rendered  by  two  members  on- 
ly, as,  under  the  Constitution,  Mr.  Justice 
Woods  cannot  be  held  to  have  heard  the 
cause.  That  the  provisions  of  section  2  of 
article  5,  to  which  we  have  already  referred, 
were  Intended  by  the  framers  of  the  Consti- 
tution to  be  observed  without  deviation,  is 
shown  by  section  6  of  the  same  article,  which 
provides  the  manner  in  which  a  constitution- 
al court  may  be  held  when  for  any  reason 
any  Justice  or  Justices  'shall  be  absent  from 
the  hearing.  It  follows,  we  submit,  as  a 
necessary  part  of  the  scheme  projected  by 
the  Constitution,  that  Judgment  shall  not  be 


rendered  In  a  cause  except  by  a  quorum  of. 
the  court  in  all  details  as  to  the  actual  hear- 
ing and  rendition  of  Judgment  If  the  Con- 
stitution may  be  so  construed  as  to  permit 
a  valid  Judgment  of  the  Supreme  Court  by 
the  concurrence  of  absent  Justices  in  the 
Judgment,  the  portions  of  the  Constitution  to 
which  we  have  referred  in  this  petition  must 
first  be  held  to  be  mere  words  of  form  which 
do  not  In  any  way  control  the  administra- 
tion of  Justice  In  this  state.  We  submit  this 
court  will  not  so  distort  the  plain  language 
of  the  Constitution. 

"In  filing  this  amended  petition  for  re- 
hearing, your  petitioner  desires  to  amend 
the  second  additional  ground  of  the  original 
petition  for  rehearing,  which  has  heretofore 
been  filed;  this  ground  appearing  on  page  4 
of  the  original  petition.  As  It  appears  in 
the  original  petition,  the  statement  Is  er- 
roneously made  that,  at  the  time  of  the  ar- 
gument of  the  main  appeal  in  this  cause, 
there  was  argued  before  the  Supreme  Court 
an  appeal  from  the  order  of  his  honor,  Judge 
De  Vore,  refusing  a  motion  for  a  new  trial 
on  after-discovered  evidence.  From  an  ex- 
amination of  the  record  which  will  accom- 
pany this  amended  petition,  the  court  will 
find  the  situation  to  be  as  follows:  On  April 
10,  1909,  the  petitioner  moved  before  Judge 
De  Vore  for  a  new  trial  on  after-discovered 
evidence,  wbteh  motion  was  refused  by  an 
order  filed  by  Judge  De  Vore  on  April  17, 
1909.  Within  due  time  notice  of  appeal  from 
this  order  was  served,  and  thereafter,  within 
due  time,  service  of  case  and  exceptions  was 
made.  Before  the  expiration  of  the  time  with- 
in which  this  appeal  must  have  been  perfect- 
ed, the  plaintift,  upon  notice,  moved  this  court 
to  dismiss  the  appeal  from  the  order  of  Judge 
De'  Vore  refusing  a  new  trial  on  after-dis- 
covered evidence.  'When  this  motion  was 
called  up,  upon  agreement  a  formal  order 
was  passed  by  the  court  providing  that  the 
motion  to  dismiss  this  appeal  would  be  con- 
sidered contemporaneously  with  the  consider- 
ation of  the  appeal  from  the  Judgment  upon 
the  merits.  The  order  also  gave  your  peti- 
tioner (the  appellant  concerned  in  the  motion 
referred  to)  leave  to  file  an  argument  against 
the  dismissal  of  the  appeal  from  the  order 
refusing  a  new  trial  on  after-discovered  evi- 
dence. It  appears,  therefore,  that  there  Is 
not  before  this  court  any  question  affecting 
the  merits  of  the  appefil  from  the  order  of 
Judge  De  Vore  refusing  a  new  trial  on  after- 
discovered  evidence.  The  only  question  which 
was  presented  to  this  court  for  consideration 
was  if  the  appeal  In  question  should  be  dis- 
missed because  no  appeal  would  lie  from 
Judge  De  Vore's  order,  for  the  reasons  re- 
lied upon  by  the  attorneys  for  the  appellant- 
respondent  In  urging  the  motion  before  this 
court.  In  Its  decision  upon  the  merits,  filed 
on  April  8,  1910,  this  court  has  made  no  ref- 
erence to  the  motion  in  question,  and  it  is 
obvious,  therefore,  that  the  court  has  Inad- 
vertently   overlooked    the    situation    under 
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Which  it  heard  the  motion  and  undertook  to 
decide  If  an  appeal  would  lie  from  the  order 
•refusing  a  new  trial  on  af^r-dlscovered  evi- 
dence. 

"In  pursuance  of  the  order  of  this  court 
made  on  June  2,  1909,  your  petitioner  duly 
filed  its  argument  against  the  dismissal  of 
the  appeal  from  the  order  of  Judge  De  Vore. 
In  this  argument  were  set  forth  the  order 
appealed  from,  the  appellant's  exceptions, 
and  the  grounds  of  the  motion  to  dismiss 
the  appeal.  The  motion  papers  were  duly  fil- 
«d  by  the  plaintiff  respondent  In  making  the 
motion,  and  the  matter  referred  to  was 
merely  inserted  in  the  appellant's  argument 
for  the  convenience  of  the  court  This  is  re- 
ferred to  now  for  the  reason  that.  In  pre- 
senting to  the  court  this  amended  petition 
for  rehearing,  your  petitioner  will  append  to 
the  petition  copies  of  the  following  papers 
heretofore  filed  in  the  case  in  this  court; 
<1)  The  printed  case  and  exceptions  in  the 
main  appeal  from  the  Judgment  on  the  mer- 
its. (2)  Points  and  authorities  filed  by  the 
defendant  appellant  in  the  main  appeal.  (3) 
In  printed  form  the  notice,  with  alBdavIts 
and  photographs,  of  motion  which  was  made 
by  the  defendant  appellant  In  this  court  on 
January  8,  1909,  for  the  suspension  of  the 
bearing  of  the  appeal  from  Judgment  on 
the  merits,  and  for  leave  to  more  the  circuit 
court  for  a  new  trial  upon  after-discovered 
evidence.  (4)  Printed  argument  of  the  de- 
fendant appellant  filed  under  the  order  of 
this  court  in  opposition  to  the  motion  to  dis- 
miss the  appeal  from  the  order  of  Judge  De 
Vore  refusing  a  new  trial  on  after-discovered 
evidence.  These  papers  must  necessarily  be 
before  the  court  In  order  that  It  may  prop- 
erly determine  the  qnestions  presented  by 
this  amended  petition  for  rehearing,  and 
your  petitioner  has  deemed  it  wise  thus  to 
insure  the  court's  having  these  papers  be- 
fore It 

"In  opposing  the  motion  to  dismiss  the  ap- 
peal from  Judge  De  Vore's  order  your  peti- 
tioner asserted  as  sound  propositions  of  law: 
<1)  That  In  his  order  Judge  De  Vore  decided 
questions  of  law,  and  If  any  of  these  ques- 
tions was  erroneously  decided  an  appeal 
would  lie  to  this  court  from  the  commission 
of  such  error  of  law;  and  (2)  that  if,  in  exer- 
cising any  discretion  vested  in  him,  bis  hon- 
or, the  circuit  Judge,  based  such  exercise  of 
discretion  upon  an  erroneous  construction  of 
law,  an  appeal  would  lie  to  this  court  from 
such  abuse  of  discretion.  Tour  petitioner 
contended,  in  opposing  the  motion  to  dismiss 
the  appeal,  that  its  exceptions  properly  rais- 
ed every  question  necessary  to  be  raised  in 
order  to  give  this  court  Jurisdiction  to  hear 
and  determine  its  appeal;  and  It  is  respect- 
fully submitted  now  that  upon  merely  casual 
Inspection  it  must  be  conceded  that  the  ap- 
peal from  Judge  De  Yore's  order  should  not 
be  dismissed  by  this  court  by  mere  motion  by 
the  respondent 

"Obviously,  the  consideration  of  whether 


or  not  in  his  order  his  honor.  Judge  De  Vore, 
did  commit  errors  of  law,  involves  questions 
which  are  in  no  wise  before  this  court  now 
for  determination.  The  sole  question  to  be 
determined  by  this  court  is  if  It  has  Juris- 
diction to  hear  and  determine  an  appeal  from 
an  ordel:  denying  a  new  trial  upon  after- 
discovered  evidence;  sncb  appeal  being  based 
upon  exceptions  distinctly  in  terms  charging 
errors  of  law.  That  in  such  a  situation  an 
appeal  will  He  to  this  court  is  well  settled  by 
numerous  decisions,  among  them  the  follow- 
ing: State  V.  David,  14  S.  C,  at  page  432; 
State  V.  Workman,  15  S.  C,  at  page  54T; 
Wood  V.  Atlanta  &  Charlotte  A.  l^.  R.  Co., 
19  S.  G.  579;  Sams  v.  Hoover,  33  S.  C.  401, 
12  S.  E.  8;  State  v.  Rhodes,  44  S.  C.  331,  21 
S.  E.  807,  22  S.  E.  306;  Peeples  v.  Werner  & 
Co.,  51  S.  C.  405,  29  S.  B.  2. 

"The  rule  is  thus  stated  in  Sams  ▼.  Hoov- 
er, supra:  The  conclusion  of  the  circuit 
Judge,  that  the  showing  made  is  not  suffi- 
cient to  warrant  the  granting  of  the  motion, 
is  final  and  not  appealable,  unless  it  appears, 
as  it  did  In  the  case  of  State  v.  David,  supra, 
that  such  conclusion  was  based  upon  some 
erroneous  ruling  of  law.'  And  in  Peeples  t. 
Werner  &  Co.,  supra.  In  the  following  lan- 
guage: 'It  is  well  settled  in  this  state  that 
no  alleged  error  of  a  trial  Judge  in  refusing 
to  grant  a  new  trial  Is  reviewable  In  this 
court  unless  the  said  Judge  commits  some 
error  of  law.'  And  In  State  v.  Workman, 
supra:  'This  motion  was  addressed  to  the 
discretion  of  the  circuit  Judge,  and  unless  bis 
discretion  was  abused,  or  some  rule  of  law 
was  violated,  we  have  no  authority  to  inter- 
fere.' 

"We  have  discussed  the  matter  so  fully 
in  the  argument  filed  In  opposition  to  the 
motion  to  dismiss  the  appeal  from  the  order 
of  Judge  De  Vore  that  we  do  not  deem  it 
necessary  in  this  petition  to  indulge  In 
lengthy  comment  believing  It  to  be  sufficient 
simply  to  call  the  attention  of  the  court  to 
its  failure  to  pass  upon  this  question." 

PER  CURIAM.  The  amended  petition  for 
rehearing  In  the  above-stated  case  is  hereto 
attached.  After  careful  consideration  the 
court  is  of  the  opinion  that  no  material  mat- 
ter or  Issue  arising  upon  the  record  has  been 
overlooked  or  disregarded. 

Petitioner  further  contends  that  the  cause 
was  heard  January  13,  1909,  by  the  court 
which  then  consisted  of  Chief  Justice  Pope 
and  Associate  Justices  Gary  and  Jones,  As- 
sociate Justice  Woods  being  temporarily  ab- 
sent; that  the  opinion  of  the  court  was  filed 
April  8,  1910,  at  which  time  Chief  Justice 
Pope  was  not  a  member  of  the  court  having 
resigned;  and  that  therefore,  there  was  no 
quorum  of  the  court  authorized  to  partici- 
pate in  the  decision  of  the  case.  It  appears, 
however,  that  In  June,  1909,  when  the  motion 
to  dismiss  the  appeal  from  the  order  of 
Judge  De  Vore,  dated  April  17,  1909,  wa« 
heard,  the  court  consisctd  of  Chief  Justiot 
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Jones  and  Associate  Justices  Oary  and 
Woods,  Justice  Hydrlck  being  disqualified 
having  heard  the  cause  on  circuit,  and  at 
that  time  a  formal  order  by  agreement  was 
made  that  the  motion  to  dismiss  would  be 
considered  contemporaneously  with  the  con- 
sideration of  the  appeal  from  the  Judgment 
upon  the  merits.  This  can  only  be  con- 
strued as  a  submission  by  consent  of  the 
main  appeal  to  the  court  as  then  constituted. 

It  cannot  be  urged  or  held  that  Justice 
Woods  was  not  qualified  to  participate  in 
the  decision  of  the  case  upon  Its  merits,  as 
well  as  In  the  motion  to  dismiss.  The  case 
was  submitted  to  the  court  having  a  quorum 
present,  and  was  decided  upon  a  quorum  of 
tlie  court  authorized  to  participate  therein. 
The  motion  to  dismiss  the  appeal  from  the 
order  refusing  a  new  trial  on  after^iscover- 
ed  evidence  has  been  determined  adversely 
to  appellant. 

There  being  no  ground  tor  a  rehearing,  the 
petition  herein  is  dismissed,  and  the  stay  of 
tbe  remittitur  heretofore  granted  la  revoked. 

an  s.  a.  ibx)  , 

MILLS  ▼.  ATLANTIC  COAST  LINE  R.  00. 

(Supreme  Court  ot  South  Carolina.     Oct  21, 
1910.) 

1.  New  Tbiai,  (|  90*)— Appeal  and  Ebrob 
(1 981*)— Newlt  Dibcoverkd  E^?idkncb— Ju- 
DICIAI,  Dtscbetion. 

A  motion  for  new  trial  on  after-discovered 
eridence  la  addressed  to  tbe  discretion  of  the 
circuit  court,  and  a  refusal  of  such  motion  is 
reviewable  only  for  abuse  of  discretion,  or  where 
exercise  of  discretion  was  controlled  by  an  er- 
ror of  law. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §i  201,  207 ;  Dec.  DiR.  §  9G;*  Ap- 
peal and  Error,  Cent  Dig.  i  3876;  Dec.  Dig. 
I  081.*] 

2.  Appeal  and  Bbbob  (S  901*)— Decisions  Re- 
viewable— Matters  of  Fact. 

The  Supreme  Court  has  no  Jurisdiction 
of  matters  of  fact  in  actions  at  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  K  3896-3899,  39l2,  3913; 
Dec.  Dig.  S  901.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  J.  W.  De  Vore,  Judge. 

Action  by  L.  A.  Mills  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  an  or- 
der refusing  a  new  trial,  defendant  appeals. 
On  motion  to  dismiss  appeal.  Motion  grant- 
ed, and  appeal  dismissed. 

See,  also,  85  S.  C.  463,  67  S.  El  565;  69  S. 
E.  91. 

The  following  Is  the  order  of  Judge  De- 
Vore,  hereinafter  referred  to: 

"This  was  a  motion  heard  by  me  at  this 
April  term  of  court,  1909,  for  the  above  coun- 
ty, for  a  new  trial  In  the  above-stated  case, 
upon  after-discovered  evidence.  It  appears 
that  the  case  was  tried  once  by  Judge  Grage 
and  a  Jury,  and  resulted  in  a  verdict  for 
plaintiff  for  $16,000,  after  which,  upon  mo- 


tion for  a  new  trial,  on  the  minntes  of  this 
court,  Judge  Gage  granted  same.  Thereafter 
the  case  was  again  tried  by  Judge  Hydrlcli 
and  a  Jury,  at  March  term  of  court,  1908,  for 
the  above  county,  and  resulted  in  a  verdict 
for  plalntlfl?  for  $18,000,  whereupon  motion 
for  a  new  trial  was  again  made,  and  refused 
by  Judge  Hydrick.  The  case  Is  now  pending 
in  the  Supreme  Court  upon  appeal.  The  aft- 
er-discovered evidence  upon  which  this  mo- 
tion is  made  Is  based  upon,  as  admitted  in 
argument  of  counsel,  and  as  appears  from  the 
record  used  before  me,  an  affidavit  of  a  de- 
tective employed  by  the  defendant  for  the 
purpose  of  keeping  watch  upon  tbe  plaintiff, 
and  making  report  of  his  conduct  and  actions 
since  the  last  trial.  In  fact,  tbe  detective 
states  In  the  aflldavlt:  'It  correctly  sets  out 
the  conduct  and  actions  of  Mr.  Mills  during 
the  period  beginning  on  the  13th  of  November 
and  ending  on  the  Slst  day  of  December, 
1908.'  The  object  of  the  evidence  set  forth 
and  contained  in  this  affidavit,  signed  by  J. 
N.  Cook,  Is  for  the  purpose,  as  I  understand 
Its  import,  to  show  that  the  plaintiff  could 
not  have  been  as  seriously  Injured  as  claimed 
In  his  complaint  andtas  appeared  from  the 
evidence  In  the  case  when  tried.  Now,  the 
evidence  set  forth  In  the  affidavit.  It  will  be 
sufficient  to  state  (see  affidavit),  Is  of  such  a 
character  and  nature  as  will  form  the  basis 
and  foundation  for  the  Introduction  of  ex- 
pert testimony.  In  case  a  new  trial  is  granted, 
for  the  purpose  of  explaining  what  the  evi- 
dence contained  in  the  affidavit  means,  in  so 
far  as  the  same  relates  to  and  concerns  the 
serious  injury  alleged  and  claimed  by  the 
plaintiff  to  have  been  Inflicted  upon  him  by 
the  defendant  While  I  am  to  assume  for 
the  purpose  of  this  motion  that  the  after-dis- 
covered evidence  is  true,  or  rather  I  am  not 
called  upon  to  pass  upon  Its  truthfulness,  yet 
I  feel  it  my  duty  to  take  Into  consideration 
that  expert  testimony  would  be  submitted  on 
behalf  of  the  plaintiff  as  well  as  the  defend- 
ant,  and  In  rebuttal  to  that  of  defendant  for 
the  purpose  of  showing  and  explaining  the 
conduct  and  actions  of  plaintiff  in  so  far  as 
same  relates  to  and  concerns  the  seriousness 
of  plaintiff's  injury.  It  is  well  to  state  that 
there  are  several  other  affidavits  which  were 
submitted,  but  all  in  substance  relate  to  and 
concern  the  conduct  aud  actions  of  plaintiff 
since  the  last  trial.  Without  taking  Into  con- 
sideration, in  passing  upon  this  motion,  that 
there  may  be  some  doubt  as  to  whether  or 
not  the  evidence  can  be  regarded  as  after- 
discovered,  on  account  of  the  fact  that  It  was 
not  in  existence  at  tbe  time  of  the  former  tri- 
al, but  has  come  into  existence,  I  cannot  see 
my  way  clear  to  grant  a  new  trial  in  this 
case.  The  rule  is,  and  ought  to  be,  that  the 
after-discovered  evidence  should  be  such  as 
would,  not  possibly,  but  probably,  change  the 
result  of  the  last  trial,  or  former  trial.  The 
evidence  before  me  does  not  so  Impress  me. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Ktj  Ko,  Series  t  Rep'r  Indexea 
60  S.B.-7 
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Indeed,  I  do  not  tbink  It  would  probably 
change  the  result 

"The  reason  of  the  rnle  is  plain  and  clear. 
The  Judgments  of  the  courts  should  be  looked 
upon  with  that  degree  of  solemnity  and  re- 
spect which  they  must  always  command  from 
a  people  and  the  public  generally.  They  must 
have  a  stability  and  fixedness  that  will  in- 
sure confidence  and  safety  to  the  public; 
hence,  If  they  are  to  be  lightly  regarded,  and 
vacated,  unless  upon  ample  and  sufllcient 
reason,  based  upon  strong  grounds,  they  will 
be  regarded  as  uncertain  and  vacillating. 
There  are,  no  doubt,  cases  in  which  the 
solemn  determinations — ^judgments — of  the 
courts  should  be  vacated ;  but  this  should  not 
be  done  unless  for  the  soundest  and  clearest 
reasons.  Otherwise,  under  the  law  as  it  ex- 
ists In  this  state  at  present,  the  circuit  judges 
will  be  called  upon  to  try,  so  to  speal;,  up- 
on affidavits  containing  'after-discovered  evi- 
dence, every  hotly  contested  case  of  any  im- 
portance. The  evidence  In  this  case  not  being 
of  such  a  character  and  nature,  and  so  con- 
vincing, as  to  ensible  me  to  say  that  it  would 
probably  change  the  result  of  the  last  trial, 
I  am  therefore  forced  ^o  refuse  the  motion 
for  a  new  trial. 

"It  is  therefore  ordered  that  said  new  trial 
be,  and  the  same  Is  hereby,  refused.  It  Is 
further  ordered  that  all  the  papers,  records, 
and  affidavits  used  In  the  hearing  of  this  mo- 
tion be  filed,  together  with  this  order,  with 
the  clerk  of  the  court  for  the  above  county. 
It  is  farther  ordered  that  said  clerk  giva  to 
the  attorneys  interested  on  each  side  In  this, 
the  above  case,  notice  of  the  filing  of  this  or- 
der, as  soon  as  practicable  after  its  filing." 

The  following  are  the  exceptions  to  the 
above  order: 

"First.  Because  the  presiding  Judge  erred 
in  holding  as  follows:  'Now,  the  evidence 
set  out  In  the  affidavits.  It  will  be  sufficient 
to  state  (see  affidavits),  is  of  such  a  character 
and  nature  as  will  form  the  basis  and  founda- 
tion for  the  introduction  of  expert  testimony, 
In  case  a  new  trial  Is  granted,  for  the  purpose 
of  explaining  what  the  evidence  contained  in 
the  affidavits  means.  In  so  far  as  the  same 
relates  to  and  concerns  the  serious  injury  al- 
leged and  claimed  by  the  plalntifiT  to  have 
been  inflicted  upon  him  by  the  defendant' — 
the  error  assigned  being  that,  the  evidence 
set  out  In  the  affidavits  being  not  only  such 
as  would  form  the  basis  and  foundation  for 
the  introduction  of  expert  testimony,  but  also 
to  show  the  actual  physical  condition  of  the 
plaintiff,  who  had  claimed  to  be  permanently 
Injured,  such  testimony  was  in  itself  material 
to  the  Issues  raised  by  the  pleadings,  without 
reference  to  any  expert  testimony  that  might 
thereafter  be  offered  on  the  trial  of  the  case, 
as  to  the  permanent  physical  disability  of  the 
plaintiff. 

"Second.  Because  the  presiding  judge  erred 
in  holding:  'The  rule  is,  and  ought  to  be, 
that  the  after-discovered  evidence  should  be 
such  as  would,  not  possibly,  but  probably. 


change  the  result  of  the  last  trial,  or  former 
trial.  The  evidence  before  me  does  not  im- 
press me.  Indeed,  I  do  not  think  it  would 
probably  change  the  result'  •  •  •  And 
also:  "The  evidence  in  this  case  not  being  of 
such  a  character  and  nature^  and  so  convin- 
cing, as  to  enable  me  to  say  it  would  proba- 
bly change  the  result  of  the  last  trial,  I  am 
therefore  forced  to  refuse  the  motion  for  a 
the  new  trial' — ^tbe  error  assigned  as  to  both 
of  the  above  holdings  being  that  the  questions 
before  the  coart  upon  the  motion  for  a  new 
trial  upon  the  ground  of  after-discovered  evi- 
dence were,  first  whether  such  evidence  was 
discovered  after  the  trial ;  second,  whether 
such  evidence  was  material  to  the  issue  raised 
by  the  pleadings;  and,  third,  whether  such 
evidence  could  have  been  discovered  before 
the  trial  by  the  defendant  by  the  exercise  of 
due  diligence,  and  that  under  the  principles 
decided  and  rulings  laid  down  by  the  Su- 
preme Court,  If  these  questions  were  resolved 
in  the  affirmative,  then  the  new  trial  upon  the 
ground  stated  ought  to  be  granted. 

"Third.  Because  the  presiding  Judge  erred 
in  not  holding  that  the  newly  discovered  evi- 
dence would  affect  the  result" 

Wlllcox  &  WiUcox  and  T.  If.  Mordecal,  for 
appellant.  Legare,  Holman  &  Baker,  for  re- 
spondent 

JONES,  C.  J.  This  la  a  motion  to  dismiss 
an  appeal  from  an  order  of  Judge  De  Yore 
dated  April  17,  1900,  refusing  motion  for  a 
new  trial  on  after-discovered  evidence. 

During  the  pendency  of  the  appeal  from 
the  Judgment  on  verdict  the  defendant  ap- 
pellant moved  this  court  for  a  suspension  of 
the  appeal  that  motion  for  new  trial  on  after- 
discovered  evidence  could  be  made  In  the 
circuit  court  and  this  court  under  the  au- 
thority of  State  V.  Lee.  80  S.  C.  36T,  61  S.  B. 
657,  decided  that  the  circuit  court  had  Juris- 
diction to  entertahi  snch  a  motion  notwith- 
standing the  pendency  of  an  appeal  (82  S.  O. 
126,  63  S.  R  SOS),  and  that  the  proper  prac- 
tice was  to  make  such  motion  tn  the  circuit 
court  Thereupon  the  motion  was  made  be- 
fore Judge  De  Vore  on  circuit,  and  resulted 
in  the  order  dismissing  the  motion,  upon  the 
ground  that  the  evidence  submitted  was  not 
of  such  a  nature  as  would  probably  change 
the  result  should  a  new  trial  be  ordered. 
The  defendant  gave  notice  of  appeal  from 
said  order,  which  order,  with  the  exceptions 
thereto,  are  herewith  reported  for  such  ref- 
erence as  the  disposition  of  this  motion  may 
require. 

The  motion  to  dismiss  is  upon  the  follow- 
ing grounds:  (1)  Because  no  appeal  will  lie 
from  an  order  refusing  a  motion  for  a  new 
trial  on  the  ground  of  after-discovered  evi- 
dence, unless  there  has  been  an  abuse  of  dis- 
cretion, and  none  such  has  been  shown  to  ex- 
ist in  this  case  by  the  exceptions  and  assign- 
ments of  error.  (2)  That  it  appears  from  the 
decree  of  Judge  De  Vore  that  he  refused  said 
motion  upon  the  facts,  in  that  he  was  not 
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satisfied  that  the  showing  made  by  the  de- 
fendant would  Justify  the  court  In  granting  a 
new  trial  on  the  ground  of  after-discovered 
evld^ice,  based  uj;>on  the  affidavit  of  a  detec- 
tive, who  subsequent  to  the  trial,  had  watch- 
ed the  actions  of  the  plaintiff;  and  no  appeal 
will  lie  from  such  finding.  (3)  Because  no 
aiH>eal  will  He  from  the  order  of  Judge  De 
Vore  in  this  case,  aa  the  same  Involves  a  mat- 
ter of  discretion,  which  will  not  be  reviewed 
in  this  conrt  in  the  ahs^ice  of  abuse  of  dis- 
cretion. 

The  rale  is  well  settled  that  a  motion  for 
a  new  trial  on  after-dlBcov^ed  evld^ice  Is 
addressed  to  the  discretion  of  the  circuit 
court,  and  the  refusal  of  such  motion  will 
aot  be  reviewed,  unless  it  appears  that  there 
was  abuse  of  discretion,  or  that  the  exercise 
of  discretion  was  controlled  by  some  error  of 
Uw.  State  V.  David,  14  S.  C.  432;  State  v. 
Workman,  15  S.  C.  547;  Sams  v.  Hoover,  33 
8.  O.  404, 12  S.  B.  8;  Seegers  v.  McCreery,  41 
a  C.  549,  19  S.  E.  .606;  Peeples  v.  Werner  & 
Ca,  51  a  C.  405,  29  S.  E.  2.  Such  a  motion 
most  generally  depend  upon  matters  of  fact, 
over  which  this  court  has  no  Jurisdiction  in 
actions  at  law.  Neither  the  order  of  Judge 
De  Yore  nor  the  exceptions  thereto,  which 
have  been  brought  to  onr  attention  in  this 
motion,  show  any  abuse  of  discretion  or  er- 
ror of  law  controlling  the  exercise  of  discre- 
tion. 

In  Sams  t.  Hoover,  83  S.  G.  408,  12  S.  B.  8, 
the  conrt  declared:  "To  Justify  the  granting 
of  a  motion  for  a  new  trial  upon  the  ground 
of  after-discovered  evidence,  the  moving  par- 
ty must  establish  to  the  satisfaction  of  the 
conrt  before  which  the  motion  is  made  at 
least  three  facts:  (1)  That  the  proposed  new 
evidence  was  discovered  after  the  former 
trial.  (2)  That  it  could  not  by  the  use  of  due 
diligence  have  been  discovered  in  time  to  be 
offered  at  the  former  trial.'  (3)  That  it  Is  ma- 
terial." This  does  not  mean  that  such  a  show- 
ing entitles  one  as  matter  of  right  to  a  new 
trial,  but  that  such  facts  are  necessary  to  in- 
TOke  the  exercise  of  the  court's  discretion. 
Notwithstanding  such  a  showing,  the  conrt 
may  properly  decline  to  grant  a  new  trial; 
for  it  may  not  appear  that  the  ends  of  Justice 
will  not  be  better  promoted  by  a  new  trial. 

While  the  evidence  may  be  such  as  would 
be  admissible  on  another  trial,  and  may  be 
material,  It  may  not  be  regarded  by  the  court 
as  erufflclently  material  to  warrant  a  belief 
that  the  result  would  be  different.  That  the 
result  may  possibly  be  different  on  another 
trial  is  not  the  test,  for  in  cases  of  conflict 
of  testimony  there  is  always  the  possibility 
of  a  different  result.  It  should  at  least  ap- 
pear to  the  court  that  the  newly  discovered 
testimony  would  probably  change  the  result 
Wardlaw  v.  Oil  Mill,  74  S.  C.  376,  54  S.  B. 
658,  114  Am.  St.  Rep.  1004.  In  State  v.  Da- 
vid, 14  S.  C.  432,  the  court  declared:  "There 
ean  be  no  doubt  that  motions  of  this  sort 


should  be  received  with  the  utmost  caution, 
because,  as  it  is  said  by  a  learned  Judge, 
there  are  but  few  cases  tried  In  which  some- 
thing new  may  not  be  hunted  up,  and  also  be- 
cause it  tends  to  perjury." 

As  the  record  does. not  show  an  appealable 
or  reviewable  case,  the  motion  is  granted, 
and  the  appeal  dismissed. 


(87  S.  C.  144) 

GDE  y.  WILSON. 

(Supreme  Court  of  South  Carolina.     Oct.  18, 
1910.) 

1.  Apfeax  and  Bbbob  (g  237*)— Dehiai.  or , 
New  Tbial— Review. 

An  assignment  that  the  court  erred  in  deny- 
ing a  new  trial,  on  the  ground  that  there  was 
no  evidence  of  negligence  or  willfulness,  is  not 
before  the  court,  where  there  was  no  motion 
for  nonsuit,  nor  request  to  direct  a  verdict  on 
either  ground. 

[TSid.  Note. — For  other  cases,  see  Appeal  and 
Erroi^  Cent.  Dig.   S|  1386-1388;    Dec.   Dig.  | 

2.  HioHWATs    ({    184*)  —  Coixisioss  —  Evi- 
dence. 

Evidence  held  to  show  negligence  and  reck- 
lessness in  the  operation  of  an  automobile,  caus- 
ing a  collision  with  a  horse  and  team,  render- 
ing the  operator  of  the  automobile  liable. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  §  184.*] 

3.  Highways   (J    184*)  — CoiiiSiONS— Evi- 
dence. 

A  charge,  in  an  action  for  negligence  and 
recklessness  in  operating  an  automobile,  caus- 
ing a  collision  with  a  horse  and  baggy,  that  an 
automobile  driver  and  the  driver  of  a  horse 
have  an  equal  right  to  use  a  public  highway, 
and  one  operating  an  automobile  must  exercise 
ordinary  care,  taking  into  account  the  character 
of  his  machine,  its  tendency  to  frighten  horses, 
and  the  situation,  etc.,  merely  imposes  on  the 
operator  of  automobile  the  duty  of  exercising 
ordinary  care  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  I  184.*] 

4.  HiOHWATS    (I    172*)  — CoixisioNS— Evi- 
dence. 

An  operator  of  an  automobile  on  a  public 
highway  must  exercise  the  care  which  ordinary 
prudence  requires  under  the  circumstances,  and 
in  the  absence  of  statute  he  need  not  stop  on 
discovering  that  a  horse  is  frightened,  unless 
ordinary  prudence  requires  it. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  172.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County ;   Ernest  Gary,  Judge. 

Action  by.  Benjamin  P.  Gne  against  Dur- 
ham S.  Wilson.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Wolfe  &  Berry,  for  appellant  Raysor  & 
Summers  and  A.  H.  Moss,  for  respondent 

JONES,  C.  J.  This  appeal  is  from  ver- 
dict and  Judgment  for  $1,000  in  favor  of 
plaintiff  against  defendant  in  an  action  at 
«ommon  law  to  recover  damages  for  Injuries 
to  plaintiff's  person  and  his  horse  and  bug- 
gy, resulting  from  a  collision  on  a  bridge 
over  Edisto  river  on  the  public  highway  with 


•For  other  cases  see  same  topic  ana  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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an  automobile  alleged  to  have  been  negligent- 
ly and  recklessly  operated  by  defendant  A 
motion  for  new  trial  was  made  and  refused. 

The  first  and  third  exceptions  assign  error 
In  refusing  new  trial,  because  there  was  evi- 
dence neither  of  negligence  nor  of  wllUulness. 
As  there  was  no  motion  for  nonsuit,  nor  re- 
quest to  direct  verdict  on  either  ground,  the 
exceptions  are  not  properly  b^ore  the  court 
Jennings  v.  Edgefield  Mfg.  Co.,  72  S.  C.  419, 
52  S.  E.  113 ;  Horn  v.  Railway  Co.,  78  S.  C. 
73,  58  S.  B.  963;  Entzmlnger  v.  Railway,  79 
S.  C.  154,  60  S.  E.  441;  Elms  v.  Power  Co., 
79  S.  C.  513,  60  S.  E.  1110;  Baker  v.  W.  U. 
Tel.  Co.,  84  S.  C.  484,  06  S.  B.  182. 

We  may  add,  however,  that  there  was  some 
testimony  from  which  the  jury  may  have  in- 
ferred negligence  and  recklessness  on  the  part 
of  defendant  as  the  cause  of  the  injury. 
There  was  testimony  for  plaintiff  that  the 
bridge  was  about  20  feet  wide  and  60  feet 
long,  with  abutments  of  some  length;  that 
when  plaintiff's  horse  and  buggy  went  upon 
one  end  of  the  bridge,  the  defendant's  auto- 
mobile was  standing  noiseless  at  the  other 
end;  that  when  the  horse  got  near  the  mid- 
dle of  the  bridge,  within  about  30  feet  of  tbe 
automobile,  plaintiff  put  his  machine  in  mo- 
tion, with  much  noise  and  blowing  the  horn 
several  times;  that  the  horse  became  fright- 
ened and  unmanageable,  and  backed  to  the  end 
of  the  bridge,  and  turned  upon  the  embank- 
ment where  the  buggy  was  struck  by  the  au- 
tomobile, the  hind  wheels  crushed,  and  plain- 
tiff thrown  out  and  injured  to  some  extent; 
that,  when  the  buggy  was  struck,  defendant 
had  driven  the  machine  from  his  right  to 
his  left  side,  where  the  horse  and  buggy 
were;  and  that  defendant  could  have  gone 
by  to  the  right  and  could  have  stopped  his 
machine  before  the  collision,  and  that  no  ef- 
fort was  made  to  stop.  The  testimony  for 
the  defendant  was  to  the  effect  that  the 
horse  did  not  become  frightened  until  the  ma- 
chine was  nearly  opposite,  and  then  seemed 
to  be  frightened  at  something  in  front  and 
backed  or  moved  in  front  of  the  machine, 
which  then  drove  to  the  left  to  avoid  colli- 
sion with  the  horse,  and  that  every  effort  was 
made  to  avoid  a  collision. 

The  second  exception  la  as  follows:  "(2) 
The  charge  of  the  presiding  Judge,  taken  as 
a  whole  and  thus  considered,  Is  erroneous,  in 
that  It  imposes  upon  the  defendant  a  higher 
nnd  gi-eater  degree  of  care  in  operating  the 
automobile  than  'such  care  as  a  prudent  per- 
son would  exercise'  under  the  circumstances. 
The  effect  of  the  charge  was.  In  substance, 
to  Instruct  the  Jury  that  In  case  a  horse 
should  become  frightened  or  unmanageable, 
it  was  Incumbent  on  the  driver  of  an  auto- 
mobile to  see  that  no  injury  or  damage  re- 
sulted to  the  occupants  of  the  other  vehicle. 
The  charge  is  likewise  open  to  the  vice  of 
making  the  automobile  driver  responsible  for 
the  safety  of  the  horse-drawn  vehicle  and  its 
occupants,  thus  imposing  a  higher  degree  of 
care  than  the  law  imposes  in  such  case,  es- 


pecially when  he  used  the  language,  "Their 
use  should  be  accompanied  with  that  degree 
of  prudence  in  management  and  considera- 
tion of  the  rights  of  others  which  is  consist- 
ent with  their  safety,'  and  language  of  sim- 
ilar Import  throughout  the  charge." 

The  charge,  bearing  on  this  subject  which 
we  here  quote,  shows  that  the  -  exception  is 
not  well  founded:  "Bear  in  mind  that  the 
public  highway  is  for  the  public,  and  the  man 
in  the  automobile  has  the  right  to  use  it  and 
the  man  with  the  horse  has  the  right  to  use 
it;  but  neither  has  the  right  to  use  It  to  the 
exclusion  of  the  other.  They  must  each  re- 
spect the  rights  of  the  other.  Here  is  what 
the  law  books  have  to  say:  'One  operating 
an  automobile  on  the  public  highway  owes  to 
the  persons  driving  horses  thereon  the  duty 
carefully  to  control  and  operate  the  machine, 
so  as  to  avoid  causing  needless  injury;  and 
this  duty  requires  him  to  take  into  account 
the  character  of  his  machine,  its  general  ap- 
pearance, the  noise  accompanying  Its  opera- 
tion, Its  new  use  In  the  vicinity,  Its  tendency 
to  frighten  horses,  and,  from  such  and  all 
other  pertinent  considerations,  to  proceed 
with  that  speed  and  caution  whicb  reasonable 
care  requires  according  to  the  place  and  pres- 
ence of  other  travelers.'  Indiana  Springs 
Company  v.  Brown,  165  Ind.  465,  74  N.  E, 
615,  1  U  B.  A.  (N.  S.)  238.  The  amount  of 
care  and  precaution  to  be  exercised  depends 
in  a  large  manner  on  the  situation  at  the 
time.  Wliat  might  be  reckless  driving  in  the 
city  of  Orangeburg  might  not  be  so  considered 
on  a  county  road ;  what  might  be  considered 
proper  care  on«the  streets  of  Orangeburg 
might  not  be  proper  care  in  crossing  a  bridge 
or  trestle,  or  going  up  or  down  a  hill.  'While 
automobiles  are  lawful  means  of  conveyance, 
and  have  equal  rights  upon  the  public  roads 
with  horses  and  carriages,  their  use  should 
be  accompanied  wHh  that  degree  of  prudence 
in  management  and  consideration  of  the  right 
of  others  which  is  consistent  with  their  safe- 
ty. If  the  operator  of  an  automobile  knows, 
or  by  the  exercise  of  ordinary  care  may 
know,  that  his  machine  has  so  far  excited  a 
horse  as  to  render  the  animal  dangerous  and 
unmanageable,  it  Is  his  duty  to  stop  the  au- 
tomobile and  take  such  other  steps  for  the 
safety  of  those  in  the  vehicle  drawn  by  the 
horse  as  ordinary  prudence  may  suggest' 
Shlnkle  v.  McCuUough,  116  Ky.  960,  77  S.  W. 
190.  105  Am.  St  Rep.  249.  Now,  what  would 
a  man  of  ordinary  prudence  and  care  be 
called  upon  to  do  on  an  occasion  such  as  has 
been  detailed  here  to  you  from  the  witness 
stand?  That  is  what  the  defendant  in  this 
case  would  be  called  on  to  do;  that  is  what 
would  be  required  of  him,  and  if  he  exercised 
that  ordinary  care  that  a  man  of  ordinary 
car*  and  prudence  and  foresight  would  have 
exercised  to  prevent  a  collision,  then  It  would 
be  an  accident  and  he  would  not  be  liable. 
If  he  failed  to  observe  that  degree  of  care, 
and  ordinary  prudence,  and  caution  and  fore- 
sight that  would  be  expected  of  a  man  of 
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ordinary  prudence  and  foresight,  then  he 
would  be  negligent,  and  if  injury  resulted 
from  that  n^Ugeuce  then  he  would  be  liable 
for  actual  damages.  If  the  injury  was  the 
result  of  a  wicked,  cruel,  wanton  spirit,  he 
would  be  liable  also  for  punitive  damages, 
damages  to  punish  him  tor  his  wanton,  will- 
ful, and  reckless  act  The  difference  Is  this: 
If  a  person  through  his  negligence  Injures  an- 
other, in  his  person  or  in  his  property,  he  is 
liable  to  compensate  him  for  the  actual  dam- 
age that  he  has  inflicted  on  him.  He  would 
be  liable  to  compensate  him  to  the  extent  of 
bis  actual  injuries,  because  he  was  injured 
through  his  neglig«ace.  If  he  has  been  in- 
jured on  account  of  the  wanton  and  wicked 
spirit  of  the  person  who  does  the  injury,  or 
on  account  of  the  reckless  disregard  of  the 
rights  of  another,  then  you  can  visit  on  the 
I)er8on  committing  the  injury  punitive  dam- 
ages. The  rule  of  the  common  law  is,  and 
always  has  been,  that  while  a  person  might 
travel  the  highway  with  a  conveyance  or  a 
loaded  vehicle  which  Is  liable  to  frighten 
horses,  yet  he  must,  while  doing  so,  exercise 
reasonable  care  to  avoid  accident  and  injury 
to  others  traveling  along  such  highway.' 
That  is  the  theory  of  the  law.  The  law  rec- 
ognizes the  right  of  each  and  both  of  them 
to  use  the  public  highway;  but  the  one  must 
have  regard  to  the  safety  of  the  other.  If  it 
can  be  discovered  by  ordinary  foresight  that 
an  animal  has  become  frightened,  it  is  the 
duty  of  the  driver  of  the  automobile  to  stop 
and  to  take  such  precautions  as  would  be 
taken  by  a  man  of  ordinary  prudence  to  pre- 
vent injury." 

A  consideration  of  the  above  charge  as  a 
whole  shows  that  the  court  held  the  defend- 
ant to  the  duty  of  exercising  ordinary  care 
under  the  circumstances.  This  was  in  ac- 
cord with  the  language  of  this  court  in  Roch- 
ester V.  Bull,  78  S.  C.  251,  58  S.  E.  766:  "The 
duty  devolves  upon  the  drivers  of  such  ma- 
chines to  exercise  due  care  to  prevent  acci- 
dents. The  amount  of  care  necessary  varies 
with  the  various  circumstances.  Acts  which 
in  a  given  case  might  be  negligence  In  anoth- 
er might  be  due  care."  We  are  not  prepared 
to  adopt  as  a  correct  statement  of  the  com- 
mon law  that  the  driver  of  an  automobile 
mnst  stop,  if  it  can  be  discovered  by  ordinary 
foresight  that  an  animal  has  become  fright- 
ened; for  there  may  be  circumstances  where- 
in, upon  discovery  that  the  horse  Is  fright- 
ened, the  most  prudent  thing  to  do  may  be  to 
get  by  with  the  automobile  as  quickly  as  pos- 
sible, so  as  to  remove  the  cause  of  the  fright. 
The  true  rule  is  that  the  driver  must  exer- 
cise the  care  which  ordinary  prudence  re- 
quires under  the  circumstances;  and  this,  as 
stated,  was  the  general  tenor  of  the  charge, 
which,  as  we  construe  it,  does  not  impose  tlie 
absolute  duty  to  stop  on  discovery  that  a 
borse  is  frightened,  but  to  stop  if  ordinary 
prudence  requires  it     The  statute  in  this 


state  (Act  March  7,  1905  [24  St  at  Large,  p. 
905]  amended  by  Act  Feb.  21,  1906  [25  St  at 
Large,  p.  80])  requires  that  "a  person  operat- 
ing a  motor  vehicle  shall,  at  the  request  or 
upon  sign&l  by  putting  up  the  hand,  from  a 
person  riding  or  driving  a  restive  horse  or 
horses  or  other  drait  animal,  bring  such  mo- 
tor vehicle  Immediately  to  a  stop,  if  neces- 
sary, having  due  regard  for  safety  of  per- 
sons, vehicles  and  animals,  and  if  traveling 
in  opposite  direction,  remain  stationary  so 
long  as  may  be  reasonable  to  allow  such  hors- 
es or  animals  to  pass:  Provided  that  in  case 
such  horse  or  animal  appear  badly  fright- 
ened, or  he  is  requested  to  do  so,  the  person 
operating  such  motor  vehicle  shall  cause  the 
motor  of  such  vehicle  to  cease  running  so 
long  as  shall  be  reasonably  necessary  to  pre- 
vent accident  and  insure  the  safety  of  per- 
sons, vehicles  and  animals." 

The  Judgment  or  the  circuit  court  Is  af- 
firmed. 

(125  Qa.  249) 
CUNNINGHAM  et  al.  v.  J.  P.  WILLIAMS  CO. 
(Supreme  Court  of  Georgia.    Oct.  IS,  1910.) 

(Syllabut  Iv  the   Court.) 
Abateuent  and  Revival  (g  8*)— Other  Ac- 
won  Pending. 

A  creditor,  who  has  instituted  his  suit  at 
law  against  several  debtors,  cannot  maintain, 
pending  such  action,  a  separate  and  independent 
equitable  action  having  for  its  purpose  me  can- 
cellation "of  an  alleged  fraudulent  conveyance 
from  one  of  the  debtors  to  the  tatter's  wife. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  fi  89-72;   Dec.  Dig.  f 

a»] 

Error  from  Superior  Codrt^  Crisp  County ; 
U.  V.  Whipple,  Judge.' 

Action  by  tbe  J.  P.  Williams  Company 
against  W.  H.  Cunningham  and  others.  De- 
fendants demurred,  and  from  an  order  over- 
ruling their  demurrer  they  bring  error.  Re- 
versed. 

Shipp  &  Sheppard,  for  plaintiffs  In  error. 
Wooten  &  Hofmayer,  Hawea  &  Pottle,  and 
J.  W.  Walters  &  Sons,  for  defendant  in  error. 

EVANS,  P.  J.  The  J.  P.  Williams  Com- 
pany, a  corporation,  filed  its  petition  in  tbe 
superior  court  of  Crisp  county  against  W. 
H.  Cunningham  and  his  wife,  S.  E.  Cunning- 
ham, residents  of  that  county,  and  W.  W. 
Strom,  a  resident  of  Worth  county,  wherein 
it  was  alleged  that  the  defendants  W.  H. 
Cunningham  and  W.  W.  Strom,  together 
with  three  others,  are  Jointly  and  severally 
indebted  to  petitioner  in  the  principal  sum 
of  $10,138.36  upon  certain  promissory  notes, 
executed  by  Strom  and  Cunningham  and 
guaranteed  by  tbe  other  three;  that  Strom 
and  Cunningham  are  insolvent;  that  during 
the  existence  of  the  indebtedness  Cunning- 
bam  conveyed  to  his  wife,  Mrs.  S.  E.  Cun- 
ningham, certain  described  real  estate  and 
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other  lands  which  petitioner  Is  unable  to  de- 
scribe, but  which  It  asks  leave  to  set  out  by 
way  of  amendment  as  soon  as  the  Informa- 
tion shall  have  been  obtained;  ancl  that  the 
value  of  the  real  estate  conveyed  by  the  de- 
fendant Cunningham  to  his  wife,  S.  E.  Cun- 
ningham, Is  $20,000.  The  defendants  pretend 
that*  at  the  time  of  the  execution  of  the  con- 
veyances Cunningham  was  indebted  to  his 
vrlfe  In  the  sum  of  $6,000,  and  that  she  had 
an  equity  in  the  land  to  the  extent  of  that 
sum;  but  It  Is  charged  that  the  conveyance 
in  fact  was  made  to  hinder,  delay,  and  de- 
fraud the  creditors  of  Cunningham  in  the 
collection  of  their  debts,  and  that  Mrs.  Cun- 
ningham has  entered  into  an  agreement  with 
all  the  creditors  of  her  husband,  except  pe- 
titioner, to  pay  off  and  discharge  their  In- 
4ebtedness,  and  to  incumber  the  land  to  the 
other  creditors  for  that  purpose.  One  of 
the  creditors  of  W.  H.  Cunningham,  and  a 
party  to  this  agreement,  was  W.  W.  Strom, 
who  is  indebted  to  petitioner  in  a  large  sum; 
and  under  the  agreement  it  was  stipulated 
that  Mrs.  Cunningham  would  convey  to 
Strom  the  real  estate  described,  to  pay  him 
certain  sums  In  satisfaction  of  his  indebted- 
ness. Petitioner  had  no  knowledge  of  this 
agreement,  and  charges  that  it  was  the  ex- 
press puriKtse  of  the  parties  thereto  to  obtain 
payment  of  their  debts,  to  the  exclusion  of 
petitioner.  The  agreement  has  not  yet  been 
consummated,  but  will  be  made  effective  un- 
less enjoined  by  the  court  Unless  a  court  of 
equity  interferes  to  protect  Its  rights,  and  if 
the  agreement  is  permitted  to  be  consum- 
mated, a'  multiplicity  of  suits  will  arise  be- 
tween the  petitloiier  and  various  creditors, 
who  are  parties  to  the  agreement,  and  who 
reside  in  different  counties  of  the  state  and 
different  portions  of  the  country.  Plaintiff 
has  brought  suit  on  his  notes  against  Strom, 
Cunningham,  and  others,  to  the  May,  1909, 
term  of  the  superior  court,  and  is  appre- 
hensive that  before  it  can  obtain  Judgment 
and  have  execution  Issued  tq>on  the  property 
above  de8crit>ed,  and  other  lands  conveyed  by 
Cunningham  to  his  wife,  the  lands  will  pass 
into  the  possession  of  innocent  purchasers, 
and  be  beyond  the  reach  of  ordinary  pro- 
cesses of  the  court  Petitioner  has  made 
investigation  as  to  the  solvency  of  the  other 
parties  Jointly  liable  on  these  notes  with 
Strom  and  Cunningham,  and  to  the  best 
of  petitioner's  knowledge  and  belief  it  would 
be  unable  to  collect  its  indebtedness  from 
the  Joint  obligors,  who  to  the  best  of  its 
knowledge  and  belief  are  Insolvent.  The 
prayer  is  that  S.  E.  Cunningham,  W.  H.  Cun- 
ningham, and  W.  W.  Strom  be  enjoined  and 
restrained  from  consummating  the  agree- 
ment; that  W.  H.  Cunningham  and  his  wife 
be  required  to  show  to  the  court  the  amount 
of  their  Indebtedness  and  that  of  W.  H.  Cun- 
ningham to  W.  W.  Strom;  that  when  the 
indebtedness  shall,  have  been  ascertained,  pe- 
titioner   have    an    equitable    garnishment 


against  the  defendants  to  the  extent  of  that 
Indebtedness,  in  order  to  subject  it  to  the 
payment  of  Its  notes;  and  that  Cunningham 
and  his  wife  be  restrained  from  paying  over 
to  Strom  any  money  or  other  thing  of  value 
on  their  Indebtedness  to  him,  or  of  W.  H. 
Cunningham's;  and  for  general  relief.  Cun- 
ningham and  his  wife  demurred  upon  the 
grounds  that  there  was  no  equity  in  the  pe- 
tition, that  the  plaintiff  has  an  adequate 
remedy  at  law,  and  that  as  It  appears  that 
petitioner  has  already  filed  suit  on  the  notes, 
it  shoQld  not  have  the  right  to  maintain  a 
second  suit  for  the  same  cause  of  action. 

Thereafter  the  plaintiff  offered  to  amend 
the  petition  by  alleging  that  W.  H.  Cunning- 
ham had  conveyed  to  his  wife  certain  other 
described  lands,  which  conveyances  were  vol- 
untary, and  made  at  a  time  when  W.  H. 
Cunningham  was  Insolvent  and  with  intent 
to  hinder,  delay,  and  defraud  the  creditors 
of  W.  H.  Cunningham,  and  that  the  fraudu- 
lent Intent  of  W.  H.  Cunningham  was  known 
to  S.  E.  Cunningham  at  the  time  the  con- 
veyances or  transfers  were  made.  It  was 
further  alleged  that  on  the  day  the  amend- 
ment was  offered  the  petitioner  had  obtalnefd 
Judgment  against  all  of  the  defendants  In 
the  suit  upon  the  notes  referred  to  In  the 
original  petition.  All  of  the  allegations  with 
reference  to  the  agreement  between  Mrs.  S. 
E.  Cunningham  and  the  creditors  of  her  hus- 
band and  W.  H.  Cunningham,  the  prayer  for 
injunction  against  the  consummation  o<  such 
agreement  and  the  prayer  for  equitable  gar- 
nishment were  stricken.  Objection  was  made 
to  the  allowance  of  this  amendment  on  the 
grounds  that  the  briginal  petition  set  forth 
no  cause  of  action,  and  there  was  nothing  up- 
on which  to  base  the  amendment;  that  the 
amendment  added  a  new  and  distinct  cause 
of  action;  that  since  the  filing  of  the  suit 
the  plaintiff  had  obtained  Judgmeqf  on  the 
notes,  and  It  was  Incompetent  for  the  plain- 
tiff to  set  up  by  way  of  amendment  any 
rights  acquired  since  the  filing  of  the  suit 
The  objections  were  overruled,  and  the 
amendment  was  allowed.  The  defendants 
W.  H.  and  Mrs.  8.  E.  Cunningham  then  de- 
murred to  the  petition  as  amended  upon  the 
grounds  that  no  cause  of  action  Is  alleged; 
that  plaintiffs  have  an  adequate  remedy  at 
law;  that  the  petition,  as  amended,  disclos- 
es that  at  the  time  of  the  original  suit  the 
plaintiff  had  no  lien  nor  Judgment  against 
the  property  alleged  to  have  been  fraudu- 
lently conveyed,  and  now  seeks  to  set  up 
rights  subsequently  acquired  by  virtue  of  a 
Judgment  obtained  against  W.  H.  Cunning- 
ham since  the  filing  of  the  original  petition; 
that  the  petition  does  not  show  that  peti- 
tioner has  any  execution  against  any  of  the 
defendants  upon  which  there  is  a  return  of 
nulla  bona,  or  other  facta  upon  which  plain- 
tiff Is  entitled  to  the  equitable  relief  sought 
This  demurrer  was  overruled;  and  the  de- 
fendants excepted  to  the  allowance  at  th« 
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amendment,  and  to  the  oyerraling  of  the  de- 
murrer to  the  petition  as  amended. 

As  an  amendment  relates  to,  the  beginning 
of  the  action,  the  sufficiency  of  the  petition 
is  to  be  determined  by  the  allegations  of 
the  original  petition  and  the  amendment 
Eliminating  the  allegations  stricken  by  the 
amendment,  the  substance  of  the  petition  is 
that  the  plaintiff  had  instituted  suit  upon 
certain  promissory  notes  against  W.  H.  Cun- 
ningham and  four  others,  which  suit  was 
then  pending  in  the  superior  court  of  Crisp 
county;  that  one  of  the  defendants,  W.  H. 
Cunningham,  had  conveyed  to  his  wife  cer- 
tain real  property;  that  Cunningham  was  in- 
solvent at  the  time,  and  the  conveyances 
were  made  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  creditors;  that  Mrs. 
Cunningham  knew  of  tills  Intent  on  the  part 
of  her  husband  to  defraud  his  creditors  at 
the  time  the  conveyances  were  made  to  her; 
that  the  plaintiff  tiad  since  obtained  Judg- 
ment ;  and  upon  these  facts  it  prayed  for  the 
cancellation  of  the  conveyances  as  fraudu- 
lent and  that  the  land  be  declared  subject 
to  the  plaintiff's  Indebtedness.  Under  our 
equity  practice  prior  to  the  adoption  of  the 
uniform  procedure  act  of  1887  (Civ.  Code 
18^, -{  4937),  a  creditor  could  not  go  into 
equity  for  the  purpose  of  canceling  his  debt- 
or's fraudulent  deed  without  first  having  re- 
duced his  claim  to  Judgment,  and  had  execu- 
tion issued  thereon,  with  a  return  of  nulla 
bona.  That  enactment  permitted  the  credit- 
or to  proceed  in  one  suit  for  a  Judgment 
and  to  set  aside  the  fraudulent  conveyance 
of  the  debtor.  De  I^cy  v.  Hurst,  83  Ga.  223, 
9  S.  B.  1052 ;  Booth  v.  Mohr,  122  Ga.  333,  50 
S.  E.  173.  The  act  allowed  a  union  of  legal 
and  equitable  causes  of  action,  and  was  not 
intended  to  confer  any  new  equitable  Juris- 
diction. A  prime  object  of  the  act  was  to 
obviate  the  necessity  %f  two  suits,  when  the 
purpose  of  each  was  to  reach  the  same  end. 
The  basis  of  the  suit  by  a  creditor  to  cancel 
his  debtor's  fraudulent  deed  under  the  old 
practice  was  that  the  creditor  had  exhausted 
all  legal  means  to  collect  his  debt  Under 
the  new  practice  the  creditor  may  proceed 
coinddentally  for  Judgment  and  for  equitable 
relief,  but  not  by  different  suits.  The  equi- 
table relief  is  dependent  upon  the  existence 
of  the  debt  which  must  be  established  before 
the  equitable  relief  will  be  decreed.  The 
creditor  cannot  maintain  an  equitable  action 
to  cancel  his  debtor's  alleged  fraudulent  deed 
without  conforming  either  to  the  old  or  the 
new  practice.  The  creditor  is  not  prevented 
from  pursuing  the  latter  course  because  the 
equitable  relief  is  not  sought  against  ail  his 
debtors.  Conley  v.  Buck,  100  Ga.  187,  28  S. 
E.  97.  The  petition  should  have  been  dis- 
missed on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(135  Oa.  2U) 
.       HODGES  et  al.  ▼.  TALBBRT  et  al. 
(Supreme  Court  of  Georgia.    Oct  13,  1910.) 

(ByUahut  ly  the  Court.) 

1.  Schools  and  Scuool  Distbicts  (S  32*)— 
Establishment  of  New  Distkict — Powebs 
of  Countt  Board'. 

While,  under  the  provisions  of  the  act  ap- 
proved August  21,  1906  (Acts  1906,  p.  61),  the 
same  being  an  act  to  provide  for  local  taxation 
for  jMibllc  schools,  a  county  board  of  education 
might,  after  the  county  was  laid  off  into  school 
districts  in  accordance  with  the  provisions  of 
that  act,  alter  the  boundaries  of  a  district,  they 
do  not  have  the  authority  to  cut  off  substantial 
portions  of  several  adjacent  districts,  and  out  of 
the  portions  so  cut  off  establish  a  new  school 
district 

[EM.  Note. — ^EV>r  other  cases,  see  Schools  and 
S^ool  Districts,  Ont  Dig.  H  52-5^ ;  Dec.  Dig. 
i  3Z*] 

2.  Schools  and  School  Districts  (|  39*)— 
Obqanization  of  New  District  —  IliaHTS 

OF      TaXPATEKS     —     MiSAPFBOPBIATION       OF 

Funds. 

The  decision  of  the  county  board  of  educa- 
tion and  of  the  state  school  commissioners,  hold- 
ing that  a  new  school  district  liad  l>een  prop- 
erly and  legally  established,  and  that  the  money 
arising  from  the  taxation  of  the  residents  and 
taxpayera  of  a  portion  of  a  territory  of  a  school 
district  as  originally  laid  out  under  the  act  above 
referred  to  could  be  appropriated  to  the  support 
of  schools  In  the  newly  created  district  was 
not  binding  as  an  adjudication,  so  as  to  prevent 
en  appeal  to  the  courts,  upon  the  part  of  the 
taxpayers  and  residents  of  the  portion  of  the  ter- 
ritory so  cut  off  from  a  district  as  originally 
laid  out,  to  prevent  a  misappropriation  of  the 
funds  raised  by  taxation  upon  their  property. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SS  68,  69;  Dec.  Dig. 

3.  Appeal  and  Ebrob  (§  671*)— Review— Suf- 

FICIENCT  OF  RECOBD. 

While  a  plea  of  former  adjudication,  as  set 
forth  in  this  record,  was  filed  by  the  defendant, 
and  is  insisted  upon  by  the  plaintiffs  in  error 
here,  the  record  of  the  former  suit,  in  which 
it  is  claimed  that  the  questions  here  raised  were 
determined,  is  not  set  forth,  either  in  the  bill 
of  exceptions  or  in  the  brief  of  evidence,  nor 
in  any  way  properly  authenticated ;  and  there- 
fore this  court  cannot  determine  whether  such 
questions  have  been  the  subject  of  former  adju- 
dication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  {§  2867-2872;    Dec.  Dig.   { 

EiiTor  from  Superior  Court,  Decatur  Coun- 
ty ;   Fi"ank  Park,  Judge. 

Suit  by  J.  D.  Talbert  and  others  against 
C5.  S.  Hodges  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

R.  O.  Hartsfleld,  for  plaintiffs  in  error.  J. 
D.  Talbert  and  Wooten  &  Hofmayer,  for  de- 
fendants in  error. 

BECK,  J.  J.  D.  Talbert  and  others,  alleg- 
ing that  they  were  residents  and  taxpayers 
of  the  Brinson  school  district  in  Decatur 
county,  filed  their  equitable  petition  for  in- 
junction against  C.  S.  Hodges  and  other  trus- 
tees of  the  Cyrene  sdiool  district  and  J.  W. 
Butts,  tax  collector  of  said  county,  and  H. 
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V.  Grlffln,  secretary  and  treasurer  of  the 
board  of  trustees  of  the  Brlnsou  school  dis- 
trict Petitioners  alleged  that  the  county 
board  of  education  established  the  Cyrene 
school  district  oat  of  portions  of  Bethel,  Brln- 
son,  and  Matthews  districts,  after  having  laid 
off  the  county  into  school  districts  In  accord- 
ance with  the  att  of  the  Legislature  provid- 
ing for  local  taxation  for  public  schools,  ap- 
proved August  21,  1906  (Acts  1906,  p.  61), 
amendatory  of  the  act  approved  August  23, 
1905  (Acts  1906,  p.  425),  and  after  a  map  of 
the  county  thus  laid  off  had  been  filed  with 
the  ordinary  In  accordance  with  the  provi- 
sions of  law.  It  Is  averred  that  the  action 
of  the  board  of  education  In  establishing  the 
Cyrene  district  is  illegal,  because  the  act  ap- 
proved August  21,  1906,  does  not  provide  for 
nor  authorize  the  creation  of  any  new  school 
district  after  a  county  is  once  laid  off  into 
districts;  that  the  reduction  of  the  Brlnson 
school  district  in  area,  after  the  amount  of 
local  taxation  has  been  voted  upon  by  the 
voters  of  the  district,  was  unjust  and  Illegal, 
and  the  reduction  of  the  area  would  place  a 
beayler  burden  of  taxation  upon  the  people 
without  their  consent  Petitioners  prayed 
that  the  tax  collector  and  the  treasurer  of 
the  board  of  trustees  of  the  Brlnson  school 
district  be  enjoined  from  paying  over  any  of 
the  money,  raised  by  local  taxation  during 
the  current  year  in  the  Brlnson  school  dis- 
trict as  originally  laid  out,  to  O.  S.  Hodges 
and  the  others  who  claimed  to  be  trustees  of 
the  Cyrene  school  district;  that  the  money 
so  raised  be  ordered  paid  over  to  the  trus- 
tees of  the  Brlnson  school  district,  and  be  ap- 
plied for  the  benefit  of  the  public  schools  of 
the  Brlnson  district;  that  the  establishment 
of  the  Cyrene  school  district  be  declared  il- 
legal and  of  no  effect;  and  that  the  portion 
of  the  territory  of  the  Brlnson  district  as 
originally  laid  out,  but  now  Included  In  the 
Cyrene  district,  be  declared  to  be  still  a  part 
of  the  original  district. 

The  def»idant8,  Hodges  and  the  other  trus- 
tees of  the  Cyrene  school  district,  demurred 
generally  and  specially  to  the  petition;  and 
In  their  answer  they  insisted  that  the  Cyrene 
school  district  was  legally  established  and 
that  they  constituted- the  duly  elected  board 
of  trustees  of  that  district  They  further 
contended  that  under  the  pleadings  and  evi- 
dence In  the  case  the  legality  and  propriety 
of  the  establishment  of  the  new  district  was 
shown.  They  also  filed  a  plea  'of  former  ad- 
judication of  the  issues  raised  by  the  peti- 
tion; also  averred  that  the  petitioners  were 
concluded  by  the  decision  of  the  state  board 
of  education,  rendered  upon  appeal  from  the 
state  school  commissioner,  who  had,  upon  ap- 
peal from  the  action  of  the  county  board,  sus- 
tained the  county  board.  Upon  Interlocutory 
hearing  the  court  below  granted  the  prayer 
of  the  petitioners,  and  passed  an  order  en- 
joining the  tax  collector  and  the  secretary 
and  treasurer  named  as  defendants  from  pay- 
ing over  to  the  other  defendants,  as  trustees 


of  the  Cyrene  school  district,  the  money  col- 
lected for  school  purposes  from  the  territory 
which  had  originally  constituted  a  part  of  the 
Brlns(m  school  district;  the  Judgment  being 
based  upon  the  court's  opinion  that  under  the 
local  school  tax  act,  known  as  the  "McMlchael 
Act,"  a  county  board  of  education,  after  hav- 
ing laid  off  the  county  into  school  districts 
under  the  provisions  of  that  act,  has  no  au- 
thority to  so  change  the  lines  of  the  estab- 
lished districts  as  to  construct  a  new  district 

1.  In  the  act  providing  for  local  taxation 
for  public  schools,  approved  August  21,  1906 
(Acts  1906,  p.  61),  It  Is  provided:  "That  with- 
in thirty  days  after  the  passage  of  this  act, 
or  as  soon  thereafter  as  practicable,  it  shall 
be  the  duty  of  the  county  board  of  education 
of  each  county  In  Georgia  to  lay  off  the  coun- 
ty into  school  districts,  the  line  of  which 
shall  be  clearly  and  positively  defined  by 
boundaries,  such  as  creeks,  public  roads,  land 
lots,  district  lines,  or  county  lines.  The 
school  districts  thus  marked  out  shall  con- 
tain  an  area  of  not  less  than  sixteen  square 
miles,  and,  where  practicable,  shall  be  so 
shaped  as  to  have  the  school  buildings  as 
near  the  center  as  possible,  and  no  territory 
shall  be  Included  whose  occupants  reside 
farther  than  three  miles  from  the  school- 
house  without  written  petition  of  two  thlrdi 
of  the  qualified  voters  therein:  Provided, 
that  the  board  of  education  may  have  the 
right  to  establish  districts  with  area  less  than 
sixteen  square  miles  .where  there  are  natural 
causes  or  local  conditions  that  make  it  neces- 
sary to  do  so.  The  natural  causes  which  will 
permit  the  creation  of  smaller  districts  are 
mountains,  streams  over  which  there  are  no 
bridges,  and  dangerous  roads.  Local  condi- 
tions which  will  permit  the  creation  of  small 
districts  may  be  determined  by  the  board  of 
education."  And  In  the  act  It  Is  also  provided 
that  "a  map  of  the^county  thus  laid  off, 
plainly  outlining  the  boundaries  of  the  school 
district  with  full  description  thereof,  shall 
be  filed  with  the  ordinary  within  fprty  days 
after'  the  passage  of  this  act,  or  as  soon 
thereafter  as  practicable,  and  the  boundaries 
of  said  school  district  shall  not  be  altered 
any  oftener  than  two  years." 

We  are  of  the  opinion,  after  reading  the 
■portions  of  the  act  known  as  the  "McMlchael 
Act,"  quoted  above,  and  from  consideration  of 
the  entire  act.  that  It  was  the  purpose  of  the 
General  Assembly  In  enacting  this  law  to 
have  the  board  of  education  of  the  various 
counties  of  the  state  to  lay  off  their  respec- 
tive counties  Into  school  districts  In  size  not 
less  than  16  square  miles,  except  where  nat- 
ural conditions  required,  for  the  convenience 
of  the  respective  patrons  of  the  school,  a 
district  smaller  in  hrea  than  that  and,  when 
this  is  done,  that  the  division  of  the  county 
Into  districts  should  have  the  element  of  per- 
manency and  deflnltenesB,  so  that  when  the 
residents  and  taxpayers  of  each  district  were 
called  upon,  in  an  election  held  for  that  pur- 
pose, to  decide  the  question  as  to  whether  or 
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not  the7  wonM  ImiNMe  a  local  tax  upon  them- 

fielves,  they  could  act  'witli  a  view  both  to  the 
existing  conditions  and  educational  needs  of 
the  districts  and  the  corresponding  burdens 
that  would  be  Imposed  by  the  tax  for  which 

.  they  were  voting.  Biit  if  the  board  of  educa- 
tion of  the  county  could,  in  their  discretion, 
at  any  time,  cat  off  from  the  territory  of 
any  other  district  a  substantial  portion  there- 
of, which  iwould  hare  the  effect  of  materially 
lessening  the  amount  of  taxable  property  In 
the  district  thus  laid  off,  then  a  taxpayer  Tot- 
ing one  day  for  local  taxation  at  a  certain 
rate  could  not  be  certain  that  the  amount  of 
money  thus  raised  would  be  sufficient  to 
equip  and  maintain  a  school  adequate  to  the 
needs  ot  the  district;  and  this  uncertainty 
ml^t  har«  the  effect  of  deterring  taxpayers 
and  voters  from  voting  for  local  taxation  for 
school  purposes,  as  they  might  otherwise  do 
if  they  could  be  assured  that  the  school  dis- 
trict as  originally  laid  out  and  established 
would  remain  substantially  the  same  as  it 
was  at  the  time-  of  the  election  held  for  the 
purpose  of  deciding  the  question  of  local  tax- 
ation. The  purpose  of  the  act  was  not  only 
to  authorize,  but  to  encourage,  local  taxation. 
But,  If  that  construction  were  pot  upon  the 
act  wiiich  the  plaintiffs  In  error  Insist  is  the 
proper  construction,  such  an  element  of  un- 
certainty as  to  the  amount  of  funds  that 
could  be  raised  at  a  given  rate  of  taxation 
upon  the  property  In  a  district  might  deter 
voters  from  favoring  th6  scheme  for  local 
taxation. 

But  plaintiffs  In  error  contend  that,  Inas- 
much as  the  act  which  we  have  under  consid- 
eration  provides  that  "the   general    school 

'  laws  of  this  state  as  administered  by  the 
county  board  of  education  shall  be  observ- 
ed." The  county  board  was  empowered,  un- 
der the  provisions  of  the  Political  Code  of 
1895  (section  1360),  to  lay  off  new  subschool 
districts  as  the  public  necessities  required. 
We  are  of  the  opinion,  however,  that  so 
much  of  this  section  as  provides  for  the  lay- 
ing off  of  new  school  districts  is  In  conflict 
with  the  provisions  of  the  act  approved  Au- 
gust 21,  1906,  Inasmuch  as  it  would  entirely 
destroy  that  element  of  permanency  and  fix- 
edness in  th«  shape  and  size  of  the  school 
districts  laid  off  under  the  McMlchael  act, 
which  was  an  Important  element  of  the  legis- 
lative scheme  ennbraced  in  that  act  While 
under  the  act  last  referred  to  it  was  within 
the  authority  of  the  county  board  of  educa- 
tion to  alter  the  boundaries  of  the  school  dis- 
tricts as  laid  off  under  that  act,  that  author- 
ity la  not  so  extensive  as  to  include  the  right 
to  cat  off  substantial  portions  of  those  school 
districts  for  the  purx>ose  of  making  an  entire- 
ly new  district.  And  we  are  therefore  of  the 
opinion  that  the  court  below  properly  con- 
strued the  act  with  reference  to  the  question 
■v^hlch  he  had  before  him. 

2.  It  is  contended  that  the  decision  of  the 
board  of  education  of  Decatur  county,  creat- 
ing the  Cyrene  school  district,  which  decision 


was,  on  appeal  from  the  order  of  the  county 
board  establishing  the  district,  sustained  by 
the  state  school  commisslODer,  is  final  and 
binding,  and  that  petitioners  are  concluded 
thereby;  that  Jurisdiction  over  the  matters  in- 
volved in  this  case  is  conferred  by  law  on  the 
board  of  education  as  a  tribunal  having  Ju- 
risdiction to  decide  and  settle  Jhe  question  in- 
volved. The  Political  Code  of  1895  (section 
1364)  provides:  "The  county  board  of  educa- 
tion shall  constitute  a  tribunal  for  hearing 
and  determining  any  matters  of  local  contro- 
versy In  reference  to  the  construction  or  ad- 
ministration of  the  school  law,  with  power  to 
summon  witnesses  and  take  testimony,  if  nec- 
essary; and  when  they  have  made  a  deci- 
sion, said  decision  shall  be  binding  upon  the 
parties.  Either  of  the  parties  shall  have  the 
right  to  appeal  to  the  state  school  commis- 
sioner." Without  attempting  to  limit  and  de- 
fine the  scope  of  the  Jurisdiction  and  author- 
ity conferred  npcm  county  boards  of  educa- 
tion and  the  state  school  commissioner  by  the 
section  quoted,  we  cannot  agree  with  the 
contention  that  a  decision  by  those  tribunals, 
affecting  the  taxpayer's  right  to  have  funds 
raised  by  a  tax  upon  his  property  for  a  spe- 
cific purpose  appropriated  to  and  used  for 
the  purpose  for  which  such  taxation  was  Im- 
posed, can  be  binding  upon  the  taxpayer  so 
as  to  prevent  an  appeal  to  the  courts  to  pre- 
vent a  misappropriation  of  the  money  or  a 
use  of  It  for  purposes  not  contemplated  by 
the  law  under  which  It  was  raised.  In  the 
case  of  Clark  v.  Cllne,  123  Ga.  856,  51  S.  B 
617,  It  was  said:  "As  to  the  contention  that 
the  bbard  of  education  of  Troup  county  Is  a 
school  court,  It  may  be  said  that  for  certain 
purposes  and  within  certain  limits  this  Is 
true.  But  it  1b  a  court  of  limited  Jurisdic- 
tion. Cheney  v.  Newton,  67  Ga.  477.  It  is 
a  tribunal  for  hearing  and  determining  any 
matters  of  local  controversy  in  reference  to 
the  construction  and  administration  of  tho 
school  law.  Pol.  Code  1895,  S  1364.  Thus 
the  board  has  power  as  to  the  establishment 
and  location  of  schools,  the  employment  of 
teachers,  and,  until  recently,  in  the  selection 
of  text-books;  also  In  the  preservation  of  or- 
der, enforcement  of  discipline,  and  the  carry- 
ing out  of  the  rules  that  may  be  established. 
Controversies  occurring  out  of  these  and  oth- 
er similar  matters  are  properly  for  the  con- 
sideration of  the  county  board  of  education. 
Pierce  v.  Beck,  61  Ga.  413.  But  they  have 
no  power  to  unlawfully  give  to  a  separate 
local  school  system  money  which  does  not 
properly  belong  to  It,  nor  to  misapply  public 
funds  arising  from  taxation.  Whether  their 
Jurisdiction  to  determine  matters  of  local  con- 
troversy in  reference  to  the  construction  and 
administration  of  the  school  law  would  con- 
fer upon  them  authority  to  pass  upon  the 
constitutionality  of  an  act  of  the  Legislature, 
or  to  render  a  Judgment  on  that  subject  which 
would  be  binding  as  an  adjudication,  may 
well  be  doubted." 
3.  While  a  plea  of  former  adjudication  tm 
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set  forth  in  this  record  was  filed  by  the  de- 
fendants, and  Is  Insisted  upon  by  the  plain- 
tiffs In  error  here,  the  record  of  the  former 
snit,  in  which  it  la  claimed  that  the  questions 
here  raised  were  determined,  is  not  set  forth, 
either  in  the  bill  of  exceptions  or  In  the  brief 
of  evidence,  nor  In  any  way  properly  authen- 
ticated ;  and  therefore  this  court  cannot  de- 
termine whether  such  questions  have  been 
the  subject  of  former  adjudication.  Flndley 
T.  Johnson,  84  Ga.  69,  10  S.  B.  594. 

Judgment  affirmed.  All  the  Justices  oon- 
car. 

(US  Qa.  220) 

FELDER  T.  STATBL 
(Siq>reme  Court  of  Georgia.    Oct  11,  1910.) 

(Byllahui  hy  the  Court.) 

1.  HoMicinE    (§    309*)— EvinENCB— Insteuo- 

TiONS— Involuntary  MANSLAUonTEB. 
Under  the  evidence  in  this  case  the  jury 
would  have  been  authorized  to  find  that  in  dis- 
char^ng  the  gun  which  killed  the  deceased,  who 
was  one  of  a  numerous  party  in  a  house,  the 
defendant  did  not  intentionally  fire  at  or  to- 
wards the  house  where  the  j>arty  was  assem- 
bled, and  was  therefore  not  m  the  category  of 
one  who  is  guilty  of  murder,  because  he  willfully 
and  recklessly  shoots  into  a  crowd  under  such 
circumstances  that  the  law  implies  malice  from 
the  reckless  character  of  the  act  in  case  a  per- 
son in  the  crowd  is  killed ;  and  therefore  the 
court  should  have  given  to  the  jury  the  bene- 
fit of  the  theory  that  the  defendant  did  an  act  in 
itself  lawful,  but  without  due  caution  and  cir- 
cumspection, b^  charging  the  law  of  involuntary 
manslaughter  m  the  commission  of  a  lawful  act 
without  due  caution  and  circumspection. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i|  64fr-6B6 ;   De&  Dig.  |  309.*] 

2.  Review  on  Appeal. 

Except  in  failing  to  charge  the  law  of  in- 
voluntary manslaughter,  and  in  certain  charges 
whidt  precluded  the  consideration  of  the  ques- 
tion as  to  whether  the  accused  was  guil^  of 
that  offense,  no  error  appears  in  the  charges  of 
the  court  complained  of. 

Error  from  Superior  Conrt,  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Ed  Felder  was  convicted  of  homicide,  and 
brings  error.    Reversed. 

M.  B.  Cannon  and  Hal  Lawson,  for  plain- 
tiff in  error.  W.  P.  George,  Sol.  Gen.,  and 
H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(136  Oa.  224) 

WATSON  T.  STATE. 
(Supreme  Conrt  of  Georgia.    Oct  11,  1910.) 

(SyUabut  by  the  Court.) 

Review  on  Appeal. 

There  was  no  exception  to  any  ruling  upon 
any  question  of  law.  T^e  evidence  was  suffi- 
cient to  support  the  verdict  The  discretion  of 
the  judge  in  refusing  a  new  trial  will  not  be  dis- 
turbed. 

Error  from  Superior  Court,  Emaouel  (boun- 
ty;  B.  It.  Rawlings,  Judge. 


Bose  Watson  was  convicted  of  crime^  and 
brings  error.    Affirmed. 

Daniel  &  Smith,  for  plaintiff  in  error.  Al- 
fred Herringtoo,  SoL  Gen.,  Hlnes  &  Jordan, 
and  H.  A.  HaU,  Atty.  <3en.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  Ail 
the  Justices  concur. 


(116  Ckl.  229) 
BROWN  ▼.  STATa 
(Supreme  Court  of  Georgia.    Oct  12,  1910.) 

(Svllaltu  hv  the  Court.) 

Review  on  Appeal. 

There  was  no  exception  to  any  ruling  upon 
any  question  of  law.  The  evidence  was  sufii- 
cient  to  support  the  verdict.  The  discretion  ot 
the  judge  in  refusing  a  new  trial  will  not  he  dis- 
turi>ed. 

E}rror  from  Superior  (3ourt,  Liberty  Coun- 
ty;   P.  E.  Seabrook,  Judge. 

Eddie  Brown  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Ben  A.  Way,  for  plaintiff  in  error.  N.  J. 
Norman,  Sol.  Gen.,  and  B.  A.  Hall,  Atty. 
Gen.,  for  the  State. 


ATKINSON,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(U6  Qa.  2«4) 
LEJVY  T.   MAYOR  AND   COUNCIL  OF 

BRUNSWICK. 
(Supreme  Court  of  Georgia.    Oct  18,  1910.) 

(ByllaJtu*  hy  the  Court.) 

Appeal  and  Erkob  ({  790*)— Second  Bill  of 

Exceptions— Disuissal. 

A  party  cannot  have  two  final  bills  of  ex- 
ceptions to  the  same  judgment;  and  where  It 
appears  tiiat  a  previous  bill  of  exceptions  has 
been  entertained  by  this  conrt,'  and  the  jud^ent 
reversed,  the  second  bill  of  exceptions  will  be 
dismissed. 

[Ed.  Note. — For  other  dases,  see  Appeal  and 
Error,  Dec.  Dig.  {  790.*] 

Error  from  Superior  Court,  Glynn  CSounty; 
T.  A.  Parker,  Judge. 

Action  by  the  Mayor  and  Council  of  Bruns- 
wick against  L.  N.  Levy.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Dismissed. 

Twltty  &  Reese,  for  plaintiff  in  error.  Boi- 
ling Whitfield,  for  defendant  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(U6  Ga.  229) 

NORRIS  et  al.  v.  BAKEJR  COUNTY  et  al. 
(Supreme  Court  of  Georgia.    Oct  12,  1910.) 

(Syllabut  hy  the  Court.) 

1.  Exceptions,  Bill  of  (|  58*)- Certificate 
—Amendment. 

The  certificate  of  the  trial  judge  to  a  bill  of 
exceptions  cannot  be  amended  by  a  supplemental 
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certificate,  changing  the  date  thereof  to  a  differ- 
ent date,  although  the  purpose  of  the  supple- 
mental certificate  appears  to  be  to  correct  a  mis- 
talce  in  the  date  of  the  original  certificate,  and 
though  counsel  for  defendant  in  error  may  con- 
sent to  such  change  being  thus  made.  Jones  v. 
State,  127  Ga.  281,  56  S.  E.  453 :  Cordray  v. 
Savannah  Union  Station  Co.,  134  Ga.  8tio.  08  S. 
B.6&7. 

[E^L  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {$  106-111 ;  Dec  Dig.  |  59.*] 

2.  EiXCK^TIORS,   BlU.  OF  (§  41*)— DiSUISSAI/— 

Delay  in  Filing  Bill  of  Exceptions. 

'  Where  the  date  of  the  entry  of  filing  by  the 
clerk  of  the  trial  court  upon  the  bill  of  excep- 
tions, when  considered  in  connection  with  the 
date  of  the  judge's  certificate,  shows  that  thp 
bill  of  exceptions  was  filed  in  the  clerk's  office 
more  than  15  days  after  it  was  certified  by  the 
judge,  the  writ  of  error  will  be  dismissed.  Jones 
T.  State,  supra;  Cordray  t.  Savannah  Union 
Station  Co..  supra. 

[Ed.  Note. — For  other  cases,  see  Exceptions. 
BiU  of,  Cent  Dig.  H  65-71;   Dec.  Dig.  i  41.*] 

Error  from  Superior  Court,  Baker  County; 
Frank  Park,  Judge. 

Action  between  G.  E.  Norris  and  others 
and  Baker  County  and  others.  From  the 
judgment,  Norris  and  others  bring  error. 
Writ  of  error  dismissed. 

Cox  &  Peacock,  for  plaintifls  In  error.  Ben- 
ton Odom  and  Pope  &  Bennet,  for  defendants 
in  error. 

FISH,  G.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(135  Go.  235) 

SOUTHERN  RT.  CX).  ▼.  WOFFORD 

SHOALS  LIGHT  &  POWER  CO. 

(Supreme  Court  of  Georgia.     Oct   12,  1910.) 

(ByXlahut  by  the  Court.) 

iHJUNCnON    (|  59*)— GBODNDS— EVIDENCB.  _ 

Where  a  light  and  power  company  applied 
to  a  railway  company  for  permission  to  con- 
struct its  wires  for  the  transmission  of  elec- 
tricity so  as  to  cross  the  right  of  way  of  the 
railway  company,  and  -this  application  resulted 
in  a  written  contract  between  the  parties,  in 
which  it  was  provided  that  no  poles  should  be 
erected  on  the  right  of  way  of  the  railway  com- 
pany, but  while  the  negotiations  were  in  prog- 
ress, and  a  few  days  before  the  signing  of  the 
contract  the  light  and  power  company  caused 
a  pole  to  be  erected  on  such  right  of  way,  and 
after  the  contract  was  signed  strung  wires  up- 
on it,  and  where,  upon  an  application  by  the 
light  and  power  company  for  an  injunction 
against  the  railway  company  to  prevent  its 
interference  with  such  pole  and  the  wires  upon 
it,  the  evidence  was  conflicting  as  to  certain 
discussions  between  an  ofiicer  of  the  light  and 
power  company  and  a  track  supervisor  of  the 
railway  company  in  regard  to  what  would  be 
a  satisfactory  location  of  the  pole,  but  showed, 
without  conflict,  that  the  supervisor  had  no  au- 
thority to  make  any  contract  on  the  snhject, 
and  that  the  parties  so  recognized,  and  proceed- 
ed with  the  negotiations  until  the  written  con- 
tract was  signed,  it  was  error  to  grant  the 
injunction. 

[Ed.  Note. — Foe  other  cases,  aee  Injunction, 
Cent.  Dig.  If  114-116 ;   Dec.  Dig.  {  59.*] 


Error  from  Superior  Court,  Habersham 
County;  J.  J.  Kimsey,  Judge. 

Suit  by  the  Wofford  Shoals  Light  &  Pow- 
er Company  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

The  Wofford  Shoals  Light  &  Power  Com- 
pany filed  an-  equitable  petition,  seeking  to 
enjoin  the  Southern  Railway  Company  from 
interfering  with  Its  line  for  the  transmission 
of  electricity  where  such  line  crossed  the 
right  of  way  of  the  railway.  It  appeared,  on 
the  hearing  of  the  application  for  injunction, 
that  the  only  point  of  controversy  between 
the  parties  was  as  to  the  right  of  the  light 
and  power  company  to  maintain  a  pole  which 
it  bad  placed  on  the  right  of  way  of  the  rail- 
way company,  within  about  30  feet  of  tlie 
center  thereof,  and  keep  its  wires  strung  up- 
on such  pole.  A  written  agreement  was 
made  between  the  ll|rht  and  power  company, 
dated  June  7,  1909,  permitting  the  former  to 
carry  Its  wires  across  the  track  of  the  lat- 
ter at  Mt  Airy.  The  contract  contained  pro- 
visions in  regard  to  the  height  at  which  such 
wires  should  be  strung,  the  use  of  proper 
guard  wires,  and  of  substantial  poles,  so  far 
as  they  should  be  near  the  right  of  way  of 
the  railvray  company,  and  other  matters. 
Among  its  terms  was  the  following:  "It  be- 
ing understood  tihat  the  right  of  way  of  the 
railway  company  at  said  point  of  crossing  is 
100  feet  In  width  on  either  side  of  the  cen- 
ter line  of  said  main  track,  and  that  no  pole 
to  support  said  line  of  transmission  wires 
shall  be  erected  thereon;  all  being  substan- 
tially as  shown  upon  the  blue-print  map  here- 
to annexed  and  made  a  part  of  this  agree- 
ment" The  map  attached  showed  that  the 
wires  of  the  light  and  power  company  were 
to  cross  the  railway  company's  right  of  way 
at  a  street  crossing.  It  showed  no  pole  lo- 
cated on  the  right  of  way.  Another  blue- 
print map,  attached  to  a  contract  made  In 
relation  to  allowing  the  wires  of  the  light 
and  power  company  to  cross  the  right  of 
way  of  the  railway  company  at  Cornelia,  a 
short  distance  from  Mt  Airy,  was  introduc- 
ed In  evi'dence,  and  showed  the  location  of 
poles  on  the  right  of  way  at  that  place. 
The  contract  for  the  crossing  at  Mt  Airy  al- 
so provided  that  the  light  and  power  com- 
pany took  the  license  subject  to  termination, 
and  that  It  would  remove  the  line  of  its 
transmission  wires  from  the  right  of  way  of 
the  railway  company  at  any  time  thereafter 
upon  30  days'  notice.  It  was  signed  by  the 
railway  company  through  its  manager,  and 
by  the  light  and  power  company  through  Its 
president  A  consent  order  was  taken,  con- 
tinuing the  case  until  the  March  term,  1910, 
of  court,  and  In  the  meantime  requiring  the 
plaintiff  to  construct  guard  wires  In  accord- 
ance with  the  contract,  "and  unless  it  can 
show  a  subsequent  agreement  to  the  said  fct> 
tached  agreement  allowing  It  to  place  one 
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pole  within  100  feet  of  the  track  at  Mt  Atry, 
or  if  It  has  not  such  subsequent  agreement, 
then  unless  It  can  obtain  one,  then  the  pole 
at  Mt  Airy  now  situated  on  defendant's  right 
of  way  Is  to  be  by  plalntUF  immediately  re- 
m<iTed  after  the  said  term  of  court,  •  •  • 
and  that  at  said  term  a  final  order  be  taken 
in  this  case."  The  hearing  was  again  con- 
tinued until  April  27,  1910,  at  chambers. 

At  the  hearing  the  vice  president  and  gen- 
eral manager  of  the  plaintiff  (who  was  the 
same  person  who  signed  the  contract  as  pres- 
ident) testified  as  follows,  In  regard  to  the 
making  of  the  agreement  and  the  placing  of 
the  pole  which  forms  the  subject-matter  of 
the  controversy:  "Deponent,  In  behalf  of  and 
for  plaintiff  company,  before  attempting  to 
cross  defendant  company's  tracks  at  Mt 
Airy  and  Cornelia,  Ga.,  applied  to  superin- 
tendent of  defendant  railroad  company  for 
permission  to  cross.  After  said  application, 
stakes  were  set  and  passed  favorably  upon 
by  Supervisor  Boles,  acting  for  said  defend- 
ant company.  It  was  something  like  a  month 
after  the  said -application  before  the  holes 
for  poles  were  dug  at  above  location,  after 
which  they  remained  open  for  more  than  a 
week  without  any  notice  of  dissatisfaction  on 
part  of  defendant  as  to  said  location.  Before 
the  iK)les  were  raised  at  these  places,  depo- 
nent went  to  the  residence  of  said  Supervis- 
or Boles  In  Toccoa,  Ga.,  and  went  over  the 
sketches  with  said  supervisor,  and  he  thor- 
oughly agreed  to  said  locations,  after  wblota 
our  foreman,  R.  BL  Martin,  superintendent  of 
construction  gang,  erected  said  poles  in  said 
holes.  Gresham  Bros.,  hotel  men  at  Mt  Airy, 
north  Bide  of  defendant's  tracks,  were  under 
contract  with  plaintiffs  for  lights,  and  were 
urging  us  for  the  service.  H»ice  I  signed 
this  unreasonable  contract  with  said  defend- 
ant company,  not  expecting  any  change  or 
trouble  with  them.  A  great  outlay  of  money 
was  necessary  to  bring  and  construct  oar 
line  to  these  points,  and  we  had  no  time  to 
parley  with  these  defendants.  None  of  the 
poles  are  located  on  defendant's  right  of  way 
at  Mt  Airy,  escept  one  pole  on  the  north 
side,  which  is  located  on  defendant's  right  of 
way  about  30  feet  from  its  tracks.  The 
sketch  was  made  by  Mr.  Boles  some  time  be- 
fore the  contract  dated  the  7th  day  of  June, 
1909,  was  signed,  and  this  t>ole  was  dug  and 
pole  put  In  after  Mr.  Boles  made  the  sketch. 
The  pole  'had  been  put  in  when  I  received  the 
contract  dated  7th  day  of  June,  1909.  I  sign- 
ed the  contract  and  kept  it  in  my  pocket  for 
a  few  days,  and  had  the  wires  strung  on 
these  poles  after  signing  the  contract  The 
only  difference  between  the  plaintiff  and  the 
defendant  as  to  the  erection  of  the  poles,  is 
this  particular  pole."  In  July,  1909,  the  su- 
perintendent of  the  defendant  wrote  two  let- 
ters to  the  president  of  the  plaintiff,  in  the 
fift^t  of  which  he  said:  "Tou  put  this  cross- 
ing up  before  contract  was  signed,  and  not 
in  accordance  with  contract  I  will  be  glad 
if  you  will  arrange  to  fix  this  crossing  in  ac- 


cordance with  contract"  In  the  second  let- 
ter he  repoated  that  the  crossing  was  not  put 
up  in  accordance  with  the  contract  and  asked 
when  this  would  be  done. 

Boles,  the  track  supervisor  of  the  defend- 
ant; who  was  referred  to  in  the  testimony  of 
the  plaintiff's  vice  president  and  general 
manager,  testified  that  the  terms  and  condi- 
tions under  which  the  plaintiff  was  to  con- 
struct its  wires  and  poles  at  Mt  A4ry  were 
set  forth  in  the  written  contract;  that  he 
nev«r  directly  or  indirectly  agreed  with  the 
plaintiff  or  any  of  its  agents  for  the  wires  or 
poles  of  the  plaintiff  to  be  erected  In  any  oth- 
er manner  or  at  any  other  place  than  as  set 
forth  in  the  agreement ;  and  that  the  plain- 
tiff had  not  strung  guard  wires  under  Its 
transmission  wires,  as  required  by  the  con- 
tract He  further  testified  as  follows:  "That 
some  time  in  the  spring  of  1900  he  was  sent 
to  Mt  Airy  to  prepare  a  sketch  with  a  view 
of  a  contract  being  entered  Into  between 
plaintiff  and  defendant  for  the  construction 
of  plaintiff's  work;  that  in  preparing  the 
sketch,  or  blue  print,  Mr.  Llnler,  acting  for 
plaintiff,  stated  that  he  wanted  to  erect  the 
pole  in  question  north  of  the  railroad  track, 
where  he  did  locate  the  pole,  and  In  prepar- 
ing the  sketch  I  designated  on  the  blue  print 
this  place  for  the  pole,  when  I  sent  in  the 
sketch  to  the  proper  department  for  con- 
tracts; that  he  [17]  did  not  agree  for  the 
pole  to  be  located  there;  that  he  [I?]  had 
nothing  to  do  with  making  any  contract  with 
plaintiff  for  the  construction  of  the  work, 
and  did  not  have  any  authority  to  make  any 
contract  When  the  proper  department  pre- 
pared and  sent  back  the  contract,  with  the 
blue  print  annexed  thereto,  it  showed  its 
right  of  way  absolutely  clear  of  poles,  and 
showed  each  side  of  the  defendant's  track 
100  feet  distant  and  the  contract  provided 
that  plaintiff  should  not  erect  any  pole  near- 
er than  100  feet  of  defendant's  track:  •  *  • 
Some  time  after  this  contract  was  signed 
up,  I  was  instructed  \)y  the  defendant  that 
plaintiff  had  this  pole  located  on  defendant's 
right  of  way,  within  30  feet  of  center  of  Its 
track,  and  to  have  plaintiff  remove  it" 

There  was  other  evidence  as  to  the  proper 
manner  of  erecting  poles  and  stringing  and 
guarding  wires,  and  as  to  the  necessity  for 
the  plaintiff  to  cross  the  right  of  way  of  de- 
fendant in  order  to  supply  customers  on  the 
oi^oslte  side  from  that  where  its  plant  was 
located,  and  as  to  the  manner  of  the  erection 
of  the  plaintiff's  line.  On  the  hearing  at 
chambers  the  presiding  Judge  enjoined  the 
defendant  from  removing  the  pole  located  on 
its  right  of  way  at  Mt  Airy,  "until  the  right 
to  keep  it  at  said  place  shall  be  finally  ad- 
judicated," and  added:  "The  plaintiff  Is  here- 
by required  to  comply  with  the  contract  in 
all  other  respects.  The  pole  having  been 
erected  a  few  days  before  the  contract  was 
entered  into,  the  decision  la  as  above."  Xfat 
defendant  excepted. 
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Robt  McMillan  and  A.  G.  &  Julian  McCniv 
ry,  for  plaintiff  In  error.  Jno.  L.  Perklna  and 
F.  A.  Hooper,  for  defendant  In  error. 

LUMPKIN,  J.  (after  staUng  the  facts  as 
above).  According  to  the  uncontradicted  ctI- 
dence,  the  plaintiff  and  defendant  were  en- 
gaged In  a  n^otiatlon  for  the  purpose  of  en- 
tering into,  a  written  contract  In  regard  to 
permitting  the  plaintiff  to  construct  Its  wires 
across  the  right  of  way  of  defendant  While 
this  negotiation  was  In  progress,  and  before 
the  written  contract  had  been  signed,  the 
plaintiff  erected  the  pole  which  is  the  subject- 
matter  of  the  controversy.  The  vice  presi- 
dent and  general  manager  of  the  plaintiff 
(who  was  also  the  person  who  signed  the  con- 
tract as  president)  sought  to  justify  this  ac- 
tion by  saying  that  be  had  consulted  with 
the  track  supervisor  of  the  defendant,  and 
the  latter  agreed  to  the  location  of  the  pole. 
Bat  it  Is  evident  from  his  own  testimony  that 
he  did  not  consider  the  track  supervisor  as 
an  oflBcer  having  authority  to  make  a  con- 
tract for  the  company,  and  that  this  approval 
of  the  snpervlsor  was  merely  tentative.  The 
snp^vlsor  denied  making  any  agreement, 
and  teatlfled  without  conflict  that  he  had  no 
authority  to  make  any  such  contract  When 
the  written  contract  was  returned  for  signa- 
tare  by  the  plaintiff's  officer,  the  pole  had 
been  erected;  but  the  wires  had  not  been 
strung  upon  It  It  Is  evident  that  the  plain- 
tiff's officer  understood  that  the  company  de- 
clined to  agree  for  him  to  have  a  pole  upon 
Its  right  of  way.  He  testified  that  customers 
were  urging  him  for  the  electrical  servlcej 
and  '^ence  I  signed  this  unreasonable  con- 
tract with  said  defendant  company,  not  ex- 
pecting any  change  or  trouble  with  them.  A 
great  outlay  of  money  wa«  necessary  to  bring 
and  construct  our  lines  to  these  points,  and 
we  had  no  time  to  parley  with  these  defend- 
ants. •  ♦  •  I  signed  the  contract,  and 
k^t  it  In  my  pocket  for  a  few  days,  and  had 
the  wires  strung  on  these  poles  after  signing 
the  contract" 

This  was  not  a  condemnation  proceeding 
under  the  state's  right  of  eminent  domain, 
but  the  pole  must  have  been  erected  by  the 
plaintiff  ui>on  the  defendant's  right  of  way 
by  virtue  of  the  agreement  with  the  defend- 
ant or  without  regard  to  the  agreement  If 
the  erection  of  the  pole  and  the  stringing  of 
the  wires  uiion  It  are  sought  to  be  justified 
by  the  agreement.  It  was  done  in  palpable 
violence  of  the  teems  of  the  contract,  which 
declared  that  no  poles  should  be  erected  up- 
on the  defendant's  right  of  way.  If  such  ac- 
tion was  not  taken  by  agreement  with  the 
defendant.  It  was  a  trespass  and  without  any 
justification  In  law.  It  cannot  be  successful- 
ly contended  that  the  plalntifl  had  any  legal 
right  to  invade  the  right  of  way  of  the  de- 
fendant and  plant  Its  pole  thereon  without 
the  consent  of  the  defendant,  or  to  ke^  It 


there,  after  being  wrongfully  so  placed,  over 
the  objection  of  the  defendant  In  either 
event  therefore,  the  plaintiff  had  no  right  to 
maintain  its  pole  upon  the  defendant's  right 
of  way  and  to  string  wires  upon  It 

The  consent  order  which  was  taken,  con- 
tinuing the  case,  contains  an  Indication  that 
the  plaintiff  recognized  the  necessity  for  ob- 
taining a  further  agreement  from  the  defend- 
ant in  order  to  maintain  its  pole  upon  the 
right  of  way  of  the  latter.  This  is  not  a 
case  where  two  parties  are  in  controversy  as 
to  the  ownership  of  land,  and  where  one 
erects  Improvements  or  structures  upon  it 
under  his  claim  of  ownership  or  right 

From  what  has  beoi  said,  it  follows  that 
the  court  erred  in  refusing  the  injunction  on 
the  ground  that  the  pole  had  been  .erected  a 
few  days  before  the  contract  was  signed. 
Nor  was  the  error  cured  by  adding  to  the 
order  the  mandatory  provision,  of  at  least 
doubtful  pr(^riety,  as  a  part  of  a  ruling  on 
an  application  for  an  interlocutory  injunc- 
tion, that  the  plaintiff  was  required  to  com- 
ply with  the  contract  in  all  other  respects. 

Judgment  reversed.  All  the  Justices  ooa- 
cur. 

(US  a*.  2M) 
CENTRAL  GEORGIA  POWER  CO.  ▼. 
MADDOX. 
(Supreme  Court  of  Georgia.     Oct   12,  1910.) 

(SyOahut  hv  the  Court.) 

EUnwENT  Domain  (S  181*)— Notice  of  Con- 
DKlflTATION  —  StnnciENCT  Or   Dbscbifttoh 

Ojr   PaOFEBTT. 

In  a  notice  of  condemnation  to  acquire  an 
easement  of  flowage  on  certain  described  land 
bounded  by  a  nonnavigable  stream,  where  the 
easement  sonrbt  to  l>e  acqaired  is  to  overflow 
the  land,  which .  is  gpecl&cally  described,  and 
also  to  raise  and  flow  back  the  water  in  the 
stream  to  a  certain  depth,  the  description  of  the 
property  sought  to  lie  impressed  wiUi  the  ease- 
ment of  flowage  is  sufficiently  comprelieDsive 
and  definite  as  to  include  flowage  rt^hta  over 
both  the  land  described  and  also  the  bed  of  the 
stream  on  wlilcb  it  abuta  to  the  center  of  the 
stream. 

[Ed.  Note. — For  other  cases,  see  B>minent  Do- 
main, Cent  Dig.  ${  488-492 ;  Dec.  Dig.  i  181.*] 

Error  from  Superior  Court,  Butts  County ; 
B.  J.  Reagan,  Judge. 

Action  by  tlie  Cientral  Georgia  Power  Com- 
pany against  J.  O.  Maddox.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

Walter  T.  Johnson,  for  plaintiff  In  error. 
H.  M.  Fletcher,  for  defendant  in  error. 

EVANS,  P.  J.  This  case  presents  a  single 
question,  and  that  is  the  sufficiency  of  the 
description  of  the  property  in  a  notice  of 
condemnation  for  a  public  use.  The  defend- 
ant Iv  error  is  the  owner  of  the  land  bound- 
ed northerly  and  easterly  by  South  river,  a 
nonnavigable  stream.    The  plaintiff  in  error 
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Is  the  condMnnor,  and  gave  notice  that  It 
would  seek  to  condemn  certain  areas  of  land, 
giving  South  river  as  one  of  the  boundaries, 
with  the  right,  not  only  to  flow  back  water 
over  and  upon  the  land  descrU>ed,  but  also 
the  right  forever  to  CTiter  upon  and  use  the 
same  in  order  to  maintain  a  dam  and  stor- 
age reservoir  created  thereby,  and  to  afford 
access  to  the  power  plant  and  storage  reser- 
voli:,  and  for  other  uses  necessary  to  these 
purposes,  and  that  It  would  also  seek  to  con- 
demn "the  right  forever  to  raise  and  flow 
back  the  water  in  that  part  of  said  South 
river  as  it  flows  along  the  easterly  and 
northerly  boundaries  of  said  several  tracts 
or  parcels  of  land  of  said  J.  O.  Maddoz  [de- 
fendant in  error]  above  .described,  lying  be- 
tween th^  westerly  bank  and  the  thread  of 
the  stream  of  said  river,  approximately  to 
the  level  of  said  five  hundred  and  twenty-five 
(525)  foot  contour  line,  at  average  stages  of 
the  river."  There  is  no  contention  that  the 
land  abutting  the  stream  has  not  been  ac- 
curately described  in  tlie  notice  of  condem- 
'natlon;  but,  inasmuch  as  the  notice  of  con- 
demnation in  express  words  does  not  de- 
scribe the  area  of  the  bed  of  the  river  in- 
cluded between  the  thread  of  the  stream  and 
the  abuttlDj;  land,  it  Is  contended  that  the 
description  Is  lacking  in  definiteness.  The 
statute  provides  that  the  notice  of  condem- 
nation "shall  describe  the  property  or  fran- 
chise, and  the  amount  of  Interest  therein 
sought  to  be  taken."  Civ.  Code  1895,  {  4669. 
It  will  be  observed  that  the  easement 
which  the  condemnor  seeks  In  the  bed  of  the 
jBtream  Is  the  right  to  increase  the  depth  of 
the  stream  by  raising  the  water  approxi- 
mately to  the  level  of  the  625-foot  contour 
line  at  average  stages  of  the  river,  as  defin- 
ed in  a  map  attached  to  the  notice  of  con- 
demnation. The  condemnor  Is  not  seeking 
to  take  the  land  In  the  bed  of  the  river,  but 
to  acquire  a  right  or  easement  in  maintain- 
ing an  increased  depth  of  water.  If  the 
landowner  had  conveyed  the  land  by  deed 
to  the  condemnor,  giving  a  nonnavlgable 
stream  as  a  boundary,  the  call  would  have 
extended  to  the  middle  or  thread  of  the 
main  current  of  the  stream.  Civ.  Code 
1895,  S  3058.  Why  should  the  rule  be  dif- 
ferent in  a  proceeding  to  condemn?  The 
condemnor  is  seeking  to  impress  an  easement 
on  private  property  for  public  use,  and  no 
greater  particularity  of  description  ordinari- 
ly will  be  required  than  will  suffice  In  a  deed. 
The  Involuntary  transfer  of  a  landowner's 
property  for  a  public  use,  when  constitu- 
tionally accomplished  by  condemnation  pro- 
ceedings, Is  but  the  legal  substitute  for  a  con- 
veyance by  the  landowner  to  the  condemnor. 
The  notice  of  condemnation  further  specifies 
the  easement  sought  to  be  acquired  as  that 
of  raising  water  over  the  bed  of  the  stream, 
and  maintaining  it  to  a  specified  depth.  The 
property    sought    to    be    subjected    with   an 


easeihent  of  flowage  as  described  In  the  no- 
tice of  condemnation  includes  both  the  land 
bounded  by  the  stream  and  the  bed  of  the 
river  to  the  center,  and  the  amount  of  in- 
terest therein  sought  to  be  taken  is  the 
right  to  flow  back  water  to  the  contour 
mark  as  Indicated  on  the  map  attached, 
with  the  further  rights  as  described  In  the 
notice  of  condemnation.  We  think  the  de- 
scription sufficiently  speciflc,  and  that  the 
court  erred  In  holding  otherwise. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(135  Qo.  2S6) 
BLACKMAN  et  al.  v.  GABBBTT  et  al. 
(Supreme  Court  of  Georgia.     Oct.   11,   1910.) 

(Bvllahiu  Iv  the  Court.) 

Appeal   and   Ebbob   (|  684*)— Insufficient 

Recobd — Okission    of    Evidence— Abtibm- 

ANCE. 

Where  a  bill  of  exceptions  complains  of  the 
refuiial  of  an  interlocutory  injunction,  and  it 
appears  therefrom  that  certain  documentary  and 
vital  evidence  was  introduced  upon  the  hearing, 
and  such' evidence  is  neither  Incorporated  in  the 
bill  nor  referred  to  therein  and  attached  thereto 
as  an  exhibit  jiroperly  authenticated,  and  no 
brief  of  the  evidence  has  been  approved  and 
filed,  60  as  to  become  a  part  of  the  record,  bnt 
such  documentary  evidence  is  merely  specified 
by  the  excepting  party  as  a  part  of  the  record 
to  be  sent  up  to  this  court  by  the  clerk  of  the 
trial  court,  the  judgment  will  be  affirmed,  aa 
without  such  evidence  this  court  cannot  deter- 
mine the  question  whether  the  judge  erred  In 
refusing  the  injunction,  and  the  same,  not  being 
a  part  of  the  record  in  the  case,  cannot  be 
specified  and  sent  up  to  this  court  as  such. 
Askew  V.  HogansviUe  Cotton  Oil  Co.,  126  Ga. 
807,  55  S.  B.  921-  Edmondson  v.  EMmondson, 
128  Ga.  53,  57  S.  B.  308;  Koberta  v.  City  of 
Cairo,  133  Ga.  642,  66  S.  E.  938,  and  cases 
cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  684.*] 

Error  from  Superior  Court,  Haralson 
County;  Price  Edwards,  Judge. 

Action  between  S.  D.  Blackman  and  others 
and  E.  T.  Garrett  and  others.  From  the 
judgment,  Blackman  and  others  bring  error. 
Affirmed. 

M.  J.  Head,  for  plaintiffs  In  error.  Griff- 
ith &  Mathews,  for  defendants  in  error. 

FISH,  C.  J.  Judgment  aflSrmed.  All  the 
Justices  concur. 


(135  aa.  224) 
FENDER  et  al.  v.  SHAW. 
(Supreme  Court  of  Georgia.    Oct  11,  1910.) 

.      (Byllahut  hy  the  Court.) 

1.  Interlocutobt  Injunction. 

There  was  no  abuse  of  discretion  in  grant- 
ing an  interlocutory  injunction,  to  continue  of 
force  until  the  final  trial  of  the  cause. 

(n)  The  demurrers  were  not  passed  upon  as 
such,  but  considered  as  part  of  the  cause  shown 
by  the  defendant  against  the  grant  of  the  inter- 
locutory injunction. 
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2.    IKJDNCTION    ({    1G3*)— INTEBLOCDTOBT    IN- 

jTTNcnoN— Modification. 

The  order  frranting  the  injunction  la  bo 
worded  aa  to  be  susceptible  of  toe  construction 
that  other  relief,  final  in  its  character,  was  also 
granted  on  the  interlocutory  hearing.  It  reads 
tliat  "the  restraining  order  is  made  continuous 
and  the  prayers  of  plaintlfiE  is  [are]  hereby  grant- 
ed." Direction  is  given  to  so  modify  it  as  to 
eliminate  this  ambiguity  and  leave  the  grant  of 
the  interlocutory  injunction  to  stand. 

[£Sd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  362;   Dec.  Dig.  |  163.*} 

Error  from  Superior  Court,  Berrien  Qoun- 
ty;  R.  G.  Mitchell,  Judge. '^ 

Action  by  F.  M.  Shaw,  receiver,  against  W. 
It.  Fender  and  others.  From  an  order  grant- 
ing an  Interlocutory  injunction,  defendants 
bring  error.    Affirmed. 

B.  K.  Wilcox,  for  plaintiffs  In  error.  Hen- 
drlcks  &  Christian,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  aflJrmed,  with 
direction.    All  the  Justices  concur. 


(136  Oa.  231) 

CENTRAL  BANK  &  TRUST  CORPORA- 
TION T.  ALMAND. 
(Snpieme  Court  of  Georgia.    Oct  1%  1910.) 

(SvOabu*  T)»  the  Court.) 

Husband  and  Wite  (|  172*)— Debd  oir  Mab- 
UXD  Woman— Vaucditt. 

Under  the  evidence,  no  question  arose  as  to 
a  partial  InTSlidity  of  the  deed  given  by  the 
defendant  in  error.  The  jury  was  authorized 
to  find  it  Told  in  toto,  because  given  by  a  mar- 
ried woman  in  pursuance  of  a  scheme  whereby 
she  pledged  her  individual  property  as  security 
for  the  debts  of  others.  The  court  committed 
no  error  in  refusing  a  new  trial. 

WE>].  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  68*-691;  Dec.  Dig.  {  172.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  -Pendleton,  Judge. 

Action  by  Z.  C.  Almand  against  the  Central 
Bank  ft  Trust  Corporation,  receiver.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Candlers,  Thomson  &  Hlrsch  and  R.  Li  D. 
McAllister,  for  plaintiff  in  error.  Jones  &  Se- 
llgman  and  Lb  Z.  Rosser.  for  defendant  in 
error. 

HOLDEN,  J.  The  petition  of  the  defend- 
ant in  error  filed  in  the  court  below  made 
substantially  the  following  allegations:  Her 
hnsband  and  E.  H.  Thornton,  the  president 
of  the  Neal  Bank,  in  August,  1904,  began 
making  -plans  to  form  a  corporation  to  do  a 
mercantile  business  of  a  specified  nature, 
and  the  money  with  which  to  begin  business 
was  to  be  advanced  by  the  bank.  In  Sep- 
tember, 1901,  application  was  made  for  a 
charter  by  her  husband,  J.  G.  St  Amand,  and 
B.  E.  Thornton,  the  son  of  B.  H.  Thornton. 
Her  hnsband  made  a  trip  for  the  purpose  of 
buying  goods  with  which  to  begin  business, 
and  took  with  him  a  letter  of  which  the  fol- 


lowing Is  a  copy:  "B.  H.  Thornton,  Pres. 
W.  F.  Manry,  Cashier.  H.  C.  CaldweU,  Asst 
Cashier.  Neal  Loan  &  Banking  Co.  Pru- 
dential Bldg.,  Broad  &  Walton  Sts.,  Atlanta, 
Ga.,  Aug.  6, 1904.  To  Whom  It  may  Concern : 
Our  Mr.  E.  H.  Thornton  holds  In  trust  ten 
thousand  ($10,000.00)  dollars  to  be  used  by 
the  stockholders  in  paying  for  the  stock  sub- 
scribed by  them  In  the  Almand  Hat  Co.,  a 
corporation,  for  which  a  charter  will  be 
granted  within  the  next  thirty  days.  Very 
respectfully,  E.  H.  Thornton,  President."  He 
bought  goods  amounting  to  several  thousand 
dollars,  and  drew  checks  to  pay  for  the  same 
on  the  Neal  Bank,  and  the  checks  were  duly 
paid.  The  bank  bad  no  money  paid  in  by 
either  of  the  partly  at  the  time  the  above 
letter  was  written,  or  at  the  time  the  goods 
were  purchased  or  the  checks  paid.  The 
sum  referred  to  in  the  letter  "was  in  reality 
only  a  loan"  from  the  bank  "to  said  parties 
or  to  said  prospective  corporation."  Upon 
the  return  of  her  husband,  the  president  of 
the  bank  told  him  that  he  would  have  noth- 
ing further  to  do  with  the  matter,  and  de- 
manded that  the  loan  already  advanced  and 
to  be  advanced  by  the  bank  be  secured,  and 
that  no  farther  advances  would  be  made  un- 
til this  was  done.  The  president  of  the  bank 
stated  that  the  real  estate  of  the  plaintiff 
"could  be  made  security  for  the  said  debt  by 
making  a  transfer  of  the  same"  to  the  cor- 
poration upon  its  organization  and  having 
the  latter  "Issue  bonds  thereon,  which  bonds 
should  be  placed  with  the  said  Neal  Bank  as 
security  for  said  loan."  Petitioner  "was  In- 
duced and  persuaded  to  make  a  transfer  of 
said  real  estate  for  the  purpose  of  securing 
the  repayment  to  the  said  Neal  Bank  of  the 
said  $10,000."  The  deed  making  said  trans- 
fer recited  a  consideration  of  $10,000,  but 
plaintiff  received  no  consideration  for  the 
deed.  The  deed  was  "merely  a  colorable 
scheme  by  which  her  separate  estate  was 
made  surety"  for  the  debt,  with  the  full 
knowledge  of  the  president  of  the  bank  and 
other  parties  Interested.  The  corporation, 
through  Its  officers,  executed  a  trust  deed  to 
the  real  estate  to  J.  M.  Dugger,  as  trustee, 
to  secure  an  issue  of  ten  $1,000  bonds,  which 
were  placed  in  the  hands  of  the  bank  to  se- 
cure the  payment  of  said  Indebtedness  of 
$10,000,  and  the  same  are  now  in  the  hands 
of  the  Central  Bank  &  Trust  Corporation  as 
receiver  of  the  Neal  Bank.  About  98  shares 
of  the  stock  of  the  corporation  had  been  is- 
sued to  her,  "presumably  In  payment  of  her 
transfer  of  said  property."  The  deed  was 
not  made  for  the  purpose  of  purchasing  the 
stock,  and  she  had  never  seen  the  stock. 
The  receiver  of  the  Neal  Bank  has  secured  a 
judgment  against  the  corporation  in  a  suit 
upon  a  note  given  by  it  for  a  certain  tndebt> 
edness  of  $10,000  principal.  Such  judgment 
Is  about  to  be  levied  upon  the  real  estate 
deeded  by  her  as  above  stated,  and  the  bonds 
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issned  by  tbe  corporation  are  about  to  be 
sold  by  the  receiver  for  the  purpose  of  satis- 
fying the  Jndgmeijit  She  prays  that  the  re- 
ceiver, the  trustee,  and  the  corporation  be 
enjoined  from  altering  "the  present  status 
of  tbe  judgment,  trust  deed,  bonds,  or  real 
estate,"  and  that  she  have  a  decree  requiring 
the  parties  named  to  surrender  up  and  can- 
cel the  deed  executed  by  her  to  the  corpora- 
tion, and  the  deed  executed  by  the  corpora- 
tion to  secure  the  bonds,  and  tbe  bonds  Issued 
by  the  corporation,  and  that  she  have  a  de- 
cree of  the  court  that  the  title  of  the  proper- 
ty Is  in  her,  free  of  all  liens  or  Interests  of 
any  of  the  parties  named.  The  jury  upon 
the  trial  of  the  case  rendered  a  verdict  In 
favor  of  the  plaintiff,  and  to  the  order  of 
the  court  overruling  a  motion  for  a  new 
trial  the  receiver  excepted. 

1.  The  evidence  introduced  by  the  plaintiff 
In  the  case.  If  believed  by  the  jury,  was  suffi- 
cient to  sustain  the  material  allegations  of 
the  petition  and  the  main  contentions  of  the 
plaintiff,  and  to  authorize  the  jury  to  find 
that  the  deed  was  made  by  the  wife  to  the 
corporation  for  the  purpose  of  enabling  It  to 
make  the  trust  deed  and  thereby  secure  the 
amount  already  advanced  by  the  Neal  Bank, 
and  the  amount  to  be  thereafter  advanced, 
with  the  knowledge  of  this  purpose  on  the 
part  of  the  bank,  and  that  there  was  no  bona 
fide  purchase  by  her  with  the  real  estate  of 
any  shares  of  stock  in  the  corporation.  One 
of  the  main  contentions  of  the  plaintiff  in  er- 
ror is  that  the  jury  wouldhave  been  author- 
ized to  find  that  the  deed  made  by  the  wife 
to  the  corporation  was  void  only  in  so  far  as 
It  secured  the  amount  which  at  that  time  had 
been  advanced  by  the  bank  to  the  corpora- 
don,  and  that  it  was  valid  with  respect  t» 
the  amount  advanced  by  the  bank  after  Ifis 
execution.  Complaint  was  made  that  it  was 
error  for  the  court  to  refuse  written  requests 
to  charge  the  jury,  the  effect  of  which  was  to 
instruct  them  that  they  would  be  authorized 
to  find  in  accordance  with  the  theory  above 
stated,  and  in  charging  the  jury  that  their 
verdict  should  be  either  for  the  plaintiff,  or 
for  the  defendant,  thereby  prohibiting  the 
jury  from  making  a  finding  of  this  character. 
The  sulKtance  of  a  part  of  the  evidence  was 
as  follows: 

After  the  bank  had  written  the  letter  set 
out  in  the  statement  of  facts,  and  had  cashed 
checks  to  pay  for  goods  to  the  amount  of  sev- 
eral thousand  dollars,  and  the  president  of 
the  bank  said  that  he  would  have  nothing 
more  to  do  with  the  matter,  he  suggested 
that  the  plaintiff's  husband  would  have  to  get 
his  wife  to  give  him  a  mortgage  on  her  real 
estate.  The  counsel  for  the  president  of  the 
bank  told  him  that  she  could  not  give  a  legal 
mortgage  on  her  property  for  tbe  security  of 
tbe  claim,  whereupon  tbe  president  replied: 
"I  have  got  to  fix  it  up  some  way  or  other." 
The  counsel  then  said:  "There  ain't  but  one 
way  on  earth  that  I  see  how  it  would  be  pos- 


sible for  yon  to  do  tills,  and  that  would  be 
to  prevail  on  Mrs.  Almand  to  make  a  deed  to 
the  Almand  Hat  Ck>mpany,  and  then  let  the 
Almand  Hat  Company  transfer  the  deed  to 
the  bank,  or  to  a  trustee,  to  secure  this  mo;i- 
ey."  The  president  then  said:  "Well,  any 
way  to  get  it  fixed."  Referring  to  the  letter 
written  by  the  president  of  the  hank  in  which 
the  $10,000  was  referred  to,  the  counsel  told 
blm:  "Yon  can't  go  back  on  that  paper.  That 
is  just  equivalent  to  their  having  the  money 
in  the  bank."  The  president  then  said:  "If 
he  secures  this  debt  by  giving  iue  this,  get- 
ting his  wife  to  give  us  this  paper,  then  I 
win  advance  as  much  money  as  the  business 
justifies."  The  wife  then  signed  the  deed 
conveying  her  property  to  the  corporation. 

After  the  plaintiff  made  a  deed  to  her 
property  to  the  corporation,  a  certificate  for 
08  shares  of  Its  stock,  of  the  par  value  of 
$100  each,  was  issued  in  her  name.  TSils  cer- 
tificate was  signed  by  her  husband  as  presi- 
dent of  the  corporation  and  placed  In  the  safe 
in  the  office  of  the  corporation.  One  share 
was  issued  to  her  husband  and  another  to  St. 
Amand.  They  paid  nothing  for  these  shares, 
and  they  were  Issued  In  order  that  they 
inlght  be  officers  of  the  corporation.  After 
the  bonds  amounting  to  $10,000  were  issued 
by  the  corporation,  and  a  deed  to  the  real  es- 
tate made  by  the  corporation  to  a  trustee  to 
secure  the  bonds,  the  latter  were  placed  with 
the  bank  as  security  for  the  several  thousand 
dollars  due  the  hank  for  checks  paid  hy  it 
prior  to  the  organizadon  of  the  corporation 
and  for  the  amount  subsequently  advanced  to 
It  by- the  bank,  making  a  total  of  $10,000  due 
the  bank  secured  by  the  bonds.  The  evidence 
was  such  as  to  require  the  jury  to  find  that 
the  deed  was  a  valid  and  subsisting  instru- 
ment in  all  respects,  or  else  that  it  was  void 
In  toto;  and  we  do  not  think  the  court  com- 
mitted any  error  in  giving  the  charge  com- 
plained of,  or  In  refusing  to  give  the  charges 
requested,  which  were  based  on  the  theory  of 
a  partial  invalidity  of  the  deed.  The  other 
charges  requested,  in  so  far  as  they  were  le- 
gal and  pertinent,  were  fully  covered  by  the 
general  charge. 

Complaint  is  also  made  that  the  court  erred 
in  allowing,  over  the  objection  of  the  plain- 
tiff in  error,  the  defendant  In  error  to  intro- 
duce in  evidence  the  letter  written  by  the 
president  of  the  bank,  a  copy  of  which  ap- 
pears in  the  statement  of  facts.  This  letter 
was  properly  admitted  in  evidence.  It  was 
admissible  to  show  the  course  of  dealing  be- 
tween the  parties  in  connection  with  the  en- 
tire transaction,  and  to  Ulustrate  the  ques- 
tion as  to  whether,  at  the  time  of  the  execu- 
tion of  the  deed  by  the  defendant  In  error, 
the  bank  had  knowledge  that  it  was  given  by 
her  in  pursuance  of  a  scheme  whereby  she 
became  a  surety  for  the  debts  of  others.  The 
court  committed  no  error  in  refusing  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  LUMPKIN,  J,,  disqualified. 
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KING  BROS,  ft  CO.  t.  OBNTRAIi  OF 

GEORGIA  RY.  CO.  et  ai 

(Snpreme  Court  of  Georgia.    Oct  11,  1910.) 

(SvUabut  }yy  the  Covet.) 

AssioRioBMTs  (1 85*)— Pabtiai.  Assignment  of 

PUHD— PBIOBITY. 

The  holder  of  a  partial  assignment  of  a 
chose  in  action,  to  which  the  debtor  of  an  as- 
■i^oT  has  not  assented,  is  not  entitled  to  pri- 
ority in  payment  over  a  subsequent  assignee  for 
value  and  without  notice  of  the  entire  chose  in 
action. 

[E».  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  t  85.*] 

Error  from  Superior.  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Traders'  Investment  Com- 
pany against  the  Central  of  Georgia  Railway 
Company  and  King  Bros,  ft  Co.  Judgment 
for  plaintiff,  and  defendants  King  Bros.  & 
Co.  bring  error.    Reversed. 

Sidney  W.  Hatcher,  for  plaintiffs  In  error. 
Bills  &  Jordan  and  O.  C.  Hancock,  for  de- 
fendants In  error. 

BVANS,  p.  J.    An  employe  of  the  Central 

of  Georgia  Railway  Company  assigned  to 
the  Traders'  Investment  Company  a  stated 
amount,  less  than  the  whole,  of  the  salary 
earned  by  him  at  the  time  of  the  assignment. 
Subsequently,  for  value  and  without  notice 
of  the  prior  partial  assignment,  the  employ^ 
assigned  his  entire  salary  which  he  had  earn- 
ed to  King  Bros,  ft  Co.  The  railroad  com- 
pany refused  to  pay  the  first  assignees,  and 
suit  was  Instituted  by  them  against  the  rail- 
road company,  tbe-employ6,  and  the  subse- 
quent assignees.  The  railroad  company  ad- 
mitted the  Indebtedness,  and  paid  the  money 
Into  court,  and  the  court  awarded  it,  after 
deducting  the  costs,  to  the  first  assignee.  The 
only  point  Involved  is  the  prior  rights  of  the 
two  assignees  to  the  fund. 

In  the  first  assignment  the  assignor  trans- 
ferred a  stated  portion  of  the  fund,  by  virtue 
of  which  the  assignee  acquired  no  separate 
and  distinct  part,  but  only  an  equitable  in- 
terest, in  the  -vyhole  fund  to  the  extent  of  the 
interest  assigned.  Fidelity  Co.  v.  Exchange 
Bank,  100  Ga.  619,  28  S.  E.  393;  W.  ft  A.  R. 
Co.  V.  Union  Investment  Co.,  128  Ga.  74,  57 
8.  E.  100.  A  partial  assignment  of  a  chose 
In  action  will  not  vest  in  the  assignee  such  a 
title  to  the  portion  assigned  as  can  be  en- 
forced in  action  at  law  without  the  consent 
of  the  debtor.  Such  an  assignment  is,  how- 
ever, enforceable  in  equity,  though  the  debtor 
may  not  assent,  if  all  the  parties  at  interest 
are  before  the  court,  so  that  the  rights  of  each 
in  the  fund  may  be  determined  in  one  suit 
and  settled  by  one  decree.  Rivers  v.  Wright, 
117  Ga.  81,  43  S.  E.  499. 

l%e  second  assignment  is  of  the  entire 
chose  in  action,  and  vests  in  the  assignee  the 
legal  title  to  the  whole  chose  in  action.  Civ. 
Code  1895,  f  3077.    The  second  assignee  had 


ROBINSON  V.  STATE. 


113 


no  notice  of  the  prior  partial  asslgnmait 
nor  did  the  debtor  assent  to  the  partial  as- 
signment of  the  chose.  The  contest  for  pri- 
ority in  payment,  therefore,  is  between  the 
holder  of  an  equitable  right  to  be  paid  a  stat- 
ed sum  from  the  chose  In  action,  and  a  sub- 
sequent bona  fide  assignee  for  value,  who 
has  the  legal  title  to  the  whole  chose.  This 
priority  cannot  be  determined  by  the  order 
of  the  time  of  execution  of  the  respective  as- 
signments, because  the  doctrine  of  "qui  prior 
est  tempore  potior  est  Jure"  only  applies  as 
between  persons  having  eqnlCable  Interests, 
where  such  Inteirests  are  In  all  other  respects 
equal.  It  is  only  where  the  Interests  assign- 
ed are  equitable  in  their  nature,  and  the 
equity  of  no  assignee  is  intrinsically  superior 
to  the  others,  that  the  order  of  time  deter- 
mines the  order  of  priority.'  Where  the  sub- 
sequent assignee  has  acquired  the  legal  title 
for  a  valuable  consideration  and  without  no- 
tice of  the  prior  equitable  assignment,  be  is 
protected.  2  Pomeroy's  Eq.  Jur.  |  713.  ^  The 
relation  of  the  holder  of  the  legal  title  Tinder 
such  circumstances  is  that  of  a  bona  flde  pur- 
chaser, and  his  title  is  not  afCected  by  a  latent 
equity.  The  court  erred  In  awarding  the 
fund  to  the  bolder  of  the  equitable  assign- 
ment. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(135  Oa.  217) 
ROBINSON  V.  STATE. 
(Supreme   Court  of  Georgia.     Oct.   11,   1910.> 
(Syllalut  Jur  the  Court.) 

HOUICIDE  (§§  309,  250*)— BVIDENCB— INSTBUC- 
TIONS. 

There  was  no  evidence  to  warrant  toe  court 
in  charging  the  jury  on  the  subject  of  volun- 
tary manslaughter,  involuntary  manslaughter,  or 
misfortune  and  accident,  as  defined  in  Pen.  Code 
1K)5,  i  40,  and  the  court  committed  no  error  in 
failing  to  instruct  the  jury  as  to  the  law  on 
either  of  these  subjects.  The  evidence  author^ 
ized  the  verdict,  and  the  court  committed  no  er- 
ror in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i§  649-656,  515-517;  Dec  Dig.  {| 
309,  250.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Frank  Robinson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

H.  P.  Howard  and  Jno.  R.  Cooper,  for 
plaintiff  in  error.  B.  D.  Graham,  Sol.  Gen., 
and  Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

HOLDBN,  J.  The  defendant  In  error  was 
Indicted  for  the  murder  of  Will-  Jackson. 
The  substance  of  the  testimony  of  two  wit- 
nesses for  the  state  as  to  what  occurred  at 
the  time  of  the  killing  was  as  follows:  The 
defendant  came  into  the  house  where  they 
and  Will  Jackson  were.  He  was  singing  as 
he  came  in,  and  said  to  Will  Jackson:  "If 
you  ain't  prayed,  you  better  had  pray."    The 
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deceased  was  sitting  on  a  sack  of  potatoes. 
The  defendant  walked  up  to  him,  and  placed 
the  end  of  the  barrel  of  the  gun  on  him  twice, 
taking  it  down  eaoh  time.  He  placed  it 
against  "Jackson's  left  side  near  the  shoul- 
der" the  third  time,  and  fired  the  gun,  killing 
the  deceased.  Lee  Norrls  did  not  fire  the 
gun,  but  was  in  another  place  In  the  room 
at  the  time  the  gun  was  fired.  One  of  the 
witnesses  testified  that  the  deceased  at  the 
time  of  the  killing  did  nothing  to  cause  the 
defendant  to  shoot  The  defendant  in  his 
statement  said  that  he  did  not  fire  the  gun, 
but  that  he  had  the  gun  under  his  arm,  and 
Lee  Norrls  came  up  behind  him  and  took  the 
gun  and  fired  it,  killing  the  deceased,  and  in 
doing  so  shot  off  a  part  of  the  defendant's 
finger.  The  Jury  rendered  a  verdict  finding 
the  defendant  guilty,  and  to  the  order  of  the 
court  refusing  him  a  new  trial  he  excepted. 

The  only  complaints  made  tn  the  motion 
for  a  new  trial,  other  than  those  contained 
In  the  general  grounds  of  the  motion,  are  that 
the  court  erred  In  falling  to  charge  the  Jury 
on  the  law  relating  to  voluntary  manslaugh- 
ter, involuntary  manslaughter,  and  section  40 
of  the  Penal  Code  of  1895,  providing:  "A  per- 
son shall  not  be  found  guilty  of  any  crime  or 
misdemeanor  committed  by  misfortune  or  ac- 
cident, and  where  It  satisfactorily  appears 
that  there  was  no  evil  design  or  intention,  or 
culpable  neglect."  We  do  not  think  the  court 
erred  In  falling  to  charge  upon  any  of  these 
subjects.  Hie  defendant's  statement  would 
not  authorize  a  charge  upon  either  of  them. 
He  claimed  that  he  did  not  fire  the  gun,  and 
If  his  statement  is  true,  and  another  party 
fired  the  gun  and  committed  the  oflfense,  as 
claimed  by  the  defendant  In  his  statement, 
the  latter  would  not  in  any  way  be  responsi- 
ble. The  testimony  of  the  witnesses  for  the 
state  was  to  the  effect  that  the  defendant, 
after  stating  to  the  deceased,  "If  you  ain't 
prayed,  you  better  had  pray,"  placed  the  gun 
against  the  body  of  the  deceased  and  fired  it, 
thereby  inflicting  the  mortal  wound.  This 
testimony  would  not  authorize  a  charge  on  ei- 
ther of  the  subjects  above  named.  The  testi- 
mony hereinabove  set  out  was  the  only  testi- 
mony detailing  the  facts  immediately  con- 
nected with  the  homicide,  and  was  the  only 
testimony  under  which  it  could  be  contended 
that  the  defendant  was  entitled  to  the  charges 
which  be  claims  the  court  should  have  given. 
Elven  had  the  defendant's  statement  raised  a 
theory  upon  which  it  would  have  been  prop- 
er to  give  one  or  more  of  the  charges  referred 
to,  as  has  been  several  times  held  by  this 
court,  the  failure  of  the  trial  Judge  to  so 
charge  in  the  absence  of  a  timely  written  re- 
quest on  the  part  of  the  defendant  to  do  so, 
would  not  constitute  error  requiring  a  new 
trial.  The  evidence  authorized  the  verdict, 
and'  the  court  committed  no  error  In  refusing 
a  new  trial. 

Judgment  affirmed.   All  the  Justices  concur. 


rm  Oa.  248) 
WHITFIELD  T.  STATE. 
(Supreme  Court  of  Georgia.    Oct.  13,  1910.) 

(SyUahut  iy  the  Court.) 

1.  Homicide  (J  300*)  — Evidence  — In voi.un- 

TABT   MANSLAUGHTBB— iNSTBUCTIONS. 

The  statement  of  the  accused  did  not  pre- 
sent the  theory  of  involuntary  manslaughter 
in  the  commission  of  a  lawful  act  without  due 
caution  and  circumspection;  and  a  discussion 
of  wtiether,  if  it  liad  done  so,  the  charge  of  the 
court  on  the  theory  of  accident  (which  was  in- 
volved) would  have  been  erroneous,  without  go- 
ing further  and  also  charging  as  to  the  first- 
stated  theory,  would  be  academic  as  applied  to 
this  case.  Leonard  v.  State,  133  Ga.  435,  66  S. 
E.  251. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  649-656;  Dec.  Dig.  S  309.»] 

2.  Grounds  for  New  Trial. 

None  of  the  other  grounds  of  the  mpdoa 
for  a  new  trial  require  a  reversal. 

Holden,  J.,  dissenting. 

Error  from  Superior  Court,-  Washington 
County;   B.  T.  Rawlings,  Judge. 

Willie  Whitfield"  was  convicted  of  murder, 
and  brings  error.     Affirmed. 

A.  R.  Wright,  for  plaintiff  In  error.  Al- 
fred Herrlngton,  Sol.  Gen.,  Hlnes  ft  Jordan, 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  'All 
the  Justices  concur,  except 

HOLDEN,  J.  (dissenting).  1.  The  defend- 
ant in  his  statement  said  he  had  a  pistol  in 
a  case  in  his  pocket,  and  that  the  deceased 
"grabbed  the  pistol,  and  when  she  grabbed  It, 
I  grabbed  hold  of  it,  too^  this  way.  I  grab- 
bed the  pistol,  and  time  I  whirled  to  throw 
her  off  from  me  I  whirled  It  around  In  her 
back  this  way  as  I  tbrowed  her  off,  and  it 
fired  rigbt  off.  It  fired  off  right  along  here 
somewhere."  He  gave  no  other  explanation 
of  the  cause  of  the  discharge  of  the  pistol. 
The  statement  of  the  defendant  authorized 
a  charge  upon  the  subject  of  involuntary 
manslaughter  In  the  commission  of  a  lawful, 
act  without  due  caution  and  circumspection. 
Nathan  v.  State,  131  Ga.  48,  61  S.  E.  994. 

2.  The  evidence  did  not  authorize  a  charge 
upon  the  theory  that  the  killing  was  an  ac- 
cident for  which  the  defendant  was  not  liable 
to  punishment,  nor  upon  the  subject  of  in- 
voluntary manslaughter;  but  the  statement 
of  the  defendant  authorized  a  charge  upon 
both;  and  the  same  language  In  the  statement 
authorizing  the  charge  upon  one  authorized 
the  charge  upon  the  other.  It  Is  not  error 
requiring  a  new  trial  for  the  court  to  omit 
to  charge  upon  any  theory  raised  solely  by 
the  defendant's  statement,  in  the  absence  of 
a  proper  request  to  so  charge;  but,  where 
the  court  undertakes  to  charge  upon  a  theory 
arising  from  the  statement  of  the  defendant, 
be  should  fully  and  correctly  charge  there- 
on. It  was,  accordingly,  error  requiring  a 
new  trial  for  the  court  to  fall   to  charge 
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upon  tb6  subject  of  inTolnntary  manslaugh- 
ter, after  charging  ni>on  the  theory  of  acci- 
dent or  misfortune,  and  Instructing  the  Jury, 
if  they  should  find  "that  the  killing  occurred 
at  the  hands  of  the  defendant,  and  that 
there  was  an  evil  design  on  his  i>art  at  the 
time,  or  there  was  an  Intention  on  his  part 
at  the  time,  or  if  you  find  that  there  was 
culpable  neglect  on  his  part  at  the  thne,  It 
would  not  be  an  accident,  and  you  would  not 
be  authorized  to  so  find."  This  charge,  with 
an  on^ssion  to  charge  on  the  subject  of  in- 
voluntary manslaughter,  probably  led  the 
Jury  to  believe  that,  if  the  statement  of  the 
defendant  was  true,  he  should  be  convicted 
of  murder  or  acquitted,  accordingly  as  they 
believed  he  was  or  was  not  guilty  of  culpa- 
ble neglect;  not  having  any  right  under  any 
other  Instructions  given  them  by  the  court  to 
find  him  guilty  of  the  lesser  offense  of  in- 
voluntary manslaughter.  Ragland  v.  State, 
111  Ga.  211,  36  S.  B.  682;  Reeves  v.  State, 
114  Ga.  86,  39  S.  E.  918;  Richards  v.  State, 
114  Ga.  834,  40  S.  B.  1001. 


(136  Oa.  ZEt) 

McGRIFF,  Ordinary,  et  al.  v.  SJATB  ex  rel. 

GRAHAM,  Sol.  Gen. 

(Sapieme  Court  of  Georgia.    Oct  13,  1910.) 

(Bfttalnu  (y  the  Court.) 

1.  iNSAinS  PEBSONS  (I  8*)— INQUISITION— PBB- 
BON    UNDBB    InDICTUENT. 

Where  one  under  indictment  for  murder 
was  taken  in  .custody  and  placed  in  Jail  to 
await  his  trial,  it  was  not  lawful  for  the  ordi- 
nary of  the  county,  upon  iietition  of  the  mother 
of  the  prisoner,  alleging  that  he  was  insane,  to 
proceed  under  Civ.  Code  1895,  S  2573,  to  appoint 
a  commission  to  examine  into  the  question  of 
sanity  and  make  a  return  to  him,  and,  in  case 
tfaey  should  find  him  insane,  to  direct  the  per- 
son to  be  committed  to  the  state  sanitarium  for 
insane  persons. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  {  8.»] 

2.  Peohibition   (§  3*)— Whew  Wbit  Liki*— 
Acre  OF  Obdinabt. 

Such  action  being  illegal,  it  was  proper  for 
the  Judge  of  the  superior  court,  upon  applica- 
tion of  the  solicitor  general,  to  issue  the  writ  of 
prohibition  to  prevent  the  ordinary,  who  had 
appointed  a  lunacy  commission  and  set  a  time 
for  the  hearing,  from  proceeding  further  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  S  6.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  the  State,  on  the  relation  of 
D.  D.  Graham,  Solicitor  General,  for  writ 
of  prohibition  against  P.  T.  McGrlff,  ordi- 
nary, and  another.*  Judgment  for  relator, 
and  d^endants  bring  error.    Affirmed. 

The  state,  on  the  relation  of  E.  D.  Gra- 
ham, solicitor  general  of  the  Oconee  circuit, 
filed  a  petition  for  the  writ  of  prohibition  to 
be  directed  to  the  ordinary  of  Pulaski  coun- 
ty, alleging.  In  brief,  as  follows:  In  1898 
John  Watts  was  indicted  by  the  grand  Jury 


of  that  county  for  the  offense  of  murder. 
Immediately  after  the  homicide,  and  before 
he  was  arrested,  he  fled  from  the  state,  and 
was  not  discovered  or  apprehended  until 
shortly  before  the  February  term,  1910,  of 
the  superior  court  of  Pulaski  county.  He 
was  then  arrested  In  the  state  of  Texas,  and 
brought  back  to  Georgia,  and  lodged  in  Jail, 
where  he  still  Is.  At  that  term  his  trial 
was  continued,  on  motion,  on  account  of  the 
Illness  of  his  counsel,  and  the  case  was  set 
for  trial  at  a  special  term  to  be  held  on  the 
first  Monday  In  May,  1910.  In  March  the 
mother  of  the  prisoner  made  application  to 
the  ordinary  to  have  him  adjudged  a  lunatic 
and  sent  to  the  state  sanitarium,  under  Civ. 
Code  1895,  \  2573.  The  ordinary  proceeded 
to  issue  a  commission,  in  order  to  have  the 
prisoner  tried  for  lunacy.  If  he  should  be 
found  to  be  Insane,  the  ordinary  will  com- 
mit him  to  the  state  sanitarium,  unless  pro- 
hibited from  proceeding  further  to  have  the 
trial  and  committaL  Neither  the  solicitor 
general  nor  bis  associate  counsel  nor  the. 
prosecutor  were  informed  of  such  proceed- 
ings until  the  time  for  holding  the  lunacy 
trial  had  been  fixed  by  the  ordinary.  The 
proceedings  already  had  and  those  contem- 
plated before  the  ordinary  are  illegal.  There 
is  no  provision  of  law  for  the  state  or  the 
solicitor  general  or  the  prosecutor  in  a  mur- 
der case  to  be  made  a  party  to  the  pro- 
ceedings before  the  ordinary,  or  to  object 
to  such  proceedings  before  that  officer.  If 
the  prisoner  is  declared  to  be  insane,  the 
effect 'Will  be  to  remove  him  at  once  beyond 
the  Jurisdiction  of  the  superior  court,  or 
at  least  its  immediate  Jurisdiction,  and  take 
him  out  of  the  hands  of  the  officers  of  that 
court,  who  are  holding  him  under  a  bench 
warrant,  and  to  place  him  in  the  state  sani- 
tarium In  a  different  county;  and  upon  his 
restoration  to  sanity  he  will  at  once  be  dis- 
charged and  be  at  liberty  to  again  flee  from 
the  state.  Ample  provision  has  been  made 
by  law  for  the  trial  of  an  issue  of  Insanity 
of  the  prisoner  In  the  superior  court.  If  at 
such  trial  he  Is  found  Insane,  he  will  be  com- 
mitted to  the  state  sanitarium  under  a 
Judgment  of  the  court  commanding  the  au- 
thorities to  recommit  him  to  the  officers  of 
this  county,  upon  his  restoration,  to  answer 
to  the  charge  of  murder.  The  right  of  the 
ordinary  to  take  a  prisoner,  who  was  held 
under  a  charge  of  murder,  from  the  custody 
of  the  sheriff  and  Jailer  was  denied;  and  It 
was  alleged  that.  If  the  proceedings  before 
the  ordinary  were  not  arrested  by  the  writ 
of  prohibition,  the  superior  court  would  lose 
the  trial  of  the  prisoner,  and  the  state  would 
be  denied  the  privilege  of  giving  him  a  trial 
for  the  offense  with  which  be  stood  charged. 
It  was  alleged  that  there  was  no  other  rem- 
edy, and  the  prayer  was  for  the  writ  of  pro- 
hibition. 
An  order  nisi  was  issued.    On  the  hearing 
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there  was  no  controversy  about  the  facts, 
though  the  respondent  denied  the  legal  con- 
clusions stated  in  the  application.  The  case 
was  submitted  to  the  presiding  judge,  who 
granted  the  writ  of  prohibition,  and  the  or- 
dinary excepted.  Pending  the  proceeding,  a 
brother  of  the  accused  made  application  to 
Intervene  and  be  made  a  party.  This  was 
allowed  by  consent,  and  he  Joined  with  the 
ordinary  In  opposing  the  issuance  of  the 
writ  and  in  his  exception  to  the  Judgment 

Jno.  R.  Cooper,  M.  H.  Boyer,  and  T.  C, 
Taylor,  for  plalntifte  In  error.  B.  D.  Gra- 
bam,  Sol.  Gen.,  W.  L.  &  Warren  Grlce,  and 
H.  Ik  Grlce,  for  defendant  In  error. 

LfUMPKIN,  X  (after  stating  the  facts  as 
ftbove).  By  Civ.  Code  1895,  |  2573,  It  is 
declared  that,  "upon  the  petition  of  any 
person,  on  oath,  setting  forth  that  another  is 
liable  to  have  a  guardian  appointed  (or  is 
subject  to  be  committed  to  the  lunatic  asy- 
lum of  this  state),  the  ordinary,  upon  proof 
that  ten  days'  notice  of  such  application  has 
been  given  to  the  three  nearest  adult  rela- 
tives of  such  person,  or  that  there  is  no  such 
relative  within  this  state,  shall  issue  a  com- 
mission," etc  The  commissioners  appoint- 
ed are  required  to  examine,  by  inspection  of 
the  person  and  bearing  testimony,  if  neces- 
sary, as  to  bis  condition  and  capacity  to 
manage  his  estate,  and  to  make  return  to  the 
ordinary.  Upon  such  return  finding  the  per- 
son to  be  as  alleged  in  the  petition,  or  with- 
in either  of  the  classes  named,  the  ordinary 
shall  appoint  a  guardian  for  him  or  commit 
blm  to  the  lunatic  asylum  (now  called  the 
state  sanitarium).  Section  2574.  Guardians 
of  insane  persons  are  authorized  to  confine 
them,  or  place  them  in  the  state  sanitarium, 
if  necessary  for  their  own  protection  or  the 
safety  of  others.  Section  2581.  By  section 
2582  provision  is  made  that,  "when  there  Is 
no  guardian  for  an  insane  person,  or  the 
guardian,  on  notice,  refuses  or  fails  to  con- 
fine his  ward,  and  any  person  shall  make 
oath  that  such  Insane  person,  for  public  safe- 
ty or  other  good  and  sufSdent  reason,  should 
no  longer  be  left  at  large,"  the  ordinary 
shall  issue  a  warrant  as  in  criminal  cases 
for  the  arrest  of  the  Insane  person,  and  on 
an  Investigation  of  the  facts  may  commit 
him  to  the  state  sanitarium. 

The  proceeding  which  was  Instituted  be- 
fore the  ordinary  was  not  to  have  a  guard- 
ian appointed  for  the  estate  of  the  prisoner; 
nor  was  it  one  under  section  2582,  to  have  an 
Insane  person  confined,  who,  for  public  safe- 
ty or  other  good  and  sufllcient  reason,  should 
not  be  left  at  large.  The  prisoner  was  not 
at  large.  He  was  already  confined  In  Jail. 
The  question  was  whether  section  2573  of 
the  Code  authorized  the  ordinary,  upon  appli- 
cation, to  appoint  a  lunacy  commission,  pro- 
ceed with  an  investigation  under  that  sec- 
tion, and  have  the  prisoner  (who  had  l)een 
Indicted  for  murder,  and  was  held  in  Jail 


under  a  bench  warrant  awaiting  trial),  if  de- 
clared insane,  tal:en  from  the  custody  of  tha 
Jailer  and  of  the  superior  court  and  sent  to 
the  state  sanitarium.  It  was  contended  that 
the  section  of  the  Code  was  general  in  Its 
character  and  covered  all  cases  without  ex- 
ception; but  this  is  not  correct  Section 
1047  of  the  Penal  Code  of  1895  provided  for 
dealing  with  cases  where  a  person  became 
insane  after  conviction  and  after  sentence 
of  death  had  l)een  pronounced.  This  was 
amended  by  the  act  of  December  21,  1897 
(Acts  1897,  p.  41),  and  again  by  the  act  of 
August  17,  1908  (Acts  1908,  p.  77),  so  that 
in  this  Instance  section  2573  of  the  Civil 
Code  was  never  applicable.  By  section  951 
of  the  Penal  Code  it  is  provided  that  "when- 
ever a  plea  of  insanity  is  iUed,  It  shall  be  the 
duty  of  the  court  to  cause  the  issue  on  that 
plea  to  be  first  tried  by  a  special  Jury ;  and 
If  found  to  be  true,  the  court  shall  order 
the  defendant  to  be  ddivered  to  the  supers 
intendent  of  the  asylum,  there  to  remain  un- 
til discharged  in  tiie  manner  prescribed  by 
law."  If  a  person  who  has  been  acquitted  of 
a  capital  crime  on  the  ground  of  insanity 
is  committed  to  the  asylum,  he  cannot  be 
discharged  therefrom  except  by  special  act 
of  the  Legislature  If  the  crime  is  not  capi- 
tal, he  may  be  discharged  by  warrant  or  or- 
der from  the  Governor.  "If  sentence  Is  sus- 
pended on  the  ground  of  insanity,  upon  res- 
toration to  sanity  the  superintendent  shall 
certify  the  fact  to  the  presiding  Judge  of 
the  court  where  he  was  convicted."  Pen. 
Code,  f  952.  By  section  953  it  is  declared 
as  follows:  "No  lunatic,  or  person  afBlcted 
with  insanity,  shall  be  tried,  or  put  upon  his 
trial,  for  any  offense,  during  the  time  he  is 
afflicted  with  such  lunacy  or  insanity,  which 
shall  be  tried  in  the  manner  hereinbefore 
pointed  out  where  the  plea  of  insanity  at  the 
time  of  trial  is  filed,  and,  on  being  found 
true,  this  person  shall  be  disposed  of  in  like 
manner."  Here  are  contained  provisions  la 
the  Penal  Code  for  raising  the  issue  of  In- 
sanity in  criminal  cases  by  special  plea,  and 
the  mode  of  trying  such  issue,  and  the  re- 
sult of  the  finding   thereon. 

We  do  not  deal  with  the  matter  of  intro- 
ducing evidence  of  insanity  under  the  plea  of 
the  general  issue,  as  that  is  not  here  involv- 
ed. The  section  of  -the  Penal  Code  last  above 
quoted  states  that  no  insane  person  shall  be 
Med,  or  put  upon  hi^  trial,  for  any  offense, 
while  so  afflicted,  and  expressly  declares  that 
this  "shall  be  tried  In  the  manner  herein- 
before pointed  out  whore  the  plea  of  In- 
sanity at  the  time  of  the  trial  Is  filed,"  and 
what  shall  be  the  disposition  of  the  prisoner 
if  the  plea  be  found  true.  In  such  a  trial 
the  state  Is  a  party,  and  has  the  privilege  of 
introducing  evidence  and  cross-examining 
witnesses.  If  insanity  is  established,  certain 
results  follow  for  the  protection  of  the  pub- 
lic. In  a  proceeding  under  section  2573  no 
notice  is  required  to  be  given  to  the  state  or 
its  officers,  nor  Is  there  any  provision  for 
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them  to  be  beard  or  to  contest  the  alleged 
Insanity.  The  only  notice  required  to  be 
given  Is  to  the  three  nearest  adult  relatives 
of  the  prisoner,  if  there  are  any  such  with- 
in the  state.  To  hold  that  one  Indicted  for 
murder  and  held  by  the  state  authorities  for 
trial  could  be  ttiken  out  of  their  custody  on 
a  proceeding  instituted  by  his  mother  or  oth- 
er near  relative,  with  notice  to  nobody  save 
his  immediate  family,  and  sent  to  the  state 
sanitarium  or  committed  to  the  custody  of 
a  guardian,  would  be  to  establish  a  method 
of  ousting  the  jurisdiction  of  the  superior 
court  not  contemplated  by  law.  The  section 
of  the  Civil  Code  must  be  construed  In  har- 
mony with  those  in  the  Penal  Code,  and  not 
as  destroying  their  efficacy. 

It  may  he  noticed,  also,  that  the  section  of 
the  Civil  Code  under  which  this  proceeding 
was  sought  to  be  taken  provides  for  cases 
when  It  should  be  made  to  appear  by  peti- 
tion that  a  person  is  liable  to  have  a  guard- 
ian appointed,  "or  is  subject  to  be  committed 
to  the  lunatic  asylum  of  this  state."  But 
one  who  is  held  in  jail  to  await  his  trial  for 
murder  is  not  subject  to  be  committed  to  the 
state  sanitarium  (ltina.tic  asylum)'  of  this 
state  by  the  action  of  the  ordinary,  independ- 
ent of  any  proceeding  in  the  superior  court 
We  do  not  discuss  the  question  of  Whether  a 
person  who  is  out  under  bond  might  be  sub- 
ject to  a  proceeding  under  section  2573  or 
section  2582  of  the  Civil  Code,  or  what  ef- 
fect the  action  of  the  ordinary  In  such  a  case 
would  have  upon  the  trial  of  the  criminal 
case,  if  any.  That  question  is  not  before  us. 
There  was  no  other  remedy  to  prevent  the 
unlawful  proceeding  before  the  ordinary  ex- 
o^t  the  grant  of  the  writ  of  prohibition, 
and  it  was  properly  granted.  Civ.  Code,  { 
4885. 

It  was  suggested  that  the  prisoner  might 
need  special  treatment  for  his  malady,  and 
therefore  should  be  sent  to  the  state  sani- 
tarium, and  not  allowed  to  remain  In  Jail 
until  his  trial  was  had  in  the  superior  court. 
No  doubt  the  Judge,  in  connection  with  the 
county  authorities,  would  make  such  provi- 
sion for  proper  attention  and  treatment  as 
the  nhture  of  the  circumstances  would  per- 
mit, and  as  humanity  should  require.  Treat- 
ment of  an  insane  person  is  desirable.  So 
likewise  is  treatment  of  a  person  suffering 
from  a  physical  malady.  But  the  public 
'  safety  Is  also  Involved,  and  some  hardships 
are  necessarily  Incident  to  being  incarcerat- 
ed in  prison  under  a  charge  of  murder. 
Prior  to  the  creation  of  the  state  asylum  the 
law  provided  for  the  committing  of  danger- 
ous lunatics  or  insane  persons  to  the  com- 
mon jail.  ■  Cobb's  Dig.  p.  344,  {  186.  Even 
now,  under  section  2582,  there  may  be  an  ar- 
rest of  an  Insane  person,  who  for  the  public 
safety  should  not  be  left  at  large,  and  he 
may  be  temporarily  committed  to  jail  until 
he  can  be  removed  to  the  state  sanitarium, 


These  temporary  inconveniences  may  be  un- 
fortunate, but  they  cannot  be  allowed  to  de- 
stroy th^  proper  administration  of  the  crim- 
inal law  for  the  public  safety. 

The  case  before  us  was  called  for  trial  at 
the  February  term  of  court,  and  was  post- 
poned at  the  instance  of  the  prisoner's  coun- 
sel. It  was  set  to  be  tried  on  the  first  Mon- 
day in  May,  which  was  the  second  day  of 
the  month.  Some  time  In  March  the  pro- 
ceeding before  the  ordinary  was  commenced. 
The  application  for  the  writ  of  prohibition 
was  heard  by  the  Judge  of  the  superior  court 
on  the  day  which  had  been  set  for  the  trial 
of  the  criminal  case.  It  will  therefore  ap- 
pear that,  as  applied  to  the  case  In  hand, 
the  apprehension  of  delay  and  lack  of  medi- 
cal attention  is  rather  theoretical  than  war- 
ranted by  the  actual  facts. 

jQdgment  affirmed.  All  the  Justices  con- 
cur, . 

(136  Qa.  u<) 

MDRPHT  et  al.  ▼.  CENTRAL  OP  QBORGIA 
RY.  CO. 

(Supreme  Court  of  Geoigia.     Sept  80,  19ia) 

(SvlUibiu  by  the  Court.) 

1.  HioHWATS  (J  17*)— Existence— BviDBNCB. 

AlHion^h  it  was  an  issue  as  to  whether  or 
not  a  certain  strip  of  land  was  a  part  of  the 
right  of  way  of  a  railroad  company  prior  to 
1884,  or  was  a  public  road  and  being  worked  by 
the  county  authorities  as  such,  the  court  did 
not  err  in  excluding  the  following  evidence  of- 
fered bv  the  plalntiftj  who  insisted  that  the  strip 
of  land  was  a  public  road:  "Prior  to  1884  I 
saw  work  being  done  on  that  road  [the  road 
claimed  by  plaintiff  in  his  pleadings  to  have  l>een 
a  public  road  prior  to  1884].  It  was  being  done 
by  people  in  the  garb  of  convicts,  some  of  them 
with  stripes  on,  working  tihere  with  pick  and 
shovel,  and  men  with'  guns  on  their  shoulders." 
The  mere  fact  that  the  people  who  were  seen 
working  on  the  strip  of  land  were  in  the  garb 
of  convicts  was  not  evidence  of  the  fact  that  it 
was  a  public  road  and  that  the  work  was  being 
done  by  the  public  authorities  of  the  county,  in- 
asmuch as  convicts  at  tliat  date  were  leased  to 
private  parties,  and  it  would  have  been  compe- 
tent, under  the  law,  for  the  lessees  to  have  em- 
ployed the  convicts  in  the  labor  at  whidi  they 
were  seen  upon  private  property. 

[Ed.  Note.— BV)r  other  cases,  see  Highways, 
Cent  Dig.  i  24;   Dec.  Dig.  {  17.  •] 

2.  BviDENci!  (S  379*)  —  DoonMiCNTABT  Evi- 
dence—City  Map. 

The  court  did  not  err  in  admitting  in  evi- 
dence a  map  of  the  city  of  Atlanta,  over  the  ob- 
jection that  "said  map  was  not  one  made  by  the 
city  of  Atlanta,  but  by  private  engineers'  ,  it 
appearing  that  the  map  was  made  by  the  engi- 
neers under  contract  with  the  city,  that  it  was 
correct,  and  that  the  city  had  accepted  it  as  the 
city  map. 

[Ejd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  <  1656 ;   Dec  Dig.  {  379.*] 

3.  Evidence  ({  230*)— Adiubsions  bt  Fob- 
KER  Owner. 

The  width  of  the  right  of  way  of  the  rail- 
road Company  being  in  issue,  it  was  competent 
for  the  railroad  company  to  prove  that  a  per- 
son who  had  formerly  owned  the  land  of  which 
the  strip  in  question  was  a  part  and  who  would 
have  been  the  owner  of  the  strip  also,  unless  the 
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same  had  been  acquired  by  the  railroad  cq/ok- 
pany  as  a  part  of  its  right  of  way,  said,  while 
in  possession  of  a  remainder  of  the  land,  that 
the  right  of  way  extended  a  distance  of  50 
feet  on  each  side  of  the  center  of  the  railroad, 
which  would  h^ve  embraced  the  strip  of  land  in 
controversy. 

[Ed.  Note.— For  other  cases,  see  EiVidence, 
Cent.  Dig.  §  836 ;   Dec.  Dig.  §  230.*] 

4.  Adverse  Possession  (|  13*)— Sufficienct 
OF  Possession. 

The  <!ourt  did  not  err  in  defining  possession, 
which  might  be  the  foundation  of  prescription, 
in  the  following  charge  to  the  jury:  "If  there 
were  tracks  on  the  adjoining  land,  and  trains  of 
cars  were  run  on  them,  and  these  things,  when 
taken  in  connection  with  the  acts  done  on  the 
20-foot  strip,  would  indicate  tAiat  a  railroad  was 
being  conducted  there,  and  that  the  railroad  was 
claiming  this  20-foot  strip  as  a  part  of  its  right 
of  way,  and  this  was  so  notorious  as  to  attract 
the  attention  of  every  adverse  claimant,  and  so 
exclusive  as  to  prevent  actual  occupation  by 
another,  this  would  be  possession." 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  §§  65-70;   Dec.  Dig.  }  13.*] 

5.  Gobrect  Chaboe. 

It  was  not  error  for  the  court  to  charge: 
"The  deed  from  Samuel  Thomas  and  Thomas  8. 
Ryan  to  the  defendant,  dated  October  29,  1905, 
conveys  to  the  defendant  the  ri^t  of  way  of  said 
railroad  between  Whitehall  street  and  Simpson 
street,  and  that  would  give  color  of  title  to  a 
right  of  way  100  feet  wide,  50  feet  on  each  side 
of  the  center  of  its  main  line,  provided  you  be- 
lieve from  the  evidence  that  the  Monroe  Rail- 
road &  Banking  Company  laid  out  its  right  of 
way  100  feet  wide,  60  feet  on  each  side  of  its 
main  line,  and  that  It  and  its  successors  main- 
tained the  right  of  way  between  Whitehall 
street  ^nd  Shelton  street  that  width  by  keeping 
it  clear  of  trees  and  undergrowth  np  to  the  time 
said  deed  was  executed."  Harries  y.  Howard, 
120  6a.  325,  55  S.  E.  59. 

6.  Trial  (§  228*)— Instbtjctions— Ambiguitt. 

The  court  did  not  err  in  refusing  a  re<]uest 
to  give  in  charse  the  following:  "Any  uninter- 
rupted use  by  the  public  {generally  of  lands  as  a 
roadway  for  a  jjenod  of  time  extending  thnragh 
20  years,  accompanied  by  acceptance  by  public 
authorities,  gives  a  prescriptive  right  to  the  pub- 
lie  to  such  road  or  nighway."  This  dharge  was 
ambiguous,  being  susceptible  of  two  construc- 
tions; one  laying  down  the  principle  that  the 
"acceptance"  by  the  public  authorities  should  be 
co-extensive  with  the  user  by  the  public  and 
continuous  throughout  the  period  of  20  years, 
while,  under  another  construction  of  the  request 
to  charge,  uninterrupted  user  by  the  public  for 
20  years  and  acceptance  by  the  public  authori- 
ties at  any  time  would  be  sufficient.  The  court 
might  have  legitimately  construed  the  request  in 
either  of  the  two  ways  mentioned.  His  charge 
as  given  sufficiently  covered  the  first  of  these 
constructions,  and  a  charge  upon  the  principle 
involved  in  the  other  construction  was  not  dis- 
tinctly invoked  by  the  request. 

[EM.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  22a*] 

7.  Rkview  on  Appeal. 

The  other  requests  to  charge,  so  far  as  they 
were  legal  and  pertinent,  were  covered  by  the 
general  charge.  No  error  is  shown  in  the  other 
rulings  of  the  court  complained  of. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  C.  C.  Murphy  and  others,  execu- 
tors, against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    AflSrmed. 


Tye,  Peeples  &  Jordan,  for  plaintiffs  in  er- 
ror. Dorsey,  Brewster,  Howell  &  Heyman, 
for  defendant  in  error. 

BECK,  J.  The  dispute  between  the  par- 
ties in  this  case  is  over  a  strip  of  land  20 
feet  in  width  and  about  1,381  feet  in  length, 
extending  from  Glenn  street  on  the  north  to 
Shelton  street  on  the  south,  in  the  city  of 
Atlanta;  the  issue  being  as  to  whether  the 
same  constitutes  the  eastern  edge  of  a  100- 
foot  right  of  way  of  the  defendant  railroad 
company  or  the  western  third  of  a  60-foot 
public  road  for  said  distance.  The  plaintiff, 
in  1881,  acquired  title  to  the  lands  lying 
east  of  and  abutting  on  the  strip  of  land  in 
dispute.  He  alleged  that  at  the  time  this 
20-foot  strip  was  a  road  traveled  by  the  pub- 
lic, and  had  been  so  used  for  more  than  20 
years;  that  in  1884,  upon  petition  of  citi- 
zens, the  commissioners  of  roads  and  rev- 
enues of  Fulton  county  passed  an  order  for- 
mally opening  and  accepting  the  same  as  a 
public  road ;  that  upon  the  passing  of  this 
order  the  petitioner  and  other  abutting  land- 
owners on  the  east,  desiring  that  the  road  in 
front  of  their,  property  should  be  60  feet  in 
width,  dedicated  an  additional  40-foot  strip 
for  that  purpose,  adjoining  said  20-foot  road; 
that  the  county  authorities  took  charge  of 
and  worked  the  entire  60-foot  road;  and 
that  the  same  has  ever  since  been  a  public 
road.  A  short  time  prior  to  the  bringing  of 
this  suit  the  defendant  railroad  company 
began  changing  the  grade  of  the  20-foot  strip 
in  question  and  laying  its  tracks  thereon,  and 
the  plaintiff  filed  suit  to  enjoin  any  further 
interference  with  the  alleged  60-foot  road  in 
front  of  his  lands  and  the  use  of  any  portion 
of  same  by  the  defendant  as  its  right  of 
way. 

The  defendant  denied  the  plaintiff's  conten- 
tions, and  claimed  that  its  predecessor  in  ti- 
tle, the  Monroe  Railroad  &  Banking  Com- 
pany, some  time  prior  to  1845,  duly  acquired 
title  by  contract  to  a  100-foot  right  of  way, 
which  included  the  20-foot  strip  in  contro- 
versy, built  its  line  of  road  thereon,  and 
maintained  said  100-foot  right  of  way  until, 
in  1846,  the  same  was  sold  to  the  Mabon  & 
Western  Railroad  Company;  that  the  last- 
named  company  kept  the  said  right  of  way; 
100  feet  wide,  cl6an  of  all  growth,  and  used 
the  same  to  operate  a  railroad  thereon,  plac- 
ed telegraph  poles  and  mile  posts,  dug  ditch- . 
te,  built  embankments,  etc.,  until  it  was  suc- 
ceeded by  the  Central  Railroad  &  Banking 
Company  in  1873 ;  that  the  Central  Railroad 
&  Banking  Company  used  and  maintained 
said  100-foot  right  of  way  in  the  manner 
above  stated  until  succeeded  by  this  defend- 
ant in  1896;  and  that  this  defendant  has 
ever  since  been  In  continuous,  uninterrupted, 
and  peaceable  possession  of  said  strip  and 
right  of  way  until  the  filing  of  this  suit,  op- 
erating   its    railroad    thereon,    keeping    the 
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same  cHar  of  obstructions,  planting  poles  and 
posts,  grading,  and  in  various  other  ways 
using  said  right  of  way,  inchidlng  the  strip 
In  controversy,  for  more  than  seven  years 
prior  to  the  bringing  of  this  suit 

The  Jury  returned  a  verdict  for  the  de- 
fendant The  plaintiff's  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

1-5.  The  rulings  made  in  the  first  five 
beadnotes  do  not  require  elaboration. 

6.  It  is  complained  that  the  court  erred  in 
refusing  a  written  request  to  give  in  charge 
to  the  jury  the  following :  "Any  uninterrupt- 
ed use  by  the  public  generally  of  lands  as  a 
roadway  for  a  period  of  time  extending 
through  20  years,  accompanied  by  acceptance 
by  public  authorities,  gives  a  prescriptive 
right  to  the  public  to  such  road  or  highway." 
We  do  not  think  that  the  failure  of  the 
court  to  instruct  the  Jury  in  the  language  of 
the  request  was  error.  It  is  manifest  that 
the  charge  which  the  court  refused  to  give 
Is  ambiguous.  It  is  susceptible  of  two  con- 
structions: First.  It  might  be  construed  to 
mean  that  an  uninterrupted  use  by  the  pub- 
lic generally  of  lands  as  a  roadway  for  a 
period  of  time  extending  through  20  years, 
accompanied  by  acceptance  by  the  public 
authorities  extending  through  that  period  of 
time,  from  the  beginning  to  the  end  thereof, 
would  give  a  prescriptive  right  to  the  public 
to  such  road.  Second.  It  might  be  construed 
to  mean  that  an  uninterrupted  use  by  the 
public  generally  of  the  strip  of  land  in  ques- 
tion as  a  roadway  for  a  period  of  time  ex- 
tending  through  20  years,  and  acceptance  by 
the  public  authorities  at  any  time  within  that 
20  years,  even  at  or  near  the  close  of  that 
period,  would  give  a  prescriptive  right  to 
the  public  to  such  road.  These  two  con- 
structions embody  very  different  sbttements 
of  the  law  upon  the  question '  involved.  If 
the  first  construction  which  might  have  been 
placed  upon  the  written  request  was  the 
statement  of  the  law  desired  by  counsel  of- 
fering the  request  to  charge,  then  the  prin- 
ciple embodied  in  the  request  was  suflBcient- 
ly  covered  by  the  charge  as  given;  and,  as 
the  court  might  fairly  have  placed  this  con- 
struction upon  the  written  request,  he  should 
not  be  held  to  have  committed  error  In  re- 
fusing to  give  another  charge  upon  a  sub- 
ject which  was  already  sufficiently  covered 
by  his  charge  as  given.  If  counsel  bad  de- 
sired a  charge  laying  down  the  doctrine  as 
stated  In  the  second  construction  of  the  writ- 
ten request,  he  should  have  framed  It  In 
terms  more  aptly  embodying  the  principle 
which  he  sought  to  have  Incorporated  In  the 
court's  Instructions. 

7.  The  other  requests  to  charge,  so  far  as 
such  requests  were  legal  and  pertinent  were 
covered  by  the  general  charge.  No  error  is 
shown  In  the  other  rulings  of  the  court  com- 
plained of;  and  the  minor  inaccuracies  in 
the  statement  of  the  contentions  of  the  par-] 


ties  were  not  of  sufficient  materiality  to  be 
cause  for  the  grant  of  a  new  trial. 

Judgment  affirmed.     All  the  Justices  con-' 
cur. 

035  Os.  186) 
MOORBFIBLD  et  al.  ▼.  FIDELITY  MUT. 
LIFE  INS.  CO. 
(Supreme  Court  of  Georgia.     SepL  30,   1910.) 

(Syllabut  bv  the  Court.) 

1.  Pmncipai.  and  Sttbety  (J  162*)— QuESTioH 

FOB  JUKT — CONSTBUCTION  OF  BONO. 

An  insurance  compeny  appointed  one  as  its 
"cashier  at  Atlanta,  Ga."  He  gave  the  company 
two  bonds,  one  of  which  was  with  the  United 
States  Fidelity  &  Guaranty  Company  as  sure- 
ty, whereby  it  "undertook  to  guarantee  the 
plaintiff  company  against  loss  on  account  of  the 
embezzlement  of  the  said  D.  E.  Moorefield  in  hia 
office  as  cashier  of  tlie  Atlanta  office  of  the 
plaintiff  company."  The  other  was  given  with 
Individuals  as  sureties,  one  of  the  conditions  ot 
which  was  it  was  void  if  the  priDcipal  should 
pay  to  the  iosurance  company  "any  and  all 
moneys  which  may  come  into  his  hands  as  agent 
of  or  for  said  company,  and  shall  pay  or  cause 
to  be  paid  to  said  company  all  loans  or  ad- 
vances made  to  him  by  said  company,  or  to  any 
special  or  subagents  appointed  by  him,  on  ac- 
count of  future  commissions  or  otherwise,"  and 
"shall  not  incur  any  indebtedness  for  advertis- 
ing, office  rent,  purchase  of  supplies,  or  for  any 
matter  or  thing  whatsoever  in  Uie  name  of  this 
company,  without  the  written  consent  of  the 
president"  The  insurance  company  brought 
suit  on  the  bond  last  described  for  the  amount 
of  money  alleged  to  belong  to  the  company  and 
to  have  been  received  by  the  principal  of  the 
bond  while  acting  as  its  cashier  while  the  bond 
was  in  force,  which  he  refused  to  pay.  The  prin- 
cipal and  one  of  the  sureties  alleged  in  their  an- 
swer, and  offered  evidence  for  the  purpose  ot 
showing,  that  the  word  "agent"  had  a  technical 
meaning  in  the  business  of  insurance  companies, 
and  included  those  soliciting  and  effecting  insur- 
ance, who  answered  a  description  entirely  differ- 
ent from  those  who  were  cashiers"  of  insur- 
ance companies,  and  contended  that  the  bond 
sued  on  did  not  secure  the  insurance  company 
against  loss  because  of  the  failure  of  the  princi- 
pal to  pay  over  to  the  company  any  of  its  mon- 
ey collected  by  him  in  the  capacity  of  its  cashier. 
The  borid  sued  upon  was  prepared  upon  a  form 
printed  by  the  insurance  company.  The  jury 
rendered  a  verdict  for  the  plaintiff,  and  to  the 
order  of  the  court  refusing  a  new  trial,  and  to 
that  overruling  their  demurrer  to  the  petition, 
the  defendants  excepted.  Beld,  under  the  plead- 
ings and  the  evidence,  it  was  a  question  of  fact 
tor  the  jury  to  determine  the  meaning  and  scope 
of  the  word  "agent"  in  the  bond  sued  upon, 
and  Trhether  or  not  the  bond  sued  upon  secured 
the  insurance  company  against  loss  on  account 
of  the  failure  of  the  principal  to  pay  over  to 
the  company  any  of  its  money  collected  by  him 
in  the  capacity  of  cashier. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  i  162.*] 

2.  contjiacts  (8  155*)— constbuctiow  aoainst 
Partt  Using  Lanouaob, 

As  the  language  of  doubtful  meaning  was 
in  a  printed  bond  furnished  by  the  insurance 
company,  it  was  error  to  charge:  "If  the  con- 
struction is  doubtful,  that  which  goes  most 
strongly  against  the  party  ezecutiDg  the  instru- 
ment or  undertaking  the  obligation  is  generally 
to  be  preferred."  And  it  was  error  to  refuse  a 
timely  written  request  of  the  defendants  to 
charge  "that,  where  contracts  are  ambiguous, 
they  should  be  construed  most  strongly  against 
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tlie  person  who  prepared  the  inrtrument."    Wil- 
cox V.  Owens,  64  6a.  601 ;    Hill  v.  King  Mfg. 
■  Co.,  79  Ga.   105,  3  S.   B.  445;    Page  on  Con- 
tracts, 5  1122. 

(a)  The  above-quoted  charge,  which  was  given 
by  the  court,  is  in  language  of  Civ.  Code  1^5,  { 
3(175  (4) ;  but  that  section  has  no  application, 
where  the  contract  provides  for  an  obligation 
payable  to  one  who  prepares  the  contract,  and 
who  does  not  execute  it  or  undertake  any  obli- 
gation in  it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  t  736;  Dec.  Dig.  1 156.*) 

8.  Pbircipai.  and  Sitkbtt  (§  162*)— Triai 
fl  86*)— Acnow  ON  Bond— Instructions— 
Objections. 

The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge, 
except  as  herein  ruled.  The  corresi>ondence  b^ 
tween  the  company  and  the  principal-  in  the 
bond  was  admissible.  What  effect  should  be 
given  by  the  jury  to  evidence  which, is  properly 
admitted,  or  how  far  they  should  be  limited  in 


their  consideration  of  it,  is  not  properly  raised 
by  objection  to  the  admission  or  the  evidence. 
The  request  to  charge  referring  to  the  subject 
of  the  correspondence  was  so  worded  as  to  be 
inapt,  and  was  properly  refused.  It  hypothesiz- 
ed that  the  word  "agent,"  as  used  in  toe  bond, 
"was  so  ased  in  a  technical  sense,  that  it  had 
that  meaning  from  the  beginning  of  the  con- 
tract," which  implied  that  it  was  so  used  by  all 
the  parties  to  the  bond,  and  yet  the  latter  part 
of  the  request  abandoned  this  hypothesis  and 
sought  to  differentiate  the  parties.  Nor  was 
this  point  raised  with  snfiScient  distinctness  by  a 
proper  request  to  charge,  or  by  assignment  of 
error  upon  any  particular  charge  involving  the 
point,  and  therefore  no  ruling  is  made  on  the 
subject. 


[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  $  162  ;•  Trial,  Cent.  Dig.  S 
226;    Dec  Dig.  f  8a*] 

4.  Review  on  Affsai,. 

There  was  no  error,  for  any  reason  assign- 
ed, requiring  a  new  tnal  with  respect  to  the 
matters  complained  of  in  the  other  assignments 
of  error. 

Error  from  Superior  Court,  Fulton  County; 
X  T.  Pendleton,  Judge. 

Action  by  the  Fidelity  Mutual  Life  Insur- 
ance Company  against  D.  E.  Moorefleld  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

McDaniel,  Alston  &  Black,  for  plaintiffs  in 
error.  Smith,  Hammond  &  Smith,  for  de- 
f^dont  In  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(8  Go.  App.  394) 

McCONNELIi  V.  STATE.     (No.  2.906.) 
(Court  of  Appeals  of  Georgia.     Oct.  14,  1910.) 

(SyUalus  ty  the  Court.) 

1.  Crimtnai,  Law  (5  901*)— New  Trial— Dis- 
missal OP  Motion. 

For  the  reasons  stated  in  the  opinion,  the 
court  erred  in  dismissing  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §S  241.5-^117;  Dec.  Dig.  S 
901.*] 


2.  Cbiminai.   liAW    (t   918*)  —  Miszbiai.  — 
Grounds. 

There  was  no  abuse  of  discretion  in  refus- 
ing to  declare  a  mistrial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  H  2163,  2180;    Dec   Dig.   { 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Mose  McGonnell  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  brings  er- 
ror.   Reversed. 

McConnell  was  convicted  of  the  offense  of 
selling  intoxicating  liquors  in  violation  of 
the  prohibition  law.  On  June  7,  1910,  during 
the  term  at  which  be  was  tried,  he  filed  a 
motion  for  a  new  trial,  on  the-  general 
grounds.  Service  of  this  motion  was  diily 
acknowledged  by  the  solicitor,  and  an  order 
taken  during  the  term,  setting  the  hearing 
Of  the  motion  for  June  7,  1910,  which  waa 
in  vacation.  On  the  day  set  the  hearing  was 
postponed  by  an  order  until  June  29tb,  and 
on  the  latter  date  an  order  was  taken  con- 
tinuing the  case  until  July  1st  In  the  first 
order,  setting  a  day  in  vacation  for  the  hear- 
ing, it  was  further  ordered  that  "the  movant 
have  until  the  hearing,  whenever  it  may  be, 
to  prepare  and  present  for  approval  and  fil- 
ing a  brief  of  the  evidence  in  the  case,  and 
the  presiding  judge  may  enter  his  approval 
thereon  at  any  time,  either  in  term  or  vaca- 
tion, and  if  the  hearing  of  tlie  motion  shall 
be  in  vacation,  and  the  brief  of  the  evidence 
has  not  been  filed  in  the  office  of  the  clerk 
of  said  court  before  the  date  of  the  hearing, 
said  brief  of  evidence  may  be  filed  In  said  of- 
fice at  any  time  within  10  days  after  the  mo- 
tion is  heard  and  determined."  For  provi- 
dential cause  the  motion  was  not  heard  on 
July  1st,  but  was  postponed  until  Jaly-4tb 
by  agreement  of  counsel.  On  June  29,  1910.  - 
the  movant  filed  with  the  clerk  of  the  court 
his  brief  of  the  evidence  in  the  case.  When 
the  motion  for  new  trial  was  called  on  July 
4th,  the  solicitor  moved  to  dismiss  it  on  the 
ground  that  a  correct  brief  of  the  evidence 
was  not  filed  in  accordance  with  the  steno- 
graphic report  of  the  evidence  on  the  trial 
of  the  case.  The  attorney  for  the  movant 
then  moved  the  court  to  approve  the  brief 
of  the  evidence  which  he  had  filed  in  the 
clerk's  ofi9ice  on  June  29th,  and,  if  such  ap- 
proval could  not  be  had,  he  moved  the 
court  to  postpone  the  case  in  order  to  give 
counsel  further  time  to  secure  the  evidence 
from  the  stenographer's  report  The  court 
refused  to  allow  the  movant  further  time, 
and  granted  an  order  dismissing  the  motion 
for  a-  new  trial.  This  order  states  that  "the 
movant  falling  to  present  a  correct  brief  of 
the  evidence  for  filing  and  approval  by  the 
court,  and  the  solicitor  and  movant  having 
failed  to  agree  on  the  brief  of  the  evidence 
in  said  case,  the  movant  insisting  that  the 
brief  presented  for  approval  was  a  correct 
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brief  of  the  erldence,  and  the  Bolicitor  Insist- 
ing tliat  tbe  same  was  not  a  correct  brief, 
and  tbe  brief  presented  being  in  the  opinion 
of  tbe  cx)urt  incorrect,  and  Jiot  a  trne  and 
correct  brief  of  tbe  evidence  adduced  on  the 
trial  of  the  case,  •  •  •  the  motion  is 
hereby  dismissed,  tbe  said  case  having  been 
reported  by  a  stenographer,  and  movant  fail- 
ing to  present  bis  report  thereof." 

Tbe  bill  of  exceptions  recites  tliat  a  negro 
witness,  who  had  been  "sent  to  the  room"  In 
compliance  with  a  request  to  separate  tbe 
witnesses,  "came  running  In  from  the  witness 
room  and  across  the  courthonse  to  the  op- 
posite side,  wbere  the  solicitor  was  then  en- 
imged  In  the  trial  of  this  case  against  the 
defendant,  and  cried  out  that  he  'could  not 
remain  in  that  room  with  them  white  folks' ; 
that  be  was  'going  to  swear  the  truth  in 
the  case,'  and  was  very  much  excited,  indi- 
cating that  threats  had  been  made  in  the 
jury  room  over  what  he  was  to  testify" ;  that 
the  trial  was  temporarily  stopped  on  account 
of  the  excited  condition  of  the  courtroom, 
and  the  Judge  ordered  the  sheriff  to  send  tbe 
witness  badi  to  the  room,  in  the  custody  of 
an  officer  to  protect  him.  On  account  of  this 
interruption  of  tbe  trial,  the  defendant, 
through  his  counsel,  moved  tbe  court  to  de- 
dare  a  mistrial.  The  motion  was  overruled, 
and  exceptions  pendente  lite  to  this  ruling 
were  duly  preserved. 

H.  W.  Nalley,  for  plaintiff  In  error,  a  H. 
Roop,  Sol.,  for  the  State. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  We  think  tbe  court  erred  in  dismiss- 
ing the  motion  for  a  new  trial.  When  the 
attorney  for  the  movant  and  the  solicitor 
could  not  agree  as  to  the  correctness  of  the 
brief,  which  had  been  timely  filed  by  the  at- 
torney for  the  movant,  it  was  the  duty  of  the 
Judge  to  revise  and  correct  the  brief  which 
had  be«i  filed,  or  Indicate  the  correction  to 
be  made,  unless  it  appeared  that  he  could 
not  do  so,  ftom  failure  of  memory  on  account 
of  lapse  of  time.  The  brief  had  been  filed 
within  the  time*  required  by  the  order  of  the 
court,  and  the  dme  for  obtaining  the  approv- 
al of  the  court  to  the  brief  had  not  expired. 
The  judge,  in  his  order  dismissing  the  motion 
for  a  new  trial,  does  not  state  that  he  could 
not  correct  and  approve  tbe  brief  on  account 
of  failure  of  memory,  but  simply  recites  that 
counsel  could  not  agree  on  the  brief,  and 
states  generally  that  in  tbe  opinion  of  the 
court  tbe  brief  as  filed  was  incorrect.  He 
does  not  state  in  what  particulars  the  brief 
was  Incorrect,  and  It  must  be  assumed  that 
he  could  have  done  so  (as  he  states  that  it 
was  incorrect),  in  the  absence  of  any  state- 
ment by  bim  that,  although  he  knew  tbe 
brief  was  Incorrect,  be  could  not  remember 
in  whst  particulars.  Refusal  to  approve  the 
brief,  which  bad  been  filed  and  presented  for 
approval    by   the   attorney   for   the    movant 


within  the  prescribed  time,  because  tbe  brief 
as  presented  and  filed  was  Incorrect,  was  not 
fair  to  tbe  movant's  counsel,  unless  bis  at- 
tention had  been  called  to  the  particulars  in 
which  the  bjief  was  incorrect  and  an  oppor- 
tunity given  him  to  make  the  correction.  In 
no  case  is  it  the  duty  of  counsel  for  the  mov- 
ant to  present  the  stenographer's  report  of 
the  evidence.  He  was  not  required  by  law 
to  do<8o,  and  the  Judge  had  no  power  to  re- 
quire the  movant  to  make  up  the  brief  of 
evidence  from  an  ofiScial  stenographic  report, 
or  to  produce  the  report  or  a  copy  of  It,  to 
be  used  in  verifying  the  brief.  Central  R. 
Co.  T.  Robertson,  92  Ga.  741,  18  S.  K.  986.  If 
the  Judge  had  deemed  it  necessary  to  have 
a  full  stenographic  report  written  out  to  aid 
him  in  ascertaining  whether  all  the  material 
evidence  was  embraced  in  the  brief  as  pre- 
sented to  him,  he  could  have  required  it. 
Price  V.  High,  108  Ga.  145,  83  S.  E.  &56.  But 
he  certainly  could  not  dismiss  the  motion  be- 
cause the  brief  of  evidence  was  not  made  up 
from  tbe  oflldal  stenographer's  report  We 
think  that  the  court  should  not  have  dismiss- 
ed the  motion  for  a  new  trial  for  tbe  rea- 
sons stated  in  his  order;  but,  on  tbe  con- 
trary, there  should  have  been  some  effort 
made  on  bis  part  to  correct  and  approve  the 
brief  as  filed  and  presented  by  tbe  movant 

2.  Tbe  incident  redted  In  tbe  bill  of  ex- 
ceptions as  having  occurred  during  tbe  trial 
was  not  sufficient  in  our  Judgment  to  require 
a  mistrial.  It  does  not  appear  how  the  plain- 
tiff in  error  was  injured  by  the  conduct  of 
this  witness;  nor  does  it  appear  that  the 
witness  was  even  subsequently  sworn  in  the 
case. 

Judgment  reversed. 

'  (8  Ga.  App.  389) 

BRIANT  T.  STATE.     (No.  2,877.) 
(Court  of  Appeals  of  Georgia.     Oct  14,  1910.) 

(SylUtbus  iy  the  Court.) 

1.  CaiMiNAi-  Law  (S  915*)— Wbit  of  Erbob— 
Reservation  of  Grottnds  of  Review— Eb- 
BOB  IN  Refusing  to  Quash  Accusation. 

Alleged  error  in  refusing  to  quash  an  ac- 
cusation 18  not  properly  presented  for  review 
through  the  medium  of  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §{  2152-2158 ;   Dec  Dig.  i  915.*] 

2.  Obiminai,  Law  (S  29*)— Larceny  (§  15*)— 
Gbades  of  Offense. 

The  same .  transaction  may  constitute  both 
simple  larceny  and  larceny  alter  trust  and  in 
such  cases  the  offender  may  be  prosecuted  for 
and  convicted  of  either  offense. 

(a)  If  a  person,  who  at  the  time  intends  to 
steal  an  article  of  personal  property,  fraudu- 
lently induces  the  owner  to  hire  it  to  him,  and 
he  thereupon  steals  it  he  may  be  convicted  ei- 
ther of  simple  larceny  or  of  larceny  after  trust 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Dec.  Die.  5  29  :*  Larceny,  Cent  Die.  If 
39-42;   Dec  Dig.  J  15.*] 

Error  from  .City  Court  of  Quitman;  J.  O. 
McCall,  Judge. 


*Por  otbtr  cues  ia»  name  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dts.  Key  No.  Series  ft  Rep'r  Indeze* 


Digitized  by 


Google 


122 


68  SOUTHEASTERN  REPORTER. 


(Go, 


Peter  Bryant  was  convicted  ot  Urceny, 
and  he  brings  error.    Affirmed. 

Grover  O.  Edmondson,  for  plalntUt  In  er- 
ror.   S.  M.  Turner,  Sol.,  for  the  State. 

POWELL,  J.  Tbe  prosecutor  ran  a  bi- 
cycle shop.  The  defendant  came  in  and  stat- 
ed that  be  wanted  to  hire  a  bicycle  to  ride 
to  the  railroad  depot.  The  prosecutgr  let 
him  have  the  bicycle,  and  the  defendant  paid 
five  cents  for  the  hire  of  it.  He  rode  away, 
and  was  not  seen  again  until  he  was  arrested 
in  another  town,  some  distance  away,  with 
the  bicycle  stUl  in  bis  possession.  There 
were  circumstances  connected  with  the  man- 
ner in  which  the  defendant  came  into  the 
prosecutor's  place  of  business  which  indicat- 
ed very  clearly  that  he  intended  to  steal  the 
bicycle  at  the  time  he  hired  it  from  the  pros- 
ecutor, and  that  his  claim  that  be  worked 
at  the  railroad  shops  and  wanted  to  ride  to 
the  depot  on  a  temporary  mission  was  a  mere 
ruse  to  get  possession  of  the  property.  The 
defendant  was  tried  and  convicted  of  simple 
larceny. 

1.  The  first  point  presented  in  the  motion 
for  a  new  trial  is  that  the  court  erred  in 
overruling  a  motion  to  quash  the  accusation 
on  the  ground  that  it  was  not  drawn  by  the 
solicitor,  as  required  by  the  act  creating  the 
court ;  the  fact  being  that  it  was  dictated  by 
the  solicitor  to  an  amanuensis,  who  did  .the 
writing,  thongb  the  solicitor  personally  sign- 
ed it  A  point  of  legal  argument  may  be 
well  taken,  or  at  least  plausible,  for  one  of 
two  reasons :  Because  of  its  inherent  merit, 
or  because  it  states  a  proposition  which, 
while  not  Inherently  meritorious,  has  gained 
standing  by  reason  of  its  announcement  by 
some  court;  for  courts  do  sometimes,  if  not 
ofttimes,  announce  propositions  that  are  not 
inherently  sound,  and  the  unsound  announce^ 
ments  may  become  precedents.  As  the  point 
here  presented  is  palpably  without  point  in- 
herently considered,  and  as  no  decision  from 
this  or  any  other  court  is  cited  in  support 
of  it,  we  are  led  to  believe  that  its  only  note- 
worthy characteristic  is  its  novelty.  But, 
even  if  it  were  a  point  of  any  merit,  it  is 
not  well  presented;  for  it  is  well  settled  that 
alleged  error  in  refusing  to  quash  an  indict- 
ment cannot  properly  be  complained  of 
through  the  medium  of  a  motion  for  a  new 
trial. 

2.  There  is,  however,  properly  presented  in 
the  motion  for  a  new  trial  a  question  which 
is  not  so  easy  of  solution.  This  point  is  that 
the  evidence  shows  a  case  of  larceny  after 
trust,  and  not  of  simple  larceny;  the  former 
being  a  felony,  not  within  the  Jurisdiction  of 
the  court  in  which  the  case  was  tried,  and 
the  latter  a  misdemeanor.  In  Abrams  v. 
State,  121  Ga.  170,  48  S.  E.  9C.5,  It  was  held 
that  "where  one  borrows  another's  property, 
with  no  Intention  at  the  time  of  .converting 
it  to  his  own  use.  a  conversion  thereafter 
pursuant  to  a  subsequently  formed  intent  is 


not  simple  larceny."  In  Rice  t.  State,  6  6a> 
App.  ICO,  64  S.  E.  575,  this  court  held: 
"Where  it  is  shown,  upon  a  trial  under  aii^ 
accusation  for  simple  larceny,  that  the  de- 
fendant borrowed  from  the  prosecutor,  for 
a  mere  temporary  purpose  of  her  own,  thts 
article  alleged  to  have  been  stolen,  and  with- 
out tlie  prosecutor's  consent  carried  it  away 
to  another  state,  and  the  testimony  is  such 
as  to  Justify  the  inference  that  the  Iwrrow- 
Ing  and  the  carrying  away  were  with  intent 
to  steal,  the  conviction  is  lawful.  In  caiies 
of  larceny  after  trust  delegated,  under  sec- 
tion 191  of  the  Penal  Code  of  1895,  it  must 
appear  that  there  was  a  bailment  of  the  ar- 
ticle converted  or  stolen,  and  that  the  de- 
livery of  the  property  to  the  defendant  was 
for  some  purpose  in  which  the  bailor  or 
some  person  other  ttian  the  defendant  tiad 
an  interest  and  a  benefit.  A  mere  temporary 
loan  of  the  property,  without  hire  or  other 
benefit  to  the  person  loaning,  is  not  such  a 
fiduciary  bailment  as  would  make  the  con- 
version or  stealing  of  the  property  larceny 
after  trust,  as  distinguished  from  simple  lar- 
ceny." 

Now,  it  may  be  seen  that  this  case  does 
not  fall  directly  within  the  rulings  made  In 
either  of  the  cases  Just  mentioned.  It  is 
distinguishable  .from  the  Abrams  Case;  In 
that  the  testimony  in  this  record  Is  adequate 
to  show  that  the  animus  furandi  was  pres- 
ent at  the  time  the  defendant  procured  tho 
possession  of  the  property.  It  Is  distinguish- 
able from  the  Rice  Case,  in  that  the  prose- 
cutor herein  had  an  interest  in  the  bailment 
to  the  extent  of  the  compensation  for  the 
hire.  But  there  is  a  case  which  covers  trans- 
actions such  as  the,  one  norw  before  us.  Mar- 
tin V.  State,  123  Ga.  478,  61  S.  E.  394.  It  is 
there  held:  "If  a  person  obtains  possession 
of  goods  or  money  by  trick  or  fraud,  or  un- 
der false  pretense  of  a  bailment,  with  in- 
tent to  appropriate  the  thing  to  his  own  use, 
and  the  owner  intends  to  part  with  the  pos- 
session only,  and  not  with  the  property,  the 
possession  is  obtained  unlajvfuUy,  and  the 
subsequent  appropriation  in  pursuance  of  the 
original  intent  is  larceny."  It  Is  further  said 
in  that  case:  "It  is  true  that  the  evidence 
also  made  out  a  case  of  larceny  after  trust 
(Walker  v.  State,  117  Ga.  260,  43  S.  E.  701); 
but  as  the  accused,  in  the  same  transaction, 
committed  both  simple  larceny  and  larceny 
after  trust,  there  is  no  legal  reason  why  the 
state  could  not  prosecute  and  convict  of  the 
lesser  oftense,  simple  larceny. '  as  the  com- 
mon-law rule  of  merger  of  crimes,  where  one 
Is  a  misdemeanor  and  the  other  a  felony, 
does  not  prevail  in  this  state."  So  that,  al- 
though the  accused  may  have  been  guilty  al- 
so of  larceny  after  trust,  he  was,  neverthe- 
less, legally  convicted  of  simple  larceny.  He 
ought  to  congratulate  himself  that  be  got  off 
with  a  misdemeanor  punishment^  instead  of 
a  term  in  the  penitentiary,  as  he  rery  Justly 
deserved. 

Judgment  affirmed. 
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McLIN  ▼.  HARVBT. 

HARVEY  V.  McLIN. 

(Nob.  2,618,  2,619.) 

(Court  of  Appeals  of  Georgia.    Oct.  14,  lOia) 

(ByUaiu*  J>tf  the  Court.) 

L   PsmCIFAI.    AND    SUKETT    (g    104*)— OOWTBI- 

BunoN  Between  Cosubeties. 

As  a  general  rule,  one  surety  cannot  recover 
contribution  from  another,  when  the  debt  paid 
bj  the  surety  seeking  contribution  was  not  bind- 
ing eitlier  on  the  principal  or  on  the  other 
Euiety. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Gent  IMg.  U  615-«18;  Dec  Dig.  } 
194.*] 

2.  LnoTATioN  or  Actions  (5  155*)— CoMPtr- 
TATiON  OF  Period— Pabtial  Pationt. 

A  partial  payment  on  a  promissory  note, 
either  by  the  principal  maker  or  by  a  surety, 
before  the  note  is  barred  by,  the  statute,  does  not 
constitute  a  new  point  for  the  running  of  the 
statute  of  limitations  as  against  a  cosurety  who 
is  not  a  party  to  the  payment 

[Bd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  625;   Dec.  Dig.  i  155.*] 

3.  Principal  and  Siikett  (8  195*)— Contbibtj- 
TioN  Between  CostniETiEa. 

The  right  of  contribution  does  not  rest  on 
the  original  contract,  but  arises  out  of  the  rela- 
tion created  thereby,  of  a  common  obligation, 
and  the  contract  implied  therefrom  of  discharg- 
ing the  common  obligation  equally ;  and  when 
one  surety  or  indorser  on  a  promissory  note  is 
by  operation  of  law  diadiarged  from  the  obliga- 
tion of  i>aymeiit.  the  obligaBon  thus  discharged 
cannot  without  his  consent  be  revived  against 
him  by  the  voluntary  act  of  a  cosurety. 

[ESd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  624,  625;  Dec.  Dig.  { 
195l«] 

Enor  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Henry  Harvey  against  C.  E.  Mc- 
Lln.  Judgment  for  plaintiff,  and  defendant 
brings  error;  plaintiff  filing  cross-exceptions. 
Jodgmetit  on  the  n^aln  bill  of  exceptions  re- 
versed, and  the  cross-bill  dismissed. 

Lipscomb,  WlUlngham  &  Wright,  for  plain- 
tiff in  error.  Dean  &  Dean,  for  de!f endant  In 
error. 

HILL,  O.  J.  Harvey  sued  McLln  for  con- 
tribution as  cosurety  on  promissory  notes. 
The  petition  alleges  that  the  Rome  Cotton 
Factory,  a  corporation,  gave  to  W.  N.  Moore, 
as  guardian,  the  notes,  which  are  fully  set 
out  Eacb  of  these  notes,  besides  being 
signed  by  the  Rome  Cotton  Factory,  by  Hen- 
ry Harrey  a9  Its  president,  as  the  principal 
maker,  was  at 'the  same  time  and  before  Its 
delivery  slgned-ty  the  plaintiff,  the  defendant, 
and  several  others,  who  were  then  directors 
of  the  Rome  Cotton  Factory,  as  sureties. 
Upon  each  of  these  notes  various  payments 
vere  made  from  time  to  time,  the  payments 
appearing  by  credits  dated  and  entered  on 
the  back  of  each  note.  Some  of  these  en- 
tries of  credits  were  unsigned,  and  some  pur- 
ported to  be  signed  by  the  "Rome  Cotton 
Factory,  Henry  Harvey,  President  and  Treas- 


urer." It  is  alleged  that  the  credits  which 
purported  to  be  signed  by  Henry  Harvey, 
president  and  treasurer,  were  In  fact  made 
and  signed  by  the  plaintiff,  and  on  the  days 
of  their  several  dates,  and  besides  the  sums 
thus  credited  nothing  had  been  paid  on  these 
notes,  except  a  payment  by  the  trustee  in 
bankruptcy  of  the  Rome  Cotton  Factory.  In 
the  year  1908  the  Rome  Cotton  Factory  was 
adjudicated  a  bankrupt  It  was  also  alleg- 
ed that  all  the  indorsers  and  sureties  on  the 
notes  were  insolvent,  except  the  plaintiff, 
the  defendant,  and  one  other  named  surety. 
The  plaintiff  alleges  that  he  had  paid  to 
the  then  holders  of  the  notes  one-half  of  the 
amount  due  thereon,  and  he  sues  to  recover 
from  the  defendant  the  aliquot  proportion 
which  the  defendant  as  cosurety  was  liable 
to  pay  on  the  notes  in  question.  The  vari- 
ous payments  credited  on  the  badcs  of  the 
notes  show  by  their  dates  that  they  were 
entered  before  the  notes  had  become  barred 
by  the  statute  of  limitations.  A  demurrer  to 
the  petition  was  overruled,  and  this  is  the 
error  assigned  in  the  main  bill  of  exceptions. 
A  cross-bill  was  filed  by  the  plaintiff  assign- 
ing error  in  the  judgment  of  the  court  over- 
ruling his  demurrer  to  the  defendant's  an- 
swer. 

The  demurrer  to  the  petition  makes  tha 
contention  that  the  notes  were  all  barred  by 
the  statute  of  limitations  at  the  time  tho 
plaintiff  claims  to  have  paid;  that  the  pay- 
ment made  by  him  was  entirely  voluntary, 
and  was  not  binding  upon  his  cosureties; 
that  the  entries  of  payments  made  on  the 
notes  were  not  sufildent  to  extend  the  period 
of  limitations  as  to  any  of  the  parties  to 
the  notes,  but  that  in  any  event  the  entries  of 
payment  could  only  extend  the  period  of  lim- 
itations as  to  the  Rome  Cotton  Factory,  and 
that,  even  if  the  plaintiff  made  these  entries 
Individually,  the  entries  should  be  construed 
to  have  extended  the  period  of  limitations 
only  as  to  himself,  and  that  these  entries  at' 
most  only  constituted  new  promises,  bind- 
ing on  him  alone,  and  not  affecting  his  co- 
surety, who  was  no  party  to  them;  In  oth- 
er words,  that  all.  the  notes  were  barred  by 
the  statute  of  limitations,  unless  the  statute 
was  extended  by  the  entries  on  the  notes, 
and  that,  even  if  the  statute  of  limitation 
was  exended  by  these  entries,  it  was  only 
extended  in  so  far  as  parties  who  made  the 
entries  were  concerned,  and  did  not  affect 
the  rights  of  a  cosurety  who  was  no  party 
to  them.  It  is  conceded  by  counsel  for  the 
defendant  that  when  the  plaintiff  paid  the 
balance  due  on  the  notes  they  were  barred 
by  the  statute  of  limitations,  unless  the  pe- 
riod of  limitations  was  extended  by  the 
entries  in  writing  on  the  notes.  The  con- 
trolling question,  therefore,  for  this  court. 
Is  as  to  the  legal  effect  of  these  entries  of 
pajrment  on  the  back  of  the  notes.  Did  they 
prevent  the  bar  of  the  statute  of  limitations 
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from  attaching,  or  did  they  constitute  a  new 
Iiolnt  of  time  for  die  running  of  the  statute? 
Did  they  keep  the  notes  alive  as  binding  obli-. 
gations  against  all  the  parties  thereto,  or 
only  as  binding  obligations  against  the  par- 
ties who  made  the  entries? 

It  is  insisted  by  counsel  for  the  d^end- 
ant  that  although  a  copromlsor  may,  by  oper- 
ation of  law,  such  as  a  discharge  by  the 
statute  of  limitations,  be  released  as  a  cred- 
itor, yet  if  the  remaining  obligor  is  bound, 
and  pays  the  debt,  he  may  recover  by  con- 
tribution from  the  one  against  whom  the 
creditor  is  barred.  The  question  thus  raised 
has  been  variously  determined  by  the  courts 
both  of  England  and  of  this  country.  Three 
distinct  andi  irreconcilable  theories  relating 
to  the  power  of  one  joint  maker  or  Joint 
obligor  to  deprive  the  other  of  the  defense  of 
the  statute  of  limitations  have  been  announc- 
ed. The  first  of  tfa^e  theories  is  that  such 
a  power  exists.  The  courts  announcing  this 
doctrine  have  followed  the  ruling  of  the 
great  Chief  Justice  Mansfield  in  Whltcomb 
V.  Whiting,  2  Douglas,  662.  In  that  case  it 
was  held  that  in  an  action  on*  a  Joint  f^nd 
several  note,  brought  against  one  of  the 
makers,  proof  of  payment  by  one  of  the 
others  of  interest  on  the  note  and  of  part  of 
the  principal  within  six  years  took  the  case 
out  of  the  statute,  as  against  the  defendant 
who  was  sued.  The  entire  decision  of  Lord 
Mansfield  on  the  subject  is  as  follows :  "Pay- 
ment by  one  is  payment  for  all,  the  one  act- 
ing virtually  as  agent  for  all  the  rest;  and 
in  the  same  manner  an  admission  by  one  is 
an  admission  by  all,  and  the  law  raises  the 
promise  to  pay,  when  the  debt  Is  admitted  to 
be  due."  The  proposition  thus  tersely  stat- 
ed by  the  great  jurist  has  been  held  In  many 
jurisdictions  to  be  true,  not  only  as  to  Joint 
obligations,  such  as  promissory  notes,  but 
also  as  to  the  relative  rights  of  partners. 

This  opinion  of  Lord  Mansfield  has  not  met 
with  universal  approval,  and  many  of  the 
jurists  of  this  country  have  not  hesitated  to 
discredit  it  as  unsound.  Mr.  Justice  Story, 
in  Bell  v.  Morrison,  1  Pet  351,  7  L.  Ed.  174, 
reviews  the  decision  at  some  length,  declar- 
ing that  the  reasoning  of  Lord  Mansfield  on 
the  point  was  not  very  satisfactory.  "It  as- 
sumes that  one  party,  who  has  authority  to 
discharge,  has  necessarily  also  authority  to 
charge,  the  others ;  that  a  virtual  agency  ex- 
ists in  each  Joint  debtor  to  pay  for  the  whole; 
and  that  a  virtual  agency  exists,  by  analogy, 
to  charge  the  whole.  Now,  this  very  position 
constitutes  the  matter  in  controversy.  It  is 
true  that  a  payment  by  one  does  Inure  for 
the  benefit  of  the  whole;  but  this  arises,  not 
so  much  from  any  virtual  agency  for  the 
whole,  as  'by  operation  of  law ;  for  the  pay- 
ment extinguishes  the  debt.  If  such  payment 
were  made  after  a  positive  refusal  or  prohi- 
bition of  the  other  joint  debtors,  it  would 
still  operate  as  an  extinguishment  of  the 
debt,  and  the  creditor  could  no  longer  sue 
them.    In  trutli,  he  who  pays  a  Joint  debt 


pays  to  discharge  himself;  and,  so  far  from 
binding  the  others  conclusively  by  his  act,  as 
virtually  theirs  also,  he  cannot  recover  over 
against  them,  in  contribution,  without  such 
payment  has  'been  rightfully  made,  and  ought 
to  charge  them."  Judge  Lamar,  in  the  case  of 
Brewster  v.  Hardeman,  Dud.  138,  where  there 
is  an  elaborate  and  able  discussion  of  the 
question  now  under  consideration,  declared 
that  the  only  reason  why  the  doctrine  an- 
nounced in  the  case  of  Whltcomb  v.  Whiting 
had  not  been  overruled  In  England  was  per- 
haps owing  more  to  the  profound  deference 
which  Is  paid  to  the  high  character  of  Lord 
Mansfield  as  a  jurist  than  from  any  thorough 
conviction  of  the  soundness  of  the  doctrine 
itself,  nt  seems  to  be  the  prerogative  of  a 
lofty  mind,  not  only  to  enlighten  by  Its  wis- 
dom, but  to  enslave  by  its  authority." 

The  second  theory  enunciated  on  this  sab- 
ject  by  some  of  the  Judges  of  England  sub- 
sequently to  the  decision  of  Lord  Mansfield 
above  referred  to,  and  by  many  of  the  courts 
of  this  country,  is  that  one  Joint  maker  of  a 
note  has  no  power  to  deprive  another  joint 
maker  of  the  defense  of  the  statute  of  limita- 
tions. This  second  theory  is  ably  supported 
by  the  exhaustive  opinion  of  Mr.  Justice 
Story  in  the  case  of  Bell  v.  Morrison,  supra. 
Among  the  many  opinions  in  harmony  with 
that  of  Mr.  Justice  Story  is  that  of  Mr.  Jus- 
tice Bronson  in  Van  Eeuren  v.  Parmelee  (N. 
Y.  Court  of  Appeals)  2  N.  Y.  828,  51  Am. 
Dec.  322,  wherein  is  found  an  elaborate  re- 
view of  all  the  authorities  on  the  question 
and  a  vigorous  denial  of  the  soundness  of  the 
doctrine  announced  in  Whltcomb  v.  Whiting. 
The  cases  of  Bell  v.  Morrison,  and  Van  Keu- 
ren  v.  Parmelee  relate  to  the  rights  of  a  part- 
ner to  bind  after  the  dissolution  of  the  part- 
nership, and  after  the  statute  of  limitations 
had  attached  to  the  partnership  debts.  But 
the  opinions  in  both  cases  consider  the  cog- 
nate subject  of  the  relative  rights  of  all  co- 
contractors,  co-obligors,  and  Joint  makers. 
In  both  these  cases  it  was  held  that  the  ac- 
knowledgment of  the  debt  by  one  partner, 
after  dissolution  of  the  copartnership,  is  not 
sufficient  to  take  the  case  out  of  the  statute 
as  to  other  partners,  and  that  after  the  dissolu- 
tion of  the  partnership  no  partner  can  create 
a  cause  of  action  against  the  other  partner, 
except  by  new  authority  communicated  to 
him  for  that  purpose. 

The  third  theory  announced  Is  that  there 
does  exist  such  a  power,  but  that  It  ends 
when  the  legal  term  prescribed  by  the  stat- 
ute of  limitations  has  elapsed.  This  latter 
doctrine  is  based  on  the  ground  that  the  com- 
munity of  interest,  which  alone  makes  the 
admission  of  one  debtor  binding  on  another, 
ceases  whenever  the  statute  of  limitations 
takes  eCFect,  and  leaves  both  in  the  position 
of  mere  strangers,  not  answerable  for  each 
other's  words  or  acts.  In  other  words,  that, 
after  the  statute  has  barred  a  debt,  the  per- 
sons who  were  the  debtors  are  no  longer 
Jointly  concerned;    or,  as  Judge  Lamar  ex- 
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presses  it  In  the  ease  of  Brewster  t.  Harde- 
man: "Time  has  severed  the  ligament  that 
bound  them  .together  as  joint  debtors,  and  It 
cannot  be  reunited  but  by  the  consent  of  all." 
As  illustrating  the  diversity  of  views  of  dis- 
tinguished Jurists  on  this  question,  it  Is  in- 
teresting to  note  that  Judge  Lamar,  In  Brew- 
ster T.  Hardeman,  supra,  held  that  upon  "prec- 
edent and  authority"  the  admission  of  a  debt 
by  one  partner  after  dissolution,  but  previous 
to  the  action  of  the  statute,  would  be  bind- 
ing npon  the  other  partners  so  far  as  to  con- 
Btltnte  a  new  point  from  which  the  statute 
would  commence  to  run;  and  the  learned 
judge  In  the  case  of  Van  Keuren  t.  Parmeiee, 
supra,  declared  that  part  payment  by  one  of 
several  joint  malcers  before  the  statute  has 
barred  the  action  on  a  note  will  not  talie  the 
case  out  of  the  statute  as  to  the  other  mak- 
ers. And  in  this  connection  it  Is  also  Inter- 
esting to  note  that  the  decision  of  Lord  Mans- 
field in  Whitcomb  v.  Whiting  was  in  direct 
conflict  with  the  decision  of  an  English  jurist 
rendered  90  years  previously  in  Bland  v.  Ha- 
Blerlg,  2  Ventres,  151.  This  last  case  was  In 
assumpsit  against  four  upon  a  joint  promise, 
and  the  statute  of  limitations  was  pleaded, 
and  the  verdict  was  that  one  of  the  defend- 
ants promised  within  six  years,  but  the  oth- 
ers did  not.  Upon  this  verdict,  judgment  was 
rendered  for  the  defendant  But  we  will  not 
extend  further  the  discussion  of  the  various 
theories  announced  on  this  .subject  by  the 
courts  of  this  country  and  BSngland.  Those 
who  may  be  Interested  will  find  ail  the  cases 
on  all  the  theories  collated  in  the  notes  to 
Whitcomb  V.  Whiting,  supra.  In  1  Smith's 
Leading  Cases,  part  2,  *&12.  See,  also,  An- 
gel I  on  Limitations  (Cth  Ed.)  269. 

Coming  to  our  own  state,  we  are  clear  that 
the  policy  of  the  law,  as  declared  by  the  Leg- 
islature and  decided  by  the  Supreme  Court, 
Is  to  deny  the  right  of  one  co-obligor  or  co- 
promisor  to  hold  the  other  joint  obligor  aft- 
er the  bar  of  the  statute  of  limitations  has 
attached.  The  very  able  and  learned  counsel 
for  the  plaintiff  in  error  seems  to  think  that 
the  whole  Question  is  really  controlled  by  the 
statutes  of  this  state,  and  he  is  probably  cor- 
rect In  this  view.  But  It  may  be  interesting 
to  review  the  decisions  of  the  Supreme  Court 
on  the  subject  In  connection  with  the  statu- 
tory law.  The  first  case  is  that  of  Brewster 
T.  Hardeman,  supra.  In  this  case  Judge  La- 
mar says  that  with  the  exception  of  the  old 
case  of  Bland  v.  Haslerig,  and  a  decision 
from  Pennsylvania,  and  the  case  of  Bell  v. 
Morrison,  supra,  the  authorities  of  England 
and  America,  so  far  as  they  have  fallen  with- 
in his  notice,  "uniformly  recognize  the  doc- 
trine that  an  admission  of  a  debt  by  one  part- 
ner after  the  dissolution  of  the  partnership 
win  take  the  debt  out  of  the  statute  as  to 
all  the  partners,"  but  that  this  would  not  be 
so  If  the  acknowledgment  of  the  partnership 
debt  was  made  after  the  debt  had  been  bar-, 
red  by  the  statute  of  limitations;  In  other 
words,  that  the  admission  of  a  debt  by  one 


partner  after  dissolution,  but  previous  to  the 
action  of  the  statute,  would  be  binding  upon 
the  other  partners  so  far  as  to  constitute  a 
new  point  from  which  the  statute  would  com- 
mence to  run,  but.  If  the  debt  was  actually 
barred,  any  new  promise  by  one  partner  could 
not  revive  the  debt  against  a  former  partner. 
Of  course  the  question  here  decided  by  the 
learned  jurist  Is  now  settled  to  the  contrary 
by  our  Code  (Civ.  Code  1895,  {f  3791,  3792), 
In  which  It  is  declared  that,  after  the  dissolu- 
tion of  a  partnership,  a  new  promise  by  one 
partner  revives  or  extends  the  iMrtnershlp 
debt  only  as  to  himself,  and  not  as  to  his  co- 
partners, and  that'%  new  promise  of  one  of 
several  joint,"  or  joint  and  several,  contractors 
operates  only  against  the  one  who  makes  the 
promise.  . 

In  the  present  case  It  is  said  that  the  «n- 
tries  of  credits  on  the  notes  were  sufficient  to 
keep  the  obligation  alive,  not  only  as  to  the 
parties  entering  the  credits,  but  as  to  all  the 
co-obligors  or  cosureties.  Some  question  was 
made  in  the  argument  as  to  the  form  of  these 
entries  of.  credit;  It  being  Insisted  by  coun- 
sel for  the  plaintiff  *ln  error  that  the  entries 
were  not  snfflcient  written  acknowledgments 
to  constitute  a  new  promise  to  pay.  It  Is  not 
dear,  from  the  allegations  of  the  petition  and 
the  entries  <m  the  notes,  whether  these  en- 
tries of  credit  were  made  by  the  maker  of  the 
notes,  the  Rome  Cotton  Factory,  by  its  pres- 
ident and  treasurer,  Henry  Harvey,  or  wheth- 
er they  were  made  by  Henry  Harvey  individ- 
ually, as  one  of  the  cosureties  on  the  notes. 
In  the  view  that  we  take  of  the  case,  It  is 
unnecessary  to  decide  this  point;  for  It  is  ap- 
parent that  the  entries  of  these  credits  were 
In  fact  made  by  one  of  the  debtors  on  the 
notes,  whether  that  debtor  was  the  maker  of 
the  note  or  a  surety  thereon,  and  In  so  far 
as  the  debtor  who  actually  made  the  entries 
is  concerned  they  are  equivalent  to  a  new 
promise  to  pay.  Civ.  Code  1895,  {  5789. 
Some  of  these  entries  were  made  on  the  notes 
before  the  statute  of  limitations  had  operated 
as  a  bar.  In  Cox  v.  Bailey,  9  Ga.  407,  54 
Am.  Dec.  358,  It  was  held  that,  where  one 
of  four  joint  and  several  promisors  promised 
to  pay  the  debt  before  the  statute  of  limita- 
tions had  operated  as  a  bar,  it  took  the  casu 
out  of  the  statute  as  to  the  others ;  and  In 
the  case  of  Tillinghast  v.  Nourse,  14  Ga.  641, 
it  was  held  that  "a  payment  by  one  of  two 
or  more  joint  contractors,  within  the  statute 
and  before  Its  bar  has  attached,  constitutes 
a  new  starting  point  for  the  statute;"  In 
the  Tillinghast  Case  the  judge  who  wrote  the 
decision  doubted  the  soundness  of  the  deci- 
sion in  Cox  V.  Bailey,  supra,  declaring  that 
the  correctness  of  the  principle  that  an  ad- 
mission by  one  joint  contractor  or  partner 
binds  the  other  had  been  frequently  doubted 
and  sometimes  denied;  but,  as  the  doctrine 
had  been  considered  the  settled  law  of  the 
state  for  a  quarter  of  a  century  at  least,  it 
should  be,  for  this  readon.  If  for  no  other, 
adhered  to  until  changed  by  the  L^islature. 
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The  two  cases  above  cited  from  our  own 
Supreme  Court  relate  to  the  relative  rights 
of  partners  and  of  joint  and  several  promis- 
ors, or  joint  contractors.  In  a  later  case 
(Himter  v.  Robertson,  30  Ga.  479)  the  Su- 
preme Court  expressly  refuses  to  extend  the 
doctrine  announced  In  these  two  cases  to  that 
of  the  relative  rights  of  cosureties,  holding 
that  the  former  adjudications  were  applica- 
ble to  joint  contractors,  obligors,  or  partners, 
because  of  a  community  of  Intefrest  between 
them,  but  that  this  was  not  true  as  to  In- 
dorsers  and  cosureties;  that  the  contract  of 
an  Indorser  was  a  new  and  independent  one 
from  that  of  the  maker,  %nd  that  there  was 
no  community  of  Interest  between  the  two, 
and  that  the  Indorser  or  surety  was  only 
bound  to  the  extent  of  his  contract ;  that  as 
to  a  joint  obligor  his  liability  continues  until 
the  debt  Is  paid,  and  If  there  Is  a  change  In 
the  contract  he  is  supposed  to  have  consented 
to  It,  because  of  his  common  Interest  In  It. 
The  security  or  Indorser,  on  the  other  hand, 
stands  on  his  contract  as  such,  and  any  mod- 
ification of  It  whether  to  his  interest  or 
against  It,  works  his  complete  discharge,  un- 
less he  agrees  to  it,  and  an  Indorser  or  surety 
cannot  be  affected  by  any  new  promise  to 
which  he  was  not  a  party  and  did  not  assent 
It  was  therefore  held  In  the  Hunter  Case, 
supra,  that  "a  payment  by  the  principal  or 
maker  of  a  promissory  note  before  barred  by 
the  statute  does  not  constitute  a  new  point 
for  the  running  of  the  statute  of  limitations 
as  against  the  Indorser  or  surety,  unless  such 
Indorser  or  surety  be  a  party  to  such  pay- 
ment" 

As  before  stated,  sections  3791  and  3792 
of  the  Civil  Code  of  1895,  which  are  codified 
from  the  act  of  1856  (Acts  1855-66,  pp.  236, 
237),  supersedes  the  law  as  laid  down  In  the 
cases  of  Cox  v.  Bailey  and  Tlllinghast  v. 
Nourse,  supra.  It  would  seem  that  the  case 
of  Hunter  v.  Rolx^tson,  supra,  governs  the 
question  now  under  discussion.  Indeed,  the 
headnote  of  that  case,  which  we  have  quoted, 
could  be  aptly  applied  to  the  present  case. 
Even  admitting  that  the  credits  made  on 
the  notes  were  in  proper  form  and  constitut- 
ed new  promises,  and  that  the  date  of  the 
payments  shown  by  such  credits  made  new 
points  for  the  beginning  of  the  statute  of  lim- 
itations, under  the  decision  just  referred  to 
they  would  only  be  binding  upon  the  maker 
or  the  cosurety'who  made  the  payments  and 
the  entries  of  credit ;  for  it  is  not  contended 
that  the  other  surety,  the  defendant  in  the 
present  case,  as  such  surety  or  Indorser,  was 
a  party  to  any  of  the  credits  of  payments. 
In  Dean  v.  Munroe,  32  Ga.  28,  it  was  held 
that :  "A  new  promise  made  by  the  maker  of 
a  promissory  note  Is  not  sufficient  to  take 
it  out  of  the  operation  of  the  statute  of  lim- 
itations as  against  the  Indorser."  And  in 
McBrlde  V.  Hunter,  64  Ga.  656,  It  was  held 
that  the  payment  by,  the  maker  of  a  promis- 
sory note  did  not  revive  or  extend  the  note 
as  against  the  surety,  citing  Hunter  v.  Rob- 


ertson, and  Dean  t.  Munroe,  supra.  In  Rog- 
ers V.  Burr,  105  Ga.  447,  31  S.  B.  438,  70 
Am.  St.  Rep.  60,  the  decision  ifi  Hunter  v. 
Robertson  is  fully  and  strongly  reaffirmed. 

Whether  the  credits  on  the  notes  In  this 
case  were  made  by  the  principal  or  the  mak- 
er thereof,  or  by  the  present  plaintiff  as 
surety,  we  think  it  follows,  from  all  of  these 
decisions,  that  these  payments  or  credits  did 
not  extend  or  revive  the  original  liability, 
did  not  create  new  promises  that  were  bind- 
ing upon  any  of  the  other  sureties  who  were 
not  parties  to  such  payments,  and  did  not 
constitute  new  points  for  the  running  of  the 
statute  of  limitations,  in  so  far  as  the  rights 
of  other  sureties  not  parties  to  such  pay- 
ments were  concerned.  This  principle,  we 
think,  falls  within  the  spirit  If  not  the  letter, 
of  section  2975  of  the  ClvU  Code  of  1895 :  "The 
creditor  must  pursue  his  remedy  against  the 
surety  within  the  time  prescribed  by  law, 
and  no  payment  or  promise  by  the  principal, 
or  by  a  cosurety,  can  extend  the  obligation 
of  the  surety  or  the  remedy  of  the  creditor 
against  hUn."  A  contract  of  suretyship,  be- 
ing one  of  strict  law,  cannot  be  extended  ex- 
cept by  the  act  or  conduct  of  the  surety  him- 
self. One  surety  cannot  extend  the  time  of 
payment  of  a  promissory  note  as  against  his 
cosurety,  or  revive  a  note  already  barred  by 
the  statute  of  limitations,  by  any  new  prom- 
ise, without  the  consent  of  the  cosurety. 
Neither  debtor  has  the  right  to  bind  the  oth- 
er beyond  the  obligation  of  the  original  con- 
tract and  when  that  obligation  is  terminat- 
ed by  operation  of  law,  and  the  surety  has 
been  thereby  discharged,  as  to  the  surety  so 
discharged  no. new  obligation  can  be  created, 
except  by  his  own  act  As  a  general  rule  one 
surety  cannot  recover  contribution  from  an- 
other, when  the  debt  paid  by  the  surety  seek- 
ing contribution  was  either  not  blndliag  on 
the  principal  or  not  binding  on  the  other 
surety.  1  Brand  on  Suretyship,  §  293.  The 
right  of  contribution  does  not  rest  on  the 
original  contract  but  arises  out  of  the  rela- 
tion created  thereby,  of  a  common  obligation, 
and  the  contract  implied  therefrom  of  dis- 
charging the  common  obligation  equally ;  and, 
when  one  surety  or  Indorser  on  a  promis- 
sory note  is  by  operation  of  law  discharged 
from  the  obligation  of  payment  the  obliga- 
tion thus  discharged  cannot  be  revived 
against  him  without  his  consent,  by  the  vol- 
untary act  of  a  cosurety. 

It  is  admitted  In  this  case  that  the  original 
debt  represented  by  the  notes  was  barred  by 
the  statute  of  limitations,  unless  the  statute 
was  extended  by  the  entries  of  payments 
made  on  the  notes,  either  by  the  principal 
debtor  or  by  the  plaintiff  as  surety;  and  It 
being,  we  think,  clearly  established  by  the 
authorities  above  cited  that  these  credits  of 
payments  could  only  extend  the  running  of 
the  statute  of  limitations  ai9  to  the  rights  of 
those  making  the  payments  or  entries,  and 
would  constitute  new  promises  only  as  to 
those  who  made  the  new  promises,  and  could 
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not  affect  the  rights  of  ax>j  surety  who  had 
nothing  to  do  with  the  making  of  the  t)ay- 
ments  or  the  new  promises,  It  folloyrs  that 
no  right  of  contribution  was  shown  to  exist, 
and  that  the  plaintiff  alone  was  bound  by 
the  Tolontary  extension  of  his  liability  in 
making  the  payments  on  the  notes,  and  that 
therefore  the  Judgment  of  the  court  bdow  in 
overmllng  the  demurrer  was  erroneous. 

Judgment  on  the  main  bill  of  exceptions 
reversed;  cross-bill  of  exceptions  dismissed. 

POWELL,  J.  (concurring).  I  think  the 
case  Is  controlled  by  the  spirit,  rather  than 
by  the  express  letter,  of  section  3792  of  the 
Civil  Code  of  1895,  which  provides  that:  "In 
cases  of  Joint  or  Joint  and  several  contracts, 
a  new  promise  by  one  of  the  contractors 
operates  only  as  against  himself."  Cognate 
sections  of  the  Code,  as  well  as  of  the  orig- 
inal statute  from  which  this  section  is  codi- 
fied. Indicate  that  reference  is  directly  had 
only  to  the  liability  of  the  promisors  to  the 
promisee,  and  not  to  the  liabilities  existing 
between  or  among  the  promisors  themselves. 
The  liability  of  an  obligor  may  be  barred  or 
extinguished  as  against  any  action  which  the 
promLsee  might  bring,  and  yet  not  barred  or 
extinguished  as  against  an  action  brought  by 
a  co-obligor  for  contribution.  Thus  say  that 
A.  and"  B,  have  Jointly  promised  to  pay  C. 
a  sum  of  money  on  or  before  January  1, 
1904  (the  promise  not  being  under  seal,  and 
therefore  subject  to  the  bar  of  the  statute 
within  six  years),  and  in  December,  1909, 
while  the  note  Is  still  alive  and  enforceable, 
A.  pays  the  debt  to  C.  Now,  it  will  be  seen 
that  If  the  paymrat  had  not  been  made  0. 
could  not  have  successfully  sued  B.  thereon 
after  January  1,  1910.  But  A.,  having  paid 
the  debt,  Is  not  bound  by  any  such  limita- 
tion. His  right  of  action  against  B.  for 
contribution  would  not  be  barred  until  after 
the  statutory  period  applicable  to  his  right 
of  action  for  contribution  had  expired,  from 
and  after  the  time  that  right  of  action  arose, 
namely,  four  years  from  the  time  the  pay- 
ment was  made.  Therefore  A.  could  sue  B. 
for  contribution  at  any  time  up  to  December, 
1913,  notwithstanding  C.'s  right  of  action 
on  the  note  would  have  been  barred  by  Jan- 
uary 1,  1910. 

The  cause  of  action  in  favor  of  a  Joint 
promisor  for  contribution  arises  from  the 
fact  of  his  having  paid  more  than  his  rata- 
ble portion  of  the  debt,  and  from  the  prom- 
ise. Implied  against  his  co-obligors,  that  If 
he  does  so  they  will  ratably  reimburse  him. 
The  mutual  promises  of  contribution  thus 
Implied  as  between  or  among  the  Joint  prom- 
isors, and  the  cause  of  action  arising  there- 
on when  one  of  them  has  paid  more  than  his 
share,  is  distinct  from  the  promise  contained 
In  the  note  and  the  cause  of  action  existing 
thereon  In  favor  of  the  promisee.  If  the 
debt  becomes  barred  as  to  all  the  promisors, 
■nd  thereafter  one  of  them  revives  it  and 


pays  It,  there  appears  to  be  no  sound  rea- 
son why  he  should  call  on  his  former  co- 
obligors  for  contribution;  for,  while  a  prom- 
ise of  contribution  Is  to  be  Implied  in  favor 
of  one  Joint  obligor  as  against  another,  still 
that  promise  should  not  naturally  be  limited 
so  as  to  be  construed  as  an  agreement  of 
the  one  to  reimburse  the  other  only  in  the 
event  the  latter  is  compelled  by  the  creditor 
to  pay  more  than  his  ratable  portion  of  the 
debt  or  In  the  event  he  pays  It  at  a  time 
when  the  creditor  could  compel  him  to  pay  it. 

As  stated  above.  If  one  of  the  Joint  oblig- 
ors pays  the  debt  In  cash  at  any  time  be- 
fore the  debt  Is  barred,  he  may  sue  for  con- 
tribution at  any  time  within  four  years  from 
the  date  of  his  making  the  payment.  Now, 
suppose  that,  when  the  creditor,  seeing  his 
debt  about  to  be  barred,  demands  the  cash 
of  one  of  the  Joint  obligors,  and  the  latter 
says,  "I  cannot  pay  you  in  cash,  but  I  will 
give  yoQ  my  promissory  note  for  the  amount" 
and  the  creditor,  being  content  with  this 
obligor's  solvency,  accepts  his  note  in  lieu 
of  the  cash,  and  before  this  last  note  is  paid 
the  time  within  which  the  original  obligation 
should  be  sued  in  order  to  avoid  the  bar  of 
the  statute  expires.  What  are  the  rights  of 
the  obligor,  who  has  thus  paid  by  note,  in- 
stead of  In  cash,  as  against  his  co-obligors? 
And  in  looking  for  a  satisfactory  answer  to 
this  question,  I  find  doubt  as  to  the  proper 
solution  of  the  case  at  bar. 

However,  in  looking  over  the  sections  of 
the  Code  relating  to  the  new  promise  Im- 
plied from  the  fact  of  the  debtor's  entering 
a  credit  on  the  note  or  other  written  obli- 
gation, we  find  a  section  (3790)  providing 
that:  "A  new  promise  revives  or  extends  the 
original  liability;  It  does  not  create  a  new 
one."  If  one  of  the  Joint  obligors  enters  a 
payment  on  the  note,  he  does  not  pay  oft 
the  old  Indebtedness.  He  merely  revives  or 
extends  his  original  liability  to  the  creditor, 
but  does  so  subject  to  the  provisions  of  the 
other  section  of  the  Code  referred  to,  namely, 
that  he  extends  it  as  an  individual  liability, 
and  not  as  a  liability  shared  Jointly  by  him 
and  his  original  co-obligors.  I  think,  there- 
fore, that  It  Is  within  the  spirit  of  section 
3792  of  the  Civil  Code  of  -1895  to  say  that  if 
one  of  the  Joint  obligors  thus  severs  the 
community  of  liability,  he  must  perfect  his 
right  of  contribution  by  paying  off  the  debt 
before  It  is  barred  as  against  the  original 
Joint  obligation,  else  he  loses  it 

Therefore,  irrespective  of  how  the  ques- 
tion proposed  above,  where  the  creditor  ac- 
cepts the  note  of  one  of  the  obligors,  not  as 
an  extension  of  the  original  liability,  but  In 
extinguishment  of  that  liability,  is  to  be 
answered,  I  think  that  the  result  announced 
In  the  opinion  In  chief  by  my  esteemed  As- 
sociate is  correct;  and  I  have  written  this 
concurrence  only  for  the  purpose  of  prevent- 
ing the  particular  ruling  made  herein  from 
being  misapplied  and  given  too  wide  a  sct^e. 
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NEWS  FOB.  C».  T.  LOWE.    (No.  1,996.) 
{Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(Stfllaiut  by  the  Court.) 
Pleading  ({  225*)— Sustainiko  of  Spkciai. 

DeUDBBEB— DiSMISBAI/— Amen  DUENT. 

The  sustaining  of  a  special  demurrer  does 
not  ipso  facto  work  a  dismissal  of  a  petition, 
although  judgment  was  entered  thereupon  and 
no  amendment  was  offered,  where  the  order 
does  not  require  that  the  plaintiff  shall  amend 
his  petition,  under  the  penalty  of  dismissal  in 
case  the  amendment  shall  not  be  filed  in  accord- 
ance with  the  court's  directions ;  and  where 
the  court  in  its  discretion  allows  an  amendment 
to  the  plaintiff's  petition,  meeting  the  defect 
pointed  out  by  the  special  demurrer,  the  peti- 
tion should  not  be  dismissed, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  575-582 ;    Dec.  Dig.  {  225.*] 

Error  from  City  Court  of  Bmnswlck;  D. 
W.  Krauss,  Judge. 

Action  by  J.  A.  Lowe  agalnBt  the  News 
Publishing  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Elmest  Dart,  for  plaintiff  In  error.  F.  H. 
Harris,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  brought  action 
for  damages  to  recover  for  the  injuries  al- 
leged to  have  been  sustained  by  him  In  con- 
sequence of  a  libel  alleged  to  baye  been  pub- 
lished by  the  defendant  The  petition  was 
demurred  to,  upon  the  grounds,  among  oth- 
ers, that  he  had  set  forth  two  distinct  causes 
of  action  in  the  same  count,  and  that  the 
plaintiff's  claim  or  complaint  was  not  set 
forth  in  distinct  and  orderly  paragraphs. 
The  judge  passed  the  following  order:  "In 
the  City  Court  of  Brunswidc,  May  Term, 
1909.  Upon  consideration  of  the  within  de- 
murrer. It  is  ordered  by  the  court  that  the 
grounds  of  general  demurrer  are  overruled 
and  denied,  upon  all  of  the  gounds  therein 
stated.  Further  ordered  that  the  grounds  of 
iq>eclal  demurrer  are  overruled,  excepting  the 
thirteenth  and  fourteenth  grounds  of  said 
special  demurrer,  which  said  two  grounds  are 
hereby  sustained.  In  open  court  this  May  8, 
1909."  Thereupon  the  plaintiff  offered  an 
amendment  striking  all  of  the  original  peti- 
'  tion  after  the  eleventh  paragraph,  and  in- 
serting In  lieu  thereof  new  paragraphs  12 
and  13  of  a  first  count,  and  also  Inserting  a 
second  count,  in  which  it  is  alleged  that  a 
second  publication  made  by  the  defendant 
was  libelous.  The  amendment  was  allowed 
over  the  defendant's  objections. 
The  defendant  Insisted  that  the  .effect  ot 


the  Judge's  order,  -  sustaining  the  demurrers 
above  referred  to,  worked  a  dismissal  ot  the 
plaintiff's  case.  It  was  insisted  Cbat  the 
court  was  without  authority  to  allow  the 
amendment,  because  the  Judgment  sustaining 
the  demurrers  was  practically  a  dismissal, 
and  the  only  additional  act  necessary  to  com- 
plete the  record  and  put  the  plaintiff  out  of 
court  (if  anything  was  needed)  was  that  the 
case  be  stricken  from  the  docket  The  only 
question,  therefore,  presented  by  the  record, 
is  whether  the  court  erred  in  allowing  the 
amendment  and  in  holding  that  the  plain- 
tiff's petition  set  forth  a  cause  of  action,  al- 
though In  a  defective  manner.  This  question 
must  be  answered  by  determining,  first,  the 
nature  of  the  demurrer. 

We  think  the  demurrers  were  only  special 
demurrers.  Under  the  rule  announced  in  the 
Peabody  and  Ellison  Cases  (Murphy  v.  Pea- 
body,  63  6a.  524;  Ellison  v.  Georgia  R.  Co., 
87  Ga.  691,  13  S.  E.  809),  even  if  these  de- 
murrers were  sustained,  the  action  would 
survive,  subject  to  such  curative  treatment 
as  the  court  might  direct.  The  fact  that  the 
plaintiff  had  two  causes  of  action  in  a  second 
count  in  his  petition  would  not  prevent  him 
from  striking  one  of  them  and  proceeding 
with  the  other,  nor  prevent  him  from  pro- 
ceeding on  both  by  proper  amendment,  alleg- 
ing each  libel  distinctly  in  a  separate  count, 
and  separately  asking  damages  for  each. 
Plainly,  the  motion  to  comply  with  the  re- 
quirement of  the  Neal  act  (Civ.  Code  1895,  { 
4961),  which  requires  that  the  plaintiff's 
cause  of  action  shall  be  set  forth  in  distinct 
and  orderly  paragraphs,  is  merely  a  structu- 
ral defect  Clearly,  then,  both  of  the  defects 
pointed  out  by  the  demurrers  were  defects  of 
form — defects  merely  in  the  structure  of  the 
plaintiff's  petition.  The  court  had  the  right 
to  require  amendments  to  be  made  in  con- 
formity with  its  Judgment  upon  the  demur- 
rers, and  to  dismiss  the  plaintifTs  action  if 
his  direction  to  amend  was  not  obeyed.  John 
Church  Co.  v.  Mtaa.  Indemnity  Co.t  But 
tills  would  not  prevent  the  plaintiff  on  his 
own  motion  from  offering  such  an  amend- 
ment as  the  court  might  have  directed;  and, 
after  allowance  of  the  amendment  the  de- 
fendant would  have  no  right  to  complain,  be- 
cause the  essential  purpose  of  a  special  de- 
murrer is  to  compel  amendment  and  the 
plaintiff  amended  as  required.  Tliere  was 
no  error  in  refusing  to  dismiss  the  plaintifTs 
petition. 

Judgment  affirmed. 


•For  other  cases  sea  some  topis  and  section  NUMBER  In  Sec.  Dig.  le  Asa.  Dig.  Key  No.  8«rl«i  ft  Rep'r  Indezaa 

tOpinion  not  yet  filed. 
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(133  N.  C.  3tS) 

NOWBLL  T.  BOYALL  COTTON  MILLS. 

(Supreme  Ooart  of  North  Carolina.     Oct  26^ 
1910.) 

Tbial  (8  143*V— NoNBUiT— When  Authobized. 
Where  toe  testimony  of  plaintiff  ia  sufS- 
clent  to  justify  the  submission  of  the  issue  to 
the  jury,  notwithstanding  the  contradicting  ev- 
idence of  defendant,  howerer  strong,  a  nonsuit 
is  properly  denied. 

USA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  342,  343,  365;   Dec.  Dig.  S  143.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  J.  H.  Nowell  against  the  Royall 
Cotton  Mills.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    AflSrmed. 

John  W.  Hinsdale,,  for  appellant  B.  O. 
Beckwlth,  for  appellee. 

PER  CURIAM.  The  court  is  of  opinion 
that  the  testimoiny  of  the  plaintiff  himself 
was  amply  sufficient  to  justify  the  court  be- 
low in  submitting  the  issue  of  negligence  to 
the  jury,  notwithstanding  the  contradicting 
evidence  of  defendant,  however  strong,  and 
therefore  the  motion  to  nonsuit  was  properly 
overruled. 

We  have  examined  the  several  exceptions 
to  the  evidence  and  charge  of  the  court,  and 
are  of  opinion  that  no  substantial  error  has 
been  committed  of  sufficient  importance  to 
warrant  us  in  ordering  a  new  trial. 

We  therefore  hold  there  is  no  reversible 
error. 

(153  N.  C.  262) 

WARWICK  V.  LUMBERTON  COTTON  OIL 
&  GINNING  GO. 

(Supreme  (Tonrt  of  North  Carolina.     Oct  19, 
1910.) 

1.  Master  and  Servant  (8  278*)— Injubt  to 
Servant— Neoogence  of  Mastcb. 

Evidence,  in  an  action  for  injuries  sus- 
tained by  the  plaintiff  while  feeding  seed  into  a 
conveyer  in  defendant's  mill,  held  not  to  show 
any  negligence  on  the  part  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  81  954-972;  Dec.  Dig.  { 
278.*] 

2.  Master  and  Servant  (J  107*)— Saite  Place 
—  Places  Becominq  Dangebous  Dubino 
Proqress  of  Work. 

An  employer's  duty  to  provide  for  his  em- 
ployes a  reasonably  safe  place  to  work  does  not 
extend  to  ordinary  conditions  arising  during  the 
progress  of  the  work,  where  the  employ^  doinp; 
his  work  in  his  own  way  can  see  and  understand 
the  daneers,  and  avoid  them  by  the  exercise  of 
reasonable  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8i  179,  200;  Dec.  Dig.  8 
107.*] 

Appeal  from  Superior  Court,  Robeson 
County;   W.  R.  Allen,  Judge. 

Action  by  Oscar  Warwick,  by  his  next 
friend,  against  the  Lumberton  Cotton  Oil  & 
Ginning  Ck)mpany.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 


These  issues  were  submitted: 

"(1)  Was  the  plaintiff,  Oscar  Warwick,  In 
the  employ  of  the  defendant  at  the  time  of 
the  Injury  alleged  in  the  complaint?  An- 
swer:   Yes. . 

"(2)  Was  the  Injury  received  by  plaintiff 
caused  by  the  negligence  of  the  defendant, 
as  alleged  in  the  complaint?    Answer.:    Yes. 

"(3)  Did  the  plaintiff,  by  his  own  negli- 
gence, contribute  to  Iiis  own  Injury?  An- 
swer:    No. 

"(4)  Did  the  plaintiff  voluntarily  assume 
the  risk  involved  in  feeding  the  conveyer,  by 
assuming  a  position  wliich  be  knew  was 
dangerous?    Answer:    No. 

"(3)  What  damage.  If  any.  Is  the  plain- 
tiff entitled  to  recover  of  the  defendant  on 
account  of  its  negligence?    Answer:    $4,000." 

From .  the  judgment  rendered  the  defend- 
ant appealed. 

Mclntyre,  Lawrence  &  Proctor,  for  appel- 
lant   Wisbart,  britt  &  Brltt,  for  appellee. 

BROWN,  J.  Upon  the  trial  below  the 
defendant  moved  to  nonsuit  Tbe  refusal 
of  this  motion  constituted  the  only  assign- 
ment of  error  necessary  to  consider. 

The  testimony  tends  to  prove  that  plaintiff 
at  the  time  of  the  Injury  was  working  In 
defendant's  oil  mill,  and  got  his  foot  in  the 
conveyer,  whereby  he  was  seriously  injured. 
This  conveyer  consists  of  a  wooden  box, 
about  18  Inches  square,  within  which  is  a 
rapidly  revolving  iron  screw,  by  means 
whereof  the  cotton  seed  are  conveyed  from 
the  seed  house  to  the  screens  to  be  cleaned, 
and  from  thence  to  the  gins  to  be  reginned, 
and  from  thence  to  other  parts  of  the  plant 
The  conveyer  is  located  about  2%  feet  above 
tbe  floor,  and  runs  in  a  straight  line  through 
tbe  center  of  the  seed  house  and  for  tbe  en- 
tire length  thereof — some  100  or  more  feet. 
At  intervals  of  6  feet  along  the  top  of  the 
conveyer  there  are  holes  12x18  inches, 
through  which  the  seed  are  fed  Into  it 
When  a  hole  is  not  in  use,  a  board  is  fitted 
back  over  the  opening,  and  the  opening  clos- 
ed up.  It  is  admitted  the  conveyer  and  mill 
are  properly  constructed.  The  room  in 
which  this  conveyer  was  situated  was  full  of 
heated  cotton  seed,  and  the  office  of  the  con- 
veyer is  to  convey  them  elsewhere  in  the 
mill  to  be  crushed.  These  cotton  seed  were 
piled  up  all  around  the  conveyer,  and  at  the 
time  of  the  Injury  plaintiff  was  standing  or 
leaning  upon  a  pile  of  seed  feeding  the  con- 
veyer. The  seed  slipped  or  gave  way,  and 
plaintiff's  foot  was  thrown  into  the  conveyer 
and  injured.  It  was  not  denied  by  plaintiff 
but  that  defendant  furnished  shovels  and 
seed  forks  for  use  In  shoveling  seed  into  the 
conveyer,  and  It  was  admitted  by  plaintiff 
that  at  the  time  he  received  the  injury  be 
was  standing  upon  the  seed,  with  his  foot 
elevated  2  feet,  immediately  above  the  open- 
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Ing  to  the  conveyer,  and  tbat  be  was  raking 
tn  the  seed  with  bis  hands,  and  not  using 
the  tools  provided  for  that  purpose. 

We  are  unable  to  see  any  evidence  of  neg- 
ligence upon  the  part  of  the  defendant  The 
business  required  that  the  room  be  used  for 
storing  seed.  The  purpose  of  the  conveyer 
as  a  labor-saving  device  required  that  the 
seed  be  all  around  and  about  it  There  Is  no 
special  knowledge  required  to  throw  the 
seed  in  a  hole.  There  was  no  complicated 
machinery  committed  to  plaintiff's  care.  He 
had  equal  knowledge  of  the  conditions  with 
defendant,  and  was  allowed  to  do  his  work 
in  his  own  way.  We  have  repeatedly  held 
that,  while  an  employer  of  labor  is  required 
to  provide  for  his  employes  a  reasonably 
safe  place  to  work,  "this  rule  does  not  ap- 
ply to  ordinary  everyday  conditions,  requir- 
ing no  special  care,  preparation,  or  provi- 
sion, where  the  defects  are  readily  observa- 
ble, and  where  there  is  no 'good  reason  to 
suppose  the  injury  complained  of  would  re- 
sult." House  V.  Southern  R.  R.,  152  N.  C. 
398,  67  S.  B.  981.  The  rule  is  well  stated 
by  Mr.  Justice  Connor  in  Covington  v.  Fur 
Co.,  138  N.  G  377,  50  S.  E.  762.  "The  gen- 
eral rule  of  law  is  that  when  the  danger  is 
obvious,  and  is  of  such  a  nature  that  it  can 
be  appreciated  and  understood  by  the  serv- 
ant as  well  as  by  the  master  or  by  any  one 
else,  and  when  the  servant  has  as  good  an 
opportunity  as  the  master  or  any  one  else 
of  seeing  what  the  danger  is,  and  is  permit- 
ted to  do  his  work  in  his  own  way,  and  can 
avoid  the  danger  by  the  exercise  of  reason- 
able care,  the  servant  cannot  recover  against 
the  master  for  the  Injuries  received  In  con- 
sequence of  the  conditions  of  things  which 
constituted  the  danger.  If  the  servant  is 
injured,  It  is  from  his  own  want  of  care. 
•  •  *  This  rule  is  especially  applicable 
when  the  danger  does  not  arise  from  the 
defective  condition  of  the  permanent  ways, 
works,  or  machinery  of  the  master,  but 
from  the  manner  in  which  they  are  used, 
and  when  the  existence  of  the  .danger  could 
not  be  well  anticipated,  but  must  be  ascer- 
tained by  observation  at  the  time." 

The  plaintiff  voluntarily  got  on  the  pile 
of  seed,  and  was  throwing  the  seed  Into  the 
conveyer  with  his  hands.  He  was  not  di- 
rected'by  the  defendant  to  assume  the  posi- 
tion he  was  in,  or  to  use  his  hands  in  place 
of  the  shovel  provided  for  the  purpose.  It 
is  highly  probable  that,  had  the  plaintiff 
used  the  tools  provided,  he  would  not  have 
been  hnrt  At  any  rate,  we  are  unable  to 
see  from  plaintiff's  own  evidence  that  the 
defendant  failed  to  perform  any  duty  it 
owed  him.  The  unfortunate  injury  was 
plainly  the  result  of  an  accident  against 
which  ordinary  foresight  could  not  guard. 
Brookshlre  v.  Electric  Co.,  152  K  C.  669,  68 
S.  E.  215. 


The  motion  to  nonsuit  should  have  been 
allowed,  and  the  action  dismissed.  It  la 
so  ordered. 

Reversed. 


(153  N.  C.  266) 
PERRY  V.  PERRY. 

(Supreme  Court  of  North  Carolina.     Oct  19, 
1910.) 

LiBEi.  AND  Slander  (}  51*)— LiBixotrs  Pub- 
lication—JtTDiciAi,  Pbocbedings— Affida- 
vit IN  SuppoBT  or  New  Tmal— Pbivilkgk. 
In  a  prior  action  between  plaintiff  and  de- 
fendant, defendant  moved  for  a  new  trial  on  an 
affidavit  in  which  he  characterized  plaintiff's 
evidence  as  "false,"  "false  in  the  start  and 
fraudulent  in  the  manner  in  which  it  wag  at- 
tempted to  be  established,"  and  that  plaintiff's 
daim  was  "essentially  unjust,  dishonest  and  un- 
lawful." Held  tbat,  there  having  been  no  pub- 
lication of  the  language  except  in  the  affidavit, 
the  occasion  was  privileged,  and  the  language 
was  not  actionable,  though  the  charges  were 
known  to  be  false,  and  actual  malice  was 
proven. 

[EH.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ^  149;  Dec.  Dig.  {  51.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  Frank  R.  Perry  against  W.  R. 
Perry.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

B.  O.  Beckwith,  for  appellant  Holding, 
Bunn  &  Snow,  Aycock  &  Winston,  and  Peele 
&  Maynard,  for  appellee. 

OIiARK,  a  J.  The  defendant  W.  R.  Per- 
ry, was  executor  of  S.  D.  Perry,  deceased. 
The  present  plaintiff,  Frank  Perry,  brought 
an  action  against  the  executor  to  recover  a 
certain  amou;it  which  he  claimed  to  be  due 
him.  At  the  first  trial  in  the  superior  court, 
the  jury  found  against  the  plaintiff.  A  new 
trial  was  granted  because  of  the  comment  of 
the  judge  upon  the  plaintiff's  counsel.  At 
the  second  trial  the  jury  found  in  favor  of 
the  plaintiff,  and  this  judgment  was  affirmed 
by  the  Supreme  Court.  151  N.  C.  741,  67  S. 
E.  1133.  The  plaintiff,  Frank  Perry,  then 
sought  to  charge  the  executor  personally  with 
the  costs  of  said  litigation,  and  at  the  Oc- 
tober term,  1908,  lodged  a  motion  to  this 
effect  supporting  it  by  an  affidavit  in  which 
he  charged  the  executor  with  bad  faith  in 
defending  the  action.  In  response  to  this 
affidavit  and  in  order  to  show  his  good  faith 
in  defending  said  action,  the  executor  filed 
an  affidavit  upon  which  this  action  for  libel 
is  brought  The  motion  was  denied,  andl  the 
executor  was  not  taxed  personally  with  the 
costs. 

The  substance  of  the  paragraphs  In  afore- 
said affidavit  upon  which  the  plaintiff  relies 
as  ground  for  this  action  for  libel  is  that 
said  affidavit  styles  the  testimony  of  plaintiff 
in  the  action  referred  to  as  "false,"  "false  in 
the  start  and  fraudulent  in  the  manner  in 
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which  It  was  attempted  to  be  established," 
and  that  plaintiff's  claim  was  "essentially 
unjust,  dishonest,  and  unlawful."  This  Is 
warm  lan^age,  but  the  occasion  was  priv- 
ileged. There  was  no  publication  of  this 
language  by  the  defendant  in  the  newspa- 
pers, or  otherwise,  nor  elsewhere.  It  was 
used  oaly  on  the  motion  by  the  plaintiff  to 
tax  the  defendant,  executor,  personally  with 
the  costs,  and  the  Judge  refused  the  motion. 
The  affidavit  was  therefore  "absolutely  priv- 
ileged," and  an  action  could  not  be  main- 
tained, even  though  the  charges  were  shown 
to  be  false  and  actual  malice  proven.  Bam- 
sey  T.  Cheek,  109  N.  G  270,  13  S.  B.  775; 
25  Cyc.  87a 

In  this  present  action  the  complaint  avers 
that  the  said  afiSdavIt  of  the  defendant  is 
"false,  malicious,  and  defamatory,"  yet  sure- 
ly the  def^idant  cannot  sue  the  plaintiff  for 
libel  In  so  alleging.  It  looks  very  much  like 
what  Pearson,  G.  J.,  styled,  In  one  of  his 
opinions  as  "cross-flrlng  with  small  shot" 

T%e  law  has  been  summed  up  and  stated 
with  full  citation  of  authorities  in  Nlssen  v. 
Cramer,  104  N.  C.  674,  10  S.  E.  676,  6  L.  R. 
A.  780,  and  Ramsey  v.  Cheek,  109  N.  O.  270, 
13  S.  E.  775.  This  case  falls  under  the  head 
of  "absolutely  privileged"  as  defined  In  Ram- 
sey V.  Cheek,  supra. 

The  Judgment  of  nonsuit  Is  affirmed. 

(153  N.  C.  267) 

LOWBIE  V.  OXENDINE  et  al. 

(Supreme  Conrt  of  North   Carolina.     Oct  19, 
1910.) 

1.  BXECDTOBS  AND  ADMIRIBTEATOBS  ({  451*) — 

Action   fob    Sebvices  —  Evidbmce  —  Qdbs- 

tion  fob  jubt. 

In  an  action  for  services  rendered  to  defend- 
ant's intestate,  who  was  plaintifiTs  stepgrand- 
father,  evidence  held  for  the  jury  on  the  issue 
whether  it  was  agreed  between  the  plaintiff  and 
the  intestate  that  the  plaintiff  should  be  re- 
mnoerated  for  his  services. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  {  1879;  Dec. 
Dig.  §  451.*] 

2.  WOBK  AND  Labob  (8  6*)— Pbestjmption— 
Services  bt  ItsLATivE— Remuneration. 

The  presumption  that  services  rendered  to 
a  relative  are  gratuitous  is  rebutted  by  evidence 
of  an  agreement  between  the  parties,  either  ex- 
press or  implied,  that  compensation  should  be 
made. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  11;    Dec.  Dig.  $  6.*] 

3.  Parent  and  Child  (§  16*)— EJmancipation 
—Right  to  Earnings. 

Where  a  minor  son  contracts  on  his  own 
account  for  his  services  with  the  knowledge  of 
his  father,  who  makes  no  objection,  there  is  an 
implied  emancipation. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §§  165-175 ;  Dec  Dig.  {  la*] 

4.  Parent  and  Child  (§  16*)— Emancipation 
—Evidence. 

Evidence  held  to  show  that  plaintiff  had 
been  emancipated  by  his  father. 

[GSd.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  i  174;   Dec.  Dig.  §  16.*] 


Appeal  from  Superior  Court,  Robeson 
County ;  W.  R.  Allen,  Judge. 

Action  by  E.  P.  Lowrie  against  Alva  Oxen- 
dine,  guardian,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

This  action  was  brought  to  recover  the 
value  of  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  to  the  Intestate  of  the 
defendant  The  intestate  was  the  stepgrand- 
father  of  the  plaintiff.  With  respect  to  the 
relationship  of  the  parties,  the  court  charged 
the  jury  that  ordinarily  when  one  renders 
services  for  another,  in  the  absence  of  an  ex- 
press promise  to  pay  for  them,  the  law  im- 
plies a  promise  to  pay  the  reasonable  value 
of  such  services,  but  this  is  not  the  rule  as 
between  a  child  and  its  parent  or  one  stand- 
ing in  the  relation  of  a  parent  In  that  case, 
the  presumption  Is  that  the  services  were 
rendered  gratuitously — ^that  is,  without  any 
intention  to  charge  for  the  same — and,  In  or- 
der to  recover  for  services  thus  rendered,  the 
plaintiff  must  show  a  promise  to  pay  for 
them,  and  consequently,  in  this  case,  the  bur- 
den is  upon  the  plaintiff  to  satisfy  the  Jury 
by  the  greater  weight  of  evidence  that  H.  T. 
Oxendlne,  the  stepgrandfather  of  th^e  plain- 
tiff, promised  to  pay  him  for  the  services  ren- 
dered. If  the  plaintiff  had  so  satisfied  the 
Jury,  he  is  entitled  to  recover  what  they  find 
from  the  evidence  to  be  the  reasonable  value 
of  the  services,  but  If  the  Jury  find  that 
there  was  no  promise,  the  plaintiff  would  not 
be  entitled  to  recover  anything.  There  were 
other  instructions  given  to  the  Jury,  but  It 
is  not  necessary  that  they  should  be  set  forth. 
There  was  a  verdict  for  the  plaintiff,  and 
from  the  Judgment  thereon  the  defendant  ap- 
pealed. 

Robt  E.  Lee  and  McNeill  &  McNeill,  for  ap- 
pellants. Mclntyre,  Lawrence  &  Proctor,  for 
appellee. 

WALKER,  J.  There  are  many  exceptions 
api)earlng  in  the  record,  but  it  is  necessary 
to  consider  only  one  or  two  questions  in  or- 
der to  disxKise  of  the  real  matters  in  contro- 
versy. The  court  stated  to  the  Jury  In  its 
charge  the  correct  rule  applicable  to  cases  of 
this  kind,  and  there  was  evidence  to  sup-, 
port  the  instruction.  The  plaintiff  lived 
with  his  grandfather  for  several  years,  and 
during  that  time  he  managed  bis  business 
and  took  care  of  him  during  his  illness. 
There  was  evidence  tending  to  show  that  his  . 
grandfather  repeatedly  stated  in  the  presence 
of  others  that  be  Intended  to  pay  him  for  his 
services,  and  that  the  plaintiff  expected  to 
receive  compensation  for  them.  It  was  for 
the  Jury  to  decide  upon  the  evidence  whether 
It  was  mutually  understood  by  and  agreed  be- 
tween the  parties  that  the  plaintiff  should 
be  remunerated  for  his  services. 

The  presumption  arising  from  the  relation 
of  the  parties  that  services  were  performed 
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by  one  of  them  for  the  other  gratuitously  Is 
not  conclusive,  but  may  be  rebutted  by  evi- 
dence which  tends  to  show  that  at  the  time 
the  labor  was  performed  or  the  services  ren- 
dered the  parties  contemplated  and  Intended 
that  compensation  should  be  made  for  the 
same,  and  suiBclent,  therefore,  to  show  an 
Implied  agreement  to  that  effect  An  ex- 
press agreement  may,  of  course,  be  shown. 
Dodson  v.  McAdams,  96  N.  C.  156,  2  Si  B. 
453,  60  Am.  Rep.  408 ;  Toung  v.  Herman,  97 
N.  C.  283,  1  S.  B.  792 ;  Stalllngs  v.  Ellis,  136 
N.  a  69,  48  S.  B.  548 ;  Dunn  ▼.  Currle,  141 
N.  O.  123,  63  S.  B.  533;  Freeman  v.  Brown, 
161  N.  C.  113,  65  S.  B.  743.  In  this  case  there 
was  proof  of  an  express  contract  to  pay.  The 
other  objections  relating  to  the  question  now 
under  consideration  are  untenable. 

We  think  there  was  evidence  that  the 
plaintiff  had  been  emancipated  by  his  father 
and  permitted  to  work  for  himself  and  to 
receive  the  earnings  of  bis  labor.  In  Ingram 
v.  Railway,  152  N.  C.  762,  67  S.  E.  926,  we 
held  that:  "If  a  minor  son  contracts  on  his 
own  account  for  his  services  with  the  knowl- 
edge of  his  father,  who  makes  no  objection 
thereto,  there  Is  an  Implied  emancipation  and 
an  assent  that  the  son  shall  be  entitled  to 
the  earnings  in  his  own  right"— citing  Burd- 
sall  V.  Waggoner,  4  Colo.  261;  Armstrong  v. 
McDonald,  10  Barb.  (N.  Y.)  300;  Jenny  v. 
Alden,  12  Mass.  376;  Campbell  v.  Campbell, 
11  N.  J.  Eq.  268;  Taylor  v.  Welch,  92  Hun, 
272,  36  N.  Y.  Snpp.  592.  The  general  feat- 
ures of  this  case  are  like  those  of  Freeman 
V.  Brown,  supra,  and  suflBclently  so  to  bring 
it  within  the  application  of  the  principles 
therein  stated. 

There  Is  no  error  to  be  found  in  the  rul- 
ings of  the  court,  and  the  Judgment  should 
be  affirmed. 

No  error. 


(163  N.  C.  239) 

HORNH  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North   Carolina.     Oct  19, 
1910.) 

1.  Tbiai.  (I  165*)— Motion  to  Nonsutiv-De- 

TBBMINATIOPf. 

Upon  motion  to  nonsnit  the  testimony 
must  be  taken  in  its  most  favorable  light  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {!  373,  374;    Dec.  Dig.  i  165.*] 

2.  Master  and  Sfbvant  (8  150*)— Durr  to 
Instruct  Sebvant— Use  of  Danoebods  Ma- 

CHINEBT. 

It  is  tlie  duty  of  a  master  to  instruct  the 
servant  in  the  use  of  dangerous  machinery  be- 
fore requiring  him  to  use  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  297;   Dec.  Dig.  t  150.*] 

3.  Master  and  Servant  (J  289*)— Injubies 
TO  Servant- Neolioence. 

Where  an  inexperienced  servant  was  em- 
ployed by  a  railroad  company  to  couple  cara 
without  any  instructions  as  to  the  work,  his 
impulsive  act  in  stepping  between   the  engine 


and  the  car  momentarily  to  open  the  knuckle 
upon  its  failure  to  open  as  qnl&Iy  as  it  should 
was  not  per  se  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gS  1098-1105;  Dec.  Dig.  i 
289.»] 

4.  NEaLiGENCK  (§  136*)— Nonsuit— EviDKHC* 

Considered. 

Evidence  of  contributory  negligence  in  an 
injury  action  may  not  be  considered  upon  mo- 
tion to  nonsuit  unless  produced  by  plaintiff. 

[Bd.  Note.— FV>r  other  cases,  see  Negligence, 
Cent  Dig.  {  277;  Dec.  Dig.  |l86.*] 

Appeal  from  Superior  Court,  Johnston 
County;   0.  H.  Allen,  Judge. 

Action  by  J.  H.  Home  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

These  Issues  were  submitted: 

"(1)  Was  the  plaintiff,  J.  H.  Home,  injur- 
ed by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint?    Answer:    Yes. 

"(2)  Did  the  plaintiff,  J.  H.  Home,  by  hla 
own  negligence  contribute  to  his  injury,  as 
alleged  In  the  answer?    Answer:    No. 

"(3)  What  damage.  If  any,  has  the  plain- 
tiff sustained?     Answer:     $5,000." 

Motion  by  defendant  to  set  aside  the  ver- 
dict Motion  denied.  From  the  judgment 
rendered,  the  defendant  appealed. 

Abell  &  Ward,  for  appellant  3.  A.  Wel- 
lons  and  Aycock  &  Winston,  for  appellee. 

BROWN,  J.  This  case  comes  before  us  up- 
on the  sole  question  as  to  the  correctness  of 
his  honor's  rallng  in  denying  the  motion  to 
nonsuit  There  are  no  exceptions  to  evidence, 
and  the  charge  of  the  court  is  not  sent  up. 

First  The  testimony,  taken  in  its  most  fa- 
vorable light  for  plaintiff,  as  it  must  be  up- 
on the  consideration  of  a  motion  to  nonsuit, 
tends  to  prove  these  facts:  Plaintiff  was  em- 
ployed by  defendant  in  its  yards  at  Rocky 
Mount  to  test  and  clean  air  brakes.  That  he 
had  no  experience  in  coupling  cars.  That  at 
the  time  of  the  Injury  he  had  been  sent  by 
his  boss  to  the  passenger  yard  to  assist  In 
coupling  the  locomotives  to  the  passenger 
trains.  That  he  had  no  Instruction  thereto- 
fore as  to  coupling  trains,  and  received  none 
then.  That  he  had  never  seen  any  of  the 
printed  rules.  That  he  had  seen  cars  cou- 
pled, but  had  never  coupled  one.  That  he 
had  seen  men  in  coupling  cars  go  between 
the  cars  while  they  were  still  moving  and 
couple  cars  and  engines  nearly  every  day. 
That  being  instructed  to  couple  the  engine 
to  No.  49,  when  the  engine  began  to  back,  he 
went  up  to  the  side  of  the  car  and  took  hold 
of  the  lift  lever,  and  walked  along  by  the 
side  of  the  car,  Jerking  the  lift  lever  two  or 
three  times  to  try  to  open  the  knuckle,  and 
it  would  not  work.  That  thereupon  he  step- 
ped upon  the  track  to  open  the  Icnuckle  with 
his  hand,  when  his  foot  caught,  and  he  was 
ran  over  by  the  engine,  and  lost  his  leg  in 
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ccasequence.  That  while  In  between  the  cars 
he  tried  to  open  the  Icnuclile  with  one  hand, 
and  also  continued  jerking  the  lift  lever  with 
his  left  hand,  but  It  would  not  <^en.  The 
claim  of  negligence  Is  founded  upon  the  the- 
ory that  it  Is  the  duty  of  employers  tc  In- 
struct their  employes  In  the  use  of  dangerous 
machinery  before  assigning  them  to  such 
duty.  Such  obligation  Is  recognized  gener- 
ally by  the  law  writers  and  courts  of  the 
country.  Avery  v.  Company,  146  N.  C.  592, 
60  S.  Bl  646;  Chesson  v.  Walker,  146  N.  C. 
B11,  80  S.  E5.  422;  Craven  v.  Worth  Mfg. 
Company,  151  N.  0.  352,  66  S.  E.  203;  Mar- 
cus V.  Loane,  133  N.  O.  54,  45  S.  E.  354;  Tur- 
ner v.  Lumber  Co.,  119  N.  C.  388,  26  S.  E.  23. 
According  to  the  plaintiff's  evidence,  this 
plain  duty  was  disregarded  by  defendant's 
superintendent.  He  sent  a  perfectly  "green 
hand"  to  perform  the  dangerous  duty  of  cou- 
pling cars  without  instructing  him  how  to  do 
the  work  required  of  him.  This  was  negli- 
gence. It  was  a  failure  to  discharge  a  duty 
the  defendant  owed  plaintiff. 

Second.  Upon  the  issue  of  contributory  neg- 
ligence. It  is  not  necessary  to  consider  wheth- 
er upon  the  facta  the  defendant  Is  denied  the 
benefit  of  a  plea  of  contributory  negligence, 
as  the  issue  was  submitted  to  the  Jury.  In- 
asmuch as  the  charge  of  the  court  is  not  sent 
up  and  no  exceptions  taken  to  It,  we  pre- 
sume it  was  unobjectionable  to  defendant 
It  Is  admitted  that  the  engine  and  ear  were 
equipped  with  automatic  couplers,  but  the 
plaintiff  contends  that  for  some  unknown 
reason  the  knuckle  would  not  open  quickly 
as  it  should  have  done,  and  that  he  momen- 
tarily stepped  between  the  cars  to  loosen  It, 
when  his  foot  got  caught,  and  he  was  seri- 
ously Injured,  so  that  his  leg  had  to  be  am- 
putated. Had  plaintiff  received  Instructions 
In  car  coupling,  this  might  not  have  happened. 
We  are  not  prepared  to  say  upon  this  state 
of  facts  that  the  plaintlfTs  impulsive  act  In 
stepping  between  the  engine  and  the  car  mo- 
mentarily to  open  the  knuckle  was  per  se 
negligence  considering  his  lack  of  instruc- 
tion and  inexperience  and  the  circumstances 
in  which  he  was  placed.  Doubtless  In  sub- 
mitting this  to  the  jury  his  honor  properly 
Instructed  them  and  left  It  to  the  jury  to  say 
whether  plaintiff,  being  nnlnstructed  and  In- 
experienced, went  Into  obvious  danger,  and 
did  what  a  prudent  man  similarly  circum- 
stanced would  not  have  done.  There  is  evi- 
dence of  contributory  negligence,  but  It 
comes  from  defendant's  witness  Radford,  as- 
sistant foreman,  who  testifies  that  he  gave 
plaintiff  positive  Instructions  to  sign  the  en- 
gineer down  before  ever  going  behind  a  mov- 
ing engine. 

We  cannot  consider  evidence  of  contribu- 
tory negligence  upon  a  motion  to  nonsuit,  un- 
less it  Is  offered  by  the  plaintiff.  Strickland 
T.  Railroad,  150  N.  0.  5,  63  S.  B.  161. 

No  error. 


CLARK,  C.  J.,  concurs  on  the  further 
ground  that  the  car  coupler  was  a  defective 
appliance  and  the  defenses  of  "assumption  of 
risk"  and  "contributory  negligence"  are  bar- 
red by  the  statute  (Revlsal  1905,  f  2636). 
Coley  V.  Railroad,  128  N.  C.  534,  39  S.  E.  43, 
57  L.  R.  A.  817,  s.  c.  129  N.  C.  407,  40  S.  B. 
195,  57  L.  R.  A.  817;  Elmore  v.  Railroad,  132 
N.  C.  865,  44  S.  B.  620.  Facts  in  the  last  case 
are  Identical  with  those  in  tbls. 

HOKE,  X,  concors. 


(163  N.  C.  24() 

RAINES  et  al.  v.  SULLIVAN. 

(Supreme  Court  of  North  Carolina.     Oct  19. 
1910.) 

1.  Descent  and  Distbibution  (|  21*)— Col- 
LATKBAL  KiNDBEO— Common  Law. 

At  common  law  collateral  inheritance  was 
not  permitted  aa  to  land. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
DisUibution,  Cent  Dig.  U  57-62;    Dec  Dig.  i 

2.  Descent  and  DisrsiBirnoir  (I  30*)— Col- 
LATERAi,  Kindred. 

Canons  of  Descent  rule  6  (Revival  1905,  S 
1556),  entitles  collateral  relatives  of  the  half 
blood  to  inherit  equally  with  those  of  the  whole 
blood,  and  provides  that  where  decedent  left  no 
issue  capable  of  inheriting,  nor  brother  or  sister 
nor  issue  of  such,  the  inheritance  shall  vest  in 
the  father,  if  living,  or,  if  not,  in  the  mother. 
Rule  4  entities  collaterals  to  inherit  land  if 
tbey  were  of  the  blood  of  the  purchasing  an- 
cestor. Held,  that  a  father's  right  to  inherit 
Is  not  limited  to  cases  where  decedent  died 
without  brothers  or  sisters  of  the  half  or  the 
whole  blood,  without  reference  to  their  capacity 
to  take  by  inheritance. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distnbution,  Cent  Dig.  {{  84-90;  Dec  Dig.  | 
30.*  J 

Appeal  from  Superior  Court,  Johnston 
County;  O.  H.  Alien,  Judge. 

Action  by  George  Raines  and  another 
against  Arthur  Sullivan.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

Oivll  action  to  recover  land.  The  case 
was  heard  on  facts  admitted  in  the  pleadings, 
and  from  which  it  appeared :  (1)  That  John 
Raines  died  in  1899,  seised  and  possessed  of 
a  tract  of  which  the  land  in  controversy  was 
a  part  (2)  That  said  .John  Raines  at  the 
time  of  his  death  left  him  surviving  as  his 
heirs  at  law  two  children,  Ceorge  Raines  and 
Bettie  Watson,  and  a  grandchild,  Florence 
Sullivan,  she  being  a  child  of  Melvina  Sulli- 
van, a  deceased  daughter  of  John  Raines,  and 
her  husband,  Arthur  Sullivan,  defendant. 
(3)  In  the  division  of  the  land  of  John  Raines 
17  acres  of  said  tract  of  land  were  allotted 
to  Florence  Sullivan,  the  only  child  and  heir 
at  law  of  Melvina  Raines,  the  wife  of  the  de- 
fendant, who  was  then  dead.  (4)  That,  aft- 
er the  death  of  John  Raines,  Arthur  Sullivan 
remarried,  and  by  said  last  marriage  several 
children  were  bom  unto  him  and  who  are 
now  living.    (5)  That  Florence  Sullivan  died 
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without  lineal  descendants,  and  plaintiffs), 
the  two  surviving  children  of  John  Raines, 
Instituted  the  present  suit  against  Arthur 
Sullivan,  the  father  of  Florence,  to  recover 
the  17  acres  of  land  inherited  by  her  from 
John  Raines,  her  grandfather.  There  was 
judgment  for  defendant,  and  plalntUts  ex- 
cepted and  appealed. 

W.  C.  Munroe,  for  appellants.  Abell  & 
Ward,  for  appellee. 

HOKE,  J.  Rule  6  of  our  Canons  of  De- 
scent (Revisal  1905,  c  30,  §  155G)  Is  as  fol- 
lows :  "Collateral  relations  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole 
blood,  and  the  degrees  of  relationship  shall 
be  computed  according  to  the  rules  which 
prevail  in  descents  at  common  law :  Pro- 
vided, that  In  all  cases  where  the  person  last 
seised  shall  have  left  no  issue  capable  of 
inheriting,  nor  brother  nor  sister,  nor  issue 
of  such,  the  inheritance  shall  vest  In  the  fa- 
ther if  living  and  If  not,  then  in  the  mother 
If  living." 

It  is  contended  for  plaintiffs  that,  under 
the  proviso  contained  in  this  rule,  the  father 
of  the  person  last  seised  Is  only  allowed  to 
inherit  in  case  such  person  last  seised  died 
without  brothers  or  sisters  of  the  half  or  the 
whole  blood,  and  without  reference  to  their 
capacity  to  take  by  inheritance,  but  the  deci- 
sions of  our  court  construing  the  rule  have 
been  uniformly  against  the  plaintiffs'  posi- 
tion. At  common  law  collateral  descent  was 
not  allowed  in  case  of  land.  2  Blackstone, 
pp.  227,  228.  This  was  changed  at  an  early 
date  by  our  legislation  on  the  subject,  and  it 
was  provided  by  statute  that,  on  failure  of 
lineal  descendants,  collaterals  could  inherit 
land',  provided  they  were  of  the  blood  of  the 
first  purchaser,  the  ancestor  who  had  acquir- 
ed the  estate.  Revisal  1905,  c.  30,  rule  4. 
The  same  statute  established  rule  6,  and  our 
courts,  construing  the  law,  have  held  as  stat- 
ed that  this  requirement  of  rule  4  that  a  col- 
lateral claimant  should  be  of  the  blood  of 
the  purchasing  ancestor  affected  and  con- 
trolled the  Interpretation  of  rule  6,  the  one 
before  us,  and  required  that,  In  order  for  a 
collateral  of  the  half  blood .  to  inherit,  he 
should  be  of  the  blood  of  such  ancestor. 
Paul  V.  Carter  (at  present  term)  68  S.  E. 
905;  McMichal  v.  Moore,  56  N.  a  471;  Bell 
v.  Dozier,  12  N.  C.  Xi3. 

This  same  construction  has  been  extended 
and  applied  to  the  terms  of  the  proviso  and 
to  the  effect  that  the  words  "brother"  and 
"sister"  shall  be  understood  to  mean  brother 
and  sister  who  are  capable  of  taking  under 
this  statute  of  descents.  Dozier  et  al.  v. 
Orandy,  66  N.  C  484;  Mttle  et  al.  v.  Buie  et 
al.,  58  N.  C.  10.  In  Dozier's  Case,  supra.  It 
was  held :  "It  is  well  settled  that  In  de- 
scended estates,  where  the  person  last  seised 
dies  without  leaving  issue,  or  brother  or  sis- 
ter of  the  blood  of  the  first  purchaser,  but 


a  half  sister  not  of  sudi  blood,  and  remote 
collaterals  of  such  blood,  the  Inheritance 
shall  descend  upon  such  remote  collaterals, 
rather  than  upon  such  half  sister."  And  In 
Little  V.  Buie,  more  directly  applicable,  the 
ruling  was  as  follows:  "Half  brothers  and 
sisters,  not  of  the  blood  of  the  purchasing  an- 
cestor, cannot  take  under  the  statute  of  de- 
scents. Where,  therefore,  one  died  seised  of 
land  descended  through  his  mother  from  her 
father,  and  left  no  Issue,  nor  brother  nor  sis- 
ter, except  half  sisters,  not  any  of  his  moth- 
er's blood,  it  was  held  that  the  father,  sur- 
viving, took  the  Inheritance."  The  authori- 
ties are  decisive,  and  the  judgment  of  the 
court  below  is  affirmed. 
Affirmed. 


(US  N.  C.  242) 
McEE}NZIE  V.  McKENZia 

(Supreme  Court  of  North  Carolina.     Oct.   19, 
1910.) 

1.  T%iAL   (SI   349,    356*)— Issues   of   Fact— 
Juby's  Answeb  to  Issues. 

The  material  issues  of  fact  raised  by  the 
pleadings  should  be  submitted  to^  and  answered 
by,  the  jury,  and  must  be  sufficient  to  support 
the  judgment  and  dispose  of  the  matters  in  con- 
troversy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §$  823,  849;    Dec.  Dig.  §{  349,  356.*] 

2.  DivoBCE    (§    149*)  —  Issues  —  Answer  \)f 
Jury— Necessity. 

Where  the  principal  issue  in  an  action  for 
divorce  related  to  defendant's  commission  of 
adultery,  as  alleged,  plaintiff  is  entitled  to  have 
the  issue  framed  thereon  answered  by  the  jury. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §1  496-498;   Dec.  Dig.  §  149.*] 
8.  Divobce  (§  149*)— Issues— Issue  Not  An- 

swebed. 

Where  the  jury  returned  no  answer  to  the 
submitted  issue,  "Did  the  defendant  commit 
adultery?"  an  affirmative  answer  to  the  follow- 
ing issue:  "If  so,  has  the  plaintiff  condoned 
the  offense" — does  not  by  assumption  or  intend- 
ment constitute  an  answer  to  the  preceding 
issue. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  496-498 ;   Dec.  Dig.  %  149.*] 

4.  Divorce  (§  151*)— Findings  bt  Jury— An- 
swer TO  All  Questions — Necessity. 

Where  the  jury  on  a  trial  for  divorce  fail- 
ed to  answer  an  issue  submitted  as  to  the  de- 
fendant's adultery,  plaintiff  was  entitled  to  have 
the  verdict  set  aside. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  510 ;   Dec.  Dig.  $  151.*] 

5.  Tbiai,  ($  366*)— Issues— Objection  to  Is- 
sues—Time fob  Making  Objection. 

An  objection  to  an  issue  framed  upon  the 
pleadings  is  too  late,  unless  made  when  the  is- 
sue is  submitted  to  the  jury. 

[Bid.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §  876;    Dec.  Dig.  §  366.*] 

Appeal  from  Superior  Court,  Columbus 
County;  W.  R.  Allen,  Judge. 

Action  for  divorce  by  M.  D.  McKenzle 
against  Anna  C.  McKenzle.  From  a  Judg- 
ment upon  the  verdict  in  favor  of  defendant, 
plaintiff  appeals.    New  trial. 
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David  3.  Lewis,  for  appellant  Schulken, 
Toon  &  Schalken,  for  appellee. 

WALKER,  J.  This  Is  an  action  brought 
by  the  plaintiff  against  his  wife,  the  defend- 
ant, for  divorce  upon  the  ground  of  her  al- 
leged adultery  with  one  William .  Foreman. 
The  court  submitted  issnes  to  the  Jury, 
"Which,  with  the  answers  thereto,  are  as  fol- 
lows: 

"(1)  Were  the  plaintiff  and  the  defendant 
married  as  alleged?    A.  Yea. 

"(2)  Has  the  plaintiff  been  a  resident  of 
this  state  for  more  than  two  years  prior  to 
the  commencement  of  this  action?     A.  Yes. 

"@)  Did  the  defendant  commit  adultery 
"With  WlHlam  Foreman  as  alleged?  [Not  an- 
swered.] 

"(4)  If  so,  has  the  plaintiff  condoned  the 
offense?    A.  Yes." 

The  plaintiff  moved  to  set  aside  the  verdict 
because  the  jury  failed  to  answer  the  third 
Issue.  The  motion  was  overruled,  and  the 
plaintiff,  having  excepted,  appealed  from  the 
judgment  upon  the  verdict,  which  was  in  fa- 
vor of  tbe  defendant  The  material  Issues  of 
fact  raised  by  the  pleadings  should  be  sub- 
mitted to  the  jury,  hnd,  of  course,  answered 
by  them  (Davidson  v.  Glfford,  100  N.  C.  18, 
6  S.  El  718),  and  the  Issues  with  the  respons- 
es thereto  must  be  sufBclent  to  support  the 
judgment  and  dispose  of  the  matters  in  con- 
troversy (Falkner  v.  Pllcher,  137  N.  C  449, 
40  S.  E.  945). 

In  this  case  the  principal  Issne  relates  to 
tbe  adultery  of  the  defendant  and  the  plain- 
tiff was  entitled  to  have  the  Issue  based 
thereon  answered  by  the  jury.  If  the  jury 
had  answered  the  third  issue  In  the  negative, 
an  answer  to  the  fourth  issue  would  have 
been  unnecessary,  and,  if  In  the  affirmative, 
then  It  would  have  been  necessary  for  the 
jury  to  consider  the  fourth  issue,  and  to  find 
whether  or  not  the  act  of  adultery  had  been 
condoned.  The  jury  have  not  found  that  the 
defendant  had  committed  adultery.  There  is 
no  such  finding  In  the  answer  to  the  fourth 
issue.  The  form  of  that  issue  and  the  an- 
swer of  the  jury  do  not  necessarily  Imply 
such  a  finding.  The  jury  might  well  have 
answered  that  issue  in  the  affirmative  with- 
out having  found  the  fact  of  adultery.  If  the 
jury  had  really  considered  the  third  issue  and 
found  that  the  defendant  had  committed  the 
act  of  adultery,  there  Is  no  reason  why  they 
should  not  have  answered  that  issue.  It  is 
evident  that  they  merely  assumed  that  the 
act  had  been  committed  for  the  purpose  of 
passing  on  the  question  of  condonation.  They 
should  have  been  required  to  answer  the 
third  issue  with  proper  instructions  as  to  the 
remaining  issue,  as  heretofore  indicated. 

The  platntUTs  objection  to  the  fourth  is- 
sue upon  the  ground  that  condonation  was 
not  specially  pleaded  comes  too  late,  as  it 
was  not  made  at  the  time  the  issue  was  sub- 


mitted. Kinney  r.  Kinney,  149  N.  0.  321,  C3 
S.  E.  97. 

The  motion  of  the  plaintiff  should  have 
been  granted,  and  the  verdict  set  asid& 

New  trlaL 

(163  N.  C.  225) 
JONBJS  et  al.  v.  MYATT  et  al. 
(Supreme  Conrt  of  North  Oarolina.     Oct  19, 
1910.) 

1.  WnXS   (I  579*)— CONSTBUCTION— "DlSTBIB- 
XJTEE"— "DlSTBIBTJTIVE  SHABE." 

While  the  words  "distributive  share"  ordi- 
narily refer  to  personal  property,  and  "distrib- 
utee denotes  the  person  on  whom  such  prop- 
erty devolves  by  act  of  law  in  case  of  intestacy, 
yet  in  view  of  the  item  in  a  will,  whereby  testa- 
trix, in  terms,  devises  that  negroes  be  kept  to- 
gether on  her  plantation,  and  that  it  be  carried 
on  as  in  her  lifetime,  till  one  of  her  three  chil- 
dren reaches  the  age  of  21,  and  then  the  prop- 
erty, both  real  and  personal,  shall  be  equally 
divided  between  them,  the  words  "distributive 
share"  in  the  next  item,  in  terms  devising  that 
half  of  each  distributive  share  to  her  children, 
"as  directed  above,"  shall  be  settled  on  each 
of  them,  so  that  he  shall  have  the  use  of  it  for 
life,  and  at  bis  death  it  shall  be  divided  l>etween 
his  children,  disposes  of  real  as  well  as  per- 
sonal property. 

fBd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1268;    Dec.  Dig.  {  579.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  p.  2133;  vol.  8,  p.  7639;  vol.  3,  pp.  2135, 
2136.] 

2.  Wills  (f  525*)— Biohts  of  Devisees. 

J.  devised  land  to  N.,  E.,  and  A.  to  be 
equally  divided  between  them  oa  their  arrival 
at  majority,  one  half  of  the  share  of  each  to 
be  owned  absolutely  by  him,  he  to  have  a  life 
estate  only  in  the  other  half,  with  remainder  to 
bis  children.  N.,  E.,  and  A.,  as  devisees  of  P., 
also  owned  other  land  absolutely  and  in  com- 
mon. They  partitioned  the  two  tracts,  which 
partition  was  confirmed  and  ratified  by  their 
children,  by  E.  taking  the  P.  land,  and  N.  tak- 
ng  part,  and  A.  the  remaining  part,  of  the  J. 
land.  lield,  that  the  children  of  A.  were  en- 
titled to  take  in  remainder,  under  the  will  of 
J.,  not  half  of  the  share  partitioned  to  A.,  but 
only  such  part  thereof  as  was  equal  In  value  to 
one-sixth  part  of  the  entire  tract  devised  by  J. 
[Ed.  Note. — For  other  cases,  see  Wilis,  Cent 
Dig.  IS  1129,  1138;   Dec.  Dig.  i  525.*] 

Appeal  from  Superior  Court  Wake  Coun- 
ty;  O.  H.  Allen,  Judge. 

Special  proceedings  for  partition  by  Nan- 
nie R.  Jones  and  others  against  W.  A.  My- 
att  and  others.  From  the  judgment  that 
plaintiffs,  the  children  of  Alfred  Jones,  were 
tenants  In  common  of  an  undivided  one-half 
Interest  in  the  tract  of  590  acres  with  the 
defendant  Myatt,  said  defendant  appeals. 
Modified  and  affirmed. 

J.  H.  Fleming  and  Holding,  Snow  & 
Bunn,  for  appellant  Armlstead  Jones  & 
Son  and  Murray  Allen,  for  appellees. 

MANNING,  J.  The  rights  of  tbe  parUes 
depend,  first,  upon  the  proper  construction  of 
the  following  items  In  the  will  of  Elizabeth 
T.  Jones: 

"Second.  I  devise  that  the  negroes  be  kept 
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together  on  the  plantation  and  the  farm  be 
carried  on  in  the  same  way  as  It  was  In 
my  life  time,  until  Nancy  P.  Jones  shall 
marry  or  become  of  twenty-one  years  of  age^ 
or  either  Needbam  P.  Jones  or  Alfred  Jones 
shall  become  of  twenty-one  years  of  age, 
then  the  property,  both  real  and  personal, 
shall  be  equally  divided  between  them. 

"Third.  I  devise  that  one  half  of  each  dis- 
tributive share  to  my  children,  Nancy  P. 
Jones,  Needham  P.  Jones  and  Alfred  Jones, 
as  directed  above,  shall  be  settled  upon 
each  one  of  my  children,  which  shall  al- 
ways and  at  all  times  be  free  from  all 
claims  of  any  and  all  persons,  so  that  they 
shall  have  the  use  of  said  half  of  each  one's 
distributive  share  during  their  natural  life, 
and  at  their  death  be  equally  divided  be- 
tween their  children,  and  if  either  of  them 
shall  die  and  leave  no  children  or  no  will 
(which  power  I  give  either  of  them  over 
said  one-half  of  each  distributive  share  to 
will),  then  the  said  half  distributive  share 
shall  go  to  the  living  child  or  children." 

The  will  was  written  in  1850,  and,  upon 
the  death  of  the  testatrix  In  1864,  was  duly 
admitted  to  probate.  The  three  children  of 
the  testatrix  were  then  minors  and  unmar- 
ried. The  property  of  the  testatrix  In  her 
negroes  was  «oon  after  her  death  swept 
away  by  the  stern  command  of  "grim  vlsaged 
war,"  and  the  case  presents  for  determina- 
tion solely  the  disposition  of  her  lands.  The 
first  contention  of  the  defendant  Myatt  Is 
that  by  item  2  the  testatrix  devised  her  real 
and  personal  property  to  her  three  children 
to  be  equally  divided  between  them,  and 
that  by  the  use  of  the  words,  "distributive 
sbare,"  in  item  3,  the  testatrix  limited  the 
property  disposed  of  under  that  item  to  per- 
sonal property.  We  do  not  think  this  con- 
struction properly  interprets  the  intention 
of  the  testatrix  as  manifested  by  the  other 
words  of  the  will.  It  may  here  be  stated 
that  the  children  of  Elizabeth  T.  Jones  are 
dead,  each  leaving  children,  except  Mrs. 
Nannie  P.  Jones,  who  is  living  and  has  chil- 
dren, and  the  plaintiffs  are  the  children  of 
Alfred  Jones,  and  neither  of  them  exercised 
the  power  of  disposition  by  will,  each  dying 
Intestate.  While  it  is  undoubtedly  true  that 
the  words,  "distributive  share,"  ordinarily 
refer  to  personal  property,  and  "distributee" 
denotes  the  person  or  persons  upon  whom 
such  property  devolves  by  act  of  law  in  cas- 
es of  Intestacy  (Revisal  1905,  iS  132,  144, 
145,  155 ;  Boyd  v.  Small,  56  N.  C.  39 ;  Henry 
V.  Henry,  31  N.  C.  278;  3  Words  &  Phras- 
es Judicially  Defined,  2133,  2134,  2135).  yet. 
as  is  snid  in  Schonler  on  Wills  (2d  Kd.)  { 
470,  "technical  words  are  liable  to  other  ex- 
planatory and  qualifying  expressions  in  the 
context  which  discloses  the  testator's  actual 
intention ;  and,  where  a  different  meaning  is 
fairly  dedudble  from  the  whole  will,  the 
technical  sense  must  bend  to  the  apparent 
intention.  In  short,  the  testator's  intention, 
as   gathered    from   the   will,    shall   prevail 


against  the  technical  meaning  of  words  or 
phrases  so  far  as  may  consist,  at  least,  with 
the  rules  of  sound  policy.  So  in  Gardner 
on  Wills,  p.  403,  the  author  says:  "So  words 
Intrinsically  applicable  to  personal  estate 
may,  by  force  of  the  context,  be  made  to  In- 
clude land.  This  frequently  happens  where 
an  expression  Is  evidently  used  as  referential 
to  and  synonymous  with  an  anterior  word, 
clearly  descriptive  of  real  estate,  in  which 
case  its  extent  of  operation  is  measured, 
not  by  its  own  inherent  strength,  but  by  the 
import  of  its  synonyuL  Even  the  expres- 
sion 'personal  estates'  will  carry  realty,  if 
the  testator  has  clearly  shown  his  Intention, 
that  It  shall  do  so."  In  Tofleld  y.  Tofleld, 
11  East,  246,  Lord  Ellraborough,  G.  J.,  said: 
"As  to  the  freehold  lands,  the  court  has  had 
no  doubt.  The  only  question  as  to  them  was 
whether  they  passed  under  the  words,  'all 
my  personal  estates,'  and,  it  being  clear  be- 
yond all  possibility  of  doubt  upon  the  face 
of  the  will  that  the  testator  meant  by  these 
words  (not  what  is  ordinarily  understood 
by  them  but)  such  real  property  over  which' 
he  had  an  absolute  personal  power  of  disposi- 
tion and  control,  we  have  no  hesitation  in 
saying  that  the  freehold  passed  by  this  de- 
scription." In  Hope  V.  Taylor,  1  Burrows, 
268,  Lord  Mansfield  held  that  the  word  "leg- 
acy" in  the  will  construed  in  that  case  ex- 
tended to  and  embraced  land.  No  other  word 
has  so  fixed  and  determinate  meaning  In 
English  Jurisprudence,  yet  it  was  held  in 
the  case  Just  dted,  decided  In  1757,  in  order 
to  give  effect  to  the  Intention  of  the  testa- 
tor, that  "a  different  construction  has  been 
sometimes  put  upon  the  very  same  words,  as 
applied  to  money  and  lands.  In  order  to  sup- 
port the  Intent  of  the  testator."  In  Burwell 
V.  Mandevllle's  Executors,  2  How.  560,  577, 
578,  11  L.  Ed.  378,  Judge  ^tory  says:  "It 
is  said  that,  admitting  such  to  be  his  In< 
tention  (disposal  of  all  his  estate),  the  tes- 
tator has  not  carried  it  into  effect,  because 
the  residuary  clause  declares  John  West  his 
'residuary  legatee'  only,  and  not  his  resid- 
uary devisee  also;  and  that  we  are  to  in- 
terpret the  words  of  the  will  according  to 
their  legal  Import  as  confined  altogether  to 
the  residue  of  the  personal  estate.  This  ia 
In  our  Judgment  a  very  narrow  and  techni- 
cal interpretation  of  the  words  of  the  will. 
The  language  used  by  the  testator  shows 
him  to  have  been  an  unskillful  man  and  not 
versed  in  legal  phraseology.  The  cardinal 
rule  In  the  hiterpretatlon  of  wills  is  that  the 
language  is  to  be  interpreted  in  subordina- 
tion to  the  intention  of  the  testator,  and  is 
not  to  control  that  Intention,  when  It  Is  clear 
and  determinate."  So  the  court  held  that 
If  the  words,  "residuary  legatee,"  were  re- 
strained to  the  mere  personalty,  the  inten- 
tion of  the  testator  would  be  defeated,  and 
they  were  enlarged  to  embrace  realty  as  well. 
The  decisions  of  our  court  are  in  entire 
harmony  with  these  authorities.  Foil  v.  New- 
some,  138  N.  G.  115,  60  S.  E.  587;   Page  T. 
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Foust,  89  N.  C.  447,  and  cases  cited-  There- 
fore it  seems  to  us  clear  that  the  testatrix, 
Mrs.  Elizabeth  T.  Jones,  Intended  by  the  use 
of  the  words  "distributive  share"  In  the  third 
item  of  ber  'wlH  to  mean  both  real  and  per- 
sonal property.  She  uses  the  words,  "de- 
vtee,"  "as  directed  above,"  referring  to  the 
property  devised  in  the  second  item,  and  in 
our  opinion  to  restrain  the  meaning  to  per- 
sonal property  -would  defeat  the  general 
scheme  of  the  testatrix  In  the  disposal  of  her 
estate.  It  clearly  appears  from  these  two 
Items  (quoted  above)  that  the  testatrix  de- 
vised her  entire  estate  to  ber  three  children 
In  equal  shares;  that  she  fixed  the  time  of 
actual  division,  to  wit,  the  marriage  of  her 
only  daughter  or  the  arrival  at  the  age  of  21 
of  any  one  of  her  three  children;  and  that, 
upon  division,  each  of  ber  children  should 
own  one-half,  of  the  one-third  (his  or  ber 
equal  part)  In  fee,  but  should  in  the  other 
one-half  of  his  share  have  a  life  estate  only, 
with  remainder  in  fee  to  bis  or  ber  children, 
to  'be  equally  divided  at  the  parent's  death 
among  them.  The  remainder  In  fee  could  be 
defeated  by  the  exercise  of  the  power  of 
disposal  by  will,  <bnt  this  was  not  done.  It 
also  appears  in  the  case  that  Nancy  Price 
died  in  1874,  leaving  a  last  will  and  testa- 
ment, -which  was  duly  admitted  to  probate, 
In  -which  she  devised  in  fee  and  in  equal 
parts  a  large  body  of  land  in  Wake  county  to 
her  three  grandchildren,  Nancy  P.  Jones, 
Needham  P.  Jones,  and  Alfred  Jonee,  the 
children  of  Ellzabetb  T.  Jones.  These  lands 
contained  1,526  acres.  The  lands  devised  un- 
der the  will  of  Elizabeth  T.  Jones,  contained 
1,230  acres.  By  the  will  of  Mrs.  Price  the 
three  Jones  children  became  tenants  in  com- 
mon In  fee  of  undivided  interests  in  the  land 
devised  by  her  to  them.  On  the  5th  day  of 
June,  1876,  the  three  Jones  children,  being 
then  of  age,  agreed  upon  a  division  of  the 
lauds  devised  by  Mrs.  Price  and  Mrs.  Jones. 
The  partition  was  effected  by  deed,  and  we 
think  it  was  competent  to  be  so  done.  Being 
tenants  in  common  of  equal  shares,  but  not 
of  the  same  Interests  in  both  devised  lands, 
they,  instead  of  dividing  the  Price  land  into 
three  shares  of  equal  value,  and  of  dividing 
the  Jones  land  Into  three  shares  of  equal 
value,  and  each  taking  one  of  these  shares  In 
each  body  of  land,  agreed  upon  a  different 
method  of  partition,  as  follows:  Needham 
P.  Jones  took  all  the  Price  land  at  the  valua- 
tion of  $15,260,  and  the  Jones  land  was  di- 
vided between  Alfred  Jones,  590  acres  at  the 
valuation  of  $14,300,  and  Nancy  P.  Jones  640 
acres  at  the  valuation  of  $12,800.  Equality 
of  partition  at  these  valuations  -was  restored 
to  Nancy  P.  Jones  by  the  payment  to  her  b.v" 
Needham  P.  Jones  of  $1,140  and  by  Alfred 
Jones  of  $180.  The  result  of  this  partition 
was  the  excihange  by  Alfred  and  Nancy  Jones 
of  their  two-thirds  interest  in  the  Price  land, 
which  they  held  In  fee  with  Needham  P. 
Jones,  for  his  one-third  share  In  the  lands  of 
Elizabeth  T.  Jones.    It  Is  expressly  admit- 


ted that  this  partition  has  been  ratified  and 
confirmed  by  the  children  of  Needham,  Al- 
fred, and  Nancy,  and  the  precise  question 
presented  by  this  case  Is  what  fractional 
part  of  the  590  acres  allotted  to  Alfred  are 
his  children  entitled  to  under  the  will  of 
Elizabeth  T.  Jones.  This  interest  is  derived 
exclusively  from  that  will.  It  is  settled  by 
several  decisions  of  this  court  that  actual 
partition  merely  designates  the  share  of  the 
tenant  in  common  and  allots  it  to  him  in  sev- 
eralty. Harrison  v.  Ray,  108  N.  O.  215,  12  S. 
B.  993,  11  li.  R.  A.  722,  23  Am.  St  Rep.  57; 
Harrington  v.  Rawls,  136  N.  O.  65,  48  S.  E. 
571;  Carson  v.  Carson,  122  N.  €.  645,  30  S. 
E.  4.  It  does  not  create  or  manufacture  a 
title.  The  partition  could  not,  however,  dis- 
turb the  limitation  afiSxed  to  the  devised  es- 
tate. As  this  court  said  in  Williams  v.  Lew- 
is, 100  N.  C.  142,  6  S.  B.  435,  6  Am.  St  Rep. 
574 :  "The  partition  separates  into  parts  that 
which  was  before  held  In  common  as  a  whole, 
and  no  more  disturbs  the  limitations  af^xed 
to  the  devised  estates  than  would  have  been 
a  devise  of  the  several  iMjrtlons  to  the  re- 
spective tenants  by  the  testatrix  herself.  In- 
deed, the  separate  parts  are,  after  the  parti- 
tion directed,  as  truly  held  under  the  contin- 
gent limitations  as  were  previously  thereto 
the  undivided  estates  of  each  in  the  entire 
three  hundred  acres." 

But,  while  the  Interests  of  Alfred's  chil- 
dren in  Alfred's  share 'of  the  land  of  Eliza- 
beth T.  Jones  could  not  be  and  were  not  af- 
fected by  the  aotual  partition,  we  cannot  see, 
as  urged  upon  us  by  the  learned  counsel  of 
the  plaintiffs,  how  their  Interest  can  be  In- 
creased from  the  one-half  of  a  one-third  to 
the  one-half  of  a  one-half.  We  are  consider- 
ing now  the  Interests  of  Alfred's  children  ex- 
clusively. As  Alfred's  interest  in  the  Price 
land  was  in  fee  and  unfettered  by  any  limi- 
tations to  bis  children,  why  should  the  prop- 
erty be  received  In  exchange  for  that  inter- 
est fall  under  the  limitations  oif  the  will  of 
Mrs.  Elizabeth  T.  Jones?  It  cannot  affect 
the  question  that  the  property  he  received  in 
exchange  was  a  part  of  the  Jones  land.  The 
exchange  inured  to  the  benefit  of  Alfred,  and 
not  to  his  children  as  devisees  of  Elizabeth 
T.  Jones.  The  agreed  valuation  of  the  Jones 
land  at  the  date  of  actual  partition  was  $27,- 
100.  The  Interest  of  Alfred's  children  was, 
under  Mrs.  Jones'  will,  one-half  of  one-third 
or  a  one-sixth,  and  amounted  to  $4,516.67. 
The  valuation  of  the  590  acres  allotted  to  Al- 
fred Jones  was  $14,300,  and  the  fractional 
part  of  the  said  land  to  which  the  children 
of  Alfred  are  entitled  by  a  simple  arithmetic- 
al calculation  must  be  »"/iooo,  or  practi- 
cally »i/ioo-  The  590  acres  must,  therefore, 
be  divided  between  the  children  of  Alfred 
Jones  and  the  defendant  Myatt,  so  that  the 
said  children  shall  receive  such  number  of 
acres  as  will  equal  in  value  *ib/iooo  of  the 
entire  tract,  of  which  they  are  the  ovraers  in 
fee  'under  the  will  of  Elizabeth  T.  Jones. 
His  honor  adjudged  that  they  were  tenants 


Digitized  by 


Ljoogle 


138 


69  SOUTHEASTERN  RBPORTBE. 


(N.C. 


In  fee  of  one-balf  of  the  500  acres.  In  this 
there  was  error,  and  his  judgment  will  be 
modified  to  conform  to  this  opinion,  and,  as 
modified,  affirmed.  The  costs  will  be  equally 
divided  between  the  appellants  and  appellees. 
Modified  and  affirmed. 

(153  N.  C.  248) 

CALMES  T.  LAMBERT. 

(Supreme  Court  of  North  Carolina.     Oct.  19, 
1910.) 

1.  Judgment  (J  17*)— Validitt  —  Ibbeottiar 

PfiOCEfiS 

Under  ReTisal  190S,  S  431,  providing  that 
ever;  summons,  addressed  to  an  officer  of  a  coun- 
ty other  than  that  from  which  it  issued,  shall 
be  attested  by  the  seal  of  the  court,  a  judgment 
based  on  an  unsealed  summons  bo  addressed 
was  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §S  25-33;  Dec.  Dig.  $  17.*] 

2.  Pbocebs  (§  163*)— Amendment— SEAif— Ef- 
fect., 

Where  a  seal  was  omitted  from  a  summons 
addressed  to  an  officer  in  a  county  other  than 
that  from  which  it  issued,  the  defect  was  cura- 
ble by  amendment  on  application  to  the  proper 
tribunal ;  and  the  amendment,  when  made, 
would  validate  all  acts  done  under  the  process, 
BO  far  as  it  affected  the  original  parties  to  the 
suit  or  record. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  §S  224r-238;   Dec.  Dig.  i  163.*] 
8.  Judgment  (§  171*)- Default— Irbegulak- 

iTT— Vacation. 

Where  a  default  judgment  was  rendered 
against  defendant  on  a  summons,  issued  to  an 
officer  of  another  county,  from  which  the  seal 
had  been  omitted,  and  the  officer  serving  the 
summons  informed  defendant  that  It  was  a  sub- 
poena requiring  his  presence  as  a  witness,  the 
judgment  was  irregular,  and  properly  vacated 
on  defendant's  application,  in  the  court's  discre- 
tion, on  condition  that  defendant  enter  a  general 
appearance  after  the  summons  was  amended. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  !  335;   Dec.  Dig.  |  171.*] 

4.  Judgment  <§  386*)  —  Vacation  —  Ibeegu- 

LABITY— Statutes. 

Code.  §  274  (Revisal  1905,  §  513),  authoriz- 
ing vacation  of  a  judgment  within  a  year  after 
notice  thereof  for  mistake,  surprise,  or  excusa- 
ble neglect,  does  not  apply  to  an  application  for 
the  vacation  of  a  judgment  which  is  irregular; 
such  judgment  bcin^  subject  to  vacation  on  ap- 
plication made  withm  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §S  735-744;  Dec.  Dig.  |  386.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  A.  M.  Calmes  against  Joseph 
Lambert  From  an  order  setting  aside  de- 
fault judgment,  plaintiff  appeals.    Affirmed. 

The  facts  as  to  the  rendition  of  the  judg- 
ment and  relevant  to  the  Inquiry  are  set  forth 
In  the  case  on  appeal  as  follows: 

"This  was  a  motion  made  by  the  defend- 
ant to>8et  aside  the  judgment  by  default  ren- 
dered In  the  above-entitled  action  at  August 
term,  1909,  of  the  superior  court  of  Wayne 
county,  and  a  verdict  assessing  damages,  and 
a  judgment  rendered  thereon  at  October  term, 
1909,  of  said  court,  upon  the  grounds  herein- 


after set  forth,  heard  before  W.  R.  Allen, 
Judge,  at  November  term,  1909,  of  said  court, 
upon  affidavits  filed  by  the  plaintiff  and  the 
defendant,  and  upon  an  inspection  of  the 
summons  and  the  record.  Upon  the  hearing 
of  said  motion  his  honor  found  the  following 
facts: 

"(1)  The  summons  In  this  action  was  Is- 
sued on  the  19th  day  of  June,  1909,  by  the 
clerk  of  the  superior  court  of  Wayne  county, 
and  directed  to  the  sheriff  of  Wake  county. 

"(2)  There  was  no  seal  on  said  summons 
-or  attached  thereto. 

"(3)  That  on  the  2l8t  day  of  July,  1909,  R. 
H.  Biggs,  deputy  sheriff  of  Wake  county, 
read  said  summons  to  the  defendant 

"(4)  That  at  the  time  said  summons  was 
read  to  the  defendant  there  was  pending  In 
Wayne  superior  court  an  action  between  the 
plaintiff,  Calmes,  and  O.  A.  Norwood,  and 
the  defendant  had  been  notified  that  be  would 
have  to  be  a  witness  therein. 

"(5)  That  the  defendant,  formerly  living 
In  Virginia,  had  been  a  resident  of  this  state 
only  a  short  time,  and  was  unfamiliar  with 
legal  proceedings  In  this  state. 

"(6)  That  prior  to  the  time  said  summons 
was  read  to  the  defendant  the  plaintiff  had 
made  no  demand  on  the  defendant,  and  de- 
fendant had  no  knowledge  that  the  plaintiff 
claimed  that  he  owed  him  anything. 

"(7)  That  after  said  summons  was  read  to 
defendant  by  said  deputy  sheriff  the  defend- 
ant asked  him  if  he  was  summoned  as  a  wit- 
ness to  Wayne  superior  court,  and  was  told 
that  he  was,  which  statement  was  made  in 
good  faith,  and  because  said  deputy  did  not 
distinguish  between  a  subpoena  and  a  sum- 
mons. 

"(8)  That,  relying  upon  the  circumstances 
hereinbefore  set  out,  and  upon  the  statement 
of  said  deputy,  the  defendant  believed  that 
the  paper  served  on  him  simply  required  him 
to  attend  as  a  witness,  and  did  not  know  he 
had  been  summoned  as  a  party. 

"(9)  That  shortly  thereafter  the  defendant 
wrote  6.  A.  Norwood,  In  whose  behalf  he 
thought  he  bad  been  subpoenaed  as  a  witness, 
inquiring  if  It  would  be  necessary  for  him 
to  attend  the  August  term  of  the  superior 
court  of  Wayne  county,  and  received  a  reply, 
which  is  hereto  attached,  marked  'A,'  and  In 
consequence  thereof  did  not  attend  said  court. 

"(10)  That  defendant  did  not  know  of  the 
pendency  of  this  action  until  the  execution 
issued  upon  the  final  judgment  rendered  In 
this  action  was  served  on  him. 

"(11)  That  the  defendant  has  a  meritori- 
ous defense.  This  finding  is  for  the  purpose 
of  this  motion  only. 

"(12)  The  notice  to  set  aside  the  Judgments 
and  verdict  on  the  grround  of  excusable  neg- 
lect was  Issued  November  4,  1909,  and  at  the 
hearing  the  defendant  asked  leave  to  am«id 
by  assigning  as  an  additional  ground  the  fail- 
ure to  attach  a  seal  to  the  summons. 
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"There  waa  no  mention,  In  the  affidavits 
filed  by  the  defendant  as  a  ground  for  setting 
aside  said  verdict,  of  the  fact  that  there  waa 
DO  seal  on  the  suinmona.  The  motion  to  set 
aside  the  verdict  and  Judgment  was  continu- 
ed by  consent  at  the  request  of  the  plaintiff 
from  the  29th  day  of  November  until  the  7th 
day  of  December,  and  was  Continued  by  the 
request  of  the  defendant's  counsel,  by  con- 
sent, until  the  8th  day  of  December.  At  the 
beginning  of  the  hearing  of  the  motion,  on 
the  8th  day  of  December,  the  defendant  for 
the  first  time  asked  to  amend  his  motion  so 
as  to  include  therein  the  fact  that  there  was 
no  seal  on  the  summons  as  an  additional 
ground  for  setting  aside  the  verdict  and  judg- 
ments, wtiich  motion  was  allowed. 

"W.  R.  Allen,  Judge  Presiding." 

Upon  these  facts  the  court  entered  Judg- 
ment as  follows: 

"And  being  of  opinion  thereon  that  the 
summons  was  not  valid  without  a  seal,  and 
ttiat  it  would  not  be  Just  and  equitable  to 
allow  the  same  to  be  attached  now,  except 
upon  condition  that  said  Judgment  and  ver- 
dict be  set  aside,  and  being  further  of  opin- 
ion that  the  neglect  of  the  defendant  is  ex- 
cusable, and  so  finding,  it  is  thereupon  con- 
sidered and  adjudgied  that  the  Judgments  ren- 
dered in  this  action  at  the  August  and  Octo- 
ber terms  of  the  superior  court  of  Wayne 
county,  and  the  verdict  rendered  at  said  Oc- 
tober term,  be  and  the  same  are  set  aside, 
upon  condition  that  the  defendant  enter  a 
general  appearance.  The  defendant  is  allow- 
ed 30  days  from  the  20th  day  of  Decemtier, 
1909,  to  answer." 

PlaintlCF  excepted  and  appealed. 

A.  C.  Davis  and  W.  C.  Munroe,  for  appel- 
lant F.  A.  Daniels  &  Son,  Aycock  &  Win- 
ston, and  Connor  &  C!onnor,  for  appellee. 

HOKE,  J.  Revlsal  1905,  {  431,  provides 
that  "every  summons,  addressed  to  the  sher- 
iff or  other  officer  of  any  county  other  than 
that  from  which  It  issued,  shall  l>e  attested 
by  the  seal  of  the  court"  There  are  many 
cases  in  our  court  in  which  the  expression  is 
used  that  "process  to  another  county  with- 
out seal  is  void";  others  speak  of  it  as  a 
"nullity."  McArter  v.  Rhea,  Adm'r,  122  N. 
C.  614.  30  S.  E.  128;  Taylor  v.  Taylor,  83  N. 
C.  116.  If  these  expressions  can  be  consid- 
ered as  in  strictness  correct,  they  are  only  so 
nntil  the  process  is  validated  by  amendment; 
for  numerous  decisions  of  this  court  on  the 
subject  hold  that  the  defect  suggested  may 
he  removed  by  amendment  on  application  to 
the  proper  tribunal,  both  as  to  original  and 
final  process,  and  the  amendment  when 
made,  will  validate  all  acts  done  under  the 
process,  in  so  far  as  it  affects  the  original 
parties  to  the  suit  or  record.  This  course 
and  the  effect  of  it  was  suggested  as  to  final 
process  by  Henderson,  Chief  Justice,  deliver- 
ing the  opinion  in  the  notable  case  of  Sea- 
well  V.  Bank  of  Cape  Fear,  14  N.  C.  279,  22 
Am.  Dec.  722;   and  the  suggestion  was  soon 


thereafter  approved  by  express  adjudication 
as  to  final  process  in  Purcell  v.  McFarland's 
Heirs,  23  N.  C.  34,  35  Am.  Dea  734,  and  as 
to  original  process  in  Clark,  Adm'r,  v.  Hel- 
len,  23  N.  0.  421.  The  power  of  amendment, 
as  applied  in  these  cases,  and  now  embodied, 
and  perhaps  enlarged  and  extended,  in  our 
statute  (Revisal  1905,  §  507),  was  sustained 
in  the  more  recent  case  of  Henderson  v.  Gra- 
ham, 84  N.  C.  496,  in  which  the  power  of 
court  to  amend  the  summons  was  directly  In- 
volved, and  in  which  it  was  held:  "It  is  er- 
ror in  the  court  to  refuse  to  amend  a  sum- 
mons upon  the  groimd  of  a  want  of  power. 
Whether  the  same  should  be  amended  is  a 
discretionary  matter,  and  not  reviewable. 
The  authorities  upon  amendment  of  process 
(here,  to  allow  clerk  to  affix  his  signature  to 
summons)  reviewed  by  Smith,  C.  J."  The 
very  liberal  and  extensive  power  of  amend- 
ment and  the  effect  of  it  when  made,  approv- 
ed In  these  cases,  led  the  court  tn  Vlck  t. 
Flournoy,  147  N.  O.  20ft-216,  60  S.  E.  978,  to 
speak  of  the  defect  as  an  irregularity,  though 
the  comment  was  made  only  with  reference 
to  the  fact  that  the  process  could  be  amend- 
ed in  the  discretion  of  the  court  In  the  case 
at  bar,  whether  the  Judgments  were  void, 
unless  and  until  the  defect  was  cured  by 
amendment  as  the  antboritles  seem  to  hold, 
or  only  voidable  by  reason  of  Irregularity, 
in  either  case  we  are  of  opinion  that  his 
honor  was  right  in  setting  them  aside. 

In  the  first  case,  the  question  of  permitting 
an  amendment  and  the  terms  on  which  such 
an  amendment  should  be  allowed,  was  en- 
tirely in  his  discretion,  as  held  in  Hender- 
son V.  Graham,  supra.  And  in  the  second — 
that  is,  regarding  the  defect  as  an  irregular- 
ity— the  question  of  setting  aside  such  a  Judg- 
ment is  referred  by  our  decisions  to  the 
sound  legal  discretion  of  the  court  We  must 
not  be  understood  as  holding  that  where  an 
adult  business  man  of  sound  mind  and  mem- 
ory bears  a  summons  properly  read  to  him 
to  attend  a  given  term  of  the  superior  court 
and  answer  a  complaint  or  Judgment  will  be 
taken  against  him,  he  can  be  relieved  from 
such  Judgment  on  account  of  surprise  or  ex- 
cusable neglect  under  section  274,  Code  (Re- 
vlsal 1905,  S  513),  because  some  local  officer 
tells  him  that  the  summons  is  only  a  sub- 
pcena  to  testify  in  some  other  case.  The  sec- 
tion referred  to,  however,  and  the  decisions 
under  it  are  not  as  a  rule  intended  to  be  con- 
trolling in  case  of  an  irregular  Judgment  It 
was  passed  primarily  to  regulate  applications 
to  set  aside  Judgments  which  were  rendered 
according  to  the  course  and  practice  of  the 
court  and  were  in  all  respects  regular.  But 
in  case  of  irregular  Judgments  different  prin- 
ciples may  be  allowed  to  prevalL  Thus  in 
Becton  v.  Dunn,  137  N.  G  550,  50  S.  E.  289, 
on  this  subject  the  court  held:  "Section  274 
of  the  Code,  providing  that  a  motion  to  set 
aside  a  Judgment  for  'mistake,  inadvertence, 
surprise  or  excusable  neglect'  must  be  made 
within  one  year,  lias  no  application  to  an  Ir- 
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regular  Judgment;  that  Is,  one  contrary  to 
the  course  and  practice  of  the  court. '  (3)  A 
motion  to  set  aside  an  irregular  Judgment 
need  not  he  made  within  one  year  after  ren- 
dition of  same;  but  the  trial  judge  may,  In 
his  discretion,  vacate  same  upon  a  proper 
showing  made  within  a  reasonable  time." 
And,  delivering  the  opinion,  It  was  said: 
"The  authorities  are  all  to  the  effect  that  an 
irregular  judgment  may  be  set  aside  at  a  sub- 
sequent term,  independent  of  section  274 
Wolfe  V.  Davis,  74  N.  C.  597.  This  is  not 
done  as  a  matter  of  absolute  right  in  the  par- 
ty  litigant,  but  rests  in  the  sound  legal  dis- 
cretion of  the  court.  It  is  always  required 
that  a  party  claiming  to  be  Injured  should 
show  that  some  substantial  right  has  been 
prejudiced,  and  he  must  proceed  with  proper 
diligence  and  within  a  reasonable  time." 

The  judgments  rendered  in  the  present 
case  are  at  best  Irregular,  and  on  the  entire 
facts,  as  found  by  the  court  and  relevant  to 
the  inquiry  we  think  that  his  honor  wisely 
and  properly  exercised  the  legal  discretion 
conferred  upon  him  by  the  law  in  setting 
them  both  aside,  and  the  Judgment  of  the 
court  below  is  therefore  affirmed. 
'    Affirmed. 


(153  N.  C.  231) 

HERRING  et  nx.  v.  WILLIAMS  et  a.1 

(Supreme  Court  of  North  Carolina.     Oct  19, 
1910.) 

1.  Wills   (J   470*)  —  Constbuction  —  Irtin- 
TiON  OF  Testator— How  Ascebtained. 

In  construing  a  will  to  ascertain  the  inten- 
tion of  a  testator  from  the  language  used,  the 
court  must  consider  the  entire  will. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  i  988;    Dec.  Dig.  §  470. •] 

2.  Wn,Ls  (8  441*)— Construction— Intention 
OF  Testator— How  Ascertained. 

In  ascertaining  the  intention  of  a  testator, 
the  court  may  consider  the  condition  of  testa- 
tor's family,  how  be  was  circumstanced,  and  his 
relationship  to  the  objects  of  bis  testamentary 
disposition. 

[Ed.  Note.— For  other  cases,  see  WUIs,  Cent 
Dig.  f  958 ;   Dec.  Dig.  {  441.*] 

8.  Wills  (8  450*)  —  Construction  —  Words 
Used  by  Testator— All  Words  to  be  Giv- 
en Effect. 
In  the  construction  of  a  will,  effect  will  be 
given  to  all  words  used  by  the  testator,  unless 
they  are  in  themselves  meaningless,  or  so  vague 
that  no  definite  intention  can  be  inferred  from 
them,    or   plainly   inconsistent    with  an  other- 
wise clearly  expressed  intention,  or  repugnant 
to  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  906;   Dec.  Dig.  8  450.*] 
4.  Wills  (8  689*)— Devise  op  Life  Estate- 
Power  OF  Disposal— Words  "Dispose"  ob 
.,   "Sell"  not  Necessary. 

The  use  of  the  words  "dispose"  or  "sell," 
or  their  derivatives,  is  not  necessary  to  confer 
a  power  of  disposal  on  the  devisee  of  a  life  e»- 
tate. 

[Hd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1650,  1651 ;    Dec.  Dig.  8  689.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2114-2118:   vol.  7,  pp.  6406,  6407.] 


5.  Wills  (S  093*)— Devise  of  Life  Estate- 
Power  OF  Disposal  Liuited  to  Specific 
Purposes. 

_  When  the  power  of  disposal  given  to  a 
devisee  under  a  will  is  for  specific  pari>oses,  the 
power  is  limited  to  a  disposal  for  the  specific 
purposes  declared. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1653-1655;    Dea  Dig.  8  693.*] 

6.  Wills  (S  693*)— Life  Estate— Power  of 
Disposal— Estate  in  Rekaindeb — Waste. 

Testator  gave  bis  entire  estate,  real  and 
personal,  to  his  wife  for  life,  and  the  property, 
or  as  much  thereof  as  may  be  in  her  posses- 
sion at  the  time  of  her  death,"  was  given  in  fee 
to  an  adopted  daughter.  Held,  that  the  will 
conferred  npon  the  life  tenant  power  to  dispose 
of  the  proi)erty  during  her  life;  that  such  pow- 
er was  not  limited  to  any  specific  purpose ;  that 
her  deed  conveyed  the  fee  in  the  absence  of  re- 
strictive words;  and  that  the  devisee  of  the  re- 
mainder would  take  only  such  part  of  the  real 
estate  as  was  undisposed  of  by  the  life  tenant, 
precluding  any  right  of  action  for  waste  against 
the  life  tenant  and  her  grantee  in  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §8  1653-1665;   Dec.  Dig.  8  693.*] 

Appeal  from  Superior  Court,  Nash  County ; 
Guion,  Judge. 

Action  by  E.  T.  Herring  and  wife  against 
Carrie  Williams  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 

In  August,  1902;  William  R.  Williams  died, 
resident  in  Nash  county,  seised  of  a  tract  of 
land  containing  about  100  acres,  of  two  town 
lots  in  the  city  of  Rocky  Mount,  and  of  a 
small  quantity  of  personal  property.  He  left 
surviving  him  his  widow,  the  defendant  C-ar- 
rie  Williams.  He  had  no  living  children  bom 
to  him  and  his  wife,  but  when  the  feme 
plaintiff,  Settle  Herring,  whose  maiden  name 
was  Bettle  Melton,  was  only  10  weeks  old, 
he  adopted  her,  and  took  her  into  his  home 
as  his  foster  child.  On  March  11,  1902,  four 
months  prior  to  his  death,  the  said  Wllllani 
R.  Williams  had  his  neighbor  J.  B.  Stokes 
to  write  his  will  for  him,  and  in  that  will  he 
disposes  of  and  devises  bis  property  as  fol- 
lows, to  wit:  "I  give  and  bequeath  unto  my 
beloved  wife,  Carrie  Williams,  all  my  prop- 
erty— real,  personal  and  mixed— of  what  na- 
ture or  kind  soever,  and  wherever  the  same 
may  be  situate  at  the  time  of  my  death,  to 
have  to  hold  during  the  term  of  her  natural 
life;  and  at  the  death  of  my  wife,  the  said 
Carrie  Williams,  the  said  property  or  as 
much  thereof  as  may  be  in  her  possession  at 
the  time  of  her  death,  is  to  go  to  Bettie  Mel- 
ton, her  heirs  and  assigns,  forever."  Upoa 
the  death  of  the  testator,  the  widow  and  life 
tenant,  Carrie  Williams,  went  into  the  pos 
session  of  all  the  testator's  land  and  person- 
alty. On  February  23,  1903,  she  conveyed 
the  real  estate  In  fee  to  her  brother-in-law, 
the  defendant  Green,  In  exchange  for  land 
conveyed  by  him  to  her.  Green,  having  thus 
gotten  possession  of  the  land,  proceeded  to 
cut  from  the  lOO-acre  tract,  being  the  only 
timbered   land   of   which   the   testator   died 
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seised,  all  the  standing  timber  growing  there- 
on. It  Is  admitted  by  the  defendants  that 
no  part  of  the  buildings  and  Improvements 
Which  were  sabsequently  put  on  this  tiact  of 
land  by  Green  were  constructed  from  the 
timber  which  he  cut  and  removed.  It  Is  fur- 
ther admitted  that  he  cut  the  timber  "solely 
for  the  purpose  of  sale  and  profit,  and  not 
for  the  cultivation  of  the  land,  or  to  increase 
the  amount  of  cleared  land  for  the  purposes 
of  cultivation."  He  received  for  the  stand- 
ing timber  on  March  5,  1905,  the  net  sum  of 
$458. 

The  plaintiff  demanded  judgment  for  the 
waste  committed  and  the  forfeiture  of  the 
life  estate.  The  contentions  of  the  defend- 
ants were  that  Carrie  Williams,  the  wife  of 
the  testator,  under  the  provision  of  this 
will  above  quoted,  had  full  right  and  power 
to  dispose  of  any  and  all  the  real  estate  de- 
vised by  her  husband,  and  that  the  plaintiff 
Settle  was  entitled  to  only  such  of  his  prop- 
erty as  remained  undisposed  of  at  his  wife's 
death,  and  therefore  the  plalntilf  had  no 
cause  of  action  against  them.  His  honor  held 
against  this  contention  of  the  defendants, 
and  adjudged  that,  "under  the  will  of  the 
testator,  the  defendant,  Carrie  Williams,  be- 
came €md  was  entitled  to  an  estate  for  life^ 
and  that  the  plaintiff  Bettle  is  the  owner  of 
a  vested  remainder  in  fee  in  all  the  lands 
of  which  the  testator  died  seised,  after  the 
death  of  Us  wife  and  the  falling  in  of  the 
life  estate,"  and  that  the  deeds  of  Mrs.  Wil- 
liams to  Green  conveyed  only  the  life  estate 
of  Mrs.  Williams.  The  defendant  Green  al- 
so contended  that  he  could  offset  the  waste 
charged  by  showing  the  value  to  the  inherit- 
ance of  the  buildings  erected  by  him  on  the 
land.  His  honor  held  against  the  defendants 
on  this  contention.  The  Jury  having  found 
that  there  was  waste  and  assessed  the  dam- 
ages at  $458,  his  honor  rendered  Judgment 
declaring  the  estate  of  plaintiff  Mrs.  Herring 
onder  the  wUl  of  Mr.  Williams  to  be  in  fee 
for  the  amount  of  damages  found  by  the 
Jury,  and  further  adjudging  that,  if  the  mon- 
ey jndgmoit  was  not  paid  by  a  day  named, 
the  estate  of  the  defendants  in  the  wasted 
land  should  be  forfeit  to  the  plaintiff.  The 
defendants  moved  for  Judgment  as  of  non- 
salt,  but  tills  was  overruled.  The  defend- 
ants appealed. 

T.  T.  Thome  and  J.  0.  U  Harris,  for  ap- 
pellants.   Bnnn  &  Spmill,  for  appellees. 

MANNING,  J.  The  primary  purposes  of 
the  courts  when  a  will  is  presented  for  con- 
struction is  to  ascertain  the  intention  of  the 
testator  from  the  language  used  by  him. 
In  ascertaining  such  intention,  the  entire 
will  mnst  be  considered,  and  it  Is  competent 
to  consider  the  condition  of  the  testator's 
family,  how  he  was  circumstanced,  and  his 
relationship  to  the  objects  of  his  testamen- 
tary disposition,  so  as  nearly  as  possible  to 
get  his  view  point  at  tlie  time  the  will  is 
executed.    In  the  present  case  the  testator's 


family  was  composed  of  his  wife,  the  de- 
fendant Carrie  Williams,  and  his  foster 
daughter,  the  plaintiff  Mrs.  Bettle  Herring. 
He  had  no.  children  of  his  own,  and  be  and 
his  wife  had  raised  the  feme  plaintiff  from 
an  Infant  10  weeks  old.  She  was  living  with 
the  testator  and  his  wife  at  the  time  of  his 
death.  The  testator's  estate  consisted  of  a 
few  articles  of  personal  property  of  small 
value,  a  tract  of  land  of  about  100  acres,  of 
which  the  arable  land  was  sufficient  for  a 
one-horse  farm.  The  buildings  and  the  arable 
land  were  only  in  fair  condition,  and  the 
remainder  of  the  land  was  timber  land,  also 
a  house  and  lot  in  the  town  of  Bocky  Mount, 
and  an  unimproved  lot  In  the  same  town. 
The  tract  of  farm  land  was  worth  at  his 
death  about  $1,250  or  $1,600.  The  evidence 
does  not  disclose  the  value  of  the  house  and 
lot  or  the  unimproved  lot,  but  the  Inference 
from  the  evidence  is  that  they  were  not  of 
large  value,  probably  not  exceeding  |1,000  or 
$1,200.  At  the  time  of  his  death,  the  testator 
was  employed  as  an  overseer  of  another 
farm,  and  his  own  farm  was  rented,  and  his 
income  from  his  work  must  have  constituted 
the  principal  source  of  support  for  his  wife 
and  foster  child.  The  will  itself  furnishes 
sufficient  proof  of  the  affection  of  the  tes- 
tator for  his  wife,  and  we  will  assume  that 
he  entertained  feelings  of  affection  for  his 
foster  daughter.  It  is  clear  from  the  lan- 
guage of  the  will  that  a  lite  estate  is  vested 
In  the  wife,  and  a  remainder  in  fee  in  the 
feme  plaintiff.  It  is  equally  clear  that  the 
life  estate  vested  in  the  wife  covered  the 
testator's  entire  estate — "all  my  property, 
real,  personal  and  mixed,  of  what  nature  or 
kind  soever,  and  wheresoever  the  same  shall 
be  at  the  time  of  my  death."  But  the  re- 
mainder in  fee  to  his  foster  daughter,  the 
feme  plaintiff,  is  limited  to  the  "said  prop- 
erty or  as  much  thereof  as  may  be  in  her 
(his  wife's)  i)08seB8lon  at  the  time  of  her 
death."  So  the  precise  question  Is:  Do  the 
words  "as  much  thereof  as  may  be  in  her 
possession  at  the  time  of  her  death"  annex 
as  appurtenant  to  the  life  estate  a  power  of 
disposition  In  the  life  tenant?  If  the  power 
of  disposition  is  appurtenant  to,  or  incident 
to,  the  life  estate,  then  under  the  decision  of 
this  court  In  Parks  v.  Robinson,  138  N.  a 
269,  60  S.  B.  649,  the  life  tenant  could  con- 
vey in  fee  in  the  exercise  of  that  power. 
In  that  case,  Connor,  X,  speaking  for  this 
court,  said:  "To  restrict  the  power  of  dis- 
posal of  her  life  estate  would  be  to  nullify 
Its  effect.  She  had  such  power  incident  to 
her  life  estate.  To  confine  the  power  of  dis- 
posal to  such  life  estate  would  do  violence 
to  the  rule  of  construction  that  every  word 
used  by  the  testator  should  be  given  force." 
The  language  of  the  will,  construed  in  tliat 
case,  was  as  follows:  "I  give  ♦  •  •  to 
my  beloved  wife,  Ann  Parks,  during  her  nat- 
ural life  and  at  her  disposal,  all  the  rest, 
residue  and  remainder  of  my  real  and  per- 
sonal estate."    There  was  in  that  will,  dlf- 
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ferlng  from  the  one  now  being  considered, 
DO  limitation  over.  But  in  tlie  case  of  Troy 
V.  Troy,  60  N.  0.  624,  a  will  was  presented 
to  this  court  with  a  remainder  In  fee  to  the 
son,  limited  upon  the  life  estate  of  the  wife, 
and  Pearson,  G.  J.,  speaking  for  the  court, 
said:  "This  is  a  power  appurtenant  to  her 
life  estate,  and  the  estate  which  may  be 
created  by  Its  exercise  will  take  effect  out  of 
the  life  estate  given  to  her,  as  well  as  out 
Of  the  remainder.  A  power  of-  this  de8crli>- 
tlon  Is  construed  more  favorably  than  a  nak- 
ed power  given  to  a  stranger,  or  a  power  ap- 
pendant, because,  as  its  exercise  will  be  In 
derogation  of  the  estate  of  the  person  to 
whom  .It  is  given,  It  Is  less  apt  to  be  resorted 
to  Injudiciously  than  ope  given  to  a  stranger, 
or  one  which  does  not  affect  the  estate  of 
the  person  to  whom  It  to  given."  Stroud  v. 
Morrow,  52  N.  G.  463:  Burleigh  v.  Clough,  52 
N.  H.  267,  13  Am.  Rep.  23;  Herring  v.  Bar- 
row, L.  R.  13  Chan.  DIv.  144;  Stuart  v. 
Walker,  72  Me.  145,  39  Am.  Rep.  311;  Ayer 
T.  Ayer,  128  Mass.  675;  Fairman  t.  Beal,  14 
III.  244;  Jackson  v.  Robins,  16  Johns.  (N. 
X.)  537;  Underwood  v.  Cave,  176  Mo.  1,  75 
S.  W.  451;  McCuIlough's  Adm'r  t.  Anderson, 
90  Ky.  126,  13  S.  W.  353,  7  I*  R.  A.  836; 
2  UnderhlU  on  Wills,  {  687. 

Do  the  words  of  this  will  confer  upon  the 
life  tenant  a  power  of  disposal  of  the  prop- 
erty devised?  Unless  such  effect  Is  given  to 
them,  we  must  reject  as  meaningless  the 
words,  "or  as  much  thereof  as  may  be  in 
ber  possession  at  the  time  of  her  death." 
The  contention  of  the  feme  plaintiff  Is  that 
the  remainder  In  fee  vested  In  her  by  the 
will  extends  to  and  embraces  all  the  prop- 
erty of  which  the  testator  was  seised  and 
possessed  at  his  death,  and  In  which  he  de- 
vised a  life  estate  to  his  wife,  except  pos- 
sibly such  as  ipso  Dsu  consumuntur,  and  bo 
completely  is  the  wife  deprived  of  any  pow- 
er of  disposition  the  plaintiff  can  maintain 
an  action  to  recover  damages  for  voluntary 
waste.  As  we  have  said,  to  accept  the  con- 
tention of  the  plaintiff  would  be  to  strike 
from  the  ^11  the  words  we  have  quoted. 
But  we  understand  the  rules  of  construction 
to  require  us  to  give  effect  to  all  the  words 
used  by  the  testator,  unless  they  are  In  them- 
selves meaningless,  or  so  vaguely  express  a 
purpose  that  no  definite  Intention  can  be  In- 
ferred, or  are  plainly  Inconsistent  with  an 
otherwise  clearly  expressed  Intention,  or  are 
repugnant  to  some  established  rule  of  law. 
Redf.  on  Wills,  431-433.  It  will  be  noted 
that  the  testator  does  not  use  the  word  "dis- 
pose'' or  "sell"  or  any  of  their  derivatives, 
but  that  It  Is  not  necessary  to  use  these 
words  or  either  of  them  to  confer  a  power  of 
disposal  has  been  held  In  numerous  cases 
where  the  words  used  Imply  such  power. 
Clark  T.  Mlddlesworth,  82  Ind.  240 ;  Hender- 
son V.  Blackburn,  104  III.  227,  44  Am.  Rep. 
780;  Bamforth  v.  Bamforth,  123  Mass.  280; 
Johnson  v.  Battelle,  125  Mass.  453;  Leggett 
V.  FlrCb,  132  N.  X.  7.  29  N.  E.  950;    SUvers 


V.  Canary,  109  Ind.  267,  9  N.  E.  904;  Farisb 
V.  Wayman,  91  Va.  430,  21  S.  B.  810;  Un- 
derwood V.  Cave,  176  Mo.  1,  75  S.  W.  461. 
It  Is  also  settled  by  the  weight  of  authority 
that  when  the  power  of  disposal  Is  given  for 
specific  purposes,  as  for  support  and  main- 
tenance of  the  devisee  of  the  life  estate  or 
of  such  and  others,  the  power  Is  limited  to 
be  exercised  for  the  particular  purposes  de- 
clared. Chase  v.  Ladd,  153  Mass.  126,  26 
N.  E.  429,  25  Am.  St  Rep.  614;  Morford  v. 
Dleffenbacker,  54  Mich.  693,  20  N.  W.  600; 
Swarthout  v.  Ranler,  143  N.  T.  499,  38  N.  B. 
726;  Stuart  v.  Walker,  72  Me.  145;  Hender- 
son V.  Blackburn,  104  III.  227,  44  Am.  Rep. 
780;  Grlffln  v.  Griffin,  141  111.  373,  31  N.  B. 
131 ;  Wood  V.  Robertson,  113  Ind.  323,  15  N. 
E.  457;  Jenkins  v.  Compton,  123  Ind.  117, 
23  N.  B.  1091.  In  the  case  of  Clark  v.  Mld- 
dlesworth, 82  Ind.  240,  the  court  In  constm- 
Ing  a  win  containing  the  following  devise: 
"I  hereby  will  •  ♦  •all  my  property, 
real  and  personal,  to  my  wife,  Mary  A.  Clark, 
during  her  life,  and  at  her  death,  should  any- 
thing remain,  the  same  to  be  divided  among 
my  heirs  at  law" — said:  "We  think  It  quite 
clear  that  the  will  of  A.  B.  Clark  gave  to  his 
widow,  Mary  A.  Clark,  a  life  estate  In  said 
lot,  and  that  It  also  gave  her,  by  the  clear- 
est Implication,  a  power  to  dispose  of  the 
same.  The  words,  'and  at  her  death,  should 
anything  remain,'  are  senseless  and  without 
meaning  unless  the  testator  Intended  that 
the  tenant  for  life  might  prior  to  her  death 
dispose  of  the  property  devised  to  her  for 
life.  The  words  show  that  be  must  have  con- 
templated this  at  the  time,  and  therefore 
have  Intended  It"  In  Paine  v.  Barnes,  100 
Mass.  470,  a  testator  gave  to  his  wife  all  his 
real  and  personal  estate,  "for  her  support 
and  benefit  during  her  natural  life,"  and 
after  his  wife's  death,  "If  anything  of  said 
estate  should  remain,"  he  gave  It  over  to 
third  persons,  and  It  was  held  by  the  coart: 
"The  court  are  of  opinion  that  the  language 
of  the  devise  to  the  wife  can  only  be  con- 
strued as  giving  ber  an  estate  for  life,  with 
a  contingent  power  of  disposition  of  the  re- 
mainder only  In  case  of  its  being  needed  for 
her  support.  The  fact  that  there  is  a  re- 
mainder devised  over,  after  the  estate  for 
life  to  her,  shows  that  It  could  not  be  In- 
tended to  give  her  a  fee,  and  that  the  pur- 
pose for  which  the  estate  is  given  can  only 
at  the  most  Imply  a  power  of  disposal  If  the 
exigency  should  arise.  Perhaps,  upon  the 
authorities,  the  use  of  the  phrase,  'If  any- 
thing should  remain,'  In  connection  with  the 
devise  of  a  remainder  of  real  estate  after  an 
estate  for  life,  would  Imply  a  power  to  con- 
vey, as  otherwise  there  could  be  no  reason 
for  the  doubt  whether  the  estate  would  re- 
main. Blanchard  v.  Blanchard,  1  Allen 
[Mass.]  223 ;  Andrews  v.  Bank  of  Cape  Ann, 
3  Allen  [Mass.]  313;  Lynde  v.  Estabrdok,  7 
Allen  [Mass.]  68."  To  the  same  effect  is  Sli- 
vers V.  Canary,  109  Ind.  267,  9  N.  B.  904.  in 
which  case  the  court  held  that  the  words. 
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"what  may  not  be  consumed  of  real  and  per- 
sonal estate  at  my  wife's  decease,"  conferred 
by  implication  the  power  of  disposal  in  fee, 
and  that  the  remainder  was  limited  to  so 
much  as  remained  unconsumed  at  the  death 
of  the  tenant  for  life.  In  Leggett  v.  Firth, 
132  N.  X.  7,  29  N.  E5.  950,  the  court  said: 
'•But  the  remainder  itself  was,  In  turn,  lim- 
ited by  the  words,  'If  any,'  which  show  that 
the  testator  did  not  Intend  that  necessarily 
there  would  be  anything  left  upon  the  death 
of  his  wife.  The  remainder,  If  any,'  means 
the  same  as,  'if  there  shall  be  any  remain- 
der,' and  the  gift  over  Is  of  what  may  be 
left.  As  It  all  would  be  left  unless  there  was 
a  right  to  dispose  of  It,  It  follows  by  neces- 
sary Implication  that  he  Intended  his  wife 
should  have  that  power.  Otherwise  the 
words,  "If  any,'  must  be  rejected  as  having 
no  meaning  whatever."  In  determining  the 
Intention  of  a  testator  to  grant  to  a  tenant 
for  life  the  power  to  dispose  of  the  property 
deylsed  or  bequeathed,  much  weight  has  been 
given  to  the  words  by  which  the  limitation 
over  Is  confined  to  what  estate  remains  upon 
the  death  of  the  first  taker.  Such  intention 
has  been  held  to  conclusively  appear  In  case 
the  property  devised  could  only  be  diminish- 
ed by  a  disposition  of  It  by  the  one  to  whom 
the  life  estate  is  given.  Such  declarations 
are  held  to  be  Inconsistent  with  a  supposi- 
tion that  the  whole  property  was  to  remain 
undiminished  In  the  hands  of  the  first  taker." 
BrameU  v.  Cole,  136  Mo.  201,  87  S.  W.  924, 
58  Am.  St  Rep.  619;  Harris  v.  Knapp,  21 
Pick.  (Mass.)  412.  Guided  by  these  well-con- 
sidered and  well-reasoned  opinions,  we  are 
led  to  the  conclusion  that  the  testator  by  the 
words  used  by  him,  to  wit,  "or  as  much  there- 
of as  may  be  in  her  iMssesslon  at  the  time 
of  her  death,"  conferred  upon  his  wife — the 
devisee  of  the  life  estate — ^the  power  to  dis- 
pose of  any  part  or  all  of  said  property  dur- 
ing her  life,  that  such  power  was  not  lim- 
ited to  any  specific  purpose,  and  that  a  deed 
made  by  her  conveyed  the  fee-simple  title 
unless  restrictive  words  were  used  In  the 
deed,  shovrlng  that  a  less  estate  was  con- 
veyed, and  that  the  feme  plalntlS  was  en- 
titled, as  the  devisee  of  the  remainder  In  fee, 
only  to  such  of  the  real  estate  as  was  undis- 
posed of  by  the  wife.  As  to  the  status  of 
the  land  Mrs.  Williams  received  in  exchange 
for  the  land  owned  by  her  husband  and  de- 
vised In  the  will,  we  will  not  now  determine, 
as  no- question  affecting  that  is  presented  by 
this  appeal.  If  she  die  possessed  of  that, 
then  Its  status  can  be  determined,  and  not 
before.  Having  reached  this  conclusion, 
there  is  error  In  the  rulings  and  judgment 
of  his  honor,  and  the  motion  of  the  defend- 
ants for  Judgment  as  of  nonsuit  should  have 
been  granted.  The  Judgment  rendered  will 
be  set  aside  and  a  Judgment  as  of  nonsuit 
will  be  entered. 
Error,  and  reversed. 


OSS  N.  C.  270) 
LYNCH  V.  LOFTIN  et  aL 
(Supreme  Oourt  of  North  Carolina.     Oct  19, 
1910.) 

1.  BixLs  ARD  Notes  (t  306*)  —  Subsequent 

Under  Revlsal  1906,  !  2217,  making  in- 
dorsers  liable  prima  facie  in  the  order  in  which 
they  indorse,  a  payee  who  has  been  compelled 
to  pay  a  note  on  his  indorsement  cannot  en- 
force reimbursement  from  a  subsequent  indorser. 
[EXl  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  727 ;  Dec.  Dig.  i  306.*] 

2.  JuDGMKNT  (I  90*)  —  Consent  Judgment  — 
Opebation. 

A  decree  by  consent  must  stand  as  an  en- 
tirety or  be  vacated  altogether,  unless  the  par- 
ties by  like  consent  agree  on  and  incorporate 
into  it  an  alteration,  and,  if  a  clause  t>e  stricken 
out  against  the  will  of  a  party,  the  decree  no 
longer  binds. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ff  148,  149;  Dec  Dig.  !  90.*J 

a  Judgment  (i  72*)— Bt  Consent— Vauditt. 
A  consent  judgment  rendered  without  the 
consent  of  one  of  the  parties  thereto  is  properly 
vacated.  ' 

[Ea.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  ISO;  Dec.  Dig.  I  72.») 

4.  B1L1.S  AND  Notes  (§  459*)— Suits— Pasties. 

The  maker  of  a  note  is  a  necessary  party 
to  a  suit  by  the  payee  to  recover  from  a  sut>se- 
quent  indorser  the  amount  of  a  judgment  recov- 
ered against  the  payee  as  indorser,  involving 
an  agreement  between  the  maker  and  snch  sub- 
sequent indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {S  1424-1433;  Dec.  Dig.  i 
459.*] 

5.  Bills  and  Notes   (%  806*)  —  Beimbubsb- 
ment  7bom  subsequent  lndobsebr-.plead- 

INO. 

In  a  suit  by  the  payee  of  a  note  to  recover 
from  a  subsequent  indorser  the  amount  of_  a 
judgment  obtained  against  the  payee  as  an  in- 
dorser, a  change  in  the  prima  facie  order  of  lia- 
bility of  indorsers  fixed  by  Revisal  1905,  §  2217. 
is  not  shown  by  allegation  of  a  contract  between 
the  maker  and  such  subsequent  indorser  where- 
by the  note  was  to  be  discharged,  in  the  ab- 
sence of  a  showing  that  the  maker  executed  the 
contract  on  his  pert. 

[Bid.    Note.— For  other   cases,   see  Bills  and 
Notes,  Dec.  Dig.  8  306.*] 
a  Bii.1,8  AND  Notes  (§  306*)— Indobsement— 

Bights  Between  Indorskks. 

If  the  maker  of  a  note  by  performing  an 
agreement  with  a  subsequent  indorser  discharg- 
ed and  paid  the  note,  the  payment  inured  to 
the  benefit  of  the  payee,  as  affecting  his  liability 
as  indorser,  and  such  indorser  would  be  required 
to  account  to  the  payee  for.  the  consideration 
received. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  De&  Dig.  §  306.  •] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Cooke,  Judge. 

Action  by  S.  L.  Lynch  against  S.  H.  Lof- 
tln  and  others.  From  a  judgment  on  demur- 
rer, defendants  Loftin  &  Pollock  appeal. 
Reversed. 

Civil  action,  heard  on  demurrer  by  the  de- 
fendants to  the  complaint  His  honor  sus- 
tained the  demurrer  as  to  one  of  the  defend- 
ants, .from  which  ruling  no  api>eal  was 
prosecuted,  and  overruled  It  as  to  the  def end- 
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ants  liOftln  &  PoIlo<^  assignees,  who  ap- 
pealed to  this  court 

On  the  16th  day  of  April,  IftlO,  J.  W. 
Lynch  and  L.  Y.  Morrill  executed  and  de- 
livered their  note  for  $1,500,  payable  eO 
days  after  date  to  the  plaintiff,  S.  L.  I^ynch, 
and  the  plaintiff  thereafter  indorsed  the 
same  In  blank,  and  the  same  was  delivered 
to  S.  H.  Loftln.  This  was  done  before  ma- 
turity, and  the  Merchants'  National  Bank  of 
Richmond,  Va.,  took  the  same  as  collateral 
security  prior  to  the  execution  of  the  deed  of 
assignment  by  Loftln.  After  the  delivery  of 
said  note  to  Loftln  and  Its  transfer  to  the 
bank,  the  said  S.  H.  Loftln  made  a  deed  of 
assignment  on  the  21st  day  of  May,  1901,  to 
the  defendant  Pollock  and  B.  W.  Canady, 
and  B.  W.  Canady  died  prior  to  the  institu- 
tion of  this  action.  At  March  term,  1903, 
of  Lenoir  county  superior  court,  there  were 
several  civil  suits  pending  wherein  Loftln 
and  his  assignees  and  J.  W.  Lynch  and  the 
Gay  Lumber  Company  were  interested, 
among  them  being  an  action  entitled  "W. 
D.  Pollock  and  B.  W.  Canady,  Assignees  of 
S.  H.  Loftln,  and  the  Merchants'  Bank  of 
Richmond',  Va.,  Plaintiffs,  and  J.  W.  L^nch, 
L.  v.  Morrill  and  S.  L.  Lynch,  Defendants," 
and  on  the  19th  day  of  March,  1903,  the  said 
Loftln,  Canady,  and  Pollock  and  J.  W. 
Lynch  entered  into  an  agreement  for  the  set- 
tlement of  their  matters  in  difference,  a 
great  part  of  which  was  litigation.  The  ma- 
terial part  of  which  is  as  follows:  "(6)  It 
is  hereby  understood  and  agreed  that  the 
said  S.  H.  Loftln  and  W.  D.  Pollock  and  B. 
W.  Canady,  assignees,  shall  return  to  the 
said  J.  W.  Lynch,  free  of  all  cost  and  ex- 
pense to  him,  his  certificate  of  stock  for  one 
hundred  and  fifty  (150)  shares  in  the  Gay 
Lumber  Company,  and  all  notes  and  accounts 
held  against  the  said  J.  W.  Lynch  and  the 
said  Gay  Lumber  Company."  On  account  of 
said  agreement,  a  consent  judgment  was  en- 
tered in  the  suit  above  set  forth,  and  said 
suit  being  upon  the  note  sued  on,  as  It  then 
appeared,  it  was  ordered  In  the  Judgment, 
which  is  set  forth  as  "Exhibit  B,"  that  the 
plaintiffs  should  surrender  to  the  defend- 
ants the  note  sued  on  in  their  action.  After- 
wards a  suit  was  Instituted  by  the  Mer- 
chants' National  Bank  of  Richmond,  Va., 
Plaintiff,  V.  S.  H.  Loftin,  J.  W.  Lynch  and 
Wlf^  Lorena  Lynch,  L.  Y.  Morrill,  and  S. 
L.  Lynch,  wherein  it  was  adjudicated  that 
there  was  no  such  bank  as  the  "Merchants' 
Bank  of  Richmond,  Va.,"  which  was  the 
bank  named  In  the  suit,  of  which  Exhibit 
B  is  the  judgment,  and  it  was  adjudicated 
that  the  Merchants'  National  Bank  of  Rich- 
mond, Va.,  which  held  the  note  sued  on  in 
the  case  at  bar,  never  gave  anybody  author- 
ity to  make  It  a  party  to  Elxhlblt  B,  and  that 
it  was  not  bound  by  any  agreement  made  in 
Exhibit  A,  and  it  thereupon  collected  its 
debt  from  the  plaintiff,  amounting  to  $1,- 
875.50,  J.  W.  Lynch  and  L.  V.  Morrill  being 


Insolvent,  to  recover  whldi  amoant  the  plain- 
tiff now  sues  S.  H.  Loftln.  The  defendant 
Loftln  assigned  as  ground  for  bis  demur- 
rer (1)  that  the  complaint  alleged  no  cause 
of  action  against  him,  in  that  (a)  the  plain- 
tiff was  not  a  party  to  the  agreement  con- 
taining the  above  recital  and  furnished  no 
part  of  the  consideration;  (b)  that  defend- 
ant was  not  a  party  to  the  action  In  which 
it  was  adjudged  by  consent  that  the  note  be 
surrendered  to  J.  W.  Lynch,  which  Judgment 
was  subsequently  set  aside  and  declared  in- 
operative; (c)  that  the  complaint  does  not 
allege  performance  of  the  conditions  imposed 
upon  J.  W.  Lynch  by  the!  agreement  and 
contract  sued  upon;  (d)  that  the  note  re- 
cited In  the  complaint  was  not  held  at  the 
date  of  that  agreement  or  ever  thereafter 
held  by  S.  H.  Loftln  or  bis  assignees.  (2) 
Because  J.  W.  Lynch  was  not  a  party  to  this 
action,  and  that  he  was  a  necessary  party. 

Loftin,  Varser  &  Dawson,  for  appellants. 
6.  W.  Cowper,  T.  T.  Ormond,  and  John  D. 
Bellamy  &  Son,  for  appellee. 

MANNING,  X  This  case  presents  some 
unusual  features.  The  plaintiff  takes  a  note 
from  3.  W.  Lynch  and  L.  V.  MorrUl  for 
$1,500  In  the  usual  form.  He  indorses  that 
note  in  blank  and  It  comes  before  maturity 
to  the  possession  of  the  defendant  S.  H.  Lof- 
tin, who  Indorses  it  to  the  Merchants'  Na- 
tional Bank  of  Richmond,  Va.  The  note  being 
unpaid  at  maturity,  the  bolder  sued  the  in- 
dorsers  and  makers  And  recovered  Judguieut. 
The  plaintiff,  being  the  first  Indorser  (the 
principals  being  Insolvent),  has  paid  the  Judg- 
ment amounting  to  $1,875.50.  This  amount  he 
now  seeks  to  recover  of  his  subsequent  indor- 
ser, S.  H.  Loftin.  It  would  seem  to  be  dear 
that  he  could  not  recover.  Section  2217,  Re- 
vlsal  1905;  Adrian v.McCasklll,  103 N.a  182, 
9  S.  E.  284,  3  li.  R.  A.  759,  14  Am.  St  Rejk 
788.  "As  respects  one  another,  indorsers  are 
liable  prima  facie  In  the  order  in  which  they 
Indorse;  but  evidence  is  admissible  to  show 
that  as  between  or  among  themselves  they 
have  agreed  otherwise."  Revisal  1905,  i 
2217.  But  the  plaintiff  endeavors  to  prevent 
this  result  by  setting  up  an  agreement  made 
by  defendant  Loftin  and  his  assignees  under 
a  deed  of  assignment  for  the  benefit  of  his 
creditors  with  J.  W.  Lynch,  one  of  the  prin- 
cipals in  the  note  recited.  '  The  material  part 
of  the  agreement  alleged  by  plaintiff  -is  the 
paragraph  set  out  in  the  preceding  statement 
of  the  case.  It  will  be  observed  that  the 
plaintiff  was  not  a  party  to  that  agreement, 
but  he  contends  that  he  was  a  beneficiary 
thereof,  and  that  he  can  insist  upon  its  i)er- 
formance  by  the  defendant;  and  upon  his 
failure  that  he  Is  entitled  to  recover  dam- 
ages, to  wit,  the  amount  paid  by  him  in  sat- 
isfaction of  the  Judgment  recovered  upon  the 
note.  The  plaintiff  farther  Invokes  to  his 
aid  a  consent  Judgment  rendered  in  an  ac- 
tion brought  upon  the  note,  to  which  the  de- 
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fendant  Loftiik  was  not  a  party,  and  which 
Judgment  was  subsequently  rendered  nuga- 
tory by  another  Judgment  of  the  superior 
court  of  Lenoir  county  upon  the  ground  that 
one  of  the  parties  named — the  banking  cor- 
poration— did  not  exist,  and  because,  fur- 
ther, none  of  the  parties  to  the  pretended 
consent  Judgment  had  any  authority  to  bind 
the  real  owner  of  the  note  by  such  a  Judg- 
ment In  Vaughan  v.  Gooch,  92  N.  a  521, 
Smith,  C  J.,  spealclng  for  this  court  to  the 
effect  and  validity  of  a  consent  Judgment, 
said:  "The  Judgment,  or,  as  it  la  termed,  the 
decree,  Is,  by  consent,  the  act  of  the  parties 
rather  than  of  the  court,  and  It  can  only  be 
modified  or  changed  by  the  same  concurring 
agencies  that  first  gave  it  form,  and  what- 
ever has  been  legitimately  and  In  good  faith 
done  In  carrying  out  its  provisions  must  re- 
main undisturbed.  The  authorities  to  this 
effect  are  simple  and  decisive  among  our 
own  adjudications.  In  Wilcox  v.  Wilcox, 
36  N.  C.  36,  Gaston,  J.,  declares  a  decree  ren- 
dered by  consent  to  be  In  truth  the  decree  of 
the  parties,  and  in  such  a  decree,  stat  pro 
ratlone,  voluntas — ^"thelr  will  is  a  sufficient 
reason."  In  Edney  v.  Edney,  81  N.  C.  1, 
DlUard,  J.,  says  that:  "A  decree  by  consent, 
as  such,  must  stand  and  operate  as  an  en- 
tirety, or  be  vacated  altogether,  unless  the 
parties  by  a  like  consent  shall  agree  upon 
and  incorporate  into  it  an  alteration  or  modi- 
fication. If  a  clause  be  stricken  out,"  he 
adds,  "against  the  will  of  a  party,  then  it  is 
no  longer  a  consent  decree,  nor  is  It  a  decree 
of  the  court,  for  the  court  never  made  it" 
Such  being  the  law  of  this  state,  the  consent 
Judgment  was  properly  avoided  as  having 
been  rendered  without  the  consent  of  one  of 
the  parties  thereto.  Further,  the  defendant 
Loftln  was  not  a  party  to  the  consent  Judg- 
ment or  the  action  in  which  it  was  render- 
ed. As  it  cannot  operate  as  an  entirety,  it  is 
altogether  a  nullity,  and  the  plaintiff  can 
derive  no  benefit  therefrom.  The  facts 
which  render  it  ineffective  appear  in  the 
complaint 

We  will  next  consider  the  agreemeut  upon 
which  plaintiff  relies  to  change  the  order  of 
liability  upon  the  note.  If  this  agreement 
does  not  change  this  order  of  liability,  then 
the  complaint  states  no  cause  of  action,  and 
the  demurrer  should  have  been  sustained. 
The  complaint  does  not  distinctly  allege  a 
change  tn  the  prima  facte  order  of  liability, 
but  it  sets  out  the  contract,  and,  if  this  ef- 
fects this  change,  it  would  be  held  under  our 
liberal  construction  of  pleadings  sufficiently 
pleaded.  The  contract  was  executory  in  its 
prorlBions.  J.  W.  Lynch,  a  party  thereto, 
was  required  to  transfer  certain  properties, 
and  the  defendant  Loftln  was  required  to  do 
certain  acts.  The  plaintiff  does  not  allege 
any  performance  by  J.  W.  Lynch,  through 
whom  he  must  work  out  his  rights,  of  the 


acts  required  of  him  by  the  cpntract  The 
contract  is  simply  alleged,  to  have  been  ex- 
ecuted, and  there  the  allegation  ends.  Noth- 
ing is  charged  to  have  been  done  under  it 
and  no  new  relations  or  rights  acquired.  To 
hold  the  defendant  Loftln  to  a  performance, 
conceding  that  It  is  efficient  to  protect  the 
plalntifT  and  vest  in  him  an  enforceable 
right,  without  alleging  a  performance  by  J. 
W.  Lynch  of  the  covenants  and  agreemoits 
imposed  upon  him,  and  especially  as  plaintiff 
rests  upon  a  performance  by  J.  W.  Lynch  to 
entitle  him  to  any  relief,  would  be  unwar- 
ranted by  any  principle  of  liberal  construc- 
tion of  pleading  or  by  any  recognized  princi- 
ple of  law  or  equity.  There  is  an  entire  ab- 
sence of  essential-  connection  between  the 
matters  alleged  and  the  relief  demanded. 
We  think  J.  W.  Lynch  not  only  a  proper, 
but  a  necessary,  party  to  this  action.  I^  as 
a  fact  3.  W.  Lynch  performed  his  part  of 
the  agreement,  and  his  performance  was  a 
discharge  and  payment  of  the  note  describ- 
ed in  the  complaint,  to  9.  H.  Loftln  the  de- 
fendant he  being  a  principal  in  the  note,  his 
payment  would  inure  to  the  benefit  of  the 
plaintiff' whose  liability  was  only  that  of  an 
Indorser,  and  as  between  plaintiff  and  de- 
fendant the  defendant  would  be  required  to 
account  to  the  plaintiff  for  the  consideratlos 
received.  In  this  way  only  in  our  opinion 
can  the  agreement  be  of  any  avail  to  the 
plaintiff,  but  even  in  this  way  it  Is  doubtful 
If  this  note  was  embraced  within  the  terms 
of  the  agreement  It  was  not  "held"  by  the 
defendant  Loftln  or  his  assignees,  as  may 
have  been  known  to  J.  W.  Lynch.  In  any  ■ 
view,  the  demurrer  should  have  been  sus- 
tained, and  the  action  will  be  dismissed  un- 
less the  plaintiff  shall  obtain  leave  to  make 
new  parties  and  to  amend  his  complaint  and 
insert  therein  the  necessary  allegations  to 
entitle  him  to  relief. 

In  overruling  the  demurrer,  there  was  er- 
ror. 

HOKK,  J.,  not  sitting. 


°  (US  N.  0.  244) 

TOMLINSON  OHAIR  MFG.  CO.  ▼. 
TOWNSRND. 

(Supreme  Court  of  North  Carolina.     Oct  19, 
1910.) 

1.  Depositions  (i  107*)  —  Tbial— Objection 
TO  Deposition— Waiveb  of  Objection. 
An  objection  to  the  admission  in  evidence 
of  a  deposition  on  the  ground  that  the  witness 
had  not  been  "duly  summoued,"  a  subpoena  to 
his  county  having  iieen  returned  "not  to  be 
found,"  made  for  the  first  time  during  the  trial 
and  after  the  introduction  of  evidence,  is  waived 
l>ecause  it  was  not  taken  before  the  tieginning  of 
the  trial. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  |{  309.  310 ;  Dec.  Dig.  g  107.*] 
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2.  Appeal  and  Ebrob  (J  1050*)— Admipsion 
OF  Deposition— Testimony  Not  Matebial 
— Habui^ss  Erbob. 

The  erroneous  admiBsion  of  a  deposition 
containing  immaterial  testimony  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  {  4154;  Dec.  Dig.  i  1050.*] 

3.  Statutes  (§5  174,  175*)— Pow  Oonstbued. 

A  statute  must  be  given  a  reasonable  con- 
struction to  effectuate  its  meaning. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  2B4 ;   Dec  Dig.  §S  174,  175.*] 

4.  Depositions  (§  12*)  —  Admission  in  Evi- 
dence —  Statute  —  C0N8TBncTioN—"DuLT 
Summoned." 

Revisal  1905,  {  1645  (9),  provides  that  a  dep- 
osition may  be  read  if  the  deposing  witness  has 
been  "duly  summoned,"  and  is  absent  from  the 
state  at  the  time  of  the  trial,  or  more  than  75 
miles  from  the  place  of  trial,  without  the  pro- 
curement of  the  party  offering  the  deposition. 
Held,  that  the  words  "duly  summoned,"  used  in 
the  statute,  are  equivalent  to  and  mean  "sub- 
poena duly  issued,"  implying  that  due  effort  baa 
been  made  to  secure  the  presence  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  S  27 ;  Dec.  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2264.] 

Appeal  from  Superior  Court,  Robeson 
County;   W.  R.  Allen,  Judge. 

Action  by  the  Tomllnson  Chair  Manufac- 
turing Company  against  C.  M.  Townsend. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   No  error. 

McNeill  &  McNeill,  for  appellant  Mcln- 
tyre,  Lawrence  &  Proctor,  for  appellee. 

CLARK,  O.  J.  The  deposition  of  T.  W. 
Andrews  was  regularly  taken,  the  witness 
being  duly  subpoenaed,  notice  served  on  the 
opposite  party,  and  full  opportunity  for  both 
sides  to  be  present.  During  the  trial,  after 
much  evidence  had  been  introduced,  the  de- 
fendant for  the  first  time  objected  to  the  dep- 
osition when  offered  in  evidence  because  it 
did  not  appear  that  the  witness  bad  been 
"summoned  as  required  by  Revisal  1905,  § 
1645(9),  he  being  within  the  state  and  more 
than  75  miles  from  Lumberton"  (the  place  of 
trial).  The  subpoena  had  been  duly  Issued 
to  the  county  where  the  witness  resided,  and 
was  returned  "not  to  be  found."  The  objec- 
tion was  waived  by  not  having  been  taken 
before  the  beginning  of  the  trial.  Revisal 
1905,  {  1648.  It  would  manifestly  be  the 
greatest  Injustice  to  permit  a  party  to  go  in- 
to a  trial  relying  upon  a  deposition  as  a  part 
of  his  evidence,  and  then  deprive  him  of  It 
by  an  objection  which  If  made  before  the 
trial  might  have  been  cured  by  other  evidence 
or  by  procuring  a  continuance. 

Besides,  If  it  had  been  error  to  admit  the 
deposition,  it  was  harmless  error  in  this  case 
because  the  testimony  contained  In  the  dep- 
osition was  immaterial.  A  new  trial  will  not 
be  granted  for  an  error  unless  prejudicial. 
Freeman  v.  Brown,  151  N.  C.  113,  65  S.  E. 
743.  Besides,  we  are  disposed  to  think  that 
the  words  "duly  summoned,"  as  used  In  Re- 


visal 1905,  i  1645(9),  means  "subpoena  duly 
issued."  That  subsection  reads :  "If  the  wit> 
ness  has  been  duly  summoned,  and  at  the 
time  of  trial  is  out  of  the  state,  or  is  more 
than  75  miles  by  the  usual  pubUc  mode  of 
travel  from  the  place  where  the  court  is  sit- 
ting, without  procurement  or  consent  of  the 
party  offering  the  deposition,"  it  may  be 
read.  The  statute,  if  strictly  construed, 
would  prevent  any  deposition  being  read  if 
the  witness  lived  out  of  the  state,  or  was 
absent  from  it  at  the  time  tlie  subpoena  was 
Issued.  It  must  be  given  a  reasonable  con- 
struction to  effectuate  Its  purpose.  Giving  it 
such  construction,  it  means  that  where  the 
deposition  has  been  regularly  taken,  and 
where  the  witness  is  more  than  75  miles  from 
the  place  of  trial  without  the  consent  of  the 
party  and  the  presence  of  the  witness  can- 
not be  procured,  the  deposition  may  he  read 
if  a  subpoena  has  been  duly  issued. 

Read  In  connection  with  the  context  "duly 
summoned"  (which  is  a  word  not  applicable 
to  a  witness)  means  and  must  mean  "sub- 
poena duly  Issued" ;  L  e.,  that  due  effort  has 
been  made  to  secure  the  presence  of  the  wit- 
ness. It  cannot  be  the  purpose  of  the  statute 
to  deprive  a  party  of  the  benefit  of  a  deposi- 
tion, regularly  taken,  with  due  notice  and  op- 
portunity to  both  sides  to  be  present,  because 
the  witness  cannot  be  found  at  the  time  of 
the  trial.  Indeed,  the  deposition  is  allowed 
to  be  used  only  because  of  the  expense  or  im- 
possibUity  of  having  the  witness  present  at 
the  trial.  If  the  witness  is  found  and  serv- 
ed-with  the  subpoena.  It  would  be  his  duty  to 
attend  the  trial.  The  plaintiff  having  done 
all  that  could  be  done  to  obtain  the  presence 
of  the  witness  at  the  trial  by  Issuing  sub- 
poena to  the  county  where  he  resided,  and 
the  subpoena  having  not  been  served  by  rea- 
son of  his  absence,  no  objection  having  been 
made  before  the  trial  on  that  ground,  it 
would  seem  that  the  deposition  was  properly 
admitted. 

No  error. 


ass  N.  C.  267) 

SIMMONS  V.  DEFIANCE  BOX  CO. 

(Supreme  Court  of  North  Carolina.     Oct  19, 
1910.) 

1,  Adverse  Possession  (J  13*)— Sufficiewct. 

When  title  is  out  of  the  state,  one  who  en- 
ters upon  a  tract  of  land,  asserting  ownership 
under  a  deed  sufficiently  defining  its  boundaries 
and  constituting  color  of  title,  and  continues  in 
the  exclusive  possession  for  seven  consecutive 
years,  acquires  the  title;  and  it  is  not  necessary 
that  such  claim  and  possession  should  have 
been  next  preceding  institution  of  a  suit. 

[Eld.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  65-76;   Dec.  Dig.  {  13.*] 

2.  Advebsb  Possession  (8  100*)— Extent  or 
Possession. 

Adverse  possession  of  land  under  a  deed 
extends  to  the  outer  boundaries  of  the  deed 
under  which  it  is  claimed,  where  claimant  is  in 
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possession  of  part  of  the  land  by  havins  a  house 
on  it  and  cultivating  a  field. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  547-674;  Dec.  Dig.  { 
100.»] 

S.  Advebse  Possession  d  100*)— Extent  of 

POSSBSSION. 

Where  one  enters  nnder  a  deed  constituting 
color  of  title  to  a  tract  within  the  l>oundaries 
of  a  valid  grant  or  coteiminous  with  it,  and 
occupies  any  portion  of  the  tract,  asserting 
ownership  of  the  whole,  there  being  no  adverse 
occupation  of  any  part,  the  force  and  effect  of 
such  occupation  ia  extended  to  the  outer  bound- 
aries of  his  deed,  and,  if  exclusive  and  continu- 
ous for  seven  consecutive  years,  will  ripen  into 
title  to  the  entire  tract. 

[KA.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {S  547-574;  Dec  Dig.  { 
100.»] 

4.  Advkbse  Possession  (J  103*)— Lappaob  Of 
Grants. 

When  a  junior  grantee  claims  title  against 
the  senior  grantee  of  lands  embraced  in  the 
"lappage"  caused  by  the  description  in  their 
grants,  by  reason  of  adverse  possession  under 
color,  and  shows  possession,  his  possession,  by 
construction  of  law,  extends  to  the  boundaries 
of  his  deed  or  grant  upon  which  he  relies,  and 
is  not  confined  to  so  much  thereof  as  may  have 
been  in  his  actual  occupation  and  possession,  if 
the  senior  grantee  had  no  actual  possession  of 
the  "lappage." 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  SS  59(>-684;  Dec.  Dig.  { 
108.*] 

5.  Advebbk  Possession  (|  103»)— iNraBBirp- 

TION— WB0NQD0KE8. 

This  rule  is  not  affected  by  the  casual  en- 
try of  a  mere  wrongdoer. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  103.*] 

6.  Tbespass  ({  18*)— lUaHT  to  Sdb— Adverse 
Possession. 

One  in  exclusive  possession  of  land  under 
color  of  title  can  maintain  trespass  quare  clau- 
sum  fregit  against  a  mere  wrongdoer,  even  be- 
fore his  title  matures. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  $f  18-31 ;    Dec.  Dig.  §  19.»] 

7.  Adverse  Possession  (S  100*)— Oonsteuct- 
rvE  Possession — Operation. 

The  principle  of  constructive  possession  op- 
erates in  favor  of  the  true  title  only. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i!  547-674;  Dec.  Dig.  § 
100.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Peebles,  Judge. 

Action  by  Nathan  Simmons  against  the 
Defiance  Box  Company.  From  a  Judgment 
for  plalntlflf,  defendant  appeals.     Affirmed. 

Civil  action  to  recover  damages  for  wrong- 
fully catting  timber  on  lands  of  plaintiff. 
At  the  close  of  plaintiff's  testimony,  and  of 
tbe  entire  testimony,  there  was  a  motion  by 
the  defendant  to  nonsuit  plaintiff  under  the 
statute,  which  was  overruled,  and  defendant 
excepted.  The  court  charged  the  Jury,  and 
on  issues  submitted  tbe  following  verdict 
was  rendered: 

"(1)  Is  plaintiff  entitled  to  recover  of 
the  defendant  damages  for  the  trespass  al- 
leged in  tbe  complaint?    Answer :   Yes. 

"(2)  If  so,  what  amount?    Answer:   $522." 


Simmons,  Ward  &  Allen  and  H.  L.  Glbbs, 
for  appellant  W.  D.  Mclver  and  B.  A.  Nunn, 
for  appellee. 

HOKE,  J.  The  objection  urged  for  error 
to  tbe  validity  of  this  trial  was  to  the  re- 
fusal of  the  court  below  to  nonsuit  tbe  plain- 
tiff, and  this  chiefly  on  the  ground  tbat  plain- 
tiff had  failed  to  offer  evidence  sufficient  to 
establish  title  to  the  locus  in  quo;  but  we 
are  of  opinion  that  the  objection  cannot  l>e 
sustained.  The  plaintiff  Introduced  a  grant 
from  the  state  to  one  Francis  Hill,  bearing 
date  July  25,  1716,  and  proved  that  this 
grant  covered  the  land  in  controversy  and  all 
the  land  embraced  and  described  in  plaintiff's 
deed.  Plaintiff  further  introduced  deeds 
covering  the  land  in  Controversy,  and  as  set 
forth  in  the  complaint,  one  from  Leander 
Gilbert  to  Miles  Jones,  bearing  date  August 
1,  1903,  and  the  second  from  Miles  Jones  to 
plaintiff,  bearing  date  December  27,  1897, 
and  offered  evidence  tending  to  show  tbat 
plaintiff  and  those  nnder  whom  be  claimed 
had  been  in  the  possession  of  a  portion  of 
this  land,  asserting  ownership  of  the  entire 
tract,  under  these  deeds,  for  seven  consecu- 
tive years  prior  to  the  institution  of  this  suit 
and  prior  to  the  trespass  complained  of;  the 
actual  occupation  having  been  of  about  20 
acree  of  cleared  land  and  seemingly  a  tene- 
ment honse  within  the  boundaries  of  plain- 
tlfTs  deed,  as  some  of  the  witnesses  speak  of 
the  claimants  having  lived  on  the  land. 
Plaintiff  further  proved  that  about  1906  de- 
fendant company  had  entered,  upon  the  land 
and  cut  and  carried  away  the  timber  from 
about  87^  acres  of  the  land,  and  offered  evi- 
dence to  prove  the  amount  of  damages  sus- 
tained by  reason  of  the  alleged  trespass. 

Defendant  introduced  in  evidence  a  grant 
to  John  Gray  Blount  for  about  7,000  acres  of 
Iqnd,  purporting  to  be  in  Carteret  county, 
bearing  date  in  1795,  and  a  line  of  mesne  con- 
veyances from  the  heirs  of  John  Gray  Blount 
to  defendant  company,  and  proved  that  the 
descriptive  lines  of  these  deeds  covered  the 
87%  acres  of  land  where  the  cutting  was 
done,  and  that  there  had  never  been  any 
actual  occupation  on  this  portion  of  the  land 
by  plaintiff  or  those  under  whom  he  claimed. 
There  was  no  evidence  of  any  entry  or  pos- 
session of  the  defendant  or  any  of  its  grant- 
ors upon  the  ST^  acres  prior  to  the  time  of 
the  cutting  complained  of.  Nor  do  we  find 
any  available  testimony  of  such  entry  or  pos- 
session within  the  boundaries  of  the  John 
Gray  Blount  grant  prior  to  that  time,  certain- 
ly none  prior  to  1904,  "when  L.  M.  Baltes, 
superintendent  of  defendant  company  called 
as  a  witness  for  plaintiff,  testified  on  cross- 
examination  tbat  the  first  time  he  went  on 
the  company's  land  was  in  1904."  Upon  this 
state  of  facts,  we  think  that  the  trial  Judge 
properly  refused  to  nonsuit  plaintiff,  and 
correctly  charged  the  Jury  as  he  did,  in  sub- 
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stance,  on  the  question  of  title,  "that  11  the 
Jury  were  satisfied  by  the  greater  weight  of 
the  evidence  that  plaintiff,  Nathan  Simmons, 
and  those  under  whom  he  claimed,  were  In 
possession  of  the  land,  asserting  ownership 
under  these  deeds  for  seven  consecutive  years 
prior  to  defendant's  entry,  such  occupation 
would  mature  title  to  the  land  contained  in 
said  deeds;  that  if  such  occupation  and  pos- 
session was  for  seven  years  or  more  contin- 
uously— ^hot  just  before  suit  was  brought, 
but  continuously,  one  after  another,  for  a 
period  of  seven  years— It  would  mature  title ; 
and,  further,  that  If  the  Jury  find  that  plain- 
tiff was  In  possession  of  any  part  of  this 
land,  by  having  a  house  on  It  and  cultivating 
that  little  field,  that  such  occupation  and 
possession  would  extend  his  claim  to  the 
outer  boundaries  of  his  deed,"  etc 

It  Is  weU  established  with  us  that,  when 
title  is  out  of  the  state,  one  who  enters  upon 
a  tract  of  land,  asserting  ownership  under  a 
deed  sufildently  defining  Its  boundaries  and 
constituting  color  of  title,  and  continues  in 
the  exclusive  possession  for  seven  consecu- 
tive years,  acquires  the  title,  and  it  Is  not 
necessary  that  such  claim  and  possession 
should  have  been  next  preceding  institution 
of  a  suit  Gilchrist  v.  Mlddleton,  107  N.  C. 
663,  12  8.  B.  85 ;  Chrlstenbnry  v.  King,  85  N. 
G.  230.  Our  decisions  are  also  to  the  effect 
that  "where  one  enters  under  a  deed,  con- 
stituting color  of  title  to  a  tract  of  land  con- 
tained within  the  boundaries  of  a  valid 
grant,  or  coterminous  with  It,  and  occupies 
any  portion  of  the  tract,  asserting  owner- 
ship of  the  whole,  there  being  no  adverse  oc- 
cupation of  any  part,  the  force  and  effect  of 
such  occupation  is  extended  to  the  outer 
boundaries  of  his  deed,  and.  If  exclusive  and 
continuous  for  seven  consecutive  years,  will 
ripen  Into  an  unimpeachable  title  to  the  en- 
tire tract."  The  case  suggested  constitutes 
a  lappage  on  the  owner  to  the  entire  extent 
of  the  claimant's  deed,  and  brings  the  case 
under  the  principle  so  clearly  stated  by  As- 
sociate Justice  Wallier  In  Currle  v.  Gil- 
christ, 147  N.  C.  648,  61  S.  E.  581,  and  in 
which  it  was  held :  "When  the  junior  grantee 
claims  title  against  the  senior  grantee  of 
lands  embraced  In  the  'lappage'  caused  by 
the  description  In  their  grants  by  reason  of 
adverse  possession  under  'color,'  and  has  In- 
troduced evidence  tending  to  show  posses- 
sion, his  possession,  by  construction  of  law, 
extends  to  the  boundaries  of  his  deed  or 
grant  upon  which  he  relies,  and  is  not  con- 
fined to  so  much  thereof  as  may  have  been 
in  his  actual  occupation  and  iMJSsesslon,  if 
the  senior  grantee  had  no  actual  possession 
of  the  'lappage.' "  And  the  position  is  sus- 
tained and  Illustrated  by  many  other  deci- 
sions of  the  court  on  the  subject,  as  Boomer 
V.  Glbbs,  114  N.  C.  76,  18  S.  E.  226,  and 
others. 

The  principle  stated  is  not  affected  by  the 


casual  entry  of  a  mere  wrongdoer.  Our  cases 
hold  that  one  In  the  exclusive  possession  of 
a  tract  of  land  under  color  can  maintain  tres- 
pass quare  clausum  freglt  against  such  a 
person,  even  before  title  matures.  Myrlclc  ▼. 
Bishop,  8  N.  O.  485;  Osborne  v.  Ballew,  34 
N,  C.  373.  In  Myrlclt's  Case,  supra,  Taylor, 
Chief  Justice,  said :  "The  plaintiff,  having  a 
deed  covering  the  land  where  the  trespass 
was  committed  and  being  In  possession  of  a 
part  within  the  boundaries  of  his  deed,  was 
in  the  actual  possession  of  the  whole."  And 
in  Osborne  v.  Ballew,  supra.  It  was  held: 
"That  an  entry  under  a  deed  Into  a  part  of 
a  tract  of  land  shall,  as  against  a  mere 
wrongdoer,  be  considered  as  an  entry  Into 
the  whole;  it  not  appearing  that  any  one 
else  has  possession  of  any  part."  Nor  Is  Its 
operation  Interrupted  or  Impaired  because 
the  deeds  of  some  adjoining  claimant,  under 
an  Inferior  title,  may  extend  their  descrip- 
tion, also,  over  a  portion  of  the  lappage; 
there  being,  as  stated,  no  adverse  occupation 
of  any  part  of  the  lappage  on  the  part  of 
such  a  claimant  The  principle  of  construc- 
tive possession  Is  never  allowed  to  operate, 
except  in  favor  of  the  true  title;  and  in  the 
case  of  McLean  v.  Murchlson,  63  N.  C.  88,  to 
which  reference  was  made  as  supporting 
defendant's  position,  It  wUl  be  noted  that  the 
John  Gray  Blount  grant,  which  was  allowed 
the  effect  of  confining  the  adversary  claim- 
ant to  his  actual  occupation,  constituted  the 
older  and  true  title,  and  the  ruling  was 
made  because  such  claimant  did  not  show 
any  occupation  of  the  lappage  on  the  true 
title.  In  the  case  at  bar  the  John  Gray 
Blount  grant  bore  date  of  1795,  and  the  su- 
perior title  was  that  under  Francis  Ulll, 
whose  grant  was  dated  in  1716. 

Under  a  charge  free  from  error  and  in 
substantial  accord  with  the  decisions  refer* 
red  to,  the  jury  have  found  that  plaintiff  and 
those  under  whom  he  claims  had  an  unim- 
peachable title  by  reason  of  open  and  exclu- 
sive possession  under  color  and  actual  oc- 
cupation of  lappage  on  the  true  title  for  sev- 
en consecutive  years,  and  that  such  title  had 
ripened  to  the  outer  boundaries  of  plalntlfTs 
deed,  covering  the  locus  in  quo,  before  any 
entry  by  defendants  or  those  under  whom 
they  claim  on  any  part  of  the  Interference. 
There  Is  no  error,  and  the  judgment  foi 
plaintiff  is  therefore  affirmed. 

No  error. 

(ST  8.  0.  uo> 

DES  PORTBS  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     Oct  22, 
1910.) 

1.  Cabbiebs  (I  254*)— Passenqebb— Tickets— 

RiOHTS  ACQCIEED. 

An  interchangeable  mileage  ticl^et  which 
stipulates  that  coupons  from  the  ticket  will  not 
be  honored  on  trains,  except  from  nonagency 
stations  and  agency  stations  not  open  for  sale 
of  tickets,  but  that  the  coupons  must  be  pre- 
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Bented  at  ticket  offices  and  exchanged  for  pas- 
sage tickets,  is  a  part  of  the  contract  evidenced 
by  the  ticket,  and  warrants  the  tender  on  trains 
of  coupons  from  a  station  wtiere  there  are  no 
agents,  or  where  the  agents  are  not  on  duty,  or 
for  any  other  valid  reason  it  is  impracticable 
(or  the  passenger  to  have  his  mileage  exchanged 
for  a  ticket 

[Ed.  Note.— For  other  cases,  see  Carriei«, 
Cent  Dig.  {{  10J»-1026:    Dec.  Dig.  t  254.*] 

2.  Oabbiebs  ({  254*)— Passengebb— TiCESia— 
Rights  Acquibed — "Ikpbactioablk." 
Where  the  holder  of  an  interchangeable 
mileage  ticket,  stipulating  that  coupons  from  the 
ticket  would  not  be  honored  on  trains,  except 
from  nonagency  stations  and  agency  stations  not 
open  for  sale  of  tickets,  failed  to  exchange  cou- 
pons for  a  ticket  at  an  agency  station  where  the 
train  stopped  several  minntes,  or  to  make  any 
attempt  to  exchange  for  a  ticket,  though  he  knew 
that  the  train  would  stop  lor  several  minutes, 
be  could  not  tender  coupons  from  the  ticket,  be- 
canse  it  was  not  "Impracticable"  for  bim  to 
make  tbe  exchange:  "impracticable"  being  de- 
fined as  incapable  of  being  effected  from  lack  of 
adequate  means  (citing  4  Words  and  Phrases, 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1020-1026 ;   Dec.  Dig.  {  254.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Oruber,  Special 
Judge. 

Action  by  John  A  Des  Portes  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintm,  defendant  appeals.  Re- 
versed. 

Harley  &  Beet,  for  appellant  6.  Duncan 
Bellinger,  W.  H.  Townsend,  and  R.  C.  Hol- 
man,  for  respondent 


JONES,  O.  J.  The  plaintiff  brought  this 
action  to  recover  actual  and  punitive  dam- 
ages for  an  alleged  unlawful  and  wanton  ex- 
pulsion from  defendant's  train  at  Reynolds, 
S.  C  on  November  11,  1908.  Plaintiff  is  a 
traveling  salesman,  and  had  purchased  from 
defendant  at  Columbia,  S.  C,  a  1,000-mile  In- 
terchangeable mileage  t)ook  or  ticket,  good 
for  passage  over  defendant's  line  upon  com- 
pliance with  conditions.  On  November  11, 
1908,  plaintiff  boarded  defendant's  train  at 
Denmark,  S.  C,  having  exchanged  coupons 
for  a  ticket  to  Blackvllle,  S.  C;  but,  about 
the  time  the  train  arrived  at  Blackvllle, 
plaintiff  decided  to  go  on  to  WlUiston,  S.  C, 
10  miles  further,  on  the  same  train,  and  kept 
his  seat  on  the  train.  Blackvllle  is  an  agen- 
cy station,  and  on  this  occasion  tbe  train  re- 
mained there,  waiting  on  connections,  about 
25  minutes.  Plaintiff  made  no  Inquiry,  and 
made  no  effort  to  exchange  bis  mileage  cou- 
p<nis  for  a  ticket,  thinking  tbe  train  would 
leave  at  any  minute  according  to  its  sched- 
ule, and  thinking  be  had  the  right  to  tender 
his  mileage  book  for  fare  on  train.  After  the 
train  left  Blackvllle,  tbe  conductor  requested 
plaintiff  to  pay  bis  fare,  and  plaintiff  ten- 
dered his  mileage  book;  but  the  conductor 
declined  to  accept  same  and  demanded  that 
he  pay  the  regular  fare.    The  plaintiff  was 


supplied  with  money,  but  refused  to  tender 
anything  but  the  mileage  book.  The  fare  to 
Wllliston  was  25  cents.  The  conductor  ap- 
pealed to  plaintiff  not  to  give  bim  any  trou- 
ble, but  Informed  him  that  he  would  have  to 
pay  bis  fare  or  leave  the  train.  Upon  plain- 
tiff's refusal  to  do  either,  be  was  removed 
from  the  train  at  the  next  station,  Reynolds, 
S.  C,  without  rudeness,  insult,  or  injury,  and 
with  only  such  force  as  was  necessary.  Aft- 
er his  removal  at  Reynolds,  which  is  a  non- 
agency  station,  the  conductor  Informed  plain- 
tiff that  he  would  accept  his  mileage  coupons ' 
for  fare;  but  plaintiff  declined  to  get  back 
upon  tbe  train.  Plaintiff  was  furnished  a 
conveyance  by  his  friends,  but  was  subjected 
to  a  few  hours'  delay  and  loss  of  time,  and 
be  testified  tliat  he  was  humiliated  by  the 
expulsion.  Tbe  jury  rendered  verdict  for 
$500  In  favor  of  plaintiff. 

There  are  a  number  of  exceptions  to  the 
refusal  of  nonsuit,  to  the  charge,  and  to  re- 
fusal of  new  trial;  but  they  mainly  depend 
upon  tbe  question  whether  there  was  any  evi- 
dence of  any  negligent  or  willful  breach  of 
duty  by  defendant  The  plaintiff's  case  de- 
pends upon  whether  It  was  the  duty  of  the 
conductor  to  accept  tender  of  tbe  mileage 
coupons  for  fare  under  the  (Circumstances. 
The  court,  Hon.  W.  B.  Gruber,  Special  Judge, 
Instructed  the  jury  In  substance  that  if 
Blackvllle  was  an  agency  station,  and  it  was 
practicable  by  tbe  exercise  of  reasonable  care 
under  the  circumstances  for  plaintiff  to  have 
exchanged  his  mileage  coupons  for  a  ticket, 
it  was  not  tbe  duty  of  the  conductor  or 
ticket  taker  to  accept  the  coupons,  and  that 
upon  refusal  of  plaintiff  to  pay  the  fare  the 
agents  of  defendant  had  the  right  to  expel 
him,  using  only  so  much  force  as  was  neces- 
sary, bat  that,  if  it  was  impracticable  by  the 
exercise  of  reasonable  care  for  plaintiff  to 
make  such  exchange,  he  had  the  right  to  be 
upon  the  train  and  to  tender  the  coupons  in 
payment  of  fare,  and  that  ejection  under 
such  circumstances  would  be  an  Invasion  of 
plaintlfTs  right  The  mileage  l>ook,  which 
gave  transportation  for  less  than  the  usual 
fare,  was  accepted  by  plaintiff  subject  to 
certain  conditions,  one  of  which  was:  "(6) 
Regulations. — Coupons  from  this  ticket  will 
not  t>e  honored  on  trains  or  boats,  nor  in 
checking  baggage  (except  from  nonagency  sta- 
tions and  agency  stations  not  open'for  sale  of 
tickets),  but  must  be  presented  at  ticket  of- 
fices and  there  exchanged  for  continuous  pas- 
sage tickets,  which  continuous  passage  tick- 
ets will  be  honored  in  checking  baggage  and 
for  passage  when  presented  In  connection 
with  this  mileage  ticket  This  ticket  is  sub- 
ject to  the  exceptions,  rules,  and  regulations 
of  each  line  over  which  It  reads,  with  which 
exceptions,  rules,  and  regulations  purchaser 
hereof  must  acquaint  himself."  Dpon  de- 
fendant's time-table.  Introduced  In  evidence 
by  plaintiff,  there  was  the  following  regula- 
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tion:  "Mileage  Transportation  to  be  Ex- 
changed at  Ticket  Office. — Especial  attention 
Is  called  to  the  arrangement  whereby  all 
(orms  of  mileage  transportation  sold  on  or 
after  April  1,  1908,  are  to  be  exchanged  at 
ticket  offices  for  passage  tickets,  except  from 
stations  where  there  are  no  agents,  or  where 
the  agent  is  not  on  duty,  or  for  any  other 
valid  reason,  making  it  impracticable  for  the 
passenger  to  have  his  or  her  mileage  ex- 
changed for  a  passage  ticket." 

We  agree  with  the  circuit  court  that  this 
'regulation  enters  into  the  contract  and  war- 
rants the  tender  on  train  of  mileage  coupons 
from  a  station  "where  there  are  no  agents,  or 
where  the  agent  is  not  on  duty,  or  for  any 
«ther  valid  reason,  making  it  Impracticable 
for  the  passenger  to  have  his  or  her  mileage 
exchanged  for  a  passage  ticket."  But  we 
think  there  was  no  evidence  in  the  case  tend- 
ing to  show  it  was  impracticable  for  plaintiff 
to  have  exchanged  his  mileage  coupons  for  a 
passage  ticket  On  the  contrary,  plaintiff's 
own  testimony  is  that  he  made  no  inquiry 
and  made  no  effort  whatever  to  make  the  ex- 
change. It  is  not  disputed  that  Blackvllle 
is  an  agency  station,  and  there  was  no  evi- 
dence that  the  office  was  not  open  during  the 
time  the  train  remained  there.  The  testi- 
mony for  the  defendant  was  that  the  office 
was  open.  The  only  reason  given  by  plain- 
tiff to  the  conductor  why  he  did  not  make 
the  exchange  at  the  ticket  office  was  that 
he  thought  he  had  the  right  to  use  his  mile- 
age book  on  the  train,  and  here  is  plaintifTs 
explanation  on  the  witness  stand:  "Q.  Why 
did  you  not  get  out  of  that  car  and  get  you 
a  ticket?  A.  Well,  because  I  believed  that  I 
had  a  right  to  stay  on  there  and  that  they 
would  pull  my  mileage.  Q.  Were  you  famili- 
ar with  that  route?  A.  Tes,  sir.  Q.  What 
train  was  it?  A.  No.  35,  from  Branchville 
to  Augusta.  Q.  I  believe  you  said  you  got 
that  schedule  for  your  guidance.  A.  Yes, 
sir;  I  carry  one  from  each  railroad.  Q. 
Please  look  at  No.  35,  and  read  the  schedule 
from  Blackvllle  to  Reynolds  station.  A.  No. 
35  Is  due  at  Blackvllle  at  11:35.  Q.  What 
time  at  Reynolds?  A.  11:42.  Q.  How  many 
minutes?  A.  Seven.  Q.  How  many  miles? 
A.  Four.  Q.  And  you  bad  that  to  guide  you 
by?  A.  I  certainly  did.  Q.  Was  or  was  it 
not  practicable  for  you,  with  the  lights  before 
you  and  with  that  schedule  before  you,  to 
get  off  the  train  at  Blackvllle  and  get  a  tick- 
et? A.  It  was  not.  •  •  •  Q.  How  long 
did  you  stop  at  Blackvllle?  A.  Some  min- 
utes; I  did  not  time  the  stop  at  all.  Q.  It 
was  some  minutes?  A.  Yes,  sir.  Q.  What 
were  you  doing  while  it  stopped  at  Black- 
vllle? A.  Sitting  in  the  train.  I  bad  no 
special  work  to  do.  Q.  You  had  no  special 
work  to  do?  A.  No,  sir.  Q.  The  depot  at 
Blackvllle  is  always  open,  is  it  not?  It  Is 
always  open  during  the  day,  is  it  not?  A.  I 
have  never  been  around  the  depot  all  day. 
Q.  When  you  have  been  around  the  depot.  It 
was  always  open?  A.  1  have  been  there  when 


It  was  closed.  Q.  You  always  exchanged  yonr 
mileage  at  Blackvllle  when  you  boarded  the 
train  there?  A.  Yes,  sir.  Q.  You  would  not 
say  this  depot  had  not  been  open  30  minutes 
before  the  arrival  of  that  train?  A.  No,  sir; 
I  do  not  know.  Q.  You  could  not  say?  A. 
No,  sir;  I  could  not  Q.  And  you  say  it  was 
opai  on  that  morning  when  you  got  there — 
when  you  arrived  at  Blackvllle?  A.  I  did  not 
say  so.  Q.  Your  complaint  does  not  say  so? 
You  did  not  Inquire?  A.  No,  sir.  Q.  You 
made  no  effort  to  exchange  your  mileage  for 
a  ticket  at  Blackvllle?  A.  No,  sir.  Q.  You 
made  no  effort?  A-  No,  sir;  there  was  no 
reason  for  me  to  do  it  •  •  •  Q.  You  tes- 
tified on  the  direct  examination  that  the  rea- 
son you  did  not  get  off  and  get  a  ticket  at 
Blackvllle  was  because  you  had  a  right  to 
ride  on  your  mileage.  A.  Tliat  Is  the  only 
reason,  and,  too,  because  I  did  not  think  that 
I  had  time.  Nobody  told  me  that  the  train 
would  stay  there  that  length  of  time.  If  I 
had  been  notified  that  I  had  time  to  get  a 
ticket  I  could  have  possibly  done  so." 

It  will  be  noticed  that  the  plaintiff  does  not 
testify  even  that  he  would  have  attempted  to 
make  the  exchange  if  he  had  been  Informed 
of  the  length  of  time  the  train  would  stay 
there.  He  merely  stated  that  he  could  pos- 
sibly have  done  so  if  he  had  been  informed. 
The  fact  that  plaintiff  thought  he  did  not 
liave  time  furnished  no. sort  of  reason  for 
noncompliance  with  his  contract,  which  ex- 
cused him  from  making  the  exchange  only 
when  it  was  Impracticable  to  do  so.  It  was 
his  duty  to  make  necessary  inquiry  and  ef- 
fort to  ascertain  whether  it  was  practicable. 
Had  he  informed  the  conductor  of  bis  situa- 
tion, and  inquired  whether  there  would  be 
opportunity  to  make  the  exchange,  he  would 
doubtless  have  found  it  quite  practicable. 
Further,  the  testimony  shows  that  plaintiff 
knew  that  the  train  would  at  least  stop  for 
several  minutes  on  connection,  as  appears  by 
his  testimony:  Q.  Did  you  not  know  at  that 
time  that  this  train  made  connection  with 
the  trains  coming  from  Batesburg  an'd  one 
from  Augusta?  A.  Yes,  sir;  I  knew  there 
were  two  trains  due  about  that  time.  Q. 
And  you  knew  it  was  absolutely  necessary 
for  the  train  to  wait  there  a  few  minutes  on 
the  train  coming  from  Perry,  and  for  them 
to  exchange  baggage  from  No.  35  to  the 
train?  A.  Yes,  sir.  Q.  And  you  knew  that 
the  train  on  which  you  were  a  passenger 
made  connection  at  Blackvllle?  A.  Yes,  sir; 
it  had  seven   minutes." 

A  thing  is  impracticable  when  it  cannot  be 
accomplished  with  available  means.  "Im- 
practicable" is  defined  as  incapable  of  t>eing 
effected  from  lack  of  adequate  means.  4 
Words  and  Phrases,  3443.  As  there  was  no 
evidence  tending  to  show  any  breach  of  duty 
on  the  part  of  defendant,  there  was  no  basis 
for  Judgment  for  either  actual  or  punitive 
damages. 

The  judgment  of  the  circuit  court  Is  re- 
versed. 
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BAKER  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Sjpreme  Court  of  South  Carolina.     Oct  25, 
1910.) 

1.  Tei.eob>vphs  and  TBiEPHOifEa  {§  66*)— De- 
uvEBT  OF  Messages— Dblat—Pbkbxtuftitx 
Neolioence. 

Delay  from  4:38  p.  m.  until  8  a.  m.  in  de- 
livering a  deatb  message  raises  a  rebuttable  pre- 
samption  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  TelephMies,  Cent.  Dig.  {  61;  Dec  Dig.  i 
60.*} 

2.  Neouobnce  ({  136*)— JuBT  Questions. 

Generally,  when  any  fact  raises  a  presump- 
tion of  negligence,  it  stands  throughout  the  trial, 
to  be  weighed  by  the  jur^  with  the  rebutting 
evidence,  making  a  nonsuit  or  directed  verdict 
improper;  but  when  defendant  explains  that  fact 
so  clearly  as  to  destroy  the  presumption,  and 
'When  no  reasonable  man  could  avoid  the  con- 
dosion  that  the  presumption  was  destroyed,  a 
nonsuit  or  verdict  for  defendant  should  be  or- 
dered. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  277,  278 ;   Dec.  Dig.  $  136. •] 

3.  TBLEQBAPnS  AND  TELEPHONES  (|  73*)— DE- 

uvEHT  OF  Messaoes  —  Delay— Neqligbncb 

— Jttbt  Question. 

Under  tbe  evidence,  held  error  to  direct  a 
verdict  for  a  telegraph  company,  sued  for  delay 
in  delivering  a  death  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  S  70;  Dec.  Dig.  {. 
7S.*J 

Jones,  O.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Geo.  W.  Gage,  Judge. 

Action  by  W.  H.  Baker  against  tbe  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  defendant,  plaintlft  appeals. 
Reversed  and  remanded. 

L.  D.  Jennings,  for  appellant  Willcox  & 
Wlllcox  and  Mark  Reynolds,  for  respondent 

WOODS,  J.  The  following  telegram,  an- 
nouncing tbe  death  of  the  father  of  the  plain- 
tiff at  tbe  State  Hospital  for  tbe  Insane,  was 
^delivered  to  the  defendant  on  November  28, 
1907,  to  be  transmitted  to  the  plaintiff :  "Co- 
lumbia, S.  G.  To'  W.  H.  Baker,  Sumter,  S.  C. 
Tour  father  dead.  Wrote  last  night  Wire 
full  instructions.  J.  W.  Babcock,  Pres."  The 
message  was  promptly  sent,  and  was  received 
at  defendant's  Sumter  office  at  4:38  o'clock 
in  the  afternoon  of  the  same  day ;  but  it  was 
not  delivered  to  the  plaintiff  until  he  called 
for  it  on  the  morning  of  the  next  day.  In  re- 
sponse to  a  notice  received  by  mail  that  the 
telegram  was  held  for  him.  The  plaintiff 
went  to  Columbia  on  the  first  train  after  tbe 
receipt  of  the  telegram,  and  brought  the  re- 
mains of  his  father  to  Sumter  for  interment 
The  suit  is  for  the  recovery  of  damages  for 
mental  anguish  alleged  to  have  been  suffered 
by  plaintiff,  the  allegation  being  that,  but 
for  the  delay  in  the  delivery  of  tbe  message, 
tbe  "plaintiff  could  have  been  in  Columbia  a 
great  many  hours  sooner,  and  would  have 
had  the  consolation  of  being  with  the  dead 


body  of  his  lamented  father,  in  order  that 
he  might  have  looked  after  tlie  same  for  in- 
terment" Tbe  charge  of  willfulness  and 
wantonness  In  failing  to  deliver  the  message 
promptly  was  withdrawn  at  the  trial ;  and 
on  the  issue  of  negligence  the  circuit  court 
directed  the  Jury  to  find  a  verdict  for  the 
defendant,  holding  that  tbe  defendant  bad 
shown  a  high  degree  of  care  in  Its  efforts  to 
deliver  the  message  -  Tbe  exceptions  assign 
error  in  this  ruling. 

Tbe  evidence  on  behalf  of  tbe  plaintiff  was 
to  the  effect  that  be  bad  been  a  resident  of 
Sumter  for  11  years;  that  on  November 
28th  he  was  at  his  place  of  business,  within 
50  yards  of  defendant's  office,  the  entire  aft- 
ernoon, except  about  two  hours ;  that  two  of 
defendant's  messenger  boys  had  before  de- 
livered telegrams  to  him ;  and  that  defend- 
ant's messengers  bad  also  delivered  telegrams 
to  him  at  bis  residence  on  Liberty  street 
There  can  be  no  doubt  that  under  the  cir- 
cumstances stated  by  the  plaintiff  the  delay 
in  delivery  from  4:38  In  tbe  afternoon  until 
8  o'clock  tbe  next  morning  raised  a  presump- 
tion of  negligence  on  the  part  of  defendant. 
Poulnot  V.  W.  U.  Tel.  Co.,  e»  S.  C.  645.  48 
S.  B.  622;  Hellams  v.  W.  U.  Tel.  Co.,  70  S. 
C.  83,  49  S.  B.  12;  Arlal  v.  W.  U.  Tel.  Co., 
70  S.  O.  418,  50  8.  E.  6;  Kirby  v.  W.  U.  Tel. 
Co.,  77  S.  C.  404,  68  S.  B.  10,  122  Am.  St.  Rep. 
680. 

Tbe  contention  of  tbe  defendant  is  that  it 
so  clearly  explained  the  delay  and  so  com- 
pletely proved  due  diligence  by  evidence  In- 
troduced on  its  behalf  that  the  presumption 
of  negligence  from  the  long  delay  was  com- 
pletely overthrown,  and  the  plaintiff's  case 
left  with  no  evidence  to  support  It.  When 
any  fact  raises  a  presumption  of  negligence, 
tbe  general  rule  is  that  such  fact  Itself  stands 
as  evidence  of  negligence  throughout  tbe 
trial,  to  be  weighed  by  the  Jury,  along  with 
tbe  rebutting  evidence  of  the  defendant.  In 
deciding  whether  the  preponderance  on  the 
Issue  of  negligence  is  on  tbe  side  of  the 
plaintiff  or  of  the  defendant;  and  it  fol- 
lows that,  when  this  general  rule  is  appli- 
cable, the  court  cannot  adjudge  that  there  is 
no  evidence  of  negligence,  and  on  that  ground 
grant  a  nonsuit  or  direct  a  verdict  In  favor 
of  the  defendant  Joyner  v.  S.  O.  Ry.  Co.,  26 
S.  C.  49,  1  S.  B.  62:  Mack  v.  South  Bound 
Ry.  Co.,  52  S.  C.  323,  29  S.  E.  905,  40  L.  R.  A. 
679,  68  Am.  St  Rep.  913;  Hutto  v.  S.  A.  L. 
Ry.,  81  S.  C.  667,  62  8.  R  835 ;  Griffith  v.  A. 
C.  L.  Ry..  82  S.  C.  252,  64  S.  E.  222 ;  Rltter  v. 
A.  a  L.  Ry.,  83  S.  C.  213,  65  S.  B.  175 ;  Sul- 
livan V.  Charlotte  &  W.  0.  Ry.,  85  S.  a  532, 
67  S.  B.  905. 

The  general  rule  is  not,  however,  always 
applicable;  for  the  evidence  offered  by  the 
defendant  may  explain  so  clearly  the  act  on 
which  the  presumption  of  negligence  rests, 
and  show  due  care  so  plainly  and  indisput- 
ably, that  tbe  presumption  originally  created 
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would  be  completely  destroyed.  When  no 
reasonable  man  could  fall  to  come  to  the  con- 
clusion that  the  presumption  had  been  so  de- 
stroyed, and  there  is  no  other  evidence  of 
negligence,  then  it  would  not  only  be  within 
the  power  of  the  court,  but  its  duty,  to  order 
a  nonsuit  or  direct  a  verdict  for  the  defend- 
ant Taking  extreme  illustrations :  Suppose, 
after  proof  of  long  delay  in  delivery  of  a 
telegram,  or  of  entire  failure  to  deliver  it, 
the  defendant  should  produce  a  written  or- 
der from  the  plaintiff  directing  It  to  hold  his 
telegrams  until  be  called  for  them,  or  should 
have  the  evidence  of  credible  and  disinterest- 
ed witnesses,  undisputed  by  the  plaintiff, 
that  the  plaintiff  himself  had  given  a  wrong 
address ;  it  could  hardly  be  contended  in 
such  cases  that  the  original  presumption  of 
negligence  arising  from  failure  to  deliver  or 
from  delay  in  delivery  would  remain  a  scin- 
tlUa  of  evidence. 

We  are  unable  to  agree  vrith  the  circuit 
court,  however,  that  the  evidence  offered  by 
the  defendant  in  this  case  leads  to  the  con- 
clusion that  the  presumption  of  negligence 
arising  from  delay  was  so  overcome  that  it 
did  not  at  the  end  stand  as  a  scintilla  of  ev- 
idence. According  to  the  testimony  of  the 
manager  of  defendant's  Sumter  office,  he  kept 
the  office  open  all  day  on  November  28th,  al- 
though it  was  Thanksgiving  day,  and  sent  a 
messenger  out  twice  In  the  effort  to  deliver 
the  telegram  promptly  to  the  addressee, 
whom  be  did  not  know,  and  only  mailed  it 
when  the  messenger  returned  the  second  time 
and  reported  his  failure  to  find  the  plaintiff, 
and  when  he  had  been  unable  to  get  a  bet- 
ter address  from  the  sender.  The  messen- 
ger testified  that,  the  addressee  being  an- 
Icnown  to  him,  he  made  inquiries  for  him  at 
all  the  hotels  and  boarding  bouses  of  the 
city,  and  of  a  number  of  persons  on  the 
street,  but  could  get  no  information.  He 
could  not,  however,  remember  the  name  of  a 
single  person  of  whom  he  was  sure  be  made 
inquiry,  nor  could  he  say  with  certainty  that 
he  inquired  of  a  policeman,  or  of  any  other 
person  who  would  be  most  likely  to  know  the 
residents  of  the  city.  The  testimony  as  to 
these  inquiries  was  not  corroborated  by  any 
other  witness. 

Under  these  circumstances,  the  credibility 
of  the  messenger's  testimony  and  the  degree 
of  diligence  exercised  by  him,  as  against  the 
evidence  of  negligence  furnished  by  the  pre- 
sumption from  long  delay  seem  clearly  mat- 
ters for  the  Jury.  It  cannot  be  assumed  that 
in  a  city  like  Sumter  the  only  available  or 
convenient  method  of  ascertaining  the  resi- 
dence or  place  of  business  of  one  of  its  resi- 
dents was  inquiry  at  hotels  and  boarding 
houses  and  of  persons  casually  met  along  the 
street.  It  is  not  proper  for  the  court  to 
say  whether  the  evidence  of  diligence  In  the 
effort  to  deliver  the  telegram'  promptly  was 
strong  or  weak.     From  the  conclusion  that 


it  was  proper  for  the  jury  to  weigh  the  evi- 
dence of  diligence  against  the  presumption 
of  negligence  from  long  delay,  it  results  that 
the  circuit  court  erred  in  directing  a  verdict 
for  the  defendant. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  triaL 

JONES,  0.  J^  dissents. 


(87  S.  C.  171) 
SISTARS  V.  PEOPLE'S  SUPPIiX  CO, 
(Supreme  Court  of  South  Garolina.     Oct.  22, 
1910.) 

1.  CoNTBACTS  (§  337*)— Action  fob  Bbbaoh— 
Complaint— CEBTAiunr. 

A  complaint  is  sufficiently  definite  which 
sets  out  the  alleged  breach  of  contract  with  such 
particularity  to  enable  defendant  to  answer  the 
charge  and  intelligently  prepare  his  defense,  so 
as  not  to  be  surprised  by  the  issues  at  trial. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1682-1690;    Dec.  Dig.  f  337.*] 

2.  Masteb   and    Sebvant  ({  39*)— Contbact 

OF    EhlPLOTUKNT  —  BBEACB  —  PLEADING  — 
COUFLAINT. 

The  complaint  alleged  that  defendant  em- 
ployed plaintiCE  as  clerk  for  the  year  1909;  the 
contract  commencing  January  1,  1909,  and  tcr^ 
minating  December  31,  1909,  and  that  by  its 
terms  defendant  employed  plaintiff  for  the  en- 
tire year  of  1909  and  agreed  to  pay  him  the 
sum  of  $50  a  month  for  each  month  of  the  year: 
that  defendant  about  August  1,  1909,  refused 
to  employ  plaintiff,  but  discharged  him  to  his 
damage  in  the  sum  of  $150;  and  that,  by  rea- 
son of  defendant's  refusal  to  iwrform  the  con- 
tract, plaintiff  had  sustained  loss  and  damage 
to  the  amount  alleged.  Held,  that  the  action 
was  not  for  wages  due  under  the  contract,  but 
for  damages  for  its  breach,  and  the  complaint 
sufficiently  alleged  a  cause  of  action  therefor, 
and  was  not  indefinite  for  not  alleging  bow 
much  of  the  $160  was  for  salanr  and  for  how 
many  months,  and  how  much  thereof  was  for 
damages. 

[E>1.  Note.— For  other  cases,  see  blaster  and 
Servant,  Cent  Dig.  if  12,  45,  46;  Dec.  Dig.  $ 
39.*] 

3.  Appbai.  and   EhtBOB  (S  IMl*)— Habuless 

EBBOB— A  VEN  DUENT. 

The  complaint  being  sufficient,  it  was  prej- 
udicial error  to  compel  plaintiff  to  amend  by 
alleging  how  much  of  the  $150  mentioned  there- 
in was  for  salary,  and  for  how  many  months, 
and  bow  much  thereof,  was  for  injury  from  the 
breach. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4106-4109;  Dec.  Dig.  f 
1041.*] 

4.  Masteb  and  Sebvant  (|  35*)— Wbonoful 
Discharge— Servant's  Remedies. 

An  employ^  wrongfully  discharged  may  ei- 
ther wait  until  bis  wages  mature  under  the  con- 
tract, and  sue  thereon  as  upon  performance,  or 
sue  on  a  quantum  meruit  for  work  and  labor 
or  sue  for  damages  for  breach  of  contract. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  12,  41 ;  Dec.  Dig.  |  35.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;   Geo.  W.  Gage,  Judge. 

Action  by  E.  Lee  Slstare  against  the  Peo- 
ple's Supply  Company.     From  an  order  re- 
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qnlring  plaintiff  to  make  the  complaint  more 
jSefinlte  and  certain,  be  appeals.     Reversed. 

J.  Harry  Foster,  for  appellant  R.  EJ.  Wy- 
lie,  for  respondent. 

JO^ES,  G  J.  This  appeal  Is  from  an  or- 
der requiring  plaintiff  to  make  Ms  complaint 
more  definite  and  certain  In  several  partlca- 
lars. 

The  complaint  alleged: 

"(2)  That  the  defendant  employed  the  plain- 
tiff as  clerk  for  the  yeu  1900,  said  contract 
commencing  Jannary  1,  1909,  and  terminat- 
ing DecMnbcr  81,  1909,  and  by  the  terms  of 
said  contract  the  defendant  employed  the 
plaintiff  for  the  entire  year  of  1909,  and  con- 
tracted and  agx^ed  to  pay  the  plaintiff  the 
sum  of  $50  per  month  for  each  month  of  the 
Bald  year. 

"(3)  That  the  defendant  on  or  about  Au- 
gust 1,  1909,  refused  to  give  the  plaintiff  em- 
ployment, pursuant  to  the  terms  of  said  con- 
tract, but  discharged  the  said  plaintiff  from 
Its  employment  to  plalntlfTs  Injury,  loss,  and 
damage  the  sum  of  $150. 

"(4)  That,  by  reason  of  the  defendant's  re- 
fusal and  failure  to  perform  and  discharge 
the  terms  of  said  contract,  the  plaintiff  has 
sustained  loss  and  damage  to  the  amount  al- 
leged in  the  preceding  paragraph." 

The  action  was  brought  on  December  13, 
1909,  before  the  expiration  of  the  alleged 
term  of  service. 

The  order  of  Judge  Gage  required  plaintiff 
to  amend  his  complaint  "by  setting  forth  In 
the  third  and  fourth  paragraphs  thereof  boir 
much  of  the  $150  mentioned  Is  for  salary  and 
for  how  many  months  and  how  much  of  said 
amount  is  for  injury  or  damage."  The  appel- 
lant contends  that  the  complaint  definitely  al- 
leges the  amount  of  damages  to  be  $150,  and 
that  the  amendment  would  operate  to  change 
the  cause  of  action.  In  Hughes  v.  Mfg.  Ck).,  81 
S.  C.  355,  62  8.  E.  405.  the  court  declared: 
"A  complaint  Is  sufllclently  definite  which 
sets  out  the  alleged  breach  of  contract  or  tort 
with  such  particularity  as  to  enable  defend- 
ant to  answer  the  charge  and  prepare  his  de- 
fense wltJi  certainty  and  Intelligence,  so  that 
he  may  not  be  surprised  at  the  trial  by  Issues 
not  anticipated,  nor  be  required  to  incur  the 
labor  and  expense  of  preparing  to  meet 
claims  which  the  plaintiff  had  no  Intention 
of  making.  If  the  complaint  in  the  statement 
of  the  cause  of  action  falls  short  of  this 
standard,  it  Is  too  Indefinite."  The  court  fur- 
ther declared  that,  "except  in  cases  where 
this  court  has  a  strong  conviction  that  one 
of  the  parties  has  been  placed  at  a  real  dis- 
advantage, the  conclusion  of  the  circuit  Judge 
ought  not  to  be  disturbed." 

Applying  these  rules,  we  think  the  excep- 
tions well  taken.  The  cause  of  action  set 
forth  in  the  complaint  is  not  for  wages  ac- 
tually or  constructively  due  upon  contract 
but  for  damages  for  breach  of  contract,  which 


he  had  a  right  to  elect  to  sue  upon.  An  em- 
ploye wrongfully  discharged  may  elect  one 
of  three  remedies;  (1)  Walt  until  his  wages 
mature  under  the  contract  and  sue  as  upon 
performance.  Watts  v.  Todd,  1  McMul.  26. 
(2)  Consider  the  contract  at  an  end,  and  pro- 
ceed on  a  quantum  meruit  for  work  and  la- 
bor performed.  Bradshaw  v.  Branan,  5  Rich. 
Law,  40S.  (8)  Sue  for  damages  for  breach 
of  contract  Latimer  v.  C!otton  Mills,  66  S. 
a  136,  44  S.  Bw  559;  Udddl  v.  Chldester,  84 
Ala.  606,  4  South.  426,  5  Am.  St  Rep.  387; 
Hamilton  v.  Love,  152  Ind.  641,  63  N.  B.  181, 
54  N.  E.  437,  71  Am.  St  Rep.  38S,  note  393. 
Plaintiff  having  elected  to  proceed  under  the 
third  remedy  and  the  allegations  of  the  com- 
plaint being  sufficiently  definite  to  that  end, 
it  was  prejudicial  to  compel  the  amendments 
stated. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 

(87  8.  C.  181) 
DISBKER  v.    EQUITABLE   LIFE   ASSUB. 
SOCIETY  OF  UNITED  STATES. 

(Supreme  Court  of  South  Oaroliaa.     Oct  28^ 
1910.) 

1.  BVIDENCB    (J    607*)— Opiniow    Evidencb—  . 
Subject. 

That  service  on  a  railway  yard  switching 
engine  could  not  be  considered  service  In  switch- 
ing cars  is  not  a  proper  subject  for  an  expert 
opinion. 

[Ed. "  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2310;  Dec.  Dig.  S  507.*] 

2.  Insttrancb    (J    441*)— Ltfi!    Poticnss— 1n- 

CBEASINO  HAZABD— "SEBVICB  IK  SWITOHINa 

Gabs." 

Employment  as  fireman  on  a  railway  yard 
switching  engine  is  "gervice  in  switching  cars," 
within  a  life  policy  provision  exempting  insurer 
from  liability  on  Insured  entering  such  service. 

[Ed.  Note.— For  other  cases,  see  Elvidence. 
Cent  Dig.  S  1147 ;    Dec.  Dig.  S  441.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C.  Klugh,  Judge. 

Action  by  Carola  J.  Diseker  against  the 
Equitable  Life  Assurance  Society  of  the 
United  States.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Nelson  &  Nelson  and  John  T.  Seibels,  for 
appellant.  J.  P.  K.  Bryan  and  Thomas  & 
Thomas,  for  respondent. 

JONES,  G  J.  On  September  14,  1905, 
the  defendant  issued  an  Insurance  policy  for 
$1,000  on  the  life  of  William  H.  Diseker, 
and  payable  to  plaintiff,  his  mother,  as  ben- 
eficiary. Within  less  than  a  year  thereafter, 
on  September  6,  1906,  William  H.  Diseker 
died,  and  this  action  was  brought  to  recover 
upon  the  policy.  Defendant  made  defense, 
among  other  things,  that  the  policy  was  void 
because  the  deceased  within  one  year  from 
the  date  of  the  policy  engaged  In  service  up- 
on a  railroad  train  as  fireman  on  one  of  the 
engines  on  the  Southern  Railway,  and  en- 
caged  in   switching   cars   for   the   Southern 
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RaUway,  and  came  to  his  death  while  so  en- 


The  policy  contains  this  provision:  "(2) 
Occupation,  Residence,  and  Travel. — ^There 
are  no  restrictions  under  this  policy  upon 
travel,  residence,  occupation,  military  or 
naval  service,  excepting  for  one  year  from 
its  date  of  issue,  during  which  time  travel  or 
residence  In  Mexico  or  the  torrid  zone,  or  en- 
gagement, occupation,  or  employment  in 
^  blasting,  mining,  submarine  labor,  agronautlc 
ascensions,  the  manufacture,  handling,  or 
transportation  of  inflammable  or  explosive 
substances,  service  upon  railroad  trains,  or 
in  switching  or  coupling  cars,  or  on  any 
steamboat  or  vessel,  will  render  this  policy 
void,  and  excepting  military  or  naval  service 
in  war,  which  is  at  all  times  subject  to  and 
permitted  only  in  accordance  with  the  provi- 
sions of  section  2,  on  the  third  page  hereof." 

It  is  undisputed  that  for  several  months 
immediately  preceding  his  death  the  Insured 
acted  as  fireman  on  one  of  the  switching  en- 
gines of  the  Southern  Railway  which  was 
used  In  the  switching  of  cars,  and  at  the 
time  of  his  death  he  was  acting  as  fireman 
on  a  switching  engine  operating  within  the 
railroad  yards  In  the  dty  of  Charleston,  S. 
C,  which  had  Just  placed  several  cars  upon 
a  side  track,  and  was  returning  without  any 
car  attached  to  another  trade,  when  the  in- 
sured's head  came  in  contact  with  a  car 
standing  on  a  side  track,  which  caused  his 
death.  Judge  Klugb  directed  a  verdict  for 
defendant,  on  the  ground  that  the  Insured 
was  engaged  as  a  member  of  the  switch  en- 
gine crew  and  in  the  general  service  of 
switching  at  the  time  he  met  his  death,  and 
that  this  amounted  to  a  forfeiture  of  the 
policy. 

Defendant  offered  testimony  by  a  witness 
as  an  expert  to  show  that  service  on  a  yard 
switching  engine  could  not  be  considered 
service  in  switching  cars,  and  exception  is 
.  taken  to  the  exclusion  of  such  testimony. 
The  ruling  was  correct.  The  matter  fell 
within  the  range  of  common  experience  and 
observation,  and  was  perfectly  intelligible 
without  the  aid  of  opinion.  Fitzgerald  v. 
Mfg.  Co.,  74  S.  C.  235,  54  S.  E.  373. 

The  action  of  the  court  in  directing  a  ver- 
dict was  free  from  error,  as  the  only  reason- 
able Inference  that  could  be  deduced  from 
the  undisputed  facts  is  that  the  insured  had 
engaged  in  service  in  switching  cars  within 
one  year  after  the  date  of  the  policy,  which 
made  the  policy  void.  The  risk  was  not  one 
for  which  the  policy  provided  indemnity. 
We  see  no  merit  in  the  contention  that  the  in- 
sured was  a  "fireman"  on  a  yard  engine,  and 
was  not  a  "switchman,"  and  therefore  had 
not  performed  "service  In  switching  cars." 
The  policy  did  not  stipulate  against  the  in- 
sured acting  as  "switchman"  simply,  but 
against  his  performing  service  in  switching 
cars.    It  is  perfectly  manifest  that  a  fireman 


employed  on  a  switching  engine,  and  directly 
co-operating  with  others  to  effect  the  switch- 
ing of  cars,  is  engaged  in  the  service  of 
switching  cars. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(S7  S.  C.  166)^ 

MOORD  V.  GUMMINOS  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  2% 
1910.) 

1.  Tbiai.  (S  194*)— Ikbtbuctions— Ohaeo*  ok 
THE  Facts. 

Where,  in  an  action  for  trespass  on  land, 
the  testimony  that  plaintiff  and  his  ancestor 
had  been  in  possession  nnder  deeds  for  more 
than  30  years  was  not  contradicted^  and  the 
court  in  its  general  charge  left  the  question  of 
the  location  of  the  possession  to  the  jury,  a 
ctiarge  that  the  deeds  introduced  in  evidence  by 
plaintiff  showed  title  purported  only  to  construe 
the  deeds,  and  was  not  a  charge  on  the  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i§  43^-466 ;    Dec.  Dig.  {  194.*] 

2.  Advbbse  Possession  (§  104*)— Possession 
FOB  Twenty  Years — Pbesumptions. 

Possession  for  20  years  under  a  deed  pre- 
sumes a  grant. 

[EM.  Note. — For  other  cases,  see  'Adverse  Pos- 
session, Cent.  Dig.  §§  595-'602;  Dec  Dig.  { 
104.*] 

3.  Teial  (§  191*)  —  Insthdctions  —  Assump- 
tion OF  Facts. 

In  an  action  for  trespass  on  land  by  cut- 
ting timber,  a  charge  that,  on  the  jury  settling 
the  question  of  title  in  favor  of  plaintiff,  they 
must  then  inquire  the  amount  of  his  damages, 
followed  by  a  statement  of  the  allegations  of  the 
complaint  as  to  the  number  and  value  of  the 
trees  cut,  and  the  statement  that  it  was  for  the 
jury  to  say  how  mjich  the  trees  were  worth, 
was  not  objectionable  as  assuming  that  defend- 
ant had  cut  the  number  of  trees  alleged  in 
the  complaint,  but  merely  charged  that,  on  find- 
ing title  in  plaintiff,  the  jury  must  determine 
the  amount  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  420-431;    Dec.  Dig.  {  191.*] 

4.  Tbial  (5  184*)  —  Instructions  —  Scope  or 
Issues. 

A  charge,  "Now  I  come  to  the  third  ques- 
tion, and  the  one  which  counsel  differ  most 
ahout  and  that  is,  How  were  those  acts  done?" 
given  in  an  action  for  trespass  by  cutting  tim- 
ber, is  not  prejudicial  as  impressing  on  the  jury 
that  there  was  no  real  issue  as  to  title  to  the 
lan4  or  as  to  whether  defendant  had  committed 
the  acts  alleged,  where  tlie  testimony  shows  that 
the  statement  in  the  charge  is  correct 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dag.  §  407%;    Dec.  Dig.  S  184.*] 

5.  Tbial  (I  296*)  —  iNSTBUcnoNS  —  Cube  o» 
Ebbob. 

The  error  in  a  charge  in  trespass  by  cut- 
ting timlier  that,  if  one  man  takes  another's 
property  against  his  will  or  carelessly,  the  jury 
may  assess  damages  against  him  for  the  value 
of  the  property  and  also  punitive  damages,  is 
cured  by  instructions  that,  if  defendant  willfully 
invaded  the  rights  of  plaintiff,  the  jury  may 
assess  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §!  705-716;   Dec  Dig.  §  296.*] 

&  Trespass   (§   56*)  —  Punitive  Dauaoes  — 
When  Recoverable.   . 

Mere  carelessness,  short  of  recklessness  or 
wantonness,  in  trespass  on  the  land  of  another 
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by  cutting  timber  thereon,  does  not  warrant  the 
imposition  of  panitive  damages. 

[Bd.  Note. — For  other  eases,  see  Trespass, 
Cent  Dig.  |  144;  Dec.  Dig.  S  66;*  Damages, 
cent.  Dig.  I  204.] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Hampton  County;   Geo.  W.  Gage,  Judge. 

Action  by  James  W.  Moore  against  W.  F. 
Cummings  and  another.  From  a  Judgment 
for  plaintiff,   defendants  appeal.     Affirmed. 

W.  S.  Smith  and  W.  H.  Townsend,  for 
appellauta.  W.  S.  Tllllnghast,  J.  W.  Manuel, 
and  Lyles  &  Lyles,  for  respondent 

JONES,  C.  J.  Tbe  plaintiff  brought  this 
action  on  April  4,  1908,  to  recover  damages, 
actual  and  punitive,  for  negligent  and  will- 
ful trespasses  upon  certain  lands  of  plain- 
tiff In  Hampton  county  by  cutting  down 
many  valuable  pine  trees,  and  nearly  de- 
stroying a  pine  forest  near  plalntlfTs  old 
home  place,  and  thereby  Impairing  Its  value 
as  a  place  of  healthful  residence.  The  com- 
plaint also  sought  Injunction  against  fur- 
ther trespasses,  and  a  temporary  injunction 
was  obtained.  The  defendant  Garvin  denied 
the  alleged  trespasses  and  plaintiff's  allega- 
tion of  ownership  and  possession,  and  alleg- 
ed title  in  himself  and  defendant  Cummings, 
and  also,  denying  the  alleged  trespasses  and 
plalntlfTs  ownership  and  possession,  set  up 
license  from  defendant  Garvin  to  enter  and 
cut  the  timber.  Upon  the  issue  of  title  thus 
.  raised,  the  case  was  submitted  to  a  Jury  be- 
fore Hon.  €ieo.  W.  Gage,  presiding  Judge. 
The  Jury  rendered  a  verdict  In  favor  of 
plaintiff  for  $800,  and  Judgment  rendered 
therefor,  and  permanent  Injunction  granted. 

Appellanfis  exceptions  relate  solely  to  the 
charge.  Hie  first  exception  alleges  that  the 
court  charged  in  respect  to  matters  of  fact 
when  be  Instructed  the  Jury:  "Now,  I  charge 
you  that  these  papers  put  In  evidence  show 
a  title."  The  papers  referred  to  here  were 
(1)  deed  of  Wm.  Toumans  to  John  Moore  for 
38  acres  of  land,  dated  September  3,  1860, 
with  plat ;  (2)  deed  of  Wilson,  sheriff,  under 
Judgment  and  execution  In  Haveland  et  al. 
V.  John  Moore  to  the  plaintiff,  dated  May 
6,  1873;  (3)  deed  of  Ruth,  sheriff,  to  plain- 
tiff, for  12  acres  of  land,  under  Judgment 
and  execution  in  the  case  of  A.  P.  Youmans 
V.  William  Youmans,  dated  in  1883.  Plain- 
tiff's testimony  showed  that  his  father  was 
in  possession  of  the  38-acre  tract  from  1860 
to  the  time  of  his  death  In  1871,  and  that 
plaintiff  has  been  in  possession  ever  since, 
although  the  deed  was  executed  in  1873,  and 
that  plaintiff  held  possession  of  the  12-acre 
tract  from  1866  as  agent  for  William  You- 
mans and  from  1883  to  the  present  time  In 
his  own  right,  and  that  these  deeds  covered 
the  locus  In  quo.  Plaintiff  further  proved 
that  be  had  been  paying  taxes  on  the  land 
all  the  time.  There  was  no  material  con- 
tradiction  of   this   testimony.     The   charge 


fairly  construed  was  not  a  charge  upon  the 
facts.  The  court,  as  we  see  it,  merely  in- 
tended to  construe  the  purport  of  the  deeds, 
and,  as  the  general  charge  clearly  shows, 
left  the  question  of  possession  and  location 
thereunder  with  the  Jury,  but,  as  tbe  tes- 
timony was  practically  all  in  favor  of  plain- 
tiff's title  and  possession  thereunder  for 
more  than  30  years,  we  would  not  reverse 
the  judgment  for  some  slight  inaccuracy  of 
language  which  could  not  have  prejudiced 
defendants.  The  rule  Is  well  settled  that 
Itossession  for  20  years  under  a  deed  pre- 
sumes a  grant 

The  second  exception  complains  that  the 
following  charge  was  upon  the  facts:  "When 
you  settle  the  question  of  title,  if  you  set- 
tle it  In  Mr.  Moore's  favor,  you  go  another 
step  further,  and  Inquire  how  much  has  be 
been  damaged  by  the  acts  of  Mr.  Cummings" 
— and  then,  after  stating  the  allegations  of 
the  complaint  as  to  the  number  and  value  ot 
the  trees  cut,  the  court  charged:  "These 
men  have  fallen  out,  and  It  is  for  you  12 
men  here  to  say  bow  much  those  trees  were 
worth."  It  Is  contended  that  the  charge 
assumed  that  the  defendants  bad  cut  the 
number  of  trees  as  alleged  in  the  complaint 
We  do  not  so  construe  the  charga  Tbe  Ju- 
ry, in  the  event  they  found  title  In  plain- 
tiff, were  merely  Instructed  to  inquire  as  to 
the  extoit  of  the  damage  done  by  defend- 
ants. 

The  third  exception  also  alleges  that  the 
following  charge  was  upon  the  facts:  "Now 
I  come  to  the  third  question,  and  the  one 
which  counsel  differ  most  about  and  that  Is, 
How  were  those  acts  done?"  The  contention 
1b  that  the  Charge  was  calculated  to  impress 
the  Jury  that  there  was  no  real  Issue  as  to 
title  or  as  to  the  question  whether  defend- 
ants committed  the  acts  allied.  After  care- 
fully considering  the  Issues  as  made  by  tbe 
testimony,  we  do  not  feel  that  defendants 
were  prejudiced  by  the  statement  of  the 
court,  as  the  testimony  leaves  no  room  to 
doubt  that  the  statement  of  the  court  was 
correct. 

The  fourth  exception  alleges  error  in  the 
charge  as  to  punitive  damages  In  the  fol- 
lowing sentence:  "If  one  man  takes  another 
man's  property  against  his  will  or  careless- 
ly, the  Jury  may  assess  damages  against 
hlna,  not  only  for  the  value  of  the  property, 
but  to  punish  him  for  the  act"  The  error 
assigned  Is  that  the  charge  authorized  the 
infliction  of  punitive  damages  for  a  mere 
careless  act  If  this  sentence  fairly  repre- 
sented the  charge,  a  case  of  error  would  be 
presented,  as  mere  carelessness,  short  of 
recklessness  or  wantonness,  does  not  warrant 
imposition  of  punitive  damages.  But  the 
charge,  considered  as  a  whole,  renders  it 
certain  that  the  Jury  were  not  misled.  The 
charge  In  that  connection  was  as  follows: 
"Now  I  come  to  the  third  question,  and  the 
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qne  which  la  the  real  Issue  In  the  case,  and 
the  one  which  counsel  differ  most  about, 
and  that  Is,  How  were  these  acts  done? 
The  complaint  charges  that  it  was  done 
willfully,  and  willfully  means  Just  what  that 
word  Implies.  If  I  were  to  tell  you  what  a 
white  horse  was — start  to  tell  you,  you 
would  know  what  I  meant  without  my  at- 
tempting to  tell  you  what  a  white  horse  is, 
and  you  know  what  a  willful  man  is.  I 
charge  you  this:  That  one  man  cannot  go 
and  take  another  man's  property  against  the 
other  man's  will,  and  simply  otter  the  worth 
of  that  property.  If  one  man  takes  another 
man's  proi)erty  against  his  wUl  or  careless- 
ly, the  jury  may  assess  damages  against 
him,  not  only  for  the  value  of  the  property, 
but  to  punish  him  for  the  act  That  is  the 
power  of  the  jury.  The  issue  here  is.  Will 
the  jury  do  that?  I  will  tell  you  what  the 
law  is,  and  it  ia  for  you  to  say  whether  or 
not  the  facts  warrant  you  giving  such  a  ver- 
dict, and  that  leads  you  into  the  purpose  of 
Mr.  Cummlngs'  action  when  those  acts 
were  done.  How  can  you  And  a  man's  pur- 
pose? I  told  a  jury  in  a  criminal  case  here 
yon  cannot  look  into  a  man's  heart  like  a 
watchmaker  looks  into  his  watch,  and  see 
what  he  has  in  him,  for  two  reasons — first, 
you  cannot  see  his  heart,  and  secondly,  you 
do  not  know  whether  the  motive  is  formed 
in  his  heart — but  a  jury  can  take  all  of  the 
circumstances  into  the  case,  knowing  that 
an  act  has  been  done,  and  judging  other 
men  by  themselves,  by  their  own  heart  and 
purposes,  and  find  out  how  the  thing  is 
done.  Now  take  all  of  the  circumstances 
in  this  case  and  answer  whether  or  not  Mr. 
Cummlngs  went,  either  by  himself  or  bis 
agents,  and  willfully  invaded  the  rights  of 
the  plaintiff.  If  so,  yon  have  a  right  to  as- 
sess damages  against  him — punitive  dam- 
ages." In  the  case  of  Dempsey  v.  Tele- 
graph Co.,  77  S.  a  403,  58  S.  E.  9,  a  simi- 
lar mistake  was  regarded  as  corrected  by 
subsequent  instruction. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

(97  S.  C.  178) 

McGILL  BROS.  V.  SEABOARD  AIR 
LINE   RT.t 

CONNOR  V.  SAME  (two  cases). 

(Supreme  Court  of  South  Carolina.     Oct  27, 
1910.) 

1.   RAII.R0ADS  (S  481*)  — FiBXS  — BTIDKRCK  — 

ADKissiBii.i'rr. 

In  an  action  against  a  railroad  for  a  fire 
Bet  by  a  locomotive,  evidence  of  other  fires  com- 
municated by  other  locomotives  of  the  railroad 
under  similar  conditions  at  or  near  the  same 
time  is  admissible  to  show  a  probability  that 
the  fire  was  set  by  the  locomotive,  but  evidence 
of  other  fires  is  inadmissible,  unless  the  condi- 
tions and  the  time  are  approximately  the  same. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  II  1710-1723;    Dec.  Dig.  g  481.*] 


2.  Railboads  (I  481*)  — FiBKS  — BVIDENCK  — 

AnuissiBiLrrr. 

In  an  action  against  a  railroad  for  fire  set 
by  a  locomotive,  a  question  whether  a  witness 
had  seen  locomotives  of  the  railroad  set  out  firea 
there  before  is  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  8!  1717-172»;   Dec  Dig.  {  481.*] 

3.  Railboads  (I  481*) —  FIRES  — EviDENoa  — 
Admissibility. 

Where  the  court  in  an  action  against  a 
railroad  for  a  fire  set  by  a  locomotive  excluded 
a  question  whether  witness  had  seen  locomo- 
tives of  the  railroad  set  out  fires  there  before, 
and  stated  in  response  to  an  inquiry  of  plaintiff 
whether  he  could  prove  by  the  witness  the  set- 
ting out  of  any  other  fires  by  locomotives  of 
the  railroad  that  any  testimony  that  the  par- 
ticular locomotive  set  out  any  other  fire  was 
admissible,  but  that  evidence  that  any  other 
locomotives  set  ont  fires  was  not  the  court  did 
not  err  in  excluding  all  evidence  of  fires  set  by 
other  locomotives  under  similar  conditions  and 
at  approximately  the  same  time,  in  the  absence 
of  anything  to  indicate  that  counsel  expected 
to  prove  by  the  witness  that  fires  occurring 
about  the  same  time  were  set  by  the  locomotives 
of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
OentH>ig.  SS  1717-1729;   Dec  Dig.  |  481.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Geo.  B.  Prince,  Judge. 

Actions  by  McGlll  Bros,  and  by  James 
W.  Connor,  Individually,  and  by  him  as  ad- 
ministrator, against  the  Seaboard  Air  Line 
Railway.  From  a  judgment  for  defendant 
In  each  action,  plaintiff  in  each  action  ap- 
peals.   AfBrmed. 

John  T.  Seibels  and  T.  C.  Sturkie,  for  ap- 
pellants. Lyles  &  Lyles  and  Eflrd  &  Dreb- 
er,  for  respondent 

WOODS,  J.  In  these  actions  for  the  re- 
covery of  damages  for  Injury  to  land  caused 
by  a  fire  alleged  to  have  been  set  out  by 
sparks  from  one  of  defendant's  locomotives, 
the  verdict  was  for  the  defendant.  The  ac- 
tions being  under  section  2135  of  the  Civil 
Code  of  1902,  which  makes  railroad  com- 
panies liable  for  damages  from  fire  commu- 
nicated by  their  locomotive  engines  without 
respect  to  negligence,  the  main  issue  was  as 
to  the  origin  of  the  fire.  On  the  part  of 
the  plaintiffs  there  was  evidence  that  the 
fire  started  near  the  railroad  track  soon  after 
a  locomotive  had  passed.  The  defendant  in- 
troduced evidence  tending  to  show  that  the 
woodlands  of  the  plaintiffs  might  have  caught 
fire  from  an  old  tree  burning  near  by. 

The  exceptions  assign  error  in  the  exclu- 
sion of  the'  following  question  asked  by 
plaintiff^'  counsel  of  the  witness  Gardener: 
"Had  you  seen  the  engines  of  the  defendant 
company  set  out  fires  along  there  before?" 
The  rule  of  evidence  adopted  by  the  courts 
with  practical  unanimity  in  cases  like  this  Is 
that  on  the  Issue  of  the  origin  of  the  fire 
evidence  of  other  fires  communicated  by  oth- 
er locomotives  of  the  defendant  company  un- 
der similar  conditions  and  at  or  near  the 
same  time  is  admissible  as  tending  to  show 
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a  probability  that  the  fire  nnder  investiga- 
tion -was  set  oat  in  the  same  way.  Grand 
Trunk  Ry.  Co.  v.  Richardson,  91  U.  S.  454,  23 
L.  Ed.  356;  Texas  &  Pac.  Ry.  Co.  t.  Watson, 
190  U.  S.  287,  23  Sup.  Ct  681,  47  L.  Ed. 
1057.  The  cases  are  collated  In  33  Cyc.  1371, 
and  13  Am.  &  Eng.  Ency.  515,  and  are  too 
numerous  for  citation. 

There  Is  strong  reason  for  holding  that 
such  evidence  should  not  be  admitted  unless 
it  appears  to  the  court  that  the  conditions 
and  the  time  were  approximately  the  same. 
Kvidence  that  a  locomotive  hauling  a  heavy 
freight  train  upgrade  emitted  sparks  and  set 
lire  to  woods  would  not  Justify  an  inference 
that  a  passenger  engine  running  downgrade 
wonld  do  the  same  thing.  It  Is  to  be  fur- 
ther observed  that  the  changes  in  the  con- 
struction and  the  fixture  of  locomotive  en- 
gines are  frequent,  and  hence  it  would  not 
be  fair  to  infer  that  an  engine  In  use  to-day 
probably  set  fire  because  engines  in  use  12 
months  before  had  done  so.  On  this  reason- 
ing the  conclusion  of  the  court  that  there  was 
no  reversible  error  in  excluding  the  testi- 
mony tendered  in  McClintock  v.  Charleston  & 
W.  C.  Ry.,  83  S.  0.  68,  64  S.  B.  1009,  was 
sound.  There  the  question  rejected  was 
whether  the  witness  bad  ever  known  the 
house  to  be  set  on  fire  by, a  locomotive  en- 
gine before,  and  the  ruling  of  the  circuit 
judge  in  holding  a  question  altogether  Indef- 
inite as  to  time  to  be  Irrelevant  was  properly 
sustained.  On  this  ground,  it  must  be  held 
that  the  question  here  asked  was  properly 
excluded,  for  It  was  likewise  entirely  indef- 
inite, in  that  it  contained  no  suggestion  that 
the  other  fires  to  be  spoken  of  by  the  wltnps'f' 
were  set  out  at  even  approximately  the  same 
time. 

After  the  question  had  been  excluded,  the 
plaintiffs'  counsel  asked  the  court  the  ques- 
tion: "Ton  will  not  permit  me  to  prove  by 
this  witness  the  setting  out  of  any  other  fires 
by  locomotives  of  the  company?"  and  receiv- 
ed the  reply:  "No,  sir;  any  testimony  tend- 
ing to  show  that  this  locomotive  set  out  any 
other  fire  Is  admissible,  but  that  any  other 
locomotives  set  out  fires  is  not"  It  is  in- 
sisted that  this  ruling  broadly  excluded  all 
evidence  of  fires  set  out  by  other  locomotives, 
even  under  similar  circumstances  and  at  ap- 
proximately the  same  time,  and  that  it 
would  have  been  improper  for  the  connsel 
to  press  the  matter  further.  There  is  force 
in  the  position,  but  we  think  not  sufllclent 
to  warrant  a  reversal.  The  only  question 
which  had  been  asked  and  excluded  was,  as 
we  have  seen,  properly  excluded.  At  no  time 
did  counsel  indicate  to  the  court  by  his  ques- 
tions or  otherwise  that  the  testimony  would 
relate  to  the  behavior  of  other  engines  near 
the  same  time.  Had  he  done  so,  it  Is  not  Im- 
probable that  the  closeness  in  time  and  sim- 
ilarity of  conditions  would  have  suggested  to 
the  court   the   relevancy  of   the   testimony. 


Indeed,  there  is  nothing  In  the  record  to  in- 
dicate to  this  court  that  counsel  expected  to 
elicit  from  the  witness  testimony  to  the  ef- 
fect that  other  fires  occurring  about  the  same 
time  were  set  out  by  defendant's  locomotives. 
It  Is  the'  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

■    HTDRICK.  J.,  did  not  sit  hi  this  case. 


(87  S.  C.  1B0> 

McLAUCHLIN  v.  ZEIIGLER  et  aL 

(Supreme  CSoart  of  South  Carolina.     Oct.  18L 
1910.) 

1.  EllXCnONS  (t  161*)  —  NOHINATION— PBO- 

CEKDiiroB— Notice  of  Protest— Sbbvick  ow 
Opposino  Candidatb— Necessitt. 

An  application  for  certiorari  to  review  the 
action  of  me  connty  and  state  executive  com- 
mittees of  a  political  party  in  overruling  a  pro- 
test against  certifying  another's  nomination  for 
a  county  o£Sce  will  be  denied  by  the  Supreme 
Court,  where  no  notice  of  the  protest  was  served 
upon  such  opposing  candidate. 

[Ed.  Note.— FV>r  other  cases,  see  Elections, 
Dec.  IHg.  §  151.»] 

2.  Blkctions  (8  154*)— FiLiHG  Expbnditubks 
— substantiaij  coicpuanox  wfth  statute 
— Pkotest— Review. 

Certiorari  will  not  be  granted  by  the  Su- 
preme Court  in  the  exercise  of  its  original  Ju- 
risdiction, to  review  the  action  of  the  county  and 
state  executive  committees  of  a  political  party 
in  overruling  relator's  protest  to  the  certifica- 
tion of  respondent's  nomination  to  a  county  of- 
fice, based  on  the  ground  that  respondent  did 
not  file  a  statement  of  campaign  expenditures 
as  required  by  law,  where  there  was  In  fact  a 
substantial   compliance  with  sacb   law. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.   i  154.*] 

Woods,  X,  dissenting  in  part 

Application  for  certiorari  by  T.  J.  Mc- 
Lauchllu  against  J.  L.  Zeigler  and  others. 
Petition  dismissed. 

The  application  was  for  a  writ  of  certiorari 
to  review  the  action  of  a  democratic  county 
executive  committee  and  the  state  execu- 
tive committee,  overruling  relator's  protest 
against  the  certification  of  another  as  the 
democratic  candidate  for  the  office  of  coun- 
ty supervisor,  and  In  certifying  such  other  as 
the  official  party  nominee  for  such  office. 
The  ground  of  relator's  protest  to  the  cer- 
tification of  respondent's  nomination  was  that 
respondent  had  not  filed  a  statement  of  cam- 
paign expenditures  made  by  him,  as  requir- 
ed by  statute. 

R.  H.  Welch  and  J.  W.  Walker,  for  pe- 
titioner. W.  li.  Glaze  and  J.  A.  Merritt,  for 
respondents. 

PER  CURIAM.  This  was  an  application 
for  a  writ  of  certiorari  addressed  to  the 
court  in  the  exercise  of  Its  original  jurisdic- 
tion. These  are  the  reasons  why  the  writ 
should  be  denied:  (1)  Because  there  was  no 
notice  of  protest  served  upon  J.  L.  Zeigler, 
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the  respondent;  and  (2)  because  there  was  a 
substantial  compliance  with  the  requirements 
of  the  act 
Petition  dismissed. 

WOODS,  J.  I  concur  In  dismissing  the  pe- 
tition, on  the  ground  that  there  was  no  no- 
tice of  protest  served  on  J.  L.  Zelgler,  re- 
spondent. I  dissent,  however,  from  the  con-, 
elusion  that  there  was  a  substantial  compli- 
ance with  the  statute  In  filing  the  statement 
required.  The  statutory  requirement  Is  that 
the  statement  made  after  the  election  shall 
Include  and  embrace  "all  further  moneys 
spent  or  provided"  by  the  candidate  In  the 
election.  In  limiting  the  statement  to  mon- 
ey spent,  and  not  Including  money  provided, 
I  thlnlc  Mr.  Zelgler  did  not  comply  with  the 
statute ;  and  it  seems  to  me  to  hold  that  the 
variance  was  not  substantial  opens  the  door 
to  evasion  of  a  statutory  provision  vitally  af- 
fecting the  purity  of  elections. 


<87  8.  C.  U4) 

TANT  V.  SOUTHERN  RT.  C». 

(Supreme  Court  of  South   Garolina.     Oct  27, 
1910.) 

1.  Appeai.  and  Ebbob  (8  237*)  —  Questions 
Reviswable — Manneb  or  Kaisinq  Ques- 
tion IN  Trial  Goubt. 

Where  the  question  whether  punitive  dam- 
ages should  have  been  submitted  to  the  jury 
was  not  raised  on  the  trial  by  motion  for  non- 
suit or  for  a  directed  verdict,  as  required  by  cir- 
cuit court  rule  77,  an  exception  to  the  submis- 
sion to  the  juiy  of  punitive  damages  cannot  be 
considered  on  appeal. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec  Dig.  i  237.*] 

2.  TbIAI,  (I  260»)— iNSTBUCnONS— Refusai^ 
iNSTBUCnONS     COVEBED     BT     THE     CHABei 

Given. 

A  requested  charge,  in  an  action  against  a 
carrier  for  its  refusal  to  carry  a  passenger  for 
a  specified  fare,  that  if  the  trainmen  in  assert- 
ing the  supposed  right  to  demand  a  higher  fare 
acted  without  knowledge  of  the  passenger's 
rights,  and  without  any  actual  wrongful  inten- 
tion or  reclilessness  evincing  malice,  the  jury 
may  not  award  punitive  damages,  is  properly 
refused  because  covered  by  a  charge  that,  if  the 
conductor  consciously  refused  to  carry  the  pas- 
senger for  tlie  price  the  ticlcet  agent  had  agreed 
to  carry  him  for,  the  act  requiring  the  passenger 
to  quit  the  train  before  he  reached  his  destina- 
tion may  be  regarded  as  willful,  justifying  puni- 
tive damages. 

fBd.  Note.— For  other  cases,  see  Trial,  C3ent 
Dig.  ii  651-659 ;   Dea  Dig.  {  260.*] 

S.  Oabbiers  (g  257*)— HxEMPLABT  Damages— 

When  Authorized. 

Where  an  agent  of  a  carrier,  conscious  of 
one's  rights  as  a  passenger,  invades  that  right 
by  exacting  unlawful  payment  of  money  under 
threat  of  expulsion  from  the  train,  the  conduct 
of  the  agent  is  willful  or  wanton,  authorizing 
exemplary  damages. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  {  1008;   l>«c  Dig.  {  257.*] 

Appeal  from  Common  Pleas  Circuit  Court 
«f  Bamberg  County;  Geo.  W.  Gage,  Judge. 
Action  by  J.  A.  Tant  against  the  Southern 


Railway   Company.     From   a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Harley  &  Best  for  appellant  R.  C.  Hard- 
wick  and  Wyman  Sc  Henderson,  for  respond- 
ent 

JONES,  C.  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  $475  In  this  ac- 
tion for  damages,  actual  and  punitive,  for 
negligent  and  willful  refusal  to  transport 
plaintiff  from  Ft  Motte,  In  Calhoun  county, 
to  Denmark,  in  Bamberg  county,  for  the  sum 
of  $1,  in  accordance  with  an  alleged  contract 
between  plaintiff  and  the  ticket  agent  of  de- 
fendant at  Ft  Motte,  and  because  of  the  al- 
leged willful  conduct  of  defendant's  con- 
ductor and  collector  In  unlawfully  coercing 
money  from  him  and  in  forcing  him  to  leave 
the  train  at  Bamberg,  S.  C,  a  station  on 
defendant's  railway  line  between  Ft.  Motte 
and  Denmark. 

The  third  exception  contends  that  the 
question  of  punitive  damages  should  not  have 
been  submitted  to  the  Jury,  but  this  question, 
not  having  been  first  raised  on  the  trial  by 
motion  for  nonsuit  or  to  direct  a  verdict  as 
required  by  rule  77  of  the  circuit  court,  can- 
not be  considered.  Fogle  v.  Southern  Ry.,  83 
S.  C  203,  65  S.  «3.  206. 

The  first  and  second  exceptions  relate  to 
the  instructions  given  the  Jury.  The  court 
was  requested  to  charge  the  Jury:  "(4)  If 
the  Jury  find  from  the  evidence  that  the  serv- 
ants of  the  railroad  in  charge  of  its  trains 
thought  that  they  had  a  right  to  demand  the 
payment  of  $.03  per  mile  for  each  mile  over 
its  road  traveled  by  the  plaintiff,  and  as  mat- 
ter of  fact  had  no  such  right  under  the  cir- 
cumstances proven  by  the  testimony  to  exist 
in  this  case  (whatever  such  circumstances 
were,  being  a  matter  to  be  ascertained  by  the 
Jury  from  the  evidence),  but  did  assert  such 
supposed  right,  and  in  so  doing  acted  without 
knowledge  of  the  plalntlfTs  rights,  and  with- 
out any  actual  wrongful  Intention  or  such 
recklessness  or  negligence  as  evinces  malice 
or  conscious  disregard  of  the  rights  of  the 
plaintiff  or  others,  then  the  Jury  should  not, 
under  the  circumstances,  punish  the  rail- 
road compaiiy  by  awarding  punitive  damages 
against  it"  Instead  of  charging  in  the  lan- 
guage of  the  above  request  the  court  instruct- 
ed the  Jury:  "If  the  ticket  agent  at  Ft 
Motte,  acting  within  the  scope  of  his  authori- 
ty, made  a  contract  with  Tant  to  carry  him 
for  a  dollar,  the  railway  company  was  bound 
to  carry  him  for  $1,  and  if  the  passenger 
relied  upon  that  promise  and  boarded  the 
train  for  that  purpose,  and  if  the  other  agents 
of  the  defendant  refused  to  carry  him  at 
that  contract,  whether  they  did  so  in  good 
faith  or  not,  and  caused  the  plaintiff  to  quit 
the  train  before  he  reached  Denmark,  then 
the  railroad  company  is  liable  in  damages  to 
the  plaintiff.  And,  If  the  conductor  did  so 
consciously  refuse  to  carry  Tant  for  the  price 
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the  ticket  agent  bad  agreed  to  carry  him  for, 
then  the  act  of  those  Bervants  may  be  re- 
garded by  the  Jury  aa  willful,  and  you  may 
find  such  damages  as  you  tblnk  right  to  com- 
pensate Tant  and  punish  the  railway  com- 
pany. In  other  words,  gentlemen,  and  In 
brief.  If  a  principal,  to  wit,  a  railway  com- 
pany, has  many  agents,  and  It  acts  through 
one  agent  and  makes  a  contract,  another 
agent  cannot  consciously  set  that  contract 
aside,  and  save  the  responsibility  of  the  prin- 
cipal." The  appellant  contends,  that  the  In- 
struction as  requested  should  have  been  giv- 
en, and  that  the  Instruction  given  incorrectly 
stated  the  principle  of  law  as  to  punitive 
damages,  on  the  ground  that  the  wrong 
shonld  be  done  willfully,  deliberately,  and 
recklessly  by  the  agents  themselves  with  a 
present  consciousness  of  Invading  the  plain- 
tllTs  rights.  We  think  the  charge  as  given 
substantially  covered  the  requested  instruc- 
tion, and  was  not  therefore  prejudicial. 
Marshall  v.  Crawford,  45  8.  C.  2i5,  22  S.  B. 
792 ;  Thompson  v.  Eailw^y,  78  S.  a  887,  58 
S.  B.  1004. 

Besides,  the  charge  was  in  conformity  with 
the  rule  as  stated  In  Myers  v.  Railway,  64 
8.  O.  519,  42  S.  B.  598,  and  Chiles  v.  South- 
ern Railway,  69  S.  C.  327,  48  S.  E.  252,  In 
which  the  court  declared:  "If  defendant 
agent,  conscious  of  plaintiffs  rights  as  i>as- 
senger,  nevertheless  Invaded  that  right  by 
exacting  and  coercing  an  unlawful  payment 
of  money  under  threat  of  expulsion  from 
the  train,  his  conduct  was  willful  or  wanton, 
such  as  would  subject  defendant  to  exemplary 
damages." 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

(87  S.  C.  181) 

Mcintosh  t.  augusta  &  a.  ry.  oo. 

(Supreme  Coart  of  South  Carolina.     Oct  27, 
1910.) 

1.  Afpeai.  and  Ebrob  (I  1094*)— riNDlNGS— 
C0NCL.C8IVENES8. 

A  finding  of  a  magistrate  affirmed  by  the 
circuit  court  is  concluaive  on  appeal,  in  the  ab- 
sence of  a  total  failare  of  evidence  to  support  it. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  !i  4322-4324;  Dec.  Dig.  § 
1094.*] 

2.  Gakbiebs  (i  406*)— Passenoebs— Bagoaoe.* 

The  court  cannot  sa^  as  a  matter  of  law 
that  five  cents'  worth  of  ice,  wrapped  so  as  to 
prevent  leaking,  is  not  personal  baggage  of  a 
passenger  attempting  to  board  a  street  car,  and 
he  may  not  be  refused  permission  to  board  the 
car  with  the  ice. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1571;  Dec  Dig.  {  408.*] 

3.  Casriebs    (I    408*)— Punitive    Daicaqes— 

WlX.LrUI.NE88. 

Where,  in  an  action  against  a  street  rail- 
way company  for  refusal  to  permit  plaintiff  to 
t>oard  a  car,  the  evidence  showed  that  plaintiff 
•nd  the  conductor  bad  had  a  previous  difficulty, 
that  plaintiff  attempted  to  board  the  car  in  a 
proper  manner  and  with  proper  personal  bag- 
gage, consisting  of  a  small  piece  of  ice  so  wrap- 


ped as  to  prevent  leakage,  that  he  informed  the 
conductor  of  the  urgency  of  his  carrying  the  ice 
to  a  sick  man,  that  plaintiff  offered  to  stay  on 
the  platform  with  the  ice  and  to  pay  for  its 
transportation,  but  that  the  conductor  rudely 
shut  the  gate  and  would  not  let  him  get  aboard, 
and  that  the  conductor  following  on  the  next 
car  permitted  plaintiff  to  board  the  car  with 
the  ice.  there  was  evidence  of  willful  invasion  of 
plaintiff's  rights,  justifying  punitive  damages. 

[BJd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1569;   Dec  Dig.  |  408.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;    Geo.  W.  Gag*,  Judge. 

Action  by  William  Mcintosh'  against  the 
Augusta  &  Aiken  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Boykin  Weight,  Geo.  T.  Jackson,  and  J. 
B.  Salley,  for  appellant  Croft  &  Croft,  for 
respondent 

JONES,  0.  J.  This  appeal  is  from  the 
Judgment  of  the  circuit  court  affirming  Judg- 
ment of  a  magistrate  for  $75  in  an  action  for 
actual  and  punitive  damages  for  unlawful 
and  wanton  refusal  to  allow  plaintiff  to 
board  defendant's  car. 

It  appears  that  on  the  5th  day  of  July, 
1908,  plaintiff  attempted  to  board  one  of 
the  electric  passenger  cars  of  the  defendant 
at  Langley,  In  Aiken  county,  having  in  his 
hand  five  cents'  worth  of  ice  wrapped  in  a 
sack.  The  plaintiff  had  bought  the  ice  for 
a  sick  man  at  Bath,  8.  C,  and  was  hasten- 
ing to  carry  it  to  him.  The  conductor  refus- 
ed to  allow  plaintiff  to  board  the  train  with 
the  Ice,  testifying  that  the  Ice  was  in  a 
crocus  sack,  and  was  leaking  through  the 
sack  80  that  water  would  run  over  the 
floor  of  the  car.  The  testimony  of  the  plain- 
tiff tended  to  show  that  the  Ice  was  fully 
wrapped,  and  was  not  leaking.  This  Issue 
was  found  in  favor  of  plaintiff  by  the  magis- 
trate and  affirmed  by  the  circuit  court; 
hence  It  must  be  regarded  as  settled  that 
the  ice  wa6  wrapped  In  a  sack,  and  was 
not  leaking. 

The  defendant  ai^)ellant  contends  that 
there  was  no  evidence  of  any  breach  of  duty, 
and  that  motion  for  nonsuit  as  to .  the  en- 
tire cause  of  action,  and  especially  as  to 
punitive  damages,  should  have  been  sustain- 
ed. In  arguing  these  propositions  conten- 
tion is  made  that  Ice  is  not  personal  baggage. 
\ye  cannot  say  as  matter  of  law  that  a  small 
piece  of  ice  carried  under  the  circumstances 
stated  is  not  personal  baggage.  But  the  rule 
of  the  defendant  company  and  the  Instruc- 
tions given  to  Its  conductor  assume  that  it 
may  be  so  regarded  under  certain  circum- 
stances. Rule  No.  16  of  the  defendant  com- 
pany for  carrying  packages  provided,  "Pas- 
sengers must  not  be  allowed  to  carry  bulky 
or  dangerous  packages  aboard  cars,"  and 
the  verbal  Instructions  to  conductor  were 
not  to  accept  anything  like  Ice  which   was 
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not  wrajpped  or  boxed  so  as  to.  prevent  melt- 
ing or  leaking  over  the  floor.  Hence  the 
rules  of  the  company  did  not  prevent  the 
acceptance  as  baggage  of  a  small  piece  of  ice 
wrapped  so  as  not  to  leak  over  the  floor. 

The  circuit  court  concurred  with  the  mag- 
istrate in  finding  that  there  was  some  evi- 
dence of  willful  invasion  of  plaintiffs  right 
We  think  there  was  not  a  total  failure  of 
evidence  on  this  point,  and  therefore  the 
finding  of  the  circuit  court  cannot  be  dis- 
turbed. There  was  testimony  that  plaintiff 
and  the  conductor  had  a  previous  difficulty; 
that  plaintiff  was  attempting  to  board  the 
car  In  a  proper  manner  and  with  proper  per- 
sonal baggage;  that  he  informed  the  con- 
ductor of  the  urgency  of  his  carrying  the  ice 
to  the  sick  man ;  that '  plaintiff  offered  to 
stay  upon  the  platform  with  the  ice  and  to 
IMiy  for  its  transportation,  but  that  never- 
theless the  conductor  rudely  shut  the  gate, 
and  would  not  let  him  get  aboard;  that  the 
conductor  following  on  next  train  permitted 
plaintiff  to  board  the  car  with  the  ice  wrap- 
peA  In  the  same  manner  without  objection. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

<135  Ga.  198) 

GULFPORT   COTTON   OIL.    FERTILIZER 

&  MFG.  CO.  V.  UNDERFEED  STOKER 

OO.  OP  AMERICA. 

<Supreme  Court  of  Georgia.     Sept.  30,  1910.) 

(Si/llabua  by  the  Court.) 

1.  EvinENCB  (I  182*)— Sbcondaby  Evidence 

— Pbopeb  FOUUnATION. 

It  was  not  error  to  exclude  from  evidence 
a  copy  of  a  record  purporting  to  show  the  daily 
consumption  of  coal  in  the  operation  of  certain 
boilers,  although  the  original  records  had  been 
lost,  where  there  was  no  evidence  as  to  who 
made  the  original  records,  nor  as  to  their  cor- 
rectness. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  |i  601-604;   Dec.  Dig.  S  182.  •] 

2.  CoNTSACTs  (I  349*)— Action  fob  Breach— 
Admissibility  of  Evidence. 

It  not  being  insisted  that  time  was  of  the 
essence  of  the  contract  sued  on,  letters  merely 
<:omplaining  of  delays  in  shipping  certain  ma- 
terial and  in  the  commencement  of  the  work 
of  installing  certain  machinery  were  Immaterial, 
and  were  properly  repelled  as  evidence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1792;   Dec.  Dig.  {  349.*] 

3.  Evidence  Pbopeblt  Excluded. 

Others  letters  written  after  the  installation 
of  the  machinery,  which  it  was  alleged  did  not 
fulfill  the  terms  of  the  guarantees  in  the  con- 
tract, were  properly  excluded  as  immaterial. 

4.  Sales  (§  355*)— Action  fob  Bbeach— Ad- 
missibility OF  Evidence. 

While  the  contract  sued  on  provided  for 
certain  tests  of  the  machinery  furnished  as 
necessary  to  determine  whether  the  express  war- 
ranties of  the  machinery  had  been  fulfilled,  and 
the  petition  alleged  stnct  compliance  with  the 
contract,  it  was  competent  to  show  by  evidence 
that  the  particular  test  contemplated  by  the 
contract  had  been  waived  and  another  substi- 
tuted ;  and  the  charge  of  the  court  in  reference 
to  the  test  or  waiver  thereof,  and  the  making 


of  a  different  test  from  that  contemplated  in 
the  contract,  was  not  erroneous,  as  being  un- 
authorized by  the  pleadings  and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1025-1045 ;   Dec  Dig.  S  855.*] 

5.  Sales  (|  445*)— Waivke  of  CoNDmoRS— 
Question  for  jury. 

Under  the  evidence  in  this  case,  the  court 
did  not  err  in  instructing  the  jury  that  they 
might  determine  whether  the  tests  provided  for 
in  the  contract  had  not  been  waived,  from  the 
fact  that  a  certain  payment  was  made  by  the 
defendant  without  requiring  the  specific  tests 
provided  for  in  the  contract 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  1308 ;  Dec.  Dig.  {  445.*] 

6.  Review  on  Appeal. 

The  requests  to  charger  bo  far  as  they  are 
pertinent  and  correct  statements  of  law,  were 
sufficiently  covered  by  the  general  charge.  No 
error  is  shown  in  any  of  the  rulings  of  the  court 
complained  of,  and  there  is  sufficient  evidence 
to  support  the  verdict 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Underfeed  Stoker  Company 
of  America  against  the  Gulfport  Cotton  OU, 
Fertilizer  &  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

The  Underfeed  Stoker  Company  of  Amer- 
ica (hereinafter  called  the  "Stoker  Com- 
pany") brought  suit  against  the  Gulfport  Cot- 
ton Oil,  Fertilizer  &  Manufacturing  Compa- 
ny (hereinafter  called  .  the  "Gulfport  Com- 
pany"), alleging  substantially  as  follows :  On 
the  31st  day  of  January,  1905,  the  Stoker 
Company  made  a  contract  with  the  Gulfport 
Company  by  which  the  Stoker  Company 
agreed 'to  furnish  to  the  Gulfport  Company 
certain  material  and  lal>or  necessary  for  the 
complete  equipment  of  two  horizontal  re- 
turn tubular  boilers  at  the  plant  of  the  Gulf- 
port Company,  Gulf  nor  t.  Miss.,  with  Jones 
underfeed  mechanical  stokers,  in  accordance 
with  certain  specifications  in  the  contract 
named.  Under  the  original  agreement  the 
boilers  to  be  equipped  with  stokers  were  the 
boilers  owned  and  operated  by  the  Gulfport 
Company  In  connection  with  its  cotton  oil 
and  fertilizer  plant  After  the  execution  of 
said  contract,  the  Gulfport  Company  decided 
that  It  did  not  wish  the  boilers  used  in  con- 
nection with  its  cotton  oU  plant  equipped 
Vith  the  stokers,  but  desired  to  substitute 
the  boilers  used  in  Its  fertilizer  plant,  and 
by  agreement  of  parties  this  substitution 
was  made.  In  consequence  of  the  substitu- 
tion it  became  necessary  to  use  additional 
material,  which  It  is  alleged  the  Stoker  Com- 
pany furnished  by  agreement;  the  Gulfport 
Company  agreeing  to  pay  the  value  of  the 
extra  material,  in  addition  to  the  sums  stip- 
ulated to  be  paid  under  contract.  Petitioner 
alleged  performance  of  the  contract  upon  its 
part  The  contract  sued  on  was  attached  to 
the  petition  as  an  exhibit.  In  the  contract, 
under  the  head  of  "Guaranties,"  the  Stoker 
Company  made  certain  express  warranties. 
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which,  ao  far  as  material  to  the  case^  are 
as  follows : 

"Paragraph  1.  Economy. — ^The  contractors 
guarantee  that  by  the  proper  use  of  the 
Rtokers  they  will  effect  a  saving  of  not  less 
than  10  per  cent  in  fuel  bills  over  the  re- 
sults that  are  regularly  obtained  In  the  ordi- 
nary running  of  the  plant  by  hand  firing  on 
common  grates. 

"Paragraph  2.  Capacity. — ^The  contractors 
guarantee  that  they  can  increase  the  rated 
capacity  of  the  boilers  to  be  equipped  at  least 
26  per  cent,  beyond  rated  capacity ;  10  square 
feet  of  heating  surface  in  water  tube  boilers, 
12  square  feet. of  heating  surface  in  return 
tubular  boilers,  or  7%  square  feet  of  heat- 
ing surface  in  internal  furnace  boilers,  to 
constitute  1  hwse  power. 

"Paragraph  3.  Smoke  Abatement — The 
contractors  guarantee  to  practically  abate 
the  6moke  nuisance,  unless  boilers  be  forc- 
ed greatly  beyond  capacity,  or  when  fires  are 
being  started  or  cleaned. 

"Paragraph  4.  All  guaranties  herein  made 
are  conditioned  on  the  operation  of  the  stok- 
ers in  accordance  with  contractors'  printed 
and  written  instructions;  and  the  purchas- 
ers agree  so  to  operate  them." 

The  contract  also  made  this  provision : 

"Paragraph  6.  The  evaporation  testa  nec- 
essary to  determine  the  guaranties  herein 
named  shall  be  made  upon  completion  of  in- 
Btallatton  by  the  representatives  of  the  con- 
tractors and  purchasers,  the  boilers  being 
operated  at  or  beyond  rated  capacity,  the  de- 
tails of  tests  being  arranged  between  the  rep- 
resentatives above  named  preyious  to  the  in- 
stallation of  the  stokers." 

It  was  provided  that  payment  should  be 
made  as  follows : 

"Paragraph  8.  One-thfrd  upon  delivery  of 
stokers,  dead  plates,  blower,  and  engine ;  one 
third  upon  completion  of  installation  and  ful- 
fillment of  guaranties  herein  made  by  the 
contractors;  the  remaining  third  to  become 
due  thirty  (30)  days  thereafter;  settlement 
to  be  made  upon  completion  of  Installation 
and  fulfillment  of  guaranties,  by  the  purchas- 
ers' note  of  acceptance." 

Other  material  portions  of  the  contract  are 
as  follows: 

"Paragraph  9.  It  is  understood  and  agreed 
that  the  installation  of  the  stokers  Shall  com- 
mence within  thirty  (30)  days  from  the  time 
of  delivery,  and  that  the  work  shall  be  pro- 
ceeded with  continuously  until  completed. 
If  through  no  fault  of  the  contractors  they 
are  not  permitted  to  commence  and  continue 
the  Installation  as  above  stated,  the  final 
payment  shall  be  due  and  payable  ninety  (90) 
days  from  date  of  delivery. 

"Paragraph  10.  It  is  mutually  agreed  by 
each  of  the  parties  hereto  that  the  stokers 
shall  be  installed  and  operated  in  accord- 
ance with  the  above  agreements,  and  in' ac- 
cordance with  the  plans  and  specifications  of 
contractors,  which  they  will  furnish  free  of 
<±arge." 

69  S.a— 11 


In  its  plea  and  answer  the  Oulfport  (Com- 
pany denied  compliance  with  this  contract 
upon  the  part  of  the  Stoker  Company,  alleg- 
ed a  failure  to  meet  the  express  warranties 
set  forth  in  that  part  of  the  contract  headed 
"Guaranties,"  denied  that  tests  had  been 
made  as  stipulated  in  the  contract,  and  plead- 
ed that  by  reason  of  the  Stoker  Company's 
failure  to  carry  out  its  contract  and  guar- 
anties the  defendant  had  been  compelled  to 
shut  down  its  mill  for  a  certain  time,  and 
during  a  stated  period  was  unable  to  make 
fertilizers,  and  could  not  fill  orders  which  It 
had  on  hand,  In  consequence  of  which  It  had 
been  injured  and  damaged  in  a  stated  sum, 
fur  which  it  asked  judgment 

The  Jury  returned  a  verdict  for  the  plain- 
tiff. The  defendant  made  a  motion  for  a 
new  trial,  which  being  overruled,  it  excepted. 

Wimblsh  &  Ellis  and  Edgar  Watklns,  for 
plaintiff  in  error.  Rosser  &  Brandon,  for 
defendant  in  error. 


BEX7K,  J.  (after  stating  the  facts  as  above). 

1.  The  court  below  properly  refused  to  allow 
the  defendant  to  Introduce  in  evidence,  as  a 
part  of  the  testimony  of  the  witness  G.  S. 
Jeftnlngs,  a  statement  showing  the  date  on 
which  the  boilers  were  in  use,  the  number 
of  boilers  in  use,  and  the  amount  of  coal  con- 
sumed, although  this  statement  was  identified 
by  the  witness  as  having  been  made  by  him 
and  taken  from  the  records  of  the  defendant 
company,  which  records  the  witness  testi- 
fied bad  been  destroyed,  and  although  it  was 
shown  by  him  and  by  others  that  a  dally  rec- 
ord had  been  kept  of  the  amount  of  coal  that 
had  been  consumed,  and  the  statement  offered 
in  evidence  was  taken  from  such  record;  for 
it  appears  that  no  witness  testified  as  to  who 
made  those  records  or  as  to  their  correct- 


2.  It  Is  not  insisted  that  time  was  of  the 
essence  of  the  contract  sued  on  In  this  case, 
and  letters  merely  complaining  of  delays  in 
shipping^  certain  material  in  the  commence- 
ment of  the  work  of  Installing  certain  ma- 
chinery were  immaterial,  and  were  properly 
repelled  as  evidence. 

3.  The  exclusion  of  various  other  letters 
than  those  referred  to  in  the  foregoing  Is 
complained  of;  but  we  are  of  the  opinion 
that  the  court  Iwlow  properly  held  them  to  be 
inadmissible.  It  was  unnecessary  for  the  de- 
fendant, in  order  to  establish  the  defense  set 
up  in  this  case,  to  show  that  It  had  given 
notice  of  defects  in  the  machinery  Installed 
by  the  plaintiff  In  respect  to  those  qualities 
covered  by  the  express  warranties  set  forth 
in  the  contract  under  the  bead  of  "Guaran- 
ties." If  the  machinery  was  actually  defect 
Ive  in  those  respects,  and  failed  to  measure 
up  to  those  guaranties,  that  was  a  matteT 
which  could  be  shown  by  competent  evidence 
and  not  by  letters  written  by  the  party  com 
plaining  of  such  defects  to  the  party  furnish- 
ing and' erecting  the  machinery. 
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4.  Whne  the  contract  espressly  provides 
for  certain  tests  of  the  machinery  as  neces- 
sary to  determine  the  gnarantles  stipulated  In 
the  contract,  and  In  the  petition  It  is  alleged 
that  the  plaintiff  "did  Install  and  operate  the 
two  Jones  underfeed  stokers  described  [this 
being  the  machinery  in  controversy],  In  con- 
nection with  the  boilers  used  in  the  fertilizer 
plant  of  the  defendant  in  strict  accordance 
with  agreement,  Exhibit  A  [the  contract  sued 
on],  as  modified  as  aforesaid,  and  in  strict 
accordance  with  the  specification  items  fur- 
nished by  the  petitioner,"  we  are  of  the  opin^ 
ion  that  it  was  competent  for  the  plaintiff  to 
show  that  the  tests  of  the  machinery  con- 
templated in  the  written  contract  had  been 
waived,  or  that  another  test  had  been  agreed 
upon  and  substituted  for  the  particular  test 
contemplated  by  both  parties  when  the  con- 
tract was  executed;  and  there  was  evidence 
in  this  case  authorizing  the  Jury  to  find  that 
the  tests  originally  Intended  by  both  parties 
to  be  made  had  been  waived,  and  that  anoth- 
er test,  considered  sufficient  by  the  plaintiff 
and  by  the  autborffed  agent  of  the  defendant, 
had  been  substituted  therefor.  The  test  stip- 
nlated  in  the  contract  was  but  a  means  of  as- 
certaining, and  determining  whether  or  not 
the  machinery  furnished  by  the  plaintiff 
measured  up  to  and  fulfilled  the  requirements 
of  the  express  warranties.  The  Jury  could 
find,  under  the  evidence  in  the  case,  that  that 
particular  test  was  not  the  only  one  from 
which  It  could  be  determined  whether  the 
guaranties  in  the  contract  were  fulfilled.  It 
was  competent  for  the  defendant,  before  or 
during  the  installation  of  the  machinery,  to 
waive  that  particular  test  and  rely  upon 
other  means  of  determining  whether  the 
machinery  was  such  as  it  was  warranted  to 
be  in  those  respects  covered  by  the  guaran- 
ties; and  if  the  evidence  showed  that  the 
tests  had  been  waived,  or  another  test  substi- 
tuted therefor,  and  that  the  guaranties  in 
respect  to  those  matters  covered  thereby  had 
been  fulfilled,  the  plaintiff's  allegation  of  com- 
pliance with  the  contract  would  be  sustained. 
Under  the  pleadings  and  the  evidence  In  the 
case,  the  charges  of  the  court  in  reference 
to  the  tests  and  the  waiver  of  tests  were  au- 
thorized and  were  proper. 

5.  The  court  charged  the  Jury  as  follows: 
-These  guaranties  might  be  waived  by  the 
conduct  of  the  defendant's  officers.  If  they 
paid  a  part  of  the  second  payment  before  the 
fulfillment  of  the  guaranty,  you  would  deter- 
mine whether  by  so  doing  they  did  waive 
such  fulfillment."  It  is  contended  that  this 
was  error  upon  the  following  grounds:  (a) 
Because  there  was  no  pleading  or  evidence  of 
any  waiver.'  (b)  Because  a  payment  for  one 
of  the  stokers,  which  was  the  payment  made 
In  this  case,  would  not  constitute  a  waiver  of 
test  on  the  other  stoker;  defendant  having 
the  right  to  pay  for  one  stoker,  if  it  saw 
proper,  and  retain  the  amount  contracted  to 
be  paid  for  the  other  stoker  until  plaintiff 
bad  complied  with  its  contract  with  refer- 


ence to  testing  such  second  stoker.  While  in 
this  charge  the  court  used  the  expression, 
"These  guaranties  might  be  waived,"  we  are 
of  the  opinion  that  the  court  had  reference 
merely  to  the  tests  provided  for  in  the  con- 
tract This  Is  made  manifest  when  we  con- 
sider that  portion  of  the  charge  Immediately 
preceding  the  portion  excepted  to.  The  ex- 
tract from  the  charge  excepted  to,  together 
with  what  Immediately  precedes  it,  reads  as 
follows:  "In  making  these  stoker  tests  the 
boilers  must  be  operated  at  or  beyond  the 
rated  capacity,  and  the  test  must  be  made 
on  both  boUers.  These  requirements,  how- 
ever, can  be  waived  by  the  defendant  If  the 
plalntifTs  agent  and  Mr.  Van  Winkle,  the 
president  of  the  defendant  company,  or  any 
other  agent  of  the  defendant  company  who 
had  authority  so  to  do,  agreed  that  the  test 
on  one  boiler  should  determine  the  guaranties 
with  reference  to  both  boilers,  that  would 
waive  the  right  to  have  both  boilers  tested;  and 
if  they  agreed  that  the  boilers,  in  making  the 
test,  should  be  operated  below  the  rated  capac- 
ity, that  would  waive  the  requirements  that 
they  should  be  operated  at  or  beyond  the  rated 
capacity,  as  to  both  parties.  These  guaranties 
might  be  waived  by  the  conduct  of  the  defend- 
ant's officers.  If  they  paid  a  part  of  the  second 
payment  before  the  fulfillment  of  the  guaran- 
ty, you  would  determine  whether  by  so  doing 
they  did  waive  such  fulfillment."  And  im- 
mediately after  the  instructions  contained  in 
the  excerpt  complained  of  the  Jury  were  told 
by  the  court  that  they  could  only  find  for  the 
plaintiff  in  case  it  had  complied  with  the 
guaranties  in  the  contract  and  they  were 
charged  In  express  terms  that  they  could 
not  find  for  the  plaintiff  unless  the  guaranties 
had  been  complied  ^Ith.  And  it  will  be  ob- 
served that  movant  so  construed  the  charge 
In  stating  the  grounds  upon  which  counsel 
contended  that  the  instructions  complained 
of  were  erroneous.  In  fact,  that  portion  of 
the  exception  to  the  charge,  wherein  counsel 
attempts  to  specially  point  out  the  error  In 
the  portion  of  the  charge  complained  of, 
would  not  be  applicable  to  the  charge  thus 
criticised,  unless  we  treat  the  expression, 
"these  guaranties,"  as  referring  to  the  "tests," 
as  appears  from  a  reading  of  the  criticism 
upon  the  charge.  Treating  the  expression, 
"these  guaranties,"  as  referring  to  the  tests. 
we  do  not  think  the  charge  was  error.  There 
was  evidence  from  which  the  Jury  might  have 
found  that  wben  the  payment  to  which  the 
court  referred  in  this  part  of  the  charge  was 
made,  it  was  impossible  to  carry  out  the  plan 
for  making  the  tests  as  contemplated  in  the 
contract;  and  Inasmuch  as  the  defendant  had 
made  a  payment  without  directing  the  appli- 
cation of  that  payment  to  either  particular 
stoker  of  the  two  installed  by  the  plaintiff, 
and  at  a  time  when  the  tests  copid  not  be 
made  of  both  of  the  stokers  furnished,  the 
jury  would  have  had  the  right  to  say,  from 
the  fact  of  the  payment  whether  or  not  there 
had  been  a  waiver  of  the  right  on  defend- 
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ant'8  part  to  a  carrying  out  of  the  tests  as 
provided  In  the  contract 

6.  The  charge  of  the  court  In  this  case  ful- 
ly and  fairly  subiqltted  to  the  jury  the  is- 
sues projper  for  their  consideration.  The  re- 
quests to  charge,  so  far  as  they  were  legal 
and  pertinent,  were  sufficiently  covered  by 
the  general  charge,  and  there  was  sufficient 
evidence  to  support  the  verdict. 

Judgment  affirmed.    All  tlie  Justices  concur. 

ass  Qa.  240} 

WILSON  T.    MAYOR   AND   COUNC3IL   OF 

DALTON  et  al. 

(Supreme  Court  of  Georgia.    Oct.  12,  1910.) 

(SvUabu*  hv  th^  Court.) 

1.  Statutes  (§  120*)— Subjects  and  Titles. 

Where  the  title  of  an  act  of  the  Legislature 
was  "An  act  to  amend  the  several  acts  incor- 
porating  the  city  of  Dalton,  Whitfield  county, 
Georgia*'  (Acts  1908,  p.  579),  followed  by  a 
recital  of  several  particulars  in  which  the  mu- 
nicipal charter  was  amended,  and  concluding 
with  the  words,  "and  for  other  purposes,"  such 
act  was  not  violative  of  article  3,  i  7,  par.  8, 
of  the  Constitution,  which  provides  that  no 
law  or  ordinance  shall  pass  which  contains 
matter  different  from  what  is  expressed  in  the 
title  thereof,  because  it  contained  a  provision 
anthorizing  the  creation  of  the  office  of  city  tax 
receiver,  fixing  his  term  of  office,  and  prescrib- 
ing his  duties  and  the  mode  of  bis  election. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {{  168-172 ;   Dec.  Dig.  S  120.»] 

2.  Municipal   Cokpobationb   ($   126*)  — Of- 
fices—Abolition. 

Where  an  act  of  the  Le^islattHre  (Acts  1008, 
p.  579),  amending  a  municipal  charter,  pro- 
vided that  the  city  "shall  be  and  is  authorized 
to  create  the  office  of  city  tax  receiver,"  pre- 
scribed his  duties  and  the  mode  of  his  election 
by  popular  vote,  and  declared  that  he  should  be 
elected  for  a  term  of  two  years,  after  the  mu- 
nicipal authorities  had  passed  an  ordinance 
creating  the  office  of  city  tax  receiver,  and  the 
officer  to  fill  such  place  had  been  duly  elected 
for  the  term  fixed  by  the  charter,  and  qualified, 
it  was  not  within  the  power  of  such  municipal 
anthorities.  at  their  option,  during  such  term, 
to  abolish  the  office. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  298-300 ;  Dec.  Dig. 
i  126.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  J.  T.  Wilson  against  the  Mayor 
and  Council  of  Dalton  and  another.  Judg- 
ment of  dismissal,  and  plaintiff  brings  error. 
Reversed. 

The  caption  of  the  act  approved  August  17, 
1908  (Acts  1908,  p.  579),  was  as  follows:  "An 
act  to  amend  the  several  acts  Incorporating 
the  elty  of  Dalton,  Whitfield  county,  Georgia; 
to  establish  the  office  of  recorder  and  define 
his  duties;  to  change  the  name  of  the  may- 
or's court  and  to  enlarge  the  Jurisdiction  of 
said  court;  to  authorize  said  city  to  estab- 
lish, maintain  and  operate  systems  of  drain- 
age or  sewerage;  to  divide  said  city  into 
wards  and  to  create  new  officers  to  represent 
the  wards  in  the  city  cotmcil  and  provide  the 
maimer  of  their  election;    to  authorize  the 


dty  to  build,  curb,  pave,  and  park  the  streets 
and  sidewalks  In  said  city,  and  to  regulate 
the  use  of  same;  to  provide  for  the  regis- 
tration of  voters  and  the  holding  of  elections; 
to  authorize  the  city  to  buy,  build,  own,  and 
operate  systems  of  drainage  and  sewerage,  to 
operate  the  ^ame;  and  for  other  purposes." 
The  fourth  section  of  such  act  was  as  fol- 
lows: "Sec.  4.  Be  it  further  enacted,  that 
the  city  of  Dalton  shall  be  and  Is  authorized 
to  create  the  office  of  city  tax  receiver  and 
fix  the  salary  of  said  tax  receiver,  whose  du- 
ty it  shall  be  to  collect  and  to  receive  all  tax- 
es, fees,  licenses,  and  receipts  from  public 
utilities,  and  all  other  moneys  which  shall  be 
due  and  collectible  by  the  city  from  any 
source  whatever,  and  provide  a  suitable  bond 
from  said  tax  receiver.  The  record  of  such 
money  due  to  be  furnished  him  by  the  various 
other  dty  officials,  whose  duty  It  shall  be  to 
furnish  such  records  under  the  charter  or  or- 
dinances In  pursuance  thereof,  and  all  mon- 
ey collected  by  him  to  be  turned  over  to  the 
city  treasurer  promptly,  as  by  ordinance  of 
the  council  provides.  Said  city  tax  receiver 
to  be  elected  for  a  term  of  two  years  in  the 
manner  prescribed  by  this  amendment:  Pro- 
vided, however,  that  the  city  council  may  In 
their  discretion  require  the  city  marshal  to 
collect  and  account  for  all  street  taxes,  and 
fees,  fines  and  fi.  fas."  The  fifth  section  de- 
clared that  "there  shall  be  held  annually  on 
the  second  Wednesday  In  December  an  elec- 
tion of  the  officers  of  said  city,  on  the  second 
Wednesday  In  December,  1908,  and  the  elec- 
tion of  the  derk,  treasurer  and  tax  receiver 
by  a  general  vote  of  all  the  qualified  voters  In 
said  city,"  and  coundlmen  for  a  certain 
term. 

Jim  Wilson  filed  his  petition  against  the 
mayor  and  council  of  the  city  of  Dalton,  and 
Fincher,  chief  of  police,  alleging  in  substance 
as  follows:  Under  the  fourth  section  of  the 
act  of  1908,  above  quoted,  the  city  of  Dalton 
created  the  office  of  tax  receiver,  provided 
that  the  office  should  be  filled  by  election  as 
prescribed  In  the  act,  and  that  when  elected 
and  qualified  the  receiver  should  hold  office 
for  two  years  frc-m  and  after  January  1, 
1900,.  or  until  his  successor  qualified.  The 
salary  was  fixed  at  $720  per  annum,  payable 
in  monthly  Installments.  The  reeeiver,  before 
entering  upon  the  performance  of  his  duties, 
was  required  to  enter  into  a  bond  with  at 
least  two  securities  [or?]  in  some  reliable 
company  in  the  sum  of  $10,0<X),  to  be  ap- 
proved by  the  finance  committee.  It  was  fur- 
ther declared  that  it  should  be  the  duty  of 
the  tax  receiver  to  turn  over  to  the  dty 
treasurer  promptly  all  funds  collected  by 
him,  and  that  prior  to  each  regular  meeting 
of  the  mayor  and  council  he  should  check 
up  his  collections  and  balance  his  accounts 
with  the  city  clerk.  Plaintiff  was  elected  by 
the  voters  at  the  general  municipal  election 
held  in  December,  1908,  to  fill  the  office  of 


•For  otiier  cases  tee  lame  topic  and  lecUon  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Serlea  t  Rep'r  IndexM 


Digitized  by 


Google 


164 


68  80UTHBASTERN  REPORTER. 


(Ga. 


tax  recelTer.  He  received  the  proper  certifi- 
cate of  election,'  and  qualified  by  taking  the 
oath  and  giving  the  bond  as  required  by  the 
ordinance.  After  this,  on  the  18th  day  of 
January,  1909,  the  mayor  and  council  passed 
the  following  resolution:  "Whereas,  the  may- 
or and  council  of  the  city  of  Dalton,  toy  ordi- 
nance passed  November  2,  1908,  created  the 
oflBce  of  city  tax  receiver,  prescribing  his  du- 
ties, fixing  his  salary,  and  calling  for  an  elec- 
tion to  fill  said  office,  etc.,  and  the  present 
mayor  and  coimcU  deeming  it  to  the  best 
Interest  of  the  taxpayers  of  said  city  that 
said  office  be  not  continued,  and  believing 
that  said  office  if  [is?]  Invalid  under  the  char- 
ter granted  amending  the  charter  of  the  city 
of  Dalton,  and  In  the  Interest  of  economy  In 
the  administration  of  said  city:  Therefore, 
be  It  resolved  that  the  salary  of  the  tax  re- 
ceiver of  the  city  of  Dalton  be  and  the  same 
is  hereby  fixed  at  the  sum  of  one  hundred 
dollars  per  annum,  and  that  said  tax  receiver 
be  required  to  enter  into  a  bond  In  a  reliable 
surety  company  In  the  sum  of  ten  thousand 
dollars."  Plaintiff  charged  that  this  action 
was  illegal  and  void,  and  an  unauthorized  In- 
terference with  the  rights  vested  In  him  by 
virtue  of  his  election  and  qualification  as 
dty  tax  receiver,  and  was  an  unlawful  and 
arbitrary  action  on  the  part  of  the  mayor  and 
council  In  attempting  to  force  plaintiff  to  go 
to  the  further  and  useless  expense  of  giving 
a  $10,000  bond  in  a  guaranty  company,  when 
they  had  Illegally  and  arbitrarily  reduced  his 
salary  to  $100,  well  knowing  that  the  cost  of 
such  a  bond  would  force  the  plalntlflt  out  of 
office.  He  had  given  a  good  personal  bond  In 
compliance  with  the  ordinance  creating  the 
office,  and  this  had  been  in  the  possession  of 
the  municipal  authorities  prior  to  the  oath  of 
office  being  administered  to  him,  and  this  was 
done  without  objection  by  the  mayor  In  the 
presence  of  the  finance  committee  and  all  of 
the  city  council. 

On  rebruary  15,  1909,  the  following  pro- 
ceedings were  had  by  the  mayor  and  council: 
"On  motion  of  Alderman  Rudolph,  the  fol- 
lowing ordinance  was  Introduced  and  read 
for  the  first  time:  That  whereas,  the  mayor 
and  council  of  the  city  of  Dalton  did  on  the 
2d  day  of  November,  A.  D.  1908,  pass  an  ordi- 
nance creating  the  office  of  city  tax  receiver 
for  the  city  of  Dalton,  pursuant  to  the  act 
of  the  Legislature  approved  August  17,  1908; 
and  whereas,  the  mayor  and  council  of  the 
city  of  Dalton  did,  on  the  18th  day  of  Jan- 
uary, 1909,  fix  the  salary  of  the  tax  receiver 
of  the  city  of  Dalton  at  the  sum  of  one  hun- 
dred dollars  per  annum,  requiring  said  tax 
receiver  to  give  bond  in  a  surety  company 
In  the  sum  of  ten  thousand  dollars;  and 
whereas,' the  said  tax  receiver  has  failed  to 
tender  a.  bond  in  a  surety  company  as  re- 
quired, or  to  tender  any  bond  acceptable  to 
the  finance  committee  of  said  city,  and  It  ap- 
pearing to  the  mayor  and  council  aforesaid 
that  the  act  of  the  General  Assembly  In  the 
amendment  of  the  charter  of  the  city  of  Dal- 


ton by  the  act  approved  August  17,  1908,  Is 
unconstitutional  and  void  and  the  ordinance 
parsed  thereunder  being  unconstitutional  and 
void:  Therefore  be  It  ordained  by  the  mayor 
and  connoll  of  the  dty  of  Dalton  that  from 
and  after  the  passage  of  this  ordinance  that 
the  ordinance  passed  by  the  mayor  and  coun- 
cil of  the  city  of  Dalton  on  the  2d  day  of  No- 
vember, 1908,  be  and  the  same  is  hereby  re- 
pealed, and  the  office  of  tax  receiver  for  the 
city  of  Dalton  abolished.  Be  It  further  or- 
dained by  the  mayor  and  council  aforesaid,, 
that  all  the  ordinances  and  parts  of  ordinan- 
ces In  conflict  with  this  ordinance  be  and  the 
same  is  hereby  repealed.'  At  the  same  time 
the  following  resolution  was  passed  by  the 
mayor  and  coundU  'Be  it  resolved  by  the 
mayor  and  council  of  the  city  of  Dalton,  that 
the  chief  of  police  of  said  city  be  authorized 
to  collect  license  due  from  preceding  years, 
and  said  chief  of  police  Is  hereby  directed  to 
proceed  with  the  collection  of  said  tax  and  li- 
cense from  whomever  the  same  becomes  due.' 
On  motion 'Of  Alderman  Rudolph,  the  regular 
rule  was  suspended,  and  read  second  and 
third  times,  and  adopted  as  a  whole." 

Plaintiff  charged  that  this  ordinance  and 
resolution  were  illegal  and  void.  Plaintiff 
;  has  faithfully  performed  all  of  the  requlre- 
{  ments  and  duties  devolving  upon  him,  and  has 
always  been  ready  and  willing  to  faithfully 
and  promptly  perform  and  discharge  the  du- 
ties of  his  office  as  provided  by  the  charter 
of  the  dty,  but  is  prevented  from  doing  so  by 
the  conduct  of  the  dty  and  its  chief  of  police. 
He  brought  suit  In  a  Justice's  court  to  recov- 
"er  his  salary  for  January,  1909,  and  recovered 
a  Judgment;  but  the  case  was  appealed  to 
the  superior  court  AnoQier  month's  salary 
Is  past  due,  but  the  dty  refuses  to  pay  It; 
and  this  will  force  a  multiplicity  of  suits  and 
the  Incurring  of  expense  and  trouble  on  his 
part  The  money  required  by  law  to  be  paid 
to  him,  and  for  which  the  sureties  on  his 
bond  are  liable,  is  being  Illegally  paid  over 
to  the  chief  of  police,  thus  Increasing  the 
hazard  and  liability  of  himself  and  his  sure- 
ties; and  he  is  being  prevented  from  dis- 
charging the  duties  of  his  office.  He  prayed 
that  the  mayor  and  council  and  chief  of  po- 
lice be  enjoined  from  Interfering  with  or  mo- 
lesting him  in  the  discharge  of  his  duties  as 
tax  receiver;  that  the  chief  of  police  be  en- 
Joined  from  collecting  the  license  and  other 
taxes  which  plaintiff  should  collect;  that  the 
ordinances  passed  on  January  18,  1909,  and 
subsequently,  attempting  to  abcQlsh  the  plain- 
tiff's office,  be  declared  void  and  of  no  effect 
and  also  that  the  resolution  appointing  the 
chief  of  police  to  perform  certain  duties  of 
the  office  be  declared  void;  that  the  right  to 
the  office  and  salary  be  adjusted  by  a  proper 
Judgment  and  decree;  that  he  have  Judgment 
for  whatever  amount  was  due  him ;  and  for 
process  and  general  relief. 

The  mayor  and  council  filed  a  motion  to 
dismiss  the  petition,  stating  that  the  motion 
was  made  by  "defendant,"  on  the  following 
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grouDds:  '^t  appears  from  said  petition  that 
plaintiff  Is  claiming  entirely  by  virtue  of  his 
alleged  election  to  and  service  In  tbe  office 
of  tax  receiver  of  the  city  of  Dalton,  Ga., 
which  said  office  Is  alleged  to  have  been  cre- 
ated by  an  act  of  the  General  Assem'bly  of 
the  state  of  Georgia,  approved  August  17, 
1008,  whereas  it  appears  as  a  matter  of  law 
that  said  act  Is  null  and  void  In  so  far  as 
It  purports  to  establish  said  office,  because 
the  title  and  caption  of  same  contains  no 
reference  whatever  to  the  office  of  tax  re- 
ceiver, and  therefore  contravenes  article  3, 
section  7,  paragraph  8,  of  the  Constitution  of 
tbe  state  of  Georgia,  which  prohibits  the  pas- 
sage of  any  law  which  contains  matter  dif- 
ferent from  that  stated  In  its  title.  Because 
It  appears  from  said  petition  that  the  office 
of  tax  receiver  was  abolished  by  the  mayor 
and  council  of  the  city  of  Dalton  after  hav- 
ing been  created  by  them,  and  as  a  matter 
of  law  said  mayor  and  council  had  the  right 
to  abolish  said  office,  and  plaintiff  has  no 
right  to  complain  at  such  action."  The  pre- 
siding Judge  sustained  tbe  motion  and 'dis- 
missed the  petition.    The  plaintiff  excepted. 

■  Wm.  Bw  Mann,  for  plaintiff  in  error.    O. 
D.  McCntchen,  for  defendants  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  Under  the  decision  in  Richardson 
▼.  Mayor  and  Council  of  Macon,  132  Ga.  122, 
63  S.  El.  790,  and  the  authorities  there  dted, 
it  is  clear  that  the  act  of  August  17,  1908, 
amending  the  several  acts  incorporating  the 
dty  of  Dalton,  was  not  violative  of  the  pro- 
vision of  article  3,  {  7,  par.  8,  of  the  Consti- 
tution, which  prohibits  the  passage  of  any 
law  containing  matter  different  from  what  is 
expressed  in  the  title  thereof. 

2.  In  addition  to  the  contention  that  the 
act  of  1008  was  unconstitutional,  it  was  also 
contended  that  the  office  of  tax  receiver  was 
created  by  tbe  mayor  and  council,  and  was 
abolished  by  them,  and  that  they  had  the 
right  to  do  this.  While  the  language  of  the 
fourth  section  of  the  act  under  consideration 
was  that  the  city  "shall  be  and  Is  authorized 
to  create  the  office  of  city  tax  receiver,"  etc., 
it  may  .well  t>e  questioned  whether,  in  view 
of  all  the  provisions  of  the  act  on  that  sub- 
ject, the  duty  of  creating  the  office  was  not 
imposed  upon  the  city.  Vason  v.  City  Coun- 
cil of  Augusta,  38  Ga.  542.  If,  however,  the 
municipal  authorities  were  not  required  to 
create  the  office  of  city  tax  receiver,  but 
merely  given  authority  to  do  so,  nevertheless, 
if  they  did  create  it,  the  charter  declared, 
"Said  dty  tax  receiver  to  be  elected  for  a 
term  of  two  years  in  the  manner  prescribed 
by  this  amendment,"  and  in  providing  for  the 
holding  of  elections  it  included  tbe  tax  re- 
ceiver as  one  of  the  officers  to  be  elected  by 
a  vote  (rf  the  quallSed  voters  of  the  city. 
The  mnnidpal  authorities  created  the  office. 


Tbe  charter  fixed  the  term  of  tbe  officer  and 
the  mode  of  his  election  and  prescribed  bis 
duties.  Those  matters  were  not  left  for  the 
determination  of  the  mayor  and  council.  It 
has  been  declared  that,  if  the  office  is  one 
which  Is  created  by  municipal  ordinance,  and 
there  is  nothing  in  the  charter  or  general 
statute  law  to  prevent  them  from  so  doing, 
the  munidpal  authorities  creating  tbe  office 
may  also  abolish  It  City  Coundl  of  Au- 
gusta V.  Sweeney,  44  Ga.  463,  0  Am.  Bep.  172. 
But  where  the  charter  declares  how  an  offi- 
cer shall  be  elected,  and  for  what  term,  and 
prescribes  his  duties,  the  munidpal  authori- 
ties have  no  power  to  abolish  the  office  dur- 
ing that  term.  The  powers  of  a  mayor  and 
council  are  entirely  different  from  those  of 
the  Legislature.  The  latter  exercises  the 
general  legislative  power  of  the  state.  The 
former  have  such  power  as  tbe  Legislature 
may  confer  upon  them,  and  are  subject  to 
such  restrictions  as  the  Legislature  may  de- 
clare, within  the  limits  of  the  Constitution. 
In  the  present  case,  after  the  office  had  been 
created  and  the  officer  elected  and  qualified, 
the  mayor  and  council  bad  no  authority  to 
abolish  the  office  during  the  term  fixed  by 
the  charter.  Shaw  v.  Mayor  and  Council  of 
Macon,  21  Ga.  280 ;  Raley  y.  Mayor  and  Com- 
missioners of  Warrenton,  120  Ga.  365,  47  S. 
E.  972. 

Some  other  questions  were  raised  in  the 
petition,  and  some  were  argued  in  the  brief 
of  counsel  for  defendant  in  error;  .but  the 
presiding  Judge  dismissed  the  petition  on  tbe 
two  grounds  with  which  we  have  dealt,  and 
we  do  not  deem  it  proper  to  imibs  upon  other 
matters. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(135  Ga.  »6) 

CENTRAL  OF  GEORGIA  BY.  CO.  t. 

MADDEN. 

(Supreme  Court  of  Georgia.     Sept.  SO,  1910.) 

(Byttalu*  hy  the  Court.) 

1.  Careiebs  (§  303*)  —  Oakbiaqe  of  Passeh- 
GERS— Duty  to  Bender  Physical  Assist- 
ance. 

As  a  general  mle,  it  is  not  the  duty  of  the 
employes  of  a  railway  company  In  charge  of  a 
passenger  train  to  physically  assist  passengers  in 
alighting  therefrom,  but  to  fumiso  reasonable 
opportunity  and  facilities  for  leaving  the  train ; 
but  tbe  duty  of  rendering  assistance  may  arise 
from  special  circumstances. 

lEld.  Note. — FV)r  other  cases,  see  Carriers, 
Cent  Dig.  §§  1232,  1233 ;    Dec.  Dig.  |  303.*] 

2.  Carbiers  (§  303*)— Carbiage  of  Passen- 
gers—Duty  TO  ALLOW  Leaving  of  Train 
Before  Destination. 

Ordinarily,  where  a  passenger  obtains  a 
ticket  entitling  him  to  transportation  over  a 
railway  between  two  designated  points,  no  duty 
exists  on  the  part  of  the  carrier  to  afford  him 
opportunities  to  leave  tbe  train  before  reaching 
bis  destination,  or  to  assist  him  in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1232;  1238;    Dec.  Dig.  S  303.*] 
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3.  Carbiebb  (I  281*>— Carsiagk  op  Passen- 
GBB8— Duty  to  Passbnoeb  Becouino  III. 

If  a  passenger  on  a  railway  train  becomes 
ill  in  transit,  and  tliis  is  Icnown  to  the  servants 
of  tiie  carrier  in  charge  of  such .  train,  or  is  so 
apparent  that  they  are  charged  with  Icnowledge 
of  it,  it  is  their  duty  to  give  liim  such  care  and 
protection  beyond  that  demanded  under  ordinary 
circumstances  as  is  reasonably  practicable  with 
the  facilities  at  hand,  and  consistent  with  the 
safe  and  proper  conduct  of  the  business  and  the 
safety  and  comfort  of  the  other  passengers. 

[Ed.    Note.— For    other   cases,    see    Carrieis, 
Cent.  Dig.  g  1093;  Dec.  Dig.  |  &1,*] 

4.  Cabbieks  (8  280*)— Oabbiaoe  of  Passbn- 
OEBs— Duty  to  Pbotect  Passenger— Gabe 
Requibbd. 

If  a  duty  of  protecting  a  passenger  on  board 
of  a  railway  train  arises,  either  in  the  ordinary 
coarse  of  business  or  under  special  circumstan- 
ces, the  measure  of  diligence  required  to  be  ex- 
ercised by  the  carrier  is  extraordinary  care. 

[Bd.    Note. — For    oQier    cases,    see    CarrierB, 
Cent.  Dig.  1 1087 ;   Dec.  Dig.  g  280.*] 

5.  Cabbiers  (I  303*)— Cabbiaqe  or  Passen- 
gers—Injubt  to  Passenoeb— Action— In- 
stbuctions. 

Where  «  female  plaintiff  contended,  and 
introduced  evidence  tending  to  prove,  that  she 
became  ill  while  on  board  a  passenger  train, 
and  that  the  carrier  was  negligent  in  failing, 
on  request,  to  afford  her  an  opportunity  to  leave 
the  train  in  order  to  procure  assistance  and 
medical  attention,  and  m  failing  to  assist  her 
in  leaving  it  after  knowledge  of  her  condition, 
but  that'  she  succeeded  in  getting  off,  though 
suffering  extreme  pain  and  about  to  be  deliver- 
ed of  a  child,  it  was  not  error  to  refuse  to 
charge  that,  if  the  jury  believed  she  was  able 
to  leave  the  train  without  the  assistance  of  the 
conductor,  she  would  not  be  entitled  to  recover. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1232;   Dec.  Dig.  i  303.*] 

9.  Dauaoes  (§  216*)— Instbcctions— Pebsok- 

AL  Injuries. 

It  was  error  to  cbarge  that  "for  pains  inci- 
dent to  childbirth,  if  no  more,  if  not  unusual 
pain,  you  should  nnd  for  defendant,"  inasmuch 
as,  if  there  were  unusual  pain,  it  might  not 
have  resulted  from  negligence  of  the  defendant. 

[Ed.    Note.— For   other   cases,   see    Damages, 
Cent.  Dig.  |S  54»-«55 ;    Dec.  Dig.  i  216.*] 

7.  Trial  (§  255*)— Instructions— Requests. 

It  Is  not  good  practice  to  omit  entirely  to 
give  the  jury  any  instruction  on  the  subject  of 
the  measnre  of  damages,  or  the  diminution  of 
damages  which  may  result  from  negligence  on 
the  part  of  the  person  injured,  even  in  the  ab- 
sence of  requests  therefor. 

[Ed.  Note. — For  other  eases,  see  Trial,  Cent. 
Dig.  g  640;    Dec.  Dig.  g  255.*] 

a  Evidence  (g  471*)— Supposition  of  Wit- 
ness. 

Ordinarily  the  supposition  of  a  witness  is 
not  admissible  in  evidence.  But  where  the  na- 
ture of  the  case  was  such  that  the  question  of 
the  knowledge  of  the  conductor  of  a  railway 
train  of  the  physical  condition  of  a  passenger, 
and  whether  ue  failed  in  his  duty  toward  a  si^k 
passenger,  were  involved,  as  affecting  the  ques- 
tion of  liability  of  the  railroad  company  and  the 
extent  of  the  recovery,  if  any,  it  was  admissible 
for  him  to  testify  that  the  passenger  complained 
of  l)eing  sick,  but  did  not  state  the  nature  of 
such  sickness,  and  that  he  "supposed  it  was 
train  sickness." 

[Ed.    Note.— For   other   cases,  «ee   Evidence, 
Cent  Dig.  g  2167 ;   Dec.  Dig.  g  471.*) 

9.  Other  Questions  Not  Considered. 

T%ere  were  some  other  inaccuracies  of  ex- 
pression in  charges  complained  of;   but  they  will 


probably  not  occur  on  anoQier  trial,  and  need 
not  be  spe<HficalIy  considered.  The  newly  dis- 
covered evidence,  if  competent,  can  be  offered 
on  another  trial. 

Error  from  Superior  Court,  Monroe  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Action  by  Mary  Maddoi  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  plaintiff  and  defendant  brings  error.  Re- 
versed. 

The  substance,  now  material,  of  the  posi- 
tion as  amended,  In  an  action  brought  by- 
Mary  Madden  against  the  Central  of  Georgia 
Railway  Company,  was  as  follows:  The 
plaintiff  boarded  the  defendant's  passenger 
train  in  Atlanta  at  about  8  o'clock  a.  m., 
bound  for  Wrightsvllle,  Ga.,  having  purchased 
a  ticket  for  the  journey  from  defendant,  and 
having  bad  her  trunk  checked  from  the  for- 
mer to  the  latter  place.  The  train  was  due 
In  Macon  at  about  11:30  a.  m.  She  was  far 
gone  In  pregnancy  at  the  time,  and  expected 
to  be  confined  In  about  two  weeks.  Her  con- 
dition must  have  been  apparent  to  the  con- 
ductor of  the  train,  had  he  exercised  the  sligh't- 
est  care  in  observing  her.  She  was  accom- 
panied only  by  her  little  son,  who  was  too 
young  to  render  her  any  assistance.  The  mo- 
tion of  the  train  brought  on,  prematurely,  the 
pains  of  childbirth.  When  she  realized  that 
the  pains  of  labor  were  upon  her,  she  notified 
the  conductor  of  the  fact,  and  requested  him 
to  put  her  and  her  trunk,  which  contained 
her  own  clothes  and  those  she  had  prepared 
for  the  child  to  be  born,  off  at  the  next  sta- 
tion, where  she  could  receive  the  care  and 
treatment  proper  for  one  in  her  condition. 
This  request  was  first  made  of  the  conductor 
when  the  train  was  about  20  or  25  miles 
from  Atlanta.  He  refused  to  comply  with 
her  request,  and  informed  her  that  she  must 
go  on  to  Macon.  Her  pains  became  more  fre- 
quent and  severe  as  the  train  continued  on 
its  way,  and,  realizing  that  the  child  was 
about  to  be  bom  on  the  train,  despite  her  ef- 
forts to  repress  her  labors  and  to  defer  the 
event,  she  appealed  to  the  conductor  repeat- 
edly, and  as  often  as  he  passed  through  the 
car,  to  put  her  and  her  trunk  off  at  each  next 
station,  and  to  assist  her  in  getting  off.  She 
was  unable,  on  account  of  the  great  pain 
that  she  was  suffering,  to  alight  from  the 
train  without  assistance,  and  so  Informed  the 
conductor  whenever  she  made  such  requests 
of  him.  He  continued  to  refuse  to  put  her 
and  her  trunk  off,  saying  that  she  must  go  to 
Macon.  Her  condition  became  obvious  to  the 
other  passengers,  and  she  endeavored  to  hide 
herself  In  the  toilet-room  for  ladies  in  the 
coach.  When  the  train  reached  Bolingbroke, 
her  pain  had  become  so  extreme  and  the  birth 
of  the  child  so  Imminent  that,  in  her  despera- 
tion, hardly  knowing  what  she  was  doing,  she 
alighted  from  the  train  with  intense  pain  and 
anxiety,  rushed  Into  the  station  house  of  the 
defendant,  and  requested  the  young  and  nn- 
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married  man  In  charge  thereof  to  procure  her 
a  doctor  at  once,  as  she  was  about  to  be  de- 
livered of  a  child.  In  a  yery  few  minutes, 
and  before  a  doctor  came,  the  child  was  born 
In  the  station  bouse,  without  any  assist- 
ance to  relieve  her  and  to  alleviate  her  pain, 
and  where  there  was  no  bed  or  couch  upon 
which  she  could  lie,  and  without  any  of  the 
conveniences  necessary  at  such  times.  On  the 
defendant's  road,  between  Jonesboro  (about 
18  or  20  miles  from  Atlanta)  and  Bolingbroke, 
there  are  seven  or  eight  stations  where  the 
train  stopped,  "and  several  towns  ot  large  size, 
to  wit.  Griffin,  where  there  is  a  hospital, 
Barnesvllle  and  Forsyth,  where  she  could 
have  alighted  from  the  train  if  assisted,  and 
where  her  trunk  conld  have  been  put  off,  and 
she  conld  readily  have  obtained  medical  as- 
sistance, and  other  assistance  needed  by  wo- 
men In  her  condition,  •  •  •  but  at  nei- 
ther of  these  stations  or  towns  would  the  con- 
dactor  assist  her  from  the  train  or  put  off 
her  trunk."  She  "suffered  while  on  said 
train,  not  only  the  pains  Incident  to  child- 
birth, but  these  pains  were  aggravated  by  her 
surroundings,  and  by  the  fact  that  she  was 
on  a  train  which  was  constantly  In  motion. 
She  endured  extreme  anxiety  and  nervous- 
ness incident  to  the  conduct  of  the  conductor 
In  refusing  to  put  her  off  wtth  her  baggage, 
and  In  refusing  to  procure  her  medical  as- 
sistance. Her  delivery  was  rendered  far  more 
painful  on  account  of  such  conduct,  and  she 
was  compelled  to  be  delivered  of  her  child  in 
the  station  house  at  Bolingbroke  on  account 
of  the' conduct  of  the  conductor."  The  negli- 
gence charged  was  (1)  the  failure  of  the  con- 
ductor to  recognize  the  plaintiff's  condition, 
and  to  realize  that  she  could  not  be  carried 
to  Macon,  especially  after  he  was  Informed 
by  her  that  she  was  already  In  labor;  (2)  his 
refusal  to  comply  with  her  request  to  put  her 
and  her  trunk  off  and  to  assist  her  In  getting 
off  the  train;  (3)  his  failure  to  procure  for 
her  "a  physician.  If  there  was  one  on  the 
train,  or  telegraphing  for  one,  or  in  not  ask- 
ing for  one  at  some  of  the  varions  stations 
which  the  train  passed";  and  (4)  the  failure 
of  the  conductor  to  assist  her  In  alighting 
from  the  train  at  Bolingbroke  and  to  put  off 
her  trunk  at  that  station.  Damages  were 
claimed  for  the  pain  and  suffering,  both  phys- 
ical and  mental,  which  she  endured  by  rea- 
son of  the  negligence  of  the  defendant's  agents 
and  employes.  The  petition  was  demurred 
to.  and  the  demurrer  overruled.  The  trial  re- 
sulted, upon  sharply  conflicting  evidence.  In 
a  verdict  for  the  plaintiff.  The  case  came  up 
on  a  bill  of  exceptions  sued  out  by  the  rail- 
way company,  assigning  error  upon  the  over- 
ruling of  its  demurrer  and  upon  the  refusal 
to  grant  a  new  trial. 

Hall  &  Cleveland,  Cabaniss  &  TVllUngham, 
and  J.  E.  Hall,  for  plaintiff  in  error.  R.  h. 
Bemer  and  J.  M.  Fletcher,  for  defendant  In 
error. 


FISH,  C.  J.  (after  stating  the  facts  as 
above).  The  demurrer  began  with  the  fol- 
lowing language:  "And  now  comes  the  de- 
fendant in  the  above-stated  case,  and  demurs 
to  the  plaintifTs  petition,  and  moves  the 
court  td  dismiss  the  same,  for  the  following 
reasons."  Then,  followed  a  series,  of  rea- 
sons, each  beginning  with  the  word  "be- 
cause." We  construe  this  demurrer  to  be 
general  In  its  character,  and  as  declaring 
that  the  whole  petition  should  be  dismissed 
for  certain  assigned  reasons,  and  not  that 
certain  parts  of  the  petition  were  insuffi- 
cient, or  that  certain  allegations  were  special- 
ly demurred  to  and  sought  to  he  stricken 
therefrom.  The  exception  Is  to  the  overrul- 
ing of  the  demurrer  as  a  whole,  and  the  re- 
fusal to  dismiss  the  entire  petition,  not  to 
the  refusal  to  strike  any  particular  part  of 
It  We  will,  therefore,  only  deal  with  the 
question  whether  the  petition  as  a  whole, 
together  with  the  amendment  thereto,  set  out 
a  cause  of  action.  Thus  considered,  we  think 
the  demurrer  was  properly  overruled.  It 
does  not  follow,  however,  that  because  we 
hold  that  the  petition,  as  a  whole,  should 
not  be  dismissed  for  certain  reasons,  this 
adjudicates  that  each  of  the  allegations  sets 
out  a  cause  of  action,  or  a  valid  right  on 
which  to  base  a  recovery. 

A  carrier  of  passengers  Is  bound  to  use 
extraordinary  diligence  to  protect  the  lives 
and  persons  of  its  passengers.  Civ.  Code 
1895,  i  2266.  What  extraordinary  care  re- 
quires depends  upon  circumstances.  One 
circumstance  for  consideration  In  dealing 
with  a  passenger  la  the  condition  of  such 
passenger,  known  to  the  carrier  or  Its  agents, 
or  so  apparent  as  to  charge  them  with  knowl- 
edge To  illustrate :  What  would  be  a  rea- 
soliable  time  to  allow  a  passenger  in  vigor- 
ous health,  and  in  full  possession  of  his  facul- 
ties, to  alight  from  a  car,  might  not  be  rea- 
sonable for  a  lame  or  blind  passenger,  or  one 
disabled  •  by  disease.  If  the  carrier  or  its 
agents  know  of  the  infirm  or  disabled  condi- 
tion of  a  passenger,  this  Is  a  circumstance 
to  be  considered  In  determining  what  ex- 
traordlna,ry  care  requires  in  this  regard.  As 
to  persons  who  are  not  passengers,  as,  for 
Instance,  a  person  who  Is  seen  to  be  crossing 
a  railroad  track  by  the  servants  of  the  rail- 
road company  engaged  In  running  Its  ap- 
proaching train,  the  condition  of  such  person 
as  to  age,  feebleness,  deafness,  or  other  dis- 
abling cause,  if  known  or  apparent  to  them, 
would  be  for  the  consideration  of  the  jury  in 
determining  what  ordinary  care  required  on 
the  part  of  such  agents  of  the  railroad  com- 
pany, where  the  measure  of  diligence  requir- 
ed was  ordinary  care.  There  Is  a  difference 
between  common  carriers  of  goods  and  car- 
riers of  passengers.  The  former  undertakes 
to  carry  and  deliver;  the  latter  ordinarily 
undertakes  to  carry  and  afford  reasonable 
opportunity  and  facilities  for  entering  upon 
the  carriage  and  leaving  It  at  the  point  of 
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destination.  It  Is  not  one  of  the  ordinary 
undertakings  of  a  carrier  of  passengers  to 
fumisli  nurses  or  medical  attention.  This 
idea  tias  been  expressed  by  saying  that  the 
carrier  does  not  conduct  a  hospital.  If  one 
who  is  sick,  with  knowledge  of  the  fact,  gets 
aboard  a  train,  he  cannot  qomplaln  that  be 
suffers  pain  because  of  such  sickness,  or 
that  the  ordinary  and  necessary  motion  of 
the  train  increases  bis  pain,  without  negli- 
gence on  the  part  of  the  carrier;  nor  tliat 
he  lacks  medical  attention  or  nursing,  with 
which  he  has  not  provided  himself,  and 
which  the  carrier  has  not  agreed  to  provide 
for  him.  Nevertheless  a  carrier  of  passen- 
gers does  not  deal  with  the  strong  and  well 
and  the  vigorous  alone;  and  a  condition 
may  arise  by  reason  of  the  sickness  of  a  pas- 
senger upon  its  train  which  will  create  an 
emergency  Imposing  upon  the  carrier  the  du- 
ty of  dealing  with  the  passenger  in  accord- 
ance with  the  situation  thus  arising. 

General  statements  of  rules  are  sometimes 
subject  to  modification  under  peculiar  emer- 
gencies or  situations.  Thus  It  may  be,  and 
often  is,  stated  in  general  terms  that  a  pas- 
senger who  pays  his  fare  is  entitled  to  be 
carried  to  his  destination  and  there  afforded 
reasonable  opportunity  to  leave  the  train. 
But  If  It  should  be  ascertained  tbat  a  pas- 
senger was  suffering  with  smallpox,  the  car- 
rier not  only  might  cause  him  to  leave  the 
train  before  arriving  at  the  destination  point- 
ed out  in  his  ticket,  but,  under  its  duty  for 
the  protection  of  its  other  pa^engers,  it 
might  become  necessary  to  comi>el  him  to  do 
so.  So,  also,  if  a  passenger  should  have  a 
ticket  for  a  Journey  of  1,000  miles,  and  aft- 
er he  has  been  carried  100  miles  it  should  be 
ascertained  by  the  conductor  of  the  train 
that  such  passenger  is  in  a  dying  condition, 
it  could  hardly  be  successfully  urged  that 
the  agents  of  the  carrier  could  wholly  ig- 
nore this  situation  and  allow  the  man  to 
die,  without  the  opportunity  for  obtaining  as- 
sistance or  attention,  merely  because  be  had 
not  reached  the  destination  pointed  out  in 
his  ticket  It  will  thus  be  seen  that  circum- 
stances and  emergencies  may  raise  a  duty 
on  the  part  of  tlie  carrier  to  afford  a  pas- 
senger a  reasonable  opportunity  to  leave  the 
train  and  to  obtain  assistance  before  reach- 
ing the  destination  originally  Intended.  If 
the  passenger  traveled  to  the  end  of  his 
journey,  the  duty  of  exercising  extraordina- 
ry care  for  the  safety  and  protection  of  his 
person,  in  connection  with  bis  discbarge  as  a 
passenger,  would  rest  upon  the  carrier.  If 
the  circumstances  were  such  as  to  raise  the 
duty  on  the  part  of  the  carrier  to  discharge 
him  from  the  carriage  before  reaching  the 
destination  indicated  by  his  ticket,  it  is  not 
easy  to  see  why  extraordinary  care  should 
not  also  be  required  of  the  carrier  in  dis- 
charging him  at  such  intermediate  point 
Under  ordinary  circumstances  it  has  been 
sometimes  declared  that  there  was  no  gen- 
eral duty  on  the  part  of  the  carrier  to  as- 


sist passengers  in  alighting  from  a  train; 
but  it  has  never  been  held  In  this  state, 
where  the  point  was  directly  involved,  that 
under  no  circumstances  does  extraordinary 
care  require  the  lending  of  assistance  to  per- 
sons who  are  disabled  by  sickness  and  with- 
out attendants,  .and  so  known  to  be  by  the 
agents  of  the  carrier. 

In  Atlanta  Consolidated  Street  Hallway 
Co.  V.  Hardage,  93  Ga.  457,  21  S.  E.  100, 
Bleckley,  Q.  J.,  in  discussing  a  case  where  a 
woman  and  child,  who  were  sick,  boarded  a 
street  car  and  were  ejected  therefrom,  said: 
"If  It  was  a  fact  that  she  and  her  child  were 
sick,  and  the  conductor  knew  it,  why  should 
not  this  go  before  the  jury?  If  they  were 
sick  people,  they  were  entitled  to  be  treated 
as  such ;  the  conductor  knowing  of  their  con- 
dition." It  Is  true  that  this  was  said  in 
dealing  with  a  case  of  ejection ;  but  it  treat- 
ed the  sickness  of  the  passenger,  known  to 
the  conductor,  as  a  circumstance  to  be  con- 
sidered by  the  jury  in  determining  what  was 
the  proper  method  of  dealing  with  her  and 
treating  her.  In  Southern  Railway  Co.  ▼. 
Reeves,  116  Ga.  743,  42  a  E.  1015, -it  was 
said:  "Ordinarily  it  is  no  part  of  the  duty 
of  the  employ&s  of  a  railway  company  in 
charge  of  a  passenger  train  to  assist  pas- 
sengers to  alight  therefrom;  but  this  duty 
on  their  part  may  arise  when  the  circum- 
stances are  such  as  to  suggest  to  them  the 
necessity  of  assistance.  Whether  in  a  given 
case  the  circumstances  were  such  as  to  sug- 
gest the  necessity  of  assisting  a  passenger 
to  alight  is  a  question  to  be  determined  by 
the  jury."  See,  also,  Southern  Railway  Co.  y. 
Hobbs,  U8  Ga.  227,  230,  231,  46  S.  B.  23,  63 
li.  R.  A.  68,  and  authorities  there  cited;  1 
Fetter  on  Carriers  of  Passengers,  S  106  et  seq. 

In  the  present  case,  if  the  plalntiO!,  know- 
ing of  her  condition,  entered  upon  the  train 
and  suffered  pain,  which  was  produced  or  in- 
creased by  the  ordinary  and  usual  motion 
of  the  train,  this  would  not  furnish  her  any 
cause  of  action.  If  the  company  was  liable, 
it  must  have  been  because  of  some  breach  of 
duty  on  its  part,  or  that  of  its  agents,  to- 
ward her.  If  she  became  worse,  so  that  her 
confinement  was  imminent,  and  she  so  in- 
formed the  conductor,  and  requested  that 
she  be  allowed  to  leave  the  train  at  some 
station  before  arriving  at  her  contemplated 
point  of  destination,  in  order  that  she  might 
obtain  assistance  and  be  properly  treated, 
the  conductor,  with  knowledge  of  her  condi- 
tion, could  not  disregard  such  request  merely 
because  her  ticket  entitled  her  to  be  carried 
to  a  station  further  on.  In  view  of  this  sit- 
uation, he  would  be  bound  to  use  extraordi- 
nary care,  and  If  such  care  required  that 
she  be  allowed  to  leave  at  some  Intervening 
station,  or  that  she  be  assisted  in  so  doing, 
in  view  of  her  condition,  and  there  was  a 
failure  of  duty  in  that  regard,  the  company 
would  be  liable  to  the  extent  of  the  damages 
resulting  therefrom.  The  rule  is  thus  stated 
in  2  Hutchinson  on  Carriers,  {  992:    "The 
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carrier.  It  has  beoi  said,  is  under  no  duty 
to  turn  his  Tehlcles  Into  hospitals,  or  his  em- 
ploy^ Into  nurses.  But  If  an  unattended 
person,'  who  Is  sick,  aged,  or  otherwise  so 
infirm  as  to  be  unable  to  assist  or  care  for 
himself,  be  accepted  as  a  passenger,  the  car- 
rier, If  he  has  notice  of  the  passenger's  con- 
dition. Is  bound  to  exercise  for  his  safety  a 
degree  of  care  commensurate '  with  the  re- 
sponsibility assumed,  and  that  would  be  such 
care  as  would  be  reasonably  necessary  to 
protect  him  from  the  injury  in  view  of  his 
physical  or  mental  condition.  And  If  the 
passenger  should  be  so  unfortunate  as  to  be- 
come sick  while  upon  the  journey,  and  In 
consequence  less  able  to  look  after  himself, 
he  would  not  thereby  be  put  beyond  the  jpale 
of  care  and  protection,  and  it  would  be  the 
duty  of  the  carrier.  If  the  passenger's  condi- 
tion were  made  known  to  him,  to  give  him 
such  care  and  protection  beyond  that  de- 
manded under  ordinary  circumstances  as 
would  be  reasonably  practicable,  with  the 
facUltlea  at  band,  without  unduly  delaying 
the  train  or  unreasonably  Interfering  with 
the  safety  and  comfort  of  the  other  pas- 
sengers." See,  also,  Atchison,  T.  &  S.  F.  Ey. 
Ck).  V.  Weber,  33  Kan.  543,  6  Pac.  877,  52 
Am.  Bep.  543;  Lake  Shore  &  Mich.  So.  B. 
Co.  y.  Salzman,  52  Ohio  St  658,  40  N.  B. 
891,  31  L.  B.  A.  261;  Sheridan  t.  Brooklyn 
&  N.  B.  Co.,  36  N.  Y.  39.  93  Am.  Dec.  490: 
Pittsburg  ft  C.  B.  Co.  V.  McClurg,  56  Pa. 
294;  Gulf  &  S.  F.  B.  Co.  v.  Coopwood  (Tex. 
ClT.  App.)  96  8.  W.  102. 

There  was  no  error  in  refusing,  on  written 
request,  to  charge  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  the  plaintltT 
"was  able  to  leave  the  train  without  the  as- 
sistance of  the  conductor,  she  would  not  be 
entitled  to  recover."  This  made  the  case 
turn  upon  the  question  of  absolute  ability  on 
the  part  of  the  plaintiff  to  leave  the  train 
without  assistance,  and  would  have  practical- 
ly amounted  to  an  Instruction  to  find  for  the 
defendant,  inasmuch  as  both  the  petition  and 
the  plaintiff's  own  testimony  showed  that 
she  did  leave  the  train  without  the  assistance 
of  the  conductor  or  other  agent  of  the  com- 
pany, although  she  testified,  "The  reason  I 
got  off,  I  was  desperate,  and  didn't  know 
hardly  what  to  do.  I  didn't  think  I  would 
live,  and  I  didn't  think  I  could  get  off  until 
I  got  there.  I  was  about  half  crazy  and  In 
desperation.  I  didn't  want  the  child  to  foe 
bom  among  strangers,  and  so  I  leaped  off. 
Nobody  helped  me  off." 

The  court  charged  as  follows:  "In  other 
words,  the  defendant  would  not  in  any  event 
be  re^onsible  for  such  pain  as  she  would 
have  necessarily  suffered  on  account  of  the 
blrtli  of  a  child.  For  pains  Incident  to  child- 
birth. If  no  more,  If  not  unusual  pain,  you 
should  find  for  defendant."  This  charge  was 
erroneous.  According  to  the  plaintiff's  own 
statement,  her  delivery  was  premature.  She 
contended  that  this  was  caused  by  the  motion 
of  the  train;   but  there  was  neither  all^a- 


tion  nor  proof  that  there  was  any  nnnsual 
or  negligent  motion.  Thus  there  may  have 
been  a  premature  birth  without  negligence 
on  the  part  of  the  defendant.  If  so,  it  is  al- 
together possible  that  such  a  delivery  may 
have  caused  unusual  pain,  without  creating 
any  liability  on  the  part  of  the  defendant. 
Besides,  the  expression  "unusual  pain"  did 
not  clearly  Indicate  whether  the  comparison 
was  to  be  made  between  this  delivery  and 
former  deliveries  by  the  same  woman — her 
testimony  showing  that  she  had  previously 
given  birth  to  other  children — or  whether 
the  comparison  was  to  be  with  what  was 
usual  with  other  women.  The  mere  fact  that 
a  woman  under  such  circumstances  may  have 
suffered  more  than  usual  pain  would  not 
prevent  a  finding  for  the  defendant  If  there 
could  be  a  recovery,  it  must  be  for  that  which 
resulted  from  a  want  of  due  care  on  the  part 
of  the  carrier  or  Its  agents. 

The  court  nowhere  gave  to  the  Jury  any  In- 
struction as  to  the  measure  of  damages,  ex- 
cept from  such  Intbnatlons  as  might  be 
gathered  in  charges  like  that  Just  dealt  with. 
Where  there  is  no  exact  pecuniary  measure, 
but  the  extent  of  a  recovery,  If  any,  must  be 
left  to  the  enlightened  consciences  of  Impar- 
tial Jurors,  no  very  elaborate  Instructions  are 
required;  but  it  would  certainly  have  been 
better  practice  for  the  court  to  have  given 
the  Jury  some  Instruction  on  the  subject 
Neither  did  the  court  Instruct  the  jury  as  to 
the  law  of  comparative  negligence,  and  the 
diminution  of  damages  If  both  parties  were 
at  fault,  but  the  plaintiff's  fault  was  not  audi 
as  to  prevent  a  recovery  by  her.  Whether  or 
not  these  things  alone  would  necessitate  a 
new  trial.  In  the  absence  ot  a  request  to 
charge,  the  omissions  emphasize  the  harm 
which  may  have  been  done  to  the  defend- 
ant by  the  Inaccurate  expressions  In  certain 
charges  which  were  given. 

The  conductor  testified:  "She  [plaintiff] 
said  she  wanted  'to  get  off  at  the  next  sta- 
tion, as  she  was  sick.  I  did  not  ask  her  the 
nature  of  her  sickness,  but  supposed  It  was 
train  sickness."  Upon  objection,  the  court 
ruled  out  the  words,  "but  supposed  It  was 
train  sickness."  The  supposition  of  the  wit- 
ness would  furnish  no  evidence  of  the  exist- 
ence of  the  fact  supposed.  But  In  this  case, 
where  knowledge  on  the  part  of  the  conduct- 
or as  to  the  condition  of  the  i^lalutiff  was 
Involved  as  affecting  the  question  of  liability 
and  the  extent  of  the  damages  recoverable, 
and  where  the  plaintiff  sought  to  prove  that 
he  had  knowledge  of  her  actual  condition, 
such  evidence  was  admissible  In  behalf  of  the 
defendant 

There  were  some  other  Inaccurate  expres- 
sions In  the  charge,  besides  those  dealt  with 
above.  Thus  the  presiding  Judge  submitted 
to  the  jury  the  question  whether  the  plain- 
tiff, while  a  passenger,  was  Injured  "by  the 
acts  of  the  defendant  company."  At  another 
time  he  charged  that  if  the  plaintiff,  by  the 
exercise  of  ordinary  care  and  diligence  em 
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her  part,  "could  have  avoided  the  Injury  sus- 
tained." Again,  In  stating  the  duty  of  the 
defendant  company,  be  used  the  expression, 
which  was  probably  rather  broad,  "In  pre- 
venting any  Injury  to  her."  StlU  again  he 
Instructed  the  Jury  that  "for  any  humilia- 
tion or  indignities"  which  the  plaintiff  may 
have  suffered  by  reason  of  the  act  of  the  de- 
fendant, if  negligent,  she  could  recover,  there 
being  no  evidence  of  any  Indignities.  Wheth- 
er or  not  these  verbal  inaccuracies  amounted 
to  errors.  In  the  light  of  the  entire  charge 
and  the  evidence,  need  not  be  discussed,  as 
they  will  probably  not  occur  again.  So  like- 
wise, as  a  new  trial  is  granted  on  other 
grounds,  the  newly  discovered  evidence  will 
be  available,  if  competent,  on  another  hear- 
ing. 

No  specific  ruling  as  to  the  trunk  of  plain- 
tiff was  assigned  as  error,  and  we  make  none. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(US  Oa.  2U) 

BATNES  V.  STATm 
(Supreme  Conrt  of  Georgia.     Oct   11,  1910.) 

(Svllaiu*  iv  the  Court.) 

HOMICims    ($i    307,    310*)— MUBDEB— INSTBUO- 
TIONS.  • 

Upon  the  trial  of  one  of  two  defendants 
Jointly  indicted  for  murder,  there  was  evidence 
tending  to  show  that  they  both,  about  the  same 
time,  assaulted  and  wounded  the  person  alleged 
to  have  been  killed,  the  defendant  on  trial  using 
a  gun  stock  and  a  scantling,  and  the  other  de- 
fendant shooting  with  a  pistol,  and  that  the  per- 
son so  wounded  died  several  days  thereafter 
from  one  or  more  of  the  wounds  so  inflicted ; 
but  the  evidence  did  not  demand  a  finding  that 
there  was  any  conspiracy  or  common  felonious 
design  on  the  part  of  the  defendants  to  take  the 
life  of  such  person,  nor  that  any  assault  made 
by  the  defendant  on  trial  caused  his  death. 
Held,  that  the  court  should  have  instructed  the 
jury  to  the  effect  (1)  that  if  the  defendant  on 
trial  did  not  kill  toe  deceased,  nor  participate 
in  the  felonious  design  of  the  person  who  did 
kill  him,  but  made  a  desperate  and  independent 
assault  upon  the  deceased,  with  a  weapon  like- 
ly to  produce  death,  and  with  a  separate  intent 
of  his  own  to  kill  the  deceased,  and  under  such 
circumstances  that  if  death  had  ensued  it  would 
have  been  murder,  then  such  defendant  would 
l>e  guilty  of  assault  with  intent  to  murder;  and 
(2)  that  if  the  defendant  on  trial  assaulted  and 
wounded  the  deceased  under  such  circumstances 
as  just  detailed,  unlawfully,  but  without  any 
intention  to  kill  him,  and  such  assault  did  not 
result  in  death^  then  he  would  be  guilty  of  as- 
sault and  battery.  See  Brooks  v.  State,  128 
Ga.  261,  57  S.  B.  483.  12  L.  R.  A.  (N.  SO  889; 
Walker  v.  State.  116  Ga.  537  (5).  42  S.  E.  787, 
67  L.  B.  A.  426;  McLeroy  v.  State,  125  Ga. 
240  (1),  54  S.  E.  125 ;  Smith  v.  State,  127  Ga. 
262,  56  S.  B.  360.  Where  the  defendant  on  tri- 
al was  found  guilty  of  murder,  the  failure  to 
instruct  the  jury  substantially  as  above  indi- 
cated was  cause  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  639,  657-661;  Dec.  Dig.  {$  307, 
810.»] 

Error  from  Superior  Court,  Jasper  Coun- 
ty;  H.  O.  Lewis,  Judge. 


Bob  Baynes  was  convicted  aX  murder,  and 
he  brings  error.    Reversed. 

Eugene  M.  Baynes,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  Jno.  0.  Hart, 
Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(136  Ob.  219} 

SWAIN  r.  STATa 
(Supreme  Court  of  Georgia.    Oct  11,  1910.) 

(Byllabut  by  Hu  Court.) 

L  Admissibility  of  CJonfession. 

^Considered  in  connection  with  all  of  the  tea* 
timony  of  the  sheriff,  who  gave  evidence  of  a  con- 
fession made  by  the  accused  to  him,  it  was  not 
error  to  admit  the  confession. 

2.  Review  of  Instbuctions. 

The  charge  complained  of  in  the  .second 
amended  gronnd  of  the  motion  for  new  trial  was 
not  subject  to  the  criticism  that  it  was  not  au- 
thorized by  the  evidence,  or  that  it  excluded  from 
the  consideration  of  the  jury  the  doctrine  of  self- 
defense,  or 'that  of  reasonable  fears. 

3.  iNSTBUcnoNS — Defense  of  Child. 

The  charge  of  the  court  excepted  to  in  the 
third  and  fourth  amended  grounds  of  the  motion 
for  new  trial,  relative  to  the  right  of  a  father 
to  take  the  life  of  one  discovered  by  him  in  the 
act  of  debauching  his  minor  daughter,  where 
the  killing  was  necessary  to  prevent  the  offense, 
was  in  accord  with  the  ruling  made  in  the  case 
of  Gossett  V.  State,  123  Ga.  431,  51  S.  E.  3&1. 

4.  INCHIMINATINO   STATEMENTS. 

There  was  evidence  sufficient  to  authorize 
the  instruction  on  the  subject  of  incriminating 
statements  of  the  accused. 

5.  iNSTBUCnOKS. 

The  provisions  of  Pen.  Code  1895,  |  75, 
were  not  applicable  to  any  theory  of  defense 
developed  by  the  evidence  or  tlie  statement  of  the 
accused. 

6.  IwvoLtiNTABT  Manslaughter. 

Under  the  evidence  and  the  statement  of 
the  accused,  the  law  of  involuntary  manslaugh- 
ter was  not  involved. 

7.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling  the 
motion  for  new  trial. 

Error  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Jordan  Swain  was  convicted  of  homicide, 
and  brings  error.     Affirmed. 

W.  B.  Kent  and  Jno.  R.  CJooper,  for  plain- 
tiff in  error.  E.  D.  Graham,  Sol.  Gen.,  and 
Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  afOrmed.  All 
the  Justices  concur. 


(186  Oa.  230) 
GRAY  LUMBER  CO.  et  al.  v.  LOCKRIDGB. 
(Supreme  Court  of  Georgia.    Oct.  12,  1910.) 

(Byllahut  by  the  Court.) 

iNTEBLOctrroBY  Injunction. 

Under  the  pleadings  and  evidence  the  judge 
did  not  abuse  his  discretion  in  granting  an  order 
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OD  the  Inteiloeutory  hearlni;  of  tbe  application 
for  injunction,  wbicli,  in  effect,  temporarily  en- 
joined l>oth  parties  from  cutting  or  removing 
the  timber  from  the  land  in  dispute. 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  6.  Mitchell,  Judge. 

Action  l^  ti.  J.  Lockridge,  administrator, 
against  the  Gray  Lumber  Company  an^  oth- 
ers. E^om  an  order  granting  an  Interlocu- 
tory Injunction,  defendants  bring  error.  Af- 
firmed. 

Lanlxford  &  Dlckerson,  for  plaintiffs  In  er- 
ror. E.  K.  Wilcox  and  Hendricks  &  Chris- 
tian, for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(135  Qa.  2») 

RUSHING  T.    STATBl 
(Supreme  Court  of  Georgia.     Oct.  11,  1910.) 

(Byllahut  by  the  Court.) 

1.  C^nnNAL    Law    (|   442*)— Evidence— Ad- 

UISSIBILTTT. 

In  tbe  prosecution  of  one  dharged  with 
having  killed  an  officer  who  at  tbe  time  was 
attempting  to  execute  a  warrant  which  be  had 
with  blm,  tbe  warrant,  when  apparently  legal 
on  its  face,  is  admissible  in  evideDce,  without 
any  preliminary  proof  of  tbe  prior  proceedings 
attending  its  issue.  Wharton  on  Homicide,  I 
392. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec,  Dig.  I  442.*] 

2.  Homicide  (5  302*)  —  iNSTKUcnoNa— Inva- 
sion OF  Home. 

There  was  no  evidence  of  a  forcible  attack 
and  invasion  of  the  habitation  ot  the  defendant ; 
and  tbe  court  properly  omitted  giving  Pen.  Code 
1805,  S  72,  In  charge. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  634 ;    Dec.  Dig.  |  302.*] 

8.  Rkview  on  Appkai.. 

No  error  of  law  was  committed,  tbe  verdict 
is  supported  by  the  evidence,  and  no  cause  for 
granting  a  new  trial  is  made  to  appear. 

Error  from  Superior  Court,  Jones  County; 
H.  G.  Lewis,  Judge. 

Ike  Rushing  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

Moore  &  Moore,  for  plaintiff  in  error.  Jos. 
a  Pottte,  Sol.  Gen.,  H.  A.  Hall,  Atty.  Gen., 
J.  B.  Jackson,  and  J.  C  Barron,  for  tbe 
State 

EVANS,  P.  J.  Judgment  aflBrmed.  All 
the  Justices  concur. 


(135  (3a.  221) 

FLANAGAN  t.  STATBL 
(Supreme  Court  of  (Georgia.    Oct  11,  1910.) 

(Syllabut  (y  Me  Court.) 
\.  Homicide  (f  171*)  — Evidence  — Admissi- 

BILITT. 

Where  the  state  offered  the  evidence  of  a 
witness  who  testified  to  an  occurrence  involv- 
ing an  angry  altercation  and  a  violent  "scufiSe," 
which  took  place  at  nigbt  near  the  residence  of 


the  witness,  and  where  the  nature  of  this  alte^' 
cation  and  the  sayings  of  tbe  parties  thereto  in 
the  course  of  tbe  same  were  material  facts  for 
the  consideration  of  the  jury,  the  court  properly 
admitted  this  evidence,  although  the  witness  was 
not  able  to  identify  the  participants  in  the  alter- 
cation, inasmuch  as  the  evidence  of  other  wit- 
nesses tended  to  identify  them,  and  to  show  that 
the  deceased  and  the  accused,  who  was  charged 
with  the  offense  of  having  unlawfully  killed  tbe. 
former,  were  two  of  the  the  persons  taking  part 
in  tbe  altercation. 

[Hd.  Note. — For  other  cases,  see  Homicide, 
CJent.  Dig.  S  351;   Dec.  Dig.  {  171.*] 

2.  Homicide  (§  214*)— Bvidkno»— Dtino  Deo-- 
lasations. 

Where  two  persons  were  engaged  in  an  al- 
tercation and  a  scuffle,"  in  the  course  of  which 
one  inflicted  upon  tbe  other  a  wound  with  a 
knife,  from  which  wound  death  resulted,  upon 
the  trial  of  the  slayer,  charged  with  the  murder 
of  the  deceased,  it  was  competent  (proper  foun- 
dation having  Iieen  laid  for  tbe  introduction  of 
dying  declarations)  to  show  that  the  deceased, 
while  in  articulo  mortis,  and  l)eing  conscious  of 
the  fact,  said  that  "tbej  [the  deceased  and  the 
accused]  were  not  fighting""  the  nature  of  the 
struggle  or  scuffle  between  the  deceased  and  th« 
accused  being  in  (juestion,  and  the  accused  in- 
sisting that  the  infliction  of  the  wound  was 
purely  accidental. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  if  44S-450 ;   Dec  Dig.  {  214.*] 

3.  Homicide    (8    174*)— Hvidbncb— Oppobtu- 

NITT  FOE  FLIQHT. 

Tbe  court  did  not  err  in  excluding  evidence 
offered  for  the  purpose  of  showing  that  the  ac- 
cused did  not  flee  after  the  homicide,  although 
he  had  full  opportunity  of  flight. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  if  359-371 ;    Dec.  Dig.  |  174.*] 

4.  Homicide  (i  146*)— Use  of  Weapon— Pbe- 
sumption  of  Malice. 

The  court  did  not  err  in  charging:  "If  you 
And  in  this  case  a  homicide  is  proved  to  have 
been  committed  by  the  person  charged,  with  an 
instmment  which  the  jury  find  was,  in  the  man-, 
ner  in  which  it  was  used  on  the  occasion  in 
question,  a  weapon  likely  to  produce  death,  the 
law,  from  the  use  of  sudi  weapon  in  that  man- 
ner, presumes  maJice  and  tbe  intent  to  kill ;" 
there  being  evidence  sufficient  to  authorize  the 
finding  of  the  homicide,  unaccompanied  with  cir- 
cumstances of  mitigation  or  exculpation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent  Dig.  i  269;  Dec.  Dig.  i  146.*] 

5.  Appeal  in  (Tbiminai,  Case— Review. 

The  question  as  to  whether  or  not  tbe  court 
should  have  given  in  charge  the  law  of  involun- 
tary manslaughter  is  not  properly  raised  In  tiie 
■motion  for  a  new  trial. 

Error  from  Superior  Court,  Oobb  County; 
N.  A.  Morris,  Judge. 

Johnson  Flanagan  was  convicted  of  homi- 
cide, and  brings  error.     Reversed. 

Clay  &  Morris,  for  plaintiff  In  error.  J.  P. 
3rooke,  Sol.  Gen.,  J.  Z.  Foster,  and  H.  A. 
Hall,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Johnson  Flanagan  was  tried 
upon  an  Indictment  (>harging  blm  with  the 
offense  of  murder;  it  t>eing  charged  that  be 
killed  one  Willie  Jackson,  by  cutting  blm 
with  a  knife,  under  circumstances  that  made 
tbe  killing  murder.  Tbe  accused  did  not 
deny  tbe  Infliction  of  the  wound   upon  tbe 
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deceased  wltb  his  knife,  from  the  effects  of 
which  the  deceased  came  to  his  death;  but 
he  contended  that  the  cutting  was  acciden- 
tal, that  he  and  the  deceased  and  another  per- 
son were  in  a  playful  "scuffle"  over  the  knife, 
and  that,  while  deceased  was'  trying  to  take 
it  away  from  him  In  the  scuffle,  he  was  accl- 
dmtally  cut  The  sfste  contested  this  the- 
ory of  the  killing  es  set  up  by  the  defense, 
and  introduced  evidence  to  show  that  there 
was  an  angry  altercation  between  the  de- 
ceased and  the  defendant,  and  that  the  de- 
fendant intentionally  inflicted  the  wound 
which  cansed  the  death  of  the  deceased.  On 
the  trial  the  jury  returned  a  verdict  of 
guilty,  with  a  recommendation. 

Error  is  assigned  upon  the  ruling  of  the 
court  in  admitting  evidence  relative  to  a  cer- 
tain "disturbance"  on  the  night  of  the  homi- 
cide, and  at  about  the  hour  at  which  the  de- 
ceased received  the  fatal  wound,  on  the 
ground  that  it  was  not  shown  "that  it  was 
the  same  disturbance  in  which  the  accident 
took  place,  nor  is  It  shown  that  ttfe  defend- 
ant was  connected  with  the  same."  The 
court  properly  admitted  this  testimony. 
While  the  witness  whose  testimony  was  ob- 
jected to  could  not  state  who  were  engaged 
in  the  quarrel  and  "disturbance"  concerning 
which  she  gave  testimony,  facts  and  circum- 
stances were  shown  by  the  testimony  of  oth- 
er witnesses  from  which  the  Jury  would  have 
been  authorized  to  find  that  the  accused  and 
the  deceased,  together  with  another  person, 
formed  e  party  of  two  or  three  who  were 
engaged  in  an  altercation  and  scuffle  at  the 
time  and  place  to  which  the  witness  refer- 
red In  the  testimony  objected  to. 

2.  Error  is  assigned  upon  the  ruling  of  the 
court  in  excluding  the  testimony  of  a  cer- 
tain witness  as  to  the  dying  declarations  of 
the  deceased  which  related  to  the  cause  and 
circumstances  of  the  homicide  After  the 
introduction  of  evidence  showing  that  the 
deceased  was  In  artlculo  mortis,  and  that  he 
was  conscious  of  his  condition,  the  witness 
whose  testimony  was  excluded  was  asked: 
"Did  you,  or  not,  ask  lilm  questions  in  re- 
gard to  the  accident?"  And  he  answered; 
"Tes,  sir;  I  asked  him  if  they  were  fighting. 
Q.  What  did  be  say?  A.  He  said:  'No.' 
Q.  Was  that  question  asked  him  after  he 
said  he  was  in  a  dying  condition?  A.  Tes, 
sir."  This  testimony  was  excluded  by  the 
court  on  the  ground  that  the  testimony  of 
the  witness,  In  which  the  deceased  was  stat- 
ed to  have  said  "they  were  not  fighting," 
was  opinion  evidence,  and  was  not  admis- 
sible upon  that  ground.  That  the  evidence 
Itself  was  vitally  material  to  the  defense 
cannot  be  doubted.  He  had  slain  one  to 
whom  he  apparently  bore  the  most  friendly 
relations.  He  exhibited  grief  after  the  dis- 
covery of  the  wound  which  he  had  Inflicted. 
He  helped  to  procure  aid  and  medical  at- 
tention for  the  wounded  man.     He  insisted 


that  the  Infliction  of  the  wonnd  was  purely 
accidental,  during  a  friendly  "scuffle" ;  while 
a  part  of  the  evidence  for  the  state  tended 
to  show  that  the  deceased  and  the  accused 
were- engaged  in  a  fight  at  the  time  of  the 
Infliction  of  the  wound.  While  In  artlculo 
mortis  the  deceased  said  that  they  were 
not  'fighting.  It  is  manifest  that  tb6  evi- 
dence of  this  declaration  was  very  material; 
and  we  cannot  agree  with  the  trial  Judge  in 
his  conclusion  that  this  was  opinion  evi- 
dence. The  accused  was  entitled  to  have 
this  important  fact  submitted  to  the  Jury 
for  their  consideration,  and  it  was  harmful 
error  for  the  Judge  to  exclude  it 

3.  The  court  did  not  err  in  excluding  evi- 
dence offered  for  the  purpose  of  showing 
that  the  accused  did  not  flee  after  the  homi- 
cide, although  he  had  full  opportunity  of 
flight  Lingerfelt  ▼.  State,  125  Ga.  4,  53 
S.  E.  803. 

4.  The  court  did  not  err  in  charging:  "If 
you  find  In  this  case  a  homicide  Is  proved 
to  have  been  committed  by  the  person  charg- 
ed, with  an  Instrument  which  the  Jury  find 
was,  in  the  manner  in  which  It  was  used  on 
the  occasion  In  question,  a  weapon  likely  to 
produce  death;  the  law,  from  the  use  of  such 
a  weapon  in  that  manner,  presumes  malice 
and  the  intent  to  kill ;"  there  being  evidence 
sufficient  to  authorize  the  finding  of  the  hom- 
icide, unaccompanied  with  circumstances  of 
mitigation  or  exculpation. 

5.  The  question  as  to  whether  or  not  the 
court  should  have  given  in  charge  the  law 
of  involuntary  manslaughter  is  not  properly 
raised  in  the  motion   for  a   new  trial. 

Judgment  reversed.  All  the  Justices  con* 
cur. 

cm  Ga.  lU) 
DAVIS  T.  DAVIS. 
(Supreme  Court  of  Georgia.     Sept  21,  1910.) 

(Syllahut  J>»  the  Court.) 
1.  Cancellation  or  Instbuubnts  (S  6*)  — 

GBOONDS— NONPERFOBMANCE  OF  CONDITIOK. 

Where  a  conveyance  of  land  was  made  from 
a  father  to  his  son  on  consideration  of  $10  and 
love  for  the  son,  and,  further,  that  the  bod 
should  support  and  maintain  the  father  for  and 
during  his  natural  life,  and  the  support  and 
maintenance  were  made  a  charge  upon  the  land, 
the  conveyance  would  not  be  defeated  by  mere 
failure  of  the  son  to  support  the  father.  Jones 
V.  Williams.  132  Ga.  782,  64  S.  E.  1081 ;  Thomp- 
son V.  Lanfair,  127  Ga.  557,  5G  S.  E.  770. 

(a)  If  there  were  a  failure  to  support  the 
father,  ordinarily  an  action  would  lie  for  the 
value  of  the  support  Kytle  v.  Kytle,  128  Ga. 
387,  57  S.  E.  748 ;  Llndsey  v.  Lindsey,  62  Ga. 
546.  Or,  if  the  special  facts  authorized  it,  an 
equitable  action  for  rescission  might  lie.  Mc- 
Cardle  v.  Kennedy,  92  Ga.  198,  17  S.  a  1001, 
44  Am.  St  Rep.  85.  But  where  the  support 
was  made  a  charge  upon  the  land  conveyed,  the 
mere  fact  that  the  son  was  a  nonresident  of  the 
state  would  not  constitute  ground  for  cancel- 
lation in  equity. 

(b)  In  view  of  the  foregoing,  it  was  not  er- 
roneous on  demurrer  to  strike  so  much  of  the 
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petition  aa  alleged  failnre  of  tbe  defendant  to 
support  his  father. 

[Ed.  Note.— For  ollher  cases,  see  Cancellation 
«f  Instruments,  Cent  Dig.  |  4 ;  Dec.  Dig.  i  6.*] 

2.  Allegations  Propeelt  Stbickkn. 

Other  allegations  as  to  contribution  by  oth- 
er children  to  the  support  of  defendant's  father, 
and  as  to  reimbursing  him  for  such  amount  aa 
he  had  expended  for  the  support  of  his  father, 
were  irrelevant  to  tbe  case  as  pleaded,  and  there 
was  no  error  in  striking  them  on  demurrer. 

3.  Retdsax  or  Postponement  Not  Ebbob. 

It  was  not  an  abuse  of  discretion  to  refuse 
to  postp<Hie  the  hearing  of  ttie  case,  or  to  re- 
fuse to  continue  it  for  the  term,  In  order  that 
•  stenographer  might  be  procured  to  report  it. 

4.  Bbvixw  on  Affeai,. 

There  was  no  error  in  any  of  the  rulings  of 
the  judge  on  the  admissibility  of  evidence,  or  In 
the  (4iarge  to  the  jury,  or  in  refusals  to  charge, 
or  on  matters  of  practice  pending  the  trial. 

5.  Review  on  Appkai. 

The  evidence  was  saffident  to  support  tbe 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  new  trial. 

Error  from  Superior  Court,  Oreene  Coun- 
ty; H.  O.  Lewis,  Judge. 

Action  between  J.  W.  Davis,  administra- 
tor, and  C.  L.  Davis.  From  the  judgment, 
the  administrator  brings  error.    AfSrmed. 

Brown  &  Sblpp,  for  plaintiff  In  error.  Park 
A  Park,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  afBrmed.  All 
the  Justices  concur. 


(US  Ga.  230) 

SHAW  et  al.  v.  GOODMAN. 
(Supreme  Court  of  Georgia.    Oct.  12,  1910.) 

(Syttalu*  by  th«  Court.) 

1.  Injunction  ({{  138,  1552*)  —  Keceivebs — 
Gbant  Withoot  HEABINa. 

Tbe  judge  of  the  superior  court  appointed 
a  receiver  for  the  assets  of  a  firm,  and  gave 
certain  directions  to  him.  Thereafter  two  cred- 
itors brought  suit  against  the  memben  of  the 
firm,  and  other  creditors  brought  suit  against  the 
firm.  Tbe  receiver  of  the  firm  filed  his  equitable 
petition,  praying  that  these  creditors,  and  also 
tbe  judge  of  the  city  court  In  which  the  suit  was 
pending,  be  enjoined  from  proceeding  therewith 
m  any  manner  until  after  the  final  judgment  in 
the  case  in  which  he  was  appointed  a  receiver. 
th)on  presentation  of  this  petition  to  tbe  judge 
of  the  superior  court,  he  granted  an  order  that 
the  creditors  named  and  the  judge  of  the  city 
court  should  be  "temporarily  restrained  and  en- 
Joined  from  further  proceeding  with  said  cases 
until  the  final  disposition  of  the  receiver's  bill 
in  the  case  of  [naming  the  main  case],  pending 
in  the  superior  court  of  Berrien  county."  No 
mle  nisi  was  granted,  or  hearing  bad,  nor  was 
any  provision  made  for  a  hearing  of  the  applica- 
tion for  Injunction.  Beld,  that  this  was  not  a 
mere  setting  of  the  case  tor  a  hearing,  with  a 
temporary  restraining  order  as  in  interim,  but 
was  the  grant  of  an  injunction  without  a  bear- 
ing, to  continue  until  another  case  should  termi- 
nate, and  was .  erroneous. 

(a)  It  was  also  error  to  enjoin  the  judge  of 
the  dty  court,  Along  with  the  parties  to  the 
cases  pending  therein. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  IS  138,  152.»] 

2.  Review  on  Appkai.. 

The  motion  to  dismiss  the  wtjt  of  error 
was  without  merit. 


Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  W.  B.  Goodman,  receiver,  against 
F.  A.  Shaw  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

J.  P.  Knight  and  Lankford  ft  Dlckerson, 
for  plaintiffs  In  error.  W.  O.  Harrison  tmd 
Hendricks  &  Christian,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  Judgment  rarersed.  All 
tbe  Justices  concur. 


(135  Oa.  2St) 
MIZE  V.  STATE. 
(Supreme  Court  of  Georgia.    Oct.  18,  1910.) 
(8yUahu»  bp  tlte  Court.) 

1.  Oband  JtJBT  (I  18»)  —  CJanaNAi,  Law 
(I  914*)— Chaujenge  to  Jubob— When  to 
BE  Made— New  Tbial. 

Objection  that  a  grand  joror  was  a  nonres- 
ident is  a  challenge  propter  defectum,  and  must 
be  made  before  verdict  If  the  ground  of  chal- 
lenge be  unknown  to  defendant  and  his  counsel 
until  after  the  verdict,  and  from  conflicting  ev- 
idence the  court  decides  that  the  giiand  juror 
bad  not  changed  his  residence  and  was  a  quali- 
fied giand  juror,  it  is  not  error  to  refuse  a  new 
trial  on  thia  ground. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  i  51:  Dec.  Dig.  i  18;*  Criminal 
Law,  Dec.  Dig.  |  914.*] 

2.  (3aiMiNAL  Law  (i  645*)— Tbial— Eight  to 
Open  and  Close. 

In  every  criminal  case  the  state's  counsel 
has  the  right  to  open  and  conclude  the  argu- 
ment, except  where  tbe  defendant  introduces 
no  evidence.  On  a  trial  for  murder,  the  defend- 
ant is  not  entitled  to  open  and  conclude  by  ad- 
mitting the  homicide  and  offering  to  prove  his 
justification. 

[Eld.  Note.— For  other  cases,  see  Ctiminal 
Law,  Cent  Dig.  {{  1507,  1608;  Dec.  Dig.  | 
645.*] 

3.  Homicide  (|  101*)— Jcstifiable  Homicide. 

The  idea  of  prevention  or  defense  against 
an  impending  or  progressing  wrong  must  enter 
into  all  cases  of  justifiable  homicide.  To  delib- 
erately kill  in  revenge  for  a  past  injury,  how- 
ever heinous,  after  reason  has  had  time  to  re- 
sume its  sway,  cannot  be  justifiable. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec.  IMg.  I  101.*] 

4.  Homicide  (§  30©*)  —  Instbuctions  —  Voi- 
vntart  Manslauohteb. 

Under  tbe  facts  of  this  case,  the  court 
should  have  charged  the  law  of  voluntary  man- 
slaughter. 

[Ed.    Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  309.*] 
6.  Rulings  on  Evidence. 

There  was  no  error  In  any  of  the  ruUnga 
upon  evidence. 

Error  from  Superior  Court,  Mllton  Coun- 
ty;  N.  A.  Morris,  Judge. 

Tom  MIze  was  convicted  of  murder  and 
brings  error.    Reversed. 

G.  B.  Walker  and  Mozley  &  Moss,  for 
plaintiff  in  error.  J.  P.  Brooke,  Sol.  Gen., 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  State. 
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EVANS,  P.  J.  Tom  MIze  was  convicted 
of  the  "murder  of  Mack  Walker,  and  was  re- 
fused a  new  trial.  E^om  the  case  as  made 
by  the  evidence  It  appears  that  the  deceased. 
Mack  Walker,  wltb  his  two  sons,  John  and 
Willie,  and  a  neighbor,  John  Hardeman,  left 
his  home  on  the  morning  of  the  20th  of  Feb- 
ruary to  go  hunting:  Within  a  few  minutes 
after  they  left  the  defendant  came  to  their 
home  and  inquired  for  the  deceased  and 
his  son,  John.  He  was  told  that  they  bad 
Just  gone  hunting,  whereupon  he  said  that  he 
would  see  If  he  could  find  them,  and  direct- 
ed his  wife,  who  was  with  him,  to  return  to 
bis  home.  The  defendant  overtook  the  bunt- 
ing party,  and  upon  approaching  them  en- 
gaged in  casual  conversation  with  John 
Walker  and  Hardeman.  The  defendant  then 
called  to  the  deceased  to  come  up  to  t|iem, 
stating  that  be  bad  some  questions  to  ask 
John,  his  son,  and  wished  the  deceased  to 
hear  the  conversation.  Tbe  deceased,  the 
defendant,  and  John  Walker  walked  off  a 
few  steps  at  the  request  of  John.  When 
out  of  tbe  hearing  of  Hardeman,  the  de- 
fendant asked  John  Walker  where  he  was 
on  the  Tuesday  before  from  11  till  4  o'clock, 
to  which  Jolm  Walker  replied  that  he  was 
"in  several  different  places."  Tbe  defend- 
ant then  asked  if  the  defendant's  daughter 
was  with  blm  during  the  time,  and,  upon 
being  told  that  be  had  been  with  her,  the  de- 
fendant drew  his  pistol,  remarking,  "She 
won't  be  any  more,"  and  immediately  flred 
at  John  Walker,  the  shot  taking  effect  in 
bis  side.  John  ran  as  he  was  shot,  and  tbe 
defendant  then  shot  Mack  Walker  twice, 
killing  him  almost  instantly. 
..  In. bis  statement  before  tbe  jury  tbe  de- 
fendant said  that  he  had  lost  an  eye  a  short 
time  previously,  and  was  sitting  around  tbe 
house.  At  noon,  when  he  went  in  to  dinner, 
bis  daughter,  a  16  year  old  girl,  who  usually 
Bat  by  blm  at  tbe  table,  did  not  appear.  His 
family  did  not  know  where  she  was.  After 
dinner,  be  went  to  the  home  of  the  deceased, 
and  inquired  if  she  had  been  there,  and  was 
Informed  that  she  bad  not  He  said  to  the 
wife  of  the  deceased,  "I  am  ruined;"  to 
which  she  replied,  "Maybe  not ;  why  do  you 
say  that?"  The  defendant  replied,  "Looks 
like  tbe  children  want  to  slip  off,  or  has  done 
it"  He  then  returned  to  his  home,  got  bis 
pistol,  and  put  it  in  his  pocket,  and  search- 
ed the  premises  In  the  vicinity  of  his  home. 
While  near  an  old  house  In  a  field,  be  saw 
a  boy,  who  informed  him  that  he  had  seen  a 
girl  and  a  boy  run  out  of  the  bouse  and  run 
back  across  the  old  field,  but  he  did  not  know 
who  they  were.  He  then  conceived  the  idea 
that  she  bad  run  away  and  married  John 
Walker,  and  to  verify  this  surmise  be  made 
investigation  in  tbe  ordinary's  office  to  as- 
certain whether  a  license  bad  been  issued, 
and  also  made  inquiry  as  to  whether  any 
one  bad  seen  John  Walker  and  his  daughter. 
No'  license  bad  been  issued,  and  he  saw  no 


one  who  had  seen  tbe  couple  about  whom  be 
was  inquiring.  He  then  returned  home,  and 
found  his  daughter  there,  and  asked  her 
where  she  had  been.  She  replied,  "No- 
where," to  which  he  responded,  "You  are  a 
liar."  He  then  told  her  be  would-  whip  her 
if  she  did  not  tell  blm  where  she  had  been. 
She  refused  to  tell  him  anything,  and  he 
then  whipped  her,  but  elicited  no  informa- 
tion. That  night  the  deceased  came  down 
to  defendant's  home  to  inquire  if  Dinah,  his 
daughter,  had  come  home.  The  defendant 
told  him  she  had,  and  asked  tbe  deceased, 
"Do  you  know  anything  about  it?"  to  which 
deceased  replied,  "No."  Defendant  then 
said  to  blm,  "Do  you  know  anything  that 
will  do  me  any  good?"  Tbe  deceased  replied. 
"Just  a  little  time  will  wear  it  out  and  get 
better."  The  next  morning  he  made  fur- 
ther investigations,  but  discovered  no  facta. 
He  returned  home  that  night,  still  distressed, 
did  not  undress,  and  slept  about  three  hours. 
On  the  next  morning  he  took  bis  children 
and  went  into  the  woods  to  chop  wood.  He 
had  cut  down  a  tree  and  was  sawing  It 
when  Dinah  came  down  and  said  to  him, 
"Pappy,  I  will  saw  for  you ;  I  just  want  to." 
He  left  the  woods,  returned  to  his  home, 
took  his  wife,  and  went  to  the  home  of  the 
deceased,  and  inquired  for  deceased  and  bl^ 
son  John,  and  was  told  that  they  had  gone 
rabbit  hunting.  One  of  the  smaller  children 
of  deceased  told  him  that  he  thought  th6 
hunting  party  had  gone  to  the  branch,  and 
he  went  in  that  direction  and  beard  the  dogs 
running,  and  proceeded  until  he  came  upon 
them.  When  he  reached  the  bunting  party, 
a  young  man  named  Hardeman  and  John 
Walker  were  sitting  on  a  stump,  and  the 
deceased  and  a  younger  son  were  60  or  60 
yards  away.  The  Hardeman  boy  asked  the 
defendant  why  he  did  not  have  a  gun,  and 
he  told  him  be  could  not  see  a  rabbit  as  far 
as  those  briars  (indicating).  He  spoke  a 
word  or  two  about  hunting.  Then  he  called 
tbe  deceased,  saying,  "Come  this  way  a  min- 
ute;" and  when  the  deceased  came  up  there 
he  said,  "How  are  you  getting  on?"  The 
defendant  replied,  "Pretty  bad;  bow  are 
you?"  The  deceased  then  said,  "I.  am  get- 
ting along  pretty  well."  The  defendant 
then  said,  "I  want  to  ask  John  a  few  ques- 
tions, and  I  want  you  to  hear  what  I  ask 
him."  He  said,  "All  right"  Defendant  then 
turned  to  John  and  said,  "John,  I  want  to 
know  where  you  were  from  11  until  4  o'clock 
day  before  yesterday?"  To  which  John  re- 
plied, "If  you  want  to  know  tbe  truth,  come 
right  up  here  and  I  will  tell  yoiv"  John 
and  tbe  defendant  and  th,e  deceased  then 
moved  off  about  20  steps,  when  John  said 
to  tbe  defendant  "What  do  you  want?" 
The  defendant  replied,  "Where  were  you. 
from  11  till  4  o'clock  day  before  yesterday?" 
John  Walker  said,  "I  was  at  a  half  a  dozen 
different  places."  The  defendant  then  said, 
"I   don't   care   anj'tbing   about    that:    you 
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know  what  I  want,"  John  replied,  "Tea." 
The  defendant  then  said,  "I  waut  to  know  If 
yoa  were  In  the  old  field  In  that  old  house 
with  Dinah."  To  which  John  replied,  "Yes, 
I  was;  and  I  ain't  ashamed  or  afraid  to 
own  It"  The  defendant  then  Jerked  out  his 
pistol  and  said  "You  won't  be  there  any 
more."  John  Immediately  turned  to  run, 
and  the  defendant  fired.  The  deceased  had 
his  gun  on'  his  shoulder,  and  when  the  de- 
fendant fired  at  John  he  Jerked  It  down  and 
presented  It  towards  the  defendant,  who 
fired  upon  the  deceased  twice,  Inflicting 
wounds  from  which  he  immediately  died. 

1.  One  of  the  grounds  for  new  trial  was 
that  a  grand  Juror,  whose  name  appeared  in 
the  indictment,  was  a  nonresident  of  the 
county,  of  which  fact  he  and  his  counsel 
were  Ignorant  until  after  the  trial.  The  in- 
dictment was  returned  at  the  March,  1910, 
term  of  the  superior  court,  and  an  affidavit 
was  presented  in  which  the  affiant  deposed 
ttiat  during  an  interval  between  the  last  re- 
vision of  the  Jury  box  and  the  return  of  the 
indictment  the  grand  Juror  had  lived. in  an 
adjoining  county.  T^e  grand  Juror  by  affi- 
davit deposed  that  he  never  had  changed  his 
residence,  hut  that  temporarily  he  lived  In 
the  adjoining  county,  while  looking  for  a 
permanent  position.  If  the  grand  Juror  mov- 
ed out  of  the  county  with  no  Intention  of 
changing  his  residence,  he  did  not  lose  his 
citizenship  and  was  a  competent  Juror.  Be- 
sides, the  objection  to  the  grand  Juror  comes 
too  late.  The  nonresidence  of  a  grand  Juror 
is  ground  for  challenge  propter  defectum, 
and-  cannot  be  made  after  verdict.  Folds  v. 
State,  123  Ga.  167, 51 S.  B.  305;  Wall  v.  State, 
126  ^a.  649,  55  S.  E.  484. 

2.  On  the  threshhold  of  the  trial,  and  be- 
fore the  state  had  submitted  any  evidence, 
defendant's  counsel  proposed  to  the  court 
that  the  defendant  would  admit  that  he  kill' 
ed  the  deceased,  and  assume  the  burden  of 
proving  that  the  homicide  was  Justifiable, 
and  would  claim  the  right  to  open 'and  con- 
clude the  argument.  The  court  ruled  that 
upon  making  such  admission  the  defendant 
would  not  be  entitled  to  open  and  conclude, 
but  that  the  defendant  might  make  the  ad- 
mission If  he  desired,  whereupon  counsel  re- 
plied that  he  offered  to  make  the  admission 
only  upon  condition  that  his  request  to  open 
and  conclude  the  argument  was  granted. 
The' point  of  this  exception  is  emasculated 
by  the  defendant's  failure  to  admit  the  homi- 
cide, yet.  as  the  court  ruled  upon  the  effect 
of  such  admission  as  bearing  on  the  defend- 
ant's right  to  open  and  conclude  the  argu- 
ment, we  will  condder  the  correctness  of  the 
ruling.  The  plea  of  confession  and  avoid- 
ance of  the  civil  procedure  has  no  place  in 
criminal  pleading.  It  takes  two  elements  to 
make  a  crime — act  and  intention.  A.  legally 
sufficient  Indictment  charges  a  crime — an  act 
in  the  commission  of  which  the  defendant's 
criminal  Intent  has  entered.  An  admission 
of  such  allegations  would  be  in  effect  a  con- 


fession of  the  criminal  act,  the  equivalent  of 
a  plea  of  guilty.  The  burden  of  proof  In  ev- 
ery case  is  upon  the  state  to  show  the  de- 
fendant's guilt  beyond  a  reasonable  doubt, 
and  the  statutory  provision  is  that  the  state's 
counsel  shall  open  and  conclude  to  the  Jury, 
except  that.  If  the  defendant  shall  introduce 
no  testimony,  his  counsel  shall  open  and  con- 
clude after  the  testimony  on  the  part  of  the 
state  has  closed.  Fen.  Code  1895,  {  1029. 
The  ruling  was  in  accord  with  the  statute. 

3.  The  Jury  were  instructed  that  if  the 
defendant  shot  at  John  Walker  with  the  In- 
tent tct  kill  him,  or  commit  a  felony  upon  his 
person,  and  this  was  done  In  revenge  for  the 
debauchery  of  the  defendant's  daughter,  and 
the  deceased  attempted  to  defend  his  son 
from  such  assault,  ahd  the  defendant  shot 
and  killed  the  deceased  In  resentment  of  the 
son's  conduct,  he  would  be  guilty  of  murder, 
even  though  the  deceased  was  at  the  time 
attempting  to  shoot  him.  The  purport  of  this 
charge  Is  that.  If  the  defendant  slew  the  de- 
ceased solely  to  avenge  the  debauchery  of 
his  daughter  by  the  son  of  the  deceased,  the 
homicidg  would  be  murder.  Our  Penal  Code 
enumerates  various  Instances  In  which  a  man 
win  be  Justifiable  in  taking  the  life  of  an- 
other. Pen.  Code  1895,  S$  70-73.  After  pro- 
-sidlng  for  these  specific  Instances,  the  Penal 
Code  of  1895  (section  75)  declares:  "All  other 
Instances  which  stand  upon  the  sam^  footing 
of  reason  and  Justice  as  those  enumerated 
shall  be  Justifiable  homicide." 

In  all  of  the  enumerated  Instances  a  mark- 
ed characteristic,  involving  the  principle  and 
reason  upon  which  Justification  depends,  is 
that  the  killing  must  be  necessary,  either 
real  or  apparent,  as  a  measure  of  preven- 
tion. As  was  said  by  Bleckley,  O.  J.,  In  Far- 
mer V.  State,  91  Ga.  727,  18  S.  B.  990:  "As 
these  several  characteristics,  either  express- 
ly or  by  plain  and  manifest  Implication,  mark 
each  and  every  one  of  the  enumerated  In- 
stances, and  as  they  are  characteristics  in- 
volving the  principle  and  reason  on  which 
Justification  depends,  they  must,  as  matter 
of  law,  be  present  In  each  and  every  one  of 
the  nonenumerated  Instances,  In  order  to  put 
the  latter  on  the  same  footing  of  reason  and 
Justice  with  the  former.  These'  character- 
istics are  the  very  things  which  make  up  the 
reason  and  Justice  of  the  enumerated  Instan- 
ces; for  in  penal  law  the  distinction  between 
prevention  and  revenge  is  fundamental.  Ag- 
gressive acts,  perpetrated  to  avenge  a  past 
injury,  are  never  Justifiable."  If  the  defend- 
ant made  a  felonious  assault  upon  tbp  son 
of  the  deceased,  such  as  to  Justify  the  father 
in  protecting  the  person  of  his  son,  the  de- 
fendant could  not  claim  that  the  deceased 
was  the  aggressor  In  defending  the  felonious 
assault  upon  his  son. 

Nothing  Is  ruled  in  Blgga  v.  State,  29  Ga. 
723,  76  Am.  Dec.  630,  to  the  contrary.  In 
that  case  the  deceased  had  made  an  Improper 
proposal  to  the  slayer's  wife  in  his  presence 
on  the  previous  night    The  slayer  threaten- 
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ed  to  punish  the  deceased  If  he  shonld  remain 
In  the  city.  The  next  morning  the  dec^sed, 
as  he  took  his  seat  at  the  breakfast  table 
near  the  wife  of  the  slayer,  was  killed.  In 
discussing  the  admissibility  of  the  evidence 
as  to  what  occurred  on  the  night  prior  to 
the  homicide,  and  the  correctness  of  the 
charge  that  "under  no  circumstances  of  ag- 
gravation, however  gross  or  direct,  would  a 
man  be  Justifiable  in  taking  the  life  of  anoth- 
er who  attempts  the  seduction  of  his  wife," 
some  very  strong  language  Is  used  in  the 
opinion.  Notwithstanding  these  strong  and 
forcible  expressions,  the  ruling  in  this  case 
has  not  been  considered  in  conflict  with  later 
rulings,  to  the  effect  that  a  husband  may  at- 
tack one  for  Intimacy  with  his  wife  In  his 
presence,  where  the  circumstances  raise  a 
reasonable  belief  that  the  criminal  act  is  in 
process  or  about  to  begin;  that  the  law  will 
not  Justify  killing  for  deliberate  revenge, 
however  grievous  the  past  wrong  may  have 
been;  that  that  law  does  not  trust  its  pun- 
ishment to  individual  vengeance.  Gossett  v. 
State,  123  Oa.  434,  51  S.  m  394;  Patterson  v. 
State,  134  Ga.  2<»,  C7  S.  B.  816;  Hill  t.  State, 
64  Ga.  453. 

4.  Complaint  is  also  made  that  the  court 
failed  to  charge  upon  the  law  of  voluntary 
manslaughter.  If  the  defendant,  suspecting 
that  his  daughter  bad  been  debauched, 
sought  out  the  author  of  her  ruin  for  the  pur- 
pose of  avenging  the  wrong,  and  killed  him 
solely  In  resentment  for  the  past  Injury,  the 
crime  would  be  murder;  but  If  the  circum- 
stances attending  the  homicide  were  eqalva- 
lent  to  an  actual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  on  the  per- 
son killing,  and  were  such  as  to  Justify  the 
excitement  of  passion,  and  to  exclude  all  idea 
of  deliberation  or  malice,  the  crime  would 
not  be  murder,  but  would  be  manslaughter. 
In  all  cases  of  voluntary  manslaughter,  there 
must  be  both  such  provocation  as  the  statute 
provides  and  passion.  The  provocation  must 
come  from  an  assault  or  an  attempt  to  com- 
mit a  serious  personal  Injury,  or  from  cir- 
cumstances which  are  equivalent  to  an  as- 
sault or  as  attempt  to  commit  a  serious  per- 
sonal Injury.  The  defilement  of  a  daughter 
Is  more  likely  to  arouse  the  resentment  of  a 
father  than  an  actual  assault  upon  his  own 
person.    If  the  parent  deliberately  slays  one 


who  has  debauched  his  daughter  in  revenge 
of  the  wrong,  the  killing  Is  murder;  but  if, 
upon  discovery  df  the  wrong  Inflicted  upon 
his  daughter,  and  under  circumstances  suffi- 
cient t6  arouse  an  uncontrollable  passion  and 
to  exclude  all  idea  of  revenge,  the  parent  sud- 
denly kills  the  person  who  has  debauched 
her,  the  homicide  Is  manslaughter.  Hill  t. 
State,  64  Ga.  453;  Mays  v.  State,  88  Ga.  390, 
14  S.  E.  560.  It  is  the  passion,  under  provo- 
cation, which  extenuates  the  crime;  and 
what  Is  cooling  time  is  for  the  Jury  to  deter- 
mine. The  provocation  may  be  a  single  act; 
or  fresh  provocation  of  the  person  slain  may 
be  such  as  to  extend  the  initial  provocation 
to  the  time  of  the  homicide,  so  as  to  excite  a 
sudden  and  uncontrollable  passion.  If  the 
defendant's  passion  had  been  excited  because 
of  a  well-founded  belief  that  some  person 
had  Illicit  Intercourse  with  bis  daughter,  and 
If  the  burning  fire  of  passion,  which  had  be- 
come latent  Xrom  the  uncertainty  of  the  per- 
son.  suddenly  became  passionately  aflame  be- 
cause of  the  boastful  statement  of  John 
Walker  that  he  had  been  in  the  old  outhouse' 
with  his  daughter.  It  would  be  for  the  Jury 
to  say  whether  these  circumstances  were 
sufficient  to  deeply  arouse  the  passion  of  an 
average  rational  mind.  So,  If  the  defendant 
had  killed  John  Walker  under  these  circum- 
stances, the  Jury  would  have  been  authoriz- 
ed to  find  the  defendant  guilty  of  voluntary 
manslaughter.  It  Is  the  absence  of  malice 
which  difTer^ntlates  manslaughter  from  mur- 
der. If  at  the  time  of  the  killing  the  circum- 
stances are  such -as  to  exclude  malice,  then 
the  homicide  cannot  be  murder.  So,  if  the 
defendant,'  acting  under  the  Impulse  of  irre- 
sistible passion,  provoked  by  the  conduct  of 
the  son,  fired  upon  the  son,  and  the  deceased, 
who  was  present  with  the  son,  knowing  of 
the  provocation,  immediately  attempted  to 
protect  his  son  from  a  felonious  attack  by 
the  defendant,  and  the  defendant  coincident* 
ly  fired  upon  the  deceased  to  save  his  own 
life,  the  Irllllng  in  defense  of  the  father's  at- 
tack, though  not  Justifiable,  Is  not  necessari- 
ly murder;  but  such  facts  authorize  a  charge 
on  the  subject  of  voluntary  manslaughter. 

5.  There  was  no  error  in  the  rulings  on 
evidence,  and  it  la  not  necessary  to  notice 
points  which  wOl  not  arise  on  the  next  trial. 

Judgment  reversed.  All  the  JosUoes  con- 
cur. 
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WILLIAMS  V.  STATB. 
(Sapreme  Coart  of  Geoigia.     Oct  18,  1910.) 

^SyRabM  Iv  f^  Court.) 

1.  HomciDB  (I  304*)  —  iNSTBtrcnoNB  —  New 

TWAL. 

Wbile  a  statement  by  the  court  in  charging 
the  jury  regarding  a  contention  of  the  defendant 
in  his  statement  may  have  been  inaccurate, 
it  was  not  of  such  a  character  as  to  require  a 
new  trial.  The  charge  of  the  court  with  respect 
to  the  contentions  of  the  state  were  not  sub- 
ject to  the  criticism  made  thereon,  that  it  was 
unfair  and  impressed  the  jury  that  the  court  be- 
lieved that  the  defendant  was  guilty. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  I  304.*] 

2.  MonoH  TOR  Nxw  Triai,. 

The  only  grounds  of  the  motion  for  a  new 
trial  as  amended,  besides  the  general  grounds, 
being  those  referred  to  in  the  preceding  note, 
and  the  evidence  being  sufficient  to  support 
the  verdict,  the  judgment  of  the  court  overrul- 
ing the  motion  for  a  new  trial  is  affirmed. 

Holden,  X,  dissenting. 

EhTor  from  Superior  Court,  Houston  Oonn- 
ty;  W.  H.  Felton,  Judge. 

BIley  Williams  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Bobt  Holtzclaw,  for  plaintiff  in  error.  W. 
J.  Grace,  Sol.  Gen.,  and  Jno.  CX  Hart,  Atty. 
Gen.,  for  tbe  State. 

FISH,  O.  3.  AfBrmed.  All  the  Justices 
concur,  except 

HOLDBN,  J.  (dissenting).  Where  upon 
the  trial  of  one  charged  with  murder  the 
state  contended  and  offered  evidence  to  show 
that  this  crime  was  committed  by  the  de- 
^fendant  intentionally  striking  the  deceased 
on  the  head  with  a  hoe,  and  the  defendant, 
who  Introduced  nb  testimony,  in  his  state- 
ment said:  "I  says,  'I  wouldn't  hit  you  for 
nothing.  Let  me  go  by,'  and  I  went  to  pick 
np  my  hoe,  and  after  I  {Kissed  by  him  at 
that  time  Virgil  grabbed  the  hoe,  and  I 
didn't  know  whether  he  was  grabbing  it  to 
bit  me  with  the  hoe  or  not,  and  I  had  the 
handle  In  my  hand,  and  I  grabbed  at  the 
hoe,  and  when  I  did  so  the  hoe  flung  right 
around  and  hit"  the  deceased — it  was  error 
requiring  a  new  trial  for  the  court  to  in- 
struct the  jury:  "The  defendant  contends 
that  another  party,  Vlrgle  Bryant,  conceiv- 
ing the  idea  that  the  defendant  was  about 
to  strike  Clements  with  the  hoe,  grabbed  it 
for  the  purpose  of  preventing  what  the  other 
party  thought  was  a  blow  about,  to  be  in- 
flicted upon  Clements."  The  defendant  did 
not  state,  and  there  was  no  testimony  what- 
ever to  show,  that  "Vlrgle  grabbed  the  hoe" 
for  the  purpose  of  preventing  the  defendant 
from  striking  the  deceased  with  the  hoe,  or 
because  he  (Virgie)  believed  that  the  ac- 
cused Intended  to  strike  the  deceased  with 
it  One  of  the  vital  issues  in  the  case  was 
whether  or  not  the  defendant  intentionally 


struck  the  deceased ;  and  to  incorrectly  state 
the  contention  of  the  defendant  so  as  to  put 
him  in  the  attitude  of  admitting  that  the 
circumstances  were  such  as  to  create  a  be- 
lief on  the  part  of  a  bystander,  at  the  time 
the  killing  occurred,  that  the  defendant  in- 
tended to  hit  the  deceased  with  the  hoe, 
and  that  the  person  present  at  the  killing 
grabbed  the  hoe  for  the  purpose  of  pre- 
venting the  defendant  from  carrying  out 
what  such  party  thought  was  the  intention 
of  the  defendant,  was  error  of  such  nature 
as  to  require  a  new  trial.  For  the  court  In 
his  instructions  to  the  Jury  erroneously  to 
Impress  them  with  the  idea  that  the  de- 
fendant in  his  statement  admitted  that  his 
conduct  was  such  as  to  create  the  belief  In 
the  mind  of  an  onlooker  that  he  was  about 
intentionally  to  hit  the  deceased  with  the 
weapon  wiUi  which  the  state  contended  and 
introduced  evidence  to  show  the  defendant 
intentionally  struck  and  killed  the  deceased 
would  naturally  weaken  with  them  the  real 
contention  of  the  defendant,  as  made  in  his 
statement,  that  the  blow  was  accidental  and 
Inflicted  without  any  Intention  on  his  part 
to  strike  the  deceased. 

036  Oa.  Zn> 

SMITH  et  al.  v.  FDIiLBR,  Ordinary,  et  al. 
(Supreme  Court  of  Georgia.    Oct  13,  1910.) 

(ByXlahut  ly  the  Court.) 

1.  States  (8  119*)— Gbatdities  by  Leoisla- 

TOSE. 

Where  a  county  treasurer  embezzled  funds 
of  the  county,  and  a  judgment  was  rendered 
against  him  and  the  sureties  on  hts  offlrial  bond, 
and  the  latter  made  payments  partly  extinguish- 
ing the  indebtedness,  a  subsequent  resolution, 
passed  by  the  General  Assembly,  which  au- 
thorized the  connty  authorities  to  refund  to  the 
sureties  any  and  all  sums  which  they  had  paid, 
except  such  amount  as  had  been  expended  as 
costs  in  the  prosecution  of  the  princinal,  was  a 
violation  of  article  7,  §  16.  par.  1,  of  the  Con- 
stitution, which  declares  that  "the  General  As- 
sembly shall  not,  by  vote,  resolution,  or  order, 
grant  any  donation,  or  gratuity  in  favor  of  any 
person,  corporation,  or  asesocfation" ;  and  there 
was  no  error,  on  application  of  the  county,  in 
enjoining  the  county  treasurer  from  paying  to 
the  sureties  warrants  which  were  issued  by  the 
ordinary  under  such  legislative  resolution. 

[E>d.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  !  118;  Dec  Dig.  §  119.*] 

2.  Question  Not  Decided. 

Whether  such  resolution  was  also  invalid 
as  being  retroactive  in  its  character  and  im- 
pairing the  obligation  of  a  contract  need  not 
be  determined  in  this  case,  as  the  injunction 
waa  properly  granted  for  the  reason  set  out 
in  the  preceding  headnote. 

3.  Pbevious  Decisions  Explained. 

This  ruling  does  not  conflict  with  that  made 
in  Coleman  v.  Neal,  8  Ga.  560,  Shannon  v. 
Reynolds.  78  Ga.  760,  S  S.  B.  653,  and  Neal 
Loan  &  Banking  Co.  v.  Chastain,  121  Ga.  500, 
49  S.  E.  618,  in  each  of  which  there  were 
claims  of  indebtedness  against  the  county,  which 
had  been  audited,  and  warrants  had  been  issued 
therefor,  and  upon  refusal  of  the  county  treas- 
urer to  pay  such  warrants  an  application  for 
mandamus  to  compel  him  to  do  so  was  made. 
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4.  Ck>UNTiES  (S  218*)  —  Apfeai.  and  Ebbob 
(§  1154*)— Actions— Pabhes  Puiintiff. 
To  a  proceeding  by  the  county  to  enjoin  an 
illegal  payment  of  funds  from  its  treasury,  the 
ordinary  was  not  a  necessary  or  proper  party; 
but  the  overruling  of  a  demurrer  based  on  that 
ground  will  not  necessitate  a  reversal  of  the 
entire  judgment  The  injunction  having  been 
properly  granted,  direction  is  given  that  the 
judgment  be  so  modified  as  to  strike  from  the 
case  the  ordinary  as  a  party  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Counties, 
I>ec.  Dig.  i  218;*  Appeal  and  E>rror,  Gent. 
Dig.  i  4497;    Dec.  Dig.  S  1154.*] 

Error  from  Superior  Court,  Dade  .County ; 
A.  W.  Fite,  Judge. 

Action  by  T.  J.  Fuller,  Ordinary,  and  oth- 
ers, against  T.  F.  Smith  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed,  with  directions. 

The  county  of  Dade  and  Fuller,  as  Its  ordi- 
nary, filed  their  equitable  petition,  alleging. 
In  brief,  as  follows:  In  1907  the  county  of 
Dade  recovered  a  judgment  against  John  M. 
Oastleberry  as  principal,  and.D.  E.  Tatum, 
T.  F.  Smith,  George  W.  Ctureton.  and  J.  R. 
Brock,  sureties.  Gastleberry  had  been  treas- 
urer of  the  county,  and  the  other  defendants 
were  the  sureties  on  his  ofHcial  bond.  Before 
and  after  the  judgment  Smith,  Tatum,  and 
CTireton  paid  upon  the  indebtedness  certain 
sums,  which  were  paid  into  the  treasury  of 
the  county.  The  amount  of  the  treasurer's 
default  as  found,  and  for  which  a  judgment 
was  rendered  against  him  and  his  sureties, 
was  about  ?4,000.  Subsequently  the  Legisla- 
ture passed  a  resolution,  which  was  approved 
August  17,  1908,  reciting  the  default  of  the 
treasurer,  and  his  conviction  of  embezzle- 
ment on  account  thereof;  that  the  sureties 
were  liable  for  $2,8o8;  and  that  some  two- 
thirds  of  the  citizens  and  taxpayers  of  the 
county  had  signed  a  petition  asking  that  the 
'  sureties  be  relieved  from  liability  on  the 
bond.  It  then  proceeded:  "Therefore  be  it 
resolved  by  the  General  Assembly  of  Georgia, 
that  the  county  authorities  of  Dade  be  and 
they  are  hereby  authorized  to  relieve  J.  R. 
Brock,  T.  F.  Smith,  George  W.  Cureton,  and 
D.  B.  Tatum  from  liability  on  account  of 
said  bond,  and  that  said  county  authorities 
be  also  authorized  to  refund  the  said  sureties 
any  and  all  sums  which  said  sureties  or  ei- 
ther of  them  have  already  paid  on  account 
of  said  bond,  except  such  amount  as  has 
been  expended  as  costs  of  the  prosecution 
against  said  Castleberry."  Acting  under  this 
resolution  the  ordinary,  on  December  31, 
1908,  Issued  county  warrants  to  Tatum,  Cure- 
ton,  and  Smith  amounting  to  $1,^53.05.  The 
treasurer  of  the  county  will  pay  such  war- 
ran.ts  unless  restrained  by  proper  order.  The 
resolution  passed  by  the  Legislature  was  un- 
constitutional and  void,  and  the  warrants 
issued  thereunder  are  likewise  illegal  and 
void.  Such  resolution  was  in  violation  of 
article  1,  §  3,  par.  2,  of  the  Constitution, 
which  provides  that  no  retroactive  law  or 


law  impairing  the  obligation  of  contracts 
shall  be  passed.  It  also  violated  article  7,  { 
16,  par.  1,  of  the  Constitution,  which  pro- 
vides that  the  General  Assembly  shall  not, 
by  vote,  resolution,  or  order,  grant  any  dona- 
tion or  gratuity  in  favor  of  any  person,  cor- 
poration, or  association.  It  also  violated 
article  1,  §  10,  pa.T.  1,  of  the  Constitution  of 
the  United  States,  providing  that  no  state 
shall  pass  any  law  Impairing -the  obligation 
of  contracts.  The  plaintiffs  prayed  that  the 
treasurer  be  enjoined  from  paying  the  war- 
rants, and  for  process  and  general  relief. 
The  defendants  filed  no  answer,  but  Interpos- 
ed a  demurrer  on  the  grounds  that  the  ordi- 
nary was  not  a  proper  party  plaintiff,  and 
his  name  should  be  stricken,  and  that  the 
petition  failed  to  state  any  facts  sufficient 
to  authorize  the  relief  prayed  for.  The  court 
overruled  the  demurrer,  and,  when  the  case 
came  on  for  trial,  granted  a  perpetual  In- 
junction.   The  defendants  excepted. 

J.  P.  Jacoway  and  Maddox,  McCamy  & 
Shumate,  for  plaintiffs  in  error.  W.  U.  Jaco- 
way and  Foust  &  Payne,  for  defendants  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  It  was  alleged  that  a  county  recover- 
ed a  judgment,  on  the  bond  of  its  treasurer, 
against  him  and  his  sureties,  and  that  before 
and  after  the  judgment  was  rendered  the 
sureties  paid  upon  the  indebtedness  certain, 
sums,  which  were  paid  into  the  county  treas- 
ury. When  this  was  done,  the  indebtedness 
was  discharged  to  the  extent  of  such  pay- 
ments, relatively  to  the  sureties.  The  money 
became  a  part  of  the  general  county  funds, 
and  belonged  to  the  county  just  as  complete- 
ly as  any  other  funds  In  Its  treasury  arising 
from  taxation  or  other  sources.  The  sureties 
did  not  any  longer  owe  that  amount  to  the 
county,  and  the  county  owed  the  sureties 
nothing.  They  had  no  claim  against  It,  ei- 
ther legal  or  moral.  To  pay  a  creditor  a  por- 
tion of  his  just  claim  raises  no  counterclaim 
against  him  in  favor  of  the  paying  debtor. 
To  require  a  county  to  give  back  the  amounts 
so  received  was  not  to  compel  the  discharge 
of  any  obligation,  legal  or  moral,  resting  on 
it  The  resolution  sought  to  authorize  the 
county  authorities  to  make  to  the  sureties  a 
gift  of  a  portion  of  the  funds  in  the  county 
treasury.  In  McClelland  v.  State,  138  Ind. 
321,  37  N.  E.  1089,  a  township  trustee  depos- 
ited in  a  bank  In  his  individual  name  funds 
belonging  to  the  civil  and  school  township. 
The  bank  failed,  and  the  deposit  was  lost 
The  trustee  repaid  himself  as  trustee  from 
his  private  means  the  amount  so  lost.  Uis 
successor  in  office  recovered  judgment  against 
him  and  the  sureties  on  his  official  bond, 
and  received  a  certain  amount  from  the  re- 
ceiver of  the  bank.  The  Legislature  passed 
an  act  for  the  relief  of  the  trustee  and  his 
sureties,  in  which  the  township  was  directed 
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to  reimburse  him  out  of  the  township  funds. 
There  were  some  funds  In  the  treasury,  but 
not  enough  to  make  the  payment  Dalley,  J., 
said  (page  331  of  138  Ind.,  page  1092  of  37 
N.  B.):  "It  seems,  from  the  record,  that  the 
appellee's  relator,  William  H.  Speer,  volun- 
tarily made  up  the  money  he  had  lost,  to  the 
amount  of  $2,8U!.SX),  belonging  to  the  various 
school  funds;  and,  this  being  so,  he  occupied 
to  his  township,  as  to  that  money,  the  posi- 
tion neither  of  debtor  nor  creditor.  He  bad 
no  right  in  law  or  in  equity  to  a  return  of 
the  money,  and  a  return  of  it  to  him  would 
amount  to  nothing  short  of  a  gift  Raising 
the  funds  for  that  purpose  from  the  various 
taxpayers  of  Wayne  township,  by  tax,  would 
tte,  in  effect  taking  the  property  of  one  man 
to  bestow  it  upon  another.  It  would  be  the 
taxing  of  the  property  of  the  citizens  of  that 
township  for  a  private,  and  not  a  public, 
use." 

By  article  7,  {  16,  par.  1,  of  the  Constitu- 
tion of  this  state  (Civ.  Code  1895,  §  5903),  it 
is  declared:  "The  General  Assembly  shall 
not,  by  vote,  resolution  or  order,  grant  any 
donation  or  gratuity  in  favor  of  any  person, 
corporation,  or  association."  If  the  Legis- 
lature wonid  not  have  the  right  to  give  from 
the  treasury  of  the  state  a  portion  of  its 
funds  to  sureties  who  had  paid  in  such 
money,  certainly  they  could  not  make  such  a 
gift  from  the  county  treasury.  The  funds 
of  a  county  generally  arise  from  taxation. 
If  when  a  defaulting  treasurer  embezzles 
sucii  funds,  and  when  his  sureties,  against 
whom  a  Judgment  has  been  rendered  on  the 
bond,  pay  a  'portion  of  the  Indebtedness 
against  them,  the  Legislature  can  require  the 
county  to  give  it  back  to  them,  the  taxpay- 
ers may  have  again  to  pay  taxes  to  replace 
the  funds  so  lost  and  needed  for  public  pur- 
poses, and.  In  effect,  be  taxed  to  make  a  gift 
to  the  sureties. 

We  are  aware  that  In  some  cases  it  has 
been  held  that  sureties  on  the  bond  of  a  de- 
faulting county  or  township  officer  can  be  re- 
lieved from  liability  by  the  Legislature,  and 
that  an  officer  who  loses  public  money  with- 
out fault  on  his  part  can  be  relieved.  One 
case  has  come  to  our  attention  which  even 
went  so  far  as  to  bold  that  the  Legislature 
could  require  such  an  unfortunate  oificer  to 
be  reimbursed  an  amount  which  he  had  paid 
in.  Without  discussing  the  merits  of  such 
rulings,  it  is  sufficient  to  say  that  It  does  not 
appear  that  the  Constitutions  of  the  states 
where  they  were  made  contained  any  such 
provision  as  that  in  our  own  Constitution, 
which  has  been  quoted  above.  In  some  juris- 
dictions counties  are  treated  as  mere  politi- 
cal divisions  of  the  state,  or  public  agencies, 
and  may  be  created,  changed,  or  abolished 
by  the  Legislature;  and  in  some  cases  it  has 
been  held  that,  in  the  absence  of  any  con- 
stitutional restriction,  the  Legislature  may 
direct  the  purposes  for  which  county  taxes 
may  be  levied  and  used.  In  Georgia  the 
Constitution  declares  that  'each  county  shall 


be  a  corporate  body.  The  Legislature  can- 
not create  new  counties;  nor  can  they  dis- 
solve existing  counties,  or  change  county 
lines  or  county  sites,  «xcept  in  accordance 
with  the  constitutional  provisions  on  the  8Ut>- 
]ect  Counties  are  restricted  as  to  incurring 
debts,  and  they  are  forbidden  to  levy  any 
tax  except  for  certain  specifled  purposes. 
Const  art  11,  {  1,  pars.  1-6  (Civ.  Code,  {§ 
5924-5928);  article  7,  t  6,  pars.  1,  2  (Civ. 
Code,  §§  5891,  5802).  Under  such  a  Constitu- 
tion the  legislature  has  no  power  to  author- 
ize or  require  a  county  to  levy  a  tax  for  any 
other  purposes  than  those  specified,  or  to  use 
funds  arising  therefrom  for  any  other  than 
such  objects. 

The  present  case  is  difTerent  from  that  of 
Jordan  v.  Baynes,  48  Ga.  462,  in  which,  pend- 
ing proceedings  by  scire  facias  against  the 
sureties  on  a  bond  given  for  the  appearance 
of  defendant  in  a  criminal  case,  the  General 
Assembly  passed  an  act  relieving  the  sure- 
ties from  liabiUfy  on  the  payment  of  costs. 
The  solicitor  general  contended  that,  as  the 
law  provided  that  he  should  have  a  fee  of  6 
per  cent,  on  all  amounts  collected  on  pro- 
ceedings to  enforce  a  recognizance,  be  bad  a 
vested  right  in  the  bond  to  the  amount  of 
five  per  cent  thereof.  It  was  held  that  "this- 
was  a  debt  due  to  the  state,  and  not  a  debt 
due  to  the  solicitor  general,"  and  that  the 
state,  which  was  the  party  In  the  scire  facias 
proceedings,  through  the  General  Assembly, 
could  release  the  sureties.  In  the  case  now 
before  us  the. treasurer's  bond  was  required 
to  be  made  payable  to  the  ordinary  of  the 
county.  Pol.  Code,  {  455.  When  given,  the 
proi)erty  of  the  treasurer,  as  well  as  that 
of  the  sureties,  was  bound  from  the  time  of 
Its  execution  for  the  payment  of  any  lia- 
bility arising  from  a  breach.  Section  456. 
The  county  treasurer  did  not  keep  funds  of 
the  state,  but  those  of  the  county.  And,  as 
already  noted,  there  had  not  only  been  a 
Judgment  on  the  bond,  but  a  payment  of 
funds  In  partial  discbarge  of  the  liability. 
The  matter  of  relieving  sureties  on  criminal 
recognizances  has  been  dealt  with,  since  the 
decision  in  the  Jordan  Case,  by  Const  art 
3,  {  7,  par.  19  (Civ.  Code,  {  5781). 

The  contention  that  the  resolution  of  the 
General  Assembly  was  void,  because  it  was 
retroactive  and  impaired  the  obligation  of 
a  contract  contained  in  the  bond,  may  also 
have  merit;  but  as  we  have  held  the  resolu- 
tion authorizing  repayment  to  the  sureties 
to  be  void  for  the  reasou  above  given,  it  is 
unnecessary  to  consider  other  grounds  of 
invalidity  urged  against  it 
,  It  was  argued  that  warrants  Issued  by  the 
ordinary  upon  the  county  treasurer  were  in 
the  nature  of  Judgments,  and  were  conclu- 
sive; and  in  support  of  this  position  counsel 
cited  the  cases  of  Stiannon  v.  Reynolds,  78 
Ga.  760,  3  S.  E.  653,  and  Neal  Loan  &  Bank- 
ing Co.  V.  Chastaln,  121  Ga.  500,  49  S.  B.  618. 
In  each  of  those  cases  services  had  been 
rendered  to  the  county,  and  the  claim  there- 
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for  had  been  considered  by  the  ordinary,  and 
warrants  issued  for  the  amounts  found  by 
blm  to  be  due.  The  county  treasurer  refused 
to  pay  such  warrants,  and  application  was 
made  for  a  writ  of  mandamus  to  compel  him 
to  do  so.  In  the  former  case,  which  was 
followed  in  the  latter,  Hall,  J.,  said:  "Un- 
less this  treasurer,  who  is  the  executive  of- 
ficer of  the  ordinary,  could  show  that  the 
order  on  him  was  fraudulent,  or  that  a  mis- 
take existed  as  to  the  amount  found  to  be 
due,  he  could  not  go  behind  the  Judgment  of 
the  ordinary,  acting  as  county  commissioner, 
directing  the  payment  of  this  sum."  In  Cole- 
man ▼.  Neal,  8  Oa.  560,  there  was  also  a 
mandamus  to  compel  the  county  treasurer 
to  pay  a  warrant.  The  proceeding  was  first 
had  against  the  inferior  court,  or  its  justices, 
who  preceded  the  ordinary  tn  dealing  with 
county  matters.  A  mandamus  absolute  was 
rendered  against  him,  adjudicating  the  va- 
lidity of  the  claim.  The  county  treasurer  re- 
sisted payment  of  the  warrants  issued,  on 
the  same  grounds  as  those  which  had  been 
set  up  by  the  justices  of  the  inferior  court. 
In  a  proceeding  by  mandamus  against  him  it 
was  held  that  it  was  not  in  his  power  to  de- 
fend himself  for  causes  existing  prior  to  the 
grant  of  the  order,  and  that  "the  county 
treasurer  may  defend  under  the  Inferior 
court  and  In  privity  with  them,  but  not 
against  them."  In  Franklin  CJounty  v.  Crow, 
128  Ga.  458,  57  S.  E.  784,  In  an  action  by  a 
county  to  recover  a  sum  claimed  to  have 
been  unlawfully  paid  by  the  treasurer  to  the 
ordinary  as  fees,  although  the  claims  had 
been  audited  by  the  county  commissioners 
and  ordered  to  be  paid.  It  was  held  that  it 
appeared  on  the  face  of  the  orders  that  such 
claims  were  for  fees  which  the  statute  de- 
clared to  be  unlawful,  and  they  did  not  pre- 
clude a  recovery  by  the  county.  See,  also. 
Winter  v.  Jones,  10  Oa.  100  (10),  54  Am.  Dec. 
879;  Park  v.  Candler,  113  Ga.  647,  39  S.  E. 
89.  In  the  case  at  bar  there  was  no  claim 
tliat  the  county  owed  the  sureties  on  the 
bond  of  Its  defaulting  treasurer,  and  no  au- 
diting of  claims  against  the  county.  It 
would  be  an  extraordinary  ruling  to  hold 
that  if  the  ordinary  sought  to  give  away 
county  funds  without  any  authority  of  law 
therefor,  and  issued  warrants  for  that  pur- 
pose, the  county  would  be  bound  by  such 
warrants  as  judgments,  and  could  not  pro- 
tect itself  against  such  unlawful  gifts.  The 
warrants  were  not  set  out  In  full  in  the 
record;  but  it  was  alleged,  and  admitted  by 
demurrer,-  that  they  were  issued  under  the 
resolution  of  the  Legislature,  which  we  have 
held  was  void  and  conferred  no  authority 
upon  the  ordinary  to  Issue  them. 

One  ground  of  the  demurrer  was  that  the 
ordinary  was  improperly  joined  as  a  party 
plaintiff.  It  was  alleged  that  the  county  had 
recovered  a  judgment  on  the  bond,  and  bad 
received   In   Its    treasury   certain   payments. 


which  It  was  sought  to  have  repaid  to  the 
sureties.  We  do  not  see  how  the  ordinary 
was  either  a  necessary  or  a  proper  party  to 
a  proceeding  to  enjoin  the  making  of  such 
payments.  But  Including  him  as  a  plaintiff 
along  with  the  county,  and  the  refusal  on 
demurrer  to  strike  him  as  a  party,  does  not 
require  a  reversal  of  the  entire  judgment 
A  direction  that  the  judgment  be  so  modified 
as  to  strike  his  name  from  the  case  will  cure 
any  error  in  that  regard,  and  such  direction 
is  given. 

Affirmed,  with  direction.  All  the  Justices 
concur. 

(135  Ga.  22T) 
ROUSE  V.  STATE. 
(Supreme  Court  of  Georgia.    Oct  12,  1910.) 

(Bvllaiut  hy  the  Covrt.} 
L  Crimiral  Law  (§§  741,  7G3,  764*)— Trial- 
Question  FOR  Jury  — Weight  of  Expert 
Testimony— INSTBUCTIOKS— Invading  Prov- 
ince OF  Jury. 

There  being  no  statute  prescribing  the 
weight  wtiich  shall  be  given  to  the  testimony  of 
an  expert  what  consideration  sach  evidence  is 
entitled  to  is  a  question  solely  for  the  jury. 

(a)  Under  the  principle  announced  in  the  pre- 
ceding note,  the  following  charge  was  error: 
"When  the  experience,  honesty,  and  impartiality 
of  the  expert  is  undoubted  by  the  jury,  his  tes- 
timony is  entitled  to  gn^eat  weight.  It  is  not, 
however,  so  authoritative  that  the  jury  is  bound 
to  be  governed  by  it  It  is  advisory  merely,  and 
such  testimony  is  intended  to  assist  you  in  com- 
ing to  a  correct  conclusion,"  Smith  v.  State, 
127  Ga.  56,  56  S.  B.  116 ;  Macon  Railway  & 
Liglit  Co.  v.  Vining,  123  Ga.  770,  51  S.  B.  Yl9; 
Wail  V.  State,  112  Ga.  336,  37  S.  E.  371;  Owen 
V.  Palmour,  HI  Ga.  885  (3),.  36  S.  B.  969; 
Bourquin  v.  Bourquin,  110  Ga.  440  (3),  35  S.  B. 
710 ;  Ryder  v.  State,  100  Ga.  528  (6),  28  S.  E. 
246,  38  L.  B.  A.  7^.  62  Am.  St  Rep.  334; 
Merritt  v.  State,  107  Ga.  675  (4),  34  S.  B.  361 ; 
Phcenix  Insurance  Co.  v.  Gray,  113  Ga.  424, 
38  S.  B.  992 ;  Calvin  v.  State,  118  Ga.  73,  44 
S.  B.  846 ;  Smalls  v.  State,  6  Ga.  App.  502,  65 
S.  B.  295. 

(b)  Such  charge  was  error  despite  the  fact 
that  witnesses  both  for  the  state  and  for  the  de- 
fendant testified  as  experts  on  the  trial  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  iS  1713,  1745;  Dec  Dig.  %\  741, 
763,  764.*] 

2.  Criminal,  Law  (§§  730,  741*)  —  Trial  — 
Questions  for  Court  and  Jury— Admissi- 
bility OF  Evidence— Weight  of  Evidence. 
The  question  as  to  whether  statements 
claimed  to  be  part  of  the  res  gestae  are  admissi- 
ble as  such  Is  a  question  of  law,  to  be  determined 
by  the  court ;  and  if  statements  are  admitted  by 
the  court  as  a  part  of  the  res  gestae,  the  weight 
to  be  given  them  is  a  matter  for  determination 
by  the  jury.  After  the  evidence  has  been  ad- 
mitted, it  is  error  for  the  court  to  leave  to  the 
jury  the  question  as  to  whether  or  not  it  is  ad- 
missible, notwitlistanding  he  may  give  in  charge 
the  proper  rules  by  which  the  court  should  be 
guided  in  determining  its  admissibility.  South- 
em  Ry.  Co.  V.  Brown,  126  Ga.  1  (5),  54  S.  E. 
911;  Wheeler  v.  State,  112  Ga.  43  (6).  37  S. 
E.  126;  Hotchkiss  v.  Newton,  10  Ga.  560  (5^; 
MuUer  v.  Rhuman,  62  Ga.  332  (6). 

[E>i.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {}  1219,  1220,  1701;  Dec.  Dig.  S( 
736.  741.*] 
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3.  Cbimiwal  Law  (|  786*)— Tbial—Instboc- 
noNS— Weight  of  Evidence. 

As  the  jury  has  the  right  to  believe  the 
statement  of  the  defendant  in  preference  to  the 
Bworn  testimony,  it  was  error  to  charge  the  jury 
as  follows:  "If  Roase  tells  the  jury  in  his  state- 
ment that  he  shot  Bailey  to  save  his  own  life, 
the  circumstances  surrounding  him  at  the  time 
he  shot  you  most  gather  from  the  sworn  testi- 
mony and  facts  admitted  and  the  defendant's 
statement." 

[Bid.  Note.— For  other  cases,  see  Oriminal  Law, 
Dec  Dig.  i  786. »] 

4.  HOMICIDB    (S    158*)— EVIDBNOB— UKCOlQtXT- 
HICATED   THBEATS. 

Upon  the  trial  of  one  for  murder,  evidence 
of  threats  made  hy  the  accused  against  the  de- 
ceased, nnoommunicated  to  the  latter,  are  ad- 
missible in  behalf  of  the  state  as  tendint:  to  show 
malice  on  the  part  of  the  accused.  Golatt  r. 
State,  130  6a.  18,  00  S.  E.  107 ;  Graham  t. 
State,  125  Ga.  48,  53  8.  R  816;  WarricA  y. 
State,  125  Ga.  133,  53  S.  B.  1027;  Hlxon  v. 
State,  130  Ga.  479,  61  S.  E.  14;  Harris  t. 
State,  100  Ga.  280,  84  S.  E.  583. 

(a)  Threats  made  by  the  deceased  against  the 
defendant,  ui^communicated  before  the  homicide, 
are  not  generally  admissible  on  the  trial  of  a 
case  involving  the  question  as  to  whether  or  not 
the  slayer  was  jastifled  in  taking  the  life  of  the 
deceased ;  but  evidence  of  such  threats  is  ad- 
missible when  there  is  evidence  tending  to  show 
that  the  deceased  be^ran  the  mortal  conflict,  and 
that  the  defendant  killed  him  in  self-defense;  and 
when  evidence  of  such  threats  is  admitted,  it 
may  be  considered  to  show  the  state  of  mind  or 
feeling  on  the  part  of  the  deceased,  and  thus 
illustrate  his  conduct,  and  throw  light  upon  his 
intention  and  purpose  at  the  time  of  the  homi- 
cide.    McKinney  v.  Carmack,  119  Ga.  467,  46 

5.  E.  719;   Nix  ▼.  State,  120  Ga.  162,  47  S.  E. 
516. 

(b)  In  view  of  the  rulings  above  made  as  to 
the  purpose  for  whi<ih  uncommunicated  threats 
may  be  admitted  in  evidence,  it  was  error  for 
the  court  to  charge  as  follows:  "If  it  appears 
from  the  testimony  that  any  threats  were  made 
by  the  deceased  or  defendant,  one  regaidinz  the 
other,  then  I  charge  you,  unless  thfeats,  if  any, 
'are  communicated,  they  may  be  considered  along 
with  the  other  testimony  in  the  case  to  assist 
you  in  deciding  who  began  the  difficulty,  and  for 
no  other  purpose." 

[EA.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  293-206;  Dec  Dig.  !  158.*] 

5.  QtTESTiON  Not  Dccidkd. 

It  is  unnecessary  to  pass  upon  the  ground 
of  the  motion  for  a  new  trial  complaining  that 
tile  court  erred  in  refusing  to  grant  a  new  trial 
on  the  motion  of  the  plaintiff  in  error,  based 
on  the  conduct  of  one  of  the  jurors  trying  the 
case,  as  such  ground  relates  to  a  matter  which 
will  not  likely  be  repeated  on  another  trial. 

6.  Review  on  Appkal. 

Except  as  ruled  in  the  preceding  notes,  no 
error  appears  for  any  reason  assigned  requiring 
a  new  trial. 

Fish,  G.  X,  dissenting. 

Error  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

William  Rouse  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

J.  W.  Walters  ft  Sons,  T.  R.  Perry,  and  R. 
S.  Poy,  tot  plaintiff  in  error.  W.  E.  Wooten, 
Sol.  Gen.,  R.  R.  Arnold,  Jno.  C.  Hart,  Atty. 
Gen.,  J.  J.  Forehand,  J.  H.  Tipton,  and 
Claude  Payton,  for  the  State. 


HOLDEN,  J.  Judgment  reversed.  AH  the 
Justices  concur,  except  FISH,  G,  3.,  who  dis- 
sents. 

FISH,  C.  J.  While  some  of  the  charges 
complained  of  contained  Inapt  expressions,  1 
am  of  the  opinion  that,  when  considered  in 
connection  with  the  entire  charge,  there  waa 
no  error  sufficient  to  require  the  grant  of  a 
new'trlaL 

(13S  OS.  2M) 

ANDERSON  v.  SAPP. 

SAPP  V.  ANDERSON. 

(Supreme  Court  of  Georgia.     Sept.  80,   1910.) 

(SvUalut  hy  the  Court.) 

1.  INJUNOTIOK  (J  130*)— Appeal  and  Ebbob 
(J  1140*)- DiSPOSiTiOH   ov  Cask  —  AiTiBM- 

AKCE— VEBDIOT— CONSTBUCTION. 

The  petition  was  to  enjoin  an  impending 
trespass  and  to  recover  damages  for  acts  al- 
ready committed.  The  following  verdict  was  re- 
turned: "We,  the  jury,  find  for  plaintiff,  and 
sixty-five  dollars  for  timber  cut."  This  was  a 
finding  by  the  jury  that  the  plaintiff  was  enti- 
tled to  the  writ  of  injunction  as  pmyed  and 
damages  in  the  stated  amount  All_  the  spe- 
cial assignments  of  error  in  the  main  bill  ol 
exceptions  relate  to  the  recovery  of  damages; 
and,  as  the  plaintiff  wrote  off  from  the  verdict 
the  amount  so  recovered,  the  verdict  will  not  be 
disturbed,  there  being  sufBeient  evidence  to  show 
the  plaintiff's  right  to  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  130;*  Appeal  and  BJrror,  Cent  Dig. 
fi  4465;   Dec.  Dig.  §  ll40.*] 

2.  Appeal  and  Ebrob  (§  884*)  —  Review  — 
Conditions  on  Refdsino  New  Tbial  — 
Right  to  Complain. 

Where  a  successful  litigant  voluntarily 
writes  off  a  part  of  his  recovery,  he  cannot  com- 
plain of  the  action  of  the  court  in  requiring 
him  to  reduce  his  verdict  as  a  condition  of  re- 
fusing a  new  trial.  Crawford  v.  Roney,  126  Ga. 
763,  55  S.  E.  499;  Hamer  v.  White,  110  G«- 
300,  34  S.  E.  1001. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  3612;    Dec  Dig.  {  884.*] 

3.  Appeal  and  Ebeob  (S  625*)— Brief  of  Ev- 
idence—Approval BY  Judge — Eoffect. 

The  approval  by  the  judge  of  a  brief  of  evi- 
dence under  an  order  allowing  him  to  do  so  at 
the  hearing  of  a  motion  for  a  new  trial  and 
making  provision  for  its  subsequent  filing  is  the 
equivalent  of  an  entry  of  filing  upon  the  brief 
by  the  clerk.  Mitchell  v.  Masury,  132  Ga.  361, 
64  S.  EX  275;  Malsby  v.  Young,  104  Ga.  205,  30 
S.  E.  854. 

[E>].  Note.— For  othe'r  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  625.*] 

Error  from  Superior  Court,  Toombs  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  between  J.  C.  Anderson  and  J.  C. 
Sapp.  From  the  Judgment,  Anderson  brings 
error,  Sapp  filing  cross-exceptions.  Judg- 
ement affirmed  on  both  bills. 

Isaiah  Beasley  and  Hlnes  &  Jordan,  for 
plaintiff  in  error.  W.  T.  Burkhalter,  for  de- 
fendant In  error. 

FISH,  C.  J.  Judgment  on  main  and  cross 
bills  affirmed.    All  the  Justices  concur. 
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(135  Qa.  29) 

FVTRESLX,  et  al.  t.  GEORGE  et  al. 
(Supreme   Court  of   Georgia.     Oct.   13,   IMOl) 

(Bvllahut  hv  the  Court.) 

1.  Statoteb   (S    73*)  — LocAt   and    Speciai. 
Acts— Constitutional  Law. 

The  act  of  August  12,  1903  fActs  1903,  p. 
26),  is  in  conflict  with  article  1,  {  4,  par.  1,  of 
the  Constitution  of  this  state,  and  is  therefore 
invalid. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  73,  74,  75 ;   Dec.  Dig.  S  73.»] 

2.  Statutes  (J  64»)— Conbtbuction— Pabtiai. 
Unco  n  syiiuTioN  Auir. 

Section  2  of  the  above  act  (Acts  1903,  p. 
26)  is  so  connected  with  the  general  legislative 
scheme  embodied  in  the  act,  that  it  cannot  be 
stricken  and  the  remainder  of  the  statute  be  up- 
held as  valid. 

[Eid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  68-66,  195 ;    Dec.  Dig.  |  64. 'J 

(Additional  Syllaiut  hy  Editorial  Staff.) 

&  Statutes  (i  74*)— "General  Law." 

A  law,  to  be  "general,"  under  article  1,  \ 
4,  par.  1,  of  the  Constitution,  must  operate  uni- 
formly, throughout  the  whole  state,  upon  the 
si^ject  or  class  of  subjects  with  which  it  pur- 
poses to  deal. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  %  76 ;    Dec.  Dig.  %  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3065-3071 ;   vol.  8,  pp.  7669,  7670.] 

Error  from  Superior  Court,  Crawford  Coun- 
ty; W.  H.  Felton,  Judge. 

Suit  by  J.  W.  George  and  others  against  Li. 
C.  Fntrell  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

J.  W.  George  and  others,  alleging  that 
they  were  citizens  and  taxpayers  of  Craw- 
ford county,  brought  their  equitable  petition 
against  Ik  C.  Futrell  and  others,  commission- 
ers of  roads  and  revenues  of  the  county,  al- 
leging that  they  are  about  to  put  in  opera- 
tion the  alternative  road  law;  that,  unless 
they  are  enjoined,  they  will  proceed  to  spend 
large  sums  of  the  county's  money  in  working 
the  roads  of  the  county  under  the  provisions 
of  that  law,  which  petitioners  allege  is  not  In 
force  In  said  county ;  that  the  commissioners 
have  levied  a  tax  for  the  purpose  of  putting 
in  operation  the  law  referred  to,  which  tax 
Is  In  process  of  collection  by  the  tax  collector 
of  the  county;  that  at  the  March  term,  1909, 
of  the  superior  court  of  the  county,  the  grand 
Jury  thereof  recommended  putting  in  force 
the  alternative  road  law  as  embodied  In  sec- 
tions 573-583  of  volume  1  of  the  Code  of  1895; 
that  subsequently,  and  before  the  same  had 
been  put  Into  effect,  an  election  was  held  un- 
der the  provisions  of  the  act  of  the  General 
Assembly  approved  August  12,  1903  (Acts 
1003,  p.  26),  for  the  purpose  of  passing  upon 
the  question  as  to  whether  or  not  said  alter- 
native road  law  should  go  into  effect,  or  re- 
main in  effect,  In  the  manner  provided  in 
that  act;  that  the  result  of  said  election, 
which  It  Is  alleged  was  regularly  held,  was, 
"by  a  very  large  majority,  against  the  alter- 
native road  law,  tend  said  election  was  so  de- 


clared by  the  ordinary";  and  that  the  effect 
of  said  election  was  to  nullify  the  recom- 
mendation of  the  grand  jury  and  to  prevent 
the  operation  of  said  alternative  road  law 
under  the  recommendatl<Mi  of  that  body,  or, 
if  in  any  manner  or  degi^ee  the  law  is  put  in 
operation,  to  suspend  the  operation  of  such 
law. 

The  defendants  answered,  admitting  that 
the  grand  jury  of  the  county  bad  recommend- 
ed the  putting  in  force  of  the  alternative  road 
law  as  alleged  In  the  petition.  They  denied, 
however,  that  this  recommendation  had  been 
nullified  by  the  election  referred  to  In  the 
petition;  and  they  set  up,  by  way  of  demur- 
rer, that  the  act  of  the  General  Assembly  ap- 
proved August  12,  1903,  and  purporting  to 
amend  an  act  approved  December  21,  1897 
(Acts  1807,  p.  20),  Is  unconstitutional,  In  that 
It  Is  repugnant  to  article  1,  $  4,  par.  1,  of  the 
Constitution  of  this  state,  which  provides  that 
laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  and  that  no 
special  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  exist- 
ing general  law. 

Upon  Interlocutory  hearing  the  court  grant- 
ed the  following  order:  "This  case  coming  on 
to  be  heard  on  the  petition,  demurrer  there- 
to, and  answer,  and  upon  considering  the  af- 
fidavits and  other  evidence  adduced,  it  is  or- 
dered and  adjudged  that  the  defendants,  W. 
P.  Carr,  Ij.  C.  Futrell,  and  John  L  Champion, 
commissioners,  are  enjoined  from  taking  any 
further  steps  In  the  operation  or  enforcement 
of  the  alternative  road  law  in  the  county  of 
Crawford,  and  that  the  restraining  order 
heretofore  granted  be  continued  of  force  until 
the  final  trial  of  this  cause.  It  Is  the  purpose 
and  Intent  of  this  order  to  declare  that  the 
alternative  road  law  is  not  of  force  In  said 
county,  but  was  suspended  by  the  vote  of  De- 
cember 13,  1939,  as  ordered  by  the  ordinary; 
but  the  said  commissioners  are  not  enjoined 
from  taking  proper  care  of  the  bridges  and 
roads  of  said  county,  under  the  general  law 
of  force." 

L.  D.  Moore  and  A.  J.  Danlelly,  for  plain- 
tiffs In  error.  H.  A.  Mathews  and  R.  C.  Le 
Sueur,  for  defendants  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  It  appears  that  the  alternative  road  law, 
embraced  in  sections  673-583  of  volume  1  of 
the  Code  of  1895,  was  In  effect  in  the  county 
of  Crawford  by  virtue  of  the  recommendation 
of  the  grand  jury  of  that  county  at  the  March 
term,  1909,  of  the  superior  court,  unless  the 
election  referred  to  in  the  petition,  under  the 
provisions  of  the  act  approved  August  12, 1908 
(Acts  1903,  p.  26),  had  the  effect  of  annulling 
the  recommendation  of  the  grand  jury  to  put 
in  operation  the  alternative  road  law.  The 
court  below  was  of  the  opinion  that  this  law 
was  not  of  force  in  said  county,  but  was  sus- 
pended by  a  vote  In  the  election  held  Decem- 
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ber  13,  1909,  as  ordered  by  the  ordinary.  Tbe 
plaintiffs  In  error,  however,  contend  that  the 
act  of  August  12,  1903,  is  unconstitutional, 
being  In  conflict  with  the  provisions  of  article 
1,  S  4,  par.  1,  of  the  Constitution,  which  pro- 
vides that  "laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  In  any 
case  for  which  provision  has  been  made  by  an 
existing  general  law."  In  the  case  of  Haney 
v.  Commissioners,  91  Ga.  770, 16  S.  E.  28,  this 
court  held  that  the  act  approved  October  21, 
1891.  now  embraced  In  sections  573-583,  vol. 
1,  of  the  Code  of  1895,  In  relation  to  public 
roads.  Is  a  general  law  and  has  uniform  oper- 
ation throughout  the  state,  and  It  may  be  put 
in  operation  in  any  county  in  the  state  upon 
the  recommendation  of  the  grand  Jury  at  any 
term  of  the  superior  court  of  the  county,  and 
the  operation  of  this  alternative  road  law 
may  be  suspended  in  any  county  In  the  state 
where  it  has  once  been  put  in  operation  upon 
a  like  recommendation  of  the  grand  Jury,  aft- 
er the  lapse  of  three  years  from  the  time  that 
it  Is  put  Into  operation.  Thus  a  complete  sys- 
tem of  road  laws  for  the  state,  which  may  be 
put  into  effect  in  any  county  upon  recom- 
mendation of  the  grand  Jury,  and  after  a 
fixed  period  be  suspended  upon  a  like  recom- 
mendation, is  provided  for  by  a  general  law. 
If  the  act  of  1903,  relative  to  the  same  sub- 
ject, should  be  held  valid,  it  would  have  the 
effect  of  providing  another  method  by  which 
•the  suspension-  of  the  alternative  road  law 
could  be  accomplished,  different  from  that 
provided  in  tbe  law  embraced  in  the  sections 
of  the  Code  referred  to;  and  to  that  extent. 
In  those  counties  where  a  majority  of  the 
voters  who  cast  their  ballots  In  favor  of  the 
suspension  of  the  law,  the  operation  of  the 
statute  would  be  suspended.  No  one  doubts 
that  it  was  competent  for  the  Legislature  to 
bring  about  such  a  result  by  the  passage  of  a 
general  law;  but  it  was  not  permissible  to 
accomplish  this  result  by  a  special  law  which 
would  have  the  effect  of  arresting  the  uni- 
form operation  throughout  the  state  of  the 
existing  general  law.  And  it  only  remains  for 
us  to  inquire  whether  or  not  tbe  act  of  Au- 
gust 12, 1903,  is  a  general  or  a  special  law. 

If  the  act  of  August  12.  1903,  had  been  a 
law  providing  for  the  suspension  of  the  al- 
ternative road  law  as  contained  in  the  Code, 
of  uniform  operation  throughout  the  state, 
It  would  have  been  a  general  law  and  effica- 
cious in  its  purpose  of  providing  a  system 
for  suspending  that  law  where  it  had  been 
put  In  operation  by  the  recommendation  of 
a  grand  Jury.  But,  If  In  its  nature  it  is  a 
special  law,  it  would  not  be  given  this  effect 
under  the  provisions  of  our  Constitution 
stated  above.  In  the  case  of  Mathis  ▼. 
Jones,  84  Ga.  804,  11  S.  E.  1018,  It  was  said: 
"Ton  cannot  make  a  general  statute  cease  to 
be  general  otherwise  than  by  another  stat- 
ute r^>ealing  It;  that  is,  under  the  Consti- 
tution of  1877,  you  cannot  repeal  a  general 
<aw  In  part  by  a  local  law,  for,  in  the  eye 


of  the  Constitution,  every  local  law  Is  spe- 
cial relatively  to  a  general  law.  A  law  once 
territorially  general  must  remain  so  until 
it  is  wholly  repealed,  however  its  provisions 
may  be  otherwise  varied  by  subsequent  legis- 
lation. One  and  the  same  law  for  the  whole 
state  must  be  a  general  law ;  and  a  general 
law  must,  while  It  exists,  have  a  general 
nature,  whether  its  subject-matter  be  of  a 
general  or  a  local  nature.  In  the  light  of 
the  present  Constitution  it  would  be  absurd 
to  say  of  any  valid  general  law  that  it  Is  not 
a  law  <^  a  general  nature,  though  it  might 
be  quite  correct  to  say  of  some  general  laws 
that  the  nature  of  their  subject-matter  is 
local.  But  DO  general  law,  whatever  be  Its 
nature,  can,  imder  that  Constitution,  be  put 
aside  by  a  subsequent  special  law.  '  If  at 
any  time  there  is  upon  the  statute  book, 
taken  as  a  whole,  a  general  statute  which 
provides  for  the  case  In  hand,  any  local  stat- 
ute providing  for  It  would  necessarily  con- 
tain the  same  or  different  provisions.  If_ 
the  same,  it  would  be  superfluous;  and  if' 
different,  It  would  have  no  effect  without 
making  the  general  statute  cease  to  be  ter- 
ritorially general  and  thereby  arresting  its 
uniform  operation  throughout  the  state. 
The  scheme  of  our  present  Constitution  Is 
not  only  to  have  general  statutes  uniform 
in  their  operation  throughout  the  state  when 
they  are  enacted,  but  to  have  them  remain 
so  as  long  as  they  remain  in  force.  *  •  • 
All  special  or  local  laws  must  And  material 
upon  which  to  operate  outside  of  the  scope 
of  general  laws.  They  can  withdraw  noth- 
ing from  tbe  domain  of  general  laws  which 
lie  within  their  purview;  for  to  do  this 
would  destroy  their  uniform  operation  as 
general  laws  for  the  state  at  large."  The  act 
of  August  12,  1903,  Is  not  a  general  law,  be- 
cause, while  having  words  of  territorial  com- 
prehensiveness coextensive  with  the  state, 
certain  counties  are  exempted  from  its  op- 
eration. Thus  it  is  not  operative  in  counties 
having  a  population-  of  "between  7,000  and 
8,000,  of  between  13,700  and  14,000,  or  of  be- 
tween 16,000  and  21,000,  as  shown  by  United 
States  census  of  1900."  It  will  be  observed 
that  the  counties  exempted  from  the  opera- 
tion of  the  law  last  referred  to  are  fixed  by 
terms  of  unchangeable  rigidity.  It  does  not 
purport  to  create  a  class  of  counties  exempt 
from  the  operation  of  the  law,  into  which 
any  county  of  the  state  may  come  upon  a 
change  in  Its  population;  but  the  descrip- 
tion is  such  that  only  those  counties  which 
had  a  certain  population  according  to  tbe 
census  of  1900  could  come.  That  is  as  ef- 
fective to  exempt  from  the  operation  of  the 
law  certain  counties  in  the  state  as  if  their 
names  had  been  given. 

An  entirely  different  question  from  that 
involved  In  the  instant  case  would  be  pre- 
sented for  decision  if,  instead  of  the  arbi- 
trary classification  of  counties,  by  which  it 
was  sought  to  exempt  certain  counties  from 
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the  operation  of  the  act,  a  reasonable  clas- 
Blflcatlou  had  been  made,  even  tbougb  the 
classification,  made  upon  a  reasonable  basis, 
should  have  had  the  effect  of  exempting 
some  counties  from  being  effected  by  the 
statute.  The  draftsman  of  the  bill  seemed 
to  have  been  aware  of  the  fact  that,  if  he 
had  specified  certain  connties  by  name  as 
being  exempt  from  the  operation  of  the  law, 
the  act  would  have  been  wanting  in  that 
territorial  completeness  necessary  to  render 
the  act  a  general  law ;  but,  when  be  gave  a 
description  of  them,  he  designated  the  par- 
ticular counties  exempt  as  definitely  as  if 
their  names  bad  been  stated.  In  the  case 
of  Thomas  v.  Austin,  103  Oa.  701,  30  S.  E. 
627,  it  is  stated  as  a  well-defined  rule  "that 
the  words  'throughout  the  state,'  as  used  in 
the  Constitution,  necessarily  imply  that,  in 
order  for  a  law  to  partake  of  the  nature  of 
generality,  it  should,  by  its  terms,  show  that 
it  Is  capable  of  being  applied  in  any  county 
'in  the  state.  It  is  not  necessary  that  every 
county  in  the  state,  at  the  time  of  the  pas- 
sage of  the  law,  shall  fall  within  Its  opera- 
tion; but  it  is  necessary  that  none  shall  be 
excepted  In  such  a  way  that  it  can  never  fall 
within  its  provisions.  If,  therefore,  a  stat- 
ute should  except  from  its  operation  even 
one  county,  either  by  name  or  by  the  use 
of  such  words  as  clearly  Indicate  that  the 
law  can  never  apply  to  such  county,  the  act 
is  lacking  In  the  feature  of  'territorial  gen- 
erality,' and  is,  therefore,  not  a  general  law. 
We  think  this  case  is  controlled  by  the  de- 
cision in  Lorentz  &  Rittler  v.  Alexander,  87 
Ga.  444  [13  S.  E.  632].  In  that  case  Justice 
Simmons  said:  'The  act  of  1872,  which  first 
provided  for  the  establishment  of  county 
courts,  was  not  a  general  law  having  uni- 
form operation  throughout  the  state,  for  the 
act  itself  excepted  46  counties  from  its  op- 
eration. The  act  of  1879,  which  amended 
the  prior  act,  was  not  a  general  law,  for  the 
same  reason.  It  excepted  Walton  county 
by  name,  and  ail  counties  in  which  a  city 
court  had  been  established,  and  all  counties 
in  which  county  courts  were  then  existing. 
A  law,  to  be  general  under  this  section  of 
the  Constitution,  must  operate  uniformly, 
throughout  the  whole  state,  upon  the  subject 
or  class  of  subjects  with  which  it  purposes 
to  deal.  The  act  under  consideration  deals 
with  the  establishment  of  county  courts.  In 
order  for  it  to  be  general  and  have  uniform 
operation  throughout  the  state,  it  must  af- 
fect each  county  in  the  state.  If  it  excepts 
one,  or  several,  it  is  not  general,  and  cannot 
Have  this  uniform  operation  in  all  counties 
of  the  state.  It  follows,  therefore,  that  the 
act  In  question  is  not  a  general  law,  under 
this  clause  of  the  Constitution.'"  We  are 
therefore  of  the  opinion  that  tbe  act  of 
August  12,  1903,  under  consideration,  is  un- 


constitutional and  repugnant  to  the  provi- 
sions of  the  Constitution  above  quoted. 

This  case  is  not  altered  by  the  fact  that 
the  act  held  to  be  unconstitutional  purports 
to  be  an  amendment  to  tbe  act  <ff  1897,  and 
amendatory  of  the  road  law  embraced  in  tbe 
sections  of  the  Code  referred  to.  W*  think 
that,  after  a  general  law  is  enacted  and  put 
in  force,  it  can  be — to  quote  the  language  of 
Chief  Justice  Bleckley  in  Matbis  v.  Jones, 
supra — ^"killed,'  but  not  mutilated;  the  small- 
est of  their  territorial  members  cannot  be 
cut  off.  There  is  no  way  to  convert  a  stat- 
ute territorially  general  into  one  territorially 
special.  It  may  be  altered  at  will,  save  that, 
whilst  it  has  life,  it  must  lire  aU  over  the 
state  with  equal  vigor,  and  can  be  excluded 
from  no  nook  or  corner  in  which  there  is  a 
subject-matter  for  its  operation.  Any  of  its 
attributes  may  be  changed  or  destroyed,  ex- 
cept its  territorial  generality  and  uniformity. 
These  must  be  as  enduring  as  its  life.  If 
it  is  the  will  of  the  Legislature  to  make  a 
law  which  is  operative  throughout  the  state, 
its  operation  must  be  uniform."  And  It  is 
pertinent  to  observe,  further,  that  it  does  not 
seem  to  have  been  contemplated  by  the  Leg- 
islature that  section  2  of  ttie  act  of  1903, 
which  exempts  certain  counties  from  the  op- 
eration of  this  amendatory  act,  should  have 
been  applicable  to  or  should  have  limited 
the  general  alternative  road  law  as  embrac- 
ed In  tbe  Code,  but  It  limits  merely  the  ter-- 
ritorial  operation  of  the  amendatory  act. 

2.  Section  2  of  the  act  of  August  12,  1903, 
is  BO  connected  with  the  general  legislative 
scheme  embodied  in  the  act  that  it  cannot 
be  stricken,  and  tbe  remainder  of  tbe  stat- 
ute upheld  as  valid.  The  election  held  un- 
der the  provisions  of  the  act  of  1903  could 
not  have  the  effect  of  suspending  tbe  op- 
eration of  the  road  law,  which  had  been  put 
into  effect  by  the  recommendation  of  the 
grand  jury;  and  the  court  ttelow  erred  in 
granting  the  order  contrary  to  this  ruling. 

Judgment  reversed.  All  the  Justices  com- 
cur. 


(135  Ga.  277> 
PERDUE  V.   STATE. 
(Supreme  Court  of  Georgia.    Oct.  18,  1910.) 

(Syllalut  hy  the  Court.) 

1.  Cbdunal  Law  (S  918»)— Writ  of  Ebbor— 
Reservation  or  Grounds  or  Review— Mis- 
conduct of  Judge. 

Where  remarlcg  are  made  by  tbe  trial  judge 
to  counsel  in  a  criminal  case  in  the  hearing  of 
the  jurors,  which  counsel  contpnd  were  of  such 
a  character  as  to  prejudice  the  minds  of  the 
jurors  hearing  them  against  the  cause  of  their 
client,  they  snould  either  move  for  a  postpone- 
ment of  the  hearing  in  order  that  other  jui-ors 
may  be  impaneled  uian  those  present  when  the 
remark  is  made,  or,  if  the  jurors  have  actually 
been  selected  and  impaneled  to  try  tbe  particular 
case,  a  motion  should  be  made  to  have  a  mis- 
trial declared ;    and  upon  the  judge's  refusal  to 
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gntnt  a  motion  of  the  character  indicated  hla 
mlinx  woald  be  subject  of  review.  Counsel,  hav- 
ing fulled  to  make  such  motion  and  having  pro- 
ceeded without  objection  with  the  trial,  cannot, 
after  conviction,  raise  the  question  as  to  the 
prejudicial  nature  of  the  remarks  complained  of, 
in  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lav, 
Gent  Dig.  {{  2163-2196;  Dec  Dig.  f  9ia*] 

2.  Cbikinai.  Law  ({  823*)  —  Ebroneous 
Chabqe. 

An  erroneous  charge  to  the  Jury,  to  the  ef- 
fect that  if  they  should  find  the  defendant  guilty 
of  voluntary  manslaughter  the  form  of  their  ver- 
dict would  be,  "We,  the  jury,  find  the  defendant 
not  guilty,"  was  such  an  apparent  slip  of  the 
tongue  that  the  jury  could  not  have  been  misled 
into  believing  that,  if  they  found  the  defendant 
guilty  of  that  offense,  it  would  have  the  effect 
of  discharging  him  from  all  punishment,  especial- 
ly as  the  judge  had  previously  in  his  charge 
covered  the  subject  of  voluntai^  manslaagbter, 
and  expressly  stated  to  the  jury  that  under  cer- 
tain facts  and  circumstances,  hypotbetically  stat- 
ed, the  defendant  would  be  guilty  of  voluntary 
manslaughter,  and  that  it  would  be  the  duty 
of  the  jury  to  find  him  guilty  of  that  offense,  U 
they  found  from  the  evidence  such  facts  and 
circumstances  to  exist. 

[ESd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f!  1992-1995;    Dec.  Dig.  }  823.*] 

3.  UoMiciDK  (§  5*)  —  Effect  of  Lack  of 
Skjul.tvXj  Treatment. 

Where  one  inflicts  upon  another  a  wound 
with  a  weapon  likely  to  produce  death,  and  the 
person  wounded  actually  dies  in  consequence  of 
the  wound,  the  quality  of  the  act  of  the  slayer 
cannot  be  affected  by  a  lack  of  skill  and  care 
upon  the  part  of  those  who  treat  or  attempt  to 
treat  the  wounds  and  administer  remedies  there- 
for. 

[E3d.    Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  f§  7-10;  Dee.  Dig.  §  5.*] 

4.  HoiaciDE  (S  296*)— Mttkdkb— Refobai.  of 
Requests. 

The  court  did  not  err  in  refusing  to  charge 
the  jury,  upon  request,  that  "if  you  believe  from 
the  evidence  in  the  case  or  the  statement  of 
defendant  that  at  the  time  Por<^  was  shot,  he 
was  attempting  to  unlawfully  arrest  the  defend- 
ant, the  defendant  had  a  right  to  resist  the  ar- 
rest, and  if  in  so  doing  he  shot  Porch  for  the 
purpose  of  disabling  him,  and  not  to  kill  him, 
and  he  died  afterwards  as  the  result  of  the 
wound  or  wounds,  then  you  should  find  the  de- 
fendant guilty  of  involuntary  manslaughter  in 
the  commission  of  a  lawful  act  without  due  cau- 
tion or  circumspection." 

[Ed.    Note.— For   other  cases,    see   Homicide, 
Cent  Dig.  i  610;    Dec.  Dig.  S  296.*] 

6.  Obiuinai.  Law  (§  829*)— Refusal  of  Re- 
quests —  Requests  Covebed  by  Generai, 
Chabge. 

It  is  not  error  for  the  court  to  refuse  to 

give  a  charge  as  stated  in  a  written   request, 

where  the  subject  of  the  request  is  sufficiently 

covered  by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Criminiri  Law, 
Cent  Dig.  S  2011 ;   Dec  Dig.  §  829.*] 

6.  Cbihinai.  Law  (§  824*)— Trial— Dtrxr  to 
Instruct — Iiipeachhent  or  Witnesses. 
In  the  absence  of  a  pertinent  timely  re- 
quest, the  failure  of  the  court  to  charge  on  the 
subject  of  impeachment  of  witnesses  affords  no 
ground  for  granting  a  new  trial  by  this  oourt 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  1996-2004 ;    Dec.  Dig.  S  824.*] 


7.  Criminal  Law  (§S  419,  420*)— Evidence— 
Heabsat. 

As  a  general  rule,  hearsay  evidence  should 
not  be  admitted. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  973-983 ;  Dec  Dig.  §§  419,  420.*] 

8.  Homicide  (S  202*)— Dtino  Declaeaiions— 
Aduissibilitt. 

"In  the  trial  of  a  murder  ease,  if  at  the 
time  of  making  declarations  the  condition  of  the 
wounded  party  making  them,  the  nature  of  his 
wounds,  the  length  of  time  after  making  the  dec- 
larations before  he  expired,  and  all  the  circum- 
stances make  a  prima  fade  case  that  he  was  in 
the  article  of  death  and  conscious  of  his  condi- 
tion when  he  made  the  declarations,  such  dec- 
larations should  be  admitted  in  evidence  by  the 
court,  under  proper  instructions  to  the  jury." 

[Ed.  Note. — For  other  cases,  -aee  Homicide, 
Cent.  Dig.  §  429;   Dec  Dig.  f  202.*] 

9.  Criminal  Law  (§  1170*)— Writ  of  Brbob— 
Harmless  Error— Exclusion  of  Evidence. 

While  the  circumstances  under  which  the 
gun  was  placed  in  the  buggy  of  the  accused  on 
the  evening  of  the  homicide  were  material  for 
the  investigation  of  the  jury,  the  state  contend-' 
ing  that  the  accused  had  gone  to  hla  home  and 
there  procured  the  gun  and  returned  to  the  place 
of  the  homicide  with  it  and  the  defendant  con- 
tending that  it  had  been  placed  in  his  buggy  by 
one  tA  whom  he  had  delivered  it  for  the  purpose 
of  examination  and  trial  with  a  view  of  his 
buying  it,  the  exclusion  of  the  statement  of  a 
witness  that  he  bad  "told  him  that  evening  that 
he  had  decided  not  to  buy  the  gun"  was  not 
cause  for  the  grant  of  a  new  trial,  where  the 
witness  was  permitted  to  relate  fully  the  facts 
and  circumstances  attending  the  return  of  the 
gun  and  the  placing  of  it  in  the  buggy  of  the 
accused. 

[Ed,  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  gi  3145-3153 ;    Dec  Dig.  i  1170.*] 

10.  Criminal  Law  (§§  448,  1170*)— Appeal. 
The  exclusion  of  the  answer  of  a  certain 

witness  to  the  effect  that  the  accused  "was 
quiet"  at  the  time  when  his  conduct  was  a  proi>- 
er  matter  of  inquiry  is  not  cause  for  granting  a 
new  trial,  it  appearing  that  the  facts  and  cir- 
cumstances showing  the  conduct  of  the  accused 
at  that  time  were  fully  brought  out  in  the  evi- 
dence, although  the  direct  answer  quoted  above 
should  not  have  been  rejected  on  the  ground 
that  it  was  a  statement  of  a  conclusion  and  not 
a  fact. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig,  U  1044,  1045,  3145-3153 ;  Dec  Dig. 
g§  448,  1170,*] 

11.  Homicide  (8  163*)— Evidence. 
Evidence  that  the  deceased  bad  bought  whis- 
ky two  or  three  months  before  the  date  of  the 
homicide  was  properly  excluded,  where  such 
evidence  was  offered  to  establish  the  fact  that 
the  deceased  was  "a  drinking  man.  and  drank 
while  on  dut^,  and  that  be  was  willing  to  vio- 
late the  law  in  order  to  get  whisky." 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  f  163,*] 

12.  Criminal  Law  (S  451*)  —  Opinion  Evi- 
dence—Competency. 

Witnesses,  in  giving  their  testimony,  except 
in  cases  where  expert  or  opinion  evidence  is 
proper,  are  restricted  to  statements  of  facts, 
and  are  not  permitted  to  state  conclusions  de- 
duced by  them  from  facts  observed. 

[Ed.,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1040-1042;  Dec  Dig.  t 
451.*] 

13.  Review  on  Appeal. 

The  evidence  relied  on  by  the  defendant  in 
the  present  case,  even  if  it  would  authorize  the 
finding  that  the  jarors  might  have  formed  a  fixed 
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ot>inioD  that  the  accused  was  ^ilty  of  the  crime 
with  which  he  wau  charged,  and  for  that  rea- 
son were  incompetent  jurors,  did  not  require 
that  finding  by  the  judge,  who  was  th?  trior  of 
the  question  raised  by  tne  attack  upon  che  com- 
petency of  the  jurors,  and  therefore  did  not  raise 
a  conclusive  legal  presumption  of  disqualifica- 
tion ;  and  the  trial  judge  did  not  abuse  his  dis- 
cretion in  overruling  the  objection  to  the  jurors 
on  the  ground  of  their  incompetency. 

Error  from  Superior  Court,  Pike  County; 

E.  J.  Reagan,  Judge. 

Benjamin  F.  Perdue  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 
See,  also,  07  S.  E.  810. 

A.  A.  Murphy,  R.  L.  Berner,  E.  F.  Dupree, 
J.  R.  Coopei^and  E.  M.  Owen,  for  plaintiff 
In  error.  J.  W.  Wise,  Sol.  Gen.,  Bloodworth 
&  Bloodworth,  Jno.  C.  Hart,  Atty.  Gen.,  J. 

F.  Redding,  and  J.  Y.  Allen,  for  the  State. 

BECK,  J.  Benjamin  Perdue  was  tried  on 
an  Indictment  charging  him  with  the  offense 
of  murder.  It  being  alleged  that  he  had  un- 
lawfully and  feloniously  shot  and  killed  one 
Benjamin  Porch."  It  apTjears  from  the  evi- 
dence that  the  deceased  was  shot  on  the 
night  of  the  lOth  of  September,  1908.  Two 
wounds  were  Inflicted.  In  each  wound  were 
many  small  shot  fired  from  a  shotgun.  The 
deceased  was  shot  between  2  and  3  o'clock 
a.  m.,  and  died  at  3  p.  m.  of  the  same  day. 
The  defendant  in  his  statement  admitted  fir- 
ing one  of  the  shots  that  struck  the  deceased, 
but  claimed  that  the  other  shot  was  fired  by 
another  person.  Porch  died  from  the  effects 
of  the  wounds,  according  to  the  testimony  of 
several  witnesses.  The  accused  Insisted  that, 
at  the  time  he  flred  on  Porch,  the  latter, 
who  was  the  town  marshal  of  the  city  of 
Bamesville,  was  threatening  to  arrest  him, 
and  was  advancing  on  him  at  a  time  when 
he  was  not  committing  any  offense  against 
the  state  or  the  ordlnancea  of  the  city  of 
Bamesville.  He  insists  that  the  threatened 
arrest  was  illegal,  and  that  the  deceased,  up- 
on being  informed  that  the  accused  was 
about  to  start  home,  replied  that  he  was 
going  to  lock  him  up,  end  when  the  accused 
expostulated,  protesting  that  he  had  dohe 
nothing  to  be  lodged  up  for.  Porch  replied 
that  he  should  not  go  now,  tttat  he  was  go- 
ing to  lock  him  up  again  or  kill  htm,  and 
that  the  deceased  then  stepped  off  the  side- 
walk into  the  street  and  advanced  towards 
the  accused,  who  reached  into  his  buggy  and 
got  his  gun  and  flred  at  the  deceased,  not 
for  the  purpose  of  killing  him,  but  to  pre- 
vent the  deceased  from  shooting  him,  just 
as  deceased  stepped  from  the  sidewalk  and 
drew  his  pistol.  The  accused  claimed,  in  his 
statement,  that  he  might  easily  have  killed 
Porch  by  shooting  him  in  the  head  or  other 
vital  spot,  but  that  he  shot  solely  for  the 
purpose  of  preventing  a  felonious  attack  up- 
on himself;  that  he  flred  only  one  shot,  and 
that,  Just  as  he  fired,  one  Martin,  who  tes- 
tified as  a  witness  for  the  state  on  the  trial 
of  the  case,  appeared   immediately  by  bis 


side,  and  that  Martin  made  the  second  shot, 
grabbing  the  gun  Just  after  the  accused  had 
fired  the  first  shot,,  and  that  when  Martin 
"grabbed  the  grun"  the  accused  readily  turn- 
ed it  loose,  supposing  that  Martin  seized  the 
gun  for  the  purpose  of  preventing  the  ac- 
cused from  shooting  again.  There  was  evi- 
dence introduced  by  the  state  to  show  that 
the  accused  flred  both  shots.  The  deceased, 
In  his  capacity  as  a  police  officer,  had  ar- 
rested the  accused  earlier  in  the  night,  and, 
after  having  confined  him  In  the  city  prison 
for  a  short  time,  had  released  him.  There 
was  also  introduced  by  the  state  evidence 
of  previous  threats  made  by  the  accused  to 
kill  the  deceased  if  he  should  ever  undertake 
to  arrest  him.  The  witness  Martin  testified 
that  Perdue  had  gone  to  his.  home  after  his 
arrest  and  release  earlier  in  the  night,  bad 
gotten  hi»  gun  and  returned  to  the  city  of 
Bamesville,  and  had  said  that  he  intended  to 
kill  the  deceased.  The  accused  introduced 
evidence  to  show  that  the  gun  had  been  placed 
in  his  buggy,  while  he  was  in  the  city  earlier 
In  the  evening,  by  one  with  whom  he  had 
left  the  gun  for  the  purpose  of  examination ; 
that  a  trade  had  been  negotiated  between 
them  for  the  sale  of  the  gun,  but  that  the 
Intended  purchaser  bad  decided  not  to  buy 
the  gun  and  had  returned  it  to  him,  placing 
it  in  Perdue's  buggy,  under  the  apron  of  the 
buggy.  Other  evidence  was  Introduced, 
which  It  is  unnecessary  here  to  set  forth, 
corroborating  the  theory  both  of  the  state 
and  of  the  defendant.  Certain  statements  of 
the  deceased  were  introduced  in  evidence,  as 
dying  declarations,  over  the  objection  of  the 
defendant  that  the  state  had  not  laid  the 
proper  foundation  for  the  Introduction  of 
this  testimony.  After  being  charged  with 
the  consideration  of  the  case,  the  Jury  re- 
turned a  verdict  of  guilty,  with  &  recommen- 
dation. The  accused  made  a  motion  for  a 
new  tHal,  and,  upon  its  being  overruled, 
brought  tie  case  here  for  review.' 

1.  In  his  motion  for  a  new  trial  the  plain- 
tiff In  error  contends  that  he  was  injured  by 
the  use,  upon  the  part  of  the  court,  of  the 
following  remarks  in  the  presence  of  the  jur- 
ors: "I  do  not  care  to  hear  from  you  any 
farther,  Mr.  Berner  [counsel  for  defendant]. 
My  mind  is  made  up  on  this  matter;  and 
this  case  has  cost  the  county  too  much  al- 
ready, and  there  is  no  use  to  consume  any 
more  time."  The  Jurors  who  tried  the  case 
were  in  the  courtroom  and  heard  these  re- 
marks. The  Jurors  had  all  been  called.  Im- 
paneled, and  sworn,  and  counsel  for  the  pris- 
oner insists  that  the  remarks  quoted  were 
calculated  to  prejudice,  and  did  prejudice,  the 
minds  of  the  Jurors  "against  defendant's  case, 
in  that  it  caused  them  to  believe  that  the  de- 
fendant was  unnecessarily  prolonging  his 
case,  and  thereby  imposing  an  unnecessary 
expense  on  the  county  and  the  taxpayers,  of 
whom  they  were  a  part"  The  trial  Judge 
appended  the  following  note  to  this  ground 
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of  the  motion:  "This  [the  remark  complain- 
ed of]  was  said  after  deciding  the  motion, 
when  Mr.  Bemer  desired  to  submit  some 
authorities  In  support  of  the  yalldlt^  of  the 
plea  [of  former  Jeopardy].  The  court  had 
reference  to  the  plea  alone  in  saying  he  had 
made  np  his  mind  on  this  matter."  If  coun- 
sel was  of  the  opinion  that  the  remarks 
quoted,  and  which  it  Is  insisted  were  preju- 
dicial to  the  cause  of  his  client,  were  of  such 
a  character  as  to  Influence  the  minds  of  the 
jory  prejudicially  to  the  cause  of  the  defend- 
ant, he  should  have  moved  for  a  postpone- 
ment of  the  case  until  other  Jurors  could  be 
Impanded  to  try  the  same,  or.  If  the  Jury 
.which  actually  tried  the  case  had  been  Im- 
paneled and  sworn  In  this  particular  case,  a 
motion  should  have  been  made  for  a  mistrial, 
and  the  Judge's  refusal  to  declare  a  mistrial, 
or  to  postpone  the  trial  until  other  Jurors 
could  be  impaneled,  conld  have  bean  made 
matter  for  exception.  But  we  do  not  think 
that,  after  knowing  the  remarks  had  been 
heard  by  the  Jurors  present,  counsel  conld 
proceed  with  the  trial  without  objection,  and, 
after  a  verdict  of  guilty,  raise  the  question 
which  they  here  deek  to  have  adjudicated  in 
their  favor,  with  the  result  of  setting  aside 
the  verdict  of  the  Jury  and  giving  the  de- 
fendant another  trial  In  the  court  below. 

2.  The  court  charged  the  Jury  as  follows: 
"Murder  is  punishable  with  death;  but  the 
Jury  may,  If  they  see  proper,  in  the  event  of 
a  conviction,  fix  the  punishment  at  life  Im- 
prisonment in  the  penitentiary.  If  you  find 
the  defendant  guilty  of  murder,  the  form  of 
your  verdict  will  be,  'We,  the  Jury,  find  the 
defendant  guilty.'  If  you  recommend  life 
Imprisonment  in  the  penitentiary,  the  form 
of  your  verdict  will  be,  'We,  the  jury,  find 
the  defendant  guilty,  and  recommend  that 
he  be  punished  by  Imprisonment  in  the  pen- 
itentiary for  life."  If  you  find  him  guilty  of 
voluntary  manslaughter,  the  form  of  your 
verdict  will  be,  'We,  the  Jury,  find  the  de- 
fendant not  guilty.'  Retire  and  make  your 
verdict"  Movant  claims  that  this  was  er- 
ror, for  the  following  reasons:  "Under  this 
direction  of  the  court,  there  could  be  but 
two  verdicts  returned  by  the  Jury :  Murder 
with  or  without  recommendation,  and  not 
guilty,  (a)  It  tended  to  confuse  the  Jury, 
(b)  It  was  prejudicial  to  the  defendant.  Inas- 
much as  it  prevented  or  tended  to  prevent 
the  Jury  from  returning  a  verdict  of  volun- 
tary manslaughter.  The  jury  might  have 
been  satisfied  from  the  evidence  that  the 
defendant  was  guilty  of  voluntary  manslaugh' 
ter ;  but,  well  knowing  that  a  verdict  finding 
the  defendant  not  guilty  absolutely  discharg- 
ed him  from  punishment,  they  might  very 
well  have  refused  to  return  such  a  verdict, 
although  believing  him  guilty  of  voluntary 
manslaughter.  The  jury,  under  the  evidence, 
might  have  concluded  that  he  deserved  to  be 
punished  by  imprisonment,  and  not  be  ab- 
solutely released  from  ail  runishment;  but 
under    this   direction   they   were   prevented 


from  so  doing,  and,  as  a  result,  found  him 
guilty  with  recommendation  of  imprisonment 
for  life."  While  It  is  perfectly  clear  that  the 
court  erroneously  directed  the  Jury  as  to  the 
form  of  their  verdict  In  case  they  should  find 
the  defendant  guilty  of  voluntary  manslaugh- 
ter, we  do  not  think  that  the  error  was  of 
so  grave  a  character  as  to  constitute  a  suffi- 
cient cause  for  setting  aside  the  verdict  in 
this  case.  We  think  it  is  apparent  that  tho 
mistake  was  a  mere  slip  of  the  tongue  (or 
slip  of  the  pen  rather,  as  the  entire  charge 
was  In  writing),  and  that  the  Jury  was  not 
confused  by  the  mistake  of  the  court,  or  mis- 
led into  believing  that,  in  the  event  they 
should  find  the  defendant  guilty  of  voluntary 
manslaughter,  the  result  of  such  a  verdict 
would  have  the  effect  of  absolutely  discharg- 
ing the  accused  of  the  consequences  of  his 
crime.  We  do  not  think  that  on  this  account 
the  charge  "tended  to  prevent  the  Jury  from 
returning  a  verdict  of  voluntary  manslaugh- 
ter," because,  in  the  course  of  his  instruc- 
tions, the  trial  Judge  fully  covered  the  sub- 
ject of  voluntary  manslaughter,  and  charged 
them  that  if  they  should  be  satisfied  beyond 
a  reasonable  doubt  "that  defendant  killed 
Porch  without  malice,  either  express  or  Im- 
plied, but  upon  sudden  heat  of  passion  arous- 
ed by  Porch  making  an  assault  upon  him,  or 
other  equivalent  circumstances  sufficient  to 
arouse  this  passion,  you  should  find  him 
guilty  of  voluntary  manslaughter."  The  jury 
could  not  but  have  understood,  from  the  en- 
tire charge  upon  the  subject  of  voluntary  man- 
slaughter, that  If  they  believed  from  the  evi- 
dence in  the  case  that  the  defendant  was 
guilty  of  the  offense  of'  voluntary  manslaugh- 
ter they  should  so  find.  We  cannot  ascribe 
to  a  Jury  such  a  lack  of  intelligence  as  would 
be  Implied  by  holding  that  they  believed,  on 
account  of  the  erroneous  Instructions  as  to 
the  form  of  the  verdict,  in  the  event  they 
should  find  the  defendant  guilty  of  voluntary 
manslaughter,  he  would  be  entirely  discharg- 
ed from  all  punishment. 

3.  Defendant's  counsel  requested  in  writ- 
ing the  following  charge:  "If  you  believe 
from  the  evidence  and  statement  of  the  de- 
fendant, either  one  or  both,  that  the  defend- 
ant shot  the  deceased  when  the  deceased 
(that  Is,  Porch)  was  attempting  to  illegally 
arrest  him,  and  when  he  shot  him  he  did  not 
Intend  to  kill  him,  so  as  to  prevent  him  from 
arresting  him  illegally,  and  If  you  should  be- 
lieve that  the  wounds  Inflicted  by  the  de- 
fendant were  not  necessarily  fatal,  but  if  the 
deceased's  wounds  had  been  properly  treated 
he  would  have  recovered,  the  fact  that  de- 
ceased died  from  the  effects  of  said  wound 
or  wounds  would  not  make  the  defendant 
guilty  of  murder."  The  court  refused  to  give 
this  charge,  and  error  is  assigned  upon  his 
refusal.  The  exception  Is  without  merit. 
This  charge  Involves  the  doctrine  that  one 
may  intentionally  shoot  another,  and  inflict 
upon  him  a  wound  frbm  which  he  dies,  and 
that  the  quality  of  the  act  of  the  slayer  will 
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:>«  affected  by  the  degree  of  skill  and  care 
with  which  the  Injury  received  by  the  de- 
ceased Is  treated  by  those  who  may  be  called 
upop  or  attempt  to  treat  the  wound  and  ad- 
minister remedies  therefor.  This  court  has 
refnsed  to  give  recognition  to  any  such  doc- 
trine. Allen  T.  State,  133  6a.  260,  65  S.  E. 
431.  So  much  of  the  request  to  charge  as 
does  not  involve  the  doctrine  to  which  we 
have  refused  to  give  our  assent  was  covered 
by  the  general  charge. 

4.  The  court  did  not  err  in  refusing  to 
charge  the  Jury,  upon  request,  that  "if  you 
believe,  from  the  evidence  in  the  case,  or  the 
statement  of  the  defendant,  that  at  the  time 
Porch  was  shot  be  was  attempting  to  un- 
lawfully arrest  the  defendant,  the  defendant 
Had  a  right  to  tesist  the  arrest,  and  If  in  so 
doing  he  shot  Porch  for  the  purpose  of  dis- 
abling him,  and  not  to  kill  him,  and  he  died 
afterwards  as  the  result  of  the  wound  or 
wounds,  then  you  should  find  the  defendant 
guilty  of  Involuntary  manslaughter  in  the 
commission  of  a  lawful  act  without  due  cau- 

.  tion  or  drcumspectlon."  If  Porch  was  at- 
tempting to  arrest  the  accused  under  circum- 
stances that  rendered  the  arrest  Illegal,  but 
the  attempt  to  make  the  unlawful  arrest  was 
not  accompanied  wlti  such  a  show  of  vio- 
lence as  to  create  in  the  mind  of  the  defend- 
ant a  reasonable  fear  that  a  felony  was  about 
to  be  committed  on  him,  it  was  not  a  law- 
ful act  for  the  accused  to  shoot  the  officer 
attempting  to  make  the  arrest.  The  court  in 
his  charge  fully  covered  the  theory  of  the 
defense  that  the  attempted  arrest  by  Porch 
was  illegal  and  accompanied  by  such  a  show 
of  violence  as  put 'the  defendant  under  rea- 
sonable fears  that  a  felony  was  about  to  be 
committed  upon  blm.  The  request  was  broad 
enough  to  cover  the  case  of  an  attempt  to  ar- 
rest under  circumstances  that  rendered  the 
arrest  illegal,  but  there  were  no  circumstan- 
ces accompanying  the  act  of  making  the  ar- 
rest tending  to  put  the  accused  under  fear 
that  a  felonious  attack  was  about  to  be  made 
upon  him.  While  the  accused  would  have 
had  the  right,  if  the  officer  was  attempting 
to  effect  an  Illegal  arrest,  to  resist  that  at- 
tempt with  force  sufficient  to  prevent  the 
consummation  of  the  arrest,  he  did  not  have 
the  right,  until  the  officer  had  made  a  greater 
display  of  force  and  the  accused  was  threat- 
ened with  greater  violence  than  that  implied 
tn  the  mere  attempt  to  effect  the  arrest,  to 
use  a  deadly  weapon  against  the  officer.  And 
when  he  did  use  it  in  a  manner  likely  to  pro- 
duce death,  his  violation  of  the  law  consisted 
in  the  use  of  the  weapon  in  that  manner,  and 
not  in  any  lack  of  caution  when  so  using  it 
Thomas  v.  State,  91  Ga.  204,  18  S.  B.  305. 

5.  Error  is  assigned  In  the  sixth,  seventh, 
and  eighth  grounds  of  the  motion,  respective- 
ly, on  the  refusal  of  requests  to  give  the  fol- 
lowing charge :  (a)  "That  if  they,  the  Jury, 
believe  from  either  the  evidence  in  the  case 
or  the  statement  of  ttte  defendant  that  the 
deceased  was  making  an  effort  to  unlawfully 


arrest  the  defendant,  the  defendant  bad  a 
right  to  resist  the  arrest;  and  if  you  believe 
the  deceased  accompanied  his  effort  to  ar- 
rest with  a  threat  that  be  would  lock  up  the 
defendant  or  kill  him,  and  at  ^e  time  draws 
bis  pistol,  the  defendant  had  a  right  to  kill 
the  deceased,  and  you  should  find  him  not 
guilty."  (b)  "If  you  should  find  in  this  case 
that  Porch  was  at  the  time  of  the  shooting 
making  an  Illegal  arrest,  and  that  he  was 
attempting  to  take  in  custody  Perdue  without 
a  warrant,  without  any  crime  committed  in 
his  presence,  then  I  charge  you  that  the  pris- 
oner at  the  bar  would  have  the  right  to  use 
force  against  force,  to  use  just  so  much  force 
as  was  necessary  to  prevent  the  illegal  ar- 
rest, and  if  it  was  necessary  to  idll  him  to 
prevent  it,  then  you  should  acquit  the  de- 
fendant" (c)  "I  charge  you  In  this  case 
that  the  law  of  justifiable  homicide  in  self- 
defense  is  not  alone  applicable,  but  the  de- 
fendant had  the  right  also  to  defend  himself 
against  an  illegal  arrest;  and  if  he  used  no 
more  force  than  was  necessary,  then,  I  charge 
you,  you  should  acquit  the  defendant."  The 
instructions  so  requested  were  sufficiently 
covered  by  the  general  charge  of  the  court 
and  no  further  statement  of  the  doctrine 
there  Involved  was  required. 

6.  In  the  absence  of  a  pertinent  timely 
written  request  the  failure  of  the  court  to 
charge  on  the  subject  of  Impeachment  of 
witnesses  affords  no  ground  for  granting  a 
new  trial  by  this  court 

7.  Another  ground  of  the  motion  for  a  new 
trial  complained  of  the  exclusion  of  the  fol- 
lowing testimony  of  a  witness  for  defendant: 
"I  asked  Frank  Banks  where  Mr.  Porch  was 
shot  and  he  said  he  would  show  me."  So 
far  as  appears  from  this  extract  from  the  tes- 
timony of  the  witness  Van  Horn,  that  part 
of  it  which  was  excluded  was  hearsay,  and 
was  properly  repelled. 

S.  Error  is  assigned  upon  the  ruling  of  the 
court  in  admitting  the  following  testimony 
of  a  witness  offered  by  the  state:  "He  [the 
deceased]  said  he  was  walking  up  Market 
street  and  saw  some  one  on  a  wagon  tongue. 
The  wagon  was  out  in  the  roadway.  He  said 
he  hallooed,  'Who  is  that?"  The  reply  was, 
*I  am  Ben  Perdue^  and,  God  damn,  I  have 
got  you.'  He  said,  'Perdue  shot  me,  and  as 
I  turned  to  pull  off  my  glove  and  get  my  pis- 
tol he  shot  me  again,  and  I  lay  there  and 
come  to,  and  I  hallooed,  and  you  answered.* 
He  said  he  was  on  the  sidewalk,  the  tiling 
sidewalk,  in  front  of  Baird's  -warehouse.'* 
This  was  objected  to  on  the  ground  that  no 
sufficient  foundation  had  been  laid  for  the 
introduction  of  such  a  declaration,  and  be- 
cause the  deceased  did  not  make  any  state- 
ment as  to  his  condition  until  10  o'clock  a. 
m.,  five  or  six  hours  after  making  the  state- 
ment contained  in  the  above  extract  from  the 
evidence  of  the  witness  referred  to.  The 
Judge  appended  this  note  to  this  ground  of 
the  motion:  .  "The  statement  was  made  at 
Porch's  house  between  5  and  6  o'clock.    Be- 
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fore  making  it,  he  said  nothing  about  being 
■bout  to  die,  but  said  several  times  'he  was 
badly  shot.'  "  In  Jones  v.  State,  130  Qa.  274, 
60  S.  E.  840,  It  was  said:  "In  order  to  admit 
declarations  of  the  deceased  as  dying  dec- 
larations. It  Is  unnecessary  to  prove  by  direct 
testimony  that  he  was  In  the  article  of  death 
and  conscious  of  his  condition,  but  circum- 
stances may  be  shown  from  which  these  facts 
may  be  inferred.  Whenever  such  circum- 
stances make  a  prima  facie  case,  it  Is  the 
duty  of  the  court  to  admit  the  testimony. 
The  nature  of  the  wound,  the  condition  of 
the  deceased,  and  all  the  circumstances  may 
be  shown  to  lllastrate  the  question  as  to 
whether  or  not  the  deceased  was  In  the  arti- 
cle of  death  and  conscious  of  his  condition 
when  the  statements  were  made,  and  If  such 
drcnmstances  were  sufficient  to  make  a  pri- 
ma facie  showing  that  the  deceased  was  in 
such  condition  and  conscious  thereof  when 
he  made  the  statements,  the  question  should 
be  submitted  to  the  Jury,  leaving  them  to 
determine  whether  the  evidence  was  suffi- 
cient to  establish  the  dying  condition  of  the 
deceased  and  his  knowledge  of  such  condi- 
tion." In  the  Instant  case  it  appears,  from 
the  testimony  for  the  state,  tbat  between  2 
and  3  o'clock  a.  m.  the  deceased  received  two 
gunshot  wounds;  tbat  these  wounds  were  of 
such  a  nature  as  to  cause  the  death  of  the 
deceased  In  about  12  hours,  or  a  little  over. 
He  was  Immediately  prostrated  by  the  effects 
of  the  shots,  and  became  uuconsclous.  He 
revived  sufficiently  in  a  short  time  to  state 
coherently  the  circumstances  attending  the 
shooting.  At  about'  10  o'clock  in  the  morn- 
ing he  stqted.  In  effect,  that  he  did  not  ex- 
pect to  live;  but  he  stated  several  times 
"that  he  didn't  think  he  would  get  up."  Dr. 
C.  H.  Winis,  who  was  sworn  for  the  state, 
testified:  "I  was  with  him  a  good  part  of 
the  time  from  4  o'clock  to  10  o'clock  [In  the 
morning].  He  complained  all  the.  time,  and 
didn't  think  he  would  get  up.  He  said  he 
was  badly  liurt"  And  upon  counsel  asking 
him  the  following  question:  "I  thought  you 
said  he  made  that  statement  at  10  o'clock?" 
he  answered:  "He  made  several  statements 
after  that.  I  don't  remember  what  I  did  tell 
him  when  he  otade  that  statement."  And  up- 
on further  examination  he  stated:  "At  the 
time  he  made  the  statement  his  mind  was 
very  clear.  I  heard  him  make  the  statement 
more  than  once.  After  he  made  the  state- 
ment as  to  his  condition,  he  made  a  state- 
ment as  to  who  killed  him  and  the  course 
[cause]  otthe  killing.  He  told  the  same  thing 
over  during  the  day  at  different  times.  This 
was  after  he  made  the  statement  as  to  his 
condition.  ♦  *  •  Q.  Now,,  tell  the  Jury 
what  he  said  about  who  killed  him,  and  how 
it  happened;  tell  what  was  stated  by  him 
after  10  o'clock.  A.  He  said  he  was  going 
down  the  street  towards  the  railroad  to  the 
center  of  the  town,  tbat  he  had  his  lantern 
in  bis  hand  with  his  gloves  on,  that  he  saw 
some  one  sitting  on  a  wagon  tongue  on  the 


right-hand  side  of  the  street.  He  was  on  the 
sidewalk,  which  was  on  the  left-hand  side 
next  to  the  business  bouses.  When  he  saw 
this  person,  he  asked,  'Who  is  that?'  He  re- 
plied, 'It  Is  Ben  Perdue,  and  I  got  you  too,* 
and  with  that  he  fired  one  shot,  which  struck 
him  in  the  leg.  He  said  as  he  turned  he  was 
shot  In  the  back.  I  asked  him  why  he  didn't 
fire.  He  said  he  could  not  get  his  pistol.  He 
said  he  was  not  able  to  get  his  glove  off,  and 
I  before  he  got  his  glove  off  he  fainted;   that 


after  he  fainted  he  did  not  know  how  long  he 
was  unconscious,  but  he  remained  crawling 
up  the  sidewalk  and  calling  for  help  at  that 
time.  '  Tbat  is  all  the  statement  I  can  think 
of  now.  He  said  B.  F.  Perdue,  the  defend- 
ant, shot  him  twice." 

It  wlU  be  seen  that  the  time  at  which  the 
deceased  made  the  statement  that  he  would 
not  get  up  is  somewhat  uncertain.  The  court 
admitted  the  evidence  of  Cochran  in  refer; 
euce  to  the  deceased's  statement  concerning 
the  canse  of  the  killing  and  the  circumstan- 
ces attending,  as  well  as  the  testimony  of 
Dr.  Willis,  above  set  forth.  And  In  his 
charge  to  the  Jury  instructed  them,  toucdilug 
the  subject  of  the  statements  of  the  deceas- 
ed admitted  as  dying  declarations,  in  the  fol- 
lowing language:  "Certain  evidence  has  been 
introduced,  claimed  by  the  state  to  be  dying 
declarations  of  Porch.  Whether  any  state- 
ments were  made  by  Porch  or  not,  and,  if 
made  by  him,  whether  they  were  dying  dec- 
larations, are  questions  for  the  Jury.  Dying 
declarations,  made  by  any  person  in  the  ar- 
ticle of  death,  who  Is  conscious  of  his  con- 
dition, as  to  the  cause  of  his  death  and  thft 
person  who  killed  him,  are  admissible  In  evi- 
dence In  the  prosecution  for  the  homicide. 
The  court  has  admitted  this  evidence  to  the 
Jury,  leaving  them  to  determine  for  them- 
selves whether  the  statements  were  or  were 
not  made  by  Porch,  and  also  whether,  if 
made  by  him,  he  was  at  the  time  in  the  ar- 
ticle of  death,  and  whether  he  was  or  was 
not  conscious  of  his  condition.  If  you  believe 
that  Porch  made  the  statements,  and  you  be- 
lieve tbat  he  was  at  the  time  in  the  article  of 
death,  in  a  dying  condition,  and  also  believe 
that  he  was  conscious  of  his  condition,  tb^i 
you  should  consider  the '  statements  along 
with  all  the  other  evidence  in  the  case.  If 
you  do  not  believe  that  he  was  in  the  article 
of  death,  and  whether  or  not  he  was  con- 
scious of  his  condition,  yoii  may  take  Into 
consideration  all  the  surroundings,  all  the 
proven  facts  and  circumstances  In  the  case. 
The  character  of  the  wounds,  the  condition 
of  the  party  at  the  time,  and  all  the  circum- 
stances, may  be  taken  Into  consideration  by 
the  Jury  In  determining  these  questions;  but, 
after  all,  they  are  questions  for  the  Jury  to 
determine."  In  view  of  the  frequent  state- 
ments made  by  the  deceased  "that  he  didn't 
think  he  would  get  up,"  that  he  was  making 
this  complaint,  as  the  witness  Willis  testi- 
fied, "all  the  time,"  and  In  view  of  the  grave 
nature  of  the  wound,  which  produced  an  al- 
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most  Immediate  physical  collapse,  we  think 
the  court  properly  held  that  a  prima  facte 
case  for  the  admission  of  these  declarations 
had  Men  made,  and  properly  submitted  to 
the  Jury  the  question  as  to  whether  the  state- 
ments were  the  dying  declarations  of  the  de- 
ceased, under  the  cautions  and  restrictions 
embodied  In  the  extract  from  the  charge 
which  we  have  above  set  forth. 

9.  Movant  complains  of  the  ruling  of  the 
court  in  rejecting  the  following  testimony  of 
ijuillian  Taylor:  "Q.  Relate  the  circumstan- 
ces connected  with  putting  it  in  there  [that 
is,  putting  the  gun  in  the  buggy  on  Saturday 
evening].  A.  I  told  him  that  evening  I  had 
decided  not  to  buy  the  gun."  The  circum- 
stances under  which  the  gun  was  placed  in 
the  buggy  of  the  defendant  were  material  for 
the  investigation  of  the  jury,  as  the  state 
contended  that  the  defendant  had  gone  to  his 
home,  secured  the  gun,  and  returned  to 
BarnesviUe  with  it,  while  the  defense  con- 
tended that  the  gun  had  been  in  the  posses- 
sion of  the  witness  Taylor,  who  had  taken 
the  gun  to  examine  and  try  it  with  a  view 
of  purchasing  it  from  the  accused.  But,  while 
the  court  excluded  the  testimony  of  the  wit- 
ness as  to  what  he  said  in  reference  to  hia 
decision  not  to  buy  the  gun,  he  allowed  Iiim 
to  state:  "I  had  a  double-barrel  shotgun  In 
my  possession  belonging  to  him,  at  homa  I 
got  it  from  him  with  a  view  of  buying  it  I 
put  the  gun  in  his  buggy  that  Saturday  even- 
ing. I  went  up  hom«  after  the  gun,  and  car- 
ried it  down  and  put  it  in  his  buggy.  •  ♦  • 
There  was  nothing  in  the  gun  when  I  put  it 
in  his  buggy.  I  put  some  shells  for  the  gun 
in  the  buggy.  They  were  loaded  with  shot, 
Noe.  «  or  7  or  8  blrdshot  [shot  of  the  char- 
acter of  those  taken  from  the  wounds  of  the 
deceased].  •  •  •  I  put  the  gun  in  Per- 
due's  buggy  almnt  sundown.  I  saw  Perdue 
that  evening,  after  I  put  the  gun  in  the  buggy 
and  started  home,  about  5  or  6  o'clock."  On 
cross-examination:  "I  told  him  before  about 
putting  the  gun  in  the  buggy.  I  put-  the  gun 
in  tlie  foot  of  the  buggy,  and  covered  it  with 
a  storm  apron.  It  was  full  length.  It  was 
breached  then.  Q.  Didn't  you  swear  on  the 
other  trial  you  had  that  gun  for  the  purpose 
of  trying  it  before  you  purchased  it?  A. 
Tee,  sir ;  that  is  the  reason  I  had  it.  Q.  Do 
yon  swear  that  now?  A.  Tes,  sir."  Mani- 
festly the  exclusion  of  the  evidence  In  regard 
to  the  statement  of  the  witness  could  not 
have  been  hurtful  to  the  accused,  as  the  wit- 
ness was  permitted  to  state  fully  for  what 


purpose  he  had  had  the  gun  In  his  posses- 
sion, when  he  put  it  In  the  buggy  of  the  ac- 
cused, and  the  circumstances  relating  to  the 
return  of  the  gun. 

10.  While  it  was  competent  for  the  witness 
to  state,  in  answer  to  the  question  as  to  how 
the  accused  was  conducting  himself  at  a  time 
when  the  conduct  of  the  accused  was  a  prop- 
er matter  of  inquiry,  that  "be  was  quiet," 
still  the  exclusion  of  this  answer  is  not  cause 
for  granting  a  new  trial,  where  witnesses 
were  permitted  to  state  fully  the  facts  show- 
ing how  the  accused  was  at  that  time  con- 
ducting himself. 

11.  Evidence  that  the  deceased  had  bought 
whisky  two  or  three  months  before  the  date 
of  the  homicide  was  properly  excluded,  where 
such  evidence  was  offered  to  establish  the 
fact  that  the  deceased  was  "a  drinking  man 
and  drank  while  on  duty,  and  that  he  was 
willing  to  violate  the  law  in  order  to  get 
whisky." 

12.  The  court  did  not  err  In  rejecting  the 
following  testimony  of  the  witness  Van  Horn: 
"I  saw  marlcs  on  the  sand  where  he  [the  de- 
ceased] had  crawled  back  to  the  sidewalk." 
This  was  a  statement  of  a  mere  conclusion 
by  the  witness,  as  he  did  not  pretend  to  have 
seen  the  deceased  make  the  marks  on  the 
sand  in  crawling  back  to  the  sidewalk.  While 
the  witness  might  have  testified  as  to  seeing 
marks  on  the  sand,  and  might  have  descril>- 
ed  them  for  the  consideration  of  the  Jury, 
he  could  not  state  as  a  fact  that  the  deceas- 
ed "had  crawled  back  to  the  sidewalk." 

13.  The  evidence  relied  on  by  the  defend- 
ant in  the  present  case,  even  if  it  authorized  ' 
the  finding  that  the  Jurors  might  have  form- 
ed a  fixed  opinion  that  the  accused  was 
guilty  of  the  crime  with  which  he  was  charg- 
ed, and  for  that  reason  were  incompetent 
Jurors,  did  not  require  that  finding  ^by  the 
Judge^  who  was  the  trior  of  the  question  rais- 
ed by  the  attack  upon  the  competency  of  the 
Jurors,  and  therefore  did  not  raise  a  conclu- 
sive legal  presumption  of  disqualification; 
and  the  trial  Judge  did  not  abuse  his  discre- 
tion in  overruling  the  objection  to  the  Jurors 
on  the  ground  of  their  incompetency. 

None  of  the  grounds  of  the  motion  show 
cause  for  the  grant  of  a  new  trial.  The  evi- 
dence authorized  the  verdict  of  guilty,  and 
in  his  charge  to  the  Jury  the  court  fully  and 
fairly  presented  to  them  the  issues  involved. 

Judgment  affirmed.  All  the  Justices  coa- 
cur. 
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liAWSON  V.  HERSMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mar  10,  1910.    RehearinK  Denied 

Oct.  29,  1910.) 

(Syttabut  by  the  Court.) 

AfPXAI.   and    EBBOB    (§    47*>— AFPEU.ATE   JlT- 
BI8DIC?riON— JaKIBDICnONAL  AMOUNT. 

When  it  appears  without  conflict  or  doubt 
from  the  record,  in  a  purely  pecuniary  action, 
that  the  sum  for  which  plaintiff  was  entitled  to 

i'udgment,  if  entitled  at  all,  did  not  exceed  one 
lundred  dollars,  a  writ  of  error  cannot  lie  to  a 
denial  of  judgiAent  to  him,  even  though  he  de- 
clared for  a  sum  sufficient  to  call  for  appellate 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di^.  |i  202-225 ;   Dec.  Dig.  {  47.*] 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  George  C.  Lawson  against  Mark 
Hersman.  Judgment  for  defendant,  and 
plaintltr  brings  error.     Dismissed. 

W,  G.  Bennett,  for  plaintiff  In  error.  Rob- 
ert U  Bland,  for  defendant  In  error. 

ROBINSON,  P.  Lawson  and  wife,  on 
September  18,  1902,  conveyed  a  tract  of  land 
to  Hersman.  The  deed  contains  this  clause : 
"It  Is  expressly  understood  that  the  parties 
of  the  first  part  hereby  reserve  and  except 
from  this  coUTeyance  a  one-fourth  interest 
In  all  the  oil  and  gas  In  and  under  said  tract 
of  land;  and  this  deed  Is  made  subject  to  a 
lease  for  oil  and  gas  made  by  the  first  par- 
ties to  Reed  T.  Goe  and  now  In  force  upon  the 
oil  and  gas  in  and  under  said  tract  of  land, 
which  lease  the  first  parties  hereby  assign 
and  turn  over  to  the  said  Hersman,  subject 
to  their  rights  and  interests  so  above  secured." 

The  oU  and  gas  lease  mentioned  was  one 
providing  for  a  royalty  of  one-eighth  of  the 
.oU  produced  thereunder  and  $300  for  each 
gaa  well  drilled  on  the  premises.  The  lessee 
therein  covenanted  and  agreed  "to  complete 
a  well  on  said  premises  within  six  months 
from  the  date  hereof,  or  pay  at  the  rate  of 
fifteen  dollars  quarterly,  in  advance,  for  each 
additional  three  months  such  completion  Is 
delayed  from  the  time  mentioned  for  the  com- 
pletion of  such  well  until  a  well  Is  complet- 
ed." In  this  connection,  it  was  also  therein 
agreed  "that  the  completion  of  such  well 
shall  be  and  operate  as  a  full  liquidation  of 
all  rental  under  this  provision  during  the  re- 
mainder of  the  term  of  this  lease."  The  date 
of  the  lease  is  May  1,  1902. 

It  will  be  observed  that  Hersman  became 
the  owner  of  the  land,  by  the  deed  from  Law- 
son  and  wife,  before  the  expiration  of  the 
six  months  within  which  a  well  was  to  be 
drilled.  A  well  was  not  completed  within 
that  time.  The  lessee  made  to  Hersman  the 
payments  contracted  to  be  made  for  delay  In 
development  In  this  behalf  Hersman  re- 
ceived the  sum  of  $285.  Thus  it  would  seem 
that  the  lessee  paid  to  him  the  quarterly  pay- 
mentB  covering  the  period  from  November  1, 


1902,  until  August  1,  1907.  Lawson  claims 
tliat  be  Is  entitled  to  one-fourth  of  this  mon- 
ey on  the  theory  that  it  Issued  from  an  oil 
and  gas  estate  In  which  he  owned  a  one- 
fourth  Interest  By  an  action  for  money  bad 
and  received,  he  sought  to  recover  from 
Hersman.  The  case  was  submitted  to  the 
court  in  lien  of  a  jury.  The  deed,  the  lease, 
and  an  admission  by  Hersman  that  he  receiv- 
ed $285  for  delay  under  the  lease,  constituted 
all  the  evidence.  Recovery  was  denied  to 
Lawson  and  he  lias  prosecuted  this  writ  of 
error. 

The  question  presented  by  the  case  and  ar- 
gued in  the  briefs  is  a  novel  and  interesting 
one.  It  is  this:  Is  Lawson  entitled  to  a 
one-fourth  part  of  the  money  that  accrued 
from  delay  in  operation  under  the  lease,  by 
reason  of  his  retained  ownership  of  a  one- 
fourth  interest  in  the  oil  and  gas,  and  his  as- 
signment of  the  lease  subject  thereto?  It  Is 
Insisted  on  behalf  of  Lawson  that  money  ac- 
cruing from  delay  by  the  lessee  in  developing 
the  oil  and  gas  belongs  to  the  Joint  owners 
of  that  oil  and  gas  in  the  proportions  of  their 
Interests  In  the  same.  It  is  claimed  for  Law- 
son  that  he  expressly  reserved  all  rights  un- 
der the  lease  so  far  as  they  related  to  his 
ownership  of  the  one-fourth  interest  which 
he  retained,  and  that  he  did  not  assign  his 
share  of  the  money  to  accrue  under  the  lease. 

Whatever  may  be  the  true  Interpretation 
of  the  contract  of  the  parties  and  the  prop- 
er application  of  the  law  thereto,  we  are  pre- 
cluded from  a  discussion  and  determination 
of  the  case.  The  amount  in  controversy  Is 
insufiicient  to  call  for  appellate  jurisdiction. 
In  any  event,  Lawson  was  entitled  to  no  more 
than  the  one-fourth  of  each  periodical  pay- 
ment and  the  Interest  thereon  from  its  date 
until  the  time  of  the  trial.  We  understand 
his  counsel  to  claim  no  greater  right  for  him. 
But  the  aggregate  sum  of  the  one-fourth 
parts  of  the  payments  which  Hersman  receiv- 
ed, including  the  proper  Interest  on  each  one- 
fourth  part,  was  not  in  excess  of  $100. 
Though  Lawson  sues  for  a  larger  sum,  it  ad- 
mittedly appears  from  the  record  that  the 
full  amount  that  Hersman  received  under  the 
lease  was  $285.  At  any  rate,  within  the  dura- 
tion of  the  lease  from  Its  date  to  the  Institu- 
tion of  the  suit,  an  amount  could  not  have 
arisen  by  payments  under  its  terms  the  one- 
fourth  of  which  with  proper  Interest,  at  the 
time  of  the  trial,  would  exceed  $100.  The 
amount  In  controversy  at  the  time  of  the  trial 
— at  the  time  plaintiff  was  denied  Judgment 
— must  govern  in  considering  our  Jurisdiction. 
EWd  the  court  below  adjudicate  as  to  an 
amount  exceeding  $100?  That  court  must 
have  had  before  It  a  controversy  Involving 
such  amount,  otherwise  no  writ  of  error  lies. 
The  only  amount  that  was  in  fact  claimed  by 
Lawson,  or  for  which  he  was  entitled  to 
Judgment  if  entitled  at  all,  was  an  amount 
less  than  that  which  t\111  give  this  court  Ju- 
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risdlction  In  a  case  of  the  character  of  the 
one  before  us.  This  fact  Is  clearly  and  un- 
doubtedly vouched  by  the  record.  "Where 
the  eridence  shows  that  there  can,  in  no  pos- 
sible view  of  the  case,  or  from  any  possible 
standpoint  of  the  controversy,  be  a  sum  ex- 
ceeding one  hundred  dollars  involved,  we 
should  deny  appellate  Jurisdiction,  although 
to  look  to  Uie  summons  alone  we  would  have 
Jurisdiction."  Oppenheimer  v.  Triple-State 
National  Gas  &  Oil  Co.,  62  W.  Va.  112,  57  S.  E. 
271.  And  that  which  was  said  in  Dickinson 
V.  Mankln,  61  W.  Va.  429,  56  S.  E.  824,  ap- 
plies to  the  plaintiff  in  this  case:  "He  has 
proven  himself  out  of  the  appellate  court  by 
his  own  showing.  In  such  case  the  declara- 
tion is  not  the  only  test.  In  actions  of  this 
character  the  demand  of  the  declaration  is 
generally  unreal  and  fictitious,  made  large 
enough  to  cover  any  possible  recovery.  When 
the  plaintiff  proves  that  the  declaration  is 
not  the  test  we  must  look  to  the  evidence." 
We  have  no  appellate  Jurisdiction  of  the 
case.  The  writ  of  error  was  Improvidently 
awarded.    Therefore,  it  will  be  dismissed. 


{87  W.  Va.  651) 

WnXEL  et  al.  v.  JANE  LEW  COAL  ft 
COKE  CO. 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Aug.  10,  1910.     Rehearing  Denied 

Oct.  29,  1910.) 

(SyUabm  by  the  Court.) 

1.  Afpeal  and  Erbob  (§  795*)— DisMissAi/— 
SurriciENCY  of  Motion. 

A  motion  to  dismiss  an  appeal  pending  in 
an  appellate  court  should  be  in  writing  and 
should  state  specifically  the  grounds  therefor. 
The  notice  of  such  motion,  howeverf  is  not  nec- 
essarily the  motion  itself.  If  the  ground  stated 
therein  be  too  general,  yet  if  in  the  briefs  of 
counsel  filed  the  grounds  be  specifically  set 
forth,  this  will  amount  to  a  ■ubstantial  com- 
pliance with  the  rule. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3142-3145;  Dec.  Dig.  f 
795.»] 

2.  Appeal  and  Ebbob  ({  801*)— DisuissAir- 
Heabino  on  Motion— Questions  Consid- 

KBED. 

On  such  motion  to  dismiss  an  appeal  ques- 
tions involving  the  merits  thereof,  or  matters 
to  be  considered  at  the  hearing  cannot,  as  a  gen- 
eral rule,  be  considered,  nor  such  as  require  an 
examination  of  the  whole  appeal  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  li  3161-3166;  Dec.  Dig.  i 
801.*] 

8.  Appeal  and  Ebbob  ({  101*>— Appealabuc 
Obdebs- Obdeb  Dibecting  Receives  to 
Make  Inventort. 

A  decree  or  order  made  in  a  {lending  cause 
appointing  a  special  receiver  of  defendant's 
coal  mining  plant,  directing  him  to  malie  a  com- 
plete inventory,  and  report  to  the  court  the  ad- 
visability of  continuing  the  operation  thereof, 
is  by  virtue  of  clause  7,  g  1,  c.  135,  Code  1906, 
an  appealable  order,  although  such  property  be 
then  in  the  possession  of  a  special  receiver  ap- 
pointed by  another  court,  and  it  is  provided  m 
such  order  that  the  special  receiver  so  appointed 
apply  by  petition  to  the  court  whose  receiver 
has  x>ossession   of  the  property  for  possession 


thereof,  and  that  pending  action  on  such  peti- 
tion he  do  not  disturb  the  possession  of  the 
special  receiver  having  such  possession. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.    §§    681-687 ;     Dec.    Dig.    i 

4.  Appeai,  and  £:bbob  ({  781*)— Dismissal- 
Grounds— ElxTTNOuiSHMENT  OF  CONTBOVEB- 
8T  Pending  Appeal. 

As  many  times  decided  this  court  sits  to 
redress  wrongs  and  not  to  settle  moot  questions ; 
and  whenever  it  is  made  to  appear  that  by  time 
or  other  cause  the  matter  in  controversy  has 
been  extinguished  pending  the  appeal,  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Wg.  |  8122;  Dec.  Dig.  §781.*] 

5.  Appeal  and  Ebbob  (J  801*)— Dismissal— 
Heabino. 

The  facts  which  are  proper  to  be  considered 
on  a  motion  to  dismiss  a  pending  appeal  may  bo 
shown  by  reference  to  the  prior  or  subsequent 
proceedings  in  the  cause,  or  by  affidavit,  or  other 
legal  and  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  801.*] 

6.  Receivebs  (8  110*)— "Special  Receives"— 
Powers. 

A  special  receiver  is  simply  an  officer  of 
the  court  and  as  such  has  no  right  even  in  the 
cause  in  which  he  is  appointed,  without  leave  of 
the  court,  to  intermeddle  in  questions  affecting 
the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  S  110.*] 

7.  Appeal  and  Ebbob  (S  148*)— Right  of  Re- 
view —  Special  Receives  of  Fedebal 
Coubt. 

The  special  receiver  of  a  federal  court, 
though  authorized  by  that  court,  will  not  be 
entertained  or  heard  in  this  court  upon  an  ap- 
peal by  him  from  a  decree  pronounced  by  a 
circuit  court  of  this  state  in  a  cause  pending 
there,  to  which  he  was  not  a  party  and  whose 
personal  rights  are  in  no  way  involved  or  affect- 
ed by  the  decree  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  148.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  Harry  Whyel  and  others  against 
the  Jane  Lew  Coal  &  Coke  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
On  motion  to  dismiss.    Motion  sustained. 

A.  W.  Burdett,  Chaa.  E.  Hogg,  and  Ch.as. 
J.  Hogg,  for  appellant  Davis  &  Davis,  for 
ai^ellees. 

MILLER,  X  Appellees  move  a  dismissal 
of  the  two  appeals  heretofore  awarded  in 
this  cause,  the  first,  October  29th,  1908,  on 
the  petition  of  the  Jane  Lew  Coal  &  Coke 
Company,  from  an  interlocutory  order  of  Au- 
gust 26,  IMS,  appointing  Haymoud  Maxwell 
special  receiver  of  "all  and  singular  the 
lands,  coal,  leasehold  estates,  tipples,  coke 
ovens,  railroad  switches  and  other  improve- 
ments mentioned  and  described  in  the  plain- 
tiff's bill";  the  second,  December  14,  1909, 
from  two  decrees  herein;  the  first  pronounc- 
ed February  13,  1909,  among  other  things 
adjudging  the  principles  of  the  cause  and 
decreeing  a  sale  of  the  property  sought  to 
have  sold;  the  second  pronounced  April  17, 
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1909,  confirming  the  sale  of  the  property  of 
said  Company,  previously  decreed  to  be  sold, 
awarded  on  the  petition  of  said  Company 
by  A.  C.  Fulmer,  receiver  of  all  the  property 
of  said  Company,  appointed  August  17,  1908,- 
by  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  in 
tbe  suit  of  Sarah  Barnes  against  said  Coal 
Company  and  others,-  then  pending  in  said 
Court 

Tbe  only  ground  of  the  motion  stated  in 
the  -written  notice  thereof  served  on  appel- 
lant Is  that  said  appeals  were  improvldently 
awarded.  In  their  printed  briefs  filed  coun- 
sel for  appellants  challenge  the  sufficiency  of 
this  notice;  they  say  It  is  too  general,  the 
specific  grounds  not  ibelng  set  forth. 

The  rule  seems  to  be  that  a  motion  to  dis- 
miss must  be  in  writing,  and  should  state 
specifically  the  grounds  on  which  it  is  made. 
4  Am.  &  Eng.  Ency.  PI.  &  Pract  (New  Ed.) 
265.  The  notice  of  the  motion  does  not 
specify  tbe  grounds,  but  notice  of  the  mo- 
tion Is  not  the  motion  itself.  Tbe  printed 
brief  filed  does  state  the  grounds  of  the  mo- 
tion specifically ;  it  was  fully  replied  to  by 
appellants'  counsel  In  their  opposition  brief. 
We  think  this  a  substantial  compliance  with 
the  rule. 

It  is  conceded,  and  the  law  undoubtedly  Is, 
that  on  a  motion  to  dismiss  questions  in- 
Tolrlng  tbe  merits  of  the  appeal,  or  matters 
to  be  considered  at  the  hearing  cannot,  as  a 
general  rule,  be  considered,  nor  such  as  re- 
quire an  examination  of  the  whole  appeal 
record.  4  Am.  &  Eng.  E}tacy.  Law  &  Pract 
(New  Ed.)  258-9,  and  cases  cited  tn  notes. 

As  already  observed  the  first  appeal  was 
from  the  interlocatory  order  of  August  26, 
1908,  appointing  Haymond  Maxwell  special 
receiver.  An  appeal  from  it  can  be  sustained 
only,  if  at  all,  under  that  provision  of  clause 
seven,  section  one  of  chapter  135,  Code  1906, 
authorizing  an  appeal  in  "any  case  in  chan- 
cery when  there  is  a  decree  or  order  requir- 
ing the  iwssession  or  title  of  the  property  to 
be  changed."  This  order  does  specifically  ap- 
point said  Marwell  receiver  of  the  property 
mentioned  therein,  constituting  the  coal  min- 
ing plant  sold  and  conveyed  by  plaintiffs  to 
the  defendant  company,  and  directs  him  to 
proceed  forthwith  to  take  possession  thereof, 
make  a  complete  Inventory,  and  to  care  for,' 
protect  and  preserve  the  same,  and  to  make 
a  report  to  the  court  as  to  the  advisability  of 
continuing  the  operation  thereof,  thus  pro- 
viding for  a  change  of  the  possession  of  the 
property,  and  bringing  the  case  clearly  with- 
in tbe  provision  of  the  statute,  as  construed 
by  this  court  In  prior  decisions.  Ruffner  v. 
Mairs.  33  W.  Va.  655,  11  S.  E.  5;  Hutton  v. 
Lockrldge,  27  W.  Va.  428;  Grantham  v.  Lu- 
cas, 15  W.  Va.  425;  Wagner  v.  Coen,  41  W. 
Va.  351,  23  S.  E.  735. 

On  this  motion,  however,  and  as  one  of 
the  grounds  specifically  relied  on.  It  is  claim- 
ed that  tbe  whole  effect  of  the  order,  so  far 
as  It  relates  to  the  possession  of  the  proper- 
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ty.  Is  destroyed  by  the  subsequent  provision, 
as  follows:  "And  it  appearing  to  the  court 
from  a  certified  copy  of  an  order  hereinbe- 
fore tendered  by  A.  C.  Fullmer,  that  on  the 
17tb  day  of  August,  1908,  said  Fulmer  was 
appointed  tty  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  West 
Virginia,  receiver  of  all  and  singular  the  as- 
sets of  the  said  Jane  Lew  Coal  &  Coke  Com- 
pany, it  is  further  ordered  that  Haymoud 
Maxwell,  the  receiver  hereinbefore  appoint- 
ed, do  apply  by  petition  to  the  said  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  for  an  order  di- 
recting the  said  Fulmer  as  such  receiver  to 
deliver  to  the  receiver  hereinbefore  appoint- 
ed the  assets  In  controversy  In  this  suit  and 
now  here  committed  to  his  charge,  and  that 
he  do  not  disturb  the  possession  of  the  said 
Fulmer  pending  action  to  be  had  upon  the 
said  petition."  This  provision  was  evidently 
made  out  of  respect  fox  the  decree  of  the  fed- 
eral court,  and  in  order  to  avoid  conflict  of 
Jurisdiction.  The  suit  in  the  federal  court 
was  subsequent  In  time  to.  that  in  the  state 
court,  but  tbe  federal  court  on  the  ex  parte 
application  of  the  plaintiff.  Joined  in  by  the 
defendant  anticipated  the  action  of  the  state 
court  by  appointing  said  Fulmer  special  re- 
ceiver. It  seems  to  UB  enough  to  satisfy  the 
statute  that  the  decree  when  executed  ac- 
cording to  its  requirements  involves  a  change 
of  the  possession  of  property.  The  record 
shows  that  on  application  by  Maxwell,  spe- 
cial receiver,  the  federal  court  denied  him 
possession  of  the  property;  but  on  his  sub- 
sequent application,  as  trustee  in  bankruptcy. 
Fulmer,  special  receiver,  was  directed  to 
tnrn  over  the  property  to  bim  as  such  trus- 
tee. 

Another  specific  ground  for  dismissing  the 
first  appeal  Is  that  the  possession  of  the 
property  was  never  in  fact  changed  by  vir- 
tue of  the  order  appealed  from ;  and  that  the 
whole  matter  In  controversy  Involved  In  that 
appeal  has  been  finally  heard  and  determined 
by  the  decrees  of  sale  and  confirmation  pro- 
nounced in  this  cause,  leaving  a  bare  moot 
question  for  determination  upon  this  appeal. 
It  has  been  decided  in  Virginia,  and  many 
times  here,  that  this  court  sits  to  redress 
wrongs,  and  not  to  settle  such  moot  ques- 
tions, and  that  whenever  It  is  made  to  ap- 
pear that  by  time  or  other  cause  the  mat- 
ter in  controversy  has  become  extinguished 
pending  the  appeal,  the  appeal  will  be  dis- 
missed. James  River  Co.  v.  Littlejohn,  18 
Grat  53,  71,  points  1  and  2  of  the  Syllabus; 
Ferguson  y.  Mlllender,  32  W.  Va.  80,  9  S. 
"E.  38;  Taylor  v.  Maynor,  46  W.  Va.  588,  33 
S.  E.  260;  State  v.  Lambert  52  W.  Va.  248, 
43  S.  a  176;  Elbon  v.  Hamripk,  55  W.  Va. 
236,  46  S.  E.  1029;  Hamilton  v.  Ammons,  56 
W.  Va.  190,  49  S.  E.  128. 

It  is  contended,  on  belialf  of  appellant, 
however,  that  we  cannot  on  this  motion  to 
dismiss  the  first  appeal  consider  the  subse- 
quent decrees  and  proceedings  la  the  cause. 
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We  cannot  accede  to  this  proposition.  The 
cases  Just  cited  we  think  support  the  con- 
verse thereof.  The  facts  may  be  shown  by 
reference  to  the  prior  or  subsequent  proceed- 
ings In  the  cause,  by  affidavits  or  other  legal 
and  competent  evidence.  4  Am.  &  Eng.  Ency. 
Law  &  Pract.  271,  272.  In  the  recent  case  of 
Elbon  V.  Hamrick,  supra,  this  court,  follow- 
ing State  V.  Lambert,  supra,  said  that  If, 
"pending  a  writ  of  error,  without  fault  of  a 
party,  an  event  occurs  rendering  It  Imi)os- 
slble  for  the  appellate  court.  It  It  should  de- 
cide In  favor  of  the  plaintiff,  to  grant  him 
substantial  relief,  the  court  will  not  decide 
the  merits  and  give  formal  Judgment,  but 
will  dismiss  the  writ  of  error,  without  award- 
ing costs."  The  principles  of  these  cases, 
we  think  applicable  here.  The  court  pro- 
ceeded to  hear  and  determine  the  merits  of 
the  whole  case,  made  sale  and  disposition  of 
the  property,  and  discharged  the  receiver, 
who,  as  the  record  shows,  had  never  acquir- 
ed possession  of  the  property.  No  matter 
then  what  the  court  might  conclude  on  this 
appeal,  the  decree  of  sale  and  confirmation 
remaining  in  full  force  binding  appellant  and 
all  other  parties  to  the  suit  could  grant  no 
relief  to  appellant. 

This  brings  us  to  a  consideration  of  the 
motion  to  dismiss  the  second  appeal  in- 
volving also  the  first  appeal.  If  this  motion 
should  prevail  the  first  appeal  will  neces- 
sarily go  with  It.  The  second  appeal,  as 
we  have  seen,  was  allowed  on  the  petition  of 
the  Jane  Lew  Coal  &  Coke  Company,  by  A. 
0.  Pulmer,  receiver,  appointed  by  the  federal 
court.  The  record  shows  that  after  his  ap- 
pointment, August  17,  1908,  and  adjudication 
of  the  bankruptcy  of  said  company  by  the 
federal  court  February  15,  1909,  said  Fulmer, 
receiver,  on  April  3,  1909,  on  his  ex  parte 
application  obtained  the  authority  of  the  fed- 
eral court  to  defend  this  suit  then  depend- 
ing In  this  court,  and  to  that  end  to  expend 
sufficient  of  the  money  in  his  bands  to  pay 
for  printing  the  brief  to  be  used  In  said  de- 
fense. At  that  time  the  only  appeal  pending 
here  was  the  first  appeal.  An  appeal  from  the 
final  decrees  on  the  petition  of  said  company 
had  then  been  refused,  but  afterwards  the 
appeal  now  under  consideration  was  allowed 
on  the  petition  of  said  company,  by  A.  C. 
Fulmer,  receiver. 

The  first  point  made  on  tnis  motion,  appli- 
cable to  both  appeals  Is,  that  BMlmer,  re- 
ceiver. Is  not  entitled  to  defend  or  prosecute 
a  suit  for  or  against  the  defendant  company, 
there  being  no  decree  against  him  as  receiv- 
er, or  affecting  his  rights  as  such.  On  this 
proposition  we  are  cited  to  Ruhl  v.  Ruhl,  24 
W.  Va.  279,  and  Colman  v.  Oil  Company,  25 
W.  Va.  148,  1J8.  We  think  the  doctrine  of 
these  and  other  authorities  well  established, 
that  a  special  receiver  of  the  court  is  simply 
an  officer  of  the  court,  and  as  such  has  no 
right,  without  the  leave  or  direction  of  the 
court  appointing  him,  to  intermeddle  in  ques- 
tioua  affecting  the  rights  of  the  parties.    Be- 


sides the  cases  cited,  see  34  Cyc.  447;  Me- 
lendy  v.  Barbour,  78  Va.  544;  Smith  on  Re- 
ceivers, f  41,  p.  117.  The  authority  last 
cited,  besides  Melendy  v.  Barbour,  supra, 
cites  note  3,  p.  118,  Steele  v.  White,  2  Paige 
(N.  Y.)  478;  Ouylor  y.  Moreland,  6  Paige  (N. 
T.)  273,  and  Stone  v.  Byrne,  5  Bro.  P.  C.  213. 
See,  also.  First  National  Bank  v.  Bunting,  7 
Idaho,  27,  59  Pac.  929,  1106,  and  McKlnnon 
V.  Wolfender,  78  Wis.  237,  47  N.  W.  436;  2 
Cyc.  897,  note  12.  But  some  of  these  authori- 
ties, say,  "without  Its  leave  or  direction." 
In  this  case  the  authority  of  the  federal 
court  Is  not  only  impliedly  but  expresssly  giv- 
en Fulmer  as  special  receiver  to  make  de- 
fense to  the  suit,  then  pending  In  this  court. 
At  that  time  the  cause  was  not  pending  here 
on  the  second  appeal,  and.it  may  be  doubtful 
whether  the  order  of  the  federal  court  was 
sufticient  warrant  of  authority  to  Institute 
the  second  appeal. 

Our  views  of  this  case  do  not  require  a 
decision  of  this  question.  The  order  of  the 
federal  court  authorizing  Fulmer  to  make  de- 
fense was  entered  November  20,  1909;  but 
what  reason  was  there  for  such  intervention? 
The  parties  plaintiff  or  defendant,  unless  In 
some  way  barred,  were  competent  to  prose- 
cute and  defend  appeals  from  adverse  de- 
crees against  them  In  the  suit  Moreover, 
what  authority  had  the  federal  court  to  di- 
rect its  receiver  to  Intervene?  The  cases 
cited  involved  decrees  made  in  the  cause  in 
which  the  special  receiver  was  appointed, 
not  decrees  inter-parties,  In  causes  pending 
In  other  courts.  In  Colman  v.  Oil  Co.,  supra, 
at  page  178  of  25  W.  Va.,  Judge  Green  perti- 
nently says:  "There  Is  but  one  case,  that  1 
know  of,  in  which  the  circuit  court  of  the 
United  States  for  the  District  of  West  Vir- 
ginia could  appoint  or  direct  any  one  to  pros- 
ecute a  writ  of  error  In  the  Appellate  State 
Court;  and  that  is  where  the  plaintiff  in  er- 
ror is  a  bankrupt,  and  the  court  is  proceed- 
ing against  him  as  such,  and  there  has  been 
a  judgment  in  an  Inferior  court  against  the 
bankrupt,  which  the  assignee  or  the  court 
thinks  should  be  reversed."  The  defendant 
company,  It  Is  true,  had  been  adjudged  a 
bankrupt.  Its  property  had  been  sold,  and 
there  had  been  a  decree  against  It  for  a  bal- 
ance of  purchase  money.  But  the  order  or 
authority  was  not  one  authorizing  the  trus- 
tee in  bankruptcy  to  intervene  and  defend 
that  decree,  such  as  was  referred  to  by 
Judge  Green  in  Oolman  v.  Oil  Co.  The  re- 
marks of  Judge  Green  in  that  case  had  ref- 
erence, of  course,  to  the  bankruptcy  act  of 
1867.  Lovelaud  on  Bankruptcy  (2d  Ed.)  S 
146,  says:  "The  cases  under  the  act  of 
1867  established  the  doctrine  that  under  that 
law  the  validity  of  a  pending  suit  or  of  the 
judgment  or  decree  thereon  was  not  affected 
by  the  Intervening  bankruptcy  of  one  of  the 
parties;  that  the  assignee  might  or  might 
not  be  made  a  party ;  and  whether  he  was  so 
or  not  he  was  equally  bound  with  any  other 
party    acquiring   an   interest  pendente  lite. 
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The  same  rule  is  undoubtedly  applicable  to  the 
law  of  1808,  except  where  the  case  is  stayed 
under  the  first  paragraph  of  section  11." 

The  State  Courts  by  reason  of  the  bank- 
ruptcy of  a  party  do  not  lose  jurisdiction 
over  the  parties  or  the  subject  of  the  litiga- 
tion acquired  before  the  adjudication,  with 
certain  exceptions  not  applicable  here.  Act 
July  1,  1898,  c.  541,  §  11.  30  Stat  549  (U.  S. 
Corap.  St  1901,  p.  3426).  The  only  thing  for 
the  trustee  to  do  Is  to  get  himself  admitted 
as  a  party  into  the  case  In  the  state  court 
and  to  litigate  his  rights  there.  1  Reming- 
ton on.  Bankruptcy,  f  1582,  et  seq.  The  au- 
thorities cited  above,  we  think,  establish  the 
proposition  that  the  federal  court,  if  such 
was  its  purpose  was  without  authority,  or 
jurisdiction  to  authorize  Us  receiver  to  pros- 
ecute appeals  in  this  court  and  to  thus  Inter- 
meddle with  the  rights  of  the  parties,  and 
that  he  should  not  be  entertained  or  beard 
here  on  such  appeals.  Quite  a  different  ques- 
tion would  be  prosecuted  If  It  was  the  trustee 
In  bankruptcy  Intervening.  Hemdou  v.  How- 
ard, 9  Wall.  664,  19  L.  Ed.  809 ;  Loveland  on 
Bankruptcy,  3tiO  and  note  92. 

But  it  is  suggested  that  although  allowed 
on  the  petition  of  the  special  receiver.  It  Is 
an  appeal  by  the  bankrupt  corporation,  and 
that  as  th«  decree  appealed  from  adjudges 
said  bankrupt  to  be  Indebted  to  plaintiff  in 
the  sum  of  $35,000.00,  and  that  the  same  is  a 
valid  lien  on  the  land  sold,  and  was  pro- 
nounced after  the  bankruptcy  proceedings 
were  begun  In  a  suit  brought  before  the 
petition  in  bankruptcy  was  filed,  the  bank- 
rupt has  the  right  to  prosecute  the  appeal. 
Counsel  cite  for  this  proposition,  Lioveland 
on  Bankruptcy,  (2d  Ed.)  360-361.  We  think 
It  unnecessary  to  respond  to  this  conten- 
tion. This  appeal  was  awarded  on  the  peti- 
tion of  the  special  receiver.  It  is  distinctly 
and  properly  considered  his  appeal  as  receiv- 
er. The  bankrupt  Is  In  no  sense  appellant 
The  special  receiver  filed  his  petition  claim- 
ing to  do  so  under  the  authority  of  the  fed- 
eral court  An  appeal  had  been  previously 
denied  the  corporation.  It  is  the  special  re- 
ceiver, not  the  corporation  prosecuting  this  ap- 
peal, and  the  question  before  us  is  should  he 
be  heard.   We  have  concluded  he  should  not  be. 

Our  opinion,  therefore.  Is  to  sustain  the 
motion  to  dismiss  both  appeals,  and  we  will 
80  order. 

(«7  W.  Va.  689) 

ARMSTRONG  et  al.  v.  MARYLAND  COAL 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1910.     Uebeariug  Denied 

Oct  29,  1910.) 

(SyXlalua  by  the  Court.) 

1.  Spbcific  Performance  (§  32*)— Unilater- 
al Contracts — Contract  for  Sale  of  Land 
Signed  Onlt  bt  Purchaser. 

As  an  exception  to  the  general  rale,  a  con- 
tract for  the  sale  of  land,  signed  by  the  vendee 


only,  may  in  a  propep  case  be  spedfically  en- 
forced at  the  suit  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  %  93 ;   Dec.  Dig.  f  82.»] 

2.  Frauds,  Statute  of  (8  116*)— AuTiroRinr 
OP  Agent  to  Sell  Land — Necessity  fob 
Writing. 

If  an  agent  be  authorized  to  sell  land  it  is 
not  necessary  that  his  authority  to  sell  be  in 
writing. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute  of.   Cent   Dig.   §§   251-260;    Dec.   Dig.   { 

3.  Mines  and  Minerals  (I  55*)— Sales. 

If  the  principal  in  ratifying  and  approving 
a  contract  by  his  agent  for  tlie  sale  and  pur- 
<4ase  of  a  certain  vein  or  stratum  of  coal  and 
mining  rights,  modify  the  terms  thereof,  and 
with  Icnowledge  thereof,  the  vendee  finally  ac- 
cepts the  contract  without  objection  thereto  he 
will  be  regarded  as  having  acceded  to  the  modi- 
fication and  will  be  bound  by  the  contract  aa 
modified. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  55.*] 

4.  Specific  Performance  (§  66*)  —  Option 
Contracts— Construction.  ^ 

An  option  contract  for  the  sale  and  pur- 
chase of  a  certain  vein  or  stratum  of  coal  and 
mining  rights,  calling  for  final  acceptance  by  a 
day  specified,  gave  the  vendee  the  richt  there- 
after to  arbitrarily  object  to  the  quality  of  the 
coal,  the  character  or  location  of  the  surface,  or 
to  any  title  or  conveyance,  or  to  the  terms  of 
mining;  rights,  and  if  the  vendors  were  unable  or 
unwilling  to  remove  the  same,  the  riglit  to  either 
party  to  rescind  the  sale.  Held,  that  after  such 
final  acceptance  by  the  vendee,  investigation  of 
the  coal,  coal  beds,  surface  and  mining  rights, 
and  final  election  to  take  the  property  agreeably 
to  the  terms  of  the  contract  and  calling  for 
abstract  of  title,  deed,  etc.,  the  vendee  thereby 
waived  the  right  to  interpose  any  such  arbitrary 
objection,  and  that  upon  tender  of  abstracts  of 
title  and  deed  giving  good  title  and  reasonabie 
and  adequate  mining  rights,  the  vendor  was  en- 
titled to  specific  execution  of  the  contract 

[BM.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  !  60.*] 

6.  Specific  Performance  (§  32*)— Mutualitt 
OF  Contract  for  Sale  of  Land. 

Where  at  the  time  of  the  contract  for  the 
sale  and  purchase  of  land  the  purchaser  has 
knowledge  of  the  location  of  the  title,  and  that 
the  vendor  is  not  the  owner,  but  represents  the 
owner  as  agent,  and  depends  for  performance  of 
the  contract  on  procuring  the  deed,  the  ratifica- 
tion and  approval  of  the  owners;  and  with  the 
further  knowledge  that  the  vendor  has  procured 
such  ratification,  and  that  he  and  his  principals 
are  proceeding  in  good  faith  in  the  performance 
of  tne  contract,  there  is  no  such  lack  of  mu- 
tuality of  contract  as  will '  excuse  specific  per^ 
formance  thereof  by  the  vendee.      * 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  32.*J 

6.  Specific  Performance  (|  05*) — Contract 
for  Sale  of  Mining  Rioiits. 

When  the  vendee  in  such  an  option  contract 
for  the  sale  and  purchase  of  coal  and  mining 
rights,  after  investigation  of  the  diameter  of 
the  coal  and  mining  rights  as  contemplated  by 
the  contract,  notified  the  vendor  in  writing  of 
tis  final  election  to  take  the  property,  waiving 
thereby  the  right  to  make  such  arbitrary  objec- 
tions thereto,  and  the  right  to  rescind  and  can- 
cel the  contract,  specific  execution  of  the  con- 
tract by  him  may  be  decreed,  if  the  vendor,  at 
the  time  when  by  the  contract  or  the  equity  of 
the  case  he  is  required  to  do  so,  is  able  to  con- 
vey a  good  title  to  the  coal,  and  tenders  a  deed, 
granting  the  same  and  at  least  reasonable  and 


*For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  &  Rep'r  ladeze* 
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adequate  mlnlne  rights,  specific  performance  of 
the  contract  will  be  decreed,  though  the  mining 
rights  owned  and  appertaining  to  the  coal  under 
each  tract  described  be  not  in  all  respects  uni- 
form. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S§  25T-277;  Dec  Dig.  i 
95.*] 

7.  MiNEB  AND  Minerals  (g  55*)— Contbact 
FOR  Sale  or  Minino  Rights— Rights  of 
Purchases. 

Where  under  such  a  contract  the  purchaser 
with  knowledge  of  the  character  of  the  mining 
rights  which  the  vendor  owns  and  is  able  to  con- 
vey finally  elects  to  take  the  property,  and  said 
mining  rights  are  reasonably  adequate  for  the 
purposes  of  mining  and  removing  the  coal  con- 
veyed, and  from  co-terminous  tracts,  the  pur- 
chaser may  not,  as  a  condition  precedent  to  the 
execution  of  the  contract,  demand  as  mining 
rights  the  right  to  .remove  over,  through  and 
under  the  lands  in  which  the  coal  conveyed  is 
situated  coal  thereafter  acquired  by  the  purchas- 
er; the  right  to  make  and  maintain  all  neces- 
sary and  desirable  dumps,  air-ways,  haulage- 
ways,  and  drain-ways  through  and  upon  the 
surface  of  the  land  attd  every  part  thereof;  a 
covenant  against  liability  for  subsidence,  or  in- 
juries occasioned  by  mining,  removing,  coking, 
manufacturing  or  carrying  away  the  coal  or 
products  thereof;  the  grant  of  a  perpetual  ease- 
ment of  8upix>rt  and  maintenance  of  support 
of  the  coal  vein  or  stratum  conveyed  in  its  then 
natural  condition  or  position;  a  covenant  that 
in  mining  for  oil  or  gas,  wells  shall  not  be 
drilled  except  through  the  solid  coal  conveyed, 
and  upon  condition  that  the  purchaser,  his  heirs 
or  assigns,  shall  be  first  paid  a  fair  price  for  the 
coal,  not  less  than  one  hundred  feet  square  nec- 
essary to  protect  each  well,  the  law  of  the  con- 
tract giving  and  protecting  the  purchaser  in  all 
such  rights  which  under  the  contract  he  is  en- 
titled to  demand. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  53.*] 

8.  Vendor  and  Pdrchaseb  (J  134*)  —  Oon- 
TBACT  FOB  Sale  of  Land  —  Incumbrance 
Readily  Removeaele. 

A  mere  incumbrance  on  real  estate  which 
may  readily  be  removed  and  discharged  out  of 
the  purchase  money  is  not  a  bar  to  specific  ex- 
ecution of  a  contract  for  the  sale  and  convey- 
ance thereof. 

[E!d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  {|  250-234,  258;  Dec. 
Dig.  !  134.*] 

9.  Specific  Performance  (|  92*)— Contract 
TO  Sell  Land — Right  op  Vendor— Abilitt 
TO  Convey  Title. 

If  a  vendor  is  able  to  make  the  stipulated 
title  at  the  time  when  by  the  terms  of  his  con- 
tract, or  by  the  equities  of  the  particular  case, 
he  is  required  to  make  conveyance,  in  order  to 
entitle  himseK  to  the  consideration,  this  is  suf- 
ficient to  entitle  him  to  8p«cific  execution, 
thouch  he  may  not  have  been  in  a  situation  to 
perform  the  contract  literally  at  the  time  he 
brought  his  suit. 

[Ed.  Note.— For  other  cases,  see  Spec'^c  Per- 
formance, Cent  Dig.  !i  233-244;    Dec.  Dig.  § 

10.  Appeal  and  Brbob  {!  1044*)  —  Proceed- 
ings—Right  to  Title  Reference. 

Though  in  a  suit  for  specific  performance, 
the  general  rule  is  that  if  there  be  doubt  as  to 
the  title,  or  defpndant  request  it,  the  court 
should  order  a  title  reference,  nevertheless  if 
the  parties  have  taken  all  their  evidence  and  sub- 
mitted the  cause  to  the  court  for  final  adjudica- 
tion, without  motion  or  request  for  such  refer- 
en<v  until  after  the  court  has  pronounced  its  de- 
cision,  and   the  facts  proven  are  sufiicient  to 


show  prima  facie  a  good  title  In  the  plaintiff, 
the  decree  below  will  not  be  reversed  nere  for 
alleged  error  in  overruling  defendant's  motion 
for  such  title  reference,  the  motion  then  lieing 
too  late. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1044.*] 

11.  Depositions  (S  111*)  —  Exceftionb  -• 
Waiver. 

Bxceptions  to  depositions  recorded  by  th» 
officer  taking  the  same  will,  as  a  general  rule, 
l>e  regarded  as  waived,  unless  brought  to  th« 
attention  of  the  court  at  the  hearing  and  the 
ruling  of  the  court  obtained  thereon,  and  un- 
less the  evidence  excepted  to  be  wholly  incom- 
petent it  may  be  g;iven  such  probative  effect 
as  without  such  objections  it  may  be  legally 
entitled  to  have. 

[Bd.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §§  329-339;   Dec  Dig.  g  111.*] 

12.  Vendob  and  Purchabrb  (|  172*)  — Con- 
tract to  Convey  Minebai.  Biouts— Riout 
OF  Vendob  to  Intebebt. 

Where  by  the  terms  of  a  contract  for  the 
sale  and  purchase  of  a  certain  vein  or  stratum 
of  coal,  and  mining  rights,  the  purchaser  is  not 
let  into  possession  of  the  property,  except  to 
make  preliminary  investigations  and  tests,  and 
is  not  authorized  to  mine  or  operate  the  prop- 
erty except  upon  compliance  with  all  the  terms 
of  the  contract,  by  paying  the  purchase  money 
and  obtaining  a  deed,  and  by  the  terms  of  the 
contract  the  purchase  money  is  pa.vabie^  only 
upon  a  tender  of  the  deed,  the  purchaser  is  not 
in  a  suit  against  him  for  specific  pprformance 
chargeable  with  interest  on  the  principal  of  the 
purchase  money  except  from  the  time  of  the 
tendar  of  a  proper  deed  for  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  849-351 ;  Dec.  Dig.  I 
172.*] 

13.  Vendor  and  Pcbohaseb  (|  160*)— Con- 
veyance. 

An  agreement  by  co-tenants  to  convey  land 
by  good  and  sufficient  warranty  deed,  does  not 
require  either  to  warrant  the  title  of  the  others. 
It  is  complied  with  if  each  makes  a  separate 
deed  for  his  moiety,  or  if  all  join  in  a  deed  in 
which  each  grantor  warrants  his  share  but  not 
tliat  of  his  co-grantors. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  150.*] 

14.  Specific  Pebfobmance  (i  106*)— Parties. 
Where  a  vendor  in  his  lite  time  brings  suit 

for  specific  performance  of  a  contract  for  the 
sale  of  land,  and  tenders  with  his  bill,  or  in  the 
cause  and  pending  the  suit,  his  deed  in  execution 
of  the  contract,  and  dies  before  decree  his  heirs 
are  not  necessary  parties  to  a  valid  decree  of 
specific  performance  and  delivery  of  the  deed 
thus  tendered,  the  deed  of  the  vendor  being  suf- 
ficipnt  to  pass  the  title  of  the  grantor,  relating 
back  to  the  date  of  such  tender. 

[Bd.  Note.— For  other  cases,  see  Specific  Pet^ 
formance,  Dec.  Dig.  S  10«.*] 

Appeal  from  Circuit  Court,  Taylor  County. 

Action  by  Adolphus  Armstrong  and  others 
against  the  Maryland  Coal  Company  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.     Modified  and  affirmed. 

Brown,  Jackson  &  Knight  and  Wm.  EL 
Walsh,  for  appellants.  Davis  &  Davis,  O.  B. 
Swartz,  and  6.  H.  A.  Kunst,  for  appellees. 

MILLER,  J.  The  executory  contract,  spe- 
cific execution  of  which  by  the  Maryland 
Coal  Company  is  sought  by  the  bill,  is  cov- 
ered:   First,  by  the  original  or  option  con- 


•For  other  cues  see  same  toQle  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serleii  ft  Uep'r  Indexes 
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tract  of  January  21,  190S,  as  modlfled  and 
ludorsed  thereon  January  31,  1908,  executed 
by  Reefer  &  Thorn,  copartners,  and  W.  P. 
Goff  and  J.  W.  Brown,  as  Individuals,  but  In 
fact  as  agents  for  plalntlfFs  and  John  T.  Mc- 
Graw,  and  calling  for  final  acceptance  on 
or  before  February  8,  1903;  second,  by  the 
so  called  acceptance  contract  executed  by  the 
defendant  company,  by  J.  E.  Knapp,  presi- 
dent, under  Its  corporate  seal ;  third,  by  a 
telegram  from.  W.  E.  Walsh,  attorney  for 
defendant,  to  W.  P.  Goff,  May  16,  1903,  and 
followed  by  duplicate  letters  dated  May  19, 
1903,  addressed  by  defendant  company  to  J. 
H.  Kunst,  Reefer  &  Thorn,  and  J.  W.  Brown, 
respectively,  as  follows:  "We  hereby  con- 
firm our  final  election, — communicated  to 
you  and  others  concerned  In  Col.  McGraw's 
ofBce  at  Grafton  and  telegraphed  to  Dr.  W. 
P.  Goff  by  Mr.  W.  'E.  Walsh,  attorney,  on 
last  Saturday  evening,  sixteenth. Instant, — 
to  take  the  John  T.  McGraw  and  the  Arm- 
strong and  Kunst  properties,  agreeably  to  the 
agreement  of  January  21st  last,  signed  by 
W.  P.  Goff,  Reefer  it  Thorn,  and  J.  W. 
Brown.  As  we  are  anxious  to  have  the  pur- 
chase completed,  and  property  transferred, 
80  as  to  get  to  work  on  It,  we  shall  be  mndi 
obliged  if  you  will  kindly  hurry  forward  all 
that  remains  to  be  done  upon  your  part,  par- 
ticularly the  furnishing  of  abstracts  of  ti- 
tles, for  which  Mr.  Walsh  is  waiting."  And 
fourth,  and  lastly,  by  the  following  com- 
munication dated  February  7,  -1903,  address- 
ed to  said  Reefer  by  plaintiffs  Adolphus 
Armstrong  and  John  H.  Kunst:  "Referring 
to  your  contract  with  Frank  G.  Brack^tt,  dat- 
ed January  21,  1903,  providing  for  the  con- 
ditional sale  of  our  coal  and  mining  rights 
designated  therein  as  the  Armstrong  &  Kunst 
tract  of  about  twelve  (1200)  acres  of  the 
Pittsburg  vein,  north  side  of  the  B.  &  O.  R. 
R.  near  Simpson  Station,  in  Taylor  County, 
W.'  Va.  we  hereby  agree  to  confirm  the  same 
upon  the  payment  to  us  for  Two  hundred  & 
Fifteen  (215)  dollars  per  acre  for  said  coal 
and  milting  rights  thereto  belonging  as  set 
forth  In  said  contract, — to  be  cash  if  so  de- 
sired by  us.  We  to  have  sixty  dollars  per 
acre  for  twenty-six  (26)  acres  of  land  ad- 
joining said  coal  and  the  Sand  lick  R.  R. 
— nearest  to  the  B.  &  O.  R.  R." 

On  February  15, 1903,  Brown  by  letter  ad- 
vised Walsh,  defendant's  attorney,  of  the 
confirmation  of  the  contract  by  Armstrong 
and  Kunst,  and  that  they,  himself  and  oth- 
ers, were  then  in  a  position  to  carry  out  their 
contract  with  the  coal  company.  There  is 
no  doubt,  therefore,  that  the  coal  company 
and  Knapp,  its  president,  as  well  as  Walsh, 
Its  attorney,  were  fully  advised  of  the  re- 
lationship of  Armstrong  and  Kunst  to  the 
contract,  prior  to  the  final  election  of  the 
coal  company  of  May  16,  1903,  and  confirma- 
tion thereof  of  May  19, 1903  to  take  the  prop- 
erty. If  not,  why  did  It  notify  them  thereof, 
and  thereafter  conduct  their  negotiations  di- 


rectly with  them  for  final  consummation  of 
the  purchase? 

On  bill,  answers,  and  proofs  taken,  the 
court  below,  February  12,  1908,  pronounced 
the  decree  appealed  from,  overruling  appel- 
lant's motion  for  a  title  reference,  and  for 
a  survey,  and  adjudging  that  it  pay  plaintiffs, 
A.  E.  N.  Means,  curator  of  the  estate  of 
Adolphus  Armstrong,  deceased,  John  H.  A. 
Kunst,  In  his  own  right,  and  as. executor  of 
the  last  win  and  testament  of  George  H.  A. 
Kunst,  deceased,  Elonora  Batson,  Louisa 
Ennst,  Charles  F.  W.  Kunst,  Albert  H.  Kunst 
and  Amelia  Kunst,  the  sum  of  $203,375.28, 
the  purchase  money  agreed  to  be  paid  plain- 
tiffs with  Interest  from  August  22,  1903,  to 
the  date  of  said  decree;  and  also  to  Its  co- 
defendants  Brown,  Reefer,  Goff  and  Thorn, 
the  sum  of  $13,563.95,  the  residue  of  the  pur- 
chase money  agreed  to  be  paid  them,  with  In- 
terest thereon  from  August  22,  1903,  to  the 
date  of  said  decree;  the  right  being  reserv- 
ed therein  to  defendant  company,  however, 
to  pay  Albert  B.  Batson,  executor,  the  sum 
of  $2,029.33,  principal  and  Interest  of  a  pur- 
chase money  lien  on  one  of  the  tracts  pur- 
chased, out  of  the  amount  so  decreed  In  fa- 
vor of  said  plaintiffs,  and  for  which  it  should 
have  credit  thereon;  and  also  further  ad- 
judging, that  upon  the  payment  of  the  sums 
so  decreed  against  it,  the  defendant  should 
have  leave  to  withdraw  the  deed  of  October 
9,  1905,  executed  by  plaintiffs,  and  as  the  rec- 
ord shows,  tendered  with  the  deposition  of 
G.  H.  A.  Kunst,  on  May  4,  1906.  And  fur- 
ther decreeing  that  if  said  sums  so  decreed, 
with  interest  and  costs,  should  not  be  paid 
within  thirty  days  from  the  rise  of  the  court, 
that  the  commissioners  thereby  appointed 
should  sell  the  property  mentioned  and  de- 
scribed in  the  deed  to  the  highest  and  best 
bidder  for  cash,  as  In  said  decree  prescribed. 

A  clear  comprehension  of  the  imiwrtant 
provisions  of  the  contract  In  Its  several  parts 
Is  essential  to  a  proper  disposition  of  the 
points  of  error  relied  upon.  First,  the  orig- 
inal option  contract  contemplates  a  final  ac- 
ceptance on  or  before  February  8,  1903,  and 
payment  at  tBe  same  time  of  $50,000,  sig- 
nifying such  acceptance,  the  remainder  to  be 
paid  on  the  completion  of  the  survey,  exam- 
ination of  the  title  and  property,  and  tender 
of  a  proper  deed.  But  in  what  respect  was 
this  acceptance  to  be  final?  Certainly  not  in 
the  sense  of  being  Irrevocable,  for  by  other 
provisions  circumstances  and  conditions  are 
anticipated  under  which  either  party  may 
rescind.  It  provides  that  should  the  coal 
company  thereafter  Insist  on  any  objection 
to  the  quality  of  the  coal,  the  character  of 
the  coal  beds,  or  to  the  character  or  location 
of  the  surface,  or  to  any  title  or  conveyance 
or  to  the  terms  of  mining  rights,  which  the 
vendor  should  be  unable  or  unwilling  to  re-  ' 
move  or  comply  with,  then  either  party 
should  have  the  rieht  to  rescind  the  sale  al- 
together, in  which  event  the  payments  made 
should  be  repaid  to  the  coal  company;   and 
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said  contract  by  the  last  paragraph  spedflc- 
ally  stipulates  that  these  payments  were  to 
be  made  "subject  to  the  final  consummation 
of  the  sale,"  as  therein  stipulated. 

This  contract  amounted  to  no  more  than  a 
mere  offer  to  sell,  and  even  after  the  final 
acceptance  called  for.  It  still  left  the  coal 
company  free  if  its  objections,  whether  rea- 
sonable or  not,  were  not  complied  with,  to 
rescind  the  contract.  After  such  objections 
the  only  way  the  coal  company  could  be 
bound  by  Its  final  acceptance  was  to  literally 
remove  such  objections.  In  this  way  and  In 
this  way  alone,  and  by  complying  with  their 
covenants  to  thereafter  furnish  abstracts  of 
title,  and  to  tender  good  and  sufficient  deed 
or  deeds  for  the  property,  could  the  vendors 
have  put  themselves  in  a  position  to  call  for 
specific  <>zecution  of  the  contract 

But  the  acceptance  of  the  coal  company  of 
February  4,  1903,  was  not  the  one  contem- 
plated by  the  contract  For  although  the 
first  paragraph  says :  "This  company  hereby 
approves  and  ratifies  the  agreement;"  and 
the  second  paragraph  says:  "That  subject 
in  every  respect  to  the  terms  and  provisions 
of  said  agreements,  this  company  hereby  ac- 
cepts the  said  premises  and  agrees  to  pur- 
chase the  same;"  and  the  third  paragraph 
refers  to  the  $50,000  payment  "as  "the  ac- 
ceptance payment  mentioned  In  the  said 
agreements,"  yet  the  fourth  paragraph  stip- 
ulates that  its  "acceptance  presuppoises,  as  a 
condition  precedent  to  its  becoming  final  and 
irrevocable,  the  full  and  satisfactory  per- 
formance and  observance"  by  the  vendors, 
"and  each  of  them,  of  all  the  undertakings 
and  conditions  contained  in  said  agreements 
on  their  part  to  be  Isept,  performed  and  ob- 
served," and  reserves  to  Itself  not  only  the 
right  to  revoke  and  rescind  its  acceptance 
and  receive  bacl£  the  payments  made  for  any 
neglect,  fault  or  failure  on  the  part  of  any 
of  the  vendors  or  either  of  them  in  the  prem- 
ises, or  upon  the  happening  of  any  of  the 
contingencies  mentioned  in  or  contemplated 
by  said  agreements,  but  "Jor  any  oauie  or 
causes."  This  latter  clause  seems  to  enlarge 
the  rights  of  the  coal  company,  and  to  limit 
the  original  contract  and  the  terms  of  its 
acceptance  thereof.  But  whatever  be  the  ef- 
fect of  this  modifying  clause,  the  view  we 
have  taken  of  the  case  renders  it  unnecessa- 
ry to  decide. 

The  third  is  the  part  of  the  contract  main- 
ly relied  upon  by  the  plaintiffs,  namely,  the 
telegram  of  Walsh  to  Goff,  and  the  confirma- 
tory letters  of  May  10,  1003.  These  consid- 
ered in  the  light  of  the  transactions  and  deal- 
ings between  the  plaintiffs  and  the  coal 
company  up  to  that  time.  It  is  affirmed, 
amounted  to  a  waiver  of  all  objections  to  the 
.quality  or  character  of  coal,  the  character 
or  location  of  the  surface,  or  the  title  or  min- 
ing rights  of  the  plaintiffs,  and  rendered  the 
contract  thereafter  irrevocable  and  subject 
to  no  other  terms  or  conditioos  except  the 


furnishing  of  abstracts  of  title  and  tender  of 
deeds  as  stipulated  therein. 

Besides  other  important  questions  the  plead- 
ings and  proofs  present  the  following,  afSrmed 
by  plaintiffs  and  denied  by  the  defendant  com- 
pany: First,  did  the  contract  of  January  21, 
1903,  and  Its  ratification  by  Adolpbus  Arm- 
strong and  John  H.  Kunst,  constitute  a  con- 
tinuing offer  by  plaintiffs  to  the  defendant 
company  to  sell  said  coal  and  mining  rights, 
and  the  land  described  In  the  deed  approved 
by  the  final  decree?  Second,  was  the  alleged 
final  election  or  acceptance  of  May  19,  1903, 
In  fact  final,  or  did  it  leave  the  coal  com- 
pany still  free  to  recede  therefrom  for  any 
cause?  Third,  was  the  contract  void  for 
lack  of  mutuality?  Fourth,  are  the  mining 
rights  tendered  by  the  plaintiffs  by  said  deed 
so  Insufficient  under  the  contract  as  to  jus- 
tify the  court  In  refusing  specific  perform- 
ance? 

It  is  pertinent  to  note  in  this  connection 
that  the  coal  company,  after  obtaining  the 
consent  of  Goff,  Reefer,  Thorn  and  Brown, 
elected  to  segregate  the  contract)  for  the 
McGraw  land  and  the  railroad,  and  had  prior 
to  this  suit  finally  consummated  the  contract 
with  McGraw  for  his  property,  and  had  al- 
so concluded  a  satisfactory  contract  as  to  the 
Sand  Lick  Railroad,  and  car  service,  called 
for  in  the  option ;  also  that  before  and  after 
that  time  it  had  begun  and  continued  its 
negotiations  for  plaintiffs'  lands  and  mining 
rights  directly  with  Armstrong  and  Kunst, 
and  as  we  have  seen,  bad  given  notice  to 
them  of  its  acceptance  of  the  property  upon 
the  terms  of  the  contract  by  their  letters  of 
May  19,  1903. 

Notwithstanding  this  status  of  the  parties 
appellant  in  its  answer  and  In  argument  con- 
tends, that  the  contract  of  January  21st  was 
not  the  contract  of  plaintiffs,  binding  them 
and  constituting  a  continuing  offer ;  that  the 
ratification  thereof  by  Armstrong  and  Kunst 
of  February  7,  1903,  addressed  to  Reefer,  and 
not  to  defendant  company,  and  being  subse- 
quent in  time  to  its  acceptance  of  February. 
4,  1903,  the  latter  acceptance  did  not  make  a 
contract  binding  either  the  coal  company,  or 
Armstrong  and  Kunst  or  plaintiffs,  because 
not  parties  to  the  contract,  and  because  the 
ratification  of  Armstrong  and  Kunst  under- 
took to  impose  new  terms  and  conditions  not 
covered  by  the  contract  accepted,  namely, 
that  they  were  to  have  $60  per  acre  for  26 
acres  of  land  adjoining  said  coal,  and  that 
the  residue  of  the  purchase  money  if  de- 
sired by  them  should  be  paid  in  cash,  and 
not  as  the  contract  provided,  "to  t»e  paid, 
or  satisfactorily  arranged  for  on  the  comple- 
tion of  survey,  examination  of  property  and 
title,  and  tender  of  proper  deed";  and  that 
$215  per  acre  thereof  should  be  paid  to  them, 
the  remaining  $10  per  acre  of  course  to  go 
to  Reefer,  Thorn,  Brown  and  Goff,  In  place 
of  paying  the  whole  price  to  the  optlonors 
as  the  contract  provided.     These  positions 
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are  predicated  mnlnly  on  the  theory  of  want 
of  agency,  or  authority  of  Goff,  Reefer,  Thorn 
and  Brown. 

Did  these  optionors  represent  plaintlfTs? 
By  the  terms  of  their  contract  they  proposed 
to  sell  what  was  commonly  known  as  the 
Armstrong  and  Kunst  property.  This  was 
some  notice  to  defendant.  But  did  they  have 
authority?  The  bill  alleges  that  they  did. 
The  defendant  company  in  its  answer  does 
not  deny  this,  but  says  that  it  does  not  know 
■what  the  fact  is.  The  fact  of  agency  Is  seri- 
ously questioned  by  no  one,  and  both  Arm- 
strong and  Kunst  testify  that  they  subse- 
quently ratified  the  contract.  Kunst,  as  ex- 
ecutor, by  the  will  of  his  father,  had  authori- 
ty to  convey  tne  property,  with  the  consent 
of  the  plaintiffs  as  devisees,  which  had  been 
given.  Moreover,  the  evidence  discloses  many 
Interviews  and  negotiations  by  the  oflScers 
and  agents  of  the  defendant  company  direct- 
ly with  Armstrong  and  Kunst,  representing 
themselves  and  the  other  plaintiffs,  and 
there  can  be  no  doubt  of  the  fact  that  de- 
fendant had  full  knowledge  of  such  agency, 
if  not  from  the  beginning  certainly  at  the 
time  of  its  final  election  and  confirmation  of 
the  contract  In  May,  1903.  With  such  knowl- 
edge and  notice  how  can  defendant  company 
be  heard  to  say  that  such  election  and  con- 
firmation did  not  make  a  binding  contract? 
That  defendant  company  recognized  and  treat- 
ed said  contract  as  one  made  with  Armstrong 
and  Kunst,  and  as  segregated  from  its  con- 
tract with  McGraw  as  confirmed  by  the  let- 
ter of  Kuapp,  president,  to  Brackett,  July  13, 
1903.  In  which  among  other  things  he  says: 
"Although  I  propose  to  live  up  to  the  spirit 
and  letter  of  our  contract  with  Armstrong 
and  Kunst,  I  am  not  nearly  so  anxious  to 
secure  that  property  as  before  McGraw  came 
to  terms." 

But  It  Is  contended  that  the  contract  was 
not  signed  by  or  on  behalf  of  plaintiffs  so  as 
to  make  it  binding  on  them  and  enforceable 
against  the  defendant  company,  and  the  stat- 
ute of  frauds  is  relied  upon.  In  our  opin- 
ion there  is  nothing  In  this  contention.  If 
Armstrong  and  Kunst,  representing  them- 
selves and  the  other  plaintiffs,  had  not  so 
ratified  the  contract,  the  contract  would  nev- 
ertheless bind  the  parties.  A  well  recognized 
exception  to  the  general  rule  is  that  a  con- 
tract for  the  sale  of  land,  signed  only  by  the 
vendee  may  be  specifically  enforced  at  the 
suit  of  the  vendor.  Martindale  on  Convey- 
ancing, section  6 ;  Pomeroy  on  Contracts,  sec- 
tion 170;  Wyeth  v.  Mahoney,  32  Grat.  (Va.) 
645 ;  Creigh's  Adm'r  v.  Boggs,  19  W.  Va.  240 ; 
Bumgnrdner  ▼.  Leavltt,  35  W.  Va.  194,  13  S. 
E.  67,  12  L.  R.  A.  776.  The  signatures  of  nei- 
ther principals  nor  agents  were  necessary  to 
render  the  contract  enforceable  at  the  suit 
of  the  vendor.  Neither  was  it  necessary  that 
the  authority  of  the  agents  should  have  been 
In  writing.  Terby  v.  Grigsby,  9  Leigh  (Va.) 
387;  Conaway  v.  Sweeney,  24  W.  Va.  643; 
Wyeth,  T.  Maboney,  supra. 


*  We  see  little  merit  in  the  defense  that  the 
terms  of  the  contract  as  accepted  were  modi- 
fled  by  the  subsequent  ratification  of  Arm- 
strong and  Kunst  of  February  7th,  1903. 
It  Is  clearly  shown  by  allegation  and  proof 
that  the  coal  company  had  been  fully  advised 
of  these  modifications,  and  that  they  had 
been  the  subject  of  correspondence  and  Inter-  ■ 
view  prior  to  its  final  acceptance  of  May  19, 
1903;  and  though  that  acceptance  by  its 
terms  was  "agreeably  to  the  agreement  of 
January  21st  last,"  It  could  not  have  been  in- 
tended thereby  to  Ignore  or  repudiate  the 
terms  imposed  by  the  ratiflcatlon  of  Arm- 
strong and  Kunst.  When  this  ratification 
was  transmitted  by  Reefer  to  Walsh,  attor- 
ns for  defendant,  his  attention  was  especial- 
ly called  to  these  modifications,  and  there  la 
not  a  syllable  of  evidence  showing  any  objec- 
tion thereto.  On  the  contrary  it  appears  that 
all  subsequent  negotiations  proceeded  unin- 
terruptedly, and  that  at  no  time  or  place  did 
any  officer,  agent  or  representative  of  the  coal 
company  raise  any  question  with  the  plain- 
tiffs or  with  any  one  representing  them  re- 
specting any  of  these  provisions. 

Next  was  the  acceptance  by  defendant  com- 
pany of  May  19, 1903,  final  In  fact?  The  tele- 
gram from  Walsh,  attorney,  to  Goff,  three 
days  previous,  said:  "We  elect  to  take  the 
McGraw  and  the  Armstrong  and  Kunst  prop- 
erties ;"  the  letter  of  May  19th,  "We  hereby 
confirm  our  final  election, — communicated  to 
you  and  others,"  True  these  communications 
say,  "according  to"  or  "agreeably  to"  the  con- 
tract or  agreement  of  January  21,  and  It  is 
Insisted  that  by  these  terms  of  its  acceptance 
the  coal  company  waived  none  of  the  terms 
and  conditions  of  the  original  contract,  as  ac- 
cepted February  4th,  1908,  Including  the  right 
to  Interpose  any  or  all  of  the  objections  which 
by  that  contract  It  was  entitled  to  Interpose. 

Considered  apart  from  anything  that  inter- 
vened between  the  date  of  its  first,  and  its 
final  acceptance  of  May  19th,  It  is  evident 
that  the  coal  company  Intended  to  be  bound 
In  a  different  way  by  the  latter  than  by  the 
former  acceptance.  The  latter  requested 
plaintiffs  "to  hurry  forward  all  that  re- 
mains to  be  done  upon  your  part,  particu- 
larly the  furnishing  of  abstracts  of  title  for 
which  Mr.  Walsh  Is  waiting";  but  we  think 
it  clearly  appears  from  the  papers  and  the 
intervening  negotiations  and  transactions  be- 
tween the  parties  that  defendant  had  In 
the  meantime  considered  all  objections  which 
it  might  have  Interposed  to  the  kind  and 
quality  of  the  coal,  mining  rights,  and  so 
forth,  and  being  then  pressed  for  a  final 
answer  it  determined  to  waive  them  and  to 
finally  and  unconditionally  elect  to  take  the 
property,  agreeably  to  the  terms  of  the  con- 
tract, upon  presentation  of  abstract  of  title 
and  tender  of  proper  deed  or  deeds.  True 
this  no  doubt  implied  further  Investigation 
of  the  title;  but  If  the  plaintiffs  should 
present  a  good  title,  and  tender  a  good  deed, 
the  defendant  intended  by  Its  fint^l  election 
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to  be  bound  anconditionally  to  take  tbe- 
property.  After  defendant's  final  election, 
according  to  the  evidence  of  Armstrong  and 
Kunst,  uncontradicted,  Armstrong  sent  to 
Walsti  abstracts  of  title,  accompanied  by 
deeds,  and  at  least  attempted  to  comply 
with  all  the  demands  thereof.  Tliese  Walsh 
retained  without  exceptions  or  objections 
until  about  the  time  defendant  repudiated 
the  contract,  when  th^  were  left  by  some- 
body In  Armstrong's  o£9ce,  followed  by  a 
letter  objecting  to  the  mining  rights  and 
mailing  what  was  regarded  onerous  and  im- 
possible demands  to  be  later  considered. 
That  defendant  considered  Itself  bo  uncondi- 
tionally bound  by  its  final  election  to  take 
the  property,  Is  made  somewhat  manifest  by 
a  letter  from  Knapp,  president,  to  Bmckett, 
superintendent,  written  afterwards  and 
about  the  time  he  concluded  his  company 
did  not  want  plalntiETs  property,  in  which 
he  says:  "I  sincerely  trust  that,  •  •  • 
we  are  not  so  committed  to  the  property 
that  we  will  have  to  take  It,  whether  we 
wish  to  do  so  or  not."  The  money  market 
bad  become  disturbed,  business  somewhat 
depressed,  and  the  coal  market  very  weak, 
and  as  Knapp  expressed  it  to  Brackett  in 
giring  him  his  cue  for  future  guidance,  "The 
bloom  seems  to  be  off  the  rye."  This  all 
occurred  after  defendant  had  consummated 
the  contract  with  McGraw  for  his  property. 
The  next  question  Is,  Is  the  contract  Yoid 
for  want  of  mutuality?  In  afilrming  the 
proposition  appellant  relies  upon  the  fact 
that  Mrs.  Batson,  one  of  the  plaintiffs,  a 
daughter  and  devisee  of  George  H.  A. 
Kunst,  deceased,  was  a  married  woman,  and 
that  as  she  and  her  husband  are  not  shown 
to  have  executed  and  acknowledged  the  con- 
tract. It  was  not  binding  upon  her — no  mu- 
tuality of  obligation,  and  hence  specific  per- 
formance thereof  could  not  be  enforced 
against  it.  The  general  rule  In  equity  re- 
lied upon,  that  a  contract  to  be  specifically 
enforced  must  in  general  be  mutual  in  its 
obligation  and  In  Its  remedy,  and  must  be 
so  ab  initio,  is  not  controverted.  But  the  re- 
ply of  appellees  Is  that  the  rule  is  only  a 
general  one,  with  many  exceptions,  within 
some  of  which,  presently  to  be  considered, 
the  case  In  hand  logically  and  properly  falls. 
In  support  of  Its  main  proposition  as  to  the 
personal  Incapacity  of  Mrs.  Batson,  a  mar- 
ried woman,  and  that  she  and  her  husband 
bad  not  signed  the  contract,  appellant  relies 
mainly  upon  the  Virginia  cases  of  Shenan- 
doah Valley  R.  R.  Co.  v.  Dunlop,  86  Va.  348, 
10  S.  E.  239;  Chilhowie  Iron  Co.  v.  Gardi- 
ner, 79  Va.  305;  Cheatham  v.  Cheatham, 
81  Va.  395.  The  appellees  are  challenged  to 
present  any  case  In  which  a  married  woman 
has  l>een  permitted  to  sue  for  the  specific 
execution  of  a  contract  void  as  to  her.  A 
sufficient  answer  to  the  argument  based  on 
these  authorities  we  think  is,  that  the  cases 
originated  prior  to  the  present  statutes  of 
Virginia,  and  at  a  time  when  contracts  of 


married  women  in  general  were  void  and 
unenforceable.  The  law  in  Virginia  Is  now 
otherwise  and  Is  and  was  at  the  time  of  the 
contract  Involved  here  different  In  this  state. 
Gentry  v.  Gentry,  87  Va.  478,  12  S.  B.  960; 
Virginia  Coal  &  Iron  Co.  v.  Roberson,  88 
Va.  116,  13  S.  E.  350;  Chapter  66,  Code 
West  Virginia,  1906.  The  Virginia  statutes 
controlling  the  decisions  in  Gentry  v.  Gen- 
try, and  Coal  &  Iron  Co.  v.  Roberson,  Code 
1887,  sections  2286  and  2288  referred  to,  are 
much  broader  and  give  a  married  woman 
much  larger  powers  with  reference  to  her 
separate  estate  than  is  given  by  chapter  06, 
of  our  Code.  By  section  2283  of  the  Vir- 
ginia Code,  she  may,  by  her  sole  act,  con- 
vey or  otherwise  dispose  of  her  separate  es- 
tate, as  if  she  were  unmarried.  But  by  sec- 
tion 3  of  chapter  66  of  our  Code,  though 
she  may  convey  and  devise  her  separate  es- 
tate in  the  same  manner  and  with  like  ef- 
fect as  if  she  were  unmarried,  yet,  unless 
she  be  living  separate  and  apart  from  her 
husband,  she  may  not  sell  or  convey  the 
same,  unless  her  husband  Join  in  the  deed  or 
other  writing  by  which  the  same  Is  sold  or 
conveyed.  By  the  same  section  she  may  by 
power  of  attorney  duly  executed,  her  hus- 
band Joining  therein,  acknowledged  and  cer- 
tified, as  prescribed,  appoint  an  attorney  in 
fact  for  her  and  In  her  name  to  execute  and 
acknowledge  for  record  any  deed  or  other 
writing  which  she  might  acknowledge  in 
person.  By  section  13  of  the  same  chapter, 
a  married  woman  may  be  sued  without  Join- 
ing her  husband,  where  the  action  concerns 
her  separate  property.  And  by  section  15 
of  said  chapter,  she  may  be  sued  in  any 
court  of  law  or  chancery  having  Jurisdic- 
tion, the  same  as  if  she  were  a  feme  sole, 
and  any  judgment  rendered  against  her  In 
any  such  a  suit  Is  made  a  lieu  against  the 
corpus  of  her  separate  real  estate.  Shenan- 
doah Valley  B,  R.  Co.  v.  Dunlop,  supra,  did 
not  lavolve  a  contract  relating  to  the  sepa- 
rate estate  of  a  married  woman,  and  the 
court  in  that  case  says:  "As  to  the  effect  of 
the  wife's  contracts  touching  her  separate 
estate,  we  say  nothing,  for  no  such  question 
arises  In  the  present  case."  This  court  has 
heretofore  decided,  however,  that  under  our 
statute  the  contract  of  a  married  woman 
for  the  sale  of  her  real  estate,  unless  liv- 
ing separate  and  apart  from  her  husband, 
whether  written  or  oral,  cannot  be  specific- 
ally enforced.  Rosenour  v.  Rosenour,  4T 
W.  Va.  554,  35  S.  B.  918. 

But  is  this  rule  applicable  to  the  case  in 
hand?  Mrs.  Batson  owned  comparatively 
but  a  small  Interest  in  the  land  covered  by 
the  contract  She  was  a  devisee  under  the 
will  of  her  father,  G.  H.  A.  Kunst.  By  his 
will,  though  giving  his  executor  power  to 
sell  the  residue  of  bis  estate  real  and  per- 
sonal, he  specifically  provided  in  relation  to 
these  coal  lands  that  his  executors  should 
not  sell  them  without  the  consent  of  the 
majority  of  his  natural  heirs;  but  when  sold. 


Digitized  by 


Google 


W.Va.) 


ARMSTRONG  v.  MARYLAND  COAL  CO. 


It  Is  provided  tbe  execntor  shall  have  power 
to  conTey  the  same.  Whether  under  this 
will  the  consent  of  Mrs.  Batson  would  have 
to  be  evidenced  by  her  and  her  husband  join- 
ing In  the  deed,  or  by  power  of  attorney 
Joined  in  by  him,  we  need  not  decide,  for 
the  reason  that  she  and  her  husband  did 
join  with  the  executors  and  others  in  the  deed 
tendered  appellant  and  approved  in  the  decree 
appealed  from.  Aside  from  this  the  contract 
we  have  here  was  not  originally  made  by 
the  owners  of  the  property,  but  by  Qoff,  Reef- 
er, Thorn  and  Brown.  On  its  face  it  dis- 
closes the  fact  that  the  property  which  they 
undertook  to  sell  was  the  property  known  as 
the  Armstrong  and  Kunst  property,  and  the 
Jctin  T.  McOraw  property,  and  the  record 
discloses  moreover  that  prior  to  the  date 
of  the  contract  appellant  had  interested  it- 
self in  this  property,  knew  that  it  was  owned 
t^  Armstrong  and  Kunst,  and  had  made  in- 
qnity  as  to  the  title,  of  McOraw  as  an  at- 
torney, and  had  been  advised  by  blm  that  in 
his  opinion  the  title  was  good  in  Armstrong 
and  Kunst.  So  that  if  the  fact  of  ownership 
was  Jiot  fully  disclosed  on  the  face  of  the 
contract  the  evidence  renders  it  certain  that 
appellant  knew  who  owned  the  land,  its  gen- 
eral character  and  the  nature  of  the  title 
before  entering  into  the  contract,  and  knew 
at  the  time  of  the  contract  that  Goff,  Reef- 
er, Thorn  and  Brown  did  not  have  title  to 
the  land  but  represented  the  plaintiffs.  The 
provision  of  the  contract  whereby  they  agreed 
to  sell  and  convey  said  land  In  fee  simple, 
free  from  incumbrances,  by  good  and  satis- 
fkctory  general  warranty  deed  or  deeds,  exe- 
cuted by  all  necessary  parties,  is  significant 
of  this  fact  and  that  both  vendors  and  pur- 
chasers understood  that  while  the  vendors 
agreed  to  sell  and  convey,  the  conveyance 
was  to  be  by  the  deed  or  deeds  of  the  real 
owners,  and  which  the  vendors  contracted  to 
secure. 

In  such  a  case  the  general  rule  relied  up- 
on is  without  strict  application.  With  knowl- 
edge (tf  the  location  of  the  title,  and  that  the 
vendors  depended  for  literal  performance  of 
the  contract  on  securing  th#  approval  of  the 
owners,  and  procuring  the  deed  to  be  execut- 
ed by  them;  and  with  the  further  knowledge 
on  the  part  of  appellant  that  the  vendors 
from  the  time  of  the  contract  had  proceed- 
ed with  the  execution  thereof,  had  secured 
the  approval  of  the  contract  by  the  owners, 
and  procured  the  deed  for  the  property  as 
tendered,  there  was  no  lack  of  mutuality  of 
contract  which  will  excuse  specific  perform- 
ance thereof  by  the  vendee.  Dodson  v.  Hays, 
29  W.  Va.  677, 2  S.  B.  415 ;  Kennedy  v.  Bhlen, 
31  W.  Va.  540,  8  S.  E.  398;  Crelgh's  Adm'r 
v.  Hoggs,  supra;  Conaway  v.  Sweeney,  supra; 
Elbon  V.  Adams,  44  W.  Va.  237,  30  S.  E. 
150;  Campbell  v.  Beard,  57  W.  Va.  501,  50 
S.  E.  747;  Woodruff  v.  Woodruff,  44  N.  J. 
Eq.  849,  16  Atl.  4,  1  L.  R.  A.  380.  By  these 
anthbrities  the  statute  of  frauds  does  not 
require  that  the  agent  shall  sign  the  name 


of  his  principal,  the  signing  of  his  own  name 
being  sufficient.  One  or  more  of  them  also 
affirm  the  proposition  that  the  signing  of  a 
contract  by  one  of -two  or  more  executors 
authorized  to  sell,  whether  afterwards  actu- 
ally approved  by  the  co-executors  or  not, 
may  be  specifically  enforced  against  those 
who  did  sign  it;  and  that  where  one  of  two 
or  more  co-tenants  makes  a  contract  for  the 
sale  of  land  owned  Jointly,  and  the  purchas- 
ers are  put  in  possession,  the  act  of  one  be- 
ing for  the  benefit  of  all  is  binding,  unless 
specifically  shown  to  the  contrary  or  r^udl- 
ated;  that  if  an  agent  be  authorized  to  sell, 
though  not  In  writing,  his  contract.  If  in 
writing  and  signed  by  him,  either  as  agent 
or  in  his  Individual  name,  is  binding  upon 
the  vendor  and  enforcible,  our  statute  of 
frauds  not  requiring  the  authority  of  the 
agent  to  be  in  writing,  or  that  he  should 
sign  the  name  of  the  party  to  be  charged 
therewith;  that  It  is  not  essential  that. the 
vendor,  at  the  time  of-  the  contract,  should 
have  such  title  and  capacity  to  convey  the 
property,  or  such  means  and  right  to  ac- 
quire It,  as  would  enable  him  to  fulfill  it  on 
his  part;  if  he  Is  able  to  convey  when  he  Is 
required  by  the  contract,  or  the  equity  of 
the  case  it  Is  sufficient  According  to  Pom- 
eroy,  6  Pom.  Eq.  Jur.  sections  769,  770,  etc., 
want  of  mutuality  at  the  time  of  the  filing 
of  the  bill  for  specific  performance  is  now 
the  test.  And  It  Is  said  in  the  same  con- 
nection, that  Joining  her  husband  in  a  suit 
for  specific  performance  cures  any  want  of 
mutuality  In  the  contract  Citing  among  oth- 
er cases,  Hoover  v.  Calhoun,  16  Orat  (Va.) 
109.  We  think,  therefore,  that  the  contract 
proven  in  this  case  not  lacking  in  mutuality 
in  any  such  way  as  In  this  suit  will  excuse 
performance  thereof  by  defendant 

Next  as  to  the  mining  rights.  We  have 
already  indicated  the  opinion  that  defendant 
by  its  final  election  to  take  the  property 
waived  its  right  to  Interpose  arbitrary  objec- 
tions to  these  mining  rights,  and  the  right 
of  rescission  as  provided  thereby.  But  the 
question  stUl  remains  whether  the  mining 
rights  demanded  were  such  as  considering  its 
final  election  and  waiver  of  right  to  make 
arbitrary  objections  it  tiad  still  reasonably 
the  right  fo  demand.  In  its  answer  api)el- 
lant  says  that  the  contract  was  rescinded  by 
it  with  honest  purpose  and  in  exercise  of 
its  plain  rights  under  the  contract,  and 
"simply  and  solely  because  said  plaintiff, 
Armstrong  and  John  H.  Kunst  then  and 
there  refused  to  remedy  said  mining  rights 
as  aforesaid  and  were  unwilling  to  remove 
this  defendant's  objections  thereto."  We 
think  this  defense  depends  upon  the  question 
whether  the  mining  rights  owned  by  plain- 
tiffs, and  covered  by  their  deed  tendered,  are 
reasonably  sufficient  for  the  mining  and  re- 
moving of  all  the  coal  as  contemplated  by 
the  contract.  The  mining  rights  conveyed 
and  appertaining  to  each  tract  conveyed  are 
not  aU  uniform,  but  they  are  such  mining 
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rights  aa  were  owned  by  the  grantors  and 
as  pertained  to  the  various  tracts  and  as  re- 
served by  or  granted  to  them  in  the  several 
deeds  referred  to,  and  they  seem  to  us  ample 
and  sufficient  for  all  practical  purposes.  The 
deed  grants  aU  the  coal  without  reservations 
as  to  the  manner  of  its  removal.  Generally 
the  mining  rights  granted,  in  specific  terms, 
give  right  of  removal  of  all  the  coal  from 
the  particular  tract  and  from  co-terminous 
tracts,  and  through  and  under  the  same,  and 
generally  to  do  and  perform  all  such  acts  as 
may  be  pecessary  and  desirable  for  the  pur- 
pose of  obtaining  and  removing  the  coal. 
Some  it  Is  true  provide  that  the  coal  may 
not  be  removed  over  the  surface  without 
consent,  others  that  it  Is  not  to  be  removed 
over  the  top  or  surface  except  along  the  outer 
edge  or  outcrop  of  the  coal,  and  others  have 
other  limitations  not  necessary  to  mention. 
But  nowhere  in  pleadings  or  proofs,  or  in  the 
arguments  of  counsel,  is  It  shown  that  these 
mining  rights  thus  specifically  conveyed  or 
necessarily  and  legally  implied  are  not  rea- 
sonably sufficient  for  the  convenient  mining 
and  removal  of  all  of  the  coal  conveyed,  and 
from  adjacent  or  co-terminous  tracts. 

The  additional  mining  rights  demanded  by 
appellant  are  covered  by  a  memorandum  in 
writing  submitted  by  Walsh,  attorney,  to 
Armstrong,  July  25,  1903.  Some  of  them  are 
clearly  covered  by  the  mining  rights  granted 
in  the  deed  tendered,  except  perhaps  as  to 
coals  that  might  thereafter  belong  to  defend- 
ant, which  we  do  not  think  could  reasonably 
be  required  by  the  contract  Other  demands 
were,  the  right  to  make  and  maintain  all 
necessary  and  desirable  dumps,  air- ways,  haul- 
ageways,  drain-ways  to,  through  and  upon 
the  surface  of  said  land,  and  each  and  every 
part  and  parcel  thereof;  that  there  should 
be  a  covenant  to  run  with  the  land,  against 
liability  for  subsidence  of  the  surface,  or 
for  any  injury  thereon  or  therein  occasioned 
by  the  mining,  removing,  coking,  manufac- 
turing or  carrying  away  of  said  coal  or  the 
products  thereof;  the  grant  of  a  perpetual 
easement  of  support  and  maintenance  of  the 
Pittsburg  seam,  vein  or  bed  of  coal  In  Its 
present  natural  condition  and  position,  and 
a  covenant  not  to  do  or  to  permit  anything 
to  be  done  at  any  time  to  cause  the  crack- 
ing, breaking  or  subsidence  of  said  coal, 
or  to  in  any  way.  injure  the  mines,  mining 
equipment,  improvements,  roads  or  water- 
Wiiys  of  the  defendant,  its  successors  and 
assigns;  a  covenant  that  in  mining  and  oper- 
ating for  any  other  coal,  mineral,  oil  or  gas, 
reserved,  the  grantors,  their  heirs  and  as- 
signs, should  not  in  any  way  or  at  any  time 
violate  said  grant  and  covenant  for  support 
and  maintenance,  and  that  they,  their  heirs 
and  assigns,  should  not  at  any  time  sink  or 
bore  wells  for  oil  and  gas,  except  through 
the  solid  coal  of  said  Pittsburg  vein,  and  up- 
on the  condition  that  they  first  pay  appel- 
lant. Its  successors  or  assigns,  a  fair  price 
for  anch  Pittsburg  vein,  not  less  than  one 


hundred  feet  square  for  each  well,  as  It 
might  be  deemed  necessary  or  desirable  to 
leave  in  place  to  protect  each  well. 

The  question  recurs  are  these  such  mining 
rights  and  privileges  as  under  the  contract 
and  after  appellant's  "final  election"  to  take 
the  property  could  reasonably  be  demanded 
of  the  appellees?  The  right  for  dumps,  air- 
ways, haulage-ways,  etc.,  therein  and  on  each 
and  every  part  or  parcel  thereof  is  not 
shown  to  be  reasonably  necessary.  Walsb, 
the  attorney  says  in  his  memorandum  that 
in  making  this  demand  it  was  not  intended 
to  Indicate  that  appellant  should  have  the 
right  to  do  as  it  pleased  with  the  surface. 
Hitched  to  the  provision  against  liability  for 
subsidence  of  the  surface  is  the  provision 
against  liability  which  might  be  Incurred  by 
coking,  manufacturing  or  carrying  away  said 
coal  or  the  products  thereof.  The  deed  ten- 
dered gives  full  right  to  mine  and  remove  all 
coal  without  express  reservation  of  pillars 
for  subjacent  support  of  the  surface.  Plain- 
tiffs answer  the  demand  for  this  provision 
by  citing  Griffin  v.  Coal  Co.,  69  W.  V.a.  480, 
53  S.  E.  24,  2  li.  R.  A.  (N.  S.)  1115.  This 
case  holds  that  where  a  vendor  sells  and 
conveys  his  coal  with  right  to  enter,  exca- 
vate and  remove  all  the  coal  purchased,  and 
the  removal  of  all  the  coal  necessarily  causes 
the  surface  to  subside  or  break,  the  grantee 
is  not  liable.  But  we  need  not  and  do  not 
decide  whether  or  not  this  be  the  law  of  the 
contract  In  this  case,  for  In  our  opinion  the 
mining  rights  owned  and  granted  give  the 
coal  company  adequate  rights  and  all  the 
rights  which  under  the  contract  it  is  entitled 
to  demand. 

The  demand  to  be  absolved  from  liability 
for  injuries  resulting  from  coking,  manufac- 
turing and  carrying  away  of  said  coal  and 
the  products  thereof,  so  far  as  it  t>ertain8  to 
the  manufacture  of  coke  was  nnreasonable. 
The  contract  contemplated  no  such  right  of 
manufacture. 

The  demand  for  a  perpetual  easement  of 
support  is  not  strictly  speaking  a  mining 
right  The  grant  of  the  coal  with  right  to 
take  and  removed  all  of  It  would  entitle  the 
grantee  to  subjacent  support  If  there  had 
been  a  prior  grant  of  some  underlying  strata, 
with  the  right  to  excavate  and  remove  all  of 
It,  then  Griffin  v.  Coal  Co.,  might  justify  this 
demand,  but  no  such  case  is  presented,  and 
the  common  law  right  is  all  the  protection 
that  the  grantee  needs.  So  we  see  nothing 
reasonable  in  this  demand. 

The  covenant  demanded  respecting  the 
drilling  for  oil  or  gas  is  hardly  to  be  consid- 
ered a  reasonable  mining  right.  With  such  a 
covenant  in  the  deed  the  owner  could  not 
bore  for  oU  or  gas  at  any  place  where  the 
coal  had  been  removed,  certainly  so  long  as 
any  coal  remained  to  be  mined.  Without 
s«ch  a  covenant  the  owner  of  the  oil  or  gas 
would  be  bound  upon  well  settled  legal  prin- 
ciples to  exercise  his  right  so  as  to  do  no  vio- 
lence or  injury  to  the  rights  of  the  owner  of 
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the  coal.  The  maxim  sic  utere  tuo  ut  aHen- 
um  non  Uedaa  would  apply  with  full  force. 
Chartlers  Block  Coal  Co.  t.  Mellon,  152  Pa. 
286»  25  Aa  607,  18  L.  R.  A.  702;  Bend  t. 
Venture  OU  Oo.  (O.  0.)  48  Fed.  248. 

As  to  what  constitutes  mining  rights  coun- 
sel quote  from  Barrlnger  and  Adams  on 
Mines  and  Mining,  chapter  19,  page  576,  as 
follows:'  "It  is  a  general  rule  of  law  that, 
when  anything  Is  granted,  all  the  means  of  at- 
.taining  it  and  all  the  fruits  and  elTects  of  it 
are  also  granted;  when  uncontrolled  by  ex- 
press words  of  restriction  all  the  powers 
pass  which  the  law  considers  to  be  incident  to 
the  grant  for  the  fuU  and  necessary  enjoy- 
ment of  It  ConBequently  a  grant  or  reserva- 
tion of  mines,  gives  the  right  to  work  them,  to 
enter  and  to  mine,  unless  the  language  of 
the  grant  itself  provides  otherwise  or  repels 
this  construction.  And  this  right  is  so  in- 
separable from  a  grant  of  minerals,  that  not 
only  is  it  necessarily  an  implied  Incident 
thereof,  but  It  and  its  derived  rights  cannot 
be  restrained  or  excluded  by  a  special  af- 
firmative power  to  do  other  acts,  or  by  a 
grant  of  other  privileges  necessary  or  con- 
venient to  the  working  of  mines." 

In  addition  to  these  demands  for  additional 
mining  rights,  the  point  is  made  by  the  plead- 
ings and  in  argument,  that  the  grants  of 
mining  rights  do  not  give  the  defendant  the 
right  to  remove  through  certain  tracts  the 
coal  from  other  tracts.  This  proposition  is 
answered  by  appellees'  counsel  in  the  lan- 
guage of  Lilllbrldge  ▼.  Lackawanna  Coal  Oo., 
143  Pa.  298,  22  Atl.  1035,  16  L.  R.  A.  627, 
24  Am.  St  Rep.  S44,  that  "A  grantor  In  fee 
of  coal  underlying  his  land  with  the  right 
to  mine  and  remove  the  same,  cannot,  at 
least  before  the  vein  has  been  exhausted,  en- 
'join  the  grantee  from  using  tunnels  cut 
through  the  body  of  the  coal  for  the  re- 
moval of  other  coal  from  beneath  lands  ad- 
joining those  of  the  grantor."  The  Pennsyl- 
vania court  appears  to  have  based  this  de- 
cision on  MacSwinney  on  Mines,  67,  68,  69, 
and  the  English  cases  of  Bowser  r.  Maclean, 
2  t)e  Gex,  F.  &  J.  415;  Proud  v.  Bates,  34 
L.  J.  Ch.  406;  Hamilton  v.  Oraham,  L.  R.  2 
Sc.  &  Dlv.  App.  166;  Eardley  v.  Granville, 
L.  R.  8  Ch.  Dlv.  826;  and  Ramsay  v.  Blair, 
L.  R.  1  App.  C.  701.  The  Lilllbrldge  Case 
was  followed  in  Webber  v.  Vogel,  189  Pa. 
158.  42  Atl.  4.  It  is  replied  by  appellant's 
counsel  that  the  Lilllbrldge  case  was  defined 
and  limited  in  Webber  v.  Vosel,  and  that  it 
does  not  touch  the  question  of  surface 
rights;  that  the  restrictions  in  some  of  the 
mining  rights  covered  by  plaintiffs'  deed  of 
October  9,  1905,  are  antagonistic  and  in  con- 
fusion ;  that  the  restrictions  in  the  use  of  the 
surface,  and  against  hauling  coal  from  any 
except  co-terminous  tracts  practically  make 
separate  coal  fields  out  of  tracts  of  coal  that 
are  physically  contiguous,  not  relieved  by 
the  LlUlbridge  and  other  cases.  In  Webber 
V.  Vogel,  it  was  thought  that  the  language 
pt  the  liUlbridge  case  might  imply  that  the 


right  of  way  would  continue  even  after  the 
exhaustion  oY  all  of  the  coal.  This  notion 
was  disapproved  and  the  right  to  haul  coal 
from  adjoining  lands  limited  to  the  time 
when  the  coal  in  the  land  so  traversed  should 
be  removed.  But,  as  is  suggested  in  argu- 
ment, this  limitation  could  easily  be  provided 
against  by  leaving  some  of  the  coal  unmined 
until  the  coal  from  the  adjoining  tracts  c<juld 
be  removed,  and  that  if  need  be  a  few  pil- 
lars could  be  left  for  subjacent  support, 
which  would  answer  all  the  requirements. 
The  right  to  haul  "co-terminous  and  other 
coals"  is  given  in  some  of  the  deeds;  in  oth- 
ers the  right  is  limited  to  "co-terminous" 
coals.  But  in  All  the  right  is  given  to  re- 
move all  the  coal,  and  to  haul  co-terminous 
coals,  and  it  is  insisted  in  argument  that  if 
these  grants  gave  only  the  right  to  mi^e  and 
remove  all  the  coal  In  each  case  they  would 
be  sufficient  and  all  that  appellant  could 
reasonably  require.  On  this  question  coun- 
sel for  both  parties  rely  upon  and  quote  from 
Barrlnger  and  Adams  on  Mines  and  Mining, 
pages  576,  577,  as  follows:  "The  right  to 
work  the  mine  InTolves  the  right  to  pene- 
trate the  surface  of  the  soil  for  the  min- 
erals, to  remove  them  in  the  manner  most 
advantageous  to  the  mine  owner,  and  to  use 
such  means  and  process  in  mining  and  re- 
moving them  as  may  be  necessary  in  the 
light  of  modem  Improvements  in  the  arts  and 
sciences.  The  owner  is  not  limited  to  such 
appliances  as  existed  at  the  time  of  the 
grant;  he  may  freely  employ  the  means  of 
Invention ;  he  may  erect  all  adequate  modem 
machinery  for  mining  and  draining.  What 
is  reasonably  necessary  is  a  question  of  fact 
which  a  Jury  may  determine  from  the  cir- 
cumstances of  each  case.  The  barie  right  to 
work  carries  with  it  the  right  to  use  so 
much  of  the  surface  as  may  be  reasonably 
necessary.  The  mine  owner  has  the  right 
to  enter  and  take  and  hold  possession  even 
as  against  the  owner  of  the  soil,  and  to  use 
the  surface  so  far  as  may  be  necessary  to 
carry  on  the  work  of  mining,  even  to  the  ex- 
clusion of  the  owner  of  the  soil."  This  we 
believe  to  be  the  law.  But  it  is  argued  for 
appellant  that  the  surface  of  one  tract  can- 
not be  used  for  hauling  coal  from  other 
tracts.  The  answer  to  this  proposition  is 
that  it  is  not  shown  in  pleadings  or  proofs 
that  it  will  be  reasonably  necessary  to  do  so; 
that  the  mining  engineers  called  as  witnesses 
for  the  appellant  were  not  called  upon  and 
did  not  testify  that  there  would  be  necessity 
for  this,  and  if  there  should  be,  it  is  afiirm- 
ed,  on  the  authority  of  Consolidated  Coal  Oo. 
V.  Schmisseur,  135  111.  371,  25  N.  E.  795, 
that  the  mining  rights  granted  by  the  deed  of 
plaintiffs  furnishes  all  the  necessary  surface 
rights.  In  this  case  the  complainant,  who 
had  sold  defendant  the  coal  underlying  her 
farm,  and  had  leased  him  eleven  acres  of  the 
surface  for  thirty  five  years,  unless  said  coal 
should -be  sooner  exhausted,  in  which  event 
the  lease  should  cease,  "for  the  purpose  of 
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enabling  the  lessee  to  sink  pits  or  shafts  and 
successfully  mine  and  remove  said  coal," 
was  denied  an  injunction,  within  the  thirty 
five  years,  and  before  all  her  coal  bad  been 
exhausted,  restraining  defendant  from  using 
the  leased  premises  for  the  transportation  of 
coal  mined  by  him  on  other  land.  We  see 
nothing,  therefore,  in  the  character  of  the 
mining  rights  granted,  and  none  are  pointed 
out,  precluding  the  coal  company  from  re- 
moving the  coal  granted,  or  the  coal  from 
adjoining  or  contiguous  lands,  and  having 
concluded  that  the  right  of  appellant  to 
Impose  arbitrary  terms  and  conditions  ceas- 
ed with  its  final  election,  in  May,  1903,  to 
take  the  property,  and  as  the  mining  rights 
granted,  in  legal  effect  with  few  exceptions 
give  appellant  practically  all  the  rights  cov- 
ered by  Its  demands  for  additional  rights, 
and  as  appellant  In  its  answer  afllrms  that 
its  attempt  to  rescind  the  contract  was,  "sim- 
ply and  solely"  because  plaintiffs  reused  tb 
remedy  the  same,  we  see  nothing  to  restrain 
a  court  of  equity  in  decreeing  specific  execu- 
tion of  the  contract 

Bnt  it  is  Insisted  that  plaintiffs'  title  Is 
defective,  that  abstracts  were  not  furnished, 
and  that  specific  execution  should  be  denied 
on  this  ground.  The  record  shows  conclu- 
sively that  an  abstract  satisfactory  to  Walsh, 
attorney  for  the  defendant,  was  furnished. 
How  complete  the  abstract  was  does  not  defi- 
nitely appear.  But  a  form  of  abstract  was 
sent  Walsh  by  Armstrong,  and  was  approved 
by  him,,  if  accompanied  by  the  original  or 
copies  of  the  deeds.  Armstrong  testified  that 
on  June  1,  1903,  be  sent  abstracts  to  Walsh, 
and  on  June  26  delivered  him  copies  of  all 
deeds  in  the  chain  of  title,  and  that  all  of 
these  had  been  returned  to  his  office  in  his 
absence  in  August  following.  Walsh  did  not 
testify,  and  Armstrong  was  not  contradicted. 
The  evidence  shows  that  even  if  defendant 
had  not  made  a  complete  examination  of  the 
title,  it  had  substantially  done  so.  The  title 
had  been  the  subject  of  inquiry,  if  not  investi- 
gation, by  appellant's  counsel  and  agents,  for 
months  prior  to  the  contract,  and  it  was  not 
antil  after  the  McGraw  property  had  be&i 
secured  and  Knapp,  president,!  seems  to  have 
concluded  "the  bloom  was  off  the  rye,"  and 
that  the  Armstrong  and  Kunst  properties 
were  not  so  desirable  as  they  had  been  that 
the  alleged  defects  in  title  were  interposed. 
But  as  the  coal  company,  according  to  its 
answer,  undertook  to  rescind  the  contract 
"simply  and  solely"  on  the  ground  of  de- 
fective mining  rights,  may  we  not  assume 
that  its  objections  to  the  title  were  rather 
feigned  than  real.  With  its  answer  and  as 
showing  defects  In  title  the  coal  company 
exhibited  the  unsworn  certificate  of  Hugh 
Warder,  an  attorney.  But  this  amounts  to 
nothing  more  than  a  pleading  putting  the 
facts  in  issue,  and  the  burden  of  showing 
good  title  npon  the  plaintiffs.  Such  certifi- 
cate or  opinion  of  an  attorney  is  not'  legal 
evidence.    Brackenridge  t.  Olaridge,  91  Tex. 


527,  44  S.  W.  819,  43  L.  R.  A.  595.  Good  or 
bad  title  cannot  be  proven  by  the  mere  opin- 
ion of  an  attorney  or  layman.  Scott  &  Wood- 
ruff ,v.  Hughes,  68  S.  E.  737,  dtlng  Parks  v. 
Morris,  Layfleld  &  Co.,  63  W.  Va.  51,  59  S. 
E.  753;  4  Wigmore  on  Evidence,  section  1^56; 

5  Eney.  Evidence,  56& 

The  alleged  defects  of  title  relate  mainly 
to  irregularities  in  acknowledgments  in  an- 
cient deeds;  unreleased  liens  for  purchase 
money,  and  deeds  of  trusts;  Judgments  dock- 
eted, most,  if  not  all,  of  them  of  ancient  date, 
and  all,  or  substantially  all  of  them,  appar- 
ently cured  by  time,  the  statute  of  limita- 
tions, and  adverse  possession.  Defendant  in- 
troduced no  testimony  relating  to  these  al- 
leged defects,  not  even  of  the  attorney  whose 
certificate  is  vouched  therefor  with  its  an- 
swer. The  plaintiffs,  howev^,  assuming  the 
burden.  Introduced  the  plaintiff  Armstrong 
who  showed  by  his  testimony  that  most  of 
the  alleged  defects  had  been  cured  by  time, 
death,  the  statute  of  limitations,  adverse  pos- 
session, and  releases  obtained  and  recorded, 
and  that  no  substantial  defects  of  title,  by  in- 
cumbrance or  otherwise,  then  existed,  bnt 
that  all  bad  been  cured  in  one  way  or  anoth- 
er, except  the  debt  secured  by  a  vendor's  lien 
and  decreed  to  be  paid  to  Albert  B.  Batson, 
executor  of  James  W.  Batson,  deceased,  out 
of  the  purchase  money  decreed  In  favor  ot 
plaintiffs. 

A  mere  incumbrance  on  real  estate,  which 
may  readily  be  removed  and  discharged  out 
of  the  purchase  money,  is  not  a  bar  to  spe- 
cific performance.    Hudson  v.  Max  Meadows 

6  Co.,  97  Va.  343,  33  S.  E.  586.  The  follow- ' 
ing  general  mles,  supported  by  the  anthorl- 
ties  cited,  are  relied  on  by  counsel  and  we 
think  are  applicable  here.  "It  la  sufficient 
for  the  seller,  npon  a  contract  made  in  good 
faith,  if  he  is  able  to  make  the  stipulated  ti- 
tle at  the  time  when,  by  the  terms  of  his 
agreement,  or  by  the  equities  of  the  particu- 
lar case,  he  is  required  to  make  the  convey- 
ance, in  order  to  entitle  himself  to  the  con- 
sideration." Baldwin  t.  Salter,  8  Paige  (N. 
Y.)  473;  Dresel  .V.  Jordan,  104  Mass. '416; 
Wynn  v.  Morgan,  7  Ves.  Jr.  202;  Story,  Equi- 
ty, sections  776,  777.  "A  party  filing  a  bill 
for  specific  performance,  upon  an  offer  ot 
performance  on  his  part,  and  a.  demand  from 
the  other  party,  must  make  the  proper  offer 
in  his  complaint;  and  if  he  is  able  to  per- 
form at  the  time  of  the  final  Judgment,  be 
is  entitled  to  his  relief,  although  he  may  not 
have  been  in  a  situation  to  perform  it  at  the 
time  he  brought  his  suit  Bruce  ▼.  Tilson. 
25  N.  Y.  198;  Stevenson  v.  Maxwell,  2  N.  Y. 
408;  Baldwin  t.  Salter,  8  Paige  (N.  Y.)  473." 
"Where  the  purchaser  refuses  to  go  on  with 
his  contract  the  law  permits  the  seller  to  file 
his  bill  without  a  tender  on  his  part;  which 
being  80,  it  follows  that  all  he  need  do  Is  to 
allege  himself  ready  and  willing;  and  if.  he 
can  make  title  according  to  the  require- 
ments of  the  .contract  at  the  time  of  the  de- 
cree, the  court  will  aid  him.    Oakey  t.  Cook, 
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41  N.  J.  Eq.  364  [7  AU.  495];  Wiitts  v.  Wad- 
dle, 6  Pet.  389  [8  L.  Ed.  437];  Hepburn  v. 
Dunlop,  1  Wheat  179  [4  L.  Ed.  65];  Hep- 
burn V.  Auld,  6  Cranch,  202  [3  L.  Ed.  96]." 
Townshend  v.  Goodfellow,  40  Minn.  312,  41 
N.  W.  1056,  3  U  R.  A.  739,  12  Am.  St  Rep. 
736.  We 'see  notblng  substantial  tberefore 
In  the  defense  of  defects  of  title. 

But  it  is  insisted  that  the  court  below  erred 
In  overruling  the  defendant's  motion  for  a 
title  reference.  This  motion  was  made  after 
the  cause  had  been  submitted  and  the  court 
had  had  the  case  under  consideration  for 
more  than  a  year  and  had  announced  its 
opinion  that  the  plaintiffs  were  entitled  to 
the  relief  prayed  for.  And  the  decree  re- 
cites that  the  exceptions  to  the  depositions 
were  not  brought  to  the  attention  of  the 
court,  and  were  not  passed  upon.  Upon  the 
authority  of  Middleton  v.  Selby,  18  W.  Va. 
174.  Crelgh's  Adm'r  v.  Boggs^  19  W.  Va.  255, 
and  Smith  y.  Parsons,  33  W.  Va.  649,  11  S.  E. 
68,  counsel  for  appellant  affirm  that  where  a 
doubt  arises  as  to  the  title,  or  the  defendant 
asks  for  a  title  reference,  it  is  not  only  prop- 
er to  refer  the  cause,  but  upon  application  it 
is  error  for  the  court  to  refuse  to  do  so. 
These  authorities  do  in  terms  so  hold;  but 
should  this  language  be  interpreted  in  its 
broadest  sense,  and  as  giving  to  the  vendee 
the  arbitrary  right  in  all  cases,  regardless  of 
the  state  of  the  pleadings  and  proofs,  to  sub- 
ject the  parties  to  the  delay  and  costs  of  a 
reference?  We  do  not  think  bo.  If  all  the 
facts  necessary  to  show  good  title  are  already 
in  the  record,  and  the  qnestlon  of  the  suffi- 
ciency of  the  title  must  be  finally  determined 
by  the  court  upon  the  report  of  the  referee, 
we  can  not  see  what  good  a  reference  would 
accomplish.  We  think  these  authorities  should 
be  interpreted,  In  the  light  of  prior  and  sub- 
sequent decisions,  as  meaning  that  where  all 
the  facts  are  not  before  the  court  and  the 
vendee  applies  therefor,  and  a  doubt  as  to 
the  title  is  presented,  the  court  should  refer 
the  cause  to  a  commissioner.  This  seems  to 
be  the  view  taken  by  this  court  in  Trace- 
well  T.  Hoggs,  14  W.  Va.  254,  2K;  and  in 
Virginia  in  Goddin  v.  Vaughn,  14  Grat  (Va.) 
102,  and  followed  in  Thomas  v.  Davidson,  76 
Va.  338,  343.  The  Virginia  court  says  that 
it  is  not  the  universal  rule  to  refer  a  cause 
to«  commissioner  to  report  on  a  title,  though 
such  reference  may  be  proper,  where  the  ti- 
tle is  doubtful,  or  obscure,  or  dependent  up- 
on matters  in  pais.  In  Thomas  v.  Davidson, 
at  page  343  it  is  said:  "In  the  case'  before 
us.  It  is  not  suggested  that  any  further  in- 
formation could  have  been  obtained  by  fur- 
ther enquiry.  All  the  evidence,  which  was 
almost  conclusively  documentary,  was  before 
the  court  Upon  this  evidence,  the  court  was 
certainly  as  competent  to  adjudicate  the 
question  of  title  as  any  commissioner  would 
be,  who  might  have  been  appointed.  A  re- 
port a'dverse  to  the  title,  it  is  fair  to  presume, 
would  not  have  brought  the  learned  Judge  to 
a  different  conclusion.     A  report  favorable 


to  it  would  only  have  subjected  the  parties 
to  additional  costs  without  any  correspond- 
ing advantage."  Appellees  say  the  burden 
was  upon  appellant  to  show  bad  title.  We 
can  not  concur  in  this  view.  This  court  said 
in  Smith  v.  Parsons,  following  Griffin  v.  Cun- 
ningham, 19  Grat  (Va.)  571,  "that  a  vendor 
seeking  specific  performance  must  not  only 
have  a  good  title  but  he  must  show  it"  See, 
also,  Middleton  v.  Selby,  supra,  and  Boggs  v. 
Bodkin,  32  W.  Va.  566,  9  8.  E.  891,  5  L.  B. 
A.  245.  The  vendor  must  certainly  present 
a  title  at  least  prima  facie  good. 

But  conceding  that  appellant's  interpreta- 
tion of  the  decisions  be  the  true  one,  whffli 
should  the  application  for  the  reference  be 
made?  In  this  case  the  motion  was  not  made 
until  the  issues  had  been  made  up,  the  testi- 
mony all  taken,  the  cause  submitted  to  the 
court  for  final  adjudication,  and  the  court 
had  had  the  case  under  consideration  for 
more  than  a  year,  and  had  announced  its 
opinion  that  the  plaintiffs  were  entitled  to 
the  relief  prayed  for.  Was  appellant  thai 
entitled  arbitrarily  to  demand  a  reference? 
We  think  the  application  then  came  too  late; 
that  the  rule  applicable  is  the  same  as  If  no 
application  has  been  made,  and  that  if  ap- 
pellees presented  a  good  prima  facie  title  no 
error  was  committed  in  overruling  the  mo- 
tion. Crelgh's  Adm'r  v.  Boggs,  supra,  19  W. 
Va.  255,  256;  Middleton  v.  Selby,  supra.  19 
W.  Va.  175.  In  the  latter  case  the  court 
says:  "No  application  was  made  to  the  court 
for  reference  to  a  commissioner;  and  no 
proof  whatever  was  taken  to  cast  a  doubt 
upon  the  evidraice  of ,  the  complainant,  that 
he  had  both  the  legal  and  equitable  title  to 
the  property." 

But  alleged  defects  in  the  title  are  point- 
ed out,  which  it  is  claimed  not  only  cast  a 
doubt  thereon,  but  show  positive  defects  and' 
insufficiencies  therein.  One  of  these  Is  that 
certain  of  the  deeds  exhibited  with  the  bill 
instead  of  being  conveyances  of  coal,  for 
which  they  are  vouched  therein,  are  convey- 
ances of  land  in  fee  simple,  and  that  other 
deeds  conveying  the  surface  and  reserving 
the  coal  and  mining  rights  are  not  exhibited. 
The  deeds  In  fee  seem  to  us  to  present  a  good 
prima  facie  title  to  the  coal  and  mining 
rights.  Besides,  the  deed  tendered  by  plain- 
tiffs, by  date,  parties  and  deed  book  and  page 
where  recorded,  refers  to  all  the  deeds  con- 
veying the  surface  and  reserving  mining 
rights,  so  that  .if  there  was  any  question 
about  the  title  to  the  coal  and  the  character 
of  mining  rights  reserved  no  testimony  was 
taken  by  the  appellant  to  throw  the  slight- 
est doubt  or  suspicion  upon  the  title.  The 
questions  again  made  as  to  the  insufficiency 
of  the  mining  rights  appearing  on  the  face 
of  the  deeds  we  again  say  are  without  merit 

Another  point  made  is  that  the  bill  makes 
no  reference  to  the  first  and  third  of  seven 
deeds  vouched  in  the  deed  tendered  as  Utle 
for  the  coal  conveyed  under  the  land  known 
as  the  William  Newlon  land.    As  the  deed 
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tendered  conveys  the  coal  with  reference  to 
all  the  deeds,  though  the  two  be  not  referred 
to  In  the  bill,  we  see  no  merit  in  this  point 
affecting  the  title  thereto. 

Another  point  is  that  another  tract  convey- 
ed as  containing  65  acres  of  surface,  and  61 
acres,  2  roods,  and  13  poles  of  coal,  Is  a  part 
of  another  tract  previously  conveyed  and  de- 
scribed as  a  tract  containing  116  acres,  3 
roods,  and  28  poles  of  surface  and  86  acres, 
2  roods,  31  poles  of  coal,  and  as  having  been 
conveyed  to  or  reserved  by  the  said  Arm- 
strong and  Kunst  by  seven  several  deeds  re- 
ferred to  'in  said  deed.  We  have  examined 
these  deeds  and  do  not  find  any  such  duplica- 
tion. It  is  Important  to  observe  in  this  con- 
nection that  there  Is  an  evident  mistake  In 
the  printed  record.  The  original  transcript 
filed  shows  the  date  of  the  deed  vouched  in 
the  deed  tendered  for  the  81  acres,  2  roods, 
13  poles,  of  coal  conveyed,  is  December  4, 
1882,  and  not  as  described  in  the  printed 
record,  December  4,  18S8. 

But  have  appellees  failed  in  any  other 
particular  to  present  good  prima  fade  title? 
We  have  already  referred  to  the  certificate 
of  Warder,  attorn^,  exhibited  with  defend- 
ant's answer,  and  to  the  testimony  of  Arm- 
strong, in  reference  thereto,  and  have  ex- 
pressed the  opinion  that  the  evidence  shows 
that  all  the  supposed  defects  have  been  cured 
by  time,  by  the  statute  of  limitations,  by 
adverse  possession,  or  by  releases  secured 
and  recorded.  We  have  not  overlooked  that 
numerous  exceptions  to  Armstrong's  deposi- 
tion were  interposed  while  It  was  being 
taken.  Some  of  these  exceptions  may  have 
been  technically  good,  but  we  need  not  say 
which  of  them  were  well  founded  and  which 
were  not.  All  we  need  observe  is  that  they 
were  not  insisted  upon  on  the  hearing,  nor 
brought  to  the  attention  of  the  court,  and 
the  court  not  having  been  called  to  rule  up- 
on them,  we  must  regard  them  as  having 
been  waived,  except  in  so  far  and  In  so  far 
only  as  any  of  the  evidence  may  have  been 
wholly  incompetent.  Klrchner  v.  Smith,  61 
W.  Va.  434,  58  S.  E.  618 ;  WoodvlUe  v.  Wood- 
vllle,  63  W.  Va.  286,  60  S.  B.  140;  4  Ency. 
Dig.  Va.  &  W.  Va.  Rep.  581,  XV,  D,  and  cas- 
es cited.  Giving  to  this  evidence  then  such 
probative  force  as  it  is  entitled  to  have  as 
hearsay  or  secondary  evidence  with  the  ex- 
ceptions thereto  waived,  we  are  of  opinion 
that  the  oral  and  documentary  evidence  in- 
troduced on  both  sides  and  taken  as  a  whole, 
with  no  evidence  whatsoever  taken  on  the 
part  of  the  defendant  pointing  out  any  sub- 
stantial defects  In  the  title,  the  plalntifTs 
must  be  regarded  as  having  presented  to  the 
vendee  a  good  prima  fade  title,  entitling 
them  to  specific  execution  of  the  contract. 

We  pass  the  questions  presented  and  ar- 
gued on  both  sides,  as  to  the  waiver  by  the 
defendant  of  its  arbitrary  rights  of  rescis- 
sion ;  the  question  of  fraud  alleged  by  plain- 
tiffs and  denied  by  defendant ;  and  the  ques- 
tion of  no  survey,  except  to  say  that  we  have 


already  considered  the  question  of  waiver, 
and  can  add  nothing  material  to  what  has 
been  said  in  support  of  our  conclusion.  On 
the  question  of  fraud  there  is  certainly  suf- 
fldent  In  the  correspondence  between  the 
parties,  and  in  the  evidence  of  the  conduct 
of  the  appellant  and  its  officers  after  Its  final 
election  to  take  the  property,  to  show  a  de- 
liberate purpose  to  recede  from  its  offer,  and 
I  avoid  its  contract,  and  to  support  the  allega- 
tions of  the  bin,  so  far  as  it  is  necessary  to 
do  so,  for  we  cannot  regard  the  question  of 
fraud,  a  very  material  one.  On  the  question 
of  the  survey  contemplated  by  the  contrart, 
that  was  evidently  to  have  been  made  by  the 
coal  company,  and  the  record  satisfies  us 
that  a  careful  survey  of  the  coal  had  been 
made,  and  that  appellant  was  fully  advised 
as  to  location,  acreage,  quantity,  and  quality 
of  the  coal,  and  if  not  it  was  not  the  fault 
of  the  plaintiffs,  and  that  appellant  has  noth- 
ing to  complain  of  in  the  decree  on  this  ac- 
count If  therefore  the  acreage  of  coal  called 
for  by  the  deed  tendered  was  defident  In  any 
particular  the  facts  could  easily  have  been 
shown  by  the  appellant,  but  nothing  of  the 
kind  was  undertaken. 

The  last  point  is  that  the  court  erred  in 
charging  appellant's  interest  on  the  entire 
purchase  money  from  August  22,  1903.  We 
think  this  complaint  was  well  founded.  The 
theory  upon  which  the  coutt  evidently  pro- 
ceeded was  that  appellant  was  liable  for  in- 
terest from  the  date  when  it  undertook  to 
rescind  the  contract.  This  we  think  incor- 
rect. By  the  terms  of  the  contract  the  bal- 
ance of  the  purchase  money  was  to  have 
been  paid  under  tender  of  a  proper  deed,  or 
a  good  and  sufficient  deed  or  deeds;  and 
the  coal  was  to  have  been  conveyed  free  from 
incumbrances.  It  is  conceded  that  there 
were  numerous  incumbrances  upon  the  prop- 
•1  erty  which  continued  until  after  suit  was 
'  brought  And  we  do  not  think  appellant 
!  waived  its  right  to  a  deed  such  as  the  con- 
:  tract  called  for  by  its  attempted  rescission 
;  of  the  contract.  The  attempt  is  made  to  sup- 
port the  decree  for  this  interest  on  the  theory 
that  appellant  was  let  into  possession  at  or 
about  the  date  of  the  contract  and  had  there- 
after enjoyed  the  rents,  issues  and  profits, 
and  got  the  advantage  of  any  increase  In 
the  value  of  the  property.  In  support  of  this 
doctrine  reference  is  made  to  Pomeroy  on 
Contracts,  sections  405,  429;  Warvelle  on 
Vendors,  section  180 ;  Hundley  v.  Lyons,  5 
Munf.  (Va.)  342,  7  Am.  Dec.  685;  Brocken- 
brough  V.  Blythe,  3  Leigh  (Va.)  619 ;  Oliver 
v.  Hallam,  1  Grat  (Va.)  208;  %iailey  v. 
James,  11  Grat  (Va.)  468,  62  Am.  Dec.  639. 
and  Hoard  v.  R.  R.  Co.,  59  W.  Va.  97,  53 
S.  E.  278.  While  these  authorities  do  sup- 
port the  propositions  for  which  they  are  cit- 
ed, they  are  Inapplicable  we  think  to  this 
case.  There  is  no  evidence  here  that  appel 
lant  had  such  possession  as  these  authorities 
contemplate.  It  had  no  other  possession,  so 
far  as  the  record  shows,  except  such  as  was 
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given  by  the  contract  for  the  purpose  of  re- 
moving a  suflScient  quantity  of  the  coal  for 
examination  and  testing,  and  of  making  a 
Burvey  of  the  coal.  It  mined  no  coal  for 
profit  It  was  not  entitled  under  the  con- 
tract to  take  coal  for  profits  except  upon  full 
compliance  with  the  terms  of  the  contract 
The  record  shows  that  on  February  12,  1904, 
plaintiffs  through  G.  H.  A.  Kunst,  one  of  the 
plaintiffs,  tendered  to  Frank  E.  Bradcett  in 
Cumberland,  Md.,  a  deed  executed  by  Arm- 
strong and  John  H.  Kimst,  in  his  own,  right 
and  as  executor  of  G.  H.  A.  Kunst  deceas- 
ed, for  the  coal  conveyed,  but  it  is  not  shown 
that  Brackett  had  authority  to  accept  the 
deed.  It  was  not  tendered  to  the  defendant 
company  or  to  any  officer  shown  by  the  rec- 
ord to  have  had  authority  in  the  premises. 
This  deed  was  not  tendered  with  the  bill. 
The  deed  of  October  9,  1905,  signed  by  all 
plaintiffs,  and  tendered  May  4,  1906,  with  the 
deposition  of  G.  H.  A.  Kunst  and  which  was 
by  the  decree  appealed  from  approved  as  suf- 
ficient and  which  the  defendant  was  there- 
by authorized  to  withdraw  from  the  papers 
upon  the  payment  of  the  purchase  money 
decreed  against  it  demanded  and  acknowl- 
edged receipt  only  for  the  principal  of  the 
purchase  money.  In  view  of  these  facts  we 
do  not  think  appellant  was  liable  for  inter- 
est except  from  May  4,  1906.  Barrett  v. 
McAllister,  33  W.  Va.  750, 11  S.  B.  220 ;  Wa^ 
son  V.  Coast  35  W.  Va.  464,  14  S.  B.  249; 
Clark  V.  Gordon,  35  W.  Va.  736,  14  S.  B.  255. 
The  deed  was  tendered  on  May  4,  1906.  Ap- 
pellant was  then  entitled  to  have  paid  the 
purchase  money  and  accepted  the  deed.  Not 
having  elected  to  do  so  we  tliink  it  should 
pay  interest  from  that  date. 

For  the  error  therein  respecting  interest 
we  will  correct  the  decree  below,  so  as  to  in- 
clude Interest  on  the  principal  from  May  4, 
1906,  to  February  12,  1908,  the  date  of  de- 
cree, and  not  from  August  22,  1903,  as  de- 
creed below,  and  as  so  corrected  the  decree 
will  in  all  other  respects  be  affirmed. 

Appellant  having  substantially  prevailed 
here  it  will  be  decreed  Its  costs  in  this  court 

Note:  In  a  petition  filed  on  behalf  of  ap- 
pellant for  a  rehearing,  two  points  are  made 
which  deserve  consideration:  The  first  is 
that  the  contract  of  January  21,  1903,  as 
subsequently  ratified  by  plaintiffs  was  joint 
and  that  the  deed  of  October  9,  1905,  by 
which  the  grantors  "warrant  generally  each 
to  the  extent  of  his  own  proportionate  inter- 
est and  no  further,  the  said  Pittsburg  vein 
of  coal  and  mining  rights  hereby  conveyed, 
Ac.,"  is  not  a  good  execution  of  said  contract 
on  their  part  "to  convey  to  said  company  in 
fee  simple,  free  from  Incumbrance,  by  good 
and  satisfactory  general  warranty  deed  or 
deeds,  executed  by  all  necessary  parties." 
The  general  rule,  as  stated  in  Freeman  on 
Co-Tenancy,  section  209,  and  substantially 
in  Rawie  on  Covenants  for  Title,  section  25, 
upon  the  authority  of  Coe  v.  Harahan,  8 
Gray  (Mass.)  198,  and  1  Dar.  da  Con.  (3d 


Bd.)  114,  is  that  "An  agreement  to  convey, 
entered  Into  by  several  co-tenants,  by  which 
they  stipulate  that  they  will  give  a  good  and 
sufficient  warranty  deed,  etc.,  does  not  re- 
quire either  to  warrant  the  title  of  the  oth- 
ers. It  is  complied  with  if  each  makes  a 
separate  deed  of  his  moiety  containing  the 
stipulated  covenant  or  If  all  Join  in  a  deed  in 
which  each  grantor  warrants  his  share,  but 
not  that  of  his  co-grantor."  City  of  Philadel- 
phia V.  Reeves,  48  Pa.  476;  Donahoe  v.  Em- 
ery, 9  Mete.  (Mass.)  63,  and  Click  v.  Green,  77 
Va.  836,  cited  and  relied  on  by  appellant's 
counsel  are  not  In  point  They  were  actions 
on  deeds  or  contracts  containing  Joint  cove- 
nants. This  Is  a  case  calling  for  specific  ex- 
ecution of  a  contract  for  a  deed. 

The  second  proposition  is,  that  as  Ann- 
strong  died  after  the  tender  of  the  deed,  and 
before  the  decree  appealed  from,  his  title 
descended  to  his  heirs,  and  they  not  having 
been  brought  in  as  parties  before  decree,  the 
deed  and  decree  do  not  pass  the  legal  title 
of  Armstrong  to  the  grantees.  On  the  death 
of  Armstrong  the  cause  was  revived  in  the 
name  of  the  curator  of  his  estate,  and  so  his 
estate  was .  represented  before  the  court  in 
the  final  decree.  But  did  the  legal  title  pass 
to  the  grantee?  It  must  be  conceded  that 
appellant  was  entitled  to  the  legal  title.  The 
authorities  hold  that  after  the  death  of  the 
vendor  the  personal  representative,  not  his 
heirs  or  devisees,  is  the  proper  party  plaintiff 
to  enforce  specific  performance,  but  that"  the 
heirs  or  devisees,  as  the  case  may  be,  are 
proper  and  necessary  parties,  as  having  an 
Interest  in  disputing  the  contract,  although 
the  legal  estate  be  outstanding  in  a  trus- 
tee. Fry  on  Specific  Perfi  100;  Waterman 
on  Specific  Perf.  section  63.  The  purpose 
of  mailing  them  parties  is  to  divest  them 
of  the  legal  title  which  descends  to  them 
upon  the  death  of  the  ancestor.  Waterman 
on  Specific  Perf.  section  86.  A  different  case 
is  presented,  however,  where  the  vendor  has 
in  his  life  time  brought  his  suit  for  specific 
performance  and  has  tendered  and  filed  with 
his  bill,  or  in  the  cause  pending  the  suit,  his 
deed,  duly  executed  and  acknowledged,  thus 
placing  the  legal  title  in  the  hands  and  un- 
der the  control  of  the  court  and  beyond  his 
dominion  and  control,  and  subject  to  its  de- 
cree of  specific  performance.  He  has  then 
done  all  in  his  power  to  perfect  title  in  the 
vendee.  There  is  then  no  reason,  on  the 
death  of  the  vendor,  pendente  lite,  for  bring- 
ing in  the  heirs  or  devisees  for  the  purpose 
of  divesting  them  of  the  legal  title.  We  have 
found  one  case,  Howard  v.  HIgglns,  137  Cal. 
227,  69  Pac.  1060,  holding  that  after  suit  at 
law  to  recover  the  purchase  money  the  mere 
offer  to  execute  a  deed  and  place  it  in  the 
hands  of  the  court  is  insufficient  to  consti- 
tute a  tender  of  an  executed  deed  to  the  de- 
fendant But  this  Is  not  the  case  we  have 
here.  Here  the  vendor  in  his  life  time  brings 
suit,  tenders  a  deed,  parts  with  all  dominion 
over  It  by  delivering  it  into  the  custody  and 
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control  of  the  court  sufficient  on  decree  to 
pass  the  legal  title.  In  such  case  we  thlnK 
the  principles  governing  In  cases  of  escrows 
should  apply  where  on  the  happening  of  the 
conditions  precedent  and  delivery  of  the 
deed  the  title  passes  to  the  vendee,  relating 
back  to  the  date  of  delivery  In  escrow.  16 
Cyc.  566;  11  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  346.  This  is  so  also  where  a  deed,  bond 
-or  other  writing  is  to  be  delivered  on  the 
death  of  the  grantor.  See  cases  cited  in  5 
Cyclopedic  Dig.  Va.  &  W.  Va.  Reports,  153. 

We  see  nothing  In  the  petition  calling  for 
a  rehearing,  and  it  will  be  denied. 

ROBINSON,  P.,  absent 


(87  S.  C.  190) 

FINCH  T.  ATI^NTA  «c  a  AIR  LINE  RT, 

(Supreme  Court  of  South  Carolina.     Oct  29, 
1910.) 

i.  Masteb  and  Sebvant  (§  286*)— Death  of 
Servant  —  NxoLiaEncK  —  Question   eob 

JUBT. 

In  an  action  for  death  of  a  brakeman  run 
down  at  night  by  a  following  train  while  pro- 
tecting the  rear  of  his  own  train  obstructing  the 
main  track,  evidence  held  to  justify  submission 
to  the  jury  of  the  question  of  the  railroad  com- 
pany's negligence,  m  that  the  engineer  of  the 
following  train  failed  to  keep  a  lookout  for 
persons  on  the  track,  and  to  give  proper  warn- 
ing signals. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {f  1010-1050;  Dec.  Dig.  S 
286.*] 

2.  Masteb  and  Servant  (8  265*)— Death  oir 
Servant— Pbestimption  of  Negligence. 
There  is  no  presumption  of  negligence  on 

the  part  of  a  railroad  company  from  the  death 

or  Injury  of  an  employe  by  the  railroad's  agency 

or  instrumentality. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  8  881 ;   Dec.  Dig.  S  265.*] 

d.  TBiAt  (J  244*)— Instbuctionb— Charge  on 

Facts. 

In  an  action  for  death  of  a  railroad  brake- 
man,  defendant  did  not  introduce  its  own  serv- 
ants to  show  how  the  accident  happened,  and 
the  court  instructed  that  when  a  man  is  kill- 
ed and  there  are  no  eyewitnesses,  except  the 
employes  of  the  railroad  company,  it  is  the  com- 
pany's duty  to  show  by  them  how  the  accident 
nappened,  and  that  while  the  jury  could  not 
inter  negligence  merely  from  the  happening  of 
the  accident,  yet  after  the  Injury  occurred,  if 
the  railroad  company  knows  or  has  an  oppor- 
tunity to  know  how  it  happened,  and  does  not 
explain,  then  the  jury  may  infer  negligence 
from  its  refusal  to  do  so.  Held,  that  such  in- 
struction was  erroneous  as  a  charge  on  the  facts, 
as  singling  out  a  particular  act  or  omission  of 
the  defendant,  and  instructing  that  if  that 
appeared,  the  jury  might  infer  negligence. 

[Ed.  Note.— For  other  cases,  see  Trisd,  Cent 
Dig.  §g  577-581 ;  Dec.  Dig.  $  244.*] 

Appeal  from  (Common  Pleas  Circuit  Ourt 
of  Oconee  County;    Robt  Aldrich,  Judge. 

Action  by  S.  M.  Finch,  as  administrator 
of  Carl  Finch,  deceased,  against  the  Atlanta 
&  Charlotte  Air  Line  Railway.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 


J.  P.  Carey,  for  appellant  B.  L.  Herndon, 
for  respondent 

WOODS,  J.  Brfore  daylight  on  the  morn- 
ing of  the  22d  of  July,  1907,  the  caboose  on 
defendant's  freight  train  was  derailed  at 
Crosswell  station.  In  accordance  with  the 
rules  of  the  defendant  company,  Carl  Finch, 
a  brakeman,  went  back  some  distance,  having 
in  his  hands  a  white  light  a  red  light  <tnd 
a  fusee,  to  warn  approaching  trains  of  the 
obstruction.  After  getting  the  caboose  back 
on  the  track,  the  engineer  gave  the  whistle 
signal  for  the  brakeman  to  return.  Finch 
did  not  respond  to  the  signal,  and,  as  be 
was  alone,  no  direct  evidence  of  the  cause  of 
his  failure  to  retnm  could  be  offered.  The 
conductor  testified  that  in  order  to  release 
another  train,  he  was  obliged  to  proceed.  A 
fast  passenger  train.  No.  44,  going  in  the 
opposite  direction  towards  Greenville,  passed 
No.  71  at  Crosswell.  After  daylight  the  dead 
and  mutilated  body  of  Finch  was  found  by 
the  crew  of  No.  39  at  the  point  on  the  track 
where  he  had  gone  to  signal. 

The  plaintiff,  as  the  administrator  of  the 
estate  of  Carl  Finch,  In  this  action  recovered 
a  judgment  against  the  defendant  railroad 
company  for  damages  under  the  allegation 
that  the  death  of  his  intestate  was  caused 
by  the  negligence,  willfulness,  and  wanton- 
ness of  the  defendant  (1)  in  falling  to  furnish 
sufficient  help  for  the  operation  and  man- 
agement of  its  trains;  (2)  in  failing  to  pro- 
mulgate and  enforce  proper  rules  for  the 
protection  of  the  employes  engaged  in  op- 
erating its  trains;  (3)  in  causing  and  per- 
mitting E*inch  to  work  almost  constantly 
and  without  sufficient  rest  until  he  was  ex- 
hausted by  overwork  and  want  of  rest;  and 
(4)  In  the  failure  of  the  engineer  in  charge 
of  the  engine  and  train  of  cars  by  which 
Finch  was  killed  to  keep  a  lookout  for  i)er> 
sons  upon  the  track,  and  to  give  proper  sig- 
nals of  warning.  The  circuit  judge  Instruct- 
ed the  jury  that  there  was  no  evidence  of 
willfulness  or  wantonness,  and  that  there 
could  be  no  verdict  for  punitive  damages. 

The  defendant  first  submits  in  support  of 
the  appeal  that  the  circuit  judge  should  have 
granted  the  motion  for  a  nonsuit  or  the  re- 
quest that  the  jury  be  instructed  to  find  a 
verdict  for  the  defendant  on  the  ground  (1) 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant;  and  (2)  that  the 
evidence  offered  by  the  plaintiff  proved  con- 
clusively contributory  negligence  on  the  part 
of  the  deceased,  Orl  Finch.  As  the  case  is 
to  go  back  for  a  new  trial,  we  forbear  dis- 
cussion or  detailed  statement  of  the  facts. 
The  evidence  appearing  in  the  record  fur- 
nishes no  support  for  the  first  second,  and 
third  specifications  of  negligence.  We  do  not 
think,  however,  in  view  of  the  circumstances 
which  distinguish  this  case  from  that  of 
Land  V.  Southern  Ry.,  67  S.  C.  290,  45  S. 
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B.  208,  that  the  court  would  have  been  war- 
ranted In  taking  the  case  from  the  Jury, 
holding  that  there  was  not  a  scintilla  of  erl- 
dence  for  the  Jury  to  consider  as  to  the 
fourth  specification  of  negligence.  We  are 
also  of  the  opinion  that  the  question  of  con- 
tributory negligence  was  properly  submitted 
to  the  Jury. 

The  exception  to  the  charge  must  be  sus- 
tained; for  the  following  instruction  was 
clearly  a  charge  on  the  facts  In  violation  of 
the  Constitution:  "Our  law  tries  to  be  Just, 
bumane,  and  reasonable.  It  does  not  expect 
impossibilities.  A  railroad  company  operat- 
ing a  train  of  cars  from  one  place  to  anoth- 
er over  a  long  distance  by  day  and  by  night 
often  no  one  Is  present  for  miles,  maybe,  ex- 
cept the  employes  of  the  railroad  company, 
and  therefore,  when  an  accident  happens 
and  a  man  Is  killed,  for  Instance,  and  his 
lips  are  sealed  In  death,  and  his  legal  repre- 
sentatives and  friends  are  far  away  and  no 
eyewitnesses  as  to  what  took  place,  how  it 
happened,  but  the  employes  of  the  railroad 
company,  then  the  law  says  It  Is  the  duty 
of  the  railroad  company  whose  employes 
were  present  at  the  time  and  under  whose 
control  the  train  was  operated,  they  are  to 
bring  them  forward  and  explain  how  the 
accident  happened.  You  cannot  Infer  negli- 
gence on  the  part  of  the  railroad  company 
merely  from  the  happening  of  the  accident — 
from  the  happening  of  an  injury — but  after 
the  happening  of  an  injury  to  any  one,  If 
the  railroad  company  who  Is  present  through 
its  agents  and  servants,  and  knows  how  It 
happened,  or  have  an  opportunity  to  know, 
and  they  do  not  come  forward  and  explain, 
then  from  their  refusal  to  explain  the  Jury 
may  infer  negligence.  The  law  says  that 
Is  a  rational  conclusion.  They  having  an 
opportunity  to  explain  it,  if  they  do  not  ex- 
plain, it  Is  because  they  cannot  explain  in 
a  manner  to  their  own  advantage.  But  that 
applies  only  to  simple  negligence.  Where  an 
Injury  Is  inflicted  and  the  railroad  company 
falls  to  explain,  you  may  infer  negligence 
from  their  failure  and  refusal  to  explain 
how  the  Injury  occurred."  This  Instruction 
was  repeated  and  emphasized  when  the  Jury 
returned  to  the  courtroom  and  asked  for  fur- 
ther Instrnctlon  on  the  point. 

The  duty  of  the  court  Is  to  define  negli- 
gence and  to  state  the  principles  of  law  ap- 
plicable thereto.  The  general  rule  is  that 
the  court  cannot  Indicate  any  particular  fact 
and  instruct  the  Jury  that  from  It  the  Infer- 
«ice  of  negligence  may  be  drawn.  There 
are,  it  Is  true,  some  established  legal  pre-  [ 
sumptions  when  certain  facts  appear  which  i 
It  is.prcMjer  to  state  to  the  Jury.  For  ex- 
ample, the  Jury  may  be  told  that  the  pre- 
sumption of  negligence  arises  when  a  pas- 
senger Is  injured  by  some  agency  or  instru- 
mentality of  the  carrier,  or  when  live  stock 


is  killed  on  the  track  by  the  locomotive  of 
a  railroad.  But  the  law  does  not  afOx  t» 
the  death  or  injury  of  an  employ^  by  an 
agency  or  instrumentality  of  a  railroad  com- 
pany the  presumption  of  negligence.  Land 
v.  Southern  Ry.,  supra.  What  inferences 
may  be  drawn  from  the  circumstances  ap- 
pearing on  the  trial,  from  the  direct  evi- 
dence, from  the  manner  of  the  witnesses, 
the  introduction  of  evidence,  or  the  failure 
to  introduce  it— all  are  for  the  Jury.  Th» 
Constitution  does  not  allow  the  presiding 
Judge  to  state  the  evidence,  much  less  does 
It  allow  him  to  single  out  any  particular 
act  or  omission  of  the  defendant,  and  in- 
struct the  Jury  that,  if  that  appears,  then 
they  may  Infer  that  the  defendant  was  neg- 
ligent Lampley  v.  Atlantic  C.  L.  Ry.,  71  S. 
C.  156,  50  S.  Bl  773;  Weaver  v.  Southern 
Ry.,  76  S.  C.  49,  56  S.  E.  657,  121  Am.  St 
Rep.  9S4;  Turbyfill  v.  Atlanta  &  a  A.  L. 
Ry.,  83  S.  C.  325,  65  S.  E.  27a 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 

in  S.  G.  206> 
TRAK:AS  ▼.  CHARLESTON  &  W.  0.  RY.  CO. 

(Supreme  Court  of   South  Carolina.     Nov.  1, 
1910.) 

1.  Oabbixbs   (I  185*)— Tebminai.  Cabbikb&— 
Injubt  to  Shipment— Presumptions. 

The  rule  that  the  presumption  from  the  re- 
ceipt by  consignee  from  the  terminal  carrier  of 
a  shipment  of  goods  in  a.  damaged  condition  i» 
that  the  goods  were  damaged  while  in  the  pos- 
session of  such  carrier  applies  to  perishable 
goods  as  well  as  other  shipments,  and  a  carrier 
of  perishable  goods  must  show  that  its  negligence- 
did  not  contribute  to  bring  abont  the  deteriora- 
tion of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  SS  835-850 ;    Dec.  Dig.  i  185.*] 

2.  Cabbiebs  ({  110*)  —  Perishable  Goods  — 
Obligation  or  Cabbieb. 

A  carrier  of  perishable  goods  must  exercise- 
care  in  view  of  that  fact,  and,  though  it  is  not 
liable  for  losses  caused  by  the  inherent  nature 
of _  the  goods,  it  is  liable  for  damages  from  its 
failure  to  exercise  due  care  in  view  of  the 
nature  of  the  goods. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  §§  503,  504;    Dea  Dig.  i  110.*] 

3.  Oabbiers  (§  07*)— Delay  in  Tbanspobta- 
TiON — Liability. 

Under  Civ.  Code  1002,  $  2122,  as  amended 
by  Act  Feb.  21,  1903  (24  Stat.  83),  providing 
that  trains  laden  exclusively  with  vegetables  and 
fruit  may  run  on  Sunday,  and  such  freight  trains 
as  may  be  In  transit  which  can  readi  their 
destination  by  6  o'clock  in  the  forenoon  may 
run  on  Sunday,  a  carrier  of  perishable  fruit 
may  not  excuse  a  delay  in  the  transportation 
on  Sunday  in  the  absence  of  testimony  explain- 
ing why  a  train  did  not  go  to  the  point  of 
destination  on  Saturday  evening,  and  why  such 
train  or  another  train  could  not  reach  the  des- 
tination before  6  o'clock  Sunday  morning. 

lEd.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  §  409;   Dec.  Dig.  §  97.*]   . 
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Appeal  from  C!ommon  Pleas  Circuit  Court 
of  Spartanburg  CX>uiity;  S.  W.  Memmlnger, 
Judge. 

Action  by  N.  S.  Trakas  against  tbe  Charles- 
ton &  Western  Carolina  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

S.  J.  Simpson,  for  appellant  .  Ralph  K. 
Oarson,  for  respondent 

JONBS,  C.  J.  Plaintiff  recovered  Judg- 
ment against  defendant  In  this  action  for 
damages  for  negligent  delay  in  transporta- 
tion and  negligent  handling  of  a  car  load  of 
bananas  shipped  to  plaintiff  at  Spartanburg, 
8.  C.  The  car  was  shipped  from  New  Or- 
leans on  Tuesday,  January  23,  1006,  and 
was  delivered  by  the  Georgia  Railroad  to 
the  defendant  company  at  Augusta,  Ga.,  on 
Saturday  January  27th  at  7:40  a.  m.,  and 
was  transported  same  day  to  Laurens,  S.  C, 
arriving  there  on  schedule  time  at  about  8 
o'clock  that  night  Although  Spartanburg 
Is  less  than  40  miles  distant  from  Liaurens, 
the  car  load  of  bananas  was  left  at  Laur- 
ens from  8  o'clock  p.  m.  Saturday  to  Mon- 
day morning,  and  then  transported  to  Spar- 
tanburg, arriving  there  at  11:28  a.  m.  that 
day.  When  tendered  to  plaintiff,  the  ven- 
tilators were  closed  tight  and  the  bananas 
were  steaming  hot,  over  ripe,  decaying  and 
worthless,  and  plaintiff  declined  to  receive 
the  shipment  There  was  no  evidence  that 
the  bananas  were  in  bad  condition  when  de- 
livered to  defendant,  and  there  was  evi- 
dence that  such  fruit  could  spoil  in  an  air- 
tight car  within  24  hours  or  less,  and  that 
the  opening  of  the  ventilators  would  have 
tended  to  preserve  the  bananas  for  several 
-days.  No  explanation  was  suggested  as  to 
the  delay  In  Laurens,  except  that  Sunday 
intervened  between  the  arrival  of  the  ship- 
ment at  Laurens  and  its  departure  for  Spar- 
tanburg. The  defendant  In  a  letter  ac- 
knowledging receipt  of  plaintiff's  claim  said: 
"I  assure  that  we  shall  be  able  to  make  set- 
tlement within  30  days  from  date."  At  the 
close  of  plaintiff's  testimony,  defendant  of- 
fered no  testimony,  but  moved  for  nonsuit 
on  the  ground  that  there  was  no  testimony 
tending  to  show  that  defendant  was  liable. 
The  foregoing  statement  shows  that  the  ex- 
ceptions to  the  refusal  of  nonsuit  cannot 
be  sustained. 

There  was  nothing  to  rebut  the  presump- 
tion that  the  damages  occurred  while  the 
goods  were  in  defendant's  possession.  Charles 
v.  Railway,  78  S.  C.  38,  58  S.  E.  927,  125 
Am.  St.  Rep.  762;  Cooper  v.  Railway,  78 
8.  C  82,  58  S.  R  930.  Besides,  there  was 
'some  evidence  of  neglect  of  reasonable  pre- 
caution to  protect  the  perishable  fruit  by 


proper  ventilation  while  In  defendant's  cus- 
tody, and  of  an  unreasonable  delay  in  Laur- 
ens In  view  of  the  nature  of  the  freight 

An  exception  to  the  charge  raises  the 
question  that  there  Is  no  presumption  that 
the  loss  occurred  on  the  line  of  the  deliver- 
ing carrier  in  the  case  of  perishable  goods, 
as  in  the  case  of  other  shipments.  No  ex- 
ception to  the  rule  arises  because  of  the 
perishable  nature  of  the  goods.  Central  K. 
R.  V.  Hasselkus,  91  6a.  3^  17  S.  E.  SS9, 
44  Am.  St  Rep.  37;  Beard  v.  111.  Central, 
79  Iowa,  518,  44  N.  W.  800.  7  L.  R.  A.  280, 18 
Am.  St.  Rep.  381.  When  the  goods  are  per- 
ishable, the  carrier  should  exercise  care  In 
view  of  that  fact,  and,  when  perishable 
goods  are  delivered  by  the  carrier  In  a  dam- 
aged condition,  the  presumption  makes  It 
incumbent  on  the  carrier  to  show  that  Its 
negligence  did  not  contribute  to  bring  about, 
or  hasten  the  deterioration.  While  the  car- 
rier is  not  liable  for  losses  caused  by  the 
Inherent  nature  of  the  goods,  it  is  liable  for 
damages  which  result  from  its  failure  to  ex- 
ercise due  care  in  view  of  the  nature  of 
the  goods.  With  reference  to  transporta- 
tion of  freight  In  this  state  on  Sunday,  the 
court  charged  that  if  goods  were  upon  the 
defendant's  train  in  transit  and  the  train 
could  have  reached  Spartanburg  by  6  o'clock 
in  the  forenoon  of  Sunday,  the  railway  com- 
pany would  have  had  the  right  to  carry 
the  freight  on  to  Spartanburg,  If  necessary 
to  run  Its  train  on  Sunday  to  do  so.  The 
exception  assigns  that  the  charge  was  erro- 
neous under  the  undisputed  facts,  and  the 
law  of  this  state.  We  might  well  dismiss 
the  exception  as  too  general  for  consid- 
eration. The  testimony  referred  to  is  prob- 
ably the  fact  that  the  car  came  to  Laurens 
in  train  No.  17  and  left  Laurens  in  train 
No.  13.  This  fact,  however,  does  not  show 
conclusively  that  the  goods  were  not  in 
transit  from  Augusta,  Ga.,  to  Spartanburg, 
S.  C,  and  the  court  left  it  to  the  Jury  to 
say  If  the  goods  were  in  transit  Section 
2122,  Civ.  Code  1902,  as  amended  by  Act 
Feb.  21.  1903  (24  Stat  83),  provides  that 
trains  laden  exclusively  with  vegetables  and 
fruit  may  run  on  Sunday  without  limitation 
as  to  hours,  and  further  provides  that  such 
freight  trains  as  may  be  in  transit  which 
can  reach  their  destination  by  6  o'clock  In 
the  forenoon  may  run  within  such  hours 
on  Sunday.  There  was  no  testimony  to  ex- 
plain why  train  No.  17  did  not  go  on  to 
Spartanburg  on  Saturday  evening,  and  why 
this  train  or  train  No.  13  could  not  rench 
Spartanburg  before  6  o'clock  Sunday  morn- 
ing. 

We  find  no  error  in  the  charge. 

The  Judgment  of  the  circuit  court  l8  af- 
Aimed. 
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OHIO  TPOTTEBT  ft  GIjASS  CO.  T.  TAI*- 
BERT. 

(Supreme  Court  of  South  Carolina.     Oct.  29, 
1910.) 

1.  Principal  and  Agent  (§  1»S*)— Undis- 
closed Pbincipal  —  Evidence  —  Question 
FOB  Jury. 

In  a  suit  to  recover  for  goods  sold  through 
a  traveling  salesman,  in  which  defendant  plead- 
ed payment,  evidence  held  sufScient  to  go  to  the 
Jurr  on  the  question  whether  defendant  had  a 
right  to  pav  to  the  salesman,  instead  of  his  com- 
pany, on  the  grounds  of  having  dealt  with  the 
salesman  alone  without  any '  knowledge  af  his 
principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f$  721%-726;  Dec.  Dig.  S 
193.»J 

2.  Pbincipal  and  Agent  (§  105*)— Salesman 
— ^authobitt  to  collect. 

A  traveling  salesman  who  solicits  orders  by 
samples,  and  is  not  intrusted  with  the  posses- 
sion of  the  property,  has  no  implied  authority  to 
collect. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  301 ;   Dec.  Dig.  I  105.*] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  S.  W.  O.  Sbipp,  Judge. 

Action  by  the  Ohio  Pottery  &  Glass  Com- 
pany against  B.  C.  Talbert.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

D.  H.  Magill,  for  appellant  Giles  tc  Ouzts, 
for  respondent. 

JONES,  O.  3.  The  plaintiff,  Abe  Bloch 
and  Ike  Bloch,  as  a  partnership,  under  the 
name  of  Ohio  Pottery  &  Glass  Company,  sued 
defendant  for  1111.02  for  a  bill  of  goods  sold 
and  delivered  to  defendant  The  defendant 
alleged  In  defense  that  he  bad  made  pay- 
ment to  A.  E.  Bayol,  who  sold  blm  the  goods. 
The  court  held  that  tb6re  was  no  evidence 
tending  to  show  that  Bayol  had  real  or  ap- 
parent authority  to  collect  and  therefore  di- 
rected a  verdict  In  favor  of  plaintiff  for 
993.53  after  deducting  |17.49  from  the 
amount  claimed  for  freight,  packing,  and 
draylng. 

The  only  question  In  the  case  la  whether 
there  was  a  scintilla  of  evidence  which 
should  have  required  the  question  of  Bayol's 
authority  to  collect  to  be  submitted  to  the 
Jury.  The  testimony  for  the  plaintiff  was  to 
the  effect  that  they  were  dealers  in  queens- 
ware,  glassware,  etc.,  at  Cleveland,  Ohio,  and 
had  employed  A.  E.  Bayol  as  a  salesman  on 
commissions  to  sell  their  wares  In  South 
Carolina;  that  this  agent  had  no  authority 
to  collect;  that  In  September,  1907,  they  re- 
ceived an  order  through  Bayol  signed  by  de- 
fendant In  these  words:  "9-9  No.  52,  Sales- 
man A.  E.  Bayol.  Sold  to  B.  C.  Talbert  Troy 
P.  O.  South  Carolina,  B.  F.  D.  No.  2.  Ship 
by  C.  &  W.  C.  By.  to  Troy,  South  Carolina. 
Terms  1-30,  60,  1-3  90.  %  O.  Special  Gold, 
List  Price  $186.69.     Net  price  $46.65.    14  C. 


Everybody's  Asst  (White  only)  List  Price 
$111.40,  net  price  $22.50.  %  C.  Glass  South- 
fern  Assortment  List  price  $69.00,  net  price 
$34.00.  I  hereby  acknowledge  that  I  have 
given  orders  for  the  above  goods  and  will 
claim  as  my  property  as  soon  as  the  B.  of  h. 
Is  Issued  by  the  Ry.  Co.  B.  C.  Talbert.  Reg- 
ular charge  for  package."  Plaintiff  Ike  Bloch 
testified  that  the  order  was  accepted  by  them 
and  the  goods  shipped  as  Instructed  on  Sep- 
tember 23, 1907 ;  that  the  goods  were  deliver- 
ed; that  on  January  14,  1908,  in  reply  to 
plaintiff's  letter  of  the  11th  requesting  pay- 
ment defendant  wrote  plaintiff,  stating  that 
he  had  paid  the  bill  in  full  to  plaintiffs 
agient  This  plaintiff  further  testified  that 
no  payment  had  ever  been  received  by  them. 

The  defendant  testified  that  he  never  had 
any  dealings  with  the  Ohio  Pottery  &  Glass 
Company  indlvlduaUy — with  any  of  the  firm ; 
that  he  made  a  contract  with  A.  E.  Bayol  in 
words  like  the  order  Introduced  In  evidence 
by  plaintiff,  except  that  the  word  "salesman" 
did  not  appear  thereon,  and  that  the  'words 
"regular  charge  for  package"  were  not  there- 
on; that  he  knew  nothing  about  any  con- 
nection between  plaintiff  and  Bayol  when  he 
bought  the  goods  and  signed  the  order ;  that 
he  was  never  notified  in  any  way  not  to  pay 
to  Bayol;  that  on  December  17,  1907,  at  his 
request  Bayol  came  to  bis  store  and  helped 
him  to  mark  np  the  goods ;  that  on  that  day 
payment  was  made  to  Bayol  on  presentation 
of  bill  and  receipt  given  by  him,  bill  and  re- 
ceipt as  follows : 

"Ohio  Pottery  ft  Glass  Co. 
"Queensware,  Chlnaware  ft  Glass. 

"628  Superior  Street     Cleveland,  Ohio, 
9-23-07. 
"Sold  to  B.  C.  Talbert  Troy,  S.  0. 
"Terms:   307«>-90. 

1-4  Special  Gold   Ass't $46  87 

1-4  Everybody's  Ass't 27  85 

1-2  Southern  Glass  Ass't 34  ■'M 

P.&D 2  00 


$111  02 


"Freight  and  P.  &  D.  $17.49  allowed  off  of 
bill  leaving  $03.53. 

"Paid  A.  E.  Bayol,  for  Bloch  Queensware 
Co.,  Dec.  17,  1907.  Positively  no  allowance 
for  breakage." 

Defendant  testified:  "When  he  presented 
the  bill,  I  paid  him  as  I  was  .accustomed  to 
paying  these  traveling  people,  and  got  that 
receipt."  Defendant  exhibited  a  letter  dat- 
ed December  4,  1907,  signed  by  Ohio  Pottery 
&  Glass  Company  in  reply  to  a  letter  from 
defendant  to  them  concerning  the  goods, 
some  of  which  had  not  then  arrived,  in  which 
letter  plaintiff  stated:  "Your  freight  bill  ac- 
companying your  check  with  balance  of  these 
goods  will  be  accepted  as  cash."  On  cross- 
examination  defendant  testified:  "I  got  the 
goods  that  I  ordered.    Got  them  from  the 
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d«pot  at  Troy.  The  bUIheads  were  marked 
Ohio  Pottery  &  Glass  (Company.  That  Is  the 
contract  that  I  signed  that  Mr.  Bayol  drew 
ap.  I  got  an  Invoice  similar  to  this,  and  the 
amount  was  $111.02.  The  Ohio  Pottery  & 
Glass  Company  never  authorized  me  to  pay 
Mr.  Bayol.  There  was  nothing  said  about 
packing  and  drayage.  Mr.  Bayol  knocked 
that  off.  I  never  sent  them  any  check.  I 
paid  Mr.  Bayol.  I  paid  him  because  he  was 
there,  and  it  suited  me  just  as  well  to  pay 
that  time  as  any  other  time.  I  only  knew  he 
took  the  order,  and  I  knew  they  shipped  the 
goods  In  accordance  with  the  order.  I  didn't 
know  whether  he  was  selling  on  commission 
or  salary,  or  how.  I  didn't  know  whether  he 
was  connected  with  the  concern  or  not  I 
paid  him  because  I  had  made  the  contract 
with  him.  If  he  had  not  come,  I  would  have 
sent  them  a  check."  Redirect  examination: 
"There  was  no  statement  on  the  Invoices, 
letters,  or  papers  received  from  them  saying' 
I  should  not  pay  Mr.  Bayol  or  anything  of 
that  kind  on  any  of  them.  There  was  never 
any  showing  of  that  kind  made  until  after  i 
had  paid  the  acconnt  Never  anything  said 
abont  who  to  pay  until  after  I  had  paid  the 
account."  We  have  thus  fully  stated  the  tes- 
timony to  vindicate  our  conclusion  that  it 
was  error  not  to  submit  the  case  to  the  Jury. 
There  is  much  authority  for  the  proposi- 
tion that  a  drummer  or  traveling  salesman 
who  solicits  orders  by  samples,  and  is  not  in- 
tmsted  with  the  possession  of  the  property 
offered  for  sale,  has  no  implied  authority  to 
collect  6  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
225,  and  cases  cited  in  the  notes.  But  the 
theory  of  the 'case  as  presented  by  defend- 
ant's evidence  is  that  this  was  not  certainly 
a  sale  by  a  traveling  salesman  for  a  dis- 
closed principal,  but  may  have  been  a  sale 
by  Bayol  as  the  real  seller,  afterwards  adopt- 
ed and  accepted  by  plaintiffs  subject  to  all 
the  implications  involved  in  the  original  con- 
tract According  to  defendant's  testimony, 
the  contract  was  made  with  Bayol  without 
knowledge  that  he  represented  any  other 
than  himself,  and  the  written  instrument 
specified  that  the  seller  was  Bayol.  The  im- 
plication from  said  contract  Is  that  payment 
was  to  be  made  to  the  seller  Bayol,  and  if 
plaintiffs  accepted  or  ratified  such  contract, 
without  Informing  defendant  to  the  contrary, 
the  implication  is  not  that  Bayol  had  no  au- 
thority to  collect,  but  Just  the  contrary.  The 
Jury  may  have'  concluded  that  the  circum- 
stances required  that  plaintiff  in  accepting 
or  ratifying  Bayol's  contract  should  have  In- 
'  formed  defendant  if  there  was  any  Inten- 
tion to  restrict  Bayol's  authority  to  collect 
The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  new  trial. 

WOODS,  J.  I  dissent  Defendant's  cor- 
respondence with  the  plaintiff  and  the  terms 
of  the  receipt  tendered  him  by  Bayol  made  it 


manifest  to  defendant  that  the  goods  were 
really  bought  by  him  from  the  plaintiff,  and 
that  Bayol  was  only  its  selling  agent  Un- 
der this  proof,  In  the  absence  of  any  evi- 
dence that  Bayol  had  any  authority  to  col- 
lect, it  seems  to  me  that  the  receipt  was  not 
binding  on  the  plaintiff,  and  that  the  drcnit 
Judge  was  right  in  directing  a  verdict  in  its 
favor.  Authority  to  collect  is  not  implied 
from  authority  to  make  a  contract  of  sale. 
31  Cyc.  1359;  8  A.  &  E.  Ency.  225;  Story  on 
Agency,  {  9& 

(87  S.  C.  210) 

LEWIS  V.  GALLIVAN  BLDG.  00. 

(Supreme  Court  of  South  Carolina.     Nov.  4, 
1910.) 

1.  Mastbb  and  Servant  (S  278*)— Injuries 
TO  Servant— Nkgligknce—Sufmciknoy  oi- 

E}VIDENCB. 

In  an  action  for  death  of  a  servant,  evi- 
dence held  to  show  that  defendant  was  negli- 
gent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  27a*] 

2.  Master  and  Servant  (|  288*)— Injuries 
TO  Servant— Assumption  of  Risk— Ques- 
tions FOR  Jury. 

In  an  action  for  the  death  of  a  servant, 
whether  deceased  assumed  the  risk  of  injury 
held,  under  the  evidence,  for  the  jury. 

[Eld.  Note. — For  other  cases,  see  -Master  and 
Servant,  Cent  Dig.  §§  1068-1088;  Dec  Dig.  f 
28a*] 

3.  Master  and  Servant  d  203*)— Assuice- 
tion  OF  Risk. 

The  general  rule  is  that  a  servant  assumes 
the  risks  ordinarily  incident  to  bis  employment 
but  not  tboee  due  to  the  master's  negligence. 
'  lEi.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  538^«43-,  Dec.  Dig.  { 
203.*] 

4.  Master  and  Servant  (§  217*)— AssnifP- 
TioN  OP  Risk. 

A  servant  does  not,  under  all  circumstan- 
ces, defeat  his  action  for  injuries  by  continu- 
ance of  work  after  the  master's  negligence  has 
become  apparent  since  waiver  of  the  master's 
negligence  and  assumption  of  the  risk  incident 
to  it  may  be  negatived  by  proof  that  the  service 
was  continued  to  meet  an  extraordinary  emer- 
gency, or  in  reliance  on  the  master's  assurance 
of  safety,  or  under  the  coercion  of  legal  penal- 
ties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $|  574-600;  Dec  Dig.  | 
217.*] 

5.  Appeal  and  Error  (J  216*)— Presentation 
OF  Objection  in  Lower  Court— Instruc- 
tions. 

In  a  servant's  action  for  Injuries,  a  charge 
stating  the  general  definition  and  rule  as  to  as- 
sumption of  risk  without  its  qualifications  ia 
not  reversible  error,  where  no  request  is  made 
that  such  qualifications  and  limitations  be  stated. 
[Ed.  Note.— B^or  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  216  ;•  Trial,  Cent  Dig.  ff 
627-641,  660-676.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County. 

Action  by  Damle  Lewis,  as  administratrix, 
against  the  Galllvan  Building  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 
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W.  6.  Slrrine^  for  appellant  Haynawortb 
ic  HayiiBworth  and  Paget  &  Watklna,  for 
respondent. 

WOODS.  J.  The  defendant  Oalllyan  Bnlld- 
ing  Company,  in  1906,  was  constructing  a 
dam  across  tlie  Savannah  rlyer  at  Gregg 
Shoals.  For  the  purpose  of  conveying  its 
workmen  and  material  along  the  dam,  the 
defendant  had  stretched  a  large  cable  over 
the  river  at  a  height  of  about  65  feet  By 
means  of  a  small  cable  working  on  a  drum 
attached  to  a  stationary  engine,  the  i>erson 
or  thing  to  be  moved  was  pulled  along  the 
large  cable  over  the  proper  place,  and  was 
then  lowered  by  means  of  another  cable 
called  the  main  fall.  Oscar  Lewis,  plain- 
tiffs intestate,  a  laborer  employed  by  the  de- 
fendant in  the  construction  of  its  dam,  was 
ordered  on  October  24,  1906,  to  go  across  the 
river  to  do  some  work  required  by  the  super- 
intendent Be  undertook  the  passage  on  the 
cable;  but  when  he  was  about  halfway 
across  there  was  a  sudden  slack  in  the  cable, 
in  consequence  of  which  he  was  precipitat- 
ed into  the  river  and  drowned.  For  his  loss 
the  plaintUT,  his  mother,  as  his  administra- 
trix, brings  this  action,  alleging  her  son's 
death  to  have  been  caused  by  the  negligence 
of  the  defendant  (1)  in  not  having  a  compe- 
tent engineer  to  manage  the  engine  which 
controlled  the  cable,  and  (2)  in  not  having 
carriers  on  the  cable,  and  in  not  having  a 
weight  block  on  the  carriage,  for  the  lack  of 
which  the  main  fall  had  at  the  time  run 
slack  on  the  Georgia  side  of  the  river  and 
had  gotten  down  under  the  water.  The  al- 
legation is  that,  when  plaintiff's  intestate 
was  immediately  over  the  water  of  the  main 
channel,  the  main  fall  slack  pulled  out  of 
the  water  and  ran  quickly  through  the 
shieve  on  the  carriage  block,  letting  the  de- 
ceased drop  into  the  river  and  drown.  The 
defendant  appeals  from  a  Judgment  in  favor 
of  the  plaintiff,  assigning  as  the  first  error 
the  refusal  of  the  circuit  court  to  order  a 
nonsuit  or  direct  a  verdict  for  the  defendant. 

There  was  certainly  evidence  of  negligence 
on  the  part  of  the  defendant  in  falling  to 
guard  against  the  sudden  slack  in  the  cable 
which  precipitated  Lewis  into  the  river. 
There  was  no  denial  that  the  cable  had  been 
provided  with  carriers  to  prevent  this  sud- 
den slack  and  that  they  had  been  taken  off. 
There  was  testimony  that  these  carriers 
were  not  of  the  right  construction  and  were 
taken  off  because  they  tended  to  wear 
away  the  cable ;  but  there  was  no  evidence 
that  the  defendant  bad  made  any  effort  to 
make  the  cable  safe  with  other  carriers. 
There  was  also  a  weight  block  which  had 
been  attached  to  the  main  fall  block  to  sup- 
ply the  place  of  the  carriers;  but  it  appear- 
ed that  this  also  had  been  taken  off.  In  ad- 
dition to  tills,  the  defendant  had  allowed 
the  cable  called  the  main  fall  to  drop  into 
the  river  and  become  caught  under  a  rock 
in  such  a  way  that  its  sudden  release  from 


the  rock  would  inevitably  cause  any  one 
crossing  the  river  on  the  cable-  to  fall. 

The  main  contention  of  defendant's  coun- 
sel on  this  point,  however,  is  that  even  if 
uegllgence  of  the  defendant  be  admitted, 
yet  the  Jury  should  have  been  directed  to 
find  for  the  defendant  because  with  full 
knowledge  of  the  defective  appliances  and 
the  danger  Lewis  assumed  the  risic  Un- 
less the  increase  of  the  danger  due  to  tak- 
ing off  the  carriers  and  the  weight  block  was 
so  obvious  that  a  laborer  of  ordinary  intelli- 
gence could  not  fail  to  see  and  appreciate  it 
the  right  to  rely  on  the  master's  obllgatiou 
to  furnish  reasonably  safe  appliances  was 
not  lost  Wofford  v.  Clinton  Cotton  Mills,  72 
S.  C.  346,  51  S.  B.  91&  That  the  increased 
danger  was  so  obvious  Is  not  an  Inference 
necessarily  drawn  from  the  evidence  in  this 
case.  Lewis  was  an  ordinary  negro  laborer, 
and  there  was  nothing  to  show  that  he  had 
any  Imowledge  of  the  appliances  requisite 
for  the  work  other  than  what  he  might  have 
acquired  by  their  use.  H£  knew  that  the  de- 
fendant had  taken  off  the  carriers  and  the 
weight  block ;  but  knowledge  is  not  to  be 
imputed  to  Iiim  that  these  appliances  were 
necessary  to  bis  safety.  It  could  not  be  de- 
clared by  the  court  unreasonable  for  the 
laborer  to  rely  on  the  superior  intelligence 
of  the  defendant's  superintendent  and  con- 
clude that  these  appliances  were  unnecessary 
to  the  safe  use  of  the  cable.  So,  also,  in 
view  of  the  higher  intelligence  of  the  mas- 
ter, it  was  for  the  Jury,  and  not  the  court,  to 
decide  whether  the  laborer  lutd  a  right  to 
believe  that  bis  superior  would  not  have  or- 
dered him  across  unless  he  had  reason  to 
believe  that  the  cable  called  the  main  fall 
was  securely  cau^t  under  the  rock. 

It  is  true  there  was  evidence  that  Lewis 
was  warned  of  the  danger  while  he  was 
going  across,  and  that  be  nevertheless  sig- 
naled the  engineer  to  go  forward;  but  the 
evidence  to  the  contrary  clearly  made  an  is- 
sue for  the  Jury  on  this  point 

The  other  assignment  of  error  relates  to 
the  following  instruction  In  the-  charge: 
"While  a  servant  assumes  the  ordinary  risks 
of  the  employment,  the  master  also  assumes 
to  exercise  due  care,  and,  if  the  deceased 
was  injured,  then  that  defense  of  assump- 
tion of  risk  does  not  arise  when  the  master 
himself  has  been  negligent  and  guilty  of  ihe 
want  of  due  care."  The  general  rule  is  that 
laid  down  by  the  circuit  court  namely,  that 
a  servant  assumes  the  risk  ordinarily  in- 
cident to  hlB  employment,  but  not  those 
risks  which  are  due  to  the  negligence  of  the 
master.  This  general  rule  was  approved  in 
Morrow  v.  Gaffney  Mfg.  Co.,  70  S.  C.  250,  49 
S.  E.  573,  and  in  Green  v.  Southern  Ry.,  72 
S.  C.  398,  52  S.  B.  45.  It  is  true  that  the 
servant  may  in  some  conditions  defeat  his 
action  when  the  defects  in  appliances  or  the 
unsafeness  of  the  place  of  work  or  the  in- 
capacity of  servants  supplied  by  the  master 
is  evident     Bodie  t.  Charleston,  etc.  By., 
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61  S.  C.  488,  89  S.  B.  715;  James  v.  Foun- 
tain Inn  Mfg.  Co.,  80  S.  C.  232,  61  S.  E.  391. 
But  it  cannot  be  laid  down  as  a  rule  without 
quallfloation  that  under  all  circumstances 
the  servant's  action  would  be  defeated  by 
continuance  of  the  work  after  the  master's 
negligence  has  become  evident,  for  waiver  of 
the  master's  negligence  and  assumption  of 
the  risk  incident  to  it  may  be  negatived  by 
proof  that  the  service  was  continued  In  or- 
der to  meet  an  extraordinary  emergency,  or 
in  reliance  on  the  master's  assurance  of 
safety,  or  under  the  coercion  of  legal  penal- 
ties. WoCford  V.  Clinton  Cotton  Mills,  72  S. 
a  348,  51  S.  E.  918;  Hall  v.  Northwestern 
Ry.  Co.,  81  S.  O.  522,  62  8.-  E.  848. 

In  a  proper  case  it  is  no  doubt  better  for 
the  presiding  Judge,  In  charging  on  assump- 
tion of  risk,  to  give  the  general  definition — 
the  assumption  by  the  servant  of  the  risks 
ordinarily  incident  to  his  employment,  but 
not  of  those  due  to  the  negligence  of  the 
master — and  state^ln  addition  the  doctrine 
above  Indicated  as  to  the  unusual  risks 
which  the  servant  may  assume  by  continu- 
ing in  the  service-  of  the  master  in  the  face 
of  evident  defects  In  appliances  or  evident 
unsafety  of  the  place  of  work  or  evident  in- 
capacity of  servants.  But  it  is  not  reversible 
error  that  the  charge  states  the  general  def- 
inition and  rule  without  its  qualifications 
and  limitations,  when  no  request  is  made 
that  such  qualifications  and  limitations 
should  be  stated.  We  think  this  is  the  most 
convenient  rule  of  practice.  At  all  events,  it 
is  the  rule  distinctly  laid  down  in  the  case 
of  Morrow  v.  GafFney  Mfg.  Co.,  supra,  which 
must  be  regarded  a  controlling  authority  on 
the  subject 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

(153  N.  C.  286) 

LANCASTER  et  ux.  v.  SOUTHESIN  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  26, 
1910.) 

1.  Insurance  (§  307*)— Stipulations— Pbovi- 
sioN  ^B  Forfeiture. 

Where  an  adult  of  sound  mind,  who  can 
read  and  write,  accepts  a  i>olicy  containing  un- 
ambiguous stipulations  material  to  the  risk 
which  forfeit  it  for  their  bi-each,  and  the  com- 
pany maliea  no  misleading  representations  as  to 
their  meaning,  the  Btipulations  become  a  part  of 
tlic  insurance  contract  so  as  to  avoid  it  upon 
their  breach,  even  though  there  was  no  previous 
application,  and  no  express  representations  made 
by  insured.  • 

[Ed.  Note.— Por  other  cases,  see  Insurance, 
Dec.  Dig.  $  307.*] 

2.  Insurance  (§  350*)  —  Fire  Insurance  — 
Provisions  of  Oontract— Rideb. 

A  rider  attached  to  the  face  of  a  fire  pol- 
icy insuring  certain  gin  machinery  was  beaded 
"For  Gin  Systems  Only,"  and  contained  cer- 
tain provisions  applying  specially  to  that  kind 
of  property,  but  endorsed.  "Attached  to  and 
forming  part  of  policy,"  giving  its  number,  and 
tit  the  end  of  the  entire  policy  it  was  stipulated 
that  the  policy  was  accepted   under  the   fore- 


going stipulations,  together  with  such  other  pro- 
visions and  conditions  as  might  be  indorsed 
thereto.  Held,  that  the  contract  of  insurance  in- 
cluded the  body  of  the  policy  as  well  as  the 
rider,  so  that  stipulations  contained  in  the  body 
of  the  policy  bound  insured. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  150.*] 

3.  Insurance  (|  2S2*V—Foefeiture— Undivid- 
ed OWNEB8IIIP-^"SOLK  AND  UNCONDITIONAL 
OWNEESniP." 

Where  the  purchaser  of  gin  machinery 
took  possession  and  gave  purchase-money  notes, 
which  were  recorded  and  reserved  title  in  the 
seller,  and  all  of  the  price  had  not  been  paid 
when  the  policy  on  the  machinery  wa.s  issued, 
the  buyer  was  the  sole  and  unconditional  owner 
of  the  machinery  within  a  stipulation  in  the 
policy  for  sole  and  unconditional  ownership ; 
such  a  stipulation  merely  contemplating  that  tiie 
property  is  not  held  jointly  with  others. 

flDd.  Note.— For  other  cases,  see  Insurance, 
'>nt.  Dig.  SS  GOl-635;    Dec.  Dig.  i  282.* 

For  ether  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7801-7802.] 

4.  Insurance  (S  282*)  —  Pire  Insurance  — 
Provision  foe  Forfeiture  —  Stipulation 
OF  Sole  Ownership.  ,  ,    ^  ^i       ■ 

The  rule  generally  adopted  is  that  a  stipu- 
lation in  a  fire  policy  of  so[e  and  unconditional 
ownership  is  not  violated  by  the  existence  of 
liens  and  incumbrances  on  the  property. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §8  601-635;    Dec.  Dig.  i  282.*] 

5.  Insurance  (S  282*)  — Fibe  Insurance- 
Stipulations  Against  Incuvbkances  — 
''Personalty  *' 

Where  the  seller  takes  purchase-money 
notes  and  delivers  possession  of  an 'engine  and 
boiler,  retaining  title  as  security,  and  the  con- 
tract of  sale  is  registered  pursutmt  to  statute, 
the  property  retains  Its  character  as  personalty 
both  as  between  the  parties  and  others  claiming 
adversely  to  the  lien,  though  attoched  to  the 
realty,  and  is  personalty  within  the  meanim; 
of  a  "fire  policy  thereon,  which  avoided  the  pol- 
icy If  the  subject  of  insurance  was  personalty, 
and  was,  or  thereafter  became,  incumbered  by 
a  chattel   mortgage. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  601-635;   Dec.  Dig.  g  282.* 

For  other  definitions,  see  Words  and  Phresea, 
vol.  6,  pp.  5346-5358;    vol.  8.  p.  7753.] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Gulon,  Judge. 

Action  by  M.  L.  Lancaster  and  wife  ag:ainst 
the  Southern  Insurance  Company.  From  a 
judgment  for  defendant,  plaintiff  named  ap- 
peals.   Affirmed.  ' 

It  was  shown :  That  femme  plaintiff,  own- 
er of  a  farm,  "had  erected  a  building  and 
therein  established  a  steam  gin,  the  engine 
and  boiler  inclosed .  in .  brick,  and  same  was 
being  used  for  farm  ginning."  That  said 
plaintiff  took  out  a  policy  of  Insurance  on  the 
gin,  engine,  and  boiler  in  the  sum  of  $1,000, 
the  contract  being  the  ordinary  standard 
form,  with  a  rider  attached  to  the  face  of 
the  ixilicy,  on  which  was  a  heading  "For 
Gin  Systems  Only,"  and  which  contained  cer- 
tain specifications  adapting  the  policy  more 
fittingly,  in  certain  features,  to  the  kind  of 
property  insured  and  the  operation  of  tlie 
same,  and  concluding  with  the  statement  "At- 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  Na.  Series  ft  Rep'r  Indexes 
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tacbed  to  and  forms  part  of  policy  No. 
4S599,"  the  number  of  policy  sued  on.  Plain- 
tiff "admitted  that  notes  reserving  the  title 
to  the  gin  outfit  were  given  and  recorded  and 
all  of  purchase  price  had  not  been  paid  at 
the  time  the  policy  was  Issued,  and  defend- 
ant admitted  that  the  policy  was  Issued  and 
sent  plaintiff  through  the  mail  in  lieu  of  a 
policy  in  a  company  that  I}ad  failed,  and  that 
no  representations  were  made  by  plaintiff  to 
get  the  policy."  The  property  was  destroyed 
by  fire,  proof  of  loss  properly  made,  and  pres- 
ent action  instituted  to  recover  on  the  policy. 
Recovery  was  resisted,  chiefly  by  reason  of 
breach  of  certain  stipulations  contained  in 
the  body  of  the  policy,  to  the  effect  "that  this 
entire  policy  shall  be  void  ,*  *  *  If  the  in- 
terest of  the  hisured  be  other  than  the  un- 
conditional and  sole  ownership,  and,  2nd,  if 
the  subject  of  the  Insurance  be  personal  prop- 
erty and  be  or  become  incumbered  by  a  chat- 
tel mortgage."  There  was  the  further  gen- 
eral stipulation  in  the  body  of  the  policy  that 
the  entire  policy  should  be  void  "If  the  in- 
terest of  the  Insured  In  the  property  be  not 
truly  stated  therein."  Plaintiff  contended 
that  the  stipulations  should  not  be  allowed 
to  defeat  a  recovery  (1)  because  at  the  time 
of  taking  out  the  policy  no  inquiry  was  made 
as  to  the  title  or  condition  of  the  property, 
and  that  no  representations  were  made  by 
plaintiff  concerning  the  same,  and  that  her 
rights  are  unaffected,  therefore,  by  the  stlpu- 
Jatlons  relied  upon;  (2)  that  the  contract  of 
insurance  by  the  nature  of  It  Is  confined  to 
that  portion  of  it  contained  in  the  rider  and 
as  the  stipulations  in  question  do  not  appear 
therein,  but  only  in  the  body  of  the  policy, 
they  are  not  relevant  to  the  inquiry ;  (3)  that 
on  tbe  facts  the  property  Insured  had  become 
realty,  and  in  that  event  there  had  been  no 
breach  shown,  etc.  The  Jury  having  ascer- 
tained the  value  of  the  property  destroyed  by 
the  fire,  the  question  of  defendant's  respon- 
sibility was  referred  to  the  court  on  the 
facts,  and  the  court,  being  of  opinion  that 
the  policy  was  avoided  by  reason  of  the  exist- 
ence of  an  incumbrance  for  the  unpaid  pur- 
chase money  in  the  form  of  a  mortgage  or 
coiMlitlonal  sale,  duly  recorded,  gave  Judg- 
ment for  defendant,  and  plaintiff  excepted 
and  apiwaled. 

G.  M.  T.  Fountain  &  Son,  for  appellant 
J.  B.  Oasklll  and  W.  O.  Howard,  for  appel- 
lee. 

BOKE,  J.  (after  stating  the  facts  as  above). 
Oar  decisions  are  to  the  effect,  and  they  are 
In  accord  with  the  generally  prevailing  doc- 
trine, that  when  a  person  of  mature  years 
and  sound  mind,  who  can  read  and  write,  ac- 
eepts  a  policy  of  insurance  containing  stlpu- 
iatfons  material  to  the  risk  and  on  breach  of 
wblch  the  policy  Is  to  be  avoided,  and  there 
Is  nothing  confusing  or  ambiguous  In  them, 
and  no  representations  made  which  are  cal- 
culated or  Intended  to  deceive  as  to  their  im- 


port, the  policy  with  the  stipulations  becomes 
the  contract  between  the  parties,  to  be  en- 
forced, while  it  stands  according  to  Us  terms, 
and  the  principle  should  not  be  affected  be- 
cause in  a  given  case  there  has  been  no  pre- 
vious application  or  no  express  representa- 
tion made.  Ploars  v.  Insurance  Co.,  144  N.  C. 
232,  56  S.  E.  915;  Hayes  v.  Insurance  Co., 
132  N.  O.  702,  44  S.  E.  404 ;  Lasher  v.  Insur- 
ance Co.,  86  N.  T.  423;  Brown  v.  Insurance 
Co.,  86  Ala.  189,  5  South.  500;  Crlkelalr  v. 
Insurance  Co.,  168  111.  309,  48  N.  E.  167,  61 
Am.  St  R^.  119.  In  the  present  case  there 
is  no  allegation  or  suggestion  of  any  ambigu- 
ity nor  of  anything  done  or  said  to  confuse 
or  mislead  the  claimant,  and  the  policy  with 
Its  stipulations  must  be  taken  as  the  contract 
under  which  the  rights  of  these  parties  are 
to  be  determined.  And  plaintiff's  second  po- 
sition cannot  be  maintained.  The  rider,  while 
headed  "For  Systems  of  Gins  Only,"  contains 
the  express  provision,  "Attached  to  and  form- 
ing part  of  policy  No.  49599,  Southern  Insur- 
ance Co.  of  New  Orleans";  and,  further,  at 
the  end  of  the  entire  policy  is  the  stipulation : 
"This  policy  Is  made  and  accepted  under  the 
foregoing  stipulations  and  conditions,  togeth- 
er with  such  other  provisions,  agreements  and 
conditions  as  may  be  endorsed  hereto."  The 
rider  was  Inserted  in  and  made  a  part  of  the 
entire  policy,  in  order  the  better  to  adapt  Its 
provisions  to  this  particular  kind  of  property, 
and  more  especially  in  reference  to  the  meth- 
od and  conditions  of  its  operation,  and,  there 
being  nothing  uncertain  or  restrictive  In  Its 
terms,  there  Is  no  reason  why  the  plain  and 
express  provision,  "Attached  to  and  made  a 
part  of  this  policy,"  should  not  be  given  ef- 
fect. Authority  also  here  favors  defendant's 
position.  Speaking  to  a  similar  question  in 
Waters  v.  Insurance  Co.,  144  N.  O.  603-671, 
57  S.  B.  437,  440,  13  L.  R.  A.  (N.  S.)  805,  the 
court  said:  "It  is  urged  upon  our  attention 
that  some  of  the  entries,  by  means  of  which 
the  application'  was  made  to  accord  with  the 
policy  and  the  paster,  were  made  on  the 
mar^n  of  the  application  and  written  longi- 
tudinally, and  that  such  entries,  so  made,  and 
even  the  paster  Itself,  are  presumptive  evi- 
dence of  a  change  in  the  contract  after  the 
application  had  been  first  signed. 

But  neither  the  authorities  nor  the  known 
usage  In  the  making  of  such  contracts  are  in 
support  of  the  ppsitlon  to  the  extent  con- 
tended for.  We  know  that  these  policies,  as 
well  as  the  applications,  are  gotten  up  on 
printed  forma  designed  to  meet  the  average 
and  general  demand  in  contracts  of  this  na- 
ture, and  frequently  changes  are  made  to 
meet  special  circumstances;  that  these  are  or- 
dinarily noted  on  the  margin,  and  a  slip  Is 
then  pasted  on  the  face  of  the  policy  to  ex- 
press the  contract  as  affected  by  these  chan- 
ges. In  the  absence,  therefore,  of  some  spe- 
cial circumstances  tending  to  cast  suspicion 
on  such  entries,  there  should  be  no  presump- 
tion of  any  alteration,  but  the  nature  of  the 
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entry  and  Its  placing  are  simply  clrcumstan- 
cee  on  tlie  general  question  as  to  whether 
there  has  been  a  completed  contract  of  insur- 
ance." Pierce  v.  Insurance  Co.,  138  Mass. 
151;  Swlnnerton  v.  Insurance  Co.,  37  N.  Y. 
174,  98  Am.  Dec.  660;  1  Cooley's  Insurance 
Briefs,  pp.  640,  641 Q.  The  third  posiOon 
must  also  be  resolved  against  the  plaintiff. 
That  is,  the  property  had  become  realty, 
and  in  that  aspect  there  was  no  breach  of 
stipulations  shown  avoiding  the  policy.  True, 
we  have  held  in  this  state  that,  when  one  Is 
in  possession  of  land  under  a  binding  con- 
tract of  purchase  having  given  his  notes  for 
the  purchase  money,  he  is  to  be  considered  as 
the  "sole  and  undivided  owner"  within  the 
meaning  of  this  stipulation  in  a  contract  of 
Insurance.  A  position  declared  and  sustained 
in  a  forcible  opinion  by  Associate  Justice 
Brown  in  the  recent  case  of  Jordan  v.  Insur- 
ance Co.,  151  N.  O.  341.  66  S.  El.  20a  The 
same  principle  is  discussed  by  Associate  Jus- 
tice Manning  in  the  learned  and  valuable 
opinion  of  Modlin  v.  Insurance  Co.,  151  N.  C. 
36-40,  65  S.  E.  605.  This  ruling  is  properly 
placed  on  the  well-recognized  principle  tliat 
equity  will  treat  that  as  done  which  the  par- 
ties are  under  a  binding  agreement  to  do,  and 
in  reference  to'  Insurance  contracts,  on  the 
further  principle  that  the  loss  in  such  cases, 
when  the  property  is  destroyed  by  flre,  falls 
on  the  purchaser.  He  still  owes  the  amount 
due  on  his  notes.  Sutton  r.  Davis,  143  N.  C. 
474,  55  S.  E.  844.  And,  while  it  is  usually 
held  that  the  principle  referred  to  does  not 
prevail  in  the  case  of  personal  property  where 
the  title  is  withheld  on  the  payment  of  the 
purchase  money  (2  Cooley,  Insurance  Briefs, 
p.  1382  [K]),  we  think  that  the  distinction  as 
to  personalty  should  not  prevail  In  this  state 
on  the  precise  facts  disclosed  in  the  record. 
It  was  originally  held  In  the  case  of  these 
conditional  sales  of  personal  property  that. 
If  the  property  was  destroyed  by  fire  or  oth- 
er adventltloqs  cause,  the  loss  must  fall  on 
the  vendor  who  had  retained  the  title  in  him- 
self, and  this  position  still  obtains  in  many 
of  the  states.  Tiffany  on  Sales,  p.  91.  In 
North  Carolina,  however,  it  is  established  In 
a  case  like  the  present  that  when  a  bargain- 
or sells  goods,  taking  notes  for  the  purchase 
price,  retaining  the  title  as  security  for  the 
purchase  money,  end  delivers  possession,  that, 
if  the  goods  are  destroyed  by  flre,  the  obliga- 
tion to  pay  the  notes  Is  absolute  and  the 
loss  must  fall  on  the  vendee.  Tufts  v.  Grif- 
fin, 107  N.  a  47,  12  S.  E.  68,  10  L.  R.  A.  526, 
22  Am.  St  Rep.  863.  From  this  we  think  it 
follows  that  by  analogy  to  the  position  ob- 
taining in  case  of  real  estate  that  the  vendee 
under  the  facts  existent  here  is  the  uncon- 
ditional and  sole  owner  of  the  goods  with- 
in the  meaning  of  the  contract,  and  there  has 
been  no  breach  of  same  In  this  respect.  Such 
a  stipulation  refers  to  the  quality  of  an  es- 


tate, etc.,  "that  it  is  not  held  Jointly  with 
others."    Vance  on  Insurance,  p.  442. 

This  conclusion,  however,  cannot  avail  the 
plaintiff  by  reason  of  another  stipulation  in 
the  body  of  the  contract  "that  the  same  shall 
be  .void  If  the  subject  of  insurance  be  per- 
sonal property  and  be  or  become  Incumber- 
ed by  a  chattel  mortgage."  Under  our  deci- 
sions, where  a  vendor,  as  here,  has  sold 
goods,  taking  notes  for  the  purchase  mon^ 
and  delivered  possession,  retaining  title  as 
security,  and  the  contract  has  been  pr(q)erly 
registered  according  to  the  statute  (Revlsal 
1906,  S  983),  the«  property,  the  subject-matter 
of  the  contract,  retains  its  character  as  per- 
sonalty, both  as  between  the  parties  and  oth- 
ers claiming  adversely  to  the  lien.  Cox  v. 
New  Bern  Lighting  &  Power  Co.,  161  N.  C. 
62,  66  S.  R  e4&  The  goods,  therefore,  re- 
tained their  character  as  personalty,  and  in 
that  aspect  the  dalm  of  the  vendee  in  this 
Instance  was  only  an  incumbrance  in  the  na- 
ture of  a  chattel  mortgage  to  secure  the  pur- 
chase money,  and  on  the  facts  the  stipulation 
as  to  the  nonexistence  of  such  an  incumbrance 
has  been  violated.  Hamilton  v.  Highlands, 
144  N.  C.  279,  66  S.  E.  929.  It  is  usuaUy  iield 
that  the  stipulation  as  to  sole  and  uncondi- 
tional ownership  Is  not  violated  by  the  ex- 
istence of  liens  and  Incumbrances.  2  CXxtley 
Insurance  Briefs,  p.  1378(1).  Vance  on  In- 
Burance,  p.  442.  From  this  very  fact  and 
because  there  may  be  certain  conditions  ex- 
istent which  increase  the  moral  hazard  of 
the  risk,  companies  are  allowed  to  and  usual- 
ly do  insert  these  provisions  as  to  Incumbran- 
ces, to  be  enforced  when  the  contract  and  the 
facts  so  require.  We  are  not  inadvertent  to 
the  case  of  Oaples  v.  Insurance  Co.,  60  Minn. 
376,  62  N.  W.  440,  51  Am.  St.  Rep.  635,  and 
cases  of  like  kind,  in  which  it  was  held  that 
a  covenant  giving  a  landlord  a  Hen  for  un- 
paid rent  did  not  come  within  the  term  "chat- 
tel mortgage"  as  it  appears  in  these  contracts, 
and  in  which  Collins,  Judge,  delivering  the 
opinion,  said :  "That  the  parties  in  using  this 
term  did  not  intend  to  include  every  kind  of 
instrument  which  could  be  enforced  in  a 
court  of  equity  as  a  lien  or  mortgage  of  per- 
sonalty." But  in  this  same  opinion  it  was 
also  said  that  this  stipulation  should  be  con- 
sidered "as  simply  guarding  against  the  com- 
mon, ordinary  chattel  mortgage  and  instru- 
ments of  the  same  nature,  use,  and  pur- 
pose." Under  the  facts  presented,  as  here- 
tofore stated,  this  is,  in  effect,  an  incum- 
brance, in  the  nature  of  a  chattel  mortgage 
to  secure  the  purchase  money,  registered  as 
such  under  our  registration  laws,  and  we 
concur  with  his  honor  in  holding  for  that  rea- 
son that  the  stipulation  In  the  policy  against 
Incumbrances  has  been  violated,  and  no  re- 
covery thereon  can  be  had.  The  Judgment 
below  Is  aflSrmed. 

No  error. 
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<US  N.  C.  S12) 

Ex  parte  JONES. 

(Sajirazw  Court  of  North  Carolina.  '  Oct  26^ 

1910.) 

1.  Habeas   GoBPua    (S   99*)  —  Custody   of 
Child — Who  Entitled. 

On  habeas  corpus  for  the  custody  of  an 
infant,  if  the  parents  are  living  together  lawful- 
ly, they  have  prima  facie  the  right  to  control 
and  custody. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  84;  Dec  Dig.  S  99;*  Parent 
and  Child,  Cent.  Dig.  Ii  4-^2.] 

2.  Habeas  Cobpus  ({  99*)— Custody  of  Child 
—Right  To. 

On  habeas  corpus  for  the  custody  of  an  Il- 
legitimate child,  the  mother  has  a  prima  facie 
tight  to  control  and  custody. 

[Ed.  Note. — For  other  cases',  see  Habeas  Cor- 
pus, Cent.  Dig.  i  84 ;  Dec.  Dig.  J  99  ;•  Parent 
and  Child,  Cent  Dig.  iS  4-32;  Baatards,  Cent 
Dig.  fS  19,  20.] 

&  Habeas  Cobpus  ({  99*)— CustooY  of  Child 

— Who  Entitled. 

In  awarding  custody  of  a  child,  its  welfare 
is  of  controlling  influence,  subject  to  the  para- 
mount right  of  the  parents  to  control  and  cus- 
tody, If,  being  61  good  character,  they  have  the 
capacity  and  disptmition  to  care  for  and  rear 
the  child  properly  in  the  walk  of  life  in  which 
they  are  placed. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  84 ;  Dea  Dig.  I  99  ;*  Parent 
and  Child,  Cent  Dig.  IS  4r-32!} 

4.  Habeas  Corpus  (!  90*)— Custody  or  Child 
-Rights  of  Pabbnt. 

Where,  on  habeas  corpus  for  the  custody  of 
an  illegitimate  child,  it  appeared  that  the  peti- 
tioning mother  had  not  abandoned  the  child,  and 
that  the  mother  and  her  husband  were  "respect- 
able" and  capable  of  rearing  and  providing  for 
the  child,  it  was  improper  to  deny  her  the  cus- 
tody, though  the  respondents,  uncle  and  aunt 
of  petitioner,  were  reputable  i>e<v>le,  and  had 
well  cared  for  the  child. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  84;   Dec.  Dig.  |  99;*   Patent 
and  Child,  Cent  Dig.  S8  4-32.] 
6.  Habeas  Corpus  (S  25*)— Subjects— Cus- 
tody of  Children. 

The  rightful  and  proper  placing  of  infants 
can  be  determined  on  habeas  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  I  21 ;   Dec  Dig.  S  25.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;   Cooke,  Judge. 

In  the  matter  of  habeas  corpus  of  Mary 
Jane  Jones.  From  the  decree,  petitioner, 
Nancy  Green,  appeals.    Reversed. 

The  petition  was  filed  by  Nannie  Green, 
mother  of  the  child,  who  was  and  has  been 
for  some  time  in  the  care  jind  custody  of  re- 
spondents. Prince  Jones,  uncle  of  petitioner, 
and  bis  wife,  Laura.  On  the  hearing  the 
court  found  as  facts  among  other  things: 
That  the  child  was  an  illegitimate  child  of 
the  petitioner,  Nancy  Green,  and  would  be 
nine  years  of  age  in  May,  1910.  That  she 
was  being  properly  and  well  cared  for  by 
respondents,  who  are  reputable  colored  peo- 
ple; Prince  Jones  being  a  minister,  baving'a 
church  under  his  charge,  owning  about  50 
acres  of  land  which  he  has  bought,  but  not 


fully  paid  for.  That  Laura  Jones,  his  wife, 
Is  a  reputable  colored  woman,  and  that  she 
and  her  husband  are  capable  of  raising  and 
properly  providing  for  the  child,  and  are 
greatly  attached  to  it  That  the  child  has 
been  and  Is  being  well  and  properly  cared 
for  and  maintained,  and  she  has  become 
greatly  attached  to  the  said  Prince  Jones 
and  his  wife,  and  says  she  does  not  wish  to 
leave  them.  It  appears  from  examination  of 
the  child  that  she  has  been  sent  to  school 
and  to.  Sunday  School,  and  is  now  well  ad- 
vanced In  her  studies  for  one  of  her  age  and 
condition  in  life.  That  Nannie  Jones,  the 
mother,  with  her  children  had  been  living 
for  some  time  as  a  member  of  the  family 
with  Prince  Jones  and  his  wife,  paying  no 
board,  but  working  as  a  member  of  the 
family  until  about  five  years  ago,  when  she 
married  Simon  Green,  and  went  to  live  with 
him.  That  Simon  Green  and  bis  wife  are 
respectable  colored  people,  and  are  capable 
of  rearing  and  providing  for  the  child.  That 
th^  have  from  the  date  of  their  marriage 
from  time  to  time  and  repeatedly  applied  to 
respondents  to  let  them  have  the  child,  but 
they  declined  to  do  so.  Upon  one  occasion 
they  attempted  to  take  the  child  away  from 
them  by  force,  and,  when  they  had  the  child 
In  the  buggy,  the  child  screamed,  and  the 
wife  of  Prince  Jones  took  her  out  of  the 
buggy.  Upon  these  the  controlling  facts  rel- 
evant to  the  Inquiry,  the  court  entered  Judg- 
ment as  follows:  "(a)  That  the  child  Is  not 
Illegally  restrained  of  its  liberty,  (b)  That 
the  welfare  and  Interests  of  the  child  would 
best  be  promoted  by  permitting  her  to  remain 
with  respondents,  (c^  And  the  court  doth 
adjudge  and  decree  that  the  said  Prince 
Jones  and  hlB  wife,  Laura  Jones,  are  entitled 
to  the  care  and  custody  of  said  Mary  Jane 
Jones  until  she  attains  the  age  of  15  years, 
at  which  time  she  may  select  between  the 
petitioner  and  the  respondents;  but  the 
court  doth  further  adjudge  that  petitioner 
and  her  husband  shall  have  the  right  at  all 
proper  hours  to  visit  the  child,  and  that 
vblld  shall  be  permitted  to  visit  them  when- 
ever she  should  so  desire."  Petitioner  ex- 
cepted and  appealed. 

T.  T.  Hicks,  for  appellant  A.  a  Zolll- 
coffer,  for  respondents. 

HOKE,  J.  (after  stating  the  facts  as 
above).  In  hearings  of  this  character  on  ha- 
beas corpus,  the  parents  of  a  child  who  are 
living  together  as  lawful  man  and  wife  have 
prima  fade  the  right  to  the  control  and  cus- 
tody of  their  infant  children.  When  divorc- 
ed, the  right  to  the  children  and  ther  plac- 
ing is  more  usually  dealt  with  in  the  decree, 
and  where  they  live  apart,  without  being  di- 
vorced, questions  concerning  the  disxx>sltlon 
of  their  offspring  must  be  decided  under  the 
provisions  of  Revisal  1905,   {  1853,  to  the 
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effect:  "The  court  or  Judge,  on  the  return 
of  such  writ,  may  award  the  charge  or  cus- 
tody of  the  child  or  children  so  brought  be- 
fore it  either  to  the  husband  or  to  the  wife, 
for  such  time,  under  such  regulations,  and 
with  such  provisions  and  directions  as  will, 
in  tlie  opinion  of  such  court  or  judge,  best 
promote  the  Interest  and  welfare  of  the  chil- 
dren. At  any  time  after  the  making  of  such 
orders  the  court  or  Judge  may,  on  good  cause 
shown,  annul,  yary  or  modify  the  same."  lu 
the  case  of  Illegitimate  children,  this  same 
prima  fade  right  exists  perhaps  to  a  lesser 
degree  in  the  mother,  and  has  been  recog- 
nized in  several  decisions  of  the  court  where 
she  has  evinced  a  capacity  and  disposition  to 
properly  care  for  her  children.  Ashby  v. 
Page,  106  N.  C.  828,  11  S.  B.  283 ;  Mitchell  v. 
Mitchell,  67  N.  0.  807.  True,  we  have  held 
and  the  ruling  is  in  accord  with  enlightened 
and  well  considered  cases  in  other  Jurisdic- 
tions that  the  welfare  of  the  child  is  the  car- 
dinal influence^  and  should  not  infrequently 
be  allowed  as  controlling.  Speaking  to  this 
question  in  a  concurring  opinion  In  Parker's 
Case,  144  N.  C.  173,  60  S.  B.  879,  the  writer 
said:  "The  best  interest  of  the  child  is  being 
given  more  and  more  prominence  in  cases 
of  this  cnaracter  and  on  especial  facts  has 
been  made  the  paramount  and  controlling 
feature  in  well  considered  decisions"— citing 
Bryan  v.  Lyon,  104  Ind.  227,  3  N.  E.  880,  54 
Am.  Rep.  309;  Irr  re  Welsh,  74  N.  Y.  299; 
Kelsey  v.  Green,  69  Conn.  291,  87  Atl.  679, 
38  L.  R.  A.  471.  But,  while  this  principle 
may  be  taken  as  accepted,  it  should  be  ap- 
plied in  reference  to  the  paramount  right 
of  a  child's  parents  to  have  the  control  and 
custody  of  their  children,  whenever,  being 
of  good  character,  they  have  the  capacity 
and  disposition  to  care  for  and  rear  them 
properly  in  the  walk  of  life  in  which  they 
are  placed — a  right  growing  out  of  the  par- 
ent's duty  to  provide  for  their  helpless  off- 
spring, not  only  enforceable  as  a  police  reg- 
ulation, but  grounded  in  the  strongest  and 
most  enduring  affections  of  the  human  heart 
A  substantial  right,  therefore,  not  to  be  for- 
feited or  ignored  except  in  some  way  or  for 
some  reason  established  or  recognized  by 
the  law  of  the  land. 

A  most  impressive  illustration  of  the  prin- 
ciple and  Its  proper  application  is  afforded 
hi  the  recent  case  of  Newsome  v.  Bunch,  144 
N.  C.  15.  56  S.  R  509.  In  that  case  the 
child,  on  the  death  of  its  mother,  and  at  the 
age  of  five  months,  had  been  left  by  the  fa- 
ther with  Its  grandparents,  and  had  remain- 
ed with  them  for  seven  years.  It  had  been 
well  treated,  and  was  most  advantageously 
placed,  and  the  tenderest  affection  existed 
between  the  child  and  its  grandparents. 
The  father,  too,  was  shown  to  be  worthy, 
and  there  had  been  no  abandonment.  The 
child  was  awarded  to  the  father,  and  Asso- 
ciate Justice  Walker,  delivering  the  opinion, 
said:   "But  as  a  general   rule,  and  at  the 


common  law,  the  father  has  the  paramount 
right  to  the  control  and  custody  of  his  chil- 
dren as  against  the  world,  this  right  spring- 
ing necessarily  from  and  being  incident  to 
the  father's  duty  to  provide  for  their  pro- 
tection, maintenance,  and  education.  21  Am. 
&  Eng.  Enc.  1036;  1  Bladxstone  (Sharswood) 
452,  and  nitte  10,  where  the  authorities  are 
collected."  And  further :  "It  appears  in  this 
case  that  the  child  is  under  10  years  of  age, 
that  the  petitioner  and  the  respondents  are 
equally  qualified  in  every  respect  as  fit  and 
proper  persons  with  whom  to  intrust  the  care 
and  custody  of  the  child,  and,  further.  It  Is 
found  as  a  fact  that  the  father  has  in  no  way 
surrendered  his  natural  and  preferred  right 
to  such  custody.  Under  these  circumstances, 
we  are  unable  to  see  why  the  petitioner  i» 
not  entitled  to  have  the  custody  of  the  child 
awarded  to  him,  as  was  done  by  order  of  the 
court  below.  It  would  seem  that  the  case 
comes  directly  and  clearly  within  the  deci- 
sion of  this  court  In  Latham  v.  Ellis,  116  N. 
C.  30  [20  S.  E.  1012),  if  it  is  not  also  sub- 
stantially covered  by  the  provisions  of  Re- 
vlsal,  a  180,  181.  See,  also,  Musgrove  r. 
Kornegay,  02  N.  C.  71;  Harris  v.  Harris, ' 
115  N.  C.  587  [20  S.  E.  187,  44  Am.  St  Kep. 
471];  Ashby  v.  Page,  106  N.  C.  328  [11  S. 
B.  283] ;  In  re  Lewis,  88  N.  0.  81 ;  Thompson 
V.  Thompson,  72  N.  C.  32,  where  the  law  In 
regard  to  the  father's  right  of  custody  in  re- 
spect to  his  child  is  discussed  by  the  court  la 
Its  different  phases  as  presented  by  the  facta 
of  those  cases.  There  Is  no  legal  duty  or  obli- 
gation resting  upon  the  grandfather  to  sup- 
port and  educate  his  grandchild ;  whereas,  the 
father  does  rest  under  such  an  obligation. 
This  fact  should  have  some  weight  with  the 
court  In  deciding  a  controversy  between  them 
as  to  the  child's  custody  apart  from  the  natur- 
al claim  the  father  has  to  the  first  consider- 
ation, as  the  death  of  the  grandparent  or 
his  refusal  longer  to  care  for  the  child  might 
leave  the  latter  without  any  natural  guard- 
ian or  protector,  and  result  in  his  becoming 
a  charge  upon  the  community.  While  the 
court  In  the  exercise  of  a  sound  discretion 
may  order  the  child  into  the  custody  of  some 
person  other  than  the  father,  when  the  facts 
and  circumstances  Justify  such  a  disposition 
of  the  child,  we  do  not  think  that  any  such 
case  is  presented  in  this  record  as  should  in- 
duce us  to  adopt  that  course  and  except  this 
case  from  the  general  rule.  The  father  has 
done  nothing  by  which  he  has  Incurred  a  for- 
feiture of  his  right  to  the  custody  of  his  off- 
spring." 

In  the  present  case,  the  court  finds  that 
Simon  Green  and  his  wife,  the  petitioner  and 
mother  of  the  child,  "are  respectable  colored 
people,  and  are  capable  of  rearing  and  pro- 
viding for  the  child."  There  has  been  no 
abandonment  of  the  child  by  the  mother 
such  as  would  forfeit  her  rights  under  R<i- 
visal,  {  180,  nor  are  there  any  facts  found 
from  which  such  abandonment  could  be  in- 
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ferred.  On  this  aad\ng,  therefore,  the  au- 
thorities cited  aud  the  reason  upon  which 
they  are  properly  made  to  rest  are  decisive, 
aud  require  that  the  judgment  of  the  court 
below  be  reversed,  and  the  child  awarded  to 
the  petitioner. 

We  were  referred  by  counsel  tor  the  re- 
spondents to  the  case  In  re  Samuel  Parker, 
144  N.  G.  IfO,  56  S.  E.  878,  as  an  authority 
for  the  position  that  a  court  will  not  deter- 
mine the  right  to  a  child  on  habeas  corpus 
proceedings.  But  there  is  nothing  In  the 
decision  rendered  In  that  case  which  sup- 
ports such  a  position  when  the  child  Is  of 
such  tender  years  that  it  has  not  the  dlscre* 
tlon  or  sufficient  intelligence  to  determine 
for  itself  the  question  of  its  proper  placing. 
In  Parker's  Case  the  parents  of  the  child 
were  both  dead,  and  the  question  was  be- 
tween a  guardian  recently  appointed  and  its 
.aunt,  who  had  reared  and  maintained  the 
child  from  Its  birth,  and  it  clearly  appeared 
that  the  best  Interest  of  the  child  required 
that  it  should  remain  with  the  aunt  In 
that  case,  too.  It  was  shown  that  the  child 
was  11  years  of  age  and  of  sufficient  intelli- 
gence for  its  wishes  to  be  given  some  weight 
In  the  matter.  The  decisions  are  numerous 
with  as,  and  they  are  In  accord  with  ac- 
cepted doctrine  that  the  court  In  habeas  cor- 
pus  will  consider  and  determine  the  rightful 
custody  and  proper  placing  of  Infant  chil- 
dren. Stokes  V.  Cogdell  (at  present  term)  69 
8.  R  65;  Newsome's  Case,  supra;  In  re 
Hugh  lyAnna,  117  N.  G  462,  23  S.  B.  431; 
Latham  v.  Ellis,  116  N.  O.  30,  20  S.  B.  1012; 
Thompson  v.  Thompson,  72  N.  C.  32. 

On  the  authorities  referred  and  for  the 
reasons  given,  the  judgment  of  the  lower 
court  Is  reversed,  and  this  will  be  certified 
to  the  end  that  the  chUd  be  awarded  to  the 
mother. 

Reversed. 

(153  N.  G.  tU) 

STATE  V.  STONE  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  26, 
1010.) 

1.  Costs  (S  298*)  —  Cbiminai,  Pbosecittion  — 
Liability  of  Prosecvting  Witness. 
Revisal  1905,  i  1295,  provides  that  in  all 
criminal  actions,  where  accused  is  acquitted,  a 
nolle  pros,  entered,  judgment  arrested,  or  accus- 
ed discharged  from  arrest  for  want  of  probable 
cause,  the  costs  shall  be  paid  by  the  prosecutor, 
whenever  the  judge,  court,  or  justice  shall  deem 
.that  there  was  not  probable  ground  for  the 
prosecution,  or  that  it  was  not  required  by  the 
public  interest,  and  that  every  judge,  justice,  or 
court  may  determine  who  the  prosecutor  is  at 
any  stage  of  a  criminal  proceeding,  before  or 
after  the  indictment  shall  have  been  found  or 
accused  acquitted.  Held,  that  where  persons 
were  indicted  for  forcible  trespass,  and  after 
the  trial  bad  been  entered  upon,  it  was  disclosed 
that  the  question  between  the  parties,  was  a 
civil  issue  as  to  title  to  the  premises,  one  who 
had  advised  the  prosecution,  gone  with  the 
prosecuting  witness  to  have,  the  warrant  sworn 
out,  helped  to  employ  and  pay  counsel,  and  ac- 


tively participated  in  the  prosecution  aa  a  wit- 
ness for  the  state,  was  properly  marked  as  pros- 
ecutor and  adjudged  to  pay  the  costs. 

[EJd.  Note. — ^For  other  cases,  see  Costs,  Cent. 
Dig.  fl  1130,  1131;   Dec.  Dig.  i  298.*] 

2.  Ck>8T8   ({   298*)— Cbikinai.  Pbosecution— 

LlABIUTT  OF  PBOSECUTOB. 

In  a  criminal  prosecution  for  forcible  tres- 
pass, after  the  trial  was  begun,  a  juror  was 
withdrawn  and  the  cause  by  consent  was  refer- 
red to  an  arbitrator  to  determine  the  title  to 
the  property.  The  order  of  arbitration  provid- 
ed that  if  the  award  should  be  against  the 
prosecutor,  naming  him,  he  should  be  adjudged 
to  pay  the  costs  as  in  case  of  nolle  pros,  of 
the  action  by  the  solicitor.  Held,  that  the  order 
did  not  prevent  the  court  at  a  later  time  from 
further  investigation  and  determination  from 
the  facts  disclosed  that  another  person  was  also 
prosecutor,  and  from  adjudging  him  to  pay  the 
costs ;  the  prosecution  having  gone  oS  on  a 
nolle  pros. 

[EVl.  Note.— For  odier'  cases,  see  Costs,  Dec. 
Dig.  I  208.*] 

Appeal  from  Superior  Court,  Lee  Oounty; 
Lyon,  Judge. 

Prosecution  of  Lonnle  Stone  and  others 
for  forcible  trespass.  Green  Scogglns,  a  wit- 
ness, was  marked  as  prosecutor,  and  adjudg- 
ed to  pay  the  costs,  and  be  appeals.  Af- 
firmed. 

Hoyle  &  Hoyle,  for  appellant  The  Attor- 
ney General  and  O.  Ij.  Jones,  for  the  State. 

HOKE,  J.  The  powers  conferred  upon  our 
courts  to  determine  the  question  of  responsi- 
bility, and  to  tax  the  costs  against  one  ad- 
judged to  be  the  prosecutor,  extends  to  all 
"criminal  actions  where  the  defendant  is  ac- 
quitted, a  nolle  pros,  entered.  Judgment  ar- 
rested or  If  a  defendant  shall  be  discharged 
from  arrest  for  want  of  probable  cause." 
The  statute  on  the  subject  (Revisal  1905,  { 
1295)  is  very  broad  in  its  terms,  providing 
that  the  power  exists  "whenever  the  judge, 
court  or  justice  shall  be  of  opinion  there  was 
not  reasonable  ground  for  the  prosecution,  or 
that  it  was  not  required  by  the  public  inter- 
est. And  every  judge,  court  or  justice  Is 
hereby  fully  authorized  to  determine  who  the 
prosecutor  Is  at  any  stage  of  a  criminal  pro- 
ceeding, whether  before  or  after  the  bill  of 
indictment  shall  have  been  found,  or  the  de- 
fendant acquitted :  ■  Provided,  that  no  person 
shall  be  made  a  prosecutor  after  the  finding 
of  the.  bill,  unless  he  shall  have  been  notified 
to  show  cause  why  he  should  not  be  made 
the  prosecutor  of  record."  Section  1297  en- 
acts further  that  such  prosecutor  may  be  Im- 
prisoned for  nonpayment  of  costs  taxed 
against  him,  when  the  prosecution  is  adjudg- 
ed frivolous  or  malicious.  This  statute  has 
been  construed  and  applied  In  State  v.  Hamil- 
ton, 106  N.  G.  660,  10  S.^E.  854,  and  State  v. 
Roberts,  106  N.  C.  662,  10  S.  E.  900,  and 
many  other  cases,  and  on  the  facts  presented 
fully  upholds  the  ruling  of  bis  honor  below 
in  the  decision  that  the  witness  Green  Scog- 
gins  be  marked  as  prosecutor  and  taxed  with 
the  stipulated  costs. 
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This  was  an  indictment  against  Ix>nnie 
Stone  and  others  for  forcible  trespass  on  the 
property  of  one  O.  M.  Stokes,  he  being  pres- 
ent forbidding,  etc.  The  bill  was  found  a 
true  bill  at  July  term,  1908;  the  names  of 
O.  M.  Stokes  and  Green  Scogglns  appearing 
as  witnesses  on  the  bill.  At  said  term  the 
trial  was  entered  on,  and  a  juror  was  with- 
drawn and  the  cause  by  consent  was  referred 
to  an  arbitrator  to  determine  and  report  on 
the  question  of  title  to  the  property.  The  or- 
der of  arbitration,  signed  by  the  judge,  among 
other  things  providing  "that  if  this  award  be 
against  the  prosecutor,  O.  M.  Stokes,  be  shall 
be  adjudged  to  pay  the  costs  as  in  case  of 
nolle  pros,  of  this  action  by  the  solicitor." 
At  November  term,  1900,  report  was  made  by 
the  arbitrator  to  the  «fCect  that  the  title  to 
the  property  in  dispute  was  in  defendants. 
The  award  and  report  was  duly  confirmed, 
and  it  was  thereupon  adjudged  that  "notice 
issue  to  O.  M.  Stokes  and  Green  Scogglns  to 
show  cause  at  April  term,  1910,  why  they 
should  not  be  marked  as  prosecutors."  No- 
tice was  duly  served,  and  at  said  term  in 
April  the  matter  was  fully  heard,  and  the 
court,  among  other  things,  found  the  fol- 
lowing facts:  'Vrhat  there  was  not  reason- 
able ground  for  the  prosecution,  and  that  It 
was  not  required  by  the  public  interest ;  that 
Green  Scogglns  advised  the  prosecution,  went 
with  the  prosecuting  witness  to  have  the  war- 
rant sworn  out,  helped  to  employ  and  pay 
counsel,  and  actively  participated  in  the  pros- 
ecution"—and  entered  judgment :  "The,  court 
finds  as  a  fact  that  Green  Scogglns  was  pros- 
ecutor of  the  case,  and  orders  that  he  be 
marked  prosecutor  of  record,  and  that  he  be 
taxed  with  the  costs  of  the  case.  The  judg- 
ment already  rendered  taxes  the  prosecutor 
O.  M.  Stokes  with  the  cost,  and  this  shall 
not  relieve  him  from  liability  therefor." 

The  appellant  concedes  that  on  these  facts 
the  action  of  the  court  as  a  rule  would  be 
within  the  power  conferred  by  the  statute; 
but  he  insists  that  this  disposition  of  the  case 
is  precluded  by  the  judgment  referring  the 
question  of  title  to  the  arbitrator,  signed  by 
his  honor,  Long,  Judge,  at  the  Noveml)er 
term,  1909.  But  we  do  not  so  understand  or 
interpret  the  order  made  by  Judge  Long. 
The  trial  of  the  cause  having  been  entered 
upon,  it  was  evidently  disclosed  that  the 
question  between  the  parties  was  a  civil  Is- 
sue as  to  the  title  to  the  premises,  and  his 
honor.  In  a  commendable  disposition  to  aid 
the  parties  to  an  adjustment,  by  consent  re- 
ferred the  question  of  title  to  an  arbitrator. 
In  this  order  O.  M.  Stokes,  one  of  the  claim- 
ants, is  spoken  of  as  prosecutor,  and  it  is 
provided  that,  if  the  question  of  title  be  found 
against  him,  he  shall  pay  the  costs  as  on  nolle 
pros,  by  the  solicitor ;  but  there  was  nothing 
restrictive  in  the  terms  of  the  judgment,  and 
nothing  to  prevent  the  court  at  a  later  term 
from  further  investigation  and  determining 


on  the  facts  disclosed  that  appellant  was  al- 
so a  prosecutor.  These  facts  clearly  establish 
that  the  appellant  was  a  prosecutor;  and,  the 
case  having  gone  oflT  on  a  nolle  pros.,  we  ar« 
of  opinion  that  he  was  not  improperly  taxed 
with  the  costs  as  provided  by  the  statute. 
Affirmed. 


(16S  N.  C.  2»3> 
STEINHILPER  et  ux.  ▼.  BASNIGHT. 

(Sapieme  Court  of  North  Carolina.     Oct.  20, 
1910.) 

L  Buxs  AND  Notes  (J  330»)  — Tbansfkb 
Without  IWDossBitENr— Boha  Fide  Pub- 

CHASESt-DEFENSES. 

Where  plaintiff  was  the  holder  of  certain 
notes  transferred  to  her  before  maturity  in  due 
course  and  for  value  but  without  indorsement, 
the  notes  were  subject  to  defenses  in  her  hands, 
though  she  had  no  actual  notice  thereof,  as  they 
were  negotiable  only  by  indorsement  as  pro- 
vided by  Code,  i  4X. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SI  794-S04 ;   Dec.  Dig.  {  380.*] 

2.  WOBDS    AND    PhBASES— "HOLDEB." 

A  "holder"  of  a  bill  or  note,  as  the  term 
is  used  in  the  law  of  negotiable  instruments, 
means  the  payee  or  indorsee  of  a  bill  or  note 
who  is  in  possession  of  it,  or  the  bearer  who 
has  acgidred  title  by  indorsement,  as  provided 
by  Revisal  1905,  S  2340. 

[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  3319-^320.] 

3.  Bills  and  Notes  (i  112*)  —  Defenses — 
False  Repbebentation  —  Tbial  —  Issues  — 
judovent. 

Where,  in  an  action  on  a  note  for  the  price 
of  certain  timber,  the  jury  found  that  there  was 
a  fraudulent  representation  as  to  the  incum- 
brance on  the  timber,  but  the  issue  called  only 
for  an  assessment  of  the  damages  defendant 
sustained  by  reason  of  the  false  representation, 
the  court  properly  deducted  the  damages  so 
found  from  tlie  amount  due  on  the  note,  and  ren- 
dered judgment  for  plaintiff  for  the  balance. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  222 ;    Dec.  Dig.  S  112.*] 

4.  Words  and  Phbases — "Be:abeb." 

A  bearer  is  the  person  in  possession  of 
a  bill  or  note  wliich  is  payable  to  bearer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  727-72&] 

Appeal  from  Superior  Court,  Cumberland 
County;  W.  R.  Allen,  Judge. 

Action  by  H.  W.  Steinbllper  and  wife 
against  J.  S.  Basnigbt  From  a  Judgment 
for  plaintiff  for  less  than  the  relief  demand- 
ed, both  parties  appeal.    Affirmed. 

Rose  &  Rose  and  C.  W.  Broadfoot,  for 
plaintiffs.  Robinson  &  Lc^on  and  W.  D.  Mc- 
Iver,  for  defendant 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  three  notes  made  by 
the  defendant  to  H.  W.  Stelnhilper,  and  al- 
leged to  have  been  sold  by  him  to  the  plain- 
tiff, who  is  his  wife.  The  defendant  averred 
that  two  of  the  notes,  each  for  $500  and  dat- 
ed June  26,  1898,  were  executed  by  mistake, 
having  been  given. for  lumber  for  which  he 
had  already  paid,  and  the  jury  so  found  by 
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tbelr  verdict  As  to  the  other  note,  be  al- 
leged that  It  was  given  for  the  purchase  price 
of  timber,  and  that  H.  W.  SteinhUper  repre- 
sented at  the  time  of  the  purchase  that  the 
Incumbrances  thereon  amounted  to  only  $150, 
which  representation  was  false,  and  the  JXiry 
found  this  allegation  to  be  true,  and  assessed 
the  defendant's  damages  at  $250.  The  Jury 
further  found  that  the  notes  had  been  trans- 
ferred to  the  plaintiff  for  value  before  ma- 
turity, but  it  does  not  appear  that  there  was 
any  Indorsement  of  the  notes  by  the  payee  to 
the  plaintiff.  So  far  as  the  case  shows,  she 
was  a  purchaser  for  value  without  actual  no- 
tice of  the  defendant's  equities  or  defenses, 
but  not  a  holder  by  Indorsement  The  plain- 
tiff moved  for  Judgment  upon  all  the  notes, 
subject  to  a  credit  of  $150,  which  had  been 
paid  by  the  defendant  This  motion  was  re- 
fused. The  defendant  tendered  a  Judgment 
against  himself  for  $100,  which  the  Judge 
refused  to  sign.  The  court  thereupon  render- 
ed a  Judgmeut  in  favor  of  the  plaintiff  for 
$613.S0,  of  which  sum  $350  is  principal,  and 
$263.80  with  Interest  on  the  principal  from 
May  2,  1910,  and  the  costs.  The  amount  of 
this  Judgment  was  the  balance  due  on  the 
third  of  said  notes  for  $500,  less  $250,  the 
amount  of  the  damages  assessed  by  the  Jury. 
Both  parties  appealed  from  the  Judgment. 

The  court  properly  denied  the  plaintiff's 
motion  for  Judgment  She  was  uot  entitled 
to  recover  on  the  first  two  notes,  as  they 
were  given  by  mistake  and  were  without  any 
consideration.  The  plaintiff  was  not  the  hold- 
er of  the  notes  In  due  course,  as  the  notes 
were  not  indorsed  to  her,  and  It  can  make 
no  difference  that  she  purchased  the  notes  for 
value  and  without  any  actual  notice  of  the 
defenses  set  up  In  the  answer.  The  notes 
were  negotiable  only  by  Indorsement.  Code, 
I  41.  By  the  transfer  to  her  without  Indorse- 
ment the  iflalntiff  became  the  holder  of  the 
equitable,  but  not  of  the  legal,  title,  end  she 
took  them,  therefore,  subject  to  any  legal  de- 
fenses the  maker  may  have  against  the  orig- 
inal payee.  Tyson  v.  Joyner,  139  N.  C.  69,  51 
S.  E.  803;  Johnson  County  Savings  Bank  v. 
Scoggln  Drug  Co.,  152*N.  C.  142,  67  S.  E.  253. 
This  is  now  the  law  by  statute.  Revisal  1905, 
H  2178,  2198.  As  contended  by  the  plaintiff's 
counsel,  every  holder  Is  deemed  prima  facie  a 
holder  In  due  course,  but  by  the  very  defini- 
tion of  a  bolder  he  must  have  acquired  title 
by  indorsement  "A  holder  means  the  payee 
or  indorsee  of  a  bill  or  note  who  is  in  pos- 
session of  it  or  the  bearer  thereof,  and  'bear- 
er' Is  defined  to  be  the  person  In  possession 
of  a  bill  or  note  which  Is  payable  to  bearer." 
Mayers  v.  McRimmon,  140  N.  C.  643,  53  S.  E. 
448,  111  Am.  St.  Rep.  879;  Revisal,  {  2340. 
In  the  case  of  Mayers  v.  McRimmon,  supra, 
it  appeared  that  the  plaintiff  had  purchased 
notes  by  discounting  them,  and  we  beld  that, 
unless  It  appeared  that  the  notes  bad  been 
indorsed  by  the  payee,  the  plaintiff)  was  only 


the  equitable  owner  and  bolder  of  them  sub- 
ject to  any  valid  defense  of  tbe  maker.  There 
was  therefore  no  error  In  the  ruling  of  the 
court  to  which  the  plaintiff  excepted,  and  the 
Judgment  as  to  her  is  affirmed. 
No  error. 

Defendant's  Appeal. 

The  defendant  contended  that  the  plaintiff 
could  recover  only  $100  and  interest  as  the 
Jury  had  found  that  there  was  a  false  and 
fraudulent  representation  as  to  tbe  amount 
of  the  Incumbrance  on  the  timber,  for  the 
purchase  price  of  which  the  last  of  the  notes 
was  given.  This  Is  true,  but  the  issue  was  so 
worded  as  to  call  pnly  for  an  assessment  of 
tbe  amount  of  damages  to  the  defendant  by 
reason  of  tbe  false  representation.  It  Is  not 
so  framed  as  to  permit  a  reduction  of  tbe 
amount  of  the  note,  as  of  its  date,  to  $100,  or, 
in  other  words,  as  the  Jury  have  merely  as- 
sessed the  damages,  the  amount  thereof  must 
be  deducted  from  the  amount  due  on  the  note, 
as  of  the  time  of  the  trial,  and  not  as  of  the 
date  of  the  note.  This  was  done  by  the  court 
and  there  was  therefore  no  error  in  refusing 
to  sign  the  Judgment  which  was  tendered  by 
the  defendant,  nor  do  we  find  any  error  In 
tbe  other  rulings  of  the  court 

No  error. 

(1S3  N.  C.  617) 
STATE  V.  HUNTLET. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
1910.) 

1.  Cbikinai.  Ii*.w  (i  388*)— EviMNdfr-RMX- 

VANCT. 

lo  a  i^osecution  for  homicide,  the  court 
did  not  err  in  refusing  to  permit  the  introduc- 
tion of  tlie  juatice's  warrant  on  which  defend- 
ant was  arrested. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Dec  Dig.  S  33&*] 
fe  CsniiNAi,    Law    (J    1122*)— Appial— Rro- 

OBD — Instructions. 

Exceptions  to  the  giving  of  defendant's 
prayers  as  "modified  and  given"  could  not  be 
reviewed,  where  the  record  did  not  show  in 
what  respects  the  prayers  were  modified,  or  that 
the  court  was  requested  to  put  tbe  charge  in 
writing  and  an  ezceptiiMi  taken  on  its  failure 
to  do  so. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  2940,  2945;  Dec.  Dig.  i 
112Z*] 

Appeal  from  Superior  Court  Anson  Coun- 
ty;   W.  J.  Adams,  Judge. 

Charlie  Huntley  was  convicted  of  man- 
slaughter, and  he  appeals.    Afllrmed. 

J.  A.  Lockbart  and  T.  L.  Caudle,  for  ap- 
pellant The  Attorney  General  and  6.  L. 
Jones,  for  the  State. 

PER  CURIAM.  The  only  exception  to  the 
evidence  Is  to  the  refusal  of  tbe  court  to 
permit  tbe  Introduction  of  the  warrant  of 
the  Justice  of  the  peace  under  which  the  de- 
fendant was  arrested.  We  see  no  error  in 
this. 
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The  sixteenth  and  seventeenth  exceptions 
relate  to  a  prayer  of  the  defendants,  marked 
"modified  and  given."  It  does  not  appear  In 
the  record  here  In  what  respect  the  prayer 
was  modified.'  It  does  not  appear  that  the 
court  was  requested  to  put  the  charge  la 
writing,  and  no  exception  Is  taken  on  that 
account  The  case  on  appeal  was  not  made 
up  by  the  Judge,  but  by  the  solicitor  and  ap- 
pellant's counsel,  and  signed  by  them.  It 
was  appellant's  duty  to  set  out  the  modifica- 
tion. Not  being  before  us,  we  cannot  pass 
upon  its  correctness.' 

The  only  other  exception  relied  upon  in  the 
brief  is  the  twenty-second,  and  that  we  think 
Is  without  merit  The  charge  of  the  court 
followed  well-settled  precedents  of  this 
court,  and  fully  and  fairly  presented  every 
phase  of  the  case  to  the  jury.  The  evidence 
well  warranted  the  verdict  rendered. 

No  error. 

(153  N.  C.  317) 

DUNLAP  V.  WIIX.ETT  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  26, 
1910.) 

1.  Bonds  (S  14*)— Essentials— Seal; 

An  unsealed  written  obligation  is  not  tech- 
nically a  bond. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Dec. 
Dig.  i  14.»1 

2.  Bonds    (|    ISO*)— Actions— Pbesumptions 
—Presumption  of  Seal. 

Where  a  written  instrument  showed  on  its 
face  that  it  was  not  sealed,  the  presence  of  a 
seal  cannot  be  presumed  from  a  recital  that  it 
was  "signed  and  sealed,"  etc. 

[E)d.  Note. — For  other  cases,  see  Bonds,  Dec. 
Dig.  §  130.*] 
S.  Indemnitt  (§  3*)—'Validitt— Absence  of 

Seal. 

An  agreement  to  be  liable  for  losses  sus- 
tained by  a  corporation  by  failure  of  Its  gen- 
eral manager  to  observe  the  directions  prescribed 
for  conducting  its  business  bound  the  obligor, 
though  not  under  seal ;  there  being  no  statute, 
requiring  its  execution  under  seal,  as  there  is 
in  case  of  grants  from  the  state. 

[Kd.  Note. — For  other  cases,  see  Indemnity, 
Dec.  Dig.  {  3.*] 

4.  Principal  and  Subbtt  (§  5*)— Constbuc- 
TioN  OF  Contract. 

The  instruriM'nt  signed  by  defendants  re- 
cited that  one  of  the  defendants  as  principal  and 
the  others  as  sureties  were  bound  unto  a  third 
person  as  president  of  a  store  corporation  in  a 
certain  sum,  the  condition  _  of  tne  obligation 
being  that,  whereas,  such  principal  was  elected 
business  manager  of  the  store  for  a  year,  if  he 
faithfully  executed  the  duties  of  his  oflSce  and 
rendered  a  true  account,  the  obligation' should 
be  void ;  otherwise,  etc.  Held,  that  the  instru- 
ment showed  an  undertaking  by  defendant  to  be 
liable  for  losses  sustained  by  the  corporation 
by  the  failure  of  its  manager  to  observe  the 
directions  prescribed  by  the  conduct  of  its  store 
business,  and  did  not  create  the  relation  of  debt- 
or and  creditor  l>etween  defendants  and  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  5 ;    Dec.  Dig.  i  5.*] 

5.  Principal  and  Surety  (§  28*)— Contracts 
— Execution. 

It  was  competent  for  a  corporation  to  di- 
rect that  an  undertaking  by  defendant  to  be 


bound  for  the  good  conduct  of  its  store  manager 
be  made  to  its  presiding  officer  on  its  behalf, 
and  to  reserve  to  its  governing  board  the  right 
to  disapprove  the  form  of  the  undertaking  or 
the  solvency  of  the  sureties,  and  where  it  did 
reserve  such  right  the  undertaking  was  not 
complete  until  those  conditions  had  been  ful- 
filled. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  §  28.*) 

6.  Frauds,  Statute  of  (§  17*)— Necessity  of 
Writing  —  Promise  to  Answer  fob  An- 
other's Default. 

An  undertaking  to  answer  for  another's  de- 
fault or  miscarriage  is  required  by  the  statute 
of  frauds  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  i|  16,  17 ;   Dec.  Dig.  $  17.*] 

7.  Principal  and  Surety  (|  27*)— Execution 
OP  Contract— "Delivery." 

Where  an  instrument  is  given  by  one  of  the 
signers  to  the  obligee  named  therein,  not  as  a 
completed  instrument,  but  subject  to  the  signer's 
control,  or  upon  an  agreed  condition,  the  person 
receiving  it  is  a  mere  depository,  there  not  being 
a  technical  delivery  to  him,  so  that  where  the 
principal  on  a  suretyship  obligation  running  to 
a  corporation  gave  the  obligation  to  the  chair- 
man of  the  board  of  directors  to  ^et  another  to 
sign  it  as  surety,  who  had  promised  to  do  so. 
and  told  the  chairman  to  return  it  to  him  after 
such  other  had  signed  it,  so  that  it  could  be 
presented  to  the  board  of  directors,  but  it  waa 
never  signed  by  such  other,  and  the  chairman 
kept  it  until  it  was  delivered  to  the  receiver 
of  the  corporation  to  be  sued  on,  there  was  no 
"delivery"  of  the  obligation  (citing  2  Words 
and  Phrases,  pp.  1965,  1906). 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  56 ;   Dec.  Dig.  |  27.*] 

Appeal  from  Superior  Court,  Chatham 
County;    Peebles,  Judge. 

Action  by  I.  H.  Dunlap,  receiver,  against 
S.  W.  WUlett  and  others.  Judgment  of  non- 
suit, and  plaintiff  appeals.    Affirmed. 

The  plaintiff,  as  receiver  of  the  Farmers' 
Alliance  Exchange,  sued  the  defendant  up- 
on the  following  obligation: 

"State  of  North  Carolina,  Chatham  Coun- 
ty. Know  all  men  by  these  presents,  that 
we,  Stephen  W.  Wlllett,  as  principal,  and 
,  as  sureties,  are  held  and  firm- 
ly bound  unto  Wm.  P.  Dark,  president  of 
board  of  directors  of  the  Farmers'  Alliance 
Exchange  company  store,  located  at  Bear 
Creek,  in  the  county  Of  Chatham,  state  of 
North  Carolina,  in  the  sum  of  five  .thousand 
($5,000)  dollars,  to  the  payment  of  which, 
well  and  truly  be  made,  we  bind  ourselves 
Jointly  and  severally  and  firmly  by  these 
presents.  Signed  and  sealed  this  25th  day 
of  August,  1907.  The  condition  of  the  fore- 
going obligation  is  such  that,  whereas,  the 
above  bound  man,  Stephen  W.  Wlllett,  has 
been  duly  elected  business  manager  of  the 
Farmers'  Alliance  Exchange  store,  located 
at  Bear  Creek.  In'  the  county  of  Chatham, 
state  of  North  Carolina,  for  the  term  of  one 
year  from  the  second  Tuesday  in  August, 
1907,  to  the  second  Tuesday  In  August  1908, 
and  to  continue  In  the  discharge  of  the  du- 
ties of  the  office  of  busluess  manager  until 
his  successor  Is  duly  elected  and  gives  his 
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bond:  Now,  therefore,  If  the  said  Stephen 
W.  Wlllett  shall,  during  his  continuance  In 
the  oflBce  of  business  manager  of  the  Farm- 
ers' Alliance  Exchange  store  aforesaid,  -  will 
faithfully  execute  the  duties  thereof  and  ren- 
der a  lust  and  true  account  of  all  money, 
merchandise,  and  other  property  belonging  to 
the  said  store  company  which  may  come  in- 
to his  bands  as  business  manager,  then  the 
above  obligation  to  be  void;  otherwise,  to 
remain  in  fuU  force  and  efPect 

♦•[Signed]  S.  W.  Wlllett,  Mg. 

"J.  D.  Wlllett,  $1,000. 
"T.  li.  PhUlips,  fl,500. 
"J.  J.  Johnson,  fl,50O. 
"W.  I*  Goldston,  $750. 

"W.  Ij.  Goldston  makes  affidavit  that  he 
Is  worth  over  and  above  his  exemptions  by 
law  and  all  liabilities  seven  hundred  and 
fifty  dollars  ($760).  This  December  14, 
1907.  W.  li.  Goldston. 

"Sworn  and  subscribed  to  before  me,  this 
December  14th,  1907. 

"A.  W.  Wicker,  J.  P." 

He  alleged  that  S.  W.  Wlllett  had  been 
duly  appointed  general  manager  of  the  cor- 
I>oration,  Farmers'  Alliance  Exchange,  and 
had,  during  his  term,  so  mismanaged  the 
business  of  the  coriwratlon  as  to  wreck  it 
financially,  and  set  forth  the  particular  vio- 
lations of  his  duty,  constituting  breach  of  the 
bond. 

The  defendants'  defense  is  rested  mainly 
upon  the  following  further  defense  in  their 
answer:  "First.  That  the  Instrument  refer- 
red to  in  the  second  paragraph,  as  defend- 
ants are  Informed  and  believe,  was  never 
legally  executed  and  delivered,  and  that  the 
defendants,  sureties,  signed  the  same  with 
the  express  understanding  that  other  sure- 
ties should  also  sign  and  justify  to  the 
amount  of  $5,000,  and  that  the  said  Instru- 
ment so  signed  by  the  defendants  was  never 
accepted  and  approved  by  the  Farmers'  Al- 
liance Exchange." 

At  the  trial,  the  plaintiff  examined  W.  P. 
Dark  as  a  witness,  who  testified  as  follows: 
"I  WAS  chairman  of  the  board  of  directors 
of  the  Farmers'  Alliance  Exchange.  S.  W. 
Wlllett  gave  me  the  bond  mentioned  in  the 
pleadings  to  get  R.  H.  Dixon  to  sign  it,  say- 
ing K,  H.  Dixon  had  promised  to  sign  it  to 
make  out  the  $5,000.  He  told  me  to  give  it 
back  to  blm  after  Dixon  had  signed  it,  so 
that  he  could  present  it  to  the  board  of  di- 
rectors. Dixon  never  signed  it  I  kept  the 
bond  until  the  receiver  sent  for  it,  and  then 
I  carried  it  to  him.  It  was  ilever  delivered 
to  me  as  a  bond." 

At  the  conclusion  of  the  testimony  of  this 
witness,  the  following  occurred :  The  plaln- 
tUT  said  he  had  no  other  evidence  touching 
the  delivery  of  the  bond.  Thereupon  the 
court  told  the  plaintiff  that  he  would  have 
to  tell  the  Jury  that  the  evidence  was  not 
sufficient  to  show  delivery  of  the  paper 
writing  as  a  bond.     In  deference  to  this 


Intimation,  the  plalntltt  submitted  to  a  non- 
suit and  appealed  to  the  Supreme  Court. 
Judgment  of  voluntary  nonsuit  entered. 

Hayes  &  Bynum,  for  appellant  H'.  A. 
London  &  Son,  for  appellees. 

MANNING,  J.  The  obligation  sued  upon 
in  this  action  Is  not  technically  a  bond,  be- 
cause it  is  not  under  seal.  Although  there 
appears  In  it  the  words,  "Signed  and  sealed, 
this  25th  day  of  August  1007,"  the  original 
was  offered  in  evidence,  which  distinctly 
shows  that  no  seal  or  device  representing  a 
seal  appears  to  it  and  no  presumption  of 
seal  can  be  raised,  in  face  of  the  fact  that 
the  original,  produced  and  exhibited  in  evi- 
dence, discloses  an  entire  absence  of  seat. 
No  statute  required  the  execution  of  the  obli- 
gation of  defendants  under  seal,  as  in  case 
of  grants  from  the  state.  Aycock  v.  Rail- 
road, 89  N.  C.  821.  The  undertaking  of  de- 
fendants was  good  as  their  obligation  with- 
out seal. 

Nor  does  the  Instrument  sued  ax>on  create 
the  relation  of  debtor  and  creditor,  as  an  ev- 
idence of  such  relationship;  but  It  is  an 
undertaking  by  the  defendants  to  be  liable 
for  the  losses  sustained  by  the  corporation 
for  the  faUure  of  its  general  manager  to 
observe  the  rules  and  directions  authorita- 
tively prescribed  for  the  conduct  and  man- 
agement of  its  own  business.  The  evidence 
offered  by  the  plaintiffs  Clearly  shows  that 
the  instrument  sued  upon,  when  passed  to 
the  possession  of  Mr.  Dar):,  as  president  of 
the  corporation,  was  not  complete,  and  that 
even  when  completed  as  contemplated  by  the 
condition  of  its  tradition  to  Dark,  it  was  to 
be  tendered  by  Wlllett  the  general  manager, 
to  the  board  of  directors  of  the  corporation 
for  its  acceptance  or  rejection.  It  was  com- 
petent for  the  corporation  to  direct  the  un- 
dertaking to  be  made  to  Its  presiding  offi- 
cer, for  and  on  its  behalf,  and  to  reserve  to 
its  governing  board  the  right  to  approve  or 
disapprove  its  form  or  the  solvency  of  the 
sureties  thereto.  The  only  Inference  to  be 
drawn  from  plalntlETs  evidence  sustains  this 
conclusion. 

The  reason  for  the  requirement  that  the 
defendant's  obligation  be  in  writing  Is  the 
statute  of  frauds,  as  the  undertaking  was  to 
answer  for  the  "default  or  miscarriage"  of 
another.  Being  in  writing,  the  requirement 
of  the  statute  is  met  And  the  correctness 
of  his  honor's  ruling  depends  upon  whether 
the  written  instrument  was,  in  law,  deliv- 
ered. In  Gaylord  v.  Gaylord,  150  N.  O.  222, 
G3  S.  E.  1028,  Hoke,  J.,  in  a  learned  and 
elaborate  opinion,  speaking  for  this  court 
said:  "It  is  a  familiar  principle  that  the 
question  of  the  delivery  of  a  deed  or  other 
written  instrument  is  very  largely  dependent 
on  the  intent  of  the  parties  at  the  time,  and 
is  not  at  all  conclusively  established  by  the 
manual  or  physical  passing  of  the  dted  from 
the  grantor  to  the  grantee."     And  quoting 
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from  Waters  r.  Insurance  Co.,  144  N.  C. 
670,  57  S.  E.  440,  13  L.  B.  A.  (N.  S.)  805,  It 
ifi  said:  "This  matter  of  delivery  Is  very 
largely  one  of  intent,  and  the  physical  act 
of  turning  over  a  policy  is  open  to  explana- 
tion by  parol  evidence."  The  general  prin- 
ciple is  established,  by  that  decision  and  the 
cases  cited,  that  where  an  instrument  is 
handed  by  one  of  the  signers  to  the  obligee 
therein  named,  not  as  a  complete  instru- 
ment, but  subject  to  the  control  of  the  per- 
son delivering  it,  or  upon  an  agreed  condi- 
tion, then  the  person  to  whom  it  is  handed 
is  a  mere  depository,  and  the  instrument  is 
not  delivered  in  the  technical  meaning  of 
that  word.  2  Words  and  Phrases  Judicial- 
ly Defined,  19C5,  1966;  Tarlton  v.  Griggs, 
131  N.  C.  216,  42  S.  E.  591,  The  evidence 
of  the  plaintiff  conclusively  negatives  a  de- 
livery of  the  instrument  lb  its  technical  and 
<established  meaning,  and  we  find  no  error  in 
his  honor's  ruling. 

The  Judgment  is  therefore  afiSrmed. 

No  error. 

<1S3  N.  C.  292) 

MOPPITT  et  al.  v.  SMITH  et  al. 

<Snpreme  Ooart  of  North  Carolina.     Oct.  26, 
1910.) 

1.  Evidence  (|  500*)— Opinions— Pacts  Show- 
ing Knowledge  of  Witness  —  Testamen- 
tary Oapacitt — Admisbibilitt. 

Permitting  a  nonexpert  witness,  testifying 
that  testatrix,  though  stricken  with  paralysis, 
had  capacity  to  make  a  will,  to  state  what 
he  had  observed  as  to  the  mental  condition  of 
his  father,  who  suffered  for  many  years  from 
paralysis,  was  not  erroneous,  where  the  court 
charged  that  the  observation  of  the  witness  of 
the  condition  of  his  father  was  merely  to  aid 
the  jury  in  considering  the  weight  of  his  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2290,  2291 ;    Dec.  Dig.  i  500.*] 

2.  Appeal  and  Errob  (|  969*)— Discbetion 
OP  Trial  ConsT— Right  to  Open  and  Close 
— Rulings. 

Under  superior  court  mie  6  (140  N.  C. 
679,  06  S.  E.  ziv),  providing  that  the  decision 
of  the  court  on  the  right  to  open  and  dose  shall 
be  final,  except  where  no  evidence  is  introduced 
by  defendant,  in  which  case  the  right  of  reply 
and  coDclusioa  shall  belong  to  his  counsel,  as 
provided  in  rule  3,  a  ruling  as  to  the  right  to 
open  and  close  is  not  appealable  in  any  case  in 
which  defendant  has  introduced  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3845-3848;  Dec.  Dig.  { 
«69.*] 

Appeal  from  Superior  Court,  Columbus 
County;  W.  R.  Allen,  Judge. 


Proceedings  by  H.  C.  Moffitt  and  another 
against  Narclssa  Smith  and  others  for  the 
probate  of  a  will.  From  a  Judgment  admit- 
ting the  will  to  probate,  the  contestants  ap- 
peal.   A£Srmed. 

John  D.  Bellamy  &  Son,  Don  McRackan, 
and  ti.  V.  Grady,  for  appellants.  J.  B.  Schul- 
ken,  Lyon  &  Greer,  and  I.  B.  Tucker,  for 
appellee  Lewis.  D.  J.  Lewis,  for  appellee 
Moffitt. 

CLARK,  C.  J.  On  the  trial  of  the  caveat 
to  the  will,  it  appeared  that  the  testatrix 
had  been  stricken  with  paralysis.  A  non- 
expert witness  testified  that  he  thought  she 
had  the  capacity  to  make  a  v^U.  He  was 
then  allowed,  over  defendant's  exception,  to 
testify  as  to  what  he  had  observed  as  to  the 
mental  condition  of  the  witness'  father  when 
also  suffering  for  many  years  from  a  similar 
attack.  This  evidence  was  admitted  "to 
show  that  the  witness  had  experience  In  ob- 
serving persons  who  had  been  paralyzed,  and 
it  was  explained  to  the  Jury  that  it  could 
not  be  considered  for  any  other  purpose." 
In  Clary  v.  Clary,  24  N.  C.  78,  it  Is  held 
that  any  one,  though  not  an  expert,  who  has 
had  an  opportunity  of  knowing  and  observ- 
ing a  person  whose  sanity  Is  impeached,  may 
give  his  opinion  as  to'  the  sanity  or  insanity 
of  such  person.  Certainly  to  give  the  Jury 
Information  of  the  fact  that  the  witness  has 
had  opportunity  to  observe  the  mental  con- 
dition of  another  person,  stricken  likewise 
by  paralysis,  cannot  be  prejudicial.  The 
jury  were  instructed  that  the  witness  was 
testifying,  not  as -an  expert,  but  from  his 
own  observation  of  the  mental  condition  of 
the  testatrix,  and  his  observation  of  the  con- 
dition of  bis  father  was  merely  to  aid  the 
Jury  in  considering  the  weight  to  be  given 
to  his  testimony.  This  was  competent  aa 
to  "opinion  evidence,"  as  distinguished  from 
expert  evidence.  Lumber  Co.  v.  Railroad, 
151  N.  G.  221,  65  S.  E.  922,  and  cases  there 
cited. 

After  full  and  careful  consideration  of  the 
other  exceptions  we  do  not  find  that  they  re- 
quire discussion.  The  tenth  exception,  that 
the  court  refused  the  caveators  the  right  to 
open  and  conclude,  was  properly  abandoned 
in  this  court  The  ruling  as  to  the  right  to 
open  and  conclude  is  not  appealable  in  any 
case  in  which  the  defendant  has  introduced 
evidence.  Rule  6  of  Superior  Court  (140  N. 
C.  679,  66  S.  E.  xlv). 

No  error. 
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01  On.  App.  S99) 

BEAM  T.  FliOYD  COUNTY  FARMERS' 

UNION.    (No.  2,681.) 

(Court  of  Appeals  of  Oeorpa.    Not.  11,  1910.) 

(8ylt4ii«t  (y  the  Court.) 

1.  CklBPORATIONS     (I     84*) — SuBSCMPnOW     TO 

Capitai.  Stock— Release  of  Subsciiibeb. 
The  capital  stock  of  a  corporation  is  a 
trust  fund  tor  the  benefit  of  stockholders  and 
creditors,  sind  no  officer  of  the  corporation  has 
authoritj  to  release  any  subscriber  to  the  cap- 
ital stock  of  the  corporation  from  payment 
of  bis  subscription.  Cartwright  y.  Dickinson, 
88  Tenn.  47«C  12  S.  W.  1030,  7  Ia  R.  A.  706, 
17  Am.  St.  Rep.  910,  and  cases  cited  in  the 
note;  Putnam  ▼.  New  Albany,  etc.,  R.  Co., 
16  Wall.  390^  21  L.  Bd.  361. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  296;  Dec.  Dig.  $  84.*] 

2.  StTFnciKNCT  o*  Evidence. 

The    evidence    demanded    the    verdict    di- 
rected. 

Error  from  City  Court  o(  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  the  Floyd  County  Farmers*  Un- 
ion against  M.  C.  Beam.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

M.  B.  ElubankB,  for  plaintiff  In  error.  J.  L. 
Johnson,  Jr.,  and  Lipscomb,  WllUngbam  & 
Wright,  for  defendant  in  error. 

Hlhli,  G.  J.    Judgment  affirmed. 


(t  Ga.  App.  400) 

SOUTHERN  RT.  CX).  v.  CHUNN. 

(No.  2,708.) 

(CSourt  «f  Appeals  of  Georgia.    Not.  11,  1910.) 

(Bynahu$  (y  the  Court.) 

RAII.B0ADB  ({  443*)  —  EnxiNO  Stock  — Evi- 
dence. 

The  statutory  presumption  raised  on  proof 
of  the  killinz  of  plaintiff's  mule  by  the  running 
of  defendanrs  locomotive  or  cars  was  not  fully 
and  satiRfactorily  rebutted.  Besides,  there  was 
some  slight  circumstantial  evidence  in  aid  of 
the  presumption.  No  complaint  is  made  of  any 
error  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1608;   Dec.  Dig.  {  443.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 
^  Action  by  George  A.  Chnnn  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Geo.  A.  H.  Harris  &  Sons  and  Maddox,  Mo 
Camy  8c  Shumate,  for  plaintiff  In  ^ror.  En- 
nls  &  Shaw,  for  defendant  in  error. 

HTT.Ti,  O.  3.    Judgment  affirmed. 

(87  8.  C.  214) 

MARTIN  v.  HODGE  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  4, 
1910.) 

Afpbai,  and  Ebbob  (1 1232*)— Appeal  Bond— 
Ljabilitt  of  Subeties. 

Where,  on  appeal,  it  was  adjudged  that  the 
lower  court  erroneously  ordered  an  execution  to 


issue  against  the  person  of  a  Judgment  debtor 
before  an  execution  against  hu  property  was 
returned  unsatisfied,  the  execution  so  prema- 
turely issued  and  the  authority  of  the  sheriff 
to  arrest  or  hold  the  debtor  thereunder  was  at. 
an  end,  and  the  sureties  on  tjie  undertaking  to 
deliver  the  debtor  to  the  sheriff,  in  case  the  ap- 
peal should  be  abandoned  or  the  decree  affirmed, 
were  no  longer  liable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
arror.   Cent   Dig.  ff  4753-4757;    Dec.  Dig.  i 

Appeal  from  Common  Pleas  Circuit  <3ourt 
of  Lexington  County;  R.  C.  Watts,  Judge. 

Action  by  A.  W.  Martin  against  F.  M, 
Hodge  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL    Reversed. 

Bflrd  &  Dreher  and  Graham  &  Sturkle,  for 
appellants.  De  Pass  &  De  Pass,  for  respond- 
ent 

W(X>DS;  J.  In  this  action  against  the  de- 
fendants as  sureties  on  an  undertaking  giv- 
en by  Paul  E  Hutto  in  habeas  corpus  pro- 
ceedings, the  circuit  judge  directed  a  verdict 
in  favor  of  the  plaintiff.  To  make  clear  the 
one  issue  of  law  on  which  the  appeal  de- 
pends. It  Is  necessary  to  state  the  somewhat 
complex  legal  proceedings  which  fixed  the  re- 
lations of  the  parties,  and  determine  the  na- 
ture of  the  obligation  assumed  by  the  de- 
fendants. 

Some  years  ago  the  plaintiff,  A.  W.  Martin, 
Instituted  a  suit  against  Paul  B.  Hutto,  un- 
der subdivision  1  of  section  200  of  the  Code 
of  Civil  Procedure,  for  fraudulent  misappli- 
cation and  embezzlement  of  property,  which 
resulted  in  a  decree  of  the  circuit  court  that 
the  plaintiff,  Martin,  have  Judgment  against 
the  defendant,  Hutto,  for  $788.14,  "the  value 
of  property  adjudged  to  have  been  fraudu- 
lently taken,  or  disposed  of  by  defendant" 
The  decree  further  provided  "that  the  plain- 
tiff have  leave  forthwith  to  issue  ca.  sa.  or 
execution  against  the  person  of  the  defend- 
ant, in  accordance  with  sections  200  and  303 
of  the  Code  of  Civil  Procedure  of  1902,  for 
the  arrest  of  the  defendant  for  fraudulently 
obtaining  and  procuring  the  assignment  to 
himself  of  the  lease  and  demise  of  the  Black- 
vllle  Road  plantation,  for  the  purpose  of  de- 
priving the  plaintiff  of  the  use  thereof  and 
benefits  thereunder,  and  for  fraudulently  tak- 
ing, detaining,  or  disposing  of  plaintiff's  one- 
half  of  all  crops  raised  upon  the  Blackvllle 
Road  plantation  during  the  year  1904,  and 
that  said  defendant  be  forthwith  imprisoned 
in  the  county  Jail  of  Lexington  county  until 
said  Judgment  of  $768.14  and  costs  are  paid, 
or  until  he  be  otherwise  discharged  in  ao 
oordance  with  the  provisions  of  law  In  suct< 
cases  made  and  provided." 

An  execution  against  the  person  of  Hutto 
was  Issued  in  pursuance  of  the  decree,  and 
the  sheriff  arrested  him  thereunder.  The  d» 
fendant,  Hutto,  appealed  from  the  decree  of 
Judge  Dantzler,  and,  pending  the  appeal,  ap- 
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plied  to  tbis  court  under  habeas  corpus  pro- 
ceedings for  release,  on  tbe  ground  that  both 
the  judgment  and  writ  under  whicb  he  was 
held  were  absolutely  void  The  court  held 
In  the  habeas  corpus  proceedings  that  the 
Judgment  and  writ  were  not  void,  bat  made 
an  order  for  bail  in  the  following  language: 
"It  is  therefore  ordered  and  adjudged  that 
the  petitioner  be  admitted  to  ball  pending 
said  alleged  appeal,  under  bond  In  the  full 
flum  of  ?1,000,  with  surety,  to  be  approved  by 
Oie  clerk  of  court  of  Lexington  county,  con- 
ditioned that  he  will  surrender  himself  to 
the  custody  of  the  sheriff  of  Lexington  coun- 
ty and  restore  tbe  status  as  held  under  the 
decree  of  Judge  Dantzler,  should  bis  said  al- 
leged appeal  be  abandoned  or  dismissed,  or 
the  decree  of  Judge  Dantzler  be  affirmed,  and 
generally  to  abide  the  judgment  of  this  court." 
Thereafter  the  defendants  became  sureties 
on  the  undertaking  given  by  Hutto  in  accord- 
ance with  the  order  of  the  Supreme  Court, 
and  Hutto  was  releas,ed  from  custody. 

This  court  heard  the  appeal  from  the  de- 
cree of  Judge  Dantzler  at  the  November, 
1908,  term  of  court,  and  in  its  decree  held 
that  the  Code  of  Procedure  requires,  as  a 
condition  precedent  to  the  issuance  of  an  exe- 
cution against  the  person  of  a  Judgment  debt- 
or, that  an  execution  shall  be  first  issued 
against  his  property  and  shall  be  returned 
unsatlsfled.  Accordingly  the  Judgment  of  this 
court  was  "that  the  judgment  of  the  circuit 
court  be  modified,  so  as  to  provide  for  the 
issuing  of  an  execution  against  the  property 
of  the  deiendant,  and  for  an  execution  against 
his  person  in  the  terms  provided  by  the  stat- 
ute, and  stated  In  the  circuit  decree,  in  case 
the  execution  against  the  property  of  the  de- 
fendant be  returned  unsatlsfled  in  whole  or 
in  part"    82  S.  C.  432,  64  S.  B.  421. 

After  the  remittitur  had  been  filed  In  the 
drcDlt  court,  there  was  lodged  with  the  sher- 
iff of  Iicxington  county  an  execution  against 
the  property  of  the  judgment  debtor,  Hutto, 
which  was  duly  returned  by  the  sheriff  un- 
satisfied. Thereupon,  at  the  instance  of  the 
plaintiff,  Martin,  a  second  execution  against 
the  person  of  Hutto  was  Issued.  The  sher- 
iff went  to  the  house  of  Hutto  to  make  the 
arrest  under  the  second  execution,  but  found 
Hutto  sick,  and  determined  not  to  enforce 
tbe  mandate  of  the  court,  fearing  that  the 
excitement  of  being  arrested  would  affect 
Hutto  seriously.  If  not  fatally.  After  this 
course  bad  been  taken  by  the  sheriff,  the 
Judgment  creditor,  Martin,  brought  this  ac- 
tion against  the  defendants,  alleging  that 
there  had  been  a  breach  of  the  undertaking 
given  in  the  habeas  corpus  proceedings.  In 
that  tbe  sureties  had  not  delivered  Hutto 
into  tbe  custody  of  the  sheriff  under  the 
second  execution.  The  circuit  court  directed 
a  verdict  against  the  defendants  for  $951.99, 
the  amount  due  on^  plaintiff's  Judgment 
against  Hutto,  holding  that  tbe  sureties  were 
bound  by  their  undertaking  to  deliver  tbe 


Judgment  debtor  Into  the  custody  of  the  sher- 
iff when  the  second  execution  against  his  per- 
son was  lodged.  The  question  made  by  the 
appeal  is  whether  the  sureties  were  bound  to 
that  extent 

The  Judgment  of  this  court  above  set  out 
was  a  distinct  holding  that  the  circuit  court 
had  erred  in  ordering  the  execution  to  issue 
against  the  p^son  before  an  execution  against 
the  property  of  Hutto  had  been  issued  and 
returned  unsatisfied.  The  first  execution 
against  the  person  of  Hutto  depended  for  its 
validity  on  the  decree  of  the  circuit  court, 
and,  when  this  court  adjudged  that  the  cir- 
cuit court  had  erroneously  ordered  an  execu- 
tion against  the  person  to  Issue  before  the 
condition  precedent  required  by  the  statute 
had  been  met,  it  followed  that  the  execution 
so  prematurely  issued  and  tbe  authority  of 
tbe  sheriff  to  arrest  or  hold  Hutto  thereun- 
der was  at  an  end.  The  undertaking  given 
by  the  sureties  could  not  be  extended  to 
mean  that  they  would  be  responsible  for  Hut- 
to's  subjecting  himself  to  another  process 
which  had  not  then  been  issued.  Their  un- 
dertaking was  that  Hutto  "shall  surrender 
himself  to  the  custody  of  the  sheriff  of  Lex- 
ington county  and  restore  the  status  as  held 
under  the  decree  of  Judge  Dantzler,  should 
his  said  alleged  appeal  be  abandoned  or  dis- 
missed, or  the  decree  of  Judge  Dantzler  be 
affirmed,  and  generally  to  abide  tbe  judg- 
ment of  this  court."  The  appeal  was  not 
dismissed  nor  abandoned,  and  the  decree  of 
Judge  Dantzler  was  not  affirmed,  but,  on  the 
contrary,  on  the  question  of  arrest  was  held 
to  be  erroneous.  There  has  been  no  failure 
to  "abide  the  judgment  of  this  court";  for 
the  Judgment  of  the  Supreme  Court  did  not 
require  that  Hutto  should  surrender  himself 
to  the  sheriff,  or  that  the  sureties  should  see 
that  he  did  bo.  On  the  contrary,  the  Judg- 
ment was  that  Hutto  had  been  illegally  ar- 
rested, had  been  Improperly  in  the  custody 
of  the  sheriff,  and  was  entitled  to  be  uncon- 
ditionally discharged,  and  that  he  could  be 
legally  arrested  under  another  execution 
against  his  person  only  after  the  condition 
precedent  required  by  law  had  been  com- 
plied with. 

It  follows  that  the  position  taken  by  re- 
spondent, that  there  was  a  forfeiture  of  the 
undertaking  when  Hutto  did  not  surrender 
himself  to  the  sheriff  under  the  second  exe- 
cution against  his  person,  issued  after  tbe 
execution  against  his  property  had  been  re- 
turned unsatisfied.  Is  unsound.-  When  this 
court  adjudged  that  the  first  arrest  was  il- 
legal, and  that  Hutto  was  entitled  to  uncon- 
ditional discharge  from  that  arrest,  the  lia- 
bility of  the  sureties  on  tbe  undertaking  giv- 
en by  them  to  procure  his  discharge  there- 
from was  at  an  end.  The  remedy  of  the 
plaintiff  was  to  have  the  sheriff  enforce  the 
second  execution  by  the  arrest  of  Hutto. 

It  is  the  Judgment  of  this  court  that  the 
judgment  Of  the  circuit  court  be  reversed. 
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(S7  S.  C.  199) 

J.  L.  MOTT  IRON  WORKS  ▼.  OliARK. 

(Supreme  Coait  of  South  Carolina.    Not.  1, 
1910.) 

1.  GUABANTT    (S    1*)— NATDBB. 

A  "guaranty"  is  a  promise  to  answer  for 
the  payment  of  some  debt  or  the  performance 
of  some  duty  in  case  of  the  failure  of  another 
who  is  liimself  in  the  fint  instance  liable  to 
such  imyment  or  performance,  and  the  debt  or 
duty  may  be  eittier  present  or  prospective. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  i  1 ;    Dee.  Dig.  S  l.» 

For  other  definitions,  see  VVords  and  Phrases, 
TOL  4,  pp.  3179-3186;    vol.  8,  p.  7676.] 

2.  GOBFOBATIONS  (|  327*)  —  OFFIOEBB  —  CON- 
TRACTS OF  GUABANTT. 

Where  a  dealer  receiving  an  order  from  a 
corporation  for  goods  addressed  a  letter  to  its 
president  and  requested  an  agreement  for  his 
personal  liability  for  goods  that  might  be  fur- 
nished, and  the  president  replied  by  Tetter,  sign- 
ed In  his  name,  followed  by  the  word  "presi- 
dent," that  he  would  see  that  the  dealer  was 
protected  in  any  4ealii>gs  with  the  corporation, 
the  president  became  personally  liable  as  guar- 
antor. 

[EU.  Note. — For  other  cases,  see  Corporations, 
•Dec  Dig.  i  327.»] 

3.  CoNTBACTs  (J  179*)— Pabties— DESCBIPnOW 
or  Pebson. 

The  adding  of  the  word  "agent,"  "president," 
or  tbe  like  to  one's  signature  does  not,  as  a  gen- 
eral rule,  relieve  the  si^er  from  personal  lia- 
bility, but  the  addition  is  a  mere  description  of 
the  person,  and  to  relieve  the  signer  personally 
it  must  appear  from  the  whole  instrument  or 
competent  testimony,  where  parol  testimony  is 
adoiissible,  that  it  was  intended  to  be  the  con- 
tract of  the  principal. 

(EJd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  777,  778;   Dec.  Dig.  §  179.*] 

•4.  COBFOBAHONS    (i   327*)— OFFiciasa— GtTAB- 

ANTY — CONSTBUCTION. 

A  guaranty  by  the  president  of  a  corpo- 
ration which  stipulates  that  any  order  made  for 
the  corporation  by  its  secretary  will  be  au- 
thorized, and  a  dealer  receiving  the  same  may 
fill  it,  and  that  "I  will  see  that  you  [the  dealer] 
are  protected  in  any  dealings  that  you  may  have 
with  this  corporation,"  is  absolute  and  unlim- 
ited. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  327.*] 

5.  GUAaAHTY  ({  7*)  —  CONTBAOTS  —  ACCEPT- 
AKCE. 

The  rule  requiring  notice  of  the  acceptance 
of  a  guaranty  applies  only  where  the  proposi- 
tion  to  make  a  guaranty  comes  from  the  guaran- 
tor. 

lEA.  Note. — ^For  other  cases,  see  Guaranty, 
Cent  Dig.  I  9;    Dec.  Dig.  §  7.*] 

a.  Appeal  and  Ebbob  (§  1050*)— Habmless 
Kbbob  —  Bbboneoub  Admission  of  Evi- 
dence. 

In  an  action  on  a  guaranty  for  the  payment 
of  goods  sold  to  a  corporation  of  which  the  guar- 
antor was  president,  any  error  in  permitting  the 
a^ent  of  the  seller  who  took  the  order  for  the 
goods  to  testify  that  he  would  not  have  instruct- 
ed the  seller  to  credit  the  corporation  was  not 
ao  prejudicial  as  to  require  a  new  trial. 

[Eii.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $(  4153-4100;  Dec.  Dig.  $ 
105O.*] 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Rlcbland  County;  R.  W.  Memminger, 
Judge. 


Action  by  the  J.  L.  Mott  Iron  Works 
against  W.  A.  Clark.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  84  S.  a  493,  66  S.  E.  680. 

W.  A.  dark  and  D.  W.  Robinson,  for  ap- 
pellant Barron,  Moore  &  Barron,  for  re- 
spondent 

JONES,  a  J.  This  was  an  action  upon 
an  alleged  guaranty  given  by  defendant  for 
goods  sold  and  delivered  by  plaintiff  to  the 
Carolina  Plumbing  Company,  and  resulting 
In  a  judgment  in  favor  of  plaintiff  for  $868.- 
06. 

As  the  appeal  involves  the  construction  of 
two  letters  relied  on  as  constituting  the 
guaranty,  we  produce  them  In  full,  as  fol- 
lows: 

(1)  Letter  of  plaintiff  to  defendant:  "New- 
York,  July  14,  1905.  W.  A.  Clark,  Esq., 
Pres.  of  the  Carolina  National  Bank,  Col- 
umbia, S.  C. — ^Dear  Sir:  Through  our  Mr. 
Rourke  we  received  orders  from  the  Carolina 
Plumbing  Co.  for  six  'compacto'  closets  and 
three  lavatories,  and  another  order  for  a 
lavatory  and  a  bath  tub  to  be  used  for  sam- 
ples. As  the  'compacto'  closets  and  lava- 
tories were  wanted  Immediately,  we  made 
shipment  of  the  same,  and  the  enameled 
lavatory  and  the  bath  tub  will  be  shipped  as 
soon  as  ready.  We  are  also  holding  an  or- 
der, as  per  pro  forma  invoice  herewith,  which 
was  given  our  Mr.  Rourke  by  the  Columbia 
Plumbing  &  Cornice  Co.,  who  we  understand 
have  been  succeeded  by  the  Carolina  Plumb- 
ing Co.  Kindly  inform  us  whether  these 
goods  are  now  wanted,  and  whether  you  de- 
sire that  we  make  shipment,  and  charge  the 
same  to  the  Carolina'  Plumbing  Co.  We 
have  learned  from  our  Mr.  Rourke  that  you 
are  the  president  of  the  Carolina  Plumbiug 
Co.,  and  on  the  strength  of  this  Information 
we  make  shipment  of  the  goods,  as  mention- 
ed above.  As  the  sampfles,  which  the  Caro- 
lina Plumbing  Company  ordered  from  us  will 
no  doubt  lead  to  further  business  with  tttat 
firm,  we  would  like  to  have  a  line  from 
you,  agreeing  to  see  us  paid  for  any  goods 
that  we  might  furnish  to  that  company. 
Kindly  let  us  hear  from  you,  and  oblige. 
Yours  truly.  The  J.  L.  Mott  Iron  Works,  N. 
A.  Banty." 

(2)  Letter  of  defendant  to  plaintiff  In  re- 
ply :  "W.  A.  Clark,  Pres't  and  Treas.  John 
A.  Civil,  Sec.  H.  B.  Chapman,  Manager. 
Carolina  Plumbing  Company.  Plumbing, 
Steam  and  Gas  Fitting,  Tin,  Slate  and  Gra- 
vel Roofing,  Galvanized  Iron  Cornice  and 
Window  Caps  a  Specialty.  Telephone  143. 
Columbia,  S.  C,  July  18,  1904(5).  The  J. 
L.  Mott  Iron  Works,  84  Beekman  Street, 
New  York  City — Gentlemen :  Your  favor  of 
the  14th,  in  reference  to  certain  matters  of 
the  Carolina  Plumbing  Company,  has  been 
duly  received  and  noted.    We  have  had  the 
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secretary  of  the  company  to  write  to  you  In 
respect  to  the  order  which  was  made  by  our 
predecessor,  The  Columbia  Plumbing  CJom- 
pany  &  Cornice  Works.  The  Job  for  which 
these  articles  were  Intended  was  Interrupted 
and  has  been  very  much  delayed.  The  build- 
ers have,  however,  recently  resumed  work, 
and  we  presume  that  within  the  next  month 
or  so  we  will  be  ready  for  our  part  of  the 
contract.  We  will,  therefore,  need  the  or- 
der heretofore  made  by  the  Columbia  Plumb- 
ing Company,  and  will  in  due  time  order  the 
same  out  In  reference  to  the  business  of 
the  Carolina  Plumbing  Company,  I  would 
say  that  this  corporation  \b  now  on  a  well 
established  basis,  and  will  be  pleased  to  con- 
tinue business  with  you.  Any  order  there- 
fore which  will  be  made  for  this  company 
by  Mr.  John  A.  CItU,  the  secretary  will  be 
authorized  and  you  may  fill  the  same.  I 
will  see  that  yon  are  protected  in  any  deal- 
ings that  yon  yon  may  have  with  this  cor- 
IMration.  Yours  very  truly  [Signed]  W.  A. 
dark,  Presd't" 

Exceptions  to  the  refusal  of  nonsuit  and 
to  the  charge  to  the  Jury  present  these  ques- 
tions: (1)  Do  the  paper  writings  constitute 
a  contract  of  guaranty  on  the  part  of  de- 
fendant? (2)  Does  the  guaranty  cover  all 
sales  made  to  the  Carolina  Plumbing  Com- 
pany or  is  it  limited  to  such  sales  as  were 
made  on  the  order  of  Mr.  Civil  the  secre- 
tary? (3)  Was  notice  of  acceptance  neces- 
sary in  this  case? 

The  definition  of  "guaranty"  approved  lii 
Carroll  Savings  Bank  v.  Strother,  22  S.  C. 
555,  and  Ruberg  v.  Brown,  71  S.  'G  293,  51 
S.  E.  9S,  is:  "A  promise  to  answer  for  the 
payment  of  some  debt  or  the  performance 
of  some  duty  in  case  of  the  failure  of  an- 
other person  who  is  himself,  in  the  first  in- 
stance, liable  to  such  payment  or  perform- 
ance." The  debt  or  duty  may  be  either  pres- 
ent or  prospective.  The  letters  clearly  show 
the  plaintiffs  intended  to  secure,  and  de- 
fendant intended  to  make,  a  contract  of 
guaranty.  The  evidence  was  plenary  that 
between  September  27,  1905,  and  April  14, 
1906,  plalntiet  sold  and  delivered  to  the 
Carolina  Plumbing  Company  goods  to  the 
amount  claimed,  that  Judgment  was  obtain- 
ed therefor  against  the  debtor,  and  that  the 
debtor  has  failed  to  pay.  Because  of  the  ad- 
dition of  the  word  "president"  after  the 
signature  of  defendant,  contention  is  made 
that  the  writing  does  not  create  individual 
liability.  Defendant  either  Intended  to  be- 
come personally  liable  or  to  make  the  Caro- 
lina Plumbing  Company  liable.  It  would  be 
unreasonable  to  construe  the  contract  as  in- 
tended to  make  the  debtor  company  become 
guarantor  of  Its  own  debt.  The  stipulation 
Is :  "I  will  see  that  you  are  protected  in  any 
dealings  that  you  may  have  with  this  cor- 
poration"— ^meaning  the  Carolina  Plumbing 
'  Company  of  which  be  was  president.  This 
was  in  response  to  a  letter  addressed  to  him 


and  requesting  an  agreement  for  personal 
liability  for  goods  that  may  be  furnished 
that  corporation.  The  natural  Import  of 
the  language  used  evinces  an  intention  to 
assume  personal  liability  as  guarantor,  and 
there  Is  nothing  to  show  an  intention  to 
make  the  corporation  its  own  guarantor 
The  general  rule  Is  that  the  adding  of  the 
word  agent,  president,  or  the  like  to  one's 
signature  does  not  relieve  the  signer  of  per- 
sonal liability,  that  such  an  addition  alone 
is  mere  description  of  the  person,  and  that 
In  order  to  relieve  the  signer  personally  it 
must  appear  from  the  whole  instrument  or 
competent  testimony,  where  parol  testimony 
is  admissible,  that  It  was  Intended  to  be  the 
contract  of  the  principal.  Robertson  v.  Pope, 
1  Rich.  Law,  501,  44  Am.  Dec.  267;  Tarver 
V.  Garlhigton,  27  S.  O.  107,  2  S.  E.  846,  "18 
Am.  St.  Rep.  628;  1  Ency.  Law  (2d  Ed.)  pp. 
1035,  1043;  note  to  Greenberg  v.  Whltcomb 
Lumber  Co.,  48  Am.  St  Rep.  917.  In  the 
cases  cited  for  appellant  the  instruments 
purported  to  be  signed  in  the  name  of  the. 
corporation  or  principal  and  the  general 
rule  stated  is  recognized.  The  case  of  Sec- 
ond National  Bank  v.  Midland  Street  Co., 
165  Ind.  681,  68  N.  E.  833,  52  L.  R.  A.  .307, 
also  cited  for  appellant,  recognizes  the  gen- 
eral rule,  and  merely  holds  that  a  note  sign- 
ed by  an  Individual  name  followed  by  the 
word  "president"  and  upon  which  the  name 
of  a  corporation  appears  above  the  line  on 
which  are  written  the  place  and  date  of  ex- 
ecution, but  nowhere  else.  Is  not  conclusive- 
ly presumed  to  be  the  personal  obligation  of 
the  signer,  but  it  may  be  shown  by  parol  evi- 
dence to  be  the  contract  of  the  corporation. 
How  far  parol  evidence  is  admissible  in 
cases  of  this  idnd  Is  not  now  involved,  as 
no  such  parol  testimony  was  offered  to  show 
that  the  contract  was  intended  and  accepted 
as  the  contract  of  the  corporation. 

With  respect  to  the  second  question  above 
stated,  whether  the  guaranty  is  limited  to 
goods  furnished  on  the  order  of  the  secre- 
tary, we  agree  with  the  circuit  that  It  is  not 
so  limited.  The  guaranty  is  absolute  and 
unlimited:  "I  will  see  that  you  are  pro- 
tected in  any  dealings  that  you  may  have 
with  this  corporation."  This  is  the  only 
sentence  responsive  to  the  plalntifTs  re- 
quest for  personal  guaranty.  The  preceding 
sentence:  "Any  order,  therefore  which  will 
be  made  for  this  company  by  Mr.  John 
A.  cavil,  the  secretary,  will  be  authorized 
and  you  may  fill  the  same" — cannot  be  con- 
strued as  a  declaration  that  In  no  other  way 
could  plaintiff  have  any  dealings  with  the 
corporation,  within  the  meaning  of  the  guar- 
anty sentence  following.  The  filling  of  any 
order  authorized  and  accepted  by  the  cor- 
poration would  fall  within  the  terms  of  the 
guaranty. 

Was  notice  of  acceptance  of  the  guaranty 
necessary?  We  do  not  think  so,  in  view  of 
the  facts  of  this  case.    The  general  rule  un- 
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doubtedly  reqnlrefl  notice  of  acceptance 
-within  a  reasonable  time  so  as  to  give  the 
guarantor  opportunity  to  protect  hIniBelf 
against  the  risk.  lAwton  r.  Maner,  9  Klch. 
Law,  33S.  This  la  always  true  when  the 
proposition  to  make  guaranty  comes  from 
the  ^arantor,  because  of  the  elementary 
rule  governing  contracts  that  the  minds  of 
the  parties  must  meet,  and  until  the  guar- 
antee gives  notice  of  assent  there  Is  no  com- 
plete contract  When,  however,  the  guaran- 
tee requests  the  guarantor  to  make  guaran- 
ty, and  the  guarantor  compiles,  the  minds  of 
the  parties  have  met,  and  there  is  no  rea- 
son  for  further  notice.  In  20  Cyc.  1407  the 
doctrine  Is  thus  stated:  "Both  the  English 
and  American  cases  hold  genenilly  that  the 
rule  requiring  notice  by  the  guarantee  of  bis 
acceptance  of  the  guaranty  applies  where 
the  guaranty  is  in  legal  effect  an  offer  or 
proposal.  Wbere  the  transaction  is  not 
merely  an  offer  to  guaranty  the  payment  of 
debts  and  amounts  to  a  direct  promise  of 
guaranty,  all  that  Is  necessary  to  make  the 
promise  binding  Is  that  the  promisee  should 
act  upon  It;  he  need  not  notify  the  promisor 
of  his  acceptance."  Davis  v.  Wells,  104  U. 
S.  159,  26  li.  Ed.  686;  Davis  8.  M.  Co.  t. 
Richards,  115  IT.  S.  624,  6  Sup.  CL  178,  29 
Ia.  Ed.  480.  The  case  of  Lawton  v.  Maner, 
9  Rich.'  Law,  338,  shows  such  to  be  the  lean* 
ing  of  our  court. 

There  is  an  exception  that  the  court  charg- 
ed the  Jury  In  respect  to  matters  of  fact, 
but  an  examination  of  the  charge  falls  to 
disclose  any  basis  for  the  exception. 

The  court  allowed  the  witness  Rouke,  who 
took  the  order  for  the  goods  furnished,  to 
be  asked  this  question':  "Would  you  have 
instructed  your  company  that  they  credit 
Carolina  Plumbing  Company?"  To  which 
the  witness  answered,  "No."  Exception  Is 
taken  that  this  was  hypothesis  and  irrele- 
vant. The  testimony  may  have  been  some- 
what relevant  to  the  question  whether 
plalntlfT  acted  in  reliance  on  the  guaranty 
of  the  credit  of  the  debtor;  but,  conceding 
Its  Irrelevancy,  it  does  not  appear  that  ap- 
pellant was  so  prejudiced  as  to  warrant  a 
new  trial.  A  clear  case  of  prejudicial  er- 
ror In  the  admission  or  exclusion  of  evidence 
must  appear  before  this  court  will  grant  a 
new  trial  upon  that  ground. 

The  exceptions  are  overruled,  and  the 
jndgmait  of  the  circuit  court  la  affirmed. 


(87  S.  C.  24$) 

MUNN  V.  CROW. 

(Supreme  Court  of  South  Carolina.     Nov.  11, 
1910.) 

1.  Loos  AND  LoooiNO  (i  3*)— AssionuBNTS  or 
Contracts— LiABrLiry  ot  Assionob  to  0th- 
EB  Party  to  Contract. 

A  vendor  of  timber,  who  consented  to  the 
purchaser  assigning  the  contract  to  a  third  per- 
son to  cut  the  timber,  but  who  did  not  agree 
to  release  the  purchaser  from  liability  for  the 
timber  cut  by  the  third  person,  but  who  stated 
that  be  would  look  to  the  purchaser  for  the 
price,  could  bold  the  purchaser  for  the  balance 
due  for  the  timber  cut 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  {  3.*] 

2.  Appeai.  and  Bbbob  (J  lOOl*)— Fihdimgb— 

OONCLUSIVKNESB. 

A  finding  supported  by  some  testimony  can- 
not be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3022,  3928-3934;  Dec  Dig. 
§  1001.  •] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  Cbunty;  Geo.  W.  Gage,  Judge. 
'  Action  by  J.  A.  Munn  against  J.  R.  Crow. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

E.  D.  Blakeuey  and  M.  L.  Smith,  for  ap- 
pellant   B.  B.  Clarke,  for  respondent 

HTDRICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  In  the  circuit  court, 
on  appeal  from  a  magistrate's  court,  for 
$36.80,  the  balance  due  for  pine  timber  sold 
to  defendant  There  was  no  dispute  about 
the  contract  But  defendant  contended  that, 
after  It  was  made,  he  assigned  it,  with  plain- 
tiff's consent,  to  A.  J.  Crow  and  L.  D.  Jones, 
who  cut  the  timber  and  are  responsible  to 
plalnUff  for  It  Plaintiff  admitted  that  he 
consented  to  the  assignment  but  testified 
that  he  did  not  agree  to  release  defendant 
from  liability  for  the  timber  cut  by  his  as- 
signees, but  distinctly  told  him  that  he  would 
look  to  him  for  pay.  It  appears  that  defend- 
ant did  make  some  payments  to  plaintiff  for 
timber  cut  after  the  assignment  of  the  con- 
tract, though  some  were  also  made  by  Jones. 
The  defendant  says  even  now  that  he  Is  re- 
sponsible to  plaintiff  for  any  balance  due 
him  by  his  assignees,  when  they  have  a  set- 
tlement with  plaintiff.  It  appears  from  the 
foregoing  that  there  was  some  testimony  to 
support  the  findings  of  fact  of  the  circuit 
court ;  therefore  they  cannot  be  reviewed  to 
this  court 

Affirmed. 
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(87  s.  c.  241)  .         I     s.  J.  Simpson  and  Wyman  ft  W^rman,  for 

BIACE  V.  CHARLESTON  ft  W.  G.  RY.  CO.    appellant     R.  C.  Holman,  for  respondent 

(Supreme  Court  of  South  Carolina.     Nov.  11, 
1910.) 

1.  Oarbiebs  (8  285*)— LiABiLmr— Act  of  God. 

An  act  of  God  will  not  excuse  a  carrier 
from  liability  imposed  by  law,  unless  the  injury 
could  not  have  been  prevented  by  any  reasonable 
foresight  or  care. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  1136-1139;   Dec.  Dig.  {  285.*] 

2.  Carbiebs  (S  264*)— Delat  in  Cabbiaoe  of 
Passengers— Excuse. 

Act  Cong.  March  4,  1907,  c.  29.39,  34  Stat. 
1415  (U.  S.  Comp.  St.  Supp.  1909,  p.  1170), 
prohibiting  any  interstate  carrier  from  permit- 
ting its  employes  to  remain  on  dnty  more  than 
16  consecutive  hours,  is  not  violated  where  a 
crew  is  permitted  to  remain  on  duty  more  than 
16  hours  because  of  casualty,  unavoidable  ac- 
cident, or  act  of  God,  or  wheie  the  delay  in 
the  operation  of  the  train  was  the  result  of  a 
cause  not  known  to  the  carrier  when  the  em- 
ployes left  a  terminal,  and  which  could  not  have 
been  foreseen ;  but  the  act  does  not  excuse  a 
carrier  failing  to  operate  its  train  a  specified  dis- 
tance within  the  16-hour  period,  bet^use  of  its 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1037-1030;    Dec.  Dig.  }  264.*] 

3.  Tbial  (I  29*)— Remarks  of  Trial  Judqb— 
Chaboino  Juries  as  to  Matievb  of  Fact. 

Remarks  of  the  court,  made  during  the  tria) 
in  passing  on  evidence  or  motions  for  nonsuit 
or  direction  of  verdict  are  not  within  the  con- 
stitutional prohibition  against  charging  juries  as 
to  mattets  of  fact,  and  are  not  reversible,  un- 
less they  are  made  so  as  to  impress  on  the  jury 
the  opinion  of  the  judge  as  to  some  vital  fact 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  80-84;    Dec.  Dig.  $29.*] 

4  Appeal  and  Error  (t  1046*)— Habuless 

ERBOB  —  ElRBONEOUB     REMARKS     OF     TbIAI. 

Judge. 

Where  the  court  in  its  char^  impressed 
on  the  jury  that  they  were  the  sole  judges  of  the 
facts,  the  remark  of  the  court,  in  passing  on 
an  offer  to  prove  a  faxrt,  that  the  fact  would 
not  affect  the  case,  because  the  party  could  have 
foreseen  an  event  and  should  have  provided 
against  it,  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4134 ;    Dec  Dig.  §  1046.*] 

5.  Carriers  (§  277*) — Passengers— Delay  in 

Transportation— Punitive  Dauaoes. 
A  passenger,  on  a  mixed  freight  and  pas- 
senger train,  takes  passage  subject  to  the  delays 
incident  to  such  trains,  and  for  any  unreason- 
al>)e  delay  he  may  recover  actual  damages ;  but 
where  there  was  nothing  to  show  that  when 
he  wsia  accepted,  the  conductor  knew  or  had 
reasonable  cause  to  believe  that  he  would  not 
be  able  to  run  his  train  that  night,  or  that  he 
would  l>e  ordered  to  lie  over  at  an  intermediate 
point,  punitive  damages  could  not  be  awarded 
because  of  a  delay  caused  by  an  order  to  lie 
over  at  such  point. 

[Ed.  Note. — For  other  oases,  see  Carriers, 
Cent.  Dig.  |S  1082-1084;    Dec.  Dig.  {  277.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Gruber,  Special 
Judge. 

Action  by  Paul  Delacy  Black  against  the 
Charleston  ft  Western  Carolina  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 


HYDRICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  $300,  actual  and 
punitive  damages,  for  failure  to  carry  him  to 
his  destination  within  a  reasonable  time. 
The  complaint  alleged,  and  the  testimony 
tended  to  show,  that  plaintiff  became  a  pas- 
senger on  a  local  freight  and  passenger  train 
on  defendant's  road  at  Fairfax,  between  4 
and  5  o'clock  p.  m.,  February  22,  1909,  after 
telling  the  conductor  that  he  was  anxious  to 
get  to  his  home,  about  two  miles  Ip  the 
country  from  Mlllett's,  a  station  21  miles 
from  Fairfax,  that  night,  because  his  wife 
was  there  sick,  unprotected,  and  alone  ex- 
cept the  presence  of  some  small  children,  and 
she  was  expecting  him  to  return  that  night, 
and.  If  the  train  would  not  go  to  Mlllett's 
that  night,  be  would  hire  a  conv^ance  and 
drive  through  the  country  to  his  home.  Be- 
ing assured  by  the  conductor  that  the  train 
would  go  to  MlUetfB  that  night  lie  got 
aboard  and  paid  his  fare  to  Mlllett's.  The 
train  was  then  several  hours  behind  its 
schedule  time.  It  arrived  at  Allendale,  5 
miles  from  Fairfax,  between  6  and  7  o'clock, 
and,  after  remaining  there  about  two  hours. 
It  was  sidetracked,  and  the  conductor  In- 
formed plaintlfT  that  he  had  received  orders 
to  lie  over  there  until  the  next  morning,  and 
could  go  no  further.  It  was  then  dark  and 
raining.  PlaintlfT  spent  the  night  at  a  hotel, 
and  was  carried  to  Mlllett's  the  next  morn- 
ing on  the  same  train. 

The  defendant  denied  the  allegations  of 
the  complaint,  and  pleaded,  as  an  excuse  for 
its  failure  to  carry  plaintiff  to  his  destina- 
tion that  night  the  act  of  Congress  (Act 
March  4,  1907,  c.  2939,  34  Stat  1415  [U.  S. 
Comp.  St  Supp.  1909,  p.  1170]),  which  pro- 
hibits carriers  engaged  in  interstate  traffic 
(and  this  train  was  so  engaged)  from  re- 
quiring or  permitting  any  of  their  employes  to 
remain  on  duty  more  than  16  consecutive 
hours.  The  defendant's  testimony  tended  to 
show  that  some  of  the  train's  crew  went  on 
duty  that  morning  at  6  o'clock,  and  that  it 
would  have  been  Impossible  to  carry  the  train 
to  any  station  beyond  Allendale,  at  which  It 
could  lie  over,  within  the  16  hours,  and  that 
the  delay  was  due  to  the  fact  that  the  train 
was  a  very  heavy  one,  and  carried  that  day 
an  unusually  large  quantity  of  local  freight, 
which  had  to  be  handled,  and  also  to  the  fact 
that  It  had  to  give  the  right  of  way  to  some 
extra  trains  passing  over  the  road. 

The  defendant  moved  the  court  to  direct 
a  verdict  in  its  favor,  on  the  ground  that  It 
was  excused  from  liability  by  the  act  of  Con- 
gress. The  court  refused  the  motion,  and 
charged  the  Jury  that  the  act  of  Congress 
afforded  defendant  no  protection,  if  the  de- 
lay was  caused  by  Its  negligence.  In  this 
there  was  no  error.    Even  what  Is  termed  in 


•For  oUier  casea  see  same  topic  and  section  NVMBEK  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  t  Rcp'r  Indaxw 


Digitized  byLjOOQlC 


s.a) 


BLACK  T.  CHARLESTON  &  W.  0.  RT.  CO. 


231 


law  an  act  of  God  will  not  excuse  a  carrier 
from  the  liability  which  the  law  imposes  up- 
on him,  unless  he  shows  that  the  injury  could 
not  have  been  prevented  by  any  foresight, 
pains,  or  care  reasonably  to  be  expected  of 
him.  Harzburg  v.  Ry.,  65  S.  C.  530,  44  S.  E. 
75,  and  cases  cited.  Certainly  the  act  of 
Congress  cannot  be'  allowed  to  shield  a  car- 
rier from  the  consequences  of  his  own  neg- 
ligence. Moreover,  by  its  terms,  the  act  does 
not  apply  in  cases  of  casualty,  unavoidable 
accident,  or  the  act  of  God;  nor  where  the 
delay  was  the  result  of  a  cause  not  known 
to  the  carrier,  when  the  employes  left  a  ter- 
minal, and  which  could  not  have  been  fore- 
seen. Therefore,  if  the  delay  was  due  to 
any  of  said  causes,  it  would  not  have  been  a 
violation  of  the  act  of  Congress  to  permit 
the  crew  to  remain  on  duty  more  than  16 
hours,  and,  in  that  event,  the  act  can  be  no 
defense.  If  the  delay  was  not  due  to  oqe  of 
said  causes,  to  what  else  could  it  have  been 
due,  except  the  defendant's  negligence? 

Daring  the  argument  of  the  motion  for 
direction  of  the  verdict,  it  occurred  to  de- 
fendant's attorney  that  he  should  have  prov- 
ed that  defendant's  trains  are  moved  by  tele- 
graphic orders,  and  that  the  telegraph  office 
at  the  nearest  station  to  MiUett's  beyond  Al- 
lendale at  which  the  train  could  lie  over  was 
closed  at  night  He  therefore  asked,  and 
was  allowed,  to  prove  that  fact;  but,  in  re- 
sponding to  the  request,  the  court  said:  "I 
do  not  think  it  would  affect  the  case,  be- 
cause, although  the  law  may  have  prevented 
this  work  crew  running  more  than  16  hours, 
and  it  may  be  that  they  could  not  have  car- 
ried this  train  through  to  a  station  beyond 
MiUett's,  those  circumstances  alone  would 
not  have  excused  the  defendant  from  liabil- 
ity in  this  case,  because  the  defendant  could 
foresee  this,  and  should  have  provided 
against  it  This  delay  should  have  been  pro- 
vided for."  The  defendant  alleges  error  in 
the  foregoing  remarks  of  the  trial  judge, 
made  in  the  presence  of  the  Jury,  as  a  charge 
on  the  facts,  especially  the  last  part  of  them, 
in  which  his  honor  said:  "Because  the  de- 
fendant could  foresee  this,  and  should  have 
provided  against  it  This  delay  should  have 
been  provided  for." 

While  the  remarks  were  made  in  the  pres- 
ence of  the  jury,  they  were  not  made  to  the 
jury,  or  in  charging  the  jury,  but  to  coun- 
sel in  passing  upon  his  request  This  court 
has  recently,  in  a  number  of  cases,  been  call- 
ed upon  to  consider  such  remarks  made  by 
judges  during  the  progress  of  trials,  and  the 
general  rule  announced  is  that  such  remarks, 
made  In  pasaing  upon  the  admissibility  of 


evidence  or  motions  for  nonsuit  or  direction 
of  the  verdict  do  not  fall  within  the  inhibi- 
tion of  the  Constitution  against  judges  charg- 
ing juries  with  respect  to  matters  of  fact,, 
and  become  reversible  error,  unless  they  are 
made  in  such  manner  or  under  such  circum- 
stances as  to  so  impress  upon  the  jury  the 
opinion  of  the  judge  as  to  some  vital  fact  in 
issue  that  he  thereby  becomes  a  participant 
in  the  decision  of  such  fact  to  the  prejudice 
of  appellant  State  v.  Driggers,  84  S.  C.  530, 
66  S.  E.  1042;  Latimer  v.  Electric  Co.,  81  S. 
C.  379,  62  S.  E.  438,  and  cases  cited.  In  his 
charge  to  the  jury,  the  trial  Judge  impressed 
u{fon  them  that  they  were  the  sole  Judges 
of  the  facts  in  issue.  We  must  assume  that 
the  Jury  was  composed  of  men  of  sufHcient 
intelligence  and  inte^lty  to  understand  and 
obey  the  instructions  of  the  court;  and  we 
do  not  think  the  error  complained  of  was  so 
prejudicial  as  -to  require  a  reversal  of  the 
judgment 

We  think,  however,  that  the  court  erred  in 
refusing  to  charge,  as  requested  by  defend- 
ant that  the  plaintiff  was  not  entitled  to  re- 
cover punitive  damages.  We  have  stated  the 
testimony  most  strongly  in  plaintiff's  favor, 
and  we  find  in  it  nothing  tending  to  show  a 
reckless  or  willful  disregard  of  plaintifTs 
rights.  There  Is  nothing  to  show  that,  when 
plaintiff  was  accepted  as  a  passenger,  the 
conductor  knew,  or  had  reasonable  cause  to 
believe,  that  he  would  not  be  able  to  run  his 
train  to  MiUett's  that  night  or  that  he  would 
be  ordered  to  lie  over,  at  Allendale.  There 
was  no  evidence  of  rudeness  or  disrespect 
toward  plaintiff.  On  the  contrary,  there 
was  evidence  that  when  he  was  ordered  to 
lie  over  at  Allendale,  the  conductor  asked  by 
telegraph  for  permission  to  carry  plaintiff  to 
MiUett's ;  but  his  request  was  refused,  as  he 
said,  because  there  were  some  special  trains 
on  the  road.  In  Fort  v.  Railway,  64  8.  C. 
423,  42  S.  E.  196,  the  court  said:  "One  who 
boards  as  passenger  a  mixed  freight  and  pas- 
senger train,  takes  passage  subject  to  the  de- . 
lays  incident  to  that  mode  of  conveyance. 
For  any  unreasonable  delay,  considering  that 
mode  of  conveyance,  the  passenger  has  re- 
dress for  actual  damages  occasioned  there- 
by; and,  if  the  conduct  of  the  defendant 
company  is  such  as 'to  show  a  wanton  or  will- 
ful disregard  of  duty  to  such  passenger,  ex- 
emplary damages  may  be  awarded."  In  Aaron 
V.  Railway,  68  S.  C.  99,  46  B.  E.  556,  the 
plaintiff  sued  for  punitive  damages  only.  The 
facts  were  very  similar  to  the  -facts  of  this 
case.    A  nonsuit  was  sustained  by  tbls  court 

Judgment  reversed. 
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WOODWARD  T.  WOODWARD  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  11, 
1910.) 

1.  DowEB  (i  78*)— Rights  akd  Remedies  of 
Widow— Pleading. 

In  an  action  for  dower,  the  widow  need  not 
allege  the  date  of  her  marriage. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  t  281;  Dec  Dig.  §  78.»] 

2.  DowEB  ({  78*)— Rights  and  Reuedibs  of 
Widow— Pleading. 

A  complaint  by  a  widow,  which  sets  out 
that  she  claims  dower  by  virtue  of  the  seisin 
by  her  husband  during  coverture  in  certain 
lands  described,  is  sufficiently  definite  and  cer- 
tain. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  if  277-282;   Dec.  Dig.  §  78.*] 

3.  Doweb  (i  78*)— Rights  and  Remedies  oe 
Widow— Pleading. 

In  an  action  by  a  widow  for  dower,  gen- 
eral allegations  as  to  who  is  in  possession  of 
the  lands  in  controversy  are  sufficient;  these 
facts  being  peculiarly  within  the  knowledge  of 
the  defendants. 

[E^.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  §§  277-279;   Dec.  Dig.  !  7&*] 

4.  Appeal   and   Ebrob   ({  103*)— Decisions 
Reviewable— Motions  as  to  Pleadings. 

An  order  refusing  to  strike  out  allegations 
in  tlie  pleading  as  irrelevant  and  redundant  is 
not  appealable. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Wrtor,  Cent.  Dig.  S  704;   Dec  Dig.  §  103.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County  ;   T.  S.  Sease,  Judge.   - 

Action  by  Emma  B.  Woodward  against 
Hosea  W.  Woodward  and  Henry  Woodward. 
From  an  order  overruling  a  motion  to  strike 
out  parts  of  the  complaint,  defendants  ap- 
peal.   Appeal  dismissed. 

McLeod  &  Deunls  and  M.  Ii.  Smith,  for  ap- 
pellants. McLauchlln  &  Tatum,  for  respond- 
ent 


ETTDRICK,  J.  This  is  an  action  for  dow- 
er.    The   complaint    alleges   "that   on    the 

'  day  of  October  or  December,  1888," 

the  plaintirr  and  John  Frlerson  Woodward 
were  married,  and  that,  during  her  coverture 
with  him,  he  "was  seised  and  possessed  in 
fee  of  the  following  tracts  of  land."  There- 
after 13  tracts  are  particularly  described  in 
the  complaint,  but  not  in  numerical  or  suc- 
cessive order.  After  the  description  of  11 
tracts,  each  under  a  separate  subdivision, 
the  fifth  paragraph  of  the  complaint  follows, 
in  which  it  is  stated  which  of  the  defend- 
ants has  possession  of  each  of  the  tracts 
previously  described.  Then  follow  paragraphs 
6  and  7,  which  descrlt>e  two  more  tracts. 


The  eighth  and  last  paragraph  is  as  follows: 
"That  the  plaintiff  is  entitled  to  her  dower 
in  all  of  the  tracts  of  land  above  describ- 
ed,, and  the  same  is  withheld  from  her  by 
these  defendants."  The  defendants  moved 
for  an  order  to  strike  out  certain  allegations 
of  the  complaint,  as  irrelevant  and  redun- 
dant, and,  falling  in  tliat,  to  require  plaintiff 
to  make  her  coipplaint  more  definite  and 
certain  by  alleging:  (1)  The  exact  date  of 
her  marriage.  (2)  By  what  right  she  claims 
dower  in  the  tracts  described  In  paragraphs 
6  and  7  of  the  complaint  (3)  Which  of  the 
defendants  is  in  possession  of  said  tracts. 

The  plaintiff  need  not  have  alleged,  even 
generally,  the  date  of  her  marriage.  The 
allegation  tliat  her  deceased  husband  was 
seised  of  the  land  during  her  coverture  with 
him  was  sufflcient  Her  right  to  dower  in 
the  tracts  described  in  i>aragraphs  6  and  7 
by  .virtue  of  the  seisin  thereof  by  her  hus- 
band during  coverture  is  alleged  with  suf- 
flcient certainty.  For  that  reason  she  alleges 
that  she  is  entitled  to  dower  "in  the  follow- 
ing tracts,"  and  those  described  in  para- 
graphs 6  and  7  are  amongst  those  which 
follow.  When  the  facts  are  exclusively  or 
peculiarly  within  the  knowledge  of  one  of 
the  parties,  greater  precision  and  detail  of 
allegation  may  be  required  of  blm.  On  the 
other  hand,  a  more  general  allegation  will 
be  suflJclent  if  the  facts  are  peculiarly  with- 
in the  knowledge  of  the  opposite  party,  or  If 
he  knows  them  as  well  or  better  than  the 
party  making  the  allegation.  Hughes  v. 
Mfg.  Co.,  81  S.  O.  854^  62  S.  B.  404.  We 
feel  sure  the  defendants  know,  perhaps  bet- 
ter than  the  plaintiff,  which  of  them  is  in 
possession  of  .the  tracts  described  In  para- 
graphs 6  and  7.  "When  the  allegations  of 
a  pleading  are  so  indefinite  or  uncertain  that 
the  precise  nature  of  the  charge  or  defense 
Is  not  apparent  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by 
amendment"  Code  Civ.  Proc.  1902,  t  181. 
We  are  satisfied  that  the  allegations  of  the 
complaint  in  this  case  were  sufficiently  defi- 
nite and  certain  to  make  the  nature  of  the 
charge  perfectly  apparent  to  the  defendants. 

An  order  refusing  to  strike  out  allegations 
In  the  pleading  as  Irrelevant  and  redundant 
is  not  appealable.  Harbert  v.  Railway,  74  S.  • 
C.  13,  63  S.  Bl.  1001 ;  Strait  v.  Mortgage  Co., 
77  S.  C.  367,  67  S.  B.  1100;  Bank  v.  Witcov- 
er,  77  S.  a  441,  58  S.  B.  146;  Cooper  t. 
Railroad  Co.,  78  S.  C.  562,  68  S.  B.  704 ;  Mc- 
Candless  v.  Mobley,  81  S.  O.  303,  62  S.  E. 
260. 

Appeal  dismissed. 
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BIRT  T.  fiOUTHBaiN  RY.  CO. 

(Supreme  C!oDrt  of  South  Carolina.     Not.  11, 

1910.) 
1.  Railboads   (§   350*)  —  FiBES  —  Nonsuit  — 

When  Iufrofeb. 

When  there  is  evidence  tending  to  show 
damage  to  pToi>er^  caused  by  fire  communicat- 
ed from  a  locomotive,  nonsuit  is  improper,  since 
such  evidence  shows  neeligence  prima  facie, 
placing  the  burden  on  the  railroad  company 
to  show  that  the  locomotive  was  constructed, 
equipped,   and  managed  with  due  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  SI  1152-1192;   Dec.  Dig.  S  350.*] 

2l  Pleading    (J    248*)  —  Amendment  —  New 

Cause  of  Action. 

A  complaint  against  a  railway  company 
for  setting  a  fire  may  be  amended  during  trial, 
by  striking  out  an  allegation  of  negligence,  so 
as  to  make  the  suit  one  under  Civ.  Code  1902, 
I  2135,  wbch  makes  such  companies  liable  for 
fines  set  by  locomotives,  regardless  of  negli- 
gence. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  690-709;  DecL  Dig.  {  218.*] 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Barnwell  Coimty;  W.  B.  Qruber,  Special 
Judge. 

Action  by  J.  M.  Blrt  against  the  Southern 
Railway  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

J.  A.  WllUs,  H.  F.  Bulst,  and  A.  H.  Nine- 
stein,  for  appellant  Harley  &  Best,  for  re- 
spondent 

HTDRICK,  X  When  there  Is  testimony 
tending  to  show  damage  to  property,  caused 
by  fire  communicated  by  a  railroad  engine, 
it  Is  error  to  grant  nonsuit  on  the  ground 
that  there  Is  no  evidence  of  negligence.  In 
such  cases,  a  prima  fade  presumption  of  neg- 
ligence arises,  which  casts  the  burden  on  the 
railroad  corporation  to  show  that  Its  engine 
was  constructed,  equipped,  and  managed  with 
due  care;  Hntto  v.  Railway,  81  S.  C.  567,  62 
S.  B.  835,  and  cases  cited. 

A  complaint  which  alleges  that  such  flre 
was  negligently  set  out  may  be  amended  dur- 
ing trial,  after  the  evidence  has  been  taken, 
by  striking  out  the  allegation  of  negligence, 
so  as  to  make  the  action  one  under  section 
2135  of  the  Code  of  1902,  which  makes  every 
railroad  corporation  llahle  for  damage  caus- 
ed by  flre  communicated  by  its  engine  (ex- 
cept In  the  cases  specified),  without  regard  to 
the  question  of  negligence.  Brown  v.  Rail- 
way, 83  S.  C.  557,  65  S.  E.  1102. 

Reversed. 


(1S3  N.  C.  SM) 

WBBSrCER  et  al.  ▼.  WILLIAMS  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  20, 

1910.) 
1.  Pastition  (i  60*) — Petition— Amen  dmj;nt. 
In  a  suit  for  the  partition  of  land,  the  peti- 
tion may  be  amended  to  omit  a  certain  part  be- 
longing to  another,  which  had  been  included  by 
mistake.  In  spite  of  the  owner's  having  filed  an 
answer  requesting  that  his  title  be  quieted  in 


such  part,  conceding  that  such  defense  could  be 
made  under  Revisal  1908,  {  717,  providing  that 
in  special  proceedings  any  party  may  have  the 
advantage  of  any  equitable  defense  or  relief. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  166-173;    Dec  Dig.  S  60.*] 

2.  Pabtition  (S  60*)— Action— Amendment  of 

Petition—'  'Countebolaim.  ' ' 

Where,  in  a  suit  between  heirs  for  the  par- 
tition of  land,  two  acres  of  the  tract  described 
in  the  petition  were  improperly  in&luded,  as 
they  had  been  conveyed  by  the  ancestor  in  bis 
lifetime,  the  petition  may  be  amended  to  omit 
them,  although  their  owner  had  filed  an  answer 
requesting  the  court  to  quiet  his  title,  since  the 
purpose  of  the  amendment  was  not  to  withdraw 
the  two  acres  from  the  partition,  but  to  show 
that  they  were  included  unintentionally,  and 
therefore  defendant's  answer  was  not  a  counter- 
claim arising  out  of  the  transaction  set  forth 
in  the  petition,  within  Revisal  1908,  S  481,  so 
that  he  could  prevent  the  amendment  and  force 
the  settlement  of  the  question  of  the  title  to 
the  two  acres. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  166-173 ;   Dec.  IMg.  %  60.* 

For  other  definitions,  see  Words  and  Phrases. 
▼oL  2,  pp.  1645-1650;    vol.  8,  pp.  7620,  7621.] 

Appeal  from  Superior  Court  Lee  County; 
O.  H.  Allen,  Judge. 

Partition  by  W.  B.  Webster  and  others 
against  T.  E.  Williams  and  others.  From 
the  order  of  the  court  allowing  an  amend- 
ment of  the  petition,  and  refusing  to  sub- 
mit to  a  Jury  the  questions  raised  In  defend- 
ant T.  B.  WUIiams'  answer,  he  appeals.  No 
error. 

Hoyle  &  Hoyle,  for  appellant  Williams.  A. 
F.  Seawell  and  D.  E.  Mclver,  for  appellees. 

WALKER,  J.  This  ia  a  proceeding  for 
the  partition  of  lands,  commenced  before  the 
derk  and  transferred  to  the  superior  court 
for  trial.  The  petitioners  allege  that  they 
are  tenants  In  common  with  the  defendants 
of  two  tracts  of  land,  one  of  which  Is  known 
as  the  "Colon  tract"  or  "home  tract  of  R. 
B.  Webster."  The  Interests  of  the  respective 
parties  are  therein  set  forth,  but  the  name  of 
T.  R  Williams  does  not  appear  among  the 
parties,  though  his  children,  Bertha  and  An- 
nie Williams,  are  mentioned,  and  it  Is  al- 
leged that  they  are  minors  and  reside  with 
their  father.  This  would  tend  to  show  that 
be  was  made  a  party,  not  It  seems,  as  their 
guardian,  but  merely  because  tbey  lived  with 
him.  Why  this  was  done  we  do  not  know. 
At  all  events.  It  appears  that  the  petitioners 
did  not  make  him  a  party  because  he  had 
any  personal  interest  in  the  land,  as  tenant 
in  common  or  otherwise.  He  is  neither  a 
necessary  nor  proper  party.  His  name  was 
inserted  In  the  summons,  perhaps,  under  the 
mistaken  notion  that  as  by  Revisal  1908,  | 
440  (2),  a  copy  of  the  summons  is  required 
to  be  left  with  the  father,  if  living  within 
the  state,  and  If  his  Infant  child,  who  is  a 
party.  Is  under  the  age  of  14  years,  it  is 
necessary  that  the  summons  should  Ife  di- 
rected to  him.    There  was  no  Intention,  in 
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this  case,  of  making  T.  E.  Williams  a  party 
for  the  purpose  of  requiring  him  to  defend 
any  personal  interest  he  may  have  claimed 
in  the  land. 

He  filed  an  answer  In  his  own  behalf,  In 
which  he  alleges  that,  as  to  the  two  acres  of 
land  known  as  the  "home  tract  oi  R.  B.  V/eb- 
Bter,"  he  Is  the  owner  and  is  sole  seised 
thereof,  by  virtue  of  a  deed  made  by  R.  B. 
Webster  and  his  wife  to  him  in  the  year 
1898;  that  the  said  deed  was  destroyed  by 
fire;  and  he  then  alleges,  on  Information 
and  belief,  that  the  petitioners  and  Ms  co- 
defendants  claim  an  interest  therein.  He 
prays  that  he  be  de<dared  the  owner  iu  fee 
simple  of  the  said  two  acres.  The  relief  he 
asks  is,  according  to  the  argument  of  his 
counsel,  that  the  cloud  arising  from  the  loss 
of  his  deed  and  the  claim  of  the  other  par- 
'  ties  be  removed  from  his  title.  The  court, 
on  motion  of  the  petitioners,  permitted  them 
to  amend  the  petition  by  excluding  the  two 
acres,  described  in  the  defendant's  answer, 
from  the  description  of  the  land  as  contained 
in  their  petition.  The  motion  was  allowed 
without  objection.  The  defendant  T.  E. 
Williams  asked  the  court  to  submit  to  a  Jury 
the  issues  raised  by  his  answer,  which  re- 
quest was  refused,  and  the  cause  remanded 
to  the  clerk  to  proceed  ther^  with  the  par- 
tition of  the  land,  except  the  two  acres.  The 
defendant  T.  E.  Williams  excepted  and  ap- 
pealed. 

He  now  contends  that  hla  defense  can  be 
set  up  in  this  proceeding  under  Acts  1903, 
c.  566  (Revlsal,  S  717),  which  changes  the 
principle  as  stated  in  Vance  v.  Vance,  118 
N.  C.  864,  24  S.  E.  768.  Conceding  this  to 
be  so,  for  the  sake  of  argument,  we  still  do 
not  see  any  error  in  the  ruling  of  the  court 
It  is  true,  as  a  general  rule,  and  as  argued 
by  defendant's  counsel,  that  a  plaintiff  can- 
not, by  submitting  to  a  nonsuit,  or  by  any 
action  equivalent  thereto,  deprive  a  defend- 
ant of  the  right  to  be  heard  upon  a  counter- 
claim affecting  said  plaintiff  adversely ;  but 
we  do  not  think  the  plaintiff  either  submit- 
ted to  a  nonsuit  or  abandoned  the  prosecu- 
tion of  his  cause  of  action,  or  any  part  there- 
of, and  the  case,  therefore,  is  not  governed 
by  the  authorities  cited  in  the  defendant's 
brief.  Bynum  v.  Powe,  97  N.  C.  374,  2  S.  E. 
170;  Gatewood  v.  Leak,  99  N.  C.  363,  6  S. 
E.  706;  Wilklns  v.  Suttles,  114  N.  a  550, 
19  S.  E.  606 ;  Pell's  Revlsal,  (  481,  and  notes. 
The  amendment  was  allowed  to  correct  a 
mistake  of  the  plaintiffs  In  the  description 
of  the  land  alleged  to  be  held  by  the  parties 
in  common.  Tbey  had  Inadvertently  so  de- 
scribed the  land  as  being  the  home  tract 
which  had  descended  from  R.  B.  Webster  to 
his  heirs,  without  expressly  excepting  the 
two  acres  which,  it  is  alleged,  had  been  con- 
veyed' to  T.  B.  Williams  by  R.  B.  Webster, 
and  thereby  left  it  uncertain  whether  they 


referred  in  their  petition  to  the  original 
home  tract,  or  to  so  much  thereof  as  had 
descended  to  the  heirs,  or,  in  other  words, 
to  the  home  tract  as  it  was  when  R.  B.  Web- 
ster died.  If  the  two  acres  were  not  a  part 
of  the  home  tract  at  the  time  of  R.  B.  Web- 
ster's death,  they  did  not  descend,  and  were 
not,  therefore,  embraced  by  the  description; 
otherwise,  they  were.  It  was  to  make  the 
description  clear  in  this  respect,  and  to  re- 
move its  vagueness,  that  the  adtendment  was 
allowed,  and  we  think  properly  so.  The 
amendment  did  not  withdraw  the  two  acres 
from  the  description,  but  was  merely  for  the 
purpose  of  showing  that  it  was  not  Intended 
to  be  Included  in  the  description.  The  coun- 
terclaim or  defense  was  not,  therefore,  "a 
cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  Re- 
vlsal, i  481. 

The  defendant  T.  B.  Williams,  it  appears, 
has  no  interest  in  the  other  part  of  the  land. 
If  he  has,  his  share  will  be  allotted  to  him 
in  the  division.  He  may  bring  an  Independ- 
ent action,  and  assert  the  rights  now  claim- 
ed in  his  answer,  if  so  advised. 

No  error.  ' 


(153  N.  c.  m> 
HENDERSON  LIGHTING  &  POWER  00.  t. 
MARYLAND  CASUALTY   OO. 

(Supreme  Court  ol  North  Carolina.     Oct  29, 
1910.) 

1.  INSCBANCE   (S  146*)   —  CONTRACIB  —  CON- 
STBDCnON. 

A  contract  of  insurance  must  be  bo  con- 
strued as  to  give  effect  to  the  intention  of  the 
parties;  but,  where  there  is  a  doubt,  the  con- 
tract must  be  resolved  strictly  in  favor  of  in- 
sured. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  §  295 ;   Dec.  Dig.  {  146.*] 

2.  Insurance  (5435*)— iNnEMNirr  Irsubarce 
— Contracts— Construction. 

The  liability  of  an  insurer  against  loss  from 
liability  imposed  by  law  oo  insured  for  dam- 
ages for  bodily  injuries  suffered  by  any  person 
not  employed  by  insured  while  at  or  about  the 
work  of  insured  during  the  prosecution  of  the 
work  does  not  cover  an  injury  to  a  child  falling 
into  an  unsecurely  covered  well  on  insured's 
premises  while  tresspassing  thereon  to  look  into 
the  window  of  a  theater  adjacent  to  the  prem- 
ises. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1144;   Dec.  Dig.  {  435.*] 

3.  Insurance  (|  435*)— Inoemnitt  Insurance 
—Contracts— Construction. 

An  insurer  undertaking  to  indemnify  in- 
sured against  damages  for  bodily  injuries,  and  to 
defend  any  suit  against  insured  under  the  policy, 
need  not  defend  a  groundless  action  against  in- 
sured, and,  where  it  is  not  answerable  for  dam- 
ages claimed  against  insured  it  is  not  liable  for 
costs  incurred  by  insured  in  a  groundless  litiga- 
tion against  him  or  for  a  settlement  made  by 
insured  for  his  own  benefit,  however  reasonable. 
[Ei.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  $  1144;    Dec.  Dig.  S  435.*] 
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Appeal  from  Superior  Court,  Vance  Coun- 
ty;  D.  U  Ward,  Judge. 

Action  by  the  Henderson  Lighting  ft  Pow- 
er Company  against  the  Maryland  Casualty 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

This  action  was  brought  on  a  policy  of  in- 
surance to  recover  a  loss  alleged  to  have 
been  sustained  by  the  plalntltT.  In  October, 
1907,  Walter  H.  Briscoe  was  injured  by  fall- 
ing into  a  sunken  tub  or  shallow  well  of  hot 
water  on  the  land  of  J.  H.  Brldgers,  in  Hen- 
derson, N.  C,  a  narrow  strip  of  land  four 
feet  wide  between  the  Henderson  Amusement 
Company  building  or  theater  and  the  land 
of  the  Henderson  Lighting  ft  Power  Com- 
pany. The  well  was  located  and  placed  by 
the  amusement  company  for  its  own  purposes 
when  Its  theater  was  erected,  about  one  year 
before  the  accident.  The  well  was  placed 
touching  the  building  and  Immediately  under 
a  window  of  the  building  to  a  room  which 
was  used  as  a  dressing  room  of  the  theater. 
The  well  was  under  the  exclusive  control  of 
the  .amusement  company.  The  power  com- 
pany had  no  concern,  no  duty,  and  no  respon- 
sibility In  respect  to  it.  It  was  not  In  pos- 
session of  It,  and  did  not  use  it  for  any 
purpose.  At  the  time  of  the  accident  it  was 
covered  over  with  loose  boards.  There  was 
an  open  space  between  the  strip  on  which 
the  well  was  located  and  the  building  of  the 
power  conipany,  which  open  space  was  the 
property  of  the  power  company,  and  Is  about 
18  feet  wide.  This  space  Is  not  fenced  in, 
but  opens  on  Spring  street.  Briscoe  had 
been  upon  the  open  space  belonging  to  the 
power  company  before,  and  had  been  ordered 
off  by  this  company. 

From  Spring  street,  opposite  said  space, 
the  machinery  or  boilers  or  furnaces  of  the 
iwwer  company  are  not  visible.  From  the 
well,  where  the  accident  happened,  none  of 
the  machinery,  furnaces,  or  boilers  are  vis- 
ible. Briscoe  at  the  time  of  the  accident  Was 
at  the  well,  which  Is  directly  under  the  win- 
dow of  the  amusement  company,  peeping  In 
at  the  window,  and  be  fell  in  the  well  and 
was  Injured.  There  is  no  evidence  that  Bris- 
coe was  Invited  to  go  upon  the  land  of  the 
Henderson  Lighting  &  Power  Company,  or 
that  he  was  allured,  attracted,  or  Induced  to 
go  there  by  the  machinery  of  this  company. 
There  is  no  evidence  that  he  went  on  the 
premises  in  order  to  view  the  machinery,  and 
there  would  have  been  no  danger  to  him  in 
viewing  the  machinery  through  the  door  or 
window.  Briscoe  was  not  even  a  licensee. 
He  was  a  trespasser  at  the  time  of  the  acci- 
dent. The  power  company  owed  him  no  duty 
In  respect  to  the  well.  He  was  a  youth  13 
or  14  years  old,  bright.  Intelligent,  and  bad. 
The  public  were  in  the  habit  of  using  the 
open  space  between  the  two  buildings,  and 
this  was  alleged  by  Briscoe  In  his  amended 
complaint.  Briscoe  brought  suit  against  the 
power  company  to  recover  damages  for  the 
Injury,  and  this  court  sustained  a  demurrer 


to  his  complaint,  &nd  held  that,  according  to 
the  facts  as  stated  In  his  complaint,  no  legal 
liability  of  the  power  company  to  Briscoe 
had  been  alleged.  148  N.  C.  386,  G2  S.  E.  600. 
19  Ia  R.  A.  <N.  S.)  1116.  Briscoe  amended 
his  complaint,  and  the  power  company  again 
demurred.  This  demurrer  was  overruled, 
with  leave  to  answer  over,  and  an  appeal 
taken,  but  not  prosecuted.  The  power  com- 
pany tliereu(>on  compromised  and  settled 
Briscoe's  claim  by  the  payment  of  ?100  and 
the  costs,  and  brings  this  action  to  recover 
the  same  and  $500  for  counsel  fees,  alleging 
that  the  settlement  with  Briscoe  was  a  per- 
fectly reas(«able  one  and  was  made  after 
the  casualty  company  had  been  notified  to 
defend  that  suit,  and  bad  refused  to  do  so 
upon  the  ground  that  the  power  company 
bad  failed  to  give  notice  of  the  claim  and 
to  comply  with  other  requirements  of  the 
contract  respecting  suits  brought  against  It 
The  5100  und  the  costs  were  paid  by  the 
power  company  before  this  action  was  com- 
menced, but  no  counsel  fees  had  been  i>ald. 
The  policy  of  Insurance  provides  as  fol- 
lows: 

(1)  The  def^idant  will  Indemnify  the  plain- 
tiff against  loss  from  liability  imposed  by 
law  upon  the  assured  for  damages  on  account 
of  bodily  injuries  or  death  accidentally  suf- 
fered while  this  policy  Is  in  force  by  any 
person  or  persons  not  employed  by  the  as- 
sured while  at  or  about  the  work  of  the 
assured,  described  In  the  schedule,  during 
the  prosecution  of  the  said  work  at  the  place 
or  places  described  In  the  schedule,  subject 
to  the  following  conditions: 

(2)  Upon  the  occurrence  of  an  accident,  the 
assured  shall  give  Immediate  written  notice 
thereof,  with  the  fullest  Information  obtain- 
able at  the  time,  to  the  company's  home  of- 
fice or  to  the  company's  authorized  agent. 

(3)  If  thereafter  any  suit  Is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  the  assured  shall  immediately 
forward  to  the  company's  home  offlce  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and  the 
company,  at  Its  own  cost,  will  defend  such 
suit  in  the  name  and  on  behalf  of  the  assur- 
ed, unless  the  company  shall  elect  to  settle 
the  same  or  to  pay  the  assured  the  Indemnity 
provided  for  in  condition  A  hereof. 

(4)  The  assured  sball  not  voluntarily  as- 
sume any  liability,  nor  shall  the  assured, 
without  the  written  consent  of  the  company 
previously  given,  incur  any  expense  or  settle 
any  claim  except  at  his  own  cost. 

(5)  No  action  shall  lie  against  the  company 
to  recover  for  any  loss  under  this  policy, 
unless  It  shall  be  brought  by  the  assured  for 
loss  actually  sustained  and  paid  In  money 
by  the  assured  in  satisfaction  of  a  Judgment, 
after  trial  of  the  issue,  nor  unless  such  ac- 
tion Is  brought  within  90  days  after  sncb 
Judgment  by  a  court  of  last  resort  against 
the  assured  has  been  so  paid  and  satistled. 
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The  defendant  moved  for  Judgment  of  non- 
suit upon  the  evidence,  which  was  overruled, 
and  the  defendant  excepted.  It  was  agreed 
that,  subject  to  this  exception,  a  Jury  trial 
should  be  waived,  and  that  the  court  shonid 
find  the  facts  and  answer  the  issues  In  the 
case.  This  was  done  and  the  facts,  as  stated 
herein,  are  selected  from  the  findings  of  the 
court  as  those  which  are  essential  to  a  deci- 
sion of  the  case  In  the  view  taken  of  It  by 
this  court  The  court  concluded  as  matters 
of  law  that  the  Briscoe  claim  Is  covered  by 
plaintlfTs  policy  and  that,  by  denying  liabil- 
ity In  Its  answer,  the  defendant  bad  waived 
its  right  to  notice  of  the  Briscoe  claim  and 
to  a  Judgment  after  trial  in  his  action.  Judg- 
ment for  the  amount  of  the  compromise,  at- 
torney's fees,  and  costs  (5370)  was  rendered 
for  the  plaintiff,  and  the  defendant  am)ealed. 

John  W.  Hinsdale,  for  appellant.  A.  C. 
ZolUcoffer  and  J.  H.  Brldgers,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  general  rule  of  construction  ap- 
plied by  the  courts  to  all  contracts  of  insur- 
ance la  that  while,  like  other  contracts,  they 
should  be  so  construed  as  to  give  efTect  to 
the  intention  of  the  parties,  yet,  where  there 
exists  any  doubt  as  to  that  intention,  it  Is 
always  to  be  resolved  strictly  against  the 
insurer  and  in  favor  of  the  insured.  Vance 
on  Insurance,  429.  When,  however,  the  in- 
tention Lb  clearly  stated,  it  should  be  enforc- 
ed according  to  the  will  of  the  parties  as 
thus  expressed,  for  in  such  a  case  there  Is 
no  room  for  construction.  The  terms  of  the 
policy  In  question  are,  we  think,  free  from 
any  doubt  or  ambiguity.  The  defendant  un- 
dertook to  indemnify  against  loss  from  the 
liability  imposed  by  law  upon  the  assured 
(the  plaintiff)  for  damages  on  account  of 
bodily  injuries  accidentally  suffered  by  any 
person  not  employed  by  the  assured,  while 
at  or  about  the  work  of  the  assured  and 
during  the  prosecution  of  tUb  said  work  at 
the  place  described  in  the  schedule.  We 
have  held  after  careful  consideration  of  all 
the  essential  facts  that  the  power  company 
Is  not  liable  In  damages  for  the  injuries  to 
Walter  Briscoe,  resulting  from  his  fall  in 
the  vat.  Briscoe  v.  Power  Company,  148  N. 
O.  896,  62  S.  B.  600,  19  L.  B.  A.  (N.  S.)  1116. 
The  facts,  as  now  presented  to  the  court,  are 
much  stronger  against  his  right  to  recover 
than  those  which  we  formerly  considered. 
The  clause  of  the  policy  by  which  the  de- 
fendant agreed  to  defend  any  suit  brought 
against  the  assured  refers  explicitly  to  a 
suit  brought  "to  enforce  a  claim  for  dam- 
ages on  account  of  -an  accident  covered  by 
the  policy,"  and,  in  order  to  determine 
whether  the  casualty  company  was  under 
any  duty  or  obligation  to  defend  the  Briscoe 
suit,  we  must  first  ascertain  whether  the  law 
imposed  a  liability  upon  the  power  company 
for  the  accident  to  him,  for,  if  It  did  not,  his 
claim  l8  plainly  not  covered  by  the  policy,  as 


it  refers  to  a  dalm  founded  upon  a  liability 
imposed  by  law,  and  not  to  false  or  fictitious 
claims.  The  indemnity  is  against  loss  from 
liability,  and  it  would  be  stretching,  if  not 
perverting  the  meaning  of  the  words  to  ex- 
tend the  application  of  them  to  all  suits  and 
require  the  casualty  company  to  defend  them 
without  regard  to  the  legal  liability  of  the 
assured.  An  accident  covered  by  the  policy 
is  one  for  which  the  assured  is  liable  under 
the  law,  for  it  Is  so  expressly  stated  In  the 
policy.  If,  therefore,  the  casualty  company 
refused  to  defend  the  Briscoe  suit  for  any 
reason,  it  cannot  be  held  liable  for  the  ex- 
pense of  a  defense  or  settlement  made  by  the 
Insured,  unless  in  some  way  it  Is  made  to  ap- 
pear that  the  latter  was  liable  to  Briscoe. 
The  question  has  been  considered  and  de- 
cided, in  a  case  substantially  Identical  with 
ours  in  all  of  its  features.  In  Cornell  v.  In- 
surance Co.,  175  N.  T.  239,  67  N.  E.  578,  the 
court,  after  deciding  that.  If  the  injuries  did 
not  occur  under  such  circumstances  as  to 
impose  a  legal  liability  upon  the  insured 
therefor,  they  are  not  within  the  protection 
of  the  policy,  thus  refers  to  the  duty  of  the 
Indemnity  company  to  defend  suits :  "In  the 
next  clause  of  the  policy,  the  defendant  be- 
came obligated  to  defend  certain  actions 
when  brought  against  the  plaintiff.  If  the 
defendant  was  bound  by  the  contract  to  de- 
fend the  eleven  suits  referred  to,  or  any  of 
them,  there  would  be  a  legal  basis  for  a  re- 
covery In  this  action  to  the  extent  of  the  ex- 
penses incurred  by  the  plaintiff  in  making  a 
defense  which  the  defendant  bad  agreed  to 
make.  But  the  cases  which  the  defendant 
was  bound  to  defend  afe  carefully  defined 
and  limited  by  the  terms  of  the  policy.  That 
obligation  is  limited  to  'claims  made  against 
the  insured  and  covered  by  this  policy.' 
The  defendant  did  not  stipulate  to  indemnify 
the  plaintiff  against  the  costs  and  exi>enses 
of  defending  himself  against  fictitious  or 
groundless  suits.  The  protection  afforded 
to  the  plaintiff  by  the  policy  was  against 
some  actual  legal  liability  directly  occasion- 
ed by  bis  business  operations."  And  again: 
"If  the  injuries  embraced  in  the  11  suits 
were  not  covered  by  the  indemnity  clauses 
of  the  policy,  and  yet  the  defendant  had 
assumed  the  obligation  to  defend,  It  must 
follow  that  it  had  assumed  the  obligations 
to  defend  suits  for  injuries  not  covered  by 
the  i>olicy.  That  proposition  must  be  main- 
tained in  order  to  hold  the  defendant  liable 
for  the  claims  in  question.  It  can  be  main- 
tained only  by  disregarding  the  plain  words 
of  the  policy  or  adding  to  them  some  quali- 
fication that  the  parties  did  not  express  In 
words.  The  suits  that  the  defendant  stipu- 
lated to  defend  are  very  dearly  defined  In 
the  contract  In  the  first  place,  they  are  de- 
fined as  suits  for  Injuries  covered  by  the  pol- 
icy, and  all  agree  that  the  injuries  upon 
which  the  eleven  suits  were  based  are  not, 
and  none  of  them  were^  Injuries  of  that 
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character.  On  the  contrary,  they  are  ad- 
mitted to  be  Injuries  not  Included  In  the 
policy  at  all,  since  no  liability  was  Imposed 
upon  the  Insured  in  consequence.  In  the 
second  place  they  were  defined  as  suHs 
which  the  defendant  should  fall  to  settle  or 
pay  the  damages  claimed  therein,  and  sure- 
ly no  one  will  claim  that  the  defendant  as- 
sumed any  obligation  to  settle  or  pay  false 
or  unfounded  claims.  The  obligation  (o  de- 
fend is  expressly  limited  to  cases  where  the 
insured'  was  liable  upon  the  facts  and  cir- 
cuInstancA  of  the  accident  causing  the  in- 
jury. If  such  facts  and  circumstances  •  did 
not  exist  and  were  not  susceptible  of  proof, 
then  the  defendant  could  Ignore  the  suits,  as 
It  did."  Cornell  t.  Insurance  Co.  has  been 
cited  with  approval  In  several  cases.  In  the 
recent  case  of  Nesson  v.  Casualty  Co.^201 
Mam.  71,  87  N.  B.  191,  131  Am.  St  Bep.  890, 
an  action  upon  a  policy  similar  to  the  one 
now  being  considered,  the  court  held  that 
the  principal  agreement  of  the  defendant 
was  to  indemnify  the  plainttft  against  lo^» 
from  actual  legal  liability  for  damages  on  ac^ 
count  of  accidental  injuries  of  the  kind  de- 
scribed in  the  policy,  but  the  averments  of  the 
declaration  tended  to  show  that  there  was  no 
such  liability  on  the  part  of  the  platntiS  for 
the  accident  in  question,  and,  as  there  was 
no  averment  of  the  existence  of  such  a  lia- 
bility, it  was  plain  that  the  plaintiff  could 
not  recover.  It  was  also  held  that  the  cia'ise 
as  to  defending  suits  was  inserted  for  tiu? 
benefit  of  the  insurer,  and  that,  if  it  elected 
not  to  defend,  its  liability  under  the  provi- 
sion for  paying  indemnity  is  not  enlarged, 
but  remains  unchanged.  To  the  same  •»{fe?t 
are  Mnnson  v.  Insurance  Co.  (G.  C.)  145  Fed. 
957,  affirmed  in  156  Fed.  44,  84  C.  C.  A.  210; 
Xenos  V.  Fox,  I*  R.  4  C.  P.  665;  Lawrence 
V.  Assur.  Corporation,  192  N.  Y.  568,  85  N.  B. 
1112;  Creem  v.  Casualty  Co.,  132  App.  Div. 
241,  118  N.  Y.  Supp.  1042;  Morette  v.  Bost- 
wlck,  127  App.  EWv.  702,  111  N.  Y.  Supp. 
1021.  In  Creem  v.  Casualty  Co.,  supra,  the 
court  decided  that  in  an  action  on  a  policy 
Indemnifying  an  employer  against  damages 
for  personal  injuries  the  insured  is  not  en- 
titled to  recover  the  expenses  lucnnred  in 
successfully  defending  an  action  brought  by 
the  person  injured,  when  the  policy  covered 
only  claims  for  which  the  insured  was  le- 
gally liable.  The  most  recent  case  on  the 
subject  is  White  v.  Maryland  Casualty  Co. 
(June,  1910)  139  Aiv.  Dlv.  179,  123  N.  Y. 
Snpp.  840,  where  it  appears  that  the  policy 
was  issued  by  the  defendant  in  this  case, 
and  the  suit  of  the  person  injured  against 
the  insured  was  settled  out  of  court  The 
action  was  brought  by  the  Insured  to  recover 
the  amount  of  money  paid  In  compromise 
and  for  expenses.  The  court  held  that  the 
insurance  company  was  not  compelled  by  its 
agreement  to  defend  an  action  against  the 
insured,  unless  the  latter  were  legally  liable 
to  the  plaintiff  therein.    The  two  cases  are 


identical,  and  the  following  language,  taken 
from  the  opinion  in  that  case,  states  suc- 
cinctly the  true  principle  applicable  to  them, 
as  established  by  the  authorities :  "The  con- 
tention that  'a  party  indemnified  may  bold 
his  Indemnitor  for  money  paid  for  a  prudent 
settlement*  ignores  the  fact  that  a  legal  lia- 
bility on  the  part  of  the  person  indemnified 
must  exist  and  the  amount  paid  must  be 
reasonable.  A  party  so  paying  assumes  the 
risk  of  being  able  to  prove  the  facts  upon 
which  his  liability  depends,  as  well  as  the 
reasonableness  of  the  amount  which  he  pays. 
Dunn  V.  Uvalde  Asphalt  Paving  Co.,  175  N. 
Y.  214,  218,  67  N.  K.  439.  This  being  the' 
rule,  it  is  necessary  that  facts  tending  to 
show  such  conditions  be  pleaded."  A  de- 
murrer was  sustained  because  it  did  not  ap- 
pear from  the  complaint  that  the  plaintiffs 
were  legally  liable  to  the  person  injured. 
The  decision  goes  beyond  what  it  is  neces- 
sary to  decide  in  this  case,  for  It  is  there 
held  that,  by  the  terms  of  the  policy,  the 
legal  liability  of  the  Insurer  must  rest  upon 
a  judgment  in  the  action  rendered  against 
the  insured  after  trial  of  the  issues. 

The  plaintiff  relies  upon  St  Louis  Beef  Co. 
V.  Casualty  Co.,  201  U.  S.  173,  26  Sup.  Ct 
400,  50  L.  Ed.  712,  but  that  case  is  easily  dis- 
tinguished from  this  one.  If  the  latter  part 
of  the  opinion  does  not  directly  sustain  our 
ruling.  There,  as  stated  by  Justice  Holmes, 
who  delivered  the  opinion  of  the  court :  "The 
fact  was  that  the  driver  was  an  employe  of 
the  plaintiff  and  the  accident  and  damages 
were  therefore  covered  by  the  policy."  It 
was,  6f  course,  the  duty  of  the  indemnity 
company  to  defend  such  a  suit  The  sixth 
question  asked  by  the  lower  court  was  as  tol-. 
lows:  "Under  the  terms  of  the  policy  may 
the  liability  of  the  assured  to  the  injured 
I)er8on  and  the  extent  of  that  liability  be  liti- 
gated in  the  first  instance  in  an  action  be- 
tween the  assured  and  the  assurer,  where 
the  assurer  has  denied  ita  liability  under  the 
X)olicy,  and  has  refused  to  defend  an  action 
brought  against  the  assured  by  the  injured 
person?"  It  was  answered  in  the  affirmative, 
with  this  qualification  or  comment  "so  far 
as  the  question  is  warranted  by  the  ta!cts  set 
forth,"  evidently  referring  to  the  admitted 
fact  that  the  assured  was  liable  to  the  in- 
jured person  as,  perhaps,  rendering  an  an- 
swer to  the  question  unnecessary  to  a  com- 
plete disposition  of  the  case.  The  answer,' 
though,  shows  that  in  the  opinion  of  the 
court  it  is  necessary  at  some  stage  of  the  con- 
troversy or  of  the  litigation  between  the  par- 
ties to  establish  the  fact  of  suc-ii  llnbility  as 
a  condition  precedent  to  the  Insured's  right 
of  recovery  against  the  insurer.  In  Richards 
on  Insurance,  {  481,  the  general  rule  is  stat- 
ed to  be  that  the  insured  must  show  a  liabil- 
ity on  account  of  an  injury  covered  by  the 
policy,  In  order  to  maintain  an  action  against 
the  insurance  company.  See,  also,  Davison 
T.  Casualty  Co.,  197  Mass.  167,  83  N.  EL  407; 
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Wollman  ▼.  Casualty  C!o.,  87  Mo.  App.  677; 
Railway  t.  Insurance  Co.,  180  Mass.  263,  62 
N.  E.  864,  57  I<.  R.  A.  629,  91  Am.  St  Rep. 
275 ;  Horse  Oar  Co.  v.  Fidelity  Co.,  160  Pa. 
350,  28  Atl.  823;  Biays  v.  Insurance  Co.,  7 
Cranch,  416,  3  I*  Ed.  389.  Even  if  the  view 
suggested  by  the  plaintiff  be  an  equitable  one, 
and  It  admits  of  grave  doubt,  we  cannot 
adopt  it,  as  the  parties  have  not  so  contract- 
ed, and  we  cannot  do  it  for  tbem.  We  liave 
nothing  to  guide  us  but  the  words  of  a  plain- 
ly expressed  agreement  which  must  be  inter- 
preted as  the  parties  evidently  intended  it 
should  be. 

It  is  unnecessary  to  answer  the  other  ques- 
tions, whether  the  defendant  waived  the  no- 
tice of  the  claim  of  the  injured  person  re- 
quired to  l>e  given  to  it,  and  whether  the  lia- 
bility of  the  insured  to  such  person  must 
first  be  fixed  by  a  Judgment  against  the  in- 
sured, followed  by  payment  of  the  Judgment, 
before  the  insured  can  recover  of  the  indem- 
nity company,  or  whether  compliance  with 
that  provision  was  afto  waived  by  the  com- 
pany when  it  refused  to  defend.  The  injury 
to  Briscoe  was  not  one  of  the  kind  insured 
against  by  the  defendant,  as  he  was  not  en- 
titled to  recover  damages  on  account  of  a 
bodily  injury  accidentally  suffered  by  him 
while  at  or  about  the  work  of  the  assured 
during  the  prosecution  of  said  work,  as  de- 
scribed in  the  schedule  annexed  to  the  policy. 
The  defendant  was  not  in  law  or  in  fact  re- 
sponsible for  the  injury  to  him,  even  in  the 
slightest  degree,  and  he  was  not  "at  or  about 
the  work  of  the  assured,"  within  the  evi- 
dent meaning  of  those  words,  when  be  was 
Injured.  There  was  no  casual  connection  be- 
tween the  "work"  of  the  power  company  or 
its  prosecution  and  the  injury  to  the  boy. 
Briscoe  v.  Power  Company,  148  N.  C  396,  62 
S.  E.  600,  19  L.  R.  A.  (N.  S.)  1116. 

We  ere  therefore  of  the  opinion  that  the  in- 
demnitor, not  being  answerable  for  the  prin- 
cipal loss  in  this  case,  cannot  be  so  for  the 
subsequent  damages,  costs,  and  expenses  paid 
in  the  settlement  of  the  suit  between  Briscoe 
and  the  plaintiff.  The  defendant  was  not 
bound  to  defend  a  suit  upon  a  claim  not 
within  the  terms  of  Its  policy,  and  especially 
so  in  the  case  of  a  groundless  claim.  If  not 
required  to  defend,  it  cannot  be  charged  with 
the  costs  and  expenses  of  a  defence,  or  of  a 
settlement  made  by  the  assured  for  Us  own 
benefit,  however  reasonable  that  settlement 
may  be.  To  hold  otherwise  would  impose 
upon  the  defendant  a  liability  which  it  not 
only  has  not  assumed  by  its  contract  with 
the  assured,  but  which  by  the  very  terms  of 
the  policy  Is  excluded  therefrom.  The  costs 
and  expenses  incurred  in  defending  against 
Briscoe's  claim  for  damages  were  not  the  re- 
sult of  any  legal  wrong  done  by  the  power 
company  to  him  for  which  it  is  indemnified, 
but  of  the  claim  for  damages  pressed  with 
commendable  zeal  but  misplaced  confidence 


by  a  plaintlft  without  a  case,  which  would 
surely  have  Judicially  appeared  if  the  power 
company  Iiad  not  settled  but  defended  to 
the  end.  Plaintiff  was  in  no  danger  of  an 
adverse  Judgment  after  our  decision  in  the 
Briscoe  Case.  Briscoe  achieved  partial  suc- 
cess by  the  weakening  of  the  plaintiff,  when 
It  should  not  have  been  dismayed  by  the  con- 
tinued prosecution  of  a  claim,  which  a  little 
more  reliance  upon  the  former  decision  of 
this  court  should  have  convinced  it  was  with- 
out merit. 

Upon  the  facts  found  -by  him,  the  learned 
Judge,  "sitting  as  a  Jury,"  should  have  in- 
structed himself  differently  as  to  the  law 
and  answered  the  second  Issue,  "Was  the  said 
claim  (of  Briscoe)  covered  by  plaintiff's  poli- 
cy?" In  the  negative,  but,  as  there  Is  no  evi- 
dence to  sustain  the  plaintiff's  cause  of  ac- 
tion," viewing  the  testimony  in  the  most  fa- 
vorable light  for  him,  the  nonsuit  shbuld 
have  been  allowed  and  the  action  dismissed. 
Judgment  to  that  effect  will  be  entered  in 
the  court  below. 

Reversed. 

(ISS  N.  C.  2M) 

PENNY  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  26, 
1910.) 

1.  Tkial  (S  191*)— iNSTBucnoNB— Assumption 
OF  Pacts. 

An  instmction  that  a  carrier  was  liable 
for  injury  to  a  passenger,  on  a  second  passenger 
attempting  to  shoot  a  third,  if.  by  using  the 
highest  degree  of  care,  it  could  have  prevented 
the  third  passenger  from  making  the  assault 
which  provoked  the  shooting,  was  improper,  as 
assuming  that  the  carrier  was  liable  for  the 
third  passenger's  acts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  §S  428-130 ;    Dec.  Dig.  $  191.*] 

2.  CARRIEBS  (§  283*)— INJTJBT  TO  Passengeb— 
Acts  of  Employ^  Off  Duty— Liabiutt  of 
Carsier. 

As  affecting  a  carrier's  liability  for  injury 

to  a  passenger,  an  employ^  traveling  on  a  train 

off  duty  must  be  regarded  as  a  mere  passenger. 

[Ed.    Note.— For    other    cases,    see    Carrieis, 

Cent  Dig.  {§  1119,  1120 ;   Dec.  Dig.  {  283.»] 

8.  Carriers  (S  284*)- Protection  or  Passen- 
GEBS— -Assaults— Caebieh's  Duty. 

While  not  an  insurer  against  assault  upon 
passengers  by  fellow  passengers  and  intruders, 
a  carrier  must  guard  them  against  such  as- 
saults as  may  reasonably  be  expected. 

[Ed.  Note. — For  other  cases,  see  Oarriers, 
Cent  Dig.  i!  1125-1135;    Dec.  Dig.  i  284.*] 

4.  Trial  (5  252*)  —  Instructions  —  Lack  of 

Supporting  Evidence. 

An  instruction  in  an  action  against  a  car- 
rier for  injury  to  a  passenger  on  a  second  pas- 
senger attempting  to  shoot  a  third,  making  the 
carrier  liable  if  the  baggage  master  lent  a  pistol 
to  the  third  passenger,  who  provoked  the  shoot- 
ing, knowing  why  he  wanted  the  pistol,  was 
error,  where  there  was  no  evidence  that  the  bag- 
gage master  knew,  or  had  reason  to  know,  that 
the  pistol  waa  borrowed  for  an  unlawful  pur- 
pose. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  59<>-«12 ;   Dec.  Dig.  §  252.*] 
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5.  Oabrierb  (8  306*)— Injxtbt  to  Pabsbnobb— 
Pboxdiatk  Cause. 

A  trainman's  act  in  lending  a  platM  to  a 
passenger  was  not  the  proximate  cnuae  of  the 
injury  to  a  second  passenger  shot  by  a  third 
vho  attempted  to  shoot  the  passenger  who  bor- 
rowed the  pistol  while  the  latter  was  trying  to 
shoot  him;  and  hence  the  carrier  is  not  liable 
for  inch  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1245;    Dec  Dig.  §  305.*] 

6.  NEOLIOENCE   (J   56*)  —  LlABIUTT  —  Pboxi- 
MATE   CaHSE. 

Negligence,  to  be  actionable,  mast  be  the 
proximate  cause  of  injury. 

[E<d.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S  69;   Dec.  Dig.  {  56.*] 

7.  CabBIEBS  (J  337*)— INJUBT  TO  Passeroib— 
CONTBIBUTOBY  NEGLIGENCE. 

A  passenger  was  guilty  of  contributory  neg> 
ligenoe  Darring  recovery  for  injury  on  being  shot 
on  alighting  oy  one  fellow  passenger  attempt- 
dig  to  shoot  another,  if  he  lett  the  car  while  the 
pistol  was  pointed  toward  the  platform,  and  the 
danger  was  as  obvious  to  him  as  to  the  carrier. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1387;  Dec.  Dig.  i  33".*] 

8.  Tbial  (I  2eO*)—lN8TBUCTiON8— Requests— 
Mattebs  Included  in  OnABOE  as  Given. 

An  instruction  that  a  passenger  injured 
by  one  fellow  passenger  attempting  to  shoot 
another  was  bound  to  exercise  his  senses  for  his 
own  protection  did  not  warrant  refusal  of  an 
instruction  that  he  could  not  recover  if  he  left 
the  car  while  the  pistol  was  pointed  toward 
the  platform,  and  if  the  danger  was  as  apparent 
to  turn  as  to  the  carrier. 

fEd.  Note.— For'  other  cases,  see  Trial,  Cent 
Dig.  It  651-659:  Dec  Dig.  |  2C0;»  Carriers, 
Cent  Dig.  §  1407.] 

9.  Cabbiebs  (S  303*)  —  Passenoeb^— Proteo- 
tion  fbov  Assault— Cabbieb'b  Duty. 

If  a  conductor  saw  t£at  it  was  dangerooa 
for  a  passenger  to  alight  on  account  of  shoot- 
ing between  other  passengers,  he  was  bound  to 
warn  him  of  the  danger;  and,  if  the  passenger 
was  ignorant  of  the  danger,  the  earner  is  lia- 
ble for  the  conductor's  breach  of  such  duty. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1224 ;   Dec  Dig.  {  303.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;  Oooke,  Judge. 

Action  by  B.  F.  Penny  against  tbe  Atlantic 
Coast  Line  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Tbe  following  Issues  were  submitted : 

"(1)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant?    Ans.  Yes. 

"(2)  Did  tbe  plaintiff  by  bis  own  negli- 
gence contribute  to  his  injury?    Ans.  No. 

"(3)  What  damage,  if  any,  has  the  plalntiir 
sustained?  Ans.  Five  thousand  dollars  ($5,- 
000). 

"(4)  Is  tbe  cause  of  action  stated  in  the 
amendment  to  tbe  complaint  filed  at  April 
term.  1910,  barred  by  tbe  statute  of  limita- 
tion?   Ans.  No." 

From  the  judgment  rendered  the  defendant 
appealed. 

Davis  &  Davis,  J.  D.  Bellamy,  and  Geo. 
Rountree,  for  appellant  A.  J.  Marshall,  E. 
K.  Bryan,  and  Bellamy  &  Bellamy,  for  appel- 
lee. 


BROWN,  J.  We  are  of  opinion  that  tbe 
complaint  presents  but  one  cause  of  action, 
and  tliat  Is  tbe  allegation  that  the  defendant, 
while  tbe  plaintiff  was  a  passenger  on  its 
tram  sod  entitled  to  its  protection,  negli- 
gently failed  to  protect  blm  while  alighting 
at  tbe  end  of  tbe  journey,  in  consequence  of 
which  tbe  plaintiff  was  Injured.  Tbe  amend- 
ed complaint  sets  out  no  cause  of  action  and 
adds  nothing  to  the  original  complaint 
Therefore  the  fourth  Issue  In  regard  to  the 
statute  of  limitations  is  imnecessary. 

There  is  evidence  tending  to  prove  that  on 
September  18,  1898,  plaintiff  was  a  passen- 
ger on  defendant's  train  from  Wilmington  to 
Leland,  N.  C,  in  the  second-class  car.  A  ne- 
gro passenger,  Sam  Calloway,  partly  Intoxi- 
cated, became  very  disorderly,  and  after  much 
trouble  was  subdued  by  the  conductor  with 
the  assistance  of  the  porter,  the  baggage  mas- 
ter, Van  Amrlnge,  and  one  La  Motte,  who 
was  a  passenger  on  this  train,  although  In  the 
employment  of  defendant,  but  not  on  duty. 
Tbe  conductor  then  undertook  to  search  Cal- 
loway for  arms,  but  found  none.  Tbe  dis- 
turbance bad  been  entirely  quieted  before 
train  reached  Leland.  Calloway  jumped  off 
train  at  Leland  and  while  on  the  ground,  see- 
ing La  Motte,  asked  him  if  he  meant  to  cut 
him.  La  Motte  replied:  "I  will  cut  your 
heart  out,"  and  then  went  In  baggage  car, 
and  asked  Van  Amrlnge,  the  baggage  master, 
for  bis  pistol,  which  Van  Amringe  gave  him. 
La  Motte  then  went  to  the  platform  of  the 
second-class  car;  the  train  being  at  full  stop 
for  passengers  to  get  off.  Tbe  negro  Callo- 
way was  on  tbe  ground  In  a  diagonal  direc- 
tion on  the  Leland  side.  La  Motte  snapped 
pistol  three  times  at  blm,  but  it  did  not  fire. 
Just  about  this  time  plaintiff  passed  over 
from  tbe  second-class  car  on  tbe  platform  of 
first-class  car,  and  down  the  steps  of  the  car 
for  the  purpose  of  leaving  the  train.  It  was 
then  that  Calloway  fired  and  tbe  bullet  took 
effect  on  plaintiff,  injuring  him. 

It  Is  contended  by  the  plaintiff  that  the 
conductor  was  standing  on  the  car  platform, 
knew  what  was  going  on,  and  permitted 
plaintiff  unwittingly  without  warning  to  step 
down  on  car  steps  In  a  highly  dangerous  posi- 
tion in  consequence  of  which  he  was  shot 
This  Is  plalntlfTs  only  cause  of  action,  and  It 
Is  clearly  stated  In  the  complaint  The  de- 
fendant denies  the  alleged  negligence  of  tbe 
conductor.  Cannon,  and  offers  evidence  tend- 
ing to  controvert  plaintiff's  contention.  I>e- 
fendant  also  contends  that  the  plaintiff  must 
have  seen  tbe  disturbance,  and  carelessly  and 
negligently,  without  necessity,  exposed  him- 
self to  obvious  danger. 

His  honor  instructed  the  jury  that  if  tbe 
defendant,  by  the  exercise  of  the  "highest  de- 
gree of  care  and  human  forethought,"  could 
have  prevented  La  Motte  from  assaulting 
Calloway,  and  that  this  would  have  saved 
Penny    from    being   injured,   and   defendant 
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ffklled  to  do  80,  defendant  would  be  liable,  and 
to  answer  first  issue,  "Yes."  This  instruc- 
tion Is  erroneous  in  two  respects:  (1)  It  as- 
sumes tbat  the  defendant  is  in  any  erent  lia- 
ble for  La  Motte'8  acts.  He  was  not  on  duty, 
but  was  a  passenger  on  the  train,  and  in  the 
consideration  of  this  case  must  be  regarded 
as  such.  The  conductor  In  charge  of  the 
train  was  not  bound  to  foresee  that  La  Motte 
would  borrow  a  pistol  and  engage  In  a  diffi- 
culty with  Calloway  after  Calloway  had  left 
the  train,  and  ceased  to  be  a  passenger.  The 
conductor  could  not  foresee  that  Calloway 
bad  a  pistol  with  which  Injury  might  be  in- 
flicted on  a  passenger,  since  be  had  searched 
Calloway  and  found  none.  (2)  While  the  car- 
rier is  not  an  insurer,  its  servants  are  requir- 
ed to  exercise  the  highest  degree  of  care  in 
the  transportation  of  as  well  as  the  protec- 
tion of  passengers  from  actual  impending  as- 
saults of  fellow  passengers  and  intruders. 
For  the  latter  purpose,  it  must  use  all  avail- 
able means  at  hand.  But  the  carrier  is  not 
required  to  foresee  and  guard  the  passenger 
against  all  assaults,  but  only  against  such  as 
from  the  circumstances  may  reasonably  be 
expected  to  occur.  The  duty  of  the  defend- 
ant is  clearly  stated  in  Britten's  Case,  88 
N.  a  636,  43  Am.  Rep.  740,  by  Ruffln,  Judge, 
as  follows :  "And  while  not  required  to  fur- 
nish a  police  force  sufficient  to  overcome  all 
forces  when  unexpectedly  and  suddenly  of- 
fered, It  is  his  duty  to  provide  ready  help 
sufficient  to  protect  the  passenger  against  as- 
saults from  every  quarter  which  might  rea- 
sonably be  expected  to  occur  under  the  cir- 
cumstances of  the  case  and  the  condition  of 
the  parties."  This  view  of  the  law  is  well 
sustained  by  authorities  elsewhere.  Pounder 
V.  Railroad  (1892)  1  Q.  B.  D.  883 ;  Hoyston  v. 
Railroad  CO.,  67  Miss.  376,  7  South.  320;  Put- 
man  V.  Railroad  Co.,  55  N.  Y.  108,  14  Am.. 
Rep.  190;  Brooks  v.  Railroad  Co.,  168  Mass. 
164,  168,  46  N.  E.  566.  The  court  further 
instructed  the  Jury :  "If  the  Jury  shall  find 
by  the  greater  weight  of  the  evidence  that  a 
difficulty  was  pending  between  La  Motte  and 
Calloway,  and  Van  Amrlnge,  the  baggage 
master  on  the  train,  with  a  knowledge  of  the 
purpose  for  which  La  Motte  wanted  It,  hand- 
ed him  a  pistol  with  which  he  could  shoot 
Calloway,  and  that  La  Motte  took  the  pistol 
out  on  the  platform,  and,  pointing  the  same 
towards  Calloway,  tried  to  shoot  him,  but 
could  not  discharge  the  pistol,  and  this  caus- 
ed the  said  Calloway  to  Are  the  shots  at  La 
Motte,  which  struck  the  plaintiff,  then  the 
Jury  should  answer  the  first  issue  'Yes.' " 

It  is  contended  that  his  honor  neglected  to 
give  the  correlative  contention  of  the  defend- 
ant, and  that  he  should  have  told  the  Jury 
that,  if  Tan  Amrlnge  gave  the  pistol  to  La 
Motte  without  any  knowledge  of  the  purpose 
for  which  La  Motte  intended  to  use,  then  the 
defendant  would  not  be  liable  on  this  ground. 
In  Jarrett  v.  Trunk  Co.,  144  N.  a  299,  56  S. 
E.  937,  It  is  b^ld  that,  if  the  trial  Judge  un- 
dertakes to  apply  the  law  to  the  facts  and 


gives  the  contention  of  one  side.  It  Is  biB 
duty,  without  being  requested,  to  give  the 
correlative  contention  of  the  other  side.  But 
the  instruction  in  our  opinion  Is  Itself  er- 
roneous (1)  because  there  is  no  evidence  that 
Van  Amrlnge  knew  or  had  reason  to  believe 
that  La  Motte  borrowed  the  pistol  for  an  un- 
lawful purpose;  (2)  the  act  of  Van  Amrlnge 
In  lending  the  pistol  to  La  Motte  was  not 
the  proximate  cause  of  the  injury  to  plain- 
tiff, which  was  caused  by  a  stray  bullet  fired 
from  Calloway's  pistol.  The  accidental 
wounding  of  plaintiff  did  not  follow  In  direct 
sequence  from  the  act  of  Van  Amrlnge,  as- 
suming for  the  sake  of  argument  that  the 
latter  was  guilty  of  negligence  In  lending  bis 
pistol  to  La  Motte.  Ramsbottom  v.  Railway, 
13S  N.  O.  30,  50  S.  E.  448.  In  this  case  It  Is 
held  by  Mr.  Justice  Hoke  that  the  proximate 
course  of  an  injury  Is  one  that  produces  the 
result  In  continuous  sequence,  without  which 
it  would  not  occur  and  which  a  man  of  ordi- 
nary prudence  could  reasonably  be  expected 
to  foresee.  There  is  in  legal  parlance  no  di- 
rect causal  connection  between  the  act  of 
Van  Amrlnge  In  loaning  the  pistol  and  the 
unforeseen  accidental  Injury  to  plaintiff  by 
Calloway.  Hartori  v.  Telegraph  Co.,  146  N. 
C.  429,  50  S.  E.  1022,  14  L.  R.  A.  (N.  S.)  956; 
McGee  V.  Railroad  Co.,  147  N.  0. 142,  60  S.  E. 
912,  24  L.  R.  A.  (N.  S.)  119;  Bowers  v.  Ball- 
road  Co.,  144  N.  C.  684,  57  S.  E.  453,  12 
L.  R.  A.  (N.  S.)  446;  1  Street's  Foundations, 
120.  To  constitute  liability,  there  must 
not  only  be  a  breach  of  duty  owing  by  the 
defendant  to  the  plaintiff  and  Injury  to 
the  latter,  but  the  breach  of  duty  must  be  the 
cause,  and  the  proximate  cause,  of  the  In- 
quiry. So  far  as  the  act  of  Van  Amrlnge  1b 
concerned,  it  is  a  case  of  post  hoc,  but  not 
"ergo  propter  hoc,"  as  was  said  by  Manning, 
J.,  in  Hudson  T.  McArthur,  162  N.  C.  462, 
67  S.  E.  998. 

In  McDowall  V.  Great  W.  R.  R.  Co.  (1903) 
2  K.  B.  331,  on  page  337,  Vaughan  Williams, 
L.  J.,  says:  "In  those  cases  in  which  a  part 
of  the  cause  of  action  was  an  Interference  of 
a  stranger  or  a  third  person,  the  defendants 
are  not  held  responsible  unless  it  is  found 
that  that  which  they  do,  or  omitted  to  do — 
the  negligence  to  perform  a  particular  duty — 
Is  Itself  the  effective  cause  of  the  accident" 
Tbat  case  Is  Instructive  upon  this  point  It 
was  there  held  that  the  servants  of  the  de- 
fendant had  been  guilty  of  negligence  in  not 
properly  placing  the  railway  van,  but  that  It 
having  been  interfered  with  by  trespassers, 
the  negligence  of  the  defendant's  servants 
was  not  the  effective  cause  of  the  accident, 
and  the  defendant  was  exonerated.  In  Burt 
V.  Advertising  Newspaper  Co.,  154  Mass.  238, 
28  N.  B.  1, 13  L.  R.  A.  97,  Mr.  Justice  Holmes 
uses  this  language:  "Wrongful  acts  of  In- 
dependent third  persons,  not  actually  intend- 
ed by  the  defendant,  are  not  regarded  by  the 
law  as  natural  consequences  of  his  wrong, 
and  he  is  not  bound  to  anticipate  the  general 
probability  of  such  acts,  any  more  than  a 
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particular  act  by  this  or  that  IndlTldual." 
That  proposition  Is  Illustrated  in  a  great 
namber  of  cases..  Cole  v.  German  S.  &  L. 
Soc.,  124  Fed.  113,  59  G.  C.  A.  593,  63  L.  R. 

A.  416;  Laldlaw  v.  Sage.  168  N.  Y.  78,  52 
N.  B.  679,  44  n  R.  A.  216;  Leeds  t.  N.  Jf. 
Tel.  Co.,  178  N.  Y.  118,  70  N.  E.  219;  Clark 
V.  Wilmington  R.  R.  Co.,  109  N.  C.  430,  14  S. 

B.  43,  14  L.  R.  A.  749;  Bntts  t.  RaUroad, 
110  Fed.  329,  49  C.  C.  A.  69;  Jamagln  v. 
Association,  13S  Fed.  892,  66  C.  O.  A.  622,  68 
L^  R.  A.  499;  Wlnfree  ▼.  Jones,  104  Va.  39, 
61  8.  B.  163,  1  L.  R.  A.  (N.  S.)  201. 

Upon  the  Issue  of  contributory  negligence, 
the  court  failed  to  give  the  following  re- 
quested Instruction,  which  is  assigned  as  er- 
ror :  "If  the  Jury  shall  find  the  evidence  that 
Penny,  the  plaintiff,  went  out  on  the  plat- 
form, and  at  that  time  the  negro  had  the  pis- 
tol aimed  towards  the  car  where  Penny  was, 
and  the  danger  could  be  as  reasonably  ap- 
prehended by  the  plaintiff  as  by  the  defend- 
ant, and  the  plaintiff  did  not  turn  out  of  his 
way  OP  go  back  to  avoid  the  Injury,  and  the 
accident  happened;  be  would  be  guilty  of 
contributory  negligence.  It  was  the  duty  of 
the  plaintiff  to  exercise  his  senses  for  his 
own  protection,  and  if  he  saw  the  danger,  oi 
coold  have  seen  it  In  the  exercise  of  the  rea> 
sonable  care  of  a  prudent  man  and  failed  to 
do  80,  he  would  be  guilty  of  contributory  neg- 
ligence, and  you  should  answer  the  second 
Issue,  'Yes.'"  This  Is  a  correct  proposition 
of  law,  and  should  have  been  given.  This 
Instruction  points  to  particular  phases  of  the 
evidence,  and  it  was  error  to  refuse  it,  al- 
though his  honor  did  tell  the  Jury  in  very 
general  terms  that  "It  was  plaintiff's  duty  to 
exercise  his  senses  for  his  own  protection." 
Home  V.  Power  Co.,  141  N.  C.  50,  53  S.  B. 
658. 

Recurring  to  the  allegation  of  negligence, 
the  duty  which  defendant  owed  to  plaintiff 
is  to  be  determined  by  what  transpired  when 
the  train  stopped  at  Leiand  and  the  plaintiff 
undertook  to  alight  at  the  end  of  his  Journey. 
It  Is  undoubtedly  true  that  the  conductor 
bad  no  power  to  restrain  plaintiff  and  pre- 
vent him  from  leaving  the  train.  Neverthe- 
less, If  as  Is  charged  by  plaintiff,  the  con- 
ductor was  standing  on  platform  when  plain- 
tiff came  out  of  the  car  for  the  purpose  of 
leaving,  and,  if  the  conductor  could  then  see 
that  It  was  obviously  dangerous  for  plaintiff 
to  go  down  the  steps  at  that  moment,  it  was 
his  duty  to  warn  the  plaintiff,  and  apprise 
blm  of  bis  danger.  If  the  conductor,  having 
such  knowledge,  failed  to  warn  plaintiff  and 
permitted  blm  to  venture  on  the  steps  ig- 
norantly  and  unwittingly  in  the  presence  of 
obvious  danger,  it  would  be  an  act  of  neg- 
ligence upon  the  part  of  the  conductor,  and 
the  defendant  would  be  liable  for  consequent 
Injury.  Per  contra,  it  Is  equally  true  that.  If 
when  plaintiff  came  out  on  the  car  platform 
be  could  see  for  himself  the  "fracas"  going 
on,  It  was  his  duty  to  exercise  bis  faculties, 
and  to  act  with  the  care  of  a  prudent  man, 
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and  not  venture  down  the  steps  Into  the 
midst  of  obvious  danger.  If  plaintiff  could 
see  for  himself  the  apparent  danger,  then  he'' 
needed  no  warning.  If  then  he  ventured  in 
the  face  of  It,  the  consequent  injury  will  be 
attributed  to  plaintiff's  own  negligence,  and 
he  cannot  recover. 
New  trlaL 

HOKB,  3.  (concurring).  I  concur  in  the 
opinion  that  there  should  be  a  new  trial  In 
this  case,  but  do  not  assent  to  some  of  the 
positions  stated  in  the  principal  opinion  as 
ground  for  the  decision.  The  testimony  In 
the  record,  as  I  view  it,  presents  two  ttieo- 
ries  on  which  liability  of  defendant  may  be 
predicated :  (1)  By  reason  of  a  negligent  act 
of  the  conductor  of  the  train  in  falling  to 
warn  plaintiff  so  as  to  keep  bbn  out  of  the 
line  of  fire.  C2)  A  negligent  act,  the  cause  ot 
the  Injury,  on  the  part  of  Van  Amrlnge,  the 
baggage  master,  in  lending  La  Motte  the  pis- 
tol with  which  he  attempted  to  shoot  the 
negro. 

The  first  view  seems  to  have  been  present- 
ed to  the  Jury  without  valid  exception.  On 
the  second  the  court  charged  the  jury:  "If 
the  Jury  find  from  the  evidence  by  its  greater 
weight  that  one  La  Motte  called  for  a  pistol, 
with  which  he  assaulted  Sam  Calloway,  and 
the  defendant's  servant.  Van  Amrlnge,  the 
baggage  master.  In  compliance  with  La  ■ 
Motte's  request,  gave  to  La  Motte  a  pistol 
with  which  to  assault  Calloway,  knowing,  or 
having  reasonable  grounds  to  believe,  that 
La  Motte  was  going  to  use  the  pistol  for 
that  purpose,  and  that,  after  La  Motte  got 
the  pistol,  he  did  attempt  to  assault  Gallo- 
way by  pointing  the  same  at  him  and  trying 
to  shoot  him,  and  this  assault  upon  Calloway 
caused  Calloway  to  draw  his  pistol  and  at- 
tempt to  shoot  La  Motte,  and  In  shooting  at 
La  Motte  shot  the  plaintiff.  Penny,  then  the 
jury  should  answer  the  first  issue  'Yes';  and 
tbis  for  the  reason  that  it  was  the  duty  of 
the  agents  and  employes  of  defendant  com- 
pany to  do  all  in  their  power  to  prevent  as- 
sault^ and  disturbances  which  were  likely 
to  bring  on  an  assault  or  tight,  and  It  does 
not  matter  that  Van  Amrlnge  did  not  person- 
ally make  the  assault,  If  he  gave  the  pistol 
to  La  Motte  with  which  to  make  the  assault, 
and  La  Motte  did  make  the  assault,  both 
La  Motte  and  Van  Amrlnge  would  have  been 
guilty  of  an  assault  with  a  deadly  weapon, 
as  there  are  no  accessories  before  the  fact 
In  misdemeanors.  And,  If  the  jury  further 
find  from  the  evidence  by  its  greater  weight 
that  the  assault  would  not  have  been  made 
by  Calloway  but  for  the  wrongful  act  of  Van 
Amrlnge  and  La  Motte,  then  the  jury  should 
find  that  the  plalntlfTs  Injury  was  proxi- 
mately caused  by  the  neglect  and  wrongful 
conduct  of  the  defendant  through  its  serv- 
ants and  employes."  And  again:  "If  the 
Jury  shall  find  by  the  greater  weight  of  the 
evidence  that  a  difficulty  was  pending  be- 
tween La   Motte  and   Galloway,    and   Vaa 
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Amringe,  the  baggage  master  on  the  train, 
•with  a  knowledge  of  the  purpose  for  which 

'La  Motte  wanted  It,  handed  him  a  pistol 
-with  which  he  should  shoot  Calloway,  and 
that  La  Motte  took  the  pistol  out  on  the 
platform,  and,  pointing  the  same  towards 
Calloway,  tried  to  shoot  him,  but  could  not 
-discharge  the  pistol,  and  this  caused  the  said 
Galloway  to  fire  the  shots  at  La  Motte, 
which  struck  the  plaintiff,  then  the  jury 
should  answer  the  first  Issue,  'Yes.'"  De- 
fendants except  to  this  charge,  and  assign 
for  error  what  is,  to  my  mind,  a  perfectly 
valid  objection.  There  was  testimony  Intro- 
duced tending  to  show  that  from  the  attitude 
and  conduct  of  the  negro  either  La  Motte 
-or  Van  Amrlnge,  the  baggage  master,  bad 
the  present  right  to  use  a  pistol  In  the 
legitimate  protection  of  the  train  and  its 
passengers  or  themselves,  and  thus  present- 
ing end  requiring  the  view  that  the  act  of 
Van  Amrlnge  may  have  been  free  from  fault 
Under  certain  conditions,  the  doctrine  of 
-self-defense  is  available  In  actions  of  negli- 
gence as  in  other  cases,  Laldlaw  v.  Sage, 
158  N.  Y.  90,  52  N.  El  679,  44  U  H.  A.  216. 
Wv&a  If  it  Is  conceded  that  these  excerpts 
-correctly  express  the  view  tending  to  Incul- 
pate, the  charge  nowhere  refers  to  the  oppos- 
ing and  necessarily  correlative  view  which 
tends  to  excuse  defendant  company,  and  to 

.  my  mind  the  failure  to  present  the  case  in 
this  respect  constitutes  reversible  error  un- 
•der  the  principles  dedared  and  upheld  In 
Jarret  v.  Trunk  Co.,  144  N.  C.  299,  56  S.  E. 
937,  and  Meredith  v.  Coal  Co.,  99  N.  C.  576,  B 
S.  E.  659.  I  am  Inclined  to  think  that  the 
charge  as  given  is  positively  erroneous.  In 
that  It  falls  to  say  that,  if  Van  Amrlnge 
wrongfully  and  In  breach  of  bis  duty  to 
safeguard  the  passengers  sui^lied  the  pistol, 
•etc.  The  portion  of  the  principal  opinion 
from  which  I  am  compelled  to  withhold 
my  assent  Is  the  position  maintained,  as  I 
-interpret  It,  that  there  Is  no  evidence  tending 
to  show  that  the  act  of  Van  Amrlnge  in 
lending  the  pistol  to  La  Motte  was  wrongful, 
•or  that.  If  It  was,  there  Is  no  evidence  to 
show  that  such  act  was  the  proximate  cause 
of  the  injury.  On  the  first  proposition,  the 
negro,  Calloway,  examined  as  a  witness  for 
the  plaintiff,  testified  in  respect  to  himself 
that  he  was  the  aggrieved  party  throughout 
the  occurrence;  that  he  was  wrongfully  as- 
saulted In  the  car  by  La  Motte,  and  the  con- 
ductor, without  Justification,  shoved  him 
down  in  the  seat,  and  La  Motte,  with  an  open 
knife,  said,  "If  be  (the  negro)  breathed,  he 
would  cut  his  damned  throat"  Shortly 
thereafter  as  the  train  slowed  for  Leiand 
witness  asked  them  to  let  him  get  out.  La 
Motte  holding  the  knife  on  him.  When  the 
witness  got  on  the  ground,  he  asked  La 
Motte  if  he  wanted  to  cut  witness,  and  La 
Motte  replied,  "Yes,  God  damn  you;  I  will 
cut  your  heart  out,"  and  by  that  time  La 
Motte  called  for  a  gun,  and  witness  was 
close  to  the  car  steps.  "La  Motte  snapiped  the 


gun  In  my  face,"  and  witness  began  to 
run  back  and  was  feeling  in  his  pocket  for 
l)is  gun.  La  Motte  snapped  the  gun  on  wit- 
ness three  times  before  witness  could  draw 
his,  running  backward  all  the  time,  when 
witness  E^t  his  gun  out  and  fired  twice  (the 
shots  that  caused  the  Injury).  "Q.  Where 
did  La  Motte  go  when  be  asked  for  a  pistol? 
Ana  He  went  back  to  the  door  of  the  sec- 
ond-class car,- where  I  had  Just  come  out, 
and  It  seems  time  he  got  to  the  door  some- 
body gave  him  a  pistol,  and  he  came  back. 
The  first  thing  he  did  after  he  got  the  pistol 
he  snapped  It  In  my  face." 

The  testimony  showed  that  the  original 
difficulty  occurred  In  one  compartment  of  a 
car  divided  into  a  baggage  car  and  coach 
for  second-class  passengers;  that  the  coach 
connected  with  the  baggage  car  by  a  door, 
and  the  evidence  tended  to  show  that  Van 
Amrlnge  was  cognizant  of  all  the  facts. 
Speaking  to  the  question  of  such  knowledge. 
Van  Amrlnge  himself  testified:  "My  atten- 
tion was  called  to  the  loud  talking,  and, 
when  they  pulled  out  from  Navassa,  I  went 
through  the  partition  to  the  baggage  car 
door.  I  noticed  a  crowd — not  a  crowd,  ei- 
ther. It  seems  that  Capt.  La  Motte  and  Capt. 
Carmon  were  talking  to  a  negro  fellow  down 
by  the  stove.  Q.  Who  was  Capt  La  Motte  V 
A.  The  conductor  for  the  Coast  Line,  dead- 
heading to  Florence  to  bring  out  a  train. 
He  was  not  on  duty  at  the  time.  They  were 
talking  to  a  negro.  I  noticed  there  was 
going  to  be  some  trouble,  and  thought  it  best 
to  go  back  in  the  baggage  car  and  await 
developments.  As  we  were  pulling  up  to 
Leiand  (it  is  not  far  from  Navassa  to  Le- 
iand, Jt  didn't  take  long),  when  we  were 
slowing  up,  I  went  back  op«ied  the  door 
and  looked  In  as  I  was  going  in  the  car. 
Let's  see — I  want  to  get  that  straight — I 
went  In  the  car  and  met  Mr.  La  Motte  com- 
ing In  there.  That  is  the  way,  I  think.  I 
went  in  the  second-class  car  and  CJapt  La 
Motte  came  In  at  the  door.  I  went  in  and 
got  my  pistol,  as  I  expected  trouble.  He 
came-  In  and  I  had  my  pistol  in  my  band. 
He  asked  for  my  pistol,  and  I  gave  it  to 
blm.  Q.  What  occurred  from  the  time 
you  gave  the  pistol  to  Capt.  La  Motte? 
Where  did  Capt  La  Motte  go,  and  wbere  did 
you  go,  and  what  did  you  see  and  what  was 
done?  A.  Capt.  La  Motte  went  ahead  of  me 
out  of  the  car,  and  stood  on  the  platform 
of  the  second-class  car,  on  the  end  facing 
Wilmington — on  the  rear  end  of  the  train 
towards  Wilmington — on  the  second-class  car. 
You  see,  when  he  came  out  of  the  car,  he 
Just  turned  around  and  went  to  the  st^is. 
He  didn't  go  across.  He  went  on  tbe  second- 
class  platform  to  the  left  and  he  stood  up 
on  the  top  step,  and  was  aiming  his  pistol 
at  the  colored  man,  trying  to  shoot  him,  but 
the  pistol  wouldn't  go  off  on  account  of  hav- 
ing a  little  safety  valve.  It  had  a  couple 
of  triggers,  and  you  had  to  pull  both  of  them 
to  make  it  fire.    It  wouldn't  go  off.    He  bad 
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It  aimed  at  the  colored  man."  And  again: 
"Q.  Where  was  the  colored  man?  A.  He  bad 
gotten  off  of  the  train,  as  the  train  slowed 
up,  and  was  standing  at  the  edge  of  the 
Bwamp,  about  40  or  50  feet  from  the  rear 
end  of  the  second-class  coach;  about  the 
same  distance  as  that  door — about  40  or  50 
feet— between  40  and  50  feet  to  the  right 
of  the  second-class  car."  And  further;  "Q. 
Were  yon  dose  enough  to  hear  what  was 
said  by  Oapt.  Gannon  and  Capt  La  Motte, 
if  tbey  had  said  anything.  A.  Yes ;  I  reckon 
so.  Do  you  mean  inside  the  coach  ?  Q.  Right 
there  on  the  .platform  at  the  time  you  and 
Capt  La  Motte  went  out  of  the  door  of  the 
car.  A.  I  could  have  heard  anything  said. 
I  was  on  the  platform." 

In  the  presence  of  this  testimony,  tending, 
as  it  does,  to  show  that  the  conductor  and 
La  Motte  made  an  unlawful  assault  upon 
the  negro,  and  that  La  Motte  was  In  the 
wrong  throughout,  and  Van  Amrlnge  must 
have  known  It,  I  think  that  the  position 
assumed  in  the  principal  opinion  "that  there 
is  no  evidence  that  Van  Amrlnge  knew  or 
had  reason  to  believe  that  La  Motte  borrow- 
ed the  pistol  for  an  unlawful  purpose"  can- 
not be  upheld.  The,  counsel  for  defendant 
company  as  I  understood  their  earnest  and 
able  argument  before  us  made  no  such  claim, 
and  It  cannot  to  my  mind  be  for  one  moment 
sustained.  And  the  second  position  referred 
to,  "that  the  act  of  Van  Amrlnge  in  lending 
the  pistol  to  La  Motte  was  not  the  proximate 
cause  of  the  Injury  to  plaintiff  which  was 
caused  by  a  stray  bullet  fired  from  Callo- 
way's pistol,"-  cannot  be  sustained  as  a  legal 
proposition,  assuming,  as  it  does  to  have  any 
significance*  that  the  act  of  Van  Amrlnge 
was  not  lawful.  The  law  of  proximate 
cause  as  affected  by  the  intervening  acts  of 
an  independent  agent  was  fully  laid  down 
by  the  court  in  Harton  v.  Telephone  Co., 
141  N.  C.  455  et  seq.,  54  S.  K.  2U9.  and  in 
which  it  was  held  among  other  tbings  as 
follows: 

"(8)  There  may  be  more  than  one  proxi- 
mate canse  of  an  Injury,  and,  when  a  claim- 
ant is  himself  free  from  blame  and  a  de- 
fendant sued  is  responsible  for  one  such 
cause  of  injury  to  plaintiff,  the  action  wLli 
be  sustained,  though  there  may  be  other 
proximate  causes  concurring  and  contribut- 
ing to  the  injury. 

"(4)  The  proximate  cause  of  the  event  must 
be  understood  to  be  that  which  in  natural 
and  continuous  sequence,  unbroken  by  any 
new  and  independent  cause,  produces  that 
event,  and  without  which  such  event  would 
not  have  occurred.  Proximity  in  point  of 
time  or  space,  however,  is  no  part  of  the 
definition. 

"(5)  The  test  by  which  to  determine  wheth- 
er the  intervening  act  of  an  intelligent 
agent  which  has  become  the  efllclent  cause 
breaking  the  sequence  of  events  put  in  mo- 


tion by  the  original  negligence  of  the  de- 
fendant is  whether  the  intervening  act  and 
the  resultant  injury  is  one  that  the  author 
of  the  primary  negligence  could  have  reason- 
ably foreseen  and  expected. 

"(0)  Except  in  cases  so  clear  that  there 
can  be  no  two  opinions  among  men  of  fair 
minds,  the  question  should  be  left  to  the 
Jury  to  determine  whether  the  intervening 
act  and  the  resultant  injury  were  such  that 
the  author  of  the  original  wrong  could  have 
reasonably  expected  them  to  occur  as  a  re- 
sult of  his  own  negligent  act" 

When  this  case  was  again  before  the  court 
(146  N.  a  429,  59  S.  R  1022,  14  L.  R.  A. 
[N.  S.]  956),  on  a  fuller  statement  of  the 
testimony,  the  court  was  unanimously  of  the 
opinion  "that  the  facts  showed  that  the 
original  or  primary  negligence  bad  been  in- 
sulated by  the  acts  and  conduct  of  an  Inde- 
pendent, intervening  agent  and  recovery  was 
therefore  denied,"  but  the  general  principles 
laid  down  In  the  first  opinion  were  In  no 
wise  questioned  or  denied,  and  under  these 
principles,  If  it  Is  established  that  Van  Am- 
rlnge wrongfully  gave  La  Motte  a  pistol, 
knowing,  or  having  reason  to  believe,  he  was 
about  to  project  a  pistol  duel  In  a  crowd  or 
In  close  proximity  to  a  train  and  passengers, 
and  one  of  them  was  Injured,  though  with 
the  adversary's  pistol,  this  should.  In  my 
opinion,  be  considered  the  proximate  cause 
of  the  Injury.  Certainly  on  this  evidence 
there  is  no  wrong  done  defendant  in  sub- 
mitting the  question  of  proximate  canse  to 
the  Jury.  As  I  have  heretofore  said,  there 
is  testimony  to  the  effect  that  the  lending  of 
the  pistol  was  entirely  justifiable,  and  I  think 
the  defendant  Is  entitled  to  have  this  view 
presented  to  the  jury  under  a  correct  charge. 

CLARK,  C.  J.,  concurs  In  concurring  opin- 
ion. 


(1S3  N.  C.  834) 
AYDLETTT  v.  BROWN. 

(Supreme  Court  of  North  Carolina.     Nov.  2. 
1910.) 

L  Accord  ai»d  Satispaction  (§  11*)— Accept- 
ance OF  Check  Sent  in  Full  Payment- 
Effect. 

Where  a  debtor  sends  a  check  in  full  pay- 
ment of  the  debt,  and  the  creditor  receives  and 
cashes  it,  he  is  boand  by  the  condition  annexed 
to  the  acceptance. 

[EW.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §S  75-82;  Dec.  Dig.  | 
11.*]- 

a  Accord  and  Satisfaction  (|  11*)— Accept- 
ance OP  Check  in  Fri,i.  Payment— Effect. 
An  attorney  had  two  accounts  against  a 
client  one  under  a  special  contract  liability  for 
which  was  denied,  and  the  other  consisting  of 
several  items,  one  of  which  was  disputed  by  the 
client.  At  the  request  of  the  client,  the  attor- 
ney sent  an  itemized  statement  of  the  second  ao- 
count,  and  the  client  in  response  thereto  sent  a 
check  for  the  amount  thereof  in  a  letter  reciting 
that  the  check  was  sent  in  settlement  of  all  ac- 
counts to  date.    There  was  nothing  to  show  that 


•For  other  cases  see  same  topic  and  section  NUUBBR  In  Dec  Dig.  A  Am.  Dig.  Kay  No.  Series  A  Rep*r  Indezee 
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the  client  had  in  mind  at  the  time  the  first  ac- 
count. Beld  to  justify  a  finding  tiiat  the  check 
was  sent  and  accepted  in  settlement  of  the  sec- 
ond amount  only. 

[Ed.  Note. — For  other  cases,  se«  Accord  and 
Satisfaction,  Gent  Dig.  {{  75-82;  Dec  Dig. 
{  ll.»] 

Appeal  from  Snperlor  Gonrt,  Pasqnotank 
CJounty;  Ferguson,  Judge. 

Action  by  B.  F.  Aydlett  against  Andrew 
Brown.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

This  action  was  brought  to  recover  $1,000, 
the  amount  due  by  tlie  defendant  for  pro- 
fessional serrlces  alleged  to  hare  been  ren- 
dered by  tbe  plaintiff  as  his  attorney.  There 
were  two  accounts,  one  for  $1,000,  which 
was  presented  and  liability  for  the  same  or 
any  part  thereof  denied  by  the  defendant, 
and  the  other  for  $125,  composed  of  seyeral 
items,  one  of  which  was  disputed.  The  de- 
fendant inclosed  a  check  for  $125  in  a  letter 
dated  January  14,  1910,  which  contained  the 
following  statement ;  "Your  favor  of  the  13th 
Inst  with  inclosures  as  stated,  received,  and 
contents  noted,  and  I  thank  yon  for  the 
same.  I  Inclose  check — $125 — in  settlement 
of  all  accounts  which  you  have  against  me  to 
this  date.  Kindly  acknowledge  receipt"  At 
the  request  of  the  defendant,  the  plaintiff  in- 
closed an  Itemized  statement  of  the  account 
for  $125  In  his  letter  of  January  13th,  to 
which  the  defendant's  letter  of  the  14th  was 
a  reply,  and  there  was  no  reference  In  the 
letter  of  the  13th  to  any  other  account.  The 
defendant,  while  not  pleading  accord  and 
satisfaction  or  payment,  or  referring  In  his 
answer  to  the  account  for  $1,000  as  having 
been  settled,  contends  that  the  collection  of 
the  check  by  the  plaintiff  Is  a  bar  to  his  re- 
covery of  the  $1,000,  or  any  part  thereof.  In 
this  action.  The  court  Instructed  the  jury 
to  find,  from  all  the  evidence,  whether  the 
letter  of  January  14,  1908,  was  Intended  by 
the  parties  to  Include  the  account  for  $1,000, 
xtpoQ  which  this  action  was  brought,  or  only 
the  transactions  covered  by  the  account  for 
$125,  which  is  made  up  of  several  items  or  ac- 
counts. There  was  a  verdict  for  the  plaintiff, 
and  from  the  Judgment  thereon  the  defendant 
appealed. 

A.  O.  Gaylord,  W.  A.  Worth,  and  N.  T.  M. 
Melliss,  for  appellant  J.  C.  B.  Eihrlnghaus, 
W.  M.  Bond,  Pruden  &  Pruden,  J.  H.  Sawyer, 
and  H.  S.  Ward,  for  appellee. 

WALKER,  J.  We  think,  upon  a  considera- 
tion of  the  correspondence  between  the  par- 
ties and  the  other  evidence  in  the  case,  that 
this  question  was  properly  submitted  to  the 
jury.  The  court  told  them  that.  If  the  ac- 
count for  $1,000  was  within  the  contempla- 
tion of  the  parties  when  the  check  was  sent 
and  received,  the  action  would  be  barred  by 
the  receipt  and  collection  of  the  check ;  oth- 
erwise it  was  not    If  a  check  is  sent  in  full 


payment  of  a  debt,  and  the  creditor  receives 
and  collects  it,  he  is  bound  by  the  condition 
annexed  to  Its  acceptance.  He  will  not  be 
permitted  to  collect  the  check  and  r^udlate 
the  condition.  Kerr  v.  Sanders,  122  N.  C. 
635,  29  S.  B.  948 ;  Petit  v.  Woodlief.  115  N. 
C.  120,  20  8.  B.  208 ;  CUne  v.  Budlsill,  126  N. 
C.  625,  36  S.  B.  36 ;  Wlttskowsky  v.  Baruch, 
127  N.  C.  315,  37  S.  B.  449;  Ore  Co.  v.  Pow- 
ers, 130  N.  C.  152,  41  8.  B.  6;  Armstrong  v. 
I-onon,  149  N.  0.  434,  68  8.  a  101 ;  Drewry 
V.' Davis,  161  N.  C.  295,  66  a  B.  139.  In 
this  case  there  were  two  separate  and  inde- 
pendent accounts,  and  there  Is  evidence  to 
show  that  the  defendant,  by  the  words  of  his 
letter,  "in  settlement  of  all  accounts  which  you 
may  have  against  me  to  this  date,"  did  not 
have  in  his  mind,  at  the  time,  the  account 
for  $1,000,  the  amount  the  plaintiff  claimed 
under  a  special  contract,  and  liability  for 
which  the  defendant  had  expressly  denied, 
but  only  the  account  for  $125.  In  Armstrong 
V.  Lonon,  supra,  the  court  said,  with  refer- 
ence to  a  similar  point,  which  arose  upon 
facts  not  any  stronger  than  those  presented 
in  this  case:  "The  check  Indicated  on  Its 
face  that  It  was  sent  in  full  payment  to  data 
thereof,  and  while  this  is  not,  under  the  cir- 
cumstances of  this  case,  conclusive,  yet  the 
receipt  of  It  by  the  plaintiffs,  their  Indorse- 
ment of  it,  and  the  retention  of  the  money,  is 
sufficient  evidence  to  go  to  the  jury  that  ir 
was  sent  and  received  as  a  full  payment  and 
discharge  of  all  Indebtedness  of  defendant  to 
plaintiffs,  and  so  intended." 

The  letter  of  January  14,  1908,  was  but 
one  in  a  series  of  letters  which  passed  be- 
tween the  parties  during  a  lengthy  corre- 
spondence. Those  wtiich  immediately  pre- 
ceded and  followed  It  refer  only  to  the  ac- 
count for  $125,  and  make  no  reference  to  the 
other  account  for  $1,000,  which  the  plaintiff 
had  said  did  not  exist  In  his  letter  to  the 
plaintiff  of  December  9,  1907,  the  defendant 
had  distinctly  refused  to  recognize  the  ac- 
count for  $1,000.  He  even  declined  to  arbi- 
trate the  differences  between  them  with  ref- 
erence to  it  stating  as  his  reason  that  there 
was  nothing  to  arbitrate.  In  his  answer  he 
does  not  even  suggest  that  there  had  ever 
been  any  accord  and  satisfaction  of  that  ac- 
count, and  he  avers  that  he  had  never  paid 
anything  on  It  or  recognized  it  in  any  way. 
He  defends  by  simply  denying  that  any  lia- 
bility ever  existed.  We  are  not  considering 
the  question  whether  the  answer  Can  be 
amended  so  as  to  conform  it  to  the  proof, 
but  merely  the  omission  to  plead  the  letter 
and  check  in  bar  of  the  action,  as  tending 
to  show  that  the  defendant  did  not  regard 
the  check  as  any  satisfaction  of  the  account 
for  $1,000.  But  we  need  not  rest  our  deci- 
sion, even  in  part,  upon  the  omission  to  plead 
payment  or  satisfaction  of  the  account  for 
$1,000,  as  we  think  the  jury  might  well  have 
inferred  from  the  correspondence  that  the 
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check  was  given  to  settle  all  disputes  be- 
tween the  parties,  as  to  matters  which  bad 
no  connection  with  the  account  for  $1,000. 
We  adhere  to  our  former  decisions  that, 
where  a  check  Is  sent  in  full  payment  of  an 
account,  the  creditor  cannot  accept  and  ap- 
propriate the  check  and  afterwards  recover 
the  amount  of  any  item  which  was  a  part  of 
the  account  Having  elected  to  take  a  part 
In  satisfaction  of  the  whole,  he  will  be  held  to 
his  agreement;  but  the  principle,  of  course, 
does  not  apply  to  a  transaction  not  embraced 
by  the  account.  Whether  it  is  or  not  may 
often  be  a  question  of  law  npon  admitted 
facts ;  but  sometimes  the  evidence,  as  In  this 
case,  may  be  such  as  to  make  it  a  question 
for  the  Jury. 

A  case  requiring  the  Intervention  of  a  Ju- 
ry to  ascertain  the  true  intent  of  the  par- 
ties, for  the  purpose  of  identifying  the  ac- 
count or  Indebtedness  to  which  reference  is 
made,  where  a  part  of  the  amount  alleged  to 
t>e  due  is  paid  by  check  or  otherwise  in  satis- 
faction of  the  whole,  must  be  exceedingly 
rare.  In  the  former  decisions  of  the  court 
upon  this  subject,  there  has  apparently  been 
no  doubt  as  to  the  particular  debt  npon  which 
payment  of  a  part,  in  settlement  of  the 
whole,  was  understood  to  be  made,  and  each 
of  those  decisions  rested  npon  the  solution 
of  some  other  question  than  the  one  now  be- 
ing considered.  We  mtist  bear  in  mind  that 
the  defendant  had  asked  by  letter  for  a  state- 
ment of  the  account  for  $125,  which  was  Itself 
composed  of  several  accounts  about  which 
there  was  a  dispute,  and  that  the  plaintiff  In- 
closed, in  his  letter  of  January  13,  1008,  the 
statement  called  for,  and  requested  the  de- 
fendant to  send  him  a  check  for  the  amount, 
and,  in  his  letter  of  the  same  date  to  the 
plaintiff,  the  defendant  agreed  to  send  the 
check  to  pay  that  account  when  he  received  a 
copy  of  the  judgment  dismissing  the  John- 
son suit  No  mention  Is  made  of  the  present 
claim  for  $1,000,  for  other  and  distinct  serv- 
ices rendered  which  had  no  connection  what- 
ever with  the  account  for  $125.  It  Is  also 
to  be  noted  that  the  plaintiff  had  intimated 
that  there  might  be  one  other  charge  for 
services  added  to  the  account  for  $125,  and 
the  defendant  was  anxious,  apparently,  to 
close  up  that  account  and  prevent  the  addi- 
tion of  other  items.  At  the  time  the  letter 
of  January  14, 1908,  was  sent  by  the  defend- 
ant, the  parties  were  not  negotiating  for  a 
settlement  of  the  account  for  $1,000,  and  the 
plaintiir  might  fairly  and  reasonably  have 
inferred  from  that  letter,  in  view  of  the  na- 
ture of  the  correspondence,  that  the  defend- 
ant was  referring  only  to  the  amounts  which 
made  up  the  claim  for  $125.  No  one  can 
well  read  the  correspondence  without  con- 
cluding that  the  letter  of  January  14,  1908, 
referred  to  a  series  of  accounts  which  did 
not  embrace  the  present  claim.  If  it  had  in- 
cluded that  account,   the  general  principle 


wonld  apply;  but  to  hold  that  plaintiff  Is 
concluded  by  the  receipt  and  collection  of  the 
check,  qnder  the  circumstances  as  they  ap- 
pear in  this  case,  would  be  to  decide  con- 
trary to  the  apparent  intention  of  both  par- 
ties. 

The  defendant  alleged  that  the  plaintiff 
had  represented  both  parties  to  the  litigation 
or  controversy,  for  professional  services  ren- 
dered to  the  defendant  in  the  settlement  of 
which,  he  now  demands  compensation.  Evi- 
dence was  introduced  by  both  parties  upon 
this  question.  It  was  fairly  submitted  to 
the  Jury,  under  proper  instructions,  and  they 
decided  against  the  defendant. 

There  was  some , evidence  for  the  Jury  to 
consider  upon  the  otl^er  question — whether 
the  plaintiff,  at  the  request  of  the  defendant, 
had  rendered  valuable  services  in  the  settle- 
ment of  the  litigation  with  W.  H.  Parrlsh 
and  others.  The  motion  for  Judgment  as  of 
nonsuit  was,  therefore,  properly  refused. 
There  was  no  reversible  error  in  the  other 
rulings  to  which  exceptions  were  filed. 

No  error. 

OSS  N.  C.  33») 

McLARTY  V.  URQUHART. 

(Supreme  Court  of  North  Carolina.    Nov.  2, 
1910.) 

1.  Doubts  (|  149*)— Generai.  JxTBisDionoif— 

SUPBBIOR   COUBT.  , 

While  the  methods  of  finding  facts  have 
been  changed,  the  superior  court  retains  all  the 
functions  and  powers  of  a  court  of  equity  which 
it  possessed  prior  to  1868. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  382,  399;    Dec.  Dig.  {  149.*] 

2.  MOBTOAOES  ({  386*)— JUBISDICnON  OF  Bq- 

uiTT— Nature. 

One  of  the  important  powen  of  a  court  of 
eqnity  is  to  direct  sales  made  by  its  authority 
through  a  commissioner  of  its  own  appointment, 
and  its  power  exists  as  well  for  ttie  protection 
of  tlie  mortgagor  as  for  the  benefit  of  the  mort- 
gagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1161;    Dec.  Dig.  {  386.*] 

3.  MoBTOAQES  (S  411*)  — FoBECi-OBUSE  — Ac- 
tion—Other  Rekedies. 

Although  a  mortgagee  has  a  power  of  sale, 
he  may  resort  to  a  court  of  equity  to  foreclose 
without  exercising  that  power,  and  in  cases  of 
complication  the  mortgagor  may  conq>el  fore- 
closure by  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  1181-1184;   Dec.  Dig.  |  411.*] 

4.  MoBTOAOES  (S  488*)- Fobeclobdbb— Acnoif 
— Decree— VAoniTT. 

A  mortgagee,  who  had  a  power  of  sale,  fore- 
closed by  action,  and  the  decree  did  not  follow 
certain  provisions  of  the  power  of  sale  regard- 
ing advertisements.  Held  that,  having  acquired 
jurisdiction  of  the  parties  and  the  subject-mat- 
ter, the  court  did  not  derive  its  authority  from 
the  power  of  sale,  and  was  not  bound  to  follow 
its  provisions,  but  should  use  its  sound  discre- 
tion for  the  benefit  of  both  i>arties,  although  an 
agreement  that  the  sale  was  to  be  for  cash 
would  be  given  effect  by  the  court 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  1415-1421 ;   Dec.  Dig.  {  488.*] 
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Api)eal  from  Superior  Court,  Union  Coun- 
ty; W.  R.  AUen,  Judge. 

Action  to  foreclose  by  George  O.  McLarty 
against  George  Urqubart  From  an  order  of 
foreclosure  for  the  plaintiff,  defendant  ap- 
peals.   Affirmed. 


A  H.  Price,  for  appellant 
field,  for  appellee. 


Adams  &,  Arm- 


BROWN,  J.  The  only  question  presented 
Is  whether.  In  an  action  to  foreclose  a  mort- 
gage of  realty  containing  a  power  of  sale, 
the  court  must  follow  the  terms  contained  in 
the  power  In  making  an  order  of  sale;  or 
can  the  court.  In  the  exercise  of  Its  equitable 
jurisdiction,  determine  the  terms  of  sale  and 
the  manner  of  adrertising  In  accordance  with 
the  practice  and  procedure  of  the  court? 

The  mortgage  provides,  in  case  of  default, 
that  the  mortgagee  may  sell  after  30  days' 
advertisement  in  a  newspaper  published  in 
Union  county,  and  in  the  New  York  Herald, 
published  In  New  York  City.  Instead  of  ex- 
ercising the  power  of  sale,,  the  plaintiff,  as 
mortgagee,  commenced  his  action  in  the  su- 
perior court  of  Union  county,  N.  C,  and 
served  the  sununcms  by  publication,  and  at 
a  regular  term  of  conrt  took  a  judgment 
against  the  defendant,  directing  a  sale  of  the 
land  by  advertising  In  the  Monroe  Enquirer, 
a  newspaper  published  In  Union  county. 
The  defendant  subsequently  appeared,  after 
being  notified  of  the  day  of  sale,  and  forbade 
the  sale,  and  gave  notice  of  a  motion  to  set 
aside  the  order  directing  a  sale  of  the  land. 
At  the  hearing  of  bis  motion  Judge  Allen  re- 
fused to  modify  the  order  of  sale,  so  as  to 
require  an  advertisement  in  the  New  York 
Herald,  unless  the  defendant  would,  before 
the  1st  of  November,  pay  to  the  commission- 
er a  sufficient  amount  to  cover  the  cost  of 
advertising  the  sale  in  the  New  York  Herald. 
The  land  is  not  worth,  and  will  not  bring  on 
the  market,  an  amount  sufficient  to  pay 
plalntlfTs  debt  The  cost  of  advertising  in 
the  Herald  will  be  from  $300  to  $500. 

The  superior  court  still  possesses  all  thfe 
powers  and  functions  of  a  court  of  equity 
which  it  possessed  prior  to  1868.  The  meth- 
od of  finding  facts  has  been  changed,  but 
none  of  the  powers  of  the  court  have  been 
abridged.  One  of  the  important  powers  of  a 
court  of  equity,  existing  almost  from  time 
immemorial,  is  to  direct  and  control  sales 
made  by  its  order  and  nnder  Its  authority 


through  a  commissioner  of  Its  own  appoint- 
ment This  jurisdiction  exists  as  well  for 
the  protection  of  the  mortgagor  as  for  the 
benefit  of  the  mortgagee.  For  a  long  time 
there  was  no  such  power  recognized  as  a 
power  of  ^ale  in  a  mortgage  whereby  the 
mortgagee  or  trustee  could  foreclose  the  eq- 
uity of  redemption  without  the  aid  of  a  court 
of  equity.  For  a  time  such  power  was  look- 
ed upon  with  su^iclon,  and  was  yielded  to 
with  much  hesitation,  because  it  is  an  eco- 
nomical method  of  foreclosing  a  mortgage. 

Notwithstanding  the  power,  the  mortgagee 
may  invoke  the  aid  of  the  court  in  foreclos- 
ing the  equity  of  redemptimi,  instead  of  re- 
sorting to  the  power.  Likewise,  in  case  of 
complications,  the  mortgagor  has  frequently 
resorted  to  the  courts  for  protection,  and 
compelled  foreclosure  under  their  protection. 
Capehart  v.  Biggs,  77  N.  C  261,  Komegay  v. 
Splcer,  76  N.  C.  Sp,  Whitehead  v.  Hellen,  76 
N.  O.  99,  Kidder  v.  McIIhenny,  81  N.  C.  131, 
and  Manning  v.  Elliott  92  N.  G.  61,  are 
precedents  In  point  This  plaintiff  preferred 
to  se^  the  aid  of  the  conrt  to  foreclose.  In- 
stead of  pursuing  ttie  power  contained  in  the 
instrument  Had  he  pursued  the  latter,  be 
must  follow  its  provisions  substantially;  but' 
the  court  is  not  bound  to  follow  them.  Its 
power  to  foreclose  is  not  derived  from  the 
power  of  sale  in  the  mortgage.  It  could  de- 
cree foreclosure  if  the  instrument  contained 
no  such  power. 

Having  by  this  action  acquired  jurisdiction 
of  the  parties  and  the  res,  the  superior  court 
had  full  power  to  direct  a  sale  of  the  prop- 
erty upon  such  terms  as  to  advertisement  and 
the  like  as  appeared  best,  and  to  make  all 
proi)er  orders  and  decrees,  although,  if  the 
mortgage  stipulated  for  a  sale  for  cash,  the 
court  would  give  effect  to  that  contract  of 
the  parties.  Manning  v.  Elliott  92  N.  O.  48. 
In  this  last  case  it  is  said :  "The  court  was 
not  boimd  to  direct  a  sale  of  the  property  in 
strict  accordance  with  the  terms  prescribed 
In  the  deed.  In  this  respect  it  ought  to  ex- 
ercise a  sound  discretion,  having  due  regard, 
under  the  circumstances  of  the  case,  for  the 
rights  of  the  debtor  and  creditors  respective- 
ly." It  would  seem  that  an  expensive  ad- 
vertisement in  the  New  York  Herald  would 
be  of  no  value  to  either  party;  but,  if  the 
defendant  thought  so,  the  court  gave  him  the 
opportunity,  if  he  saw  fit  to  embrace  it 

The  order  appealed  from  1b  affirmed. 
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(153  N.  C.  SM) 

BEAL  V.  WESTERN  UNION  TELBJ- 
GRAPH  CX>. 

(Supreme  Court  of  North  Carolina.     Not.   2, 
1910.) 

Teleobafhs  and  Tei^efhones  f§  ^•)— Faii- 

UBE     TO     DELIVEB     MESSAGE — ACTION— DaII- 
AGES. 

For  the  sender  of  a  telegram  to  recover  for 
mental  anguish  caused  by  failure  of  the  sendee 
to  come  and  meet  the  sender  as  requested  in 
the  telegram,  bat  at  a  place  other  than  that 
from  which  the  message  was  sent,  which  place 
was  not  mentioned  in  tiie  message,  upon  failure 
of  the  telegraph  company  to  deliver  the  mes- 
sage, plaintiff  must  show  that  the  sendee  could 
and  would  have  come  to  such  other  place  in  an- 
swer to  the  message,  had  it  been  ddivered,  and 
wh^re  the  sendee  testified  that  he  would  not 
have  done  so,  no  recovery  can  be  had  for  more 
than  the  price  of  the  message. 

[Ed.  Note. — ^FV)r  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  61;  Dec.  Dig.  { 
66.*] 

Appeal  frdm  Superior  Oourt,  Chatham 
County;    Lyon,  Judge. 

Action  by  R.  H.  Beal  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

The  following  is  a  copy  of  the  telegram 
as  set  out  in  the  complaint :  "Aug.  22,  1907. 
J.  W.  Beal,  Gulf,  N.  C.  Come  at  once.  Bab 
hurt  very  bad.  A.  B.  Jenkins,  Vass,  N.  O." 
The  telegram.  It  is  admitted,  was  not  de- 
livered to  the  sendee,  and  this  action  is 
bronght  to  recover  damages  for  alleged  men- 
tal anguish.  These  issues  were  submitted 
to  the  Jury : 

"(1)  Did  the  plaintiff,  within  60  days  after 
he  had  learned  that  the  message  had  not 
been  delivered,  present  to  the  defendant 
company  a  claim,  in  writing,  for  damages 
for  the  allied  failure  to  deliver  said  mes- 
sage?   Answer:   Yes. 

"(2)  Did  the  defendant,  at  the  time  of  ac- 
cepting said  message  for  transmission,  have 
notite  that  it  was  intended  that  the  sendee 
(J.  W.  Beal)  was  to  proceed  to  Sanford  for 
the  purpose  of  meeting  the  plaintiff  at  San- 
ford?   Answer:    Yes. 

"(3)  Did  the  defendant  negligently  fall  to 
deliver  the  message  sent  by  A.  B.  Jenkins 
to  J.  W.  Beal?    Answer:    Yes. 

"(4)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?  Answer:  Five  hundred 
dollars." 

P.  H.  Busbee  and  W.  H.  Pace,  for  appel- 
lant R.  H.  Dixon  and  Hayes  &  Bynum, 
for  appellee. 

BROWN,  J.  The  plaintiff  lived  with  his 
father,  the  sendee  in  the  telegram,  at  Gulf, 
N.  a,  but  on  August  22,  1907,  was  residing 
near  Lake  View,  Moore  county,  N.  C,  work- 
ing In  a  sawmill,  where  on  the  above  date 
he  was  seriously  and  painfully  Injured, 
about  8  a.  m.,  and  taken  to  the  station  at 


Lake  View  at  once,  and  carried  to  Sanford, 
reaching  there  about  2  p.  m.  The  telegram 
In  question  was  sent  at  request  of  plain- 
tiff by  his  friend,  A.  B.  Jenkins,  from  Vass, 
one  mile  from  Lake  View  and  the  nearest 
telegraph  office.  The  telegram  was  written 
down  by  Taylor,  the  operator  at  Vass,  at 
the  request  of  Jenkins,  who  paid  the  25 
cents  therefor.  The  alleged  grievance  and 
ground  for  mental  suffering  is  that  plaintiff 
failed  to  meet  his  father  at  Sanford  on  ar- 
rival. 

J.  W.  Beal,  the  father,  to  whom  the  mes- 
sage was  addressed,  testified  that.  If  he  had 
received  the  tel^ram  In  question  sent  from 
Vass,  he  would  not  have  gone  to  Sanford.  He 
would  not  have  expected  to  meet  his  son 
there.  This  fact,  coming  from  plaintlfTs 
own  witness,  the  sendee  of  the  telegram, 
will  prevent  a  recovery  of  anything  more 
than  nominal  damages,  the  price  of  the 
message.  It  was  Incumbent  upon  the  plain- 
tiff to  show  that  upon  receipt  of  the  tele- 
gram the  sendee  could  and  would  come.  He 
has  proved  Just  the  contrary.  Bright  v. 
Telegraph  Co.,  132  N.  a  325,  326,  43  S.  E. 
841;  Hancock  v.  Telegraph  Co.,  137  N.  C. 
498,  49  S.  E.  952,  69  L.  R.  A.  403;  Eemodle 
V.  Telegraph  Co.,  141  N.  G  436,  54  S.  E. 
423. 

But  plaintiff  endeavors  to  avoid  this  by 
an  amendment  to  the  complaint,  that  the 
defendant  company  had  notice  that  It  was 
the  puTx>ose  of  plaintiff  to  go  to  Sanford,  and 
that  he  desired  to  meet  his  father  there, 
and -in  that  view  we  presume  the  second  Is- 
sue was  submitted.  If  that  was  the  pur- 
pose, then  Jenkins  should  have  definitely 
telegraphed  the  father  to  proceed  to  San- 
ford. But  the  telegram  was  worded  and 
sent  in  accord  with  plaintiff's  own  Instruc- 
tions to  Jenkins,  as  testified  to  by  the  lat- 
ter, who  says:  "Just  before  I  left  the  mill, 
where  the  accident  was,  he  said:  'See  that 
my  father  knows  this,  and  get  him  here  as 
quick  as  you  can.' "  The  plaintiff  in  his  own 
testimony  says  that  the  instruction  be  gave 
Jenkins  was  to  send  a  message  to  his  father 
and  Inform  him  of  the  accident.  Plaintiff 
does  not  claim  In  his  evidence  that  he  in- 
structed Jenkins  to  wire  his  father  to  meet 
him  anywhere. 

In  the  complaint,  which  Is  verified  by  the 
oath  of  the  plaintiff,  he  avers  that  he  procur- 
ed his  friend  to  send  a  telegram  to  his  fa- 
ther In  words  and  figures  like  the  one  which 
is  the  basis  of  this  action.  It  was  the  fail- 
ure to  deliver  "that  telegram,  which  plaintiff 
alleges  is  the  telegram  his  friend  caused  to 
be  sent  for  him,  that  was  the  cause  of  his 
father's  failure  to  meet  him.  We  think, 
under  well-settled  decisions  of  tills  court, 
the  plaintiff  Is  entitled  to  recover  nominal 
damages  only,  viz.,  the  cost  of  the  message. 

Error. 
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RBTNOU>S  T.  GREENSBORO  BOILER  & 
MACHINE  OO. 

(Sapreme  Gonrt  of  North  Carolina.     Not.  2, 
1910.) 

1.  JuoauENT  (i    143*)— Smtino   Aside  Db- 
WAXWi  JuDOUENT— Excusable  Neoucct. 

At  a  special  term  held  after  five  or  six 
terms  of  court  had  intervened  after  summons 
was  served  and  complaint  filed,  default  judg- 
ment was  rendered  on  plaintiff's  motion  for 
want  of  an  answer.  Held,  it  was  no' excuse,  for 
which  the  judgment  should  be  set  aside,  that 
defendant's  counsel  at  the  beginning  of  the 
special  term  looked  over  the  motion  calendar 
made  out  by  the  bar,  and,  not  finding  the  case 
in  the  list  of  motions,  without  further  inquiry, 
departed  without  filing  an  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  281-284 ;   Dec.  Dig.  i  143. •] 

2.  JXTDGMENT   (I    106*)— DEFAtJM   JUDGMENT— 

Ei'FECT    OF    Genebai.   Oboebs    ESnlaboino 

Tike  fob  Pleading. 

At  a  special  term  held  after  five  or  six 
terms  had  intervened  after  service  of  sumimons 
and  filing  of  complaint,  default  judgment  was 
entered  on  plaintiffs  motion  for  want  of  an 
answer.  Beld,  that  while  general  orders  at  the 
prior  terms  as  to  enlarged  time  for  pleading  in 
all  cases  might  have  prevented  the  default 
judgment,  prior  to  the  special  term,  neither 
they  nor  such  a  subsequent  order  at  the  special 
term,  after  the  motion  for  judgment  was  made 
and  the  judgment  was  rendered,  .affected  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  106.*] 

8.   JtJDGMENT   (§   106*)— DEFAtTLT  JtTDOMENT— 

Special  Tebm— Motion  Calendab. 

That  a  case  which  was  on  the  summons 
docket  awaiting  the  filing  of  an  answer  was  not 
on  the  list  of  motions  made  out  at  the  instance 
of  the  bar  for  a  special  term  did  not  affect 
p'laintiCTs  right  to  demand  a  default  judgment 
at  such  term,  especially  where  an  answer  had 
been  awaited  for  several  terms ;  there  being 
in  contemplation  of  law  no  motion  calendar. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  106.*] 

4,  Judgment  (§  123*)— Defaxtlt  Judgment- 
Notice  OF  Motion. 

No  notice  of  motion  for  default  judgment 
for  want  of  an  answer  is  necessary. 

[lid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  212;  Dec.  Dig.  {  123.»] 

6.  Judgment   (J   123*)— Default  Judgment 
—Notice  of  Motion— Special  Tebm. 

Defendant  not  otherwise  being  entitled  to 
notice  of  motion  for  default  judgment,  it  makes 
DO  difference  that  the  motion  is  at  special  term ; 
Revisal  1005,  §  1516,  declaring  such  terms  to 
have  all  the  jurisdiction  and  powers  of  regular 
terms,  and  section  1517  declaring  that  all  per- 
sons summoned  at  regular  or  special  term  or 
who  are  bound  to  attend  the  next  regular  term 
shall  attend  the  special  term  under  the  same 
rules,  forfeitures,  and  penalties  as  if  it  were  a 
regular  term. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  123.»] 

Appeal  from  Superior  Cobrt,  Guilford 
County;  hong.  Judge. 

Action  toy  L.  Scott  Reynolds  against  tlie 
Greensboro  Boiler  &  Machine  Company.  De- 
fendant's motion  to  set  aside  a  judgment, 
rendered  at  June  Special  Term,  1909,  heard 
at  August  Term,  1910,  tlie  motion  having 
been   entered  and    notice   given    within    12 


months  from  rendition  of  Judgment,  and  con- 
tinued from  term  to  term,  "was  granted,  and 
tlie  judgment  set  aside,  and  plaintiff  appeals. 
Reversed. 

Scott  &  McLean,  for  appellant  Justice  & 
Broadhurst^  for  appellee. 

BROWN,  J.  The  facts  are  that  this  action 
was  duly  commenced  and  summons  served 
January  4,  1909,  and  a  duly  verified  com- 
plaint filed  February  3,  1909.  Five  or  sli 
terms  of  court  interrened  between  the  filing 
of  tbe  complaint  and  the  rendition  of  the 
Judgment  at  June  special  term,  1909,  with- 
out the  filing  of  an  answer.'  At  these  terms 
a  general  order  for  "time  to  file  pleadings 
was  made."  Such  an  order  was  made  at 
close  of  June  special  term,  1909,  but  before  it 
was  made  plaintiff  moved  for  judgment  by 
default  for  want  of  an  answer. 

Tbe  excusable  neglect,  as  stated  In  the 
findings,  consists  in  the  fact  that  at  the  be- 
ginning of  said  special  term  counsel  for  de- 
fendant looked  over  tbe  motion  calendar 
made  out  by  tbe  bar,  and,  not  finding  this 
case  entered  in  the  list  of  motions,  wltbout 
any  inquiry  of  plaintiff's  counsel,  did  not  fll» 
an  answer  and  departed  for  New  Tork  on 
business.  We  are  unable  to  agree  with  tbe 
Judge  below  that  excusable  neglect  is  shown. 

It  was  the  duty  of  counsel  to  have  filed 
an  answer.  While  the  general  orders  as  to 
enlarged  time  for  pleading  in  all  cases  might 
luive  prevented  a  judgment  by  default  prior 
to  tbe  special  term,  they  could  not  interfere 
with  plaintiff's  right  to  move  for  judgment 
by  default  at  that  term.  The  general  order 
made  at  that  term  will  not  help  the  defend- 
ant, for  the  motion  was  made  and  the  judg- 
ment rendered  before  such  order  was  enter- 
ed. Consequently  it  could  have  no  effect  up- 
on this  case. 

The  fact  that  the  case  was  not  on  the  list 
of  motions  made  out  at  the  instance  of  tbe 
bar  did  not  take  from  tbe  plaintiff  the  legal 
right  to  move  for  Judgment. 

In  contemplation  of  law  there  is  no  motion 
calendar.  This  case  was  upon  the  summons 
docket  awaiting  tbe  filing  of  an  answer,  and 
when  that  docket  was  called,  or  whether 
regularly  called  or  not,  plaintiff  had  a  legal 
right,  especially  after  waiting  so  long,  to  de- 
mand judgment  by  default  No  notice  of 
such  motion  was  necessary.  In  legal  con- 
templation the  defendant  was  in  court  by  the 
service  of  the  summons  and  is  charged  with 
notice  of  whatever  action  the  court  takes 
during  tbe  pendency  of  the  suit  University 
V.  Lassiter,  83  N.  C.  41 ;  Coor  v.  Smith,  107 
N.  a  431,  11  S.  B.  1089.  The  fact  that  the 
Judgment  by  default  was  taken  at  a  special 
term  makes  no  difference.  The  statute  says: 
"The  special  terms  of  the  superior  court, 
held  in  pursuance  of  this  chapter  shall  have 
all  the  Jurisdiction  and  powers  that  regular 
terms  of  the  superior  court  have."    Revisal 
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1905,  S  1516.  "All  persons  and  witnesses 
Bummoned  at  the  regular  or  special  term  and 
officers  or  others  who  may  be  bound  to  at- 
tend the  next  regular  term  of  the  conrt  shall 
attend  the  special  term  under  the  same  rules, 
forfeitures  and  penalties  as  If  the  term  were 
a  regular  term."     Revlsal  1905,  i  1517. 

The  order  setting  aside  the  Judgment  Is  re- 
versed, and  the  cause  Is  remanded  to  the  su- 
I>erior  court  of  Guilford  county  to  be  pro- 
ceeded with  according  to  law. 

ReTersed. 

(lES  N.  C.  344)  ' 

PRITCHBTT  ▼.  GREENSBORO  SUPPLY 
CO. 

(Supreme  Court  of  North  Carolina.     Nov.   2, 
1910.) 

JuBT  (f  28*)— RiOHT  TO  Jtjbt  TBiAt— Waiveb. 
A  party  may  object  to  an  order  of  refei^ 
ence,  if  there  is  a  plea  in  bar,  and  appeal  at 
once,  or  may  take  his  exception  and  appeal  from 
the  final  judgment;  and  hence,  where  plaintiff 
excepted  to  an  order  of  reference,  be  did  not 
waive  his  right  to  a  jury  trial  by  foiling  to  ap- 
peal at  once. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  185;   Dec  Dig.  i  28.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Liyon,  Judge. 

Action  by  George  W.  Prltchett  against  the 
Greensboro  Supply  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  No  er- 
ror.   Dismissed. 

F.  P.  Hobgood,  Jr.,  for  appellant  W.  P. 
Bynum  and  Taylor  ft  Scales,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  the  sum  of  fl,319.04,  alleged  to  be 
due  to  the  plaintiff,  as  traveling  salesman  of 
the  defendant,  for  salary,  commissions,  and 
expenses.  The.  defendant  denied  that  it  is 
Indebted  to  the  plaintiff,  except  In  a  certain 
amount,  which  it  tendered,  but  which  was 
less  than  the  amount  actually  due  according 
to  Its  own  contention,  and  much  less  than 
the  amount  found  to  be  due  b7  the  Jury 
upon  the  evidence  and  under  the  Instructions 
of  the  court  There  was  a  controversy  as  to 
the  commissions  alleged  to  be  due  for  the 
year  1908,  but  no  issue  was  raised  as  to  the 
salary  and  expenses  for  September,  1908,  or 
the  commissions  for  the  year  1907.  The  only 
matter  at  issue  between  the  parties  related 
to  the  commissions  of  the  plaintiff  for  the 
year  1908,  and,  as  to  these,  the  defendant 
alleged  that  there  was  a  new  contract,  which 
was  a  substitute  for  the  old  one,  and  by 
which  It  was  released  from  liability  for  com- 
missions on  sales  made  by  the  plaintiff  dur- 


ing that  year,  in  consideration  of  the  prom- 
ise of  the  defendant  to  pay  him  the  sum  of 
$200  per  month  and  traveling  expenses  for 
the  last  half  pf  the  year.  The  plaintiff  con- 
tended that  the  new  contract  was  never  con- 
summated, but  was  only  tentatively  proposed, 
while  the  defendant  alleged  that  it  was  a 
completed  contract  The  cause  was  referred 
by  order  of  the  court  Both  parties  excepted, 
but  neither  party  appealed.  The  referee 
found  for  the  defendant  upon  the  material 
question  In  the  case.  The  plaintiff  excepted 
to  the  report,  and  tendered  the  issue  raised 
by  the  pleadings,  and  then  demanded  a  Jury 
trial.  The  issue  was  submitted,  and  found 
for  the  plaintiff,  and  Judgment  rendered  for 
him  in  the  sum  of  $1,200.42,  with  interest  and 
costs.  The  defendant  excepted,  and  appeal- 
ed, and  assigned  as  error  that  the  court  sub- 
mitted the  Issue  as  to  the  contract  of  1908 
to  the  Jury  at  the  request  of  the  plaintiff. 

The  defendant's  contention  is  that,  while 
the  plaintiff  excepted  to  the  order  of  refer- 
ence, he  did  not  appeal  therefrom,  and  there- 
fore was  not  entitled  to  a  Jury  trial.  But 
this  view  of  the  law  we  think  Is  erroneous, 
and  we  have  so  decided.  A  party  may  ob- 
ject to  a  reference,  if  there  Is  a  plea  in  bar, 
and  appeal  at  once.  If  he  is  so  minded,  or 
he  may  rely  upon  bis  objection,  by  reserving 
his  exception,  and  appeal  from  the  final  Judg- 
ment This  is  a  convenient  practice  or  pro- 
cedure, because,  if  the  case  goes  on,  and  the 
party  who  has  excepted  succeeds  finally,  by 
the  decision  of  the  referee  or  the  verdict  of 
the  Jury,  his  exception  to  the  reference  be- 
comes Immaterial,  and  the  result  shows  that 
no  appeal  was  reaUy  necessary  to  protect  his 
right  He  could  appeal  when  the  prder  of 
reference  was  made,  but  was  not  bound  to  do 
so  at  that  time.  The  practice  in  this  re- 
spect has  been  settled.  Kerr  v.  Hicks,  131 
N.  C.  92,  42  S.  E.  532 ;  Jones  v,  Wooten,  137 
N.  C.  421,  49  S.  B.  915;  Austin  v.  Stewart 
126  N.  O.  525,  36  S.  B.  37.  Why  should  the 
plaintiff  have  objected  to  the  order  of  ref- 
erence, unless  be  intended  to  reserve  his  right 
to  a  trial  by  Jury  of  the  issue  raised  by  the 
defendant's  plea  In  bhr,  and  to  prevent  an 
Inference  that  he  had  assented  to  the  order, 
which  might  make  the  reference,  at  least  as 
to  him,  one  by  consent?  Ogden  v.  Land  Co., 
146  N.  C.  444,  59  S.  B.  1027. 

Our  condusion  Is  that,  where  there  Is  a 
reference  of  the  case  by  order  of  the  court 
against  the  objection  of  either  party,  because 
there  is  a  plea  in  bar,  he  may  except  and  ap- 
peal at  once,  or  wait  until  there  Is  a  final 
Judgment  and  then  appeal. 

No  error. 
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COPPINO  ▼.  HIIXSBORO  CLAT  MFG.  CO. 

(Supreme  Court  of  North  Carolina.     Not.   2, 
1910.) 

1.  COBPORATIOIfS     (I     560*)— ReCW  VERS— Cow - 

hbuation  of  Sai.b. 

Where  notice  of  a  receiver's  sale  in  pro- 
ceedings to  wind  np  an  insolvent  corporation 
had  been  published  for  the  usual  period  in  two 
newspapers  of  general  circulation,  and  notices 
of  the  sale  had  been  posted  for  30  days  at  the 
courthouse  door  and  three  other  public  places 
in  the  county  in  which  the  property  sola  was 
situated,  a  copy  of  the  decree  containing  all 
particulars  of  the  sale  was  sent  to  every  linown 
creditor  and  stockholder,  the  sale  was  fairly 
conducted,  and  from  the  kind  of  the  property 
sold  there  was  little  prospect  of  an  increase 
over  the  bid  accepted,  connrmation  of  the  sale 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  860.»] 

2.  Receivebs    (I    137*)  —  C0NTIBILA.TION    of 
Sale— Inadequacy  of  Pbice. 

Mere  inadequacy  of  price,  while  it  may 
afford  good  reason  for  refusing  to  confirm  a  re- 
ceiver's sale,  does  not  always  or  necessarily  con- 
trol the  court's  action. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  EHg.  §  241 ;  Dec.  Dig.  f  137.»] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  J.  Adams,  Judga 

Civil  action  by  Copping  against  the  Hllls- 
boro  Clay  Manufacturing  Company,  an  in- 
solvent corporation,  to  recover  Judgment. 
Heard  on  motion  to  confirm  the  sale  of  its 
plant  by  a  receiver.  Sale  confirmed,  and 
Henry  N.  Brown,  a  creditor  and  atockliolder 
In  defendant  company,  appeals.  Judgment 
aflSrmed. 

The  sale  of  the  property,  being  a  plant  for 
the  manufacture  of  brick  and  some  land  up- 
on which  same  was  situated,  was  made  aftor 
due  advertisement  on  March  1,  1910.  Re- 
port made  to  March  term,  1910,  superior 
court  of  Orange  county,  and  the  question  of 
confirming  the  sale  by  consent  was  left  open 
to  be  heard  at  Chambers  in  Durham,  during 
the  week  beginning  March  21,  1910.  On  af- 
fidavits presented,  and  after  full  considera- 
tion, the  court  made  an  order  confirming  the 
sale  in  terms  as  follows :  "This  cause  coming 
on  to  be  beard  upon  the  receiver's  report  of 
sale,  the  motlbn  of  the  purchaser,  S.  Strud- 
wlck,  through  his  counsel,  for  a  confirmation 
of  said  sale,  and  the  afladavits  filed  for  and 
against  such  motion,  and  It  appearing  that 
said  sale  was  conducted  fairly  in  all  par- 
ticulars, and  in  accordance  with  the  order  of 
sale  heretofore  made  In  this  cause,  and  after 
diligent  efforts  to  Induce  possible  bidders  to 
attend  the  same,  and  that  at  such  sale  S. 
Strudwick  became  the  last  and  highest  bid- 
der in  the  sum  of  five  thousand  dollars,  and 
has  complied  with  the  terms  of  the  sale,  and 
that  since  such  sale  no  advance  bid  has  been 
made  by  any  one,  and  that  no  one  of  the 
creditors  of  the  defendant  corporation,  now 
hopelessly  Insolvent,  objects  to  confirmation. 


and  that  said  corporation  Is  Indebted  to  sun- 
dry persons  in  a  sum  In  excess  of  forty 
thousand  dollars,  that  no  exceptions  have 
been  filed  to  said  report  by  any  creditors, 
stockholders,  or  other  persons  interested  in 
the  property,  and  that  receiver  recommends 
a  confirmation,  and  there  is  no  probability  of 
any  increased  bid  being  pnt  in,  and  there  Is 
no  probability  of  a  resale  resulting  in  a  price 
which  would  at  all  benefit  the  creditors  or 
any  of  the  stockholders,  that  the  property 
sold  Is  In  its  nature  perishable  and  suhject 
to  great  deterioration  by  further  delay:  It  is 
therefore  ordered,  decreed,  and  adjudged  that 
said  sale  be.  In  all  particulars,  confirmed, 
and  that  sold  receiver  convey  the  proi)erty 
so  sold  to  the  purchaser,  S.  Strudwick,  upon 
payment  of  the  purchase  money.  This  cause 
is  reserved  for  further  orders.  W.  3.  Adams, 
Judge." 

J.  W.  Graham  and  S.  M.  Gattls,  for  ap- 
pellant   R.  C  Strudwick,  for  appellee. 

HOKE,  J.  On  the  findings  of  fact  em- 
bodied in  the  Judgment — and  there  Is  ample 
evidence  to  sustain  them — the  court  Is  of 
opinion  that  the  sale  was  properly  confirmed. 
It  appeared  that  the  receiver  had  caused  no- 
tice of  the  sale  to  be  published,  for  the  usual 
period,  in  two  newspapers  of  general  circula- 
tion, had  posted  notices  at  the  courthouse 
door,  and  three  other  public  places  in  the 
county  of  Orange,  where  the  plant  was  situ- 
ated, for  30  days,  and  had  mailed  a  copy  of 
the  decree,  containing  a  notice  of  the  time, 
place,  and  terms  of  sale  to  each  of  the  known 
creditors ,  and  stockholders,  and  bad  duly 
notified  and  conferred  with  various  other 
parties  who  he  thought  would  likely  be  in- 
terested In  that  kind  of  property.  The  sale 
was  fully  advertised  and  fairly  conducted, 
and,  while  the  amount  bid  may  not  bare 
been  adequate  In  respect  to  the  original  cost 
of  the  plant,  it  was  shown  that  it  was  a  kind 
of  property  which  rapidly  deteriorated  in 
value,  and  neither  the  history  of  the  enter- 
prise nor  its  prospects  gave  promise  that 
there  would  be  any  Increase  of  the  bid.  Both 
the  creditors  and  stockholders  are  entitled  to 
have  the  matter  adjusted,  and  no  good  rea- 
son is  shown  for  longer  delay.  While  mere 
inadequacy  of  price  may  at  time  aftord  good 
reason  for  refusing  to  confirm  a  sale,  it  is 
not  always  or  necessarily  allowed  as  con- 
trolling. The  question  of  confirmation  reeta 
largely  in  the  sound  legal  discretion  of  the 
lower  court,  and,  on  the  facts  stated,  we  are 
of  opinion  that  this  discretion  has  been  prop- 
erly exercised  In  the  present  case. 

Our  decisions  also  are 'in  favor  of  bis  hon- 
or's ruling,  and  the  Judgment  confirming  the 
sale  must  therefore  be  affirmed.  Uzzle  v. 
WeU,  152  N.  a  131,  65  S.  E.  755;  Trull  r. 
Rice,  92  N.  C.  572;    Vaughan  &  Barnes  v. 
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Goocb  et  aL,  92  N.  G.  521; 
kew,  80  N.  C.  8«. 
Judgment  affirmed. 


Prltchard  t.  As- 


(153  N.  C.  SS2) 

COLEMAN  ▼.  ATLANTIC  COAST  LINE  B. 
CO. 

(Supreme  Court  of  North  Carolina.     Not.  2, 
1910.) 

1.  Raii,boad8  (8  301*)— Duty  in  Appboaoh- 

INO  Cbossing — Signals. 

While  a  train  haa  tne  right  of  way  at  a 
crossing,  it  ie  the  duty  of  the  engineer  to  give 
signala  and  exercise  vigilance  in  approaching 
such  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  966 ;   Dec.  Dig.  {  801.*] 

Z  Raiuioadb  (j  327*)— DuTT  to  Look  and 

Listen. 

Upon  reaching  a  railroad  crossing,  and 
before  attempting  to  go  upon  the  track,  a  travel- 
er must  botn  look  and  listen  for  approaching 
trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  104a-1056 ;   Dec.  Dig.  I  327.*] 

3.  Railboadb  (S  335*)— Cbosbino  Aocidknt— 
Neglioenck. 

There  can  be  no  recovery  by  one  injnred 
by  collision  at  a  railroad  crossing,  where  his 
negligence  contributed  proximately  to  the  in- 
jury, though  the  railroad  company  was  also 
neghgent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1028;  Dec  Dig.  i  335.*] 

4.  Railroads  (S'324*)—DnTT  or  Pebsonb  Ap- 

PBOACHINO  CBOSSINO. 

Persons  approaching  a  railroad  crossing  are 
bound  to  exercise  care,  and,  when  the  conditions 
are  such  that  a  diligent  use  of  the  senses  would 
have  avoided  injury,  a  failure  to  use  them  con- 
stitutes contributory  negligence. 

[E}d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1020-1028;   Dec  Dig.  i  324.*] 

5.  Raiiaoaos  (8  348*)— Injuby  to  Person  at 
Cbobsino— Duty  to  Look  Upon  Appboach- 
iNO  Crossing. 

Plaintiff  injured  at  a  railroad  crossing  held 
gnilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1138-1150;  Dec.  Dig.  i  348.»] 

Appeal  from  Superior  Court,  Columbus 
County;   Ferguson,  Judge. 

Action  by  Henry  Coleman  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  following  Issues  were  submitted:  (1) 
Was  the  plaintiff  Injured  by  the  negligence 
of  the  defendant  as  alleged  In  the  complaint? 
(2)  Did  tbe  plaintiff  by  bis  own  negligence 
contribute  to  his  own  Injury?  (3)  What  dam- 
age Is  the  plaintiff  entitled  to  recover?  The 
jury  answered  the  first  Issue,  "Yes,"  the  sec- 
ond Issue,  "No,"  and  the  third  Issue,  "$4,000." 
From  tbe  judgment  rendered,  defendant  ap- 
pealed. 

Junlns  Davis  and  J.  B.  Schulken,  for  ap- 
pellant Mclntyre,  Lawrence  &  Proctor  and 
David  J.  Lewis,  for  appellee. 


BBOWN,  J.  Tbe  plaintiff  was  Injured 
while  In  the  act  of  crossing  defendant's  track 
driving  a  horse  and  buggy  at  a  public  cross- 
ing at  Fair  Bluff,  by  coming  In  collision  with 
a  rapidly  moving  engine  and  train. 

Upon  his  examination  in  chief,  plaintiff, 
after  testifying  that  after  he  had  turned  out 
from  the  road  to  tbe  right  to  cross  track, 
said :  "I  don't  know  how  far  I  went,  but  I 
stopped,  looked,  and  listened  to  see  If  any 
train  was  cohilng."  Plaintiff  further  stated : 
"After  I  stopped,  looked,  and  listened,  and 
heard  nothing,  I  started  off  in  a  slow  walk, 
and  did  not  know  there  was  a  train  coming 
ontil  I  got  on  tbe  track,  and,  when  I  saw  it  it 
was  in  10  feet  of  me."  Upon  cross-examina- 
tion plaintiff  goes  more  into  detail  and  states 
definitely  when  and  where  be  looked  and 
listened.  He  says  that,  after  he  got  into  tbe 
road  that  led  to  the  crossing,  he  stopped,  look- 
ed, and  listened  to  see  if  any  train  was  com- 
ing, and  heard  nothing;  that  the  view  from 
where  be  stopped  was  obstructed  by  three  or 
four  bouses;  but  that  when  be  got  to  the 
right  of  way  be  could  see  some  distance  up 
or  down  the  track.  Plaintiff  further  stated 
that  there  was  nothing  on  tbe  right  of  way 
to  obstmct  bis  view;  that  the  edge  of  the 
right  of  way  was  65  feet  from  tbe  center  of 
tbe  track;  that  after  be  got  on  tbe  right  of 
way  be  could  see  up  the  track  In  the  direc- 
tion tbe  train  was  coming  one-quarter  of  a 
mile ;  that  be  did  not  look  for  tbe  train  after 
be  got  on  tbe  right  of  way,  for  be  bad  look- 
ed before  and  thought  if  tbe  train  was  com- 
ing be  could  bear  it;  did  not  think  be  was 
on  the  right  of  way  when  he  stopped,  looked, 
and  listened;  if  be  bad  looked  after  be  got 
on  the  right  of  way  he  might  have  seen  It; 
was  riding  in  a  buggy  with  the  curtains  but- 
toned down  both  sides  and  back. 

N.  A.  McQueen  testified  that  he  beard  tbe 
train  blow  some  distance  up  tbe  road,  prob- 
ably a  mile;  beard  the  danger  signal  given; 
and  beard  the  roar  of  the  train. 

E.  B.  Connor  testified  that  the  edge  of  tbe 
right  of  way  was  60  or  65  feet  from  the 
track;  that  after  Coleman  got  to  the  right 
of  way,  there  was  nothing  to  prevent  bis  see- 
ing tbe  train,  as  tbe  view  was  unobstruct- 
ed, and  be  could  see  tbe  train  three-quarters 
of  a  mile  off;  be  heard  tbe  train  signal, 
heard  the  train  roaring,  and  saw  it  coming. 

Defendant  introduced  no  evidence. 

In  view  of  the  great  number  of  uniform 
decisions  by  this  court  bearing  upon  this 
question,  it  would  seem  to  be  plain  that  bis 
honor  erred  in  denying  defendant's  motion. 
"Travelers  upon  a  common  highway  which 
crosses  a  railroad,  and  the  company  running 
its  trains,  have  mutual  and  reciprocal  du- 
ties and  obligations."  Thompson  on  Negli- 
gence, 1604,  1606.  From  its  very  nature,  and 
for  public  convenience,  the  train  has  the  right 
of  way;   but  the  law  Imposes  upon  the  en- 
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E^ineer  the  duty  to  give  signals  and  to  exer- 
cise vigilance  in  approaching  crossings  In  or- 
der to  avoid  Injury.  The  law  imposes  an 
equal  duty  upon  the  traveler  when  he  reach- 
es a  crossing,  and  before  attempting  to  go 
on  the  track,  to  both  look  and  listen  for  ap- 
proaching trains,  for  the  traveler  by  doing 
BO,  If  there  is  nothing  in  his  way,  can  most 
certainly  prevent  a  collision  and  save  him- 
self from  harm.  When  he  reaches  the  track, 
it  is  no  great  hardship  imposed  upon  the 
traveler  to  require  him  to  exercise  ordinary 
prudence  and  to  cast  his  eye  up  and  down 
the  track.  By  so  doing  he  has  the  last  and 
most  certain  chance  to  prevent  collisions  and 
to  save  himself  as  well  as  the  train.  Its  crew 
and  passengers,  from  possible  Injury. 

In  respect  to  cases  of  collision  at  crossings, 
Judge  Thompson,  says :  "The  leading  rule  Is 
that  there  can  be  no  recovery  of  damage 
where  the  negligence  of  the  traveler  con- 
tributed proximately  to  the  Injury,  although 
the  railway  company  was  also  guilty  of  neg- 
ligence." Negligence,  {  1605.  A  railroad 
crossing  is  Itself  a  notice  of  danger,  and  all 
persons  approaching  It  are  bound  to  exercise 
care  and  prudence,  and,  when  the  conditions 
are  such  that  a  diligent  use  of  the  senses 
would  have  avoided  the  injury,  a  failure  to 
use  them  constitutes  contributory  negligence 
and  will  be  so  declared  by  the  court.  Mr. 
Beach  says:  "In  attempting  to  cross  the 
traveler  must  listen  for  signals,  notice  signs 
put  up  as  warnings,  and  look  attentively  up 
and  down  the  track;  and  a  failure  to  do 
so  is  contributory  negligence  which  will  bar 
a  recovery.  A  multitude  of  decisions  of  all 
the  courts  enforce  this  reasonable  rule." 
There  are  of  course  exceptions  to  this,  as 
well  as  most  other  rules;  but,  where  the 
traveler  "can  see  and  won't  see,"  he  must 
bear  the  consequences  of  his  own  folly.  Els 
negligence,  under  such  conditions,  bars  re- 
covery because  It  is  the  proximate  cause  of 
his  injury.  He  has  the  last  opi>ortunity  to 
avoid  injury  and  falls  to  take  advantage  of  it. 

This  Is  the  law  as  laid  down  by  practically 
all  the  appellate  courts  in  this  country  as 
well  as  by  the  Supreme  Court  of  the  United 
States.  The  case  of  Northern  Pacific  R.  R. 
V.  Freeman,  174  U.  S.  379,  19  Sup.  Ct  763, 
43  L.  Ed.  1014,  Is  a  case  "on  all  fours"  with 
this.  The  two  cannot  be  distinguished.  In 
that  case  it  is  said  In  the  syllabus:  "The 
oral  testimony  on  the  subject  tended  to  show 
that  Freeman  neither  stopped,  looked,  nor 
listened  before  attempting  to  cross,  the  track. 
Held,  the  testimony  tending  to  show  con- 
tributory negligence  upon  the  part  of  Free- 
man was  conclusive,  and  that  nothing  re- 
mained for  the  Jury,  and  that  the  company 
was  entitled  to  an  Instruction  to  return  a 
verdict  In  its  favor."  In  the  opinion  Mr. 
Justice  Brown  says:  "She  was  (under  the 
circumstances)  bound  to  listen  and  look  be- 
fore attempting  to  cross  the  railroad  track  In 
order  to  avoid  an  approaching  train,  and 
not  to  walk  carelessly  into  a  place  of  pos- 


sible danger.  Had  she  used  her  senses,  she 
could  not  have  failed  both  to  hear  and  see 
the  train  which  was  coming.  If  she  omitted 
to  use  them,  and  walked  thoughtlessly  upon 
the  track,  ehe  was  guilty  of  culpable  negli- 
gence, and  so  far  contributed  to  ber  injuries 
as  to  deprive  her  of  any  right  to  complain 
about  them.  If,  using  th»n,  she  saw  the 
train  coming,  and  yet  undertook  to  cross  the 
track,  Instead  of  waiting  for  the  train  to 
pass,  and  was  injured,  the  consequences  of 
her  mistake  and  temerity-  cannot  be  cast  up- 
on the  defendant"  Further  on  In  the  opin- 
ion the  learned  Justice  comments  on  such 
conditions  as  tend  sometimes  to  excuse  the 
traveler,  such  as  an  obstructed  view  and  the 
like,  none  of  which  exist  in  the  case  at  bar. 
This  "elementary  doctrine"  is  declared  by 
the  Supreme  Court  of  the  United  States  in 
Railroad  v.  Houston,  85  U.  S.  697,  24  L.  Ed. 
542,  Schofleld  v.  Railway,  114  U.  S.  616,  5 
Sup.  Ct  1125,  29  Ll  Ed.  224,  Imp.  Co.  t. 
Stead,  95  U.  S.  161,  24  L.  Ed.  403,  and  other 
cases. 

But  why  go  outside  our  own  Reports.  The 
doctrine  that  such  negligence  bars  recovery 
has  been  consistently  recognized  by  this 
court  in  at  least  35  cases,  beginning  with 
Parker  v.  Railroad,  86  N.  O.  221,  and 
ending  with  Mitchell  v.  Railroad  (at  this 
term)  68  S.  E.  1059.  A  leading  case,  and 
one  in  which  the  subject  is  thoroughly  con- 
sidered. Is  Ckwper  v.  Railroad,  140  N.  C.  213, 
52  S.  El.  934  (3  L.  R.  A.  [N.  S.l  391).  where- 
in Mr.  Justice  Hoke  quotes  at  length  the  rule 
as  stated  by  Beach,  and  says :  "This  rule  Is 
so  just  In  Itself,  and  so  generally  enforced 
as  controlling,  that  citation  of  authority  Is 
hardly  required."  In  Trull  v.  Railroad,  151 
N.  C.  550,  66  S.  E.  588,  It  Is  again  said  by 
the  same  learned  Justice  that,  "where  the 
view  is  unobstructed,  a  traveler  who  attempts 
to  cross  a  railroad  track  under  ordinary  and 
usual  condltlcms  without  first  looking,  when 
by  doing  so  he  could  note  the  approach  of  a 
train  In  time  to  save  himself  by  reasonable 
effort.  Is  guilty  of  contributory  negligence," 
and  the  Judgment  was  that  the  plnintiff 
could  not  recover,  although  the  defendant 
was  negligent 

When  must  the  traveler  look?  A  writer  in 
the  personal  Injury  law  journal  of  July,  1910, 
declares  that  all  conflicts  of  opinion  on  this 
subject  may  be  avoided  by  adopting  the  com- 
mon sense  rule  that  the  traveler  should  look 
when  about  to  enter  upon  the  track.  "A 
look,  when  about  to  enter  the  zone  of  danger 
from  an  approaching  car,  is  not  only  the  most 
availing,  but  it  Is  then  that  the  most  a'^- 
curate  and  reliable  judgment  can  be  formed 
as  to  the  safety  of  an  attempt  to  cross."  Per- 
sonal Injury  Journal,  p.  11.  See,  also,  Weck- 
er  V.  Brooklyn  Ry.  Co.,  136  App.  Dlv.  840,  120 
N.  Y.  Supp.  1020.  It  is  now  well-established 
law  In  New  York  state  that  an  omission  to 
look  Is  only  excusable  In  the  situation  where 
the  precaution  was  shown  by  the  circumstan- 
ces to  have  been  an  unavailing  one.    In  other 
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words,  that  tlie  duty  of  looking  when  one  ap- 
proaches a  street  railway  crossing  Is  not  ade- 
quately discharged  by  merely  looking  as  the 
dangerous  point  Is  approached,  and  then 
when  It  Is  reached  going  blindly  forward. 
Baxter  v.  Syracuse  R.  Co.,  190  N.  X.  439,  83 
N.  B.  469;  I'o-wler  v.  N.  T.  C.  R.  Co.,  74 
Hun,  144,  26  N.  Y.  Supp.  218;  Coleman  v. 
N.  Y.  G  4  H.  R.  Co.,  98  App.  DIv.  349,  90 
N.  Y.  Supp.  264,  affirmed  188  N.  Y.  664,  80 
N.  Bl  1107.  See,  also,  Oranch  v.  B.  H.  R. 
Co.,  186  N.  Y.  810,  78  N.  E.  107a  This  is 
the  standard  of  prudence  fixed  by  Trull 
Case,  supra,  where  it  is  held  the  traveler 
must  look  "In  time  to  save  himself,"  and  by 
Mitchell  Case,  at  present  term,  Inmans  Case, 
149  N.  C.  12!5,  62  S.  D.  878,  as  well  as  by  nu- 
merous other  decisions  of  this  court  In 
Mltcheirs  Case  plaintifT  had  11  feet  unob- 
structed view  up  and  down  the  track  before 
reaching  it.  He  failed  to  look,  and  it  was 
held  that  his  negligence  was  the  proximate 
cause  of  his  injury  and  that  he  could  not 
recover. 

In  the  case  under  consideration,  plaintiff's 
own  witnesses,  except  himself,  testify  that 
the  engineer  gave  the  signals,  and  they  heard 
the  whistle,  and  that  they  could  see  the  ap- 
proaching train.  Plaintiff  states  that  the 
whistle  did  not  blow,  and  that  no  signal  was 
given;  but  he  admits  that  when  he  looked 
for  the  train  he  was  not  even  on  the  right  of 
way,  which  extended  65  feet  each  way  from 
center  of  the  single-track  railroad.  When  he 
did  look  his  view  was  obstructed  by  houses. 
Plaintiff  testified  that  from  the  edge  of  the 
right  of  way  up  to  the  track  the  view  up  and 
down  it  is  clear,  and  that  be  did  not  look 
up  and  down  the  track  after  he  passed  the 
edge  of  the  right  of  way,  65  feet  from  the 
track,  when  he  would  have  had  an  unob- 
structed view.  In  other  words,  plaintiff 
looked  when  he  could  not  see;  but  at  the 
time  and  place  when  he  could  plainly  see  an 
approaching  train  in  ample  time  to  avoid  a 
collision  be  did  not  look.  He  was  so  care- 
less and  indifferent  that  he  did  not  see  the 
train  or  hear  it  until  he  was  on  the  track 
and  the  engine  was  within  10  feet  of  him. 
The  authorities  are  uniform  that  such  in- 
excusable negligence  is  the  proximate  cause 
of  the  injury  and  bars  recovery. 

The  motion  to  nonsuit  should  have  been 
sustained,  and  the  action  dismissed. 

It  is  so  ordered. 

Reversed. 

(158  N.  C.  371) 

JONES  et  al.  v.  CITY  OF  HIGH  POINT. 

(Supreme  Court  of  North   Carolina.     Nov.   2, 

1910.) 

1.  Apfkai.  and  Ebbob  (i  601*)— Objkotions 

TO   EVIDBNCB— NKCKSSITT. 

Where  the  record  on  appeal  does  not  show 
that  any  exception  was  taken  to  the  admission 
of  evidence,  or  motion  made  to  withdraw  it,  or 


that  such   motion  was   refused,   the  appellate 
court  can  give  no  relief  in  regard  to  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent.  Dig.  §  2303;   Dec.  Dig.  {  501.*] 

2.  Appeal  and  Ebbob  ({  294*)— Coubt's  Rb- 
TvaxL  to  Set  Abide  Vebdict— Nkcessitt 
ojf  A  Motion. 

An  assignment  of  error  to  the  court's  re- 
fusal to  set  aside  the  verdict  as  not  supported 
by  the  evidence  will  not  be  considered  on  ap- 
peal, in  the  absence  of  any  motion  to  set  it 
aside. 

[E^L  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1727;    Dec.  Dig.  f  294.*] 

3.  Appeal  and  Ebbob  (J  987*)- Verdict  Con- 
tbabt  to  Weioht  of  Evidence— Review- 
able ON  Appeal. 

The  question  whether  a  verdict  is  against 
the  weight  of  the  evidence  is  not  reviewable  on 
appeal. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3893-3896;  Dec.  Dig.  S 
987.*] 

4.  Appeal  and  Erbob  <{  287*) — Objections 
Below— S  u  jnriciENOT  or  Evidence  to  Go 

TO   JUBT. 

An  assignment  of  error  that  there  was  no 
evidence  will  not  be  reviewed  on  appeal,  where 
no  motion  was  made  to  take  the  case  from  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1290-1300;  Dec.  Dig.  | 
237.*] 

Appeal  from  Superior  Court,  Guilford 
County;  W.  J.  Adams,  Judge. 

Action  by  W.  C.  Jones  and  another  against 
the  City  of  High  Point  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

W.  P.  Ragan  and  O.  S.  Bradshaw,  for  ap- 
pellant   King  ft  Kimball,  for  appellees. 

CI/ARK,  O.  J.  The  exceptions  are  prop- 
erly grouped  at  the  end  of  the  case  on  ap- 
peal, as  required  by  rule  10  (2).  The  first 
two  exceptions  are  for  refusal  to  exclude 
certain  evidence  from  the  Jury.  But  the 
case  on  appeal,  as  settled  by  the  Judge,  does 
not  show  that  any  exception  was  taken  to 
the  admission  of  such  evidence,  nor  that  any 
motion  w^as  afterwards  made  to  withdraw 
the  evidence  from  the  Jury,  nor  that  such 
motion  was  refused.  Exceptions  to  the  evi- 
dence must  be  taken  during  the  trial,  In 
apt  time.  If  not  so  taken,  setting  them  out 
as  assignments  of  error,  cannot  avail  any- 
thing. Lowe  V.  Elliott,  107  N.  C.  720,  12  S. 
E.  383;  Patterson  v.  Mills,  121  N.  C.  268, 
28  S.  E.  368;  Wilson  v.  I/umber  Co.,  131  N. 
C.  163.  42  S.  B.  565. 

The  fourth  exception  was  that  the  court 
permitted  the  Jury  to  consider  the  above 
evidence;  but  as  there  was  no  exception  to 
its  admission,  nor  motion  to  withdraw  it 
from  the  Jury,  or  any  prayer  for  instruc- 
tion in  regard  to  It,  and  It  not  being  evi- 
dence that  was  made  incompetent  by  stat- 
ute, the  defendant  cannot  raise  this  excep- 
tion for  the  first  time  In  his  assignments 
of  error.  He  seems  to  have  been  perfectly 
content  with  It,  until  after  verdict 
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The  third  exception  Is  for  "the  refusal 
of  the  court  to  set  aside  the  -verdict,  be- 
cause that  It  Is  not  supported  by  the  evi- 
dence." It  does  not  appear  that  any  mo- 
tion to  that  effect  was  made  and  refused. 
Besides,  an  allegation  that  a  verdict  Is 
against  the  weight  of  evidence  Is  a  matter 
not  reviewable  on  appeal.  Edwards  v. 
Phlfer,  121  N.  C5.  38S,  2S  S.  E.  548,  and 
cases  cited.  And  an  exception  that  there 
was  no  evidence  cannot  be  considered,  un- 
less a  motion  to  that  effect  is  made  before 
the  case  is  submitted  to  the  Jury.  This  has 
been  held  by  a  long  line  of  decisions.  State 
V.  Wilson,  121  N.  C.  657,  28  S.  E.  416;  State 
V.  Harris,  120  N.  O.  677,  26  S.  E.  774,  and 
numerous  cases  there  cited;  State  v.  Purr, 
121  N.  C.  608,  28  S.  B.  552;  Printing  Co.  v. 
Herbert,  137  N.  C.  319,  49  S.  E.  349;  State 
V.  Holder,  133  N.  C.  712,  45  8.  E.  862. 

There  being  no  errors  upon  the  face  of 
the  record  proper,  the  Judgmoit  is  affirmed. 

053  N.  C.  818) 

STATE  V.  THOMPSON. 

(Supreme  Court  of  North  Carolina.    Nov.  2, 
1910.) 

1.  Cbimiral   Law   (S  476*)  —  Opinion  Evi- 
dence. 

One  not  an  expert  is  not  competent  to  tes- 
tify as  to  whether  accused  and  decedent  were 
both  standing  at  the  time  accused  shot  decedent, 
determined  from  the  course  of  the  bullet  after  it 
struck  decedent's  body. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.S  1063  ;   Dec.  Dig.  f  475.*] 

2.  Homicide  (|  339*)— Harmless  EjBBOK— E2b- 
BONEous  Exclusion  of  Evidence. 

Where  accused  admitted  that  he  killed  de- 
cedent and  that  he  shot  in  defense  of  his  child 
held  by  decedent,  and  the  position  of  the  par- 
ties had  no  bearine  on  the  case,  the  exclusion 
of  evidence  as  to  their  position  at  the  time  of 
the  shooting  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  714;    Dec.  Dig.  {  339.*] 

3.  Homicide  (S  23*)— Evidence— Mubdeb  in 
THE  Second  Degree. 

Where  accused  admitted  that  he  killed  de- 
cedent while  holding  the  pistol  so  close  to  her 
body  as  to  scorch  her  clothing,  and  he  offered 
no  excuse  therefor  except  decedent's  refusal  to 
surrender  a  child  of  the  parties,  and  that  he 
fired  to  make  her  release  the  child,  he  was  at 
least  guilty  of  murder  in  the  second  degree. 

[E3d.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  35-41;   Dec.  Dig.  t  23.*] 

4.  Homicide  (§  339*)— Harmless  Ebbor— Eix- 
CLUsiON  OF  Evidence.. 

Where  accused  was  convicted  of  murder 
in  the  second  degree,  the  exclusion  of  evidence 
as  to  why  he  carried  the  pistol  the  day  of  the 
homicide  was  proper,  as  the  procuring  of  the  pis- 
tol was  prejudicial  only  if  it  tended  to  show  de- 
liberation and  premeditation,  and  he  was  aic- 
quitted  of  murder  in  the  first  degree. 

[E^.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  }  714;  Dec.  Dig.  $  339.*] 

5.  Criminal   Law    (f  485*)  —  Hypothetioai, 
Questions— Objections. 

A  hypothetical  question  put  to  an  expert  as 
to  the  mental  condition  of  one  on  trial  for 
crime,  which  does  not  recite  the  acts  of  accused 


prior  to  the  crime  and  his  threats  to  commit  it, 

IS  properly  excluded  because  not  so  framed  as 
to  reflect  the  material  facts  admitted  or  proved. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i§  1073,  1074;  Dec.  Dig.  { 
485.*] 

8.  Criminal  Law  (§  486*) — -Mental  Condi- 
tion OF  Accused — Evidence — Admissibil- 
ity. 

Where  there  was  no  evidence  that  the  mind 
of  accused  bad  ever  been  diseased,  or  any  sug- 
gestion of  insanity  in  his  family,  a  hypothetical 
question  to  an  expert  as  to  the  mental  condition 
of  accused  at  the  time  of  the  commission  of  the 
offense  was  properly  excluded. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1076 ;    Dec.  Dig.  {  486.*] 

7.  Homicide  (J  308*)— Evidence- Murder  in 

THE  Second  Deobee— Instructions. 

Where  accused  admitted  the  killing  of  de- 
cedent, and  no  excuse  therefor  appeared,  a 
charge  that  if  he  shot  decedent,  and  the  jury 
were  not  satisfied  beyond  a  reasonable  doubt 
that  the  killing  was  the  result  of  willful  pre- 
meditation and  deliberation,  accused  was  guilty 
of  murder  in  the  second  degree,  was  not  errone- 
ous. 

[Ed.    Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §§  642-648;   Dec.  Dig.  |  308.*] 
a  Homicide  (J  301*)— Evidencb— Murder  in 

THE  Second  Degree — Ikstbuctions. 

Where  accused  admitted  that  be  shot  de- 
cedent and  testified  that  he  shot  her  to  frighten 
her  so  that  she  would  release  a  child  she  was 
clinging  to  to  prevent  accused  from  taking  it 
from  her,  a  charge  that,  if  accused  believed  that 
decedent  was  killing  the  child  by  choking  it,  he 
could  use  such  force  as  was  necessaiy  to  save 
the  child's  life,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent.  Dig.  §  633;   Dec.  Dig.  {  301.*] 

9.  Homicide  (S  341*)— Degrees  of  Homicide 
—Failure  to  Submit  Lower  Degrees. 

Where  the  sentence  imposed  on  accused 
convicted  of  murder  in  the  second  degree  was 
less  than  half  of  that  which  could  have  been  im- 
posed on  a  conviction  for  manslaughter,  the 
failure  to  submit  the  issue  of  manslaughter  was 
not  prejudicial. 

[13d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  721;  Dec.  Dig.  $  341.*] 

Appeal  from  Sni>erlor  Court,  Dare  County ; 
Geo.  W.  Ward,  Judge. 

A.  P.  Thompson  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

B.  G.  Crisp,  Aydlett  ft  Ehrlnghaus,  and  W. 
M.  Bond,  for  appellant  The  Attorney  Gen- 
eral and  G.  L.  Jones,  for  the  State. 

CLARK,  C.  J.  The  prisoner  was  convicted 
of  murder  in  the  second  degree  of  Eunola 
Seamon.  The  prisoner  had  been  convicted 
of  bigamy  in  marrying  the  deceased  and  was 
sentenced  to  the  Virginia  penitentiary.  On 
his  return  after  being  pardoned,  he  found 
that  his  wife  had  obtained  a  divorce.  He 
then  offered  to  remarry  Eunola,  which  she 
declined,  and  subsequently  married  Seamon. 
The  two  children  of  his  marriage  with  Eu- 
nola were  in  his  custody.  The  prisoner  fierce- 
ly resented  the  marriage  of  the  deceased  to 
Seamon,  and  on  several  occasions  avowed 
his  intention  to  kill  one  or  both  of  them.    In 
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August,  1909,  the  deceased  went  to  the  house 
of  one  Lane,  where  the  prisoner  lived,  and 
took  one  of  her  children,  about  2%  yearn  old, 
and  carried  It  to  the  place  where  she  lived, 
one-half  mile  away.  Upon  hearing  this,  the 
prisoner  procured  a  pistol,  saying  he  did  not 
intend  to  use  It  unless  it  was  absolutely  nec- 
essary, and  put  It  in  his  breast  pocket.  On 
arriving  at  Toleson's  house  where  the  de- 
ceased lived,  he  went  around  to  the  back 
porch,  where  he  found  Seamon,  the  husband 
of  the  deceased,  whom  he  shot  twice.  The 
deceased  grabbed  up  the  child  with  her  left 
arm,  followed  by  the  prisoner,  who  was  on 
her  right  side.  He  fired  at  her  once.  She 
fell.  She  held  to  the  child,  which  he  attemp^ 
ed  to  take  from  her ;  but  she  still  clung  to  it, 
whereupon  he  fired  upon  her  a  second  time 
while  down  on  the  fioor. 

The  first  exception  was  because  the  court 
ruled  out  a  question  by  the  prisoner  of  the 
coroner  whether,  from  the  course  of  the  ball 
after  it  struck  the  body,  the  shot  could  have 
been  made  while  the  parties  were  both  stand- 
ing. The  witness  was  not  an  expert,  and  the 
question  was  properly  excluded.  Besides, 
the  prisoner  admits  that  he  killed  the  woman 
with  a  deadly  weapon.  There  is  no  sugges- 
tion that  he  shot  in  self-defense,  and  if  he 
shot  In  defense  of  the  chUd  It  does  not  appear 
that  the  position  of  the  parties  could  have 
any  bearing  upon  the  case.  The  suggestion 
that  he  had  a  right  to  slay  the  mother  be- 
cause she  would  not  surrender  her  child  Is 
an  aggravation,  and  not  a  defense.  He  testi- 
fied that  he  told  her  to  turn  loose  the  child ; 
that  she  said  that  she  did  not  intend  to  do  so ; 
and  that  he  fired  to  make  her  release  the 
child.  He  says  that  the  child  was  turning 
black  In  the  face,  and  that  the  mother  was 
holding  to  the  child  when  she  fell.  The  second 
shot  was  fired  while  she  was  on  the  floor,  and 
he  said  he  did  not  intend  to  hit  her,  but  to 
frighten  her  so  that  she  would  release  the 
child.  It  is  not  clear  which  ball  was  fatal, 
though  both  struck  her;  the  pistol  being  so 
close  to  her  body  that  the  clothing  was 
scorched.  The  prisoner  having  admitted  that 
the  killing  was  done  with  a  deadly  weapon, 
and  no  excuse  appearing,  he  was  guilty  at 
least  of  murder  in  the  second  degree.  State 
V.  Fowler,  151  N.  O.  731,  66  S.  E.  567. 

The  second  exception  is  to  the  refusal  of 
court  to  allow  the  prisoner  to  testify  that  he 
carried  a  pistol  that  day  because  on  a  former 
occasion,  when  the  deceased  and  Seamon  start- 
ed to  carry  away  the  children,  Seamon  drew 
a  pistol  on  him,  and  that  he  did  not  intend 
to  use  a  pistol  on  this  occasion  unless  neces- 
sary. The  testimony  was  properly  excluded, 
because:  (1)  The  prisoner  was  not  on  trial 
for  shooting  Seamon ;  (2)  the  procuring  the 
pistol  was  prejudicial  only  If  it  tended  to 
show  deliberation  and  premeditation,  and  the 
prisoner  has  been  acquitted  of  murder  in  the 
first  degree. 


The  third  exception  Is  disposed  of  by  what 
Is  said  In  regard  to  the  second  exception. 

As  to  the  fourth  exception,  the  question 
as  to  the  expert  was  properly  excluded  be- 
cause it  did  not  present  to  the  expert  all  the 
vital  facts  in  the  case,'  In  the  absence  of 
which  his  opinion  could  not  have  any  value 
upon  the  query  whether  the  prisoner  had  suf- 
ficient mind  at  the  time  to  understand  what 
he  was  doing  and  to  know  whether  he  was 
doing  right  or  wrong.  The  question  did  not 
recite  that  in  July  before  the  prisoner  bad 
said  that  the  deceased  could  not  see  so  much 
pleasure  and  that  he  was  going  to  kill  her; 
that  two  weeks  before  the  killing  he  said  if 
she  ever  came  back  to  Roanoke  Island  he 
would  kill  her;  that  on  Sunday  before  the 
shooting  he  repeated  the  declaration ;  that  on 
Wednesday  before  the  shooting  he  said  he 
was  going  to  Elizabeth  City  to  kill  the  de- 
ceased and  Seamon;  that  when  he  got  the 
pistol  he  said  he  was  not  going  to  use  It  if 
be  could  possibly  avoid  doing  so;  that  he 
said  he  put  the  pistol  in  his  vest  pocket  be- 
cause he  was  afraid  it  would  fall  out  of  his 
hip  pocket  while  he  was  running ;  that  be  said 
he/ shot  Seamon  because  the  latter  put  his 
hand  to  his  hip  pocket,  and  made  a  break  at 
him;  and  that  he  had  just  testified  on  the 
witness  stand  that  he  shot  the  woman,  not  in- 
tending to  kill  her,  but  because  he  wanted 
to  make  her  release  the  child.  All  these  were 
vital  facts,  and  the  expert  could  not  give  an 
opinion  of  any  value  as  to  the  mental  condi- 
tion of  the  prisoner,  at  the  time  of  the  kill- 
ing, upon  a  hypothetical  recital  of  facts,  which 
omitted  these  material  circumstances.  -  The 
hypothetical  question  must  be  so  framed  as 
to  fairly  reflect  the  material  facts,  either  ad- 
mitted or  proved.  Lawson,  Expert  Bv.  Rule 
42  (2).  As  is  well  said  by  Chltty,  Med.  Jur.: 
"The  opinion  of  an  expert  on  half  the  facts 
of  the  case  on  which  the  Jury  are  to  decide 
must  be  utterly  worthless,  for  It  may  well  be 
that  the  same  witness  with  all  the  facts  be- 
fore him  would  pronounce  a  very  different 
opinion."  In  Burgo  v.  State,  26  Neb.  642,  42 
N.  W.  702,  the  court  says:  "The  necessity 
that  the  question  shall  fairly  reflect  the  facts 
proved  or  admitted,  where  it  Is  sought  to 
show  insanity  as  an  excuse  for  crime,  is  ap- 
parent The  plea  is  in  the  nature  of  confes- 
sion and  avoidance.  The  avoidance — ^the  In- 
sanity— ^ia  to  be  shown  by  the  testimony. 
How  can  an  expert  give  an  intelligible  opinion 
upon  that  point,  or  one  that  the  Jury  would 
be  Justified  In  acting  upon,  unless  the  inquiry 
reflects  the  proof  on  that  question?  There 
must  be  a  fair  statement  of  the  case  to  ren- 
der the  answer  of  any  value  whatever,  as  a 
partial  statement  or  one  founded  on  mere  fic- 
tion could  not  fall  to  mislead  the  jury,  and 
probably  cause  a  miscarriage  of  Justice."  Be- 
sides, there  was  no  evidence  before  the  court 
of  any  fact  or  condition  about  which  an  ex- 
pert could  be  expected  to  know  any  more 
than  a  man  of  average  Intelligence  on  the 
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jury.  The  mere  fact  that  the  witness  is  an 
«xpert  does  not  open  the  door  for  any  and 
all  opinions  that  he  may  care  to  express. 
Here  there  was  not  a  scintilla  of  evidence 
that  the  prisoner's  mind  was  ever  diseased 
nor  any  suggestion  of  insanity  In  his  family. 
There  is  no  ground  for  the  hypothetical  ques- 
tion at  all. 

The  exceptions  to  the  charge  cannot  be  sus- 
tained. The  judge  properly  told  the  jury 
that  In  no  view  of  the  evidence  could  they 
render  a  verdict  of  not  guilty.  There  was 
no  evidence  tending  to  show  self-defense.  The 
judge  did  not  err  in  instructing  the  jury  that 
if  the  prisoner  shot  the  deceased  and  killed 
her,  and  they  were  not  satisfied  beyond  rea- 
sonable doubt  that  the  shooting  and  killing 
were  the  result  of  willful  premeditation  and 
deliberation,  then  the  defendant  was  guilty 
of  murder  in  the  second  degree.  The  prayers 
for  the  prisoner,  which  the  court  refused, 
were  to  the  effect  that,  "if  the  prisoner  be- 
lieved that  the  deceased  was  killing  the  child 
by  choking  the  life  out  of  it,  he  had  the  right 
to  use  such  force  as  was  necessary  to  save 
the  life  of  the  child,  even  if  it  was  necessary 


to  kill  the  deceased."  As  she  was  clinging  to 
the  child  merely  to  prevent  the  prisoner  ttom 
taking  it  from  her,  he  could  have  secured  the 
release  of  the  child  simply  by  desisting,  and 
the  prayer  wa§  properly  refused.  Though  the 
prisoner  testified  that  he  did  not  Intend  to  hit 
the  deceased,  be  did  not  contradict  the  evi- 
dence that  his  pistol  was  so  close  that  het 
clothes  were  scorched. 

The  jury  might  well  have  convicted  of  mur- 
der In  the  first  degree.  His  honor  was  also 
lenient  In  sentencing  the  prisoner  to  nine 
years  in  the  state's  prison.  There  was  no 
prayer  to  present  the  phase  of  manslaughter 
to  the  jury,  nor  was  there  any  exception  for 
failure  to  do  so.  It  was  not  raised  by  any 
phase  of  the  evidence,  nor  could  the  defend- 
ant have  received  any  prejudice,  for  the  pun- 
ishment Imposed  by  the  court  was  less  than 
half  of  that  which  could  have  been  Imposed 
upon  a  conviction  for  manslaughter.  The  case 
is  notable  for  Its  abhorrent  details,  which 
present  no  justification  for  slaying,  without 
provocation,  a  defenseless  and  fleeing  woman, 
who  had  been  the  prisoner's  wife. 

No  error. 
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(163  N.  C.  384) 

WATSON  V.   WHITEVILLB  LUMBER  CX>. 

(Supieme  Court  of  North  Carolina.     Not.  10, 

19100 

1.  Appeal  and  Emob  ({  1064*)  —  Iwstbuo- 

TIONSh— PBEJTJ  dice. 

In  an  action  for  the  death  of  a  pedestrian 
while  walking  on  the  main  line  of  defendant's 
logging  railroad,  defendant  pleaded  that,  while 
the  train  waa  owned  b;  defendant,  it  was 
operated  by  W.,  an  independent  contractor. 
W.'s  contract  called  for  delivery  of  logs  cut  by 
him  to  defendant  at  the  main  line,  and,  when 
the  accident  happened,  the  train  was  not  haul- 
ing logs,  but  was  running  on  the  main  line  at 
defendant's  request,  to  be  examined  at  defend- 
ant's mill.  Held,  that  as  the  court  would  have 
been  jnstified  in  charging  that  W.  was  not  act- 
ing under  his  contract,  but  as  agent  of  defend- 
ant, there  was  no  prejudice  to  defendant  in 
charging  that  defendant  s  liability  depended  on 
whether  deceased  was  killed  at  a  point  covered 
by  the  contract  between  W.  and  defendant. 

['EH.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4219,  4221-4224 ;  Dec.  Dig. 
i  1064.»1 

2.  WrrRBSSKS  (i  286*)  —  Redibect  Examina- 

•     TIOH. 

Where,  in  on  action  for  death,  defendant, 
by  cross-examination  of  plaintiff's  witnesses, 
attempted  to  show  that  intestate  had  no  earning 
capacity,  was  supported  by  his  sons,  and  was 
nnabie  to  support  himself,  and  inquired  into  the 
number  and  age  of  his  children,  the  court  did 
not  err,  in  i)ermitting  plaintiff  on  redirect  ex- 
amination, to  ask  witness,  who  raised  intestate's 
children,  whether  intestate  was  kind  and  at- 
tentive to  his  family. 

.[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  EKg.  §§  994-999;    Dec.  Dig.  S  286.  •] 

8.  Trial  (S  133*)— Aboumxkt  ot  Codnsel. 

Where,  in  an  action  for  death,  the  court 
properly  instrutAed  as  to  the  measure  of  dam- 
ages, warned  the  jury  that  they  must  find  the 
facts  from  the  eviaence,  and  must  take  the  law 
from  the  court,  and  charged  that  they  should 
allow  only  such  sum  as  would  be  the  fair  rea- 
sonable value  of  deceased  to  his  family,  consider- 
ing his  age,  prospects  of  life,  habits,  character, 
industry  and  skill,  means  of  making  money,  and 
the  business  in  which  he  was  engaged,  the  jury 
could  not  have  been  misled  by  argument  of 
plaintiff's  counsel  that  the  jury  could  consider 
the  value  of  deceased  to  bis  estate  and  to  bis 
family  in  his  care  and  oversight. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S  316;  Dec.  Dig.  {  133.»] 

Appeal  from  Superior  Court,  Columbus 
County;  Ferguson,  Judge. 

Action  by  M.  C.  Watson,  as  administratrix 
of  D.  J.  Watson,  against  the  WhiteTiUe  Lum- 
ber Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Aifirmed. 

This  action  was  brought  by  M.  O.  Watson, 
administratrix  of  D.  J.  Watson,  to  recover 
damages  for  the  alleged  negligent  killing  of 
D.  J.  Watson,  the  intestate  of  plaintiff,  on 
the  night  of  April  17.  1909,  by  being  run  over 
by  a  logging  train  operated  on  the  line  of 
railway  of  the  defendant  company.  The  line 
of  railway  was  12  to  15  miles  in  length ;  one 
terminus  being  at  defendant's  mill  at  Vine- 
land,  and  the  other  beyond  where  plaintiff's 
Intestate  was  killed.  It  had  been  much  used 
by  the  public  as  a  walk-way  (or  about  seven 
years.    Plaintiff's  Intestate  was  a  deaf-mute, 


about  67  years  of  age,  and  was  walking  on 
the  track  when  killed.  The  train  that  pro- 
duced his  death  was  running  in  the  same  di- 
rection as  deceased  was  talking.  It  was 
running  from  15  to  20  miles  per  hour.  Its 
engine  had  no  headlight  or  other  light  up- 
on It  The  night  was  dark.  No  one  on  the 
train  had  any  knowledge  that  plaintiff's  in- 
testate bad  been  run  over,  though  one  wit- 
ness, who  was  on  it,  stated  that  he  felt  the 
Jolt  without  knowing  what  caused  it  No 
signal  of  any  kind  was  given  indicating  the 
approach,  except  the  noise  of  its  movement 
The  deceased  was  Industrious,  able-bodied. 
In  good  health,  and  active  for  his  age.  He 
was  a  farmer,  but  did  other  work,  such  as 
cutting  cross-ties,  etc. 

His  honor  submitted  the  following  issues:' 
(1)  Was  the  Intestate  of  the  plaintiff  Injured 
by  the  negligence  of  the  defendant  as  alleged 
In  the  complaint?  (2)  Did  the  intestate 
of  the  plaintiff,  by  his  own  negligence,  con- 
tribute to  any  injury  he  may  have  received? 
(3)  Notwithstanding  the  negligence  of  the 
plaintiff's  Intestate,  if  the  Jury  should  find 
he  was  negligent,  could  the  defendant  by  the 
exercise  of  ordinary  care  have  avoided  the 
Injury?  (4)  What  damage,  if  any,  is  the 
plaintiff  entitled  to  recover?  The  jury  an- 
swered the  first  issue,  "Yes,"  the  second  is- 
sue, "No,"  the  third  issue,  "Yes,"  and  the 
fourth  issue,  "Two  thousand  dollars."  Judg- 
ment was  accordingly  rendered  for  the  plain- 
tiff, from  which  defendant  appealed  to  this 
court 

McLean  8c  McLean  and  Donald  MacRack- 
an,  for  appellant.  J.  B.  Schulken,  D.  J.  Lew- 
is, and  Aycock  &  Winston,  for  appellee. 

MANNING,  J.  A  careful  examination  of 
the  record,  including  the  charge  of  his  hon- 
or to  the  jury,  which  Is  set  out  in  extenso, 
convinces  us  that  the  case  was  fairly  tried 
and  no  error  was  committed  which  entitles 
the  defendant  to  a  new  trial. 

The  two  assignments  of  error  most  ear 
nestly  insisted  upon  relate,  first,  to  the  ad- 
mission of  certain  evidence  and  the  remarks 
of  counsel  on  the  question  of  damages  em- 
braced in  the  fourth  issue;  and,  second,  the 
refusal  to  give  a  special  Instruction  predi- 
cated upon  the  evidence  that,  at  the  time  of 
the  negligent  killing  of  deceased,  the  train 
was  operated  by  the  employes  of  R.  S.  Wil- 
liams, an  Independent  contractor.  This  in- 
struction was  as  follows:  "If  the  Jury  find 
from  the  evidence  that  plaintllTs  intestate 
was  killed  by  an  engine  and  cars,  and  that 
said  engine  and  ears  were  operated  by  em- 
ployes of  R.  S.  Williams,  and  that  the  said 
R  S.  Williams  had  control  and  management 
of  said  engine  and  cars  at  the  time  of  the 
injury  complained  of  under  the  contract  put 
in  evidence,  then  he  would  be  an  independ- 
ent contractor,  and  the  defendant  company 
would  not  be  responsible  for  the  acts  of  his 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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employes,  and  yon  should  answer  tbe  first 
Issue  "No.* "  The  contract  between  Williams 
and  the  defendant  was  In  writing  and  was 
offered  In  evidence.  By  Its  terms  Williams 
was  to  cut  and  haul  the  logs  to  defendant's 
main  line,  where  they  were  received  by  de-' 
fendant;  the  defendant  furnishing  the  eri- 
glne  and  cars  to  Williams.  The  overwhelm- 
ing weight  of  the  evidence  fixed  the  place  of 
the  accident  on  the  main  line  of  defendant, 
and  It  was  uncontradicted  that  the  employes 
of  Williams,  at  the  time  of  tbe  accident, 
were  operating  the  train,  not  in  hauling  logs, 
but  In  returning  the  engine  under  defend- 
ant's orders  for  examination  to  defendant's 
mill  at  Vlneland.  So,  assuming  (but  it  Is 
not  clear  that  the  stipulations  of  the  con- 
tract touching  the  right  of  the  defendant  to 
direct  and  control  Williams,  especially  in 
view  of  certain  statements  made  by  WUllams 
In  his  testimony  touching  his  obedience  to 
directions  given  him  by  defendant  as  to  the 
performance  of  his  work,  create  the  rela- 
tionship of  employer  and  Independent  con- 
tractor) that  the  contract  created  the  rela- 
tion of  Independent  contractor  between  Wil- 
liams and  tbe  defendant,  his  honor  would 
have,  in  our  opinion,  upon  the  evidence,  been 
justified  In  instructing  the  jury  that  the  con- 
tract did  not  embrace  the  work"  Williams 
was  engaged  in  at  the  time  of  the  accident 
— he  was  then  but  acting  as  the  agent  or 
servant  of  the  defendant  However,  his 
honor  made  tbe  defendant's  liability  to  de- 
pend upon  whether  the  intestate  was  killed 
at  a  point  covered  by  the  contract  between 
Williams  and  the  defendant,  and  In  so  do- 
ing we  do  not  think  tbe  defendant  has  any 
just  cause  of  complaint. 

In  the  course  of  the  trial,  tbe  defendant, 
by  Its  cross-examination  of  plaintiff's  wit- 
nesses, attempted  to  show  that  the  Intestate 
had  no  earning  capacity,  was  supported  by 
his  sons,  and  was  unable  to  support  him- 
self, and  It  inquired  into  the  number  and 
ages  of  bis  children.  After  this  latitude  tak- 
en by  the  defendant,  his  honor  permitted  the 
plaintiff  thereafter  to  ask  one  witness  who 
raised  the  intestate's  children,  and  if  he 
was  kind  and  attentive  to  his  family.  Tbe 
defendant  concedes  that  his  honor  correctly 
instructed  tbe  jury  as  to  the  measure  of 
damages,  and  in  concluding  this  part  of  his 
charge  he  said:  "You  allow  nothing  for  suf- 
fering. You  do  not  attempt  to  punish  the 
railroad,  but  you  seek  to  give  a  fair,  rea- 
sonable pecuniary  worth  of  the  deceased  to 
bis  family  under  the  rule  which  I  have  laid 
down.  You  should  rid  yourself  of  all  prej- 
udice. If  you  have  any,  and  of  sympathy.  It 
is  not  a  question  of  sympathy ;  it  Is  just  a 
plain,  practical  question,  and  you  should 
give  a  reasonable  and  fair  verdict  upon  all 
the  Issues."  More  than  once,  in  bis  charge, 
his  honor,  referring  to  tbe  argument  of 
counsel  addressed  to  the  jury,  admonished 


them  that  they  must  find  tbe  facts  from 
the  evidence  and  be  guided  by  tbe  law  as 
be  gave  It  to  them.  Assuming,  as  we  must, 
that  the  jury  was  composed  of  men  of  lutel- 
llgence  and  character,  we  cannot  see  how 
they  could  have  been  misled,  under  tbe 
charge  of  his  honor  and  bis  frequent  ad- 
monitions to  them  of  their  duty,  by  the  argu- 
ment of  counsel.  The  language  of  plalntllTs 
counsel,  to  which  objection  was  made  at  the 
time,  was  that  the  jury  could  take  into  con- 
sideration the  value  of  the  deceased  to  bis 
estate  and  "his  value  to  his  family  In  his 
care  and  oversight"  His  honor.  In  addition 
to  what  we  have  quoted  from  bis  charge, 
specifically  instructed  tbe  jury  what  they 
could  consider,  In  determining  the  damages 
sustained,  to  wit  the  age  of  tbe  deceased,  bis 
prosi)ect8  In  life,  bis  habits,  his  character, 
his  Industry  and  skill,  the  means  be  bad  for 
making  money,  tbe  business  in  which  be  was 
engaged.  With  these  explicit  Instructions, 
we  do  not  perceive  how  men  of  Intelligence  ' 
could  have  been  misled  by  an  argument  of 
counsel  based  upon  an  erroneous  view  of 
the  law.  It  must  be  conceded  that  as  coun- 
sel have,  under  our  statute,  tbe  right  to  ar- 
gue both  the  law  and  the  facts  to  tbe  jury, 
it  is  probable  that  some  one  of  the  counsel 
may  submit  an  argument  to  the  jury  based 
upon  a  misapprehension  of  tbe  law  govern- 
ing -the  case.  His  honor  corrects  this  In 
his  charge,  and  we  think  he  did  so  fully  In 
this  case.  We  do  not  think  his  honor  vio- 
lated the  rule  laid  down  in  Hopkins  v.  Hop- 
kins, 132  N.  C.  29,  43  S.  E.  506;  Railroad 
V.  Simmons,  105  Va.  657.  55  8.  B.  459 ;  Pa. 
R.  R.  V.  Roy,  102  U.  S.  451.  26  L.  Ed.  141. 

Finding  no  reversible  error  In  tbe  trial, 
the  judgment  Is  affirmed. 

No  error. 

(15S  N.  C.  368) 
BOWBN  V.  JOHN  I*  ROPER  LUMBER  00. 

(Supreme  Court  of  North  Carolina.     Nov.  2, 
1910.) 

1.  BorifDABIES  (S  3*)— Detekmination  — Im- 

POBTANCE  ON   CONrWCTINO  ELEilENTS— CON- 
TROL OP  Natubai,  Boundakies. 

Wlienever  a  natural  boundary  is  called  for 
by  the  deed,  the  line  must  terminate  at  it,  how- 
ever wide  it  is  of  tlie  course  called  for,  or  how- 
ever short  or  beyond  the  distance  called  for. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  12;    Dec.  Dig.  $  8.»] 

2.  BOUNDABIES  (S  3*)— DESCBIPTION— iMPOBTr 
ANCE  OF  OONrLICTINO  EJLEMENTS— SUBVEY- 
OB'S  I.INB. 

AVhcre  a  line  is  actually  run  by  a  surveyor 
and  a  corner  marked,  it  controls  over  a  mis- 
taken description  of  the  land  in  tlie  deed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  14-19,  25-29;   l>ec.  Dig.  {  3.*] 

3.  Boundaries  (§  3*)  —  Deschiption  —  Cow- 
FLicTiNO  Elements — Impobtance. 

Where  the  deed  called  for  the  lines  or 
courses  of  an  adjoining  tract,  the  lines  would 
be  extended  to  them  without  regard  to  distance, 
if  the  lines  and  courses  called  for  are  sufSoientlv 
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established,  and  a  correct  construction  of  the 
description  in  the  deed  requires  such  departure 
from  the  call  for  distance. 

[E5d.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  30-33;   Dec.  Dig.  S  3.*] 

4.  BOUROABIES    (g   6*) — DESCBIPTION — IltPOBT- 
ANCE    OP    CO.VFUCTING    ELEUENTS. 

Where  the  deed  call  does  jiot  call  for  nat- 
ural boundaries,  marked  trees,  or  comers,  or 
places  where  trees  once  stood  which  can  be  iden- 
tified, or  any  lines  or  courses  of  an  adjacent 
tract,  the  courses  'and  distances  called  for  in 
the  deed  must  control,  however  incorrect  t'.:ey 
may  be. 

[EM.  Note. — For  other  cases,  see  Bounflnries, 
Cent.  Dig.  5$  47-57 ;   Dec.  Dig.  {  8.*] 

5.  BOUXDABIEB   (I   8*) — DlSCBIPTION — CAtLS. 

No  boundary  calls  should  be  disregarded,  if 
they  can  be  followed  by  any  reasonable  way  of 
running  the  line,  which  should  be  deflected  only 
when  necessary  to  effectuate  the  intent  of  the 
parties  to  the  deed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  66-76;    Dec.  Dig.  {  8.*] 

«.  BOUNDABIBB  (8  3*)— Descbiption— Impobt- 

ANCE   OF   CONPLICTINO   ELEMENTS — NaXUBAL 

Objects— Co  UBSES. 

A  natural  object  called  for  in  a  deed  con- 
trols over  courses  or  distances. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §f  6-13 ;   Dec.  Dig.  !  3.*] 

7.  BouNDABiES  (1 3*)— Descbiptions— Import- 
ance OF  Conflicting  Elements— Contbol 
OF  Natttbal  Objects  Over  Dtstances. 
I^e  land  claimed  by  plaintiff  was  included 
within  the  D.  grant,  the  eastern  boundary  of 
plaintiff's  land  and  that  of  the  grant  being  co- 
terminous, and  the  boundary  of  the  grant  was: 
"Beginning  at  a  pine  in  the  mouth  of'  a  creek ; 
"thence  Wt.  60  poles  to  a  white  oak;  thence 
south  45  Wt.  700  poles  to"  W.'s  "comer  tree; 
thence  Et.  40  poles  on"  W.'s  "line  south  45 
Wt.  on  the  said  line  640  poles  to  said  *  •  • 
comer  tree;  thence  So.  45  Et  60  poles  to  a 
pine  in"  B.  "Island ;  thence  north  51  E}t.  in- 
cluding the  islands  1,340  poles  to  the  first  sta- 
tion." The  tract  claimed  was  a  long,  narrow 
strip  of  firm  land,  and  east  thereof  was  an  ex- 
tensive swamp,  containing  several  islands  of 
firm  land.  The  islands  would  be  included  within 
the  grant  and  the  survey  closed  to  the  begin- 
ning as  required  by  running  the  last  call  ac- 
cording to  the  last  course  stated  to  a  certain 
point,  though  the  last  call  would  thereby  be 
extended  about  355  poles  beyond  the  distance 
called  for.  Held,  in  view  of  the  inclusion  of 
the  islands  within  the  grant,  that  that  method 
of  location  would  be  adopted. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {|  6-13 ;   Dec.  Dig.  S  3.*] 

Appeal  from  Superior  Court,  Washington 
County;    Ferguson,  Judge. 

Action  by  W.  D.  Bowen  against  the  John 
Ia  Koper  Lumber  Company.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed. 

It  was  admitted  or  established  that  the 
land  claimed  by  plaintiff  was  embraced  with- 
in a  grant  to  Jos.  Dwight,  dated  March,  1758, 
and  that  the  eastern  boundary  of  plaintiff's 
land  was  coterminous  with  the  eastern  bound- 
aries of  this  grant.  The  boundary  of  the 
Joe.  Dwight  grant  was  as  follows:  "Begin- 
ning at  a  pine  In  the  mouth  of  the  Middle 
Branch;  thence  Wt  CO  poles  to  a  white  oak; 
thence  south  45  Wt  700  poles  to  Colo.  Robt 
West's  comer  tree;    thencK  Et.  40  poles  on 


the  said  West's  line  south  45  Wt  on  the  said 
line  640  poles  to  the  said  West's  comer  tree; 
thence  So.  45  Et.  60  poles  to  a  pine  in  the 
Beech  Island;  thence  north  51  Et  includ- 
ing the  islands  1,340  poles  to  the  first  station. 
Dated  3d  March,  1758."  The  plat,  so  far  as 
required  to  elucidate  and  explain  the  contro- 
versy and  the  discussion  thereon,  is  as  fol- 
lows: 


Pink,  on  bbmm  Ism/no. 

The  cutting  of  the  timber,  by  defendant, 
within  the  boundaries  F,  6,  A,  was  admitted, 
and  it  was  submitted  for  decision  that,  if 
the  eastern  boundary,  or  closing  line,  of  the 
Jos.  Dwight  grant,  was  the  line  F,  A,  the  cut- 
ting of  the  timber  was  not  wrongful,  but  i' 
the  boundary  was  correctly  shown  by  the  line 
F,  G,  A,  then  the  defendant  had  wrongfully 
trespassed  on  plaintiff,  and  he  was  entitled 
to  recoTer.  The  court  being  of  opinion  with 
the  defendant,  plaintiff  excepted,  submitted 
to  a  Judgment  of  nonsuit,  and  appealed. 

W.  B.  Rodman  and  Ward  &  Grimes,  for  ap- 
pellant W.  M.  Bond,  Sr.,  and  A.  O.  Gaylord, 
for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  beginning  comer  of  the  Jos.  Dwight 
grant,  to  wit,  a  pine  tree  at  the  mouth  of 
"Middle  Branch,"  marked  "A"  on  the  plat, 
and  the  subsequent  lines  and  comers,  were 
admitted  or  clearly  established  to  the  fifth 
call,  "a  pine  on  Beech  Island,"  indicated  on 
the  map  at  F,  and  the  question  at  Issue  de- 
pends, as  stated,  on  the  correct-location  of  the 
closing  call  of  the  grant,  "thence  north  51 
Et  including  the  Islands  1,340  poles  to  tha 
first  station." 
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It  was  recognized  at  an  early  period  wltb 
us  tluit  ot  necessity  certain  modifications 
were  required  in  the  principles  of  land  bound- 
ary and  tbe  evidence  usually  received  to  es- 
tablish it,  a  necessity  bom  chiefly  of  tbe 
rugged  and  unsettled  conditions  of  the  coun- 
try and  the  methods  freqnently  pursued  In 
making  the  original  sun'eys.  In  the  notable 
case  in  our  Reports  of  Cherry  v.  ^lade,  7  N. 
C.  82,  Chief  .Tastice  Taylor,  delivering  the 
principal  opinion,  refers  to  these  conditions 
and  the  decisions  of  tbe  courts  applicable  to 
them  88  follows:  "The  decisi<His  which  have 
taken  place  in  this  state  on  questions  of 
boundary  have  grown  out  of  the  peculiar  sit- 
uation and  circumstances  of  the  country,  and 
have,  beyond  the  memory  of  any  persons  now 
allre,  been  molded  to  meet  tbe  exigencies  of 
men  and  the  demands  of  Justice,  where  the 
mode  of  appropriating  an  almost  uninhabit- 
able forest  had  involved  land  titles  in  extreme 
confusion  and  tmcertainty.  In  many  cases 
surveys  were  no  otherwise  made  than  upon 
paper ;  and  In  many  others,  when  an  actual 
survey  was  made,  the  purchasers  from  the 
Lords  Proprietors  were  in  danger  of  losing 
their  land  by  an  inaccurate  description  of 
them,  the  omission  of  whole  lines,  and  the 
mistake  of  courses."  The  learned  judge  then 
proceeded  to  lay  down  certain  rules  on  ques- 
tions of  boundary,  and  refers  to  them  as  long 
established  and  approved  by  the  courts  as 
beet  promotive  of  right  and  "eftectual  for  the 
just  determination  of  almost  every  case  that 
has  arisen."    They  are  as  follows: 

"(1)  That  whenever  a  natural  boundary  Is 
called  for  in  a  xxttent  or  deed,  the  line  is  to 
terminate  at  It,  however  wide  of  the  course 
called  for  it  may  be,  or  however  short  or 
beyond  the  distance  specified. 

"(2)  Whenever  it  can  be  proved  that  a  line 
actually  run  by  the  surveyor  was  marked  and 
a  corner  made,  tbe  party  claiming  under  tbe 
patent  or  deed  shall  hold  accordingly,  not- 
withstanding a  mistaken  description  of  tbe 
land  in  the  patent  or  deed. 

"(3)  When  the  lines  or  courses  of  an  ad- 
Joining  tract  are  called  for  in  a  deed  or 
patent,  the  lines  shall  be  extended  to  them, 
without  regard  to  distance,  provided  those 
lines  and  courses  be  sufficiently  eSfabllshed, 
and  no  other  departure  be  permitted  from 
the  words  of  tbe  patent  or  deed  than  such  as 
necessity  enforces,  or  a  true  construction  ren- 
ders necessary. 

"(4)  Where  there  are  no  natural  boundaries 
called  for,  no  marked  trees  or  comers  to  be 
found,  nor  the  places  where  they  once  stood 
ascertained  and  Identified  by  evidence,  or 
where  no  lines  or  courses  of  an  adjacent  tract 
are  called  for,  in  all  such  cases  we  are  of 
necessity  confined  to  the  courses  and  distanc- 
es described  iq  the  patent  or  deed ;  for,  how- 
ever fallacious  such  guides  may  be,  there  are 
none  other  left  for  the  location." 

These  rules  have  been  recognized  as  sound 
and  applied  by  the  court  in  many  cases  on 
this  subject,  and  particularly  tbe  first,  as 
more  directly  relevant  to  the  questions  pre- 


sented on  this  ai^al,  in  Mitchell  v.  Welbom. 
149  N.  O.  347,  63  S.  E.  113.  Whitaker  v. 
Cover,  140  N.  C.  280,  52  S.  E.  681,  Redmond  v. 
Stepp,  100  N,  O.  217,  6  S.  B.  727,  and  Dickson 
V.  Wilson,  82  N.  C.  487— a  rule  that  is  never 
departed  from,  unless  accompanying  data  and 
relevant  facts  make  it  perfectly  clear  that  its 
application  would  lead  to  an  erroneous  con- 
clusion, as  In  the  recent  case  of  Lumber 
Company  v.  Button,  152  N.  C.  537,  68  S.  E. 
2.  Another  principle,  recognized  as  applica- 
ble to  these  questions  of  boundary,  is  "that 
in  determining  the  boundary  of  land  none  of 
the  calls  must  be  disregarded,  when  they  can 
be  fulfilled  by  any  reasonable  way  of  running 
the  lines,  which  will  be  deflected  only  when 
necessary  to  give  effect  to  the  intent  of  the 
parties  as  expressed  In  the  Instrument"  Mil- 
ler et  al.  y.  Bryan,  86  N.  C.  167. 

In  our  opinion  a  correct  application  of  the 
principles  stated  requires  a  reversal  of  his 
honor's  Judgment  in  the  present  ca^e,  to  wit, 
that  the  closing  line  should  be  run  N.  31*  E. 
1,^95  poles  to  the  beginning  comer  at  A,  from 
F  to  A.  If  this  last  call  contained  only  the 
words  "N.  51  E.  1,340  poles  to  the  first  sta- 
tion," the  conclusion  reached  by  his  honor 
would  be  clearly  correct  The  b^Innlng  cor- 
ner at  A,  being  a  natural  object,  or  being  a 
point  fixed  and  established,  would  control  the 
course  called  for  in  the  grant,  N.  51  E.,  and 
the  line  F,  A,  would  therefore  be  the  true 
line.  But  the  call  contains,  in  addition,  a 
most  important  provision,  N.  51  E.  "including 
the  islands."  It  appears  that  this  tract.  Long 
Acre,  embraced  within  the  boundary  of  tbe 
7o8^  Dwight  grant,  was  composed  of  a  long, 
narrow  strip  of  firm  land,  evidently  an  old 
shore  line,  and  just  east  of  it  was  an  exten- 
sive swamp,  containing  a  lot  of  timber  and 
the  usual  swamp  growth  and  also  several 
islands  of  firm  land  adjacent  to  this  old  shore 
line,  and  by  running  the  last  call  according 
to  tbe  course  stated  in  the  grant,  N.  51  E, 
marked  54  on  tbe  plat,  a  change  required  by 
the  variation  of  the  magnetic  needle,  to  O, 
and  thence  to  the  beginning,  would  include 
the  islands  and  close  tbe  survey  to  the  be- 
ginning as  required  by  the  grant  This  meth- 
od of  location  extends  the  length  of  the  dos- 
ing call  about  375  poles;  but  it  runs  tbe 
course  called  for  in  the  grant,  and  it  includes 
the  islands  adjacent  to  the  shore,  evidently  a 
purpose  that  the  parties  had  in  view.  And 
this,  we  think,  comes  nearer  the  requirement 
that  all  the  calls  of  the  grant  must  be  recog- 
nized where  it  can  be  reasonably  done,  and 
is  in  accord  with  the  position  "that  a  natural 
object,  when  called  for  [here,  the  islands], 
will  control  course  or  distance."  TWs  con- 
clusion also  finds  support  from  tbe  fact  in 
evidence  that  the  surveyor  found  an  old 
marked  line  from  F  to  G. 

The  case  before  us  comes  more  directly 
within  the  decisions  of  Clarke  v.  W^agner,  76 
N.  C.  463,  and  Long  v.  Long,  73  N.  C.  870. 
In  Clark's  Case  it  was  held:  "Although  nat- 
ural boundaries  control  course  and  distance^ 
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aiid  require  a  straight  .line  from  one  comer 
to  another,  yet,  where  the  grant  has  such 
other  description  by  natural  boundaries  (as 
the  boundary  of  an  Island)  as  to  require  a 
departure  from  a  straight  line,  the  latter  will 
control."  In  Long's  Case  it  was  held:  "Where, 
In  a  deed,  the  land  oonveyed  is  described  as 
follows:  'Beginning  on  -the  fifth  comer  of 
the  last-mentioned  300  acre  survey,  nutning 
thence  a  direct  line  to  the  Ramsey  ford,  so, 
Iiowev«r,  as  to  include  the  cleared  part  of 
Shingle  Island' — the  fifth  comer,  Ramsey 
ford,  and  Shingle  Island  are  established 
points,  and  a  direct  line  from  the  fifth  comer 
to  Ramsey  ford  will  not  touch  Shingle  Island, 
held,  that  a  direct  line  from  the  fifth  comer 
to  Shingle  Island,  so  as  to  include  the  cleared 
part  thereof/  and  thence  to  the  ford,  was  the 
proper  boundary  of  said  land."  And  Settle, 
Judge,  delivering  the  opinion,  said:  "We 
think  our  decisions  establish  beyond  doubt 
that  we  shall  go  from  the  fifth  comer  in  a 
direct  line  to  Shingle  Island,  so  as  to  include 
all  the  cleared  part  thereof,  and  thence  to 
the  ford.  This  construction  comes  nearer  giv- 
ing force  to  all  parts  of  the  description  than 
any  other  that  can  be  adopted,  and  is  in  con- 
sonance with  the  general  principles  of  our 
decisions.  Cherry  v.  Slade,  7  N.  C.  82; 
Shultz  v.  Young,  23  N.  C.  385  [40  Am.  Dec. 
413.]"    These  cases  are,  we  think,  dedsive. 

For  the  error  indicated,  the  judgment  of 
nonsuit  is  reversed,  and  the  cause  will  be 
proceeded  with  in  accordance  with  law. 

Reversed. 

(1S3  N.  C.  S7S) 

LEKINGTON  MIRROR  CO.  v.  PHIIADBL/- 
PHIA  CASUALTY  CO. 

(Supreme  Court  of  North   Carolina.     Nov.  10, 
1910.) 

1.  Appeal   and   Errob   ({   1022*)— Review— 
Referke's  Findings— Conclusiveness. 

Findiogs  of  fact  of  a  referee,  affirmed  by 
the  judge,  are  conclusive  on  appeal,  when  there 
is  any  evidence  tending  to  support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4015-4018;  Dec.  Dig.  S 
1022.*] 

2.  JuKT    (8    28*)— Right    to    Jury    Tbiai/— 
Waiver. 

Where  a  case  is  referred,  defendant  waives 
Its  right  to  a  jury  trial  by  not  demanding  It 
when  it  files  exceptions  to  the  report  of  the 
referee;  a  mere  exception  to  the  order  of  ref- 
erence not  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  !  188;    Dec.  Dig.  i  28.*] 

Appeal  from  Superior  Court,  Davidson 
County ;  W.  J.  Adams,  Judge. 

Action  by  the  Lexington  Mirror  Company 
against  the  Philadelphia  Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afiirmed. 

Walser  &  Walser  and  Max  L.  Arnstein,  for 
appellant,  E.  E.  Raper  and  McCrary  &  Mc- 
Crary,  for  appellee. 


PER  CURIAM.  This  is  an  action  upon  a 
policy  of  credit  Indemnity  insurance,  by 
which  defendant  agreed  to  indemnify  plain- 
tiff against  losses  on  sales  to  its  customers 
from  February  25,  1908,  to  August  3,  1909, 
and  on  accounts  against  solvent  customers, 
on  its  books  February  25,  1908,  for  goods 
shipped  since  April  3,  1907.  Plaintiff  seeks 
to  recover  $3,690.04  for  losses  on  two  ac- 
counts, which  It  claims  are  covered  by  the 
indemnity  clause  of  the  policy.  The  case  was 
referred,  and  the  defendant  excited,  and 
demanded  a  jury  trial. 

The  referee  reported  in  favor  of  the  jSlain- 
tlff,  except  as  to  an  account  for  $548.85, 
which  he  found  was  "outstanding  on  the 
books"  February  25,  1908,  and  was  for  goods 
shipped  since  April  3,  1097,  but  was  not 
solvent  on  February  25,  1908.  Plaintiff  ex- 
cepted to  this  finding,  and  the  court,  uinm 
what  we  deem  to  be  competent  and  sufficient 
evidence,  sustained  the  exception,  and  modi- 
fied the  report  accordingly.  The  referee's  find- 
ings of  fact,  when  there  Is  any  evidence  tend- 
ing to  support  them,  if  affirmed  by  the  judges 
are  conclusive  on  appeal.  Frey  v.  Lumber 
Co.,  144  N.  C.  759,  57  S.  E.  464 ;  Henderson 
V.  McLaln,  146  N.  O.  829,  59  S.  E.  87a  We 
cannot,  therefore,  sustain  the  exceptions  tak- 
en to  such  findings. 

The  defendant  waived  its  right  to  a  trial 
-by  jury  by  not  demanding  it  when  it  filed 
exceptions  to  the  report  of  the  referee.  It 
did  not  comply  at  all  with  the  rule  estab- 
lished by  this  court  in  such  cases.  Harris 
V.  Shaffer,  92  N.  C.  30;  Yelverton  v.  Coley, 
101  N.  C.  248,  7  S.  B.  672;  Driller  Co.  v. 
Worth,  117  N.  C.  515,  23  S.  B.  427;  Wilson 
V.  Featherstone,  120  N.  O.  446,  27  S.  B.  124 : 
Roughton  V.  Sawyer,  144  N.  C.  766,  "56  S.  B. 
480;  Ogden  v.  Land  Co.,  146  N.  C.  443,  59 
S.  E.  1027.  There  was  a  clear  abdication  of 
the  right  In  this  case,  as  the  record  shows. 
A  mere  exception  to  the  order  of  reference  is 
not  sufficient,  as  we  have  often  decided. 

We  have  carefully  examined  the  other  ex- 
ceptions, and  failed  to  discover  any  re- 
versible error  In  the  rulings  of  the  court 

No  error. 


(IBS  N.  C.  346) 
CITIZHNS*   &  MARINE  BANK   OF  TJBW- 
PORT  NEnVS  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North   CTaroUna.     Nov.  10, 
1910.) 

1.  Carriers  (j  59*)— Carthaoe  of  Goods- 
Bills  OF  Lading — Bona  Fide  Pcbchasers. 
In  an  action  against  a  carrier  for  injury 
to  a  shipment  of  corn,  in  the  absence  of  the  as- 
sertion of  any  equities  aeainst  the  consignor, 
it  is  no  defense  to  show  that  the  plaintiff  and 
holder  of  the  bill  of  lading,  drawn  to  the  order 
of  the  consignor  and  attached  to  a  draft  on  thfe 
purchaser,  is  not  a  holder  in  due  course,  if  be 
took  it  for  value,  or  that  it  was  given  as  col- 
lateral security. 

[Ed.    Note. — For    other   case^.    see    Carriers. 
Cent.  Dig.  §§  17^190;    Dec.  Dig.  §  59.»] 
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2.  Gabbikbs  (I  68*)— Cabbiage  of  Goods- 
Bills  OF  LiADIKO— CONSTBUCnOH  AND  OP- 
BBATION, 

Where  a  bill  of  lading  and  draft  attached 
were  drawn  to  the  onler  of  the  seller,  and  the 
bill  of  lading  could  not  be  surrendered  until 
the  draft  was  paid,  and  the  draft  was  not  paid, 
the  purchaser  could  not  acquire  title,  under  the 
rule  that  a  consignor  who  takes  a  bill  of  lading 
in  his  own  name  or  to  his  order  retains  title 
in  himself  until  the  bill  is  indorsed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $  179;    Dec  Dig.  {  5&») 

3.  Cabbiebs  <S  114*)- Cabbiage  of  Goods— 
Injuby  to  Goods— Termination  of  Lia- 
bility. 

The  liability  of  a  common  carrier  continues 
until  notice  of  the  arrival  of  goods  at  their 
destination  is  gi7en  and  a  reasonable  time  al- 
lowed to  remove  them,  which  notice  must  be  in 
writing,  and  may  be  delivered  personally,  left 
at  the  place  of  business  of  the  consignee,  or 
deposited  in  the  post  ofiSce. 

(Bd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  608-620;   Dec.  Dig.  i  114.*] 

4.  Carbiers  (S  136*)— Injuby  to  Goods- 
Questions  FOB  JUBY. 

In  an  action  against  a  carrier  for  damage 
to  com,  the  evidence  whether  the  consignee  had 
been  given  notice  of  the  arrival  of  the  goods 
held  sufficient  to  carry  the  question  of  defend- 
ant's negligence  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  596-598;   Dec.  Dig.  {  136.*] 

6.  Appeal  and  Ebbob  (f  843*)— Beview— 
Questions  of  Factt — Questions  Not  Neo- 
BSSABT  fob  Decision. 

In  an  action  against  a  carrier  for  injury  to 
a  shipment  of  com,  by  reason  of  the  failure  to 
notif^  the  consignee  of  its  arriral,  whereby  it 
remained  in  the  car  so  long  as  to  become  heat- 
ed, where  the  jury  found  it  negligent  as  a  car- 
rier the  appellate  court  need  not  determine 
whether  the  defendant  was  liable  as  a  ware- 
houseman. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Bhror,   Cent  Dig.  {{  3331-3341;    Dec.  Dig.  § 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  W.  J.  Adams,  Judge. 

Action  by  tbe  Citizens'  &  Marine  Bank  of 
Newport  News  against  the  Southern  Ballway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    No  error. 

This  action  was  brought  to  recover  dam- 
ages for  the  negligent  failure  to  transport 
and  deliver  a  certain  car  load  of  com,  and  for 
negligently  falling  to  take  proper  care  of  the 
com  while  In  the  custody  of  the  defendant, 
whereby  it  became  overheated  and  unfit  for 
use.  The  com  was  sold  by  the  Dabney  Brok- 
erage Company  of  Newport  News,  Va.,  to  the 
Carrolina  Roller  Mills  of  Durham,  N.  C,  and 
was  shipped  over  tbe  defendant's  line  to  Dur- 
ham. The  brokerage  company  drew  a  draft 
an  the  roller  mills  for  the  price  of  the  com, 
with  bill  of  lading  attached,  and  the  same 
was  indorsed  for  value  to  the  plaintiff,  which 
is  now  the  owner  thereof.  The  car  of  com 
arrived  at  Durham  on  March  21,  1907,  and, 
as  plaintiff  alleged  and  there  was  evidence 
tending  to  prove,  it  was  permitted  to  remain 
on  a  side  track  of  the  defendant  until  April 
3,  1907,  without  any  notice  to  the  roller  mills 


of  its  arrival.  When  tbe  car  was  opened,  tbe 
com  was  found  to  be  in  such  bad  condition, 
owing  to  the  high  temperature  at  that  time, 
that  the  roller  mills  refused  to  receive  it 
The  defendant  Introduced  evidence  which 
tended  to  show  that,  on  the  arrival  of  the 
car  of  com  at  Durham,  it  caused  to  be  de- 
posited In  the  post  office,  properly  addressed 
to  the  roller  mills,' a  postal  card  notifying 
that  company,  as  consignee,  that  the  com 
was  at  Its  station  ready  for  delivery,  and 
there  was  other  evidence  tending  to  show 
that  the  postal  card  had  been  received  by  the 
roller  mills.  With  reference  to  this  part  of 
the  case,  the  court  charged  the  Jury  that  if 
the  postal  card  was  mailed  to  the  roller  mills 
on  the  arrival  of  the  car,  or  within  a  reason- 
able time  thereafter,  the  law  presumed  that 
it  was  received,  and,  if  the  Jury  found  the 
fact  to  be  that  it  was  so  mailed,  there  was  no 
negligence  on  the  part  of  the  railway  com- 
pany, and  It  would  not  be  liable  for  any  dam- 
ages sustained  hy  the  plaintiff,  and  the  Jury 
should  answer  the  fifth  issue,  "No";  but  If 
they  found  that  no  such  notice  was  given, 
and  that  the  corn  was  damaged  by  tbe  negli- 
gence of  the  railway  company,  their  answer 
to  the  issue  should  be,  "Tes."  If  they  an- 
swered that  issue,  "Xes,"  they  would  assess 
the  amount  of  damages  under  the  next  issue. 
The  bill  of  lading  was  drawn  to  order  of  the 
shipper,  with  instructions  to  notify  the  roller 
mills. 

It  appeared  that  the  draft  (with  bill  of  lad- 
ing) was  sent  to  a  bank  in  Durham  for  col- 
lection, but  payment  was  refused  upon  de- 
mand, for  the  reason,  as  stated  by  the  roller 
mills  at  the  time,  that  the  corn  had  not  ar- 
rived. It  was  then  returned  to  the  plaintiff, 
and  the  amount  thereof  was  charged  to  the 
brokerage  company  on  its  books.  The  draft, 
with  bUl  of  lading,  was  again  purchased  by 
the  plaintiff  and  forwarded  in  the  same  way 
as  at  first  for  collection  and  payment  refused. 
The  plaintiff,  in  order  to  comply  with  some 
law  of  the  state  of  Virginia,  took  the  note  of 
the  brokerage  company  for  $1,400,  which  rep- 
resented the  amount  of  said  draft  and  others 
of  a  similar  tenor  given  by  the  brokerage  com- 
pany, and  by  agreement  with  it  retained  the 
drafts  as  collateral  security  for  the  payment 
of  the  note.  The  issues,  with  the  answers 
thereto,  are  as  follows:  (1)  Did  the  Dabney 
Brokerage  Company  sell  to  the  defendant 
Carrolina  Roller  Mills  one  car  of  corn,  as  al- 
leged in  the  complaint?  Answer:  Yes.  (2) 
Did  said  Dabney  Brokerage  Company  draw  a 
draft  on  the  defendant  Carrolina  Roller  Mills, 
with  bUl  of  lading  attached,  for  said  car  of 
com  and  indorse  the  same  to  the  plaintiff  for 
value?  Answer:  Tes.  (3)  Is  the  plaintiff 
the  holder  of  said  draft  in  due  course?  An- 
swer: No.  (4)  In  what  amount,  if  any,  is  the 
defendant  Carrolina  Boiler  Mills  indebted  to 
the  plaintiff?  Answer:  Nothing.  (5)  Was 
said  car  of  com  damaged  through  the  negll- 
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gence  of  the  defendant  Southern  Railway 
Company?  Answer:  Tes.  (6)  What  damage, 
If  any,  is  the  plaintiff  entitled  to  recover  of 
the  defendant  Southern  Railway  Company? 
Answer:  $439.97.  Judgment  was  rendered 
upon  the  verdict  against  the  railway  company, 
from  which  it  appealed. 

Gnthrie  &  Guthrie,  for  appellant  Fomhee 
&  Foushee,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  '  The  Jury  have  found  that  the  plain- 
tiff is  the  holder  for  value  and  the  owner  of 
the  draft  and  bill  of  lading,  and  we  do  not 
see  why  It  is  necessary  that  it  should  be  a 
bolder  in  due  course,  as  contended  by  coun- 
sel, to  entitle  it  to  recover  damages  for  in- 
jury to  the  com  caused  by  the  negligence  of 
the  defendant  Hutchinson  on  Carriers  (3d 
Ed.)  H  197,  198,  1320;  Hale  on  Bailments  & 
Carriers,  {§  123,  124.  The  carrier  asserted 
no  equity  or  other  kind  of  defense  against 
the  brokerage'  company  which  required  that 
the  plaintiff  should  be  a  holder  in  due  course 
in  order  to  be  protected  against  It  nor  can 
the  fact  that  plaintiff  took  a  note  from  the 
brokerage  company  for  the  amount  of  its  in- 
debtedness, and  retained  the  draft  and  bill 
of  lading  as  collateral,  affect  its  right  to  re- 
cover, as  it  is  still  the  owner  for  value  of 
both  papers,  having  acquired  title  thereto 
by  virtue  of  its  purchase  and  the  indorse- 
ment to  It  Tyson  v.  Joyner,  139  N.  C.  69,  51 
S.  Ek  803;  Bank  v.  Drug  Company,  152  N. 
C.  142,  67  S.  E.  253;  Thompson  v.  Osborne, 
152  N.  C.  408,  67  S.  B.  1029.  In  Young  v. 
Railway  Co.,  80  Ala.  100,  it  was  held  that 
where  a  vendor  and  shipper  of  goods  takes 
the  bill  of  lading  In  his  own  name,  or  it  is 
drawn  to  his  order,  he  thereby  retains  the 
title  in  himself,  and  the  carrier  cannot  right- 
fully deliver  the  goods  tp  any  other  person, 
except  on  his  order  or  by  transfer  of  the  bill 
of  lading.  In  this  case  it  appears  that  the 
title  and  property  in  the  corn  could  not  pass 
to  the  roller  mills  until  the  draft  was  paid 
and  the  bill  of  lading  surrendered;  and  the 
draft  has  not  been  paid. 

The  decisive  question  in  the  case  is  wheth- 
er the  railway  company  had  relieved  itself  of 
liability  as  carrier  by  giving  due  notice  of 
the  arrival  of  the  goods.  We  held,  in  Poyth- 
ress  V.  RaUway,  148  N.  C.  391,  62  S.  E.  515, 
IS  L.  R.  A.  (N.  S.)  427,  that  the  liabUlty  of  a 
common  carrier  continues  until  notice  of  the 
arrival  of  the  goods  at  their  destination  is 
given  and  a  reasonable  time  to  remove  them 
has  elapsed,  and  that  when  the  carrier  has 
complied  with  its  duty  in  this  respect,  its  lia- 
bility thereafter  is  that  of  a  warehouseman. 
The  notice,  as  we  further  held  in  that  case, 
need  not  be  served  personally  In  order  to  re- 
lieve the  railway  company  of  liability  as  car- 
rier ;  but  it  must  be  in  writing  and  delivered 
personally  or  by  leaving  it  at  the  place  of 
buMness  of  the  party  entitled  to  the  notice. 


or  by  depositing  ft  in  the  post  office,  as  re- 
quired by  the  rule  of  the  Corporation  Com- 
mission. The  subject  Is  ably  and  exhaustive- 
ly discussed  by  Justice  Brown  in  the  case 
Just  cited,  with  a  full  citation  of  the  authori- 
ties, and  no  elaboration  of  the  matter  Is  new 
required.  There  was  evidence  in  this  case 
that  the  defendant's  agent  had  deposited  a 
postal  card,  or  what  is  sometimes  called  an 
"advice  note,"  in  the  post  office,  informing  the 
roller  mills  of  the  arrival  of  the  corn,  and 
there  was  also  evidence  to  the  contrary,  and 
some  to  the  effect  that  after  the  goods  had, 
in  fact,,  arrived,  an  agent  of  the  roller  mills 
telephoned  to  the  defendant's  office  in  Etar- 
ham  and  inquired  about  the  com  and  was  in- 
formed that  it  had  not  arrived.  Some  time 
afterwards  the  goods  were  found  by  mere 
chance  to  a  closed  car  of  the  defendant  by  an 
agent  of  the  roller  mills,  on  a  side  track,  in 
a  damaged  condition  and  unfit  for  use.  The 
question  as  to  the  defendant's  negligence 
was  fairly  submitted  to  the  Jury  by  the  court 
upon  the  conflicting  evidence  and  under  proi>- 
er  instructions.  It  was  largely  a  question  of 
fact  which  the  Jury  have  decided  against  the 
carrier. 

It  is  not  necessary  that  we  should  consider 
whether  the  defendant  is  liable  as  warehouse- 
man, under  the  facts  and  drcupistances  of 
this  case.  If  it  had  discharged  its  duty  as  car- 
rier, or  its  liability  aa  such  had  been  con- 
verted into  that  of  a  warehouseman.  • 

We  have  examined  the  other  exceptions 
and  find  no  reversible  error  In  the  rulings  to 
which  they  were  taken. 

No  error. 


053  N.  C.  627) 

STATE  V.  WHITFIELD  et  al. 

(Supreme  Court  of  North  Carolina.-    Nov.  10, 
1910.) 

1.  Cbiminal   Law    (f   1044*)— Appeai/— Mat- 
TEBs  Reviewable. 

On  appeal  in  a  criminal  case,  an  assign- 
ment of  error  that  the  evidence  was  not  suffi- 
cient for  submission  to  the  jury  could  not  be 
conudered,  unless  there  was  a  prayer  to  that 
elfect  presented  at  the  close  of  tlie  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  2672-2675;    Dec.  Dig.  f  1044.*] 

2.  Assault    and    Battebt    ({   95*)— Submis- 
sion TO  Jury. 

In  a  trial  for  secret  assault,  evidence  held 
to  warrant  the  submission  of  the  case  to  tlie 
jury. 

[E>1.  Note.— For  other  cases,  siee  Assault  and 
Battery,  Cent  Dig.  |  141 ;   Dec.  Dig.  {  95.*] 

Appeal  from  Superior  Court,  Guilford 
County;  W.  J.  Adams,  Judge. 

Dave  Whitfield  and  others  were  convicted 
of  assault  and  certain  defendants  appeal. 
No  error. 

Wilson  &  Ferguson,  Morehead  &  Sapp,  and 
John  A.  Barringer,  for  appellants.  The  At- 
torney General  and  Geo.  L.  Jones,  for  the 
State. 
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CLARK,  C.  J.  The  HefendaBts,  Hogan, 
Whitfield,  Watson,  and  Colwell,  were  Indict- 
ed for  secret  assault  upon  Everett  Hamilton, 
by  dynamiting  the  bouse,  where  Hamilton 
and  his  family  were  sleeping,  on  the  night 
of  June  12, 1910.  They  were  all  found  guilty, 
and  all  but  C!olwell  appealed. 

The  first  assignment  of  error,  that  the  evi- 
dence was  not  sufficient  to  be  submitted  to 
the  jury,  could  not  be  considered,  unless 
there  was  a  prayer  to  that  effect,  presented 
at  the  dose  of  the  evidence.  State  v.  Harris, 
120  N.  G  577,  26  S.  BJ.  774,  and  cases  there 
dted,  and  the  annotations  to  that,  case  In 
the  Annotated  Edition.  However,  as  it  is 
not  entirely  clear  from  the  record  wheth- 
er such  prayer  was  submitted,  we  will  con- 
sider the  error  alleged.  The  evidence  is 
that  Hamilton  operated  a  small  store  In 
Greensboro,  attached  to  which  were  three 
or  four  rooms  in  the  rear,  which  were 
used  as  a  dwelling.  This  part  of  the  house 
was  blown  up  by  dynamite  on  the  night  of 
.Tune  12,  1910,  and  the  Inmates  narrowly  es- 
caped death.  Soon  after  the  explosion,  the 
defendant  Colwdl  was  there,  and  asked  Ham- 
ilton if  he  had  any  idea  who  did  it.  A  few 
moments  before,  some  one  stepped  on  the 
porch,  and  said:  "We  want  to  stay  all  night 
We  are  from  Salsbury."  At  Hamilton's  re- 
quest, his  wife  replied  that  he  was  asleep, 
and  she  would  not  wake  him,  and,  besides, 
they  tiad  no  room  in  the  house,  and  they 
could  not  stay.  Hamilton  testified  that  he 
recognized  the  voice  as  that  of  defendant 
Hogan.  The  parties  then  left,  and  in  a  few 
minutes  the  blinds  were  thrown  open,  the 
window  lights  knocked  out,  and  then  follow- 
ed the  explosion.  Hamilton  also  testified 
that  the  same  evening  the  defendant  Whit- 
field, Ms  brother  Tom,  and  several  others 
were  at  his  house ;  that,  while  there,  the  de- 
fendant Whitfield  asked  Hamilton  if  there 
was  a  warrant  out  against  him  (T^'^hltfleld), 
and  he  replied  that  he  thought  there  was. 
Whitfield  then  asked  him  to  arrange  to  have 
it  taken  up,  and  ofTered  to  send  the  witness 
down  street  in  a  carriage.  Whitfield's  broth- 
er said  to  witness,  In  the  presence  of  defend- 
ant Whitfield,  "I  am  going  to  get  even  with 
you."  There  was  evidence  that  the  mayor 
and  chief  of  police  had  employed  Hamilton 
as  a  detective  to  assist  in  executing  the  law 
against  gambling  and  liquor  selling,  and  that 
he  reported  all  these  defendants,  and  that 
warrants  were  out  for  all  of  them  at  the 
time  the  dynamiting  was  done.  Mrs.  Hamil- 
ton testified  that  two  days  before  the  explo- 
sion the  defendant  Hogan  came  to  her  house, 
asked  for  Hamilton,  and,  finding  that  he  was 
not  in,  began  cursing  him,  and  said  he  would 
give  him  something  to  take  out  warrants 
for;  said,  if  he  met  him,  he  would  kill  him. 
Another  witness  for  the  state  testified  that 
on  Saturday  evening,  before  the  explosion 
that  night,  he  saw  the  defendants  Whitfield 


and  Watson  together,  and  heard  Whitfield 
ask  Watson  if  he  had  seen  George  Colwell, 
and,  upon  his  replying  "No,"  he  asked  Wat- 
sou,  "Have  you  got  that  dynamite?"  who  re- 
plied, "No ;  I  gave  your  wife  the  money,  and 
told  her  to  get  the  dynamite,  and  put  it 
under  the  lower  corner  of  the  bouse,"  and. 
pointing  to  the  comer  of  Hamilton's  house, 
said,  "I  told  her  to  put  it  ther^"  Whitfield 
said,  "I  will  kill  Hamilton  if  he  meases  with 
my  business,"  and  Watson  replied,  "I  would 
like  to  go  to  his  funeral."  That  afternoon 
he  saw  Whitfield's  wife,  Whitfield,  and  Wat- 
son together;  that  after  they  separated  he 
heard  Watson  call  Loula  (Whitfield's  wife) 
and  ask'her  to  stop ;  that  he  then  went  up  to 
her,  and  gave  her  money,  and  told  her  to  get 
something,  addiitg,  "Bring  it  back  here." 
There  was  evidence  that  these  four  defend- 
ants were  bosom  friends,  and  stayed  and 
went  together  all  the  time.  Hogan,  when  ar- 
rested, made  contradictory  statements  as 
to  his  whereabouts  that  night' 

There  was  evidence  that  these  defendants 
were  aU  much  irritated  against  Hamilton, 
because  warrants  had  been  Issued  against 
them,  on  account  of  evidence  procured  against 
them  by  Hamilton,  as  a  detective;  that  they 
had  endeavored  In  vain  to  get  him  to  with- 
draw the  warrants;  that  they  had  made 
threats  against  him;  that  two  of  them  bad 
concurred  In  getting  dynamite  that  same 
evening,  and  directing  it  to  be  placed  under 
Hamilton's  house;  that  one  of  them,  accom- 
panied  by  other  parties,  called  at  the  house 
shortly  before  the  explosion,  evidently  to 
learn  If  Hamilton  was  at  home,  and  that  an- 
other was  present  immediately  after  the  ex- 
plosion, doubtless  to  learn  if  he  had  l>een 
killed,  and  that  all  four  of  these  defendants 
were  Inseparable  companions,  and  engaged, 
probably  jointly,  In  the  illicit  sale  of  spirit- 
uous liquor,  for  warrants  were  out  against 
all  of  them  at  the  same  tlmie,  as  the  result 
of  the  detective  work  done  by  Hamilton.  Tha 
judge  did  not  err  in  sabmltting  the  case  to 
the  jury.' 

The  other  exceptions  do  not  require  serious 
discussion. 

No  error. 


(1S3  N.  C.  3S8) 

KIME  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  Trial  (8   165*)— Nonsuit— Considebatiok 
OF  Evidence. 

On  a  motion  for  nonsuit,  plaintiff's  evi- 
dence  must  be  taken  as  true  and  considered  in 
the  light  most  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cenfa 
Dig.  S§  373,  374;    Dec.  Dig.  S  165.*] 

2.  CaKRIERS       (§      218*)— FBEIQHT— INJUBIKS— 

Notice  of  Claim. 

The  object  of  a  stipulation  in  a  bill  of  lad- 
injt  requiring  written  notice  by  the  shipper  of 
injury  to  stock  is  not  to  relieve  the  carrier  of 
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liability,  but  to  enable  it  by  proper  investigatioa 
to  protect  itself  against  unoust  claims ;  and  a 
railroad  company  cannot  claim  to  have  been 
injured  by  lack  of  notice  of  injury  to  cattle 
where  it  nad  ample  opportunity  to  make  fall 
investigation  of  their  condition,  and  did  so  be- 
fore they  were  commingled  with  the  other  stock. 
[Dd.  Note.— For  other  cases,  see  Carriers, 
Cent  Wg.  8  947 ;   Dec.  Dig.  J  218.»] 

8.  Cabriebs  (S  218*)— Ijvi:  Stock— Bilm  of 
LiADiNO  — Reasonableness  of  Stipuijl- 
TioNS— Notice  of  Injuby. 

A  stipulation  In  a  bill  of  lading  requiring 
written  notice  of  claim  for  damages  to  live 
stock  to  be  given  to  the  carrier  before  the  stock 
is  commingled  with  other  stock  is  a  reasonable 
regulation  to  protect  the  carrier  against  unjust 
claims  by  giving  opportunity  for  examination. 
[EM.  Note. — For  other  cases,  see  Carriers, 
Cent.  EKg.  S  938;  Dec.  Dig.  i  218.*] 

4.  Cabriebs  (§  218*)— LiVK  Stock— Notice  of 
Injubt— Faildbk  to  Give  Notice— Effect. 
Where  notice  of  injury  to  stock  could  not 
be  given  to  the  company's  agent  at  destination 
before  unloading  because  of  his  absence,  and 
the  conductor  had  oral  notice  of  their  injured 
condition  before  unloading,  and  the  stock  were 
removed  only  200  yards  from  where  they  were 
examined  by  the  agent  and  the  company's  stock 
insjpector  before  being  commingled  with  other 
stock,  the  company  was  not  relieved  of  liability 
for  such  injuries  because  written  notice  there- 
of, verified  by  the  shipper,  was  not  given  as 
required  by  the  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  947;  Dec  Dig.  {  218. •] 

Appeal  from  Superior  Court,  Alamance 
County;  W.  J.  Adams,  Judge. 

Action  by  H.  G.  Kime  against  tbe  South- 
ern Rftilway  Company.  From  a  judgment 
for  plalntiCt,  defendant  appeals.  Affirmed. 
The  bin  of  lading  required  a  written  notice 
of  damage  to  the  stock,  verified  by  the  ship- 
per, to  be  given  to  the  carrier,  before  the 
stock  were  removed. 

Parker  &  Parker  and  W.  B.  Rodman,  for 
appellant    W.  H.  Carroll,  for  appellee. 

CLARK,  O.  J.  This  was  an  action  for 
damages  to  a  car  load  of  horses  while  in 
transit  from  Richmond,  Va.,  to  Burlington, 
N.  C,  caused  by  the  negligence  of  the  de- 
fendant The  jury  found  that  the  horses  had 
been  injured  by  the  negligence  of  the  defend- 
ant and  assessed  the  damages  at  $300.  The 
plaintiff  admits  in  his  evidence  that  on  the 
afternoon  when  he  unloaded  the  said  horses 
at  Burlington,  N.  C,  that  he  did  not  give 
any  notice  to  the  agent  of  the  defendant  in- 
forming blm  of  said  injuries  or  of  his  inten- 
tion of  making  a  claim  for  said  damages. 
His  excuse  for  not  doing  so  was  that  the 
agent  had  left  the  depot  and  could  not  be 
found,  and  the  agent  admits  that  he  was  not 
at  the  depot  when  the  horses  were  unloaded. 
The  evidence  is  uncontradicted  that  said 
stock  was  removed  from  the  premises  of  the 
defendant  to  the  stables  of  the  plaintiff, 
about  200  yards  away,  and  there  kept  sepa- 
rate and  apart  from  other  stock  until  both 
the  agent  at  Burlington  and  the  stock  in- 


spector for  the  defendant  codapany  had  ample 
opportunity  to  examine  and  both  of  them  did 
actually  examine  the  injured  stock.  The  con- 
ductor of  the  train  which  brought  the  car 
load  of  horses  to  Burlington  admitted  that 
he  had  notice  of  the  injuries  before  the 
horses  were  unloaded,  that  he  saw  one  horse 
with  his  legs  through  the  slats  of  the  car, 
and  stopped  the  train  at  request  of  plaintlfC, 
so  that  the  leg  could  be  extricated,  but  made 
no  attempt  to  further  ascertain  the  extent 
of  the  injuries  sustained  by  said  horses. 

The  first  two  assignments  of  error  are  to 
the  failure  of  the  court  to  nonsuit  the  plain- 
tiff. It  is  well  settled  that  on  a  motion  to 
nonsuit  the  evidence  of  the  plaintiff  must 
be  accepted  as  true,  and  considered  in  the 
light  most  favorable  to  him.  Hopkins  v. 
Railroad  Co.,  131  N.  G  463,  42  S.  E.  902; 
Snider  v.  Newell,  132  N.  C.  814,  44  S.  E.  354. 
There  was  plenary  evidence  to  submit  the 
case  to  the  Jiury  upon  the  first  issue  whether 
the  stock  were  injured  by  the  negligoice  of 
the  defendant 

The  case  turns  upon  the  other  two  assign- 
ments of  error,  which  raise  the  question 
whether  the  failure  of  the  plaintiff  to  give 
formal  written  notice  of  his  loss  and  inten- 
tion to  demand  compensation  before  remov- 
ing the  stocl^  from  defendant's  premises  is  an 
absolute  bar  to  his  recovery,  if  otherwise  en- 
titled. The  object  of  such  stipulation  is  not 
to  relieve  the  carrier  of  Its  liability  for  negli- 
gence, but  simply  to  give  such  notice  as  will 
enable  it  by  proper  investigation  to  protect 
Itself  from  fraudulent  or  unjust  claims. 
Hlnkle  v.  Railroad,  126  N.  Q  939,  36  S.  E. 
348,  78  Am.  St  Rep.  686.  The  defendant 
does  not  claim  that  any  disadvantage  has 
come  to  it  for  lack  of  such  notice,  for  it  had 
ample  c^portunity  to  make  full  investiga- 
tion, and,  in  fact  did  make  It  before  the 
stock  was  Intermingled  with  the  other  stock. 
Besides,  the  notice  can  be  given  orally  as 
well  as  in  writing.  The  conductor  tiad  such 
notice  before  the  stock  was  unloaded.  It  was 
the  defendant's  own  fault  that  the  agent  was 
not  at  the  depot  when  the  stock  was  unload- 
ed, and  notice  both  oral  and  written  was 
given  him  as  soon  as  he  could  be  found,  and 
before  the  stock  were  intermingled  with  the 
other  stock.  It  was  held  In  Wood  v.  Rail- 
road, 118  N.  C.  1063,  24  S.  E.  705,  that  such 
stipulations  "are  conditions  in  the  nature  of 
estoppels,  and,  when  enforced,  operate  to  pre- 
vent the  enforcement  of  the  obligations  of 
the  contract  Such  restrictions,  when  reason- 
able, will  be  sustained.  But  as  they  are 
restrictions  upon  the  common-law  rights  of 
the  obligations  of  common  carriers,  they  are 
not  favored  by  the  law."  To  same  purport 
Lawson,  Carriers,  114, 115.  Here,  Indeed,  the 
objectlcm  cannot  be  raised  of  want  of  notice 
because  the  horses  were  injured  while  in  the 
custody  of  the  defendant  which  had  full  no- 
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tlce  thereof,  through  Its  conductor,  and  the 
complaint  to  him  of  the  plaintift  before  the 
horses  were  unloaded.  Jones-Lane  Co.  v. 
Railroad,  148  N.  C.  587,  62  S.  E.  701 ;  Breed- 
ing Ass'n  V.  Railroad,  152  N.  0.  345,  67  S. 
E.  748.  We  fully  Indorse  the  ruling  In 
Austin-Stephenson  Oo.  v.  Railroad,  151  N. 
C.  137,  65  S.  E.  757,  that  a  stipulation  In  a 
bill  of  lading  requiring  written  notice  of 
claim  for  damages  to  be  glren  the  carrier 
before  the  live  stock  is  removed  or  Inter- 
mingled with  other  live  stock  Is  a  reasonable 
regulation  to  protect  carriers  against  false 
or  unjust  claims  by  affording  them  an  oppor- 
tunity for  examination.  An  exception  to 
such  stipulation  was  recognized  in  Jones- 
Lane  Co.  T.  Railroad,  148  N.  G.  580,  62  S.  B. 
701,  on  the  facts  of  that  case.  The  farts  in 
this  case  are  still  stronger,  for  here  the 
company  had  notice  through  its  conductor 
of  the  injuries  before  unloading.  Notice 
could  not  be  given  to  the  agent  at  the  time 
because  of  his  absence.  The  stock  were  re- 
moved, only  200  yards,  and  notice  was  given 
to  the  agent  as  soon  as  he  could  be  found, 
and  the  stock  were  examined  by  him  and 
the  stock  inspector  before  they  were  inter- 
mingled with  other  live  stock. 
No  error. 


(153  N.  C.  288) 
JONES  V.  LIFE  INS.  CO.  OF  VIRGINIA. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  Appeai.  and  Ekrob  ({   1066*)— Habmless 

EBBOB  —  INBTBUCTIONS  —  PBEJDDICIAL      EF- 
FECT. 

In  an  action  to  reform  a  life  policy,  on  the 

? round  of  mistake  by  plaintiff  and  fraud  by  de- 
endant  in  falsely  representing  that  plaintiff 
would  receive  back  premiums  paid,  with  inter- 
est at  its  maturity,  defendant  requested  a  charge 
that  if  about  two  years  before  maturity  of  tne 
policy  plaintiff  was  told  that  he  would  not  at 
maturity  receive  the  back  premiums  paid  with 
4  per  cent.  Interest,  and  with  such  knowledt^e 
continued  to  pay  the  premiums,  he  thereby 
waived  any  benefit  except  as  provided  by  the 
policy,  and  the  jury  should  answer  the  sixth 
issue  "Yes";  the  sixth  special  issue  submitted 
being  whether  plaintiff  waived  his  right  to  rely 
upon  the  false  representations,  which  instruc- 
tion the  court  gave  after  adding  thereto,  "un- 
less you  further  find  •  •  •  that  defendant, 
through  its  agents,  after  such  knowledge  was 
acquired  by  the  plaintiff"  led  him  to  believe  that 
he  would  receive  premiums  hack  at  maturity  of 
the  policy,  with  interest.  Held,  that  the  addi- 
tion to  uie  instruction  requested,  without  any 
evidence  to  support  it,  was  prejudicial  to  de- 
fendant, and  was  reversible  error. 

[Ed.   Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4220;    Dec  Dig.  J  1066.*] 

2.  Appeal  and  Ekbob  <S  1172*)— Disposition 
— New  Tbiai/— New  Trial  in  Pabt. 

Defendant  will  be  granted  a  new  trial  be- 
cause of  such  error  only  on  the  sixth  issue ;  no 
exception  having  been  taken  to  the  charge  upon 
the  other  issues,  and  the  sixth  issue  being  dis- 
tinct from  the  others,  which  were  whether  the 
alleged  representations  were  made,  were  false, 
were  relied  on  by  plaintiff,  inducing  him  to  take 
the   policy,    whether   plaintiff    surrendered    that 


policy  and  accepted  another,  and  the  amount  h« 
was  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4555-4561;  Dea  Dig.  i 
1172.*] 

Appeal  from  Superior  Court,  Guilford 
County;    W.  J.   Adams.  Judge. 

Action  by  Seaborn  R.  Jones  against  the 
Life  Insurance  Company  of  Virginia.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
New  trial  granted  in  part 

Civil  action.  This  was  an  action  brought 
to  reform  a  policy  issued  by  the  defendant 
on  September  7,  1696,  to  the  plaintiff,  on  the 
ground  of  mistake  on  the  part  of  the  plain- 
tiff and  fraud  on  the  part  of  the  defendant 
The  defendant  denying  the  alleged  fraudu- 
lent representations,  alleged  that  in  Septem- 
ber, 1898,  the  plaintiff  surrendered  the  poli- 
cy issued  in  1896  and  accepted  a  new  policy 
from  It;  and,  further,  that  more  than  a 
year  before  the  policy  Issued  in  1896  ma- 
tured, it  being  a  10-year  policy,  to  wit.  In 
May,  1905,  an  agent  of  defendant  fully  ex- 
plained to  plaintiff  the.  terms  of  that  policy 
and  told  him  that  the  representations  made 
to  him  at  the  time  the  contract  was  entered 
into,  and  upon  which  he  relied,  were  not 
true;  that  the  policy  contained  no  such 
statement  and  he  would  receive  no  such 
settlement,  to  wit  the  payment  of  what  he 
had  paid  in  weekly  premiums  and  4  per 
cent  interest  thereon  at  maturity,  as  plain- 
tiff claimed;  and  that  thereafter  plaintiff 
continued  to  pay  weekly  as  theretofore  until 
the  maturity  of  his  policy  in  September, 
1906.  The  plaintiff  denied  that  he  bad  re- 
ceived any  such  information.  Upon  this  ev- 
idence the  defendant  requested  the  follow- 
ing special  instruction:  "The  court  charges 
you  that  If  you  find  from  the  evidence  that 
about  two  years  before  maturity  of  policy 
sued  on,  the  plaintiff  was  told  that  he  would 
not  at  its  maturity,  receive  back  premiums 
paid,  with  4  per  cent  Interest  and  with  that 
knowledge  he  continued  to  pay  premiums, 
he  thereby  waived  any  benefit  except  as  pro- 
vided by  the  policy,  and  you  will  answer  the 
sixth  issue,  'Yes.' "  His  honor  gave  this  in- 
struction, but  added  thereto  the  following: 
"Unless  you  further  find  from  the  evidence 
that  the  defendant  through  its  agents,  aft- 
er such  knowledge  was  acquired  by  the 
plaintiff,  lulled  the  plaintiff  into  security  or 
led  the  plaintiff  to  believe  that  be  would  re- 
ceive premiums  at  maturity  of  the  policy, 
together  with  interest  thereon  at  the  rate  of 
4  per  cent"  The  defendant  excepted  to  this 
addition  to  its  prayer,  upon  the  ground  that 
there  was  no  evidence  to  support  it.  There 
was  no  contention  as  to  the  amount  paid  by 
the  plaintiff;  the  defendant  admitting  that 
plaintiff  had  fully  performed  the  contract 
His  honor  submitted,  without  objection,  the 
following  Issues  to  the  jury: 

"(1)  Did  the  defendant  through  Its  agents, 
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represent  to  plaintiff  that  It  could,  and 
would,  issue  to  said  plaintiff  an  insurance 
policy  on  tils  life,  witli  the  provision  tliere- 
in  stipulated  that  &t  the  end  of  10  years 
from  date  thereof  the  plaintiff  might  with- 
dsaw  the  whole  amount  of  premiums  paid 
In,  with  4  per  cent  interest  thereon? 

"(2)  If  so,  was  such  representation  false? 

"(3)  If  80,  iwas  such  representation  relied 
upon  by  the  plaintiff? 

"(4)  If  80,  was  the  plaintiff  Induced  there- 
by to  enter  into  said  contract  of  insurance? 
•  "(5)  Did  the  plaintiff  surrender  said  poli- 
cy and  accept  from  defendant  another  policy, 
as  alleged  in  the  answer? 

"(6)  Did  the  plaintiff  waive  his  right  to 
rely  upon  said  false  representations? 

"(7)  What  amount  Is  the  plaintiff  entitled 
to  recover  of  the  defendant?" 

The  Jury  answered  the  issues  as  follows: 
The  first,  second,  third,  and  fourth  issues, 
"Yes."  The  fifth  and  sixth  issues,  "No." 
The  seventh  Issue,  "$130  with  interest  from 
maturity."  Judgment  was  rendered  there- 
upon for  the  plaintiff  for  $130,  with  Inter- 
est at  4  per  cent  from  September  7,  1906, 
and  the  defendant  appealed  to  this  court 

King  &  Kimball  and  Thomas  S.  Beall,  for 
appellant.  Spencer  B.  Adams  and  Scott  & 
McLean,  for  appellee. 

MANNING,  J.  This  case  does  not  differ 
in  the  false  representations  alleged  and  prov- 
en to  the  satisfaction  of  the  Jury  from  the 
facts  alleged  in  Caldwell  y.  Insurance  Co., 
140  N.  C.  100,  52  S.  B.  252 ;  Sykes  v.  Insur- 
ance Co.,  148  N.  C.  13,  61  S.  E.  610;  Stcoud 
V.  Insurance  Co.,  148  N.  C.  54,  61  &  E.  626; 
Whitehurst  v.  Insurance  Co.,  149  N.  C.  273, 
62  S.  E.  1067;  Jones  v.  Insurance  Co.,  151 
N.  G.  54,  65  S.  E.  602.  The  entire  evidence 
taken  at  the  trial  is  embraced  in  the  record, 
and  we  have  carefully  examined  It  No  ex- 
ception was  noted  to  the  admission  or  re- 
Jectloh  of  evidence  offered ;  and  the  excep- 
tions to  bis  honor's  charge  are  addressed  ex- 
clusively to  his  charge  upon  the  sixth  is- 
sue. We  can  find  no  evidence  in  the  record 
to  support  the  modification  and  addition  to 
the  special  Instruction  requested  by  the  de- 
fendant His  honor  evidently  followed  the 
instruction  given  by  the  trial  Judge  in  Cald- 
well V.  Insurance  Co.,  supra,  which  was  ap- 
proved by  this  court,  but  in  that  case  we 
held  there  was  evidence  to  support  it  In 
this  case,  we  can  find  none.  The  only  evi- 
dence of  reassuring  statements  coming  from 
the  plaintiff  was  that  such  statements  were 
made  by  a  superintendent  or  agent  and  it 
is  not  material  by  which  made,  but  these  re- 
assuring statements  were  made  several  years 
prior  to  the  time  fixed  by  the  defendant's 
witness,  Stone.  As  to  Stone's  testimony, 
the  plaintiff  denied  that  any  such  conversa- 


tion as  detailed  occurred,  and  the  issue  of 
veracity  was  thus  distinctly  presented.  The 
defendant  was  Justly  entitled  to  have  the 
instruction  predicated  upon  Stone's  testimo- 
ny presented  to  the  Jury.  The  addition 
made  to  the  prayer  was  obviously  prejudi- 
cial to  the  defendant,  unless  there  was  evi- 
dence to  support  It,  and  constitutes  rever- 
sible error  under  many  decisions  of  this 
court  Stewart  v.  Carpet  Co.,  138  N.  O.  60, 
50  S.  E.  562 ;  Burton  v.  Mfg.  Co.,  132  N.  O. 
17,  43  S.  E.  480;  King  v.  Wells,  94  N.  C. 
344;  Jolnes  v.  Johnson,  133  N.  C.  487,  45 
S.  E.  828;  Hassard-Short  v.  Hardison,  117 
N.  O.  63,  23  S.  E.  96;  Harrison  v.  Telegraph 
Co.,  136  N.  C.  381,  48  S.  E.  772;  Bryan  v. 
Railroad,  134  N.  G  538.  47  S.  E.  15.  The 
same  principle  underlying  It,  it  has  been 
uniformly  held  that  it  is  not  error  for  the 
trial  Judge  to  refuse  an  instruction  not  t>a,s- 
ed  upon  evidence. 

But  we  think  this  error  entitles  the  de- 
fendant to  have  only  the  sixth  issue,  the 
finding  upon  which  alone  was  affected  by 
the  error,  submitted  to  another  Jury.  No 
exception  is  taken  to  the  charge  of  the  court 
upon  the  other  issues.  If  the  Jury  should, 
at  the  next  trial,  answer'  the  sixth  issue 
"Tes,"  then  the  defendant  will  be  entitled  to 
Judgment  for  costs.  If  it  shall  be  answered 
"No,"  the  plaintiff  will  be  entltied  to  Judg- 
ment In  Holmes  v.  Godwin,  71  N.  C.  306, 
approved  in  Burton  v.  Railroad,  84  N.  C. 
192,  Bynum,  J.,  declares;  "The  power  to 
award  a  partial  new  trial,  or  an  inquiry  of 
damages  when  they  have  been  erroneously 
assessed  without  disturbing  the  findings 
which  dispose  of  the  merits  of  the  case.  Is 
both  convenient  and  useful,  however  deli- 
cate and  difficult  may  be  its  application  in 
particular  cases.  It  certainly  should  not  be 
exercised  except  in  a  clear  case."  In  Ben- 
ton V.  Collins,  125  N.  C.  83,  34  S,  E.  242,  47 
L.  R.  A.  33,  it  Is  said  that  the  practice  ot 
this  court  to  order  new  trials  on  particular 
or  restricted  issues  is  supported  by  numer- 
ous authorities  and  cover  a  long  series  of 
years.  Many  of  them  are  cited  in  that  case. 
But  the  court  said,  which  admonition  is 
quoted  in  Jarrett  v.  Trunk  Co.,  144  N.  C 
299,  56  S.  E.  937:  "Before  Buch  new  trials, 
however,  are  granted,  it  should  clearly  ap- 
pear that  the  matter  involved  is  entirely 
distinct  and  separate  from  the  matters  in- 
volved in  the  other  issues,  and  that  the  new 
trial  can  be  had  without  danger  of  compli- 
cation with  other  matters."  It  Is  obvious 
to  us  that  the  matter  involved  in  the  sixth 
issue  submitted  by  his  honor  is  entirely  dis- 
tinct and  separate  from  the  matters  involv- 
ed in  the  other  Issues,  and  there  can  be  no 
danger  of  complications  with  other  matters 
by  limiting  the  new  trial  to  that  issue  alone^ 
We  so  direct 

Partial  new  trial. 
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(1S3  N.  O.  396) 

GILBRBATH  t.  CITT  OF  GREENSBORO. 

(Snpreine  Court  of  North  Carolina.     Not.  10, 
1910.) 

1.  MUHICrPAI.  COBPORATIONS  (|  759*)— TREAT- 
MENT OF  Place  as  Public  Street— Eitect 

ON    CITT'8    LlABn,ITT   FOB   INJURIES. 

If  the  authorities  of  a  city  have  treated 
a  place  as  a  public  street,  taking  charge  of  it 
ana  regulatine  it  as  they  do  other  streets,  and 
a  person  is  injured  in  consequence  of  the  negli- 
gent manner  in  which  the  city  maintains  it, 
the  city  when  sued  for  such  injury  cannot  ques- 
tion the  regularity  of  the  proceedings  by  which 
the  place  became  a  street  or  the  authority  by 
which  it  was  originally  established. 

[EH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1595-1600;  Dec 
Dig.   S  759.»] 

2.  Municipal  Cobpobations  (S  821*)— Treat- 
ment OF  Place  as  Poblic  Street — Ques- 
tion OF  Fact. 

Whether  a  dtj(  has  assumed  such  control 
of  a  place  in  question  as  to  make  it  liable  for 
an  injury  therein  as  for  an  injury  on  a  public 
street  is  a  question  of  fact 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1746;  Dec.  Dig.  8 
821.»] 

Appeal  from  Superior  Court,  Guilford 
County;  W.  J.  Adams,  Judge. 

Action  by  C.  Bf.  OUbreath  against  the  City 
of  Greensboro.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Shaw  &  HInes,  for  appellant  R.  O.  Strud- 
wlck,  Stedman  &  Cooke,  and  ^.  P.  Bynum, 
for  appellee. 

PER  CURIAM.  The  plaintiff  was  Injured 
by  his  wagon  running  into  a  hole  on  Cum- 
berland street,  in  the  defendant  city,  and 
throwing  him  off  and  running  over  hlis  leg, 
which  necessitated  its  amputation. 

We  are  of  opinion  that  the  evidence  was 
amply  sufficient  to  establish  the  fact  that 
the  defendant's  authorities  had  several  years 
prior  to  the  injury  taken  charge  of  and 
treated  Cumberland  street  as  a  public  street 
of  the  city  of  Greensboro;  that  the  overseer 
of  streets,  an  official  of  said  city,  had  by  di- 
rection ot  the  street  committee  and  Its  suc- 
cessor, the  street  commission  of  said  city,  re- 
paired and  taken  control  of  that  street  and 
that  for  some  years  'it  had  been  used  as  a 
public  street  of  the  dty.  Upon  sudi  evi- 
dence, the  law  Is  well  stated  by  the  leading 
case  of  Mayor  t.  Sheffield,  71  U.  S.  189,  18 
I*  Ed.  416,  Where  it  is  said :  "If  the  authori- 
ties of  a  city  or  town  have  treated  a  place 
as  a  public  street,  taking  charge  of  it  and 
regulating  it  as  they  do  other  streets,  and 
an  individual  is  injured  in  consequence  of 
the  negligent  and  careless  manner  in  which 
this  is  done,  the  corporation  cannot,  when  It 
Is  sued  for  such  injury,  throw  the  party  up- 
on an  Inquiry  Into  the  regularity  of  the  pro- 
ceedings by  which  the  land  became  a  street 
or  into  the  authority  by  which  the  street  was 
originally  established."  Whether  the  city 
had  assumed  such  control  of  the  locus  In  quo 


as  to  make  It  responsible  was  an  Inference 
of  fact  to  be  drawn  from  all  the  testimony  by 
the  Jury.  The  evidence  In  support  of  their 
finding  Is  plenary. 

There  Is  ample  evidence  tending  to  prove 
that  the  hole  had  remained  there  long  enough 
to  put  the  city  authorities  upon  notice  as 
well  as  evidence  of  actual  notice  to  the  street 
overseer.  ■ 

We  have  examined  the  21  assignments  oC 
error,  and  find  them  to  be  without  merit 

In  the  trial  of  the  cause  his  honor  seems 
to  have  proceeded  upon  well-settled  prln- 
ciples.    . 

No  error. 


(US  N.  a  4in) 

WOOD  T.  liElWEY  et  aL 

(Supreme  Court  of  North  Carolina.    Kor.  10, 
1910.) 

1.  aoknowlbdgiibnt  ({  17*)— dsens— what 
Law  Governs. 

Where  a  deed  of  an  interest  In  land  In 
North  Carolina  was  executed  and  acknowledged 
by  the  prantor  in  New  Jersey  only  before  a 
commissioner  of  deeds  of  that  state,  and  not  be- 
fore an  officer  authorized  by  Revisai  N.  C.  1905, 
i  990,  to  take  such  acknowledgment  and  privy 
examination,  the  acknowledgment  was  void. 

[Ed.  Note.^For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  S§  79-84;   Dec.  Dig.  |  17.*] 

2.  vsnnob  and  purceaseb  ({  231*)— rkoi8- 
tbation — Invalid  Acknowledo'uent— Ac- 
tual Notice. 

Where  a  deed  to  land  in  North  Carolina, 
executed  and  acknowledged  in  another  state, 
was  not  entitled  to  record,  because  the  acknowl- 
edgment was  insufficient  under  North  Oarolina 
laws,  the  deed,  though  actually  registered,  con- 
ferred no  rights  as  against  a  subsequent  'pur- 
chaser from  the  grantor  and  her  assigns  under 
a.  deed  duly  acknowledged  and  recorded,  though 
such  subsequent  purchaser  had  actual  knowl- 
edge of  the  prior  deed,  under  the  rule  that.  In 
the  absence  of  fraud,  actual  notice  of  a  prior 
unregistered  deed  cannot  affect  the  right  of  sub- 
sequent purchasers  whose  deeds  are  duly  re- 
corded. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  619;  Dec.  Dig.  {<231.*] 

3.  Vendob  and  Purchaser  (g  228*)— Regis- 
tration— ^Notice  of  Unbeqistered  Deed- 
Fraud. 

Under  the  recording  act  (Laws  1885,  c. 
147,  §  1;  Rerisal  1905,  {  980),  notice  of  a  prior 
unregistered  conveyance  does  not  constitute 
fraud  on  the  part  of  the  grantee  in  a  second 
conveyance  from  the  same  grantor  properly  ac- 
knowledged and  registered. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  495-501;  Dec.  Dig.  I 
228.*] 

Appeal  from  Superior  Court,  Guilford 
County;    W.  J.  Adams,  Judge. 

Action  by  N.  R.  Wood  against  Cressey 
Lewey  and  the  Guilford  County  Board  of  Eid- 
ucation.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Spencer  B.  Adams,  A.  L.  Brooks  and  Scott 
Sc  McLean,  for  appellant  Wilson  &  Fergu- 
son and  Stedman  &  Cooke,  for  appellees. 
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Clare:,  a  J.  Bankln  Lewey  died  aboot 
1889,  leaving  a  widow  and  five  children,  and 
a  tract  of  55  acres  of  land.  In  1904  the  de- 
fendant County  Board  of  Edncatlon  bought 
3%  acres  of  said  tract,  and  erected  a  $4,000 
schpol  thereon.  It  has  a  deed  from  all  the 
beirs  at  law,  except  the  oldest  daughter, 
Alvatlne,  who  disappeared  soon  after  her 
father's  death,  and  whose  whereabouts  re- 
mained nnknown  until  1908,  when  the  plain- 
tiff, learning  that  she  was  in  New  Jersey, 
went  to  see  her  and  obtained  her  conveyance 
for  her  undivided  Interest  in  said  55-acre 
tract,  and  then  called '  upon  the  defendant 
County  Board  of  E>lucatlon  to  pay  for  one- 
flfth  Interest  in  said  tract  of  3%  acres,  In- 
<dudlng  the  buildings  which  said  board  had 
placed  upon  the  property.  It  turned  out  that 
the  deed  from  said  Alvatlne  was  acknowledg- 
ed In  New  Jersey  only  before  a  commissioner 
of  deeds  of  that  state,  and  not  before  some  of- 
ficer authorized  by  the  laws  of  this  state  to 
take  such  acknowledgment  and  privy  exam- 
ination. Revisal  1005,  f  090.  The  acknowl- 
edgment being  void,  the  registration  was  void. 
Lance  v.  Tainter,  137  N.  O.  249,  49  S.  B.  211; 
Long  V.  Crews,  113  N.  C.  256,  18  S.  E.  499 ; 
Southerland -v.  Hunter,  9S  N.  C.  310.  Reg- 
istration upon  a  defective  probate  is  void. 
Allen  ▼.  Borch,  142  N.  C.  S24,  56  S.  B.  364; 
Barrett  v.  Barrett,  120  N.  O.  129,  26  S.  B. 
601,  36  L.  R.  A.  226. 

The  chairman  of  the  County  Board,  at  the 
instance  of  said  board  and  of  the  mother  of 
said  Alvatlne,  went  to  New  Jersey,  and  In- 
duced her  to  come  to  North  Carolina.  She 
alleged  that  the  plaintifT  had  procured  her  to 
execute  the  deed  by  misrepresentation,  and 
tendered  him  back  the  entire  amount  which 
he  had  paid  her.  She  thereupon  made  a  deed 
to  her  mother  for  her  one-flfth  Interest  in 
said  55-acre  tract,  and  her  mother  for  a  con- 
sideration executed  a  deed  to  the  County 
Board  of  Education  for  said  Interest  in  the 
3%  acres,  on  which  the  schoolhouse  had  been 
built.  Subsequent  to  the  registration  of  this 
deed,  the  plalntUf  sent  his  deed  back  to  New 
Jersey  and  bad  the  same  duly  reacknowl- 
edged,  and  caused  it  to  be  recorded  again  in 
Guilford,  and  brought  this  action,  alleging 
fraud  in  the  execution  and  procurement  of 
the  deed  from  Alvatlne  to  her  mother,  and 
participation  in  the  fraud  by  the  County 
Board  of  Education,  and  asks  that  he  be  de- 
clared the  owner  of  one-flfth  interest  in  said 
65-acre  tract 

The  plaintiff  relies  solely  upon  the  fact 
that  the  defendants  had  notice  of  his  prior 
anacknowledged  and  unregistered  deed.  The 
proposition  is  too  well  settled  against  him 
to  admit  ot  debate.  No  notice,  however  full 
and  formal,  can  supply  notice  by  registra- 
tion, as  required  by  Revisal  1906,  S  980.  Tre- 
maine  v.  WiUlams.  144  N.  C.  114,  56  8.  E. 
694;  Collins  v.  Davis,  132  N.  C.  106,  43  8. 
B.  570;   Blalock  v.  Strain,  122  N.  C.  283,  29 


8.  E.  408:  Patterson  v.  MUls,  121  N.  C.  267, 
28  8.  E.  368 ;  Hlnton  v.  Leigh,  102  N.  C.  28, 
8  S.  E.  890.  And  there  are  many  others  all 
to  the  same  effect.  In  the  absence  of  fraud 
actual  notice  of  a  prior  unregistered  deed  or 
mortgage  executed  since  December  1,  1885, 
cannot  affect  the  rights  of  a  subsequent  pur- 
diaser  whose  deed  or  mortgage  is  duly  re- 
corded. Wood  V.  Tinsley,  138  N.  C.  507,  51 
S.  E.  69 ;  Maddox  v.  Arp.  114  N.  C.  585,  19 
S.  E.  665;  Wallace  v.  Cohen,  111  N.  C.  103, 
15  8.  E.  892 ;  Bank  v.  Mfg.  Co.,  96  N.  G.  298, 
3  S.  B.  363. 

The  plaintiff  rests  his  case,  as  to  this  point, 
upon  Austin  v.  Staten,  126  N.  O.  788,  86  S. 
B.  338.  But  that  case,  properly  construed, 
holds,  with  the  other  cases,  that  taking  a 
deed  with  actual  notice  of  a  prior  unregis- 
tered deed  is  not  evidence  of  fraud,  but  that 
there  must  he  an  actual  intent  to  defraud, 
and  holds  that  If,  in  addition  to  such  knowl- 
edge, the  grantor  makes  this  second  convey- 
ance without  any  consideration,  or  one  gross- 
ly Inadequate,  such  conduct  would  be  evi- 
dence of  a  combination  between  the  second 
grantee  and  the  grantor  to  defraud.  But 
there  is  no  such  evidence  here.  On  the  con- 
trary, the  grantor  offered  to  refund  the  mon- 
ey paid  by  the  first  grantee,  who,  Indeed,  pro- 
cured his  own  deed  under  circumstances  not 
above  criticism.  To  hold  that  notice  of  a  pri- 
or unregistered  conveyance  is  fraud  on  the 
part  of  the  grantee  in  the  second  conveyance 
would  be  contrary  to  the  language  and  the 
Intent  of  chapter  147,  Acts  1885,  now  Revisal 
1905,  I  980.  It  would  defeat  the  entire  ob- 
ject of  that  law. 

Austin  V.  Staten,  126  N.  C.  783,  86  8.  E. 
338,  has  never  been  cited  with  approval  on 
that  point.  If  it  meant  what  the  plaintiff  con- 
tends, it  is  in  opposition  to  all  the  other  cases 
construing  that  section,  and  they  are  numer- 
ous. Austin  V.  Staten  has  been  cited  four 
times  since  (aa  will  be  seen  by  reference  to 
Annotated  Edition  of  128  N.  C);  1.  e.,  in 
Lindsay  v.  Beaman,  128  N.  0.  192,  38  S.  B. 
811,  Collins  V.  Davis,  132  N.  C.  Ill,  43  S.  E. 
579,  Laton  v.  Crowell,  136  N.  C.  880,  48  8.  E. 
767,  and  Janney  v.  Bobbins,  141  N.  C.  403, 
404.  406.  408,  409,  63  S.  E.  863,  all  of  which 
are  upon  the  proposition  that  an  unregis- 
tered deed  is  not  color  of  tltie. 

The  other  assignments  of  error  do  not  re- 
quire discussion,  and  are  practically  dis- 
posed of  by  what  we  have  already  said. 

No  error. 


(1S3  N.  C.  630) 
STATE  V.  PLTLE3R. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  CbiKiNAi.  Law  (i  1150*)— AppeaIt-Discbe- 
TioN  OP  Tbiai,  Coub't— Change  of  Venue. 
Under  Pell's  Re^lsa!   1908,   f  426,   author- 
izing a  change  of  venue  in  criminal  cases,  the 
determination  of  a  motion  for  a  change  la  almost 
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always  a  matter  within  the  sound  discretion  of 
the  trial  judge,  and  is  not  reviewable. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  {  3044;   I>ec.  Dig.  {  1150.*] 

B.  Homicide  (J  167*)— Evidbncb— Othee  Of- 
fenses—Pbioe  SuooTiNQ  OF  Deceased. 
In  a  prosecution  for  homicide,  evidence  that 
bhortly  before  the  killing  deceased  had  been  call- 
ed out  on  the  piazza  ot  his  residence  at  night, 
shot  at,  and  wounded,  was  admissible  where 
there  was  evidence  that  accused'  either  did  the 
shooting  himself  or  was  present  in  person  aiding 
and  abetting  it. 

[E)d.    Note. — For  other   cases,   see   Homicide, 
Cent.  Dig.  {{  309,  332-340;    Dec.  Dig.  i  167.*] 

3.  Homicide  (J  174*)  —  Evidence  —  Incbimi- 

NATINQ    ClBCUMSTANCES. 

In  a  prosecution  for  homicide,  evidence  that, 
on  the  night  accused  surrendered  to  the  officers, 
be  went  to  witness'  house  about  1  o'clock  a.  Ul, 
awakened  witness,  and  wanted  to  talk  about 
the  shooting,  telling  witness  he  did  not  do  the 
shooting,  but  knew  who  did,  but  did  not  want 
to  tell  for  fear  of  what  the  petson  would  do 
to  bim,  etc.,  was  admissible. 

[Ed.   Note. — For   other  cases,    see   Homicide, 
Cent.  Dig.  {f  359^71 ;   Dec.  Dig.  {  174.»] 

4.  QtiMlNAL  Law  (I  462*)— B5VIDENCE— Opiw- 

lON. 

Where,  in  a  prosecution  for  homicide,  pris- 
oner claimed  that  ne  could  not  have  walked  from 
his  premises  where  he  was  seen  at  a  certain 
hour  to  the  scene  of  the  homicide  in  time  to 
have  fired  the  shot  supposed  to  have  killed  de- 
ceased, and  evidence  of  the  distance,  the  char- 
acter of  the  earth's  surface,  thickness  of  the 
woods,  etc.,  was  received  to  establish  such  con- 
tention, a  qnestion  asking  witness'  opinion  as 
to  whether  accused  could  have  walked  from  his 
bam  the  straightest  line  to  the  scene  of  the  kill- 
ing, while  the  witness  was  going  the  distance  to 
where  the  witness  heard  the  gun  fired,  waa 
properly  excluded. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  1051;   Dec.  Dig.  §  462.*] 

5.  Criminal  Law  (J  388*)— Evidencb— Reix- 
VA^CT — Experiments. 

Where,  in  a  prosecution  for  homicide,  ac- 
cused claimed  that  he  could  not  have  walked 
from  his  premises,  where  he  was  seen  at  a  cer- 
tain hour,  to  the  place  of  the  homicide,  in  time 
to  have  fired  the  shot  supposed  to  have  killed 
deceased,  evidence  that  witness  traversed  the 
space  between  defendant's  bam,  where  accused 
had  been  seen  and  the  place  of  the  homidde  in 
three  minutes,  was  admissible. 

[Ed.    Note.— BV)r   other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  854;   Dec.  Dig.  {  388.*] 

6.  Homicide  (|  253*)— Fibst  Degree  Murder 
—Evidence. 

In  a  prosecution  for  homicide,  evidence  held 
to  sustain  a  conviction  of  murder  in  the  first 
degree. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  §$  523^532;   Dec.  Dig.  {  253.*] 

7."  Criminal   Law    (5    784*)— Instructionb— 

Circumstantial  Evidence. 

A  charge  on  circumstantial  evidence  held  a 
lucid  statement  of  the  law,  to  which  no  objec- 
tion could  be  made. 

lE!d.    Note.— For    other    cases,    see    Criminal 
Law.  Cent.  Dig.  U  1883-1888,  1922,  1960;  Dec 
Dig.  S  784.*] 
8.  Criminal   Law   (§  925*)— Homicide— New 

Trial— Grounds. 

Where,  in  a  prosecution  for  homicide,  It 
appeared  that,  during  the  jury's  deliberations, 
another  murder  was  committed  in  the  same  sec- 
tion of  the  county,  but  there  was  nothing  to  in- 
dicate that  the  jury  took  that  matter  into  con- 


sideration at  all,  the  fact  that  they  became  cog- 
nizant thereof  before  arriving  at  the  verdict  was 
hot  ground  for  a  new  trial. 

[Ed.  Note.— For  other  caB^s,  see  Criminal 
Law,  Dec.  Dig.  |  925.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; W.  R.  Allen,  Judge. 

Charles  B.  Plyler,  George  Mayhew,  and 
John  McManus  were  Indicted  for  murder. 
The  defendant  McManus  was  acquitted.  The 
court  below  has  now  under  advisement  a  mo- 
tion to  set  aside  the  verdict  as  to  defendant 
Mayhew  as  being  against  the  weight  of  the 
evidence.  The  defendant  Plyler  was  convicts 
ed  and  sentenced  to  death.  From  the  judg- 
ment of  the  court,  he  appeals.    Afilrmed. 

Adams  &  Armfield,  J.  J.  Parker,  and  Wil- 
liams, Leniuiond  &  Love,  for  appellant.  The 
Attorney  General  and  George  L.  Jones,  for 
the  State. 

BROWN,  J.  1.  The  prisoner  excepted  to 
the  refusal  of  the  court  below  to  remove  the 
cause  for  trial  to  some  adjoining  county.  As 
admitted  In  the  brief  of  the  learned  counsel 
for  the  prisoner,  it  has  been  repeatedly  de- 
cided by  this  court  that  a  motion  to  remove 
is  almost  always  a  matter  within  the  sound 
discretion  of  the  nisi  prlus  judge  and  not  re- 
viewable here.  Pell's  Revisal  1908,  {  426,  and 
cases  cited.  We  find  nothing  in  the  record 
which  takes  this  case  out  of  the  general,  rule. 

2.  The  prisoner  excepts  to  the  ruling  of  the 
court  permitting  the  introduction  of  evidence 
by  the  state  tending  to  prove  that  not  long 
before  the  homicide  the  deceased  bad  been 
called  out  on  the  piazza  of  his  residence  at 
night,  shot  at,  and  wounded,  as  contended  by 
prisoner,  by  an  unknown  person.  The  prison- 
er's contention  is  evidently  based  upon  the 
theory  that  there  is  no  evidence  connecting 
the  prisoner  with  this  particular  affair.  Up- 
on that  theory  the  authorities  cited  by  the 
learned  counsel  support  the  objection  to  the 
evidence.  In  this  case,  however,  there  is 
abundant  evidence,  which,  if  believed,  tends 
to  prove  not  only  that  the  deceased  was  shot 
on  the  occasion  in  question,  but  that  the 
prisoner  either  did  the  shooting  himself,  or 
was  present  in  person  aiding  and  abetting  it 
The  witness  Richardson  testified  that  the 
prisoner.  Just  before  the  shooting  occurred, 
said  to  witness:  "Tou  go  back  over  there  to 
Carter's  house  and  get  him  on  the  porch  and 
get  him  drunk.  I  am  going  to  get  him."  The 
same  witness  said  he  was  at  deceased's  house 
the  night  when  the  shooting  occurred,  and 
that  he  recognized  defendant  outside  by  his 
voice.  Again,  be  testified  that  on  another 
occasion,  while  defendant  was  talking  to  him 
about  Carter,  he  (defendant)  said:  "Pace,  I 
ain't  afraid  of  nobody.  I  shot  one  man,  and 
I  am  the  very  damned  frog  that  muddled  the 
pond."  In  addition  to  this,  the  record  shows 
other  matters  tending  to  connect  the  defend- 
ant with  the  first  shooting,  amply  sufficient  to 


•For  othef  cases  see  same  topic  and  McUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Ip  dexes 


Digitized  by 


Google 


N.O) 


STATE  v.  PLTLBB, 


271 


convict  him  of  the  crime  If  be  bad  been  in- 
dicted for  it. 

It  early  became  necessary  for  the  protec- 
tion of  society  that  courts  should  permit  the 
evidence  of  circumstances  to  establish  the 
gnllt  of  persons  accused  of  crime.  For  this 
purpose  many  independent  facts  {ire  permit- 
ted to  be  proven,  ■which  taken  collectively 
point  to  a  certain  conclusion.  It  has  been 
well  said:  "Where  the, particular  fact  ofTer- 
ed  to  be  proved  is  equally  consistent  with 
the  existence  or  nonexistence  of  the  fact 
sought  to  be  inferred  from  it,  then  the  evi- 
dence can  raise  no  presumptlou  either  way 
and  should  be  excluded."  Rodman,  J.,  in 
State  V.  Vinson,  63  N.  C.  335 ;  State  v.  Brant- 
ley, 84  N.  C.  769.  If  there  was  nothing  to 
connect  the  prisoner  with  tbls  particular 
shooting  testified  to  by  Richardson,  it  would 
be  a  collateral  fact  from  which  no  Inference 
could  reasonably  be  drawn  injurious  to  the 
prisoner,  and  would  therefore  be  incompe- 
tent But  when  this  extraneous  crime  has 
been  brought  home  to  the  prisoner,  then  the 
fact  becomes  competent,  because  it  is  much 
more  consistent  with  his  guilt,  than  it  Is  with 
bis  innocence,  of  the  crime  of  shooting  the 
same  person  a  short  while  after.  State  t. 
Alston,  9-1  N.  C.  932;  1  Wharton,  Crim.  Law, 
H  631-670.  A  previous  attempt  by  the  pris- 
oner to  assassinate  bis  victim  is  very  potent 
evidence  of  the  quo  animo,  the  motive,  and 
of  a  fixed  purpose  to  take  the  life  of  the  de- 
ceased. There  are  a  number  of  Illustrative 
esses  cited  In  Lawson  on  Presumptive  Ev.  p. 
589,  directly  In  point,  some  of  which  we  cite: 
V.  is  indicted  for  shooting  at  P.  with  intent 
to  kill.  Proot  that  V.  at  a  previous  time  had 
shot  at  P.  is  relevant  R.  v.  Voke,  R.  &  R. 
53].  A.  was  indicted  for  poisoning  his  wife 
by  giving  her  laudanum.  The  .  fact  that  A. 
had  on  a  former  occasion  given  her  lauda- 
num, which  made  her  sick,  is  relevant.  John- 
son V.  State,  17  Ala.  622.  In  the  case  of  Rex 
T.  Itorset  2  C.  &  E.  806,  defendant  was 
charged  with  having  willfully  set  fire  to  a 
haystack.  The  fact  that  on  a  previous  day, 
the  rick  was  seen  to  be  on  fire,  and  the  de- 
fendant to  be  near  it  was  held  relevant 
While  the  cases  cited  by  counsel  for  prisoner 
recognize  the  general  rule  that  evidence  of  a 
distinct  substantive  offense  cannot  be  admit- 
ted In  support  of  another  ofTense,  they  also 
recognize  the  exceptions  within  which  the 
fact  sought  to  be  proved  in  this  case  clearly 
falls. 

3.  Prisoner  excepted  to  evidence  of  a  dec- 
laration made  to  P.  P.  W.  Plyler,  who  tes- 
tified that  prisoner  came  to  hia  house  about 
1  o'clo<^  on  the  night  that  he  gave  himself 
up  to  the  officers  and  said  he  wanted  to  talk 
some  about  the  case.  He  said  "he  did  not  do 
the  shooting,  but  he  knew  who  did  it  and  did 
not  want  to  tell  it  for  fear  of  what  the  man 
would  do  to  him  If  they  did  not  put  him 
where  he  could  not  get  to  him;  that  he  said 
he  would  kill  him  If  he  told,  and  he  was  a 
dangerous  man."     This  was  both  relevant 


and  competent  The  fact  that  the  defend- 
ant went  at  1  o'clock  and  waked  witness  and 
wanted  to  talk  about  the  shooting  was  con- 
duct on  the  part  of  the  defendant  which  the 
Jury  was  entitled  to  consider  along  with  the 
other  evidence.  "Everything  calculated  to 
elucidate  the  transaction  is  admissible,  since 
the  conclusion  depends  upon  the  number  of 
links,  which  alone  are  weak,  but  taken  to- 
gether are  strong  and  able  to  conclude." 
State  Y.  Brabham,  108  N.  C.  794,  13  S.  E. 
217.  Other  declarations  of  the  prisoner  were 
Introduced,  over  his  objection,  which  we  think 
were  clearly  competent ;  but  It  is  unnecessary 
to  notice  them  more  particularly. 

4.  The  prisoner  introduced'  a  witness 
Stames  and  asked  him  this  question:  "State 
whether  or  not,  in  your  opinion,  Charlie  Ply- 
ler could  have  walked  from  the  barn  the 
stralgbtest  line  to  the  scene  of  the  killing 
while  you  were  going  the  distance  to  where 
you  heard  the  gun  fire."  This  was  exclud- 
ed by  the  court  He  was  then  asked  if  It 
were  possible  for  any  man  to  have  done  it 
This  was  also  excluded.  One  of  the  points 
made  by  prisoner  in  his  defense  is  that  he 
could  not  have  walked  from  his  premises, 
where  he  was  seen  at  a  certain  hour,  to  the 
scene  of  the  homicide,  in  time  to  have  fired 
the  gun  that  is  supposed  to  have  killed  de- 
ceased. Evidence  of  the  distance,  character 
of  the  earth's  surface,  thickness  of  the  woods, 
etc.,  was  offered  and"  received  to  establish 
prisoner's  contention.  It  was  not  propel 
therefore  for  the  witness  to  pass  on  that  con- 
tention. The  rule  iri  opinion  evidence  U 
that  if  all  the  facts  are  before  the  jury  or 
can  be  placed  there,  then  It  is  not  competent 
for  the  witness  to  express  his  opinion  upon 
sdch  facts,  as  the  jury  can  equally  well  draw 
the  Inference  for  themselves.  "If  the  jury 
can  judge  for  themselves  on  this  matter 
equally  as  well  as  the  lay  witness,  it  is  ob- 
vious that  It  would  be  a  waste  of  time  to  ask 
for  any  testimony  from  blm  or  from  a  dozen 
or  a  hundred  other  persons  no  more  capable 
than  he  of  adding  to  the  jury's  own  informa- 
tion." Greenleaf  on  Evidence,  vol.  1,  p.  520. 
The  prisoner,  however,  got  the  full  benefit  of 
StarneS"  knowledge  because  on  cross-exami- 
natlob  by  the  state  he  testified,  against  pris- 
oner's objection,  that  he  traversed  the  space 
between  the  barn  and  the  scene  of  the  homi- 
cide in  three  minutes.  This  evidence  was 
not  only  competent,  but  was  positive  testi- 
mony to  a  material  fact  and  was  well  cal- 
culated to  assist  the  jury  in  determining 
whether  or  not  It  was  possible  for  the  pris- 
oner to  get  to  the  scene  of  the  homicide  be- 
fore the  report  of  the  gtm  was  heard /by  a 
witness  who  had  passed  Plyler's  place  And 
seen  him  and  then  gone  some  distance  up 
the  road.  This  witness  had  testified  that  it 
took  him  10  or  15  minutes  to  go  from  the 
house  to  the  place  where  he  was  when  he 
heard  the  report  of  the  gun. 

5.  We  come  now  to  the  most  Important 
exception,  and  one  which  impresses  us  with 
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a  deep  sense  of  responsibility  in  a  case  of 
this  gravity.  The  prisoner  contends  that, 
taking  all  the  evidence  to  be  true,  it  Is  not 
sufficient  in  probative  force  to  warrant  a 
conviction,  and  that  the  conrt  erred  in  not 
directing  a  verdict  of  not  gruilty.  We  have 
scrutinized  the  evidence  with  that  care 
which  the  Importance  of  the  case  demands, 
and  have  no  hesitation  In  concluding  that 
his  honor  was  fully  Justified  upon  the  evi- 
dence in  denying  the  prisoner's  prayer.  It 
Is  not  necessary  to  go  into  the  evidence  In 
detail,  but  we  will  briefly  refer  to  Its  salient 
features.  The  deceased  was  a  brother-in- 
law  of  prisoner  and  a  near  neighbor.  He  left 
his  home  Wednesday  about  6  p.  m.  and  was 
last  seen  going  towards  a  spring  in  the 
woods  near  which  his  dead  body  was  found 
on  Friday  following.  That  he  was  foully 
murdered  by  some  one,  who  shot  him  in  the 
back  of  the  head  from  behind  a  tree,  Is  mani- 
fest About  the  same  time  the  deceased 
was  seen  going  towards  the  spring,  the  pris- 
oner, with  two  others,  was  seen  to  start  from 
prisoner's  premises  In  same  direction,  the 
prisoner  saying,  "Let's  go  and  do  what  we 
said  we  were  going  to  do."  The  woods  ex- 
tended from  the  place  of  the  bomldde  up  to 
prisoner's  smokehouse  where  be  was  seen 
by  one  witness  10  or  15  minutes  before  the 
gun  fired  which  was  .supposed  to  have  killed 
the  deceased.  There  is  abundant  evidence 
of  III  will,  bad  blood  motive,  and  especially 
an  attempt  by  prisoner  to  assassinate  deceas- 
ed at  night  by  shooting  him  on  his  piazza 
from  ambush  a  short  while  before  the  homi- 
cide. There  Is  evidence  of  threats  to  kill 
made  not  long  before  the  homicide.  After 
the  discovery  of  the  body,  there  Is  evidence 
that  prisoner  attempted  to  Induce  certain 
persons  to  "keep  their  mouths  shut"  Dec- 
larations of  the  prisoner  as  well  as  bis  acts 
tend  to  prove  that  he  knew  who  killed 
Parks  and  all  about  the  homicide,  but  re- 
fused to  say  who  It  was  that  committed  the 
murder.  There  was  further  evidence  that 
Plyler  had  a  talk  with  a  witness  In  a  restau- 
rant on  the  day  the  body  was  found,  in 
which  he  said  It  did  not  make  much  dltTer- 
ence  about  Parks  being  killed;  he  was  a 
sorry  man  anyway.  There  was  also  evidence 
that  after  the  body  was  found  and  the 
investigation  began  the  defendant  tried  to 
escape. 

6.  Several  exceptions  are  taken  to  the 
charge  of  the  court  upon  the  quality  of  cir- 
cumstantial evidence  and  when  it  Is  proper 
to  convict  or  acquit  This  matter  has  been 
discussed  so  much  by  the  courts  that  we  will 
not  ^thresh  over  old  straw."  We  copy  that 
portion  of  his  honor's  charge,  and  give  it  our 
full  approval  as  a  lucid  statement  of  the 
law,  at  which  the  prisoner  has  certainly  no 
reason  to  complain:  "The  law  says  that 
clroumstajitial  evidence  Is  a  recognized  and 
accepted   Instrumentality    in   the   ascertain- 


ment of  truth ;  and  it  is  essential  and  when 
properly  understood  and  applied  Is  highly 
satisfactory  In  matters  of  the  gravest  mo- 
ment. The  facts,  relations,  connections,  and 
combinations  between  the  circumstances 
should  be  natural,  clear,  reasonable,  and  sat- 
isfactory. ■  When  such  evidence  Is  relied  upon 
to  convict,  it  should  be  clear,  convincing,  and 
conclusive  In  all  Its  combinations  and  should 
exclude  all  reasonable  doubt  as  to  guilt  In 
passing  upon  such  evidence.  It  Is  the  duty  of 
the  Jury  to  consider  all  circumstances  re- 
lied upon  to  convict  and  to  determine  wheth- 
er they  have  been  established  beyond  a  rea- 
sonable doubt  If  not  so  established,  the 
circumstance  should  be  excluded  from  fur- 
ther consideration  and  have  no  weight  In 
reaching  a  verdict  The  state  puts  up  a 
witness  here  and  undertakes  to  prove  a  cir- 
cumstance; you  win  first  determine  In  your 
mind:  Is  this  circumstance  established  be- 
yond a  reasonable  doubt?  If  you  say  that 
circumstance  has  been  established  beyond 
a  reasonable  doubt,  you  take  that  Into  consid- 
eration In  determining  what  verdict  you  will 
find.  After  considering  the  evidence  in  this 
way,  and  determining '  the  circumstances 
which  are  established  beyond  a  reasonable 
doubt,  the  next  thing  for  the  Jury  is  to  deter- 
mine: Do  these  circumstances  exclude  every 
other  reasonable  conclusion  except  that  of 
guilt?  If  so,  the  evidence  Is  sufficient  to 
convict;  otherwise,  not" 

The  last  objection  i^hlch  the  defendant 
raises  Is  to  the  fact  that  the  Jury  were  told, 
during  their  deliberations,  of  another  murder 
In  the  same  section  of  the  county,  which 
was  committed  during  the  trial  of  this  case. 
The  Judge  presiding  took  every  precaution 
that  he  could  In  the  matter.  He  sent  word 
at  once  to  the  officer  who  had  the  Jury  In 
charge  not  to  let  the  matter  be  disclosed  to 
them.  This  was  too  late,  though,  for  they 
had  already  been  apprised  of  it  We  do  not 
think  there  is  anything  in  this,  nothing  else 
appearing,  which  should  entitle  the  defend- 
ant to  a  new  trial.  Nothing  In  the  record 
shows,  so  far  as  the  record  discloses,  that 
the  Jury  took  this  matter  into  consideration 
one  way  or  another. 

Upon 'a  review  cf  the  entire  record,  hav- 
ing considered  every  assignment  of  errpr,  we 
are  of  opinion  that  they  are  without  merit, 
and  that  there  Is  no  error. 


(1S3  N.  C.  6M) 

STATE  V.  SANDERS. 

(Supi«me  Court  of  North  Oarollna.     Nov.  10, 
19ia) 

1.  Bbeach  of  the  Peace  ({  K*)— Pkaob  Bohd 

— POBJ^ITUBBl— GROU  ND  S. 

Where  accused  was  convicted  of  libel  and 
required  to  give  a  recognizance  to  keep  peace 
toward  the  persons  libeled,  and  all  other  good 
citizens  of  the  state,  and  also  to  refrain  from 
libel    and    slander   of   such    persons   and    other 
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good  citizens,  etc.,  convictions  for  pablishing, 
selUiiK,  01  luTins  in  possession  obscene  and  in- 
decent literature  were  not  a  violation  of  the 
bond,  whicli,  however,  was  violated  by  a  convic- 
tion of  affray  with  a  person  not  named  therein. 
[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Dec.  Dig.  {  22.*] 
2.  JosT  (S  19*)— Right  to  Jdkt  Tbiazt-Rs- 

C0GW1ZANCE8— FOBFBITUBE— TbIAL. 

Where  forfeiture  of  recognizance  is  moved 
for,  the  matter  is  to  be  determined  by  the  Judge 
without  the  intervention  of  the  jur^,  if  all  the 
facta  are  matters  of  record ;  but,  if  an  issue  of 
fiict  is  raised,  defendant  is  entitled  to  a  jury 
trial 

[i:d.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  t  124%  ;   Dec.  Dig.  $  19.*] 
8.  Bbeach  of  Tna  Peace  (§  22*)— Peact  Bond 

— FOBrEITCB&^TBIAL— Pboceedings. 

Revisal  1905,  {  3216,  provides  that,  when- 
ever evidence  of  a  conviction  shall  be  produced 
In  court  in  which  a  recognizance  was  taken,  the 
court  shall  order  the  recognizance  to  be  forfeit- 
ed and  the  solicitor  shall  order  the  proper  pro- 
ceedings to  be  thereupon  taken.  Beld_  that, 
where  a  recognizance  was  t&ken  In  a  criminal 
case,  proceedings  to  forfeit  the  same,  though 
civil,  must  be  taken  in  the  cause  in  which  the 
recognizance  is  filed. 

[EM.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Dec.  Dig.  {  22.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;   Ferguson,  Judge. 

W.  O.  Sanders  was  convicted  of  libel  and 
re<}uired  to  enter  Into  a  recognizance  to  keep 
peace  as  a  condition  of  a  suspension  of  sen- 
tence, and,  from  an  order  denying  the  state 
soUdtor's  motion  for  judgment  on  the  con- 
viction and  for  forfeiture  of  the  recognizance, 
tbe  State  appeals.    Reversed. 

The  Attorney  Gnieral,  for  tbe  State.  A. 
O.    Gaylord,    for   appellee. 

CLARK,  C.  J.  The  defendant  had  been 
convicted  at  spring  term,  1909,  on  two  sepa- 
rate tills  of  Indictment,  one  for  libel  of 
Cohoon  and  one  for  libel  upon  Wilson.  Judg- 
ment was  suspended  ui)on  payment  of  costs, 
and  he  was  required  to  enter  Into  bond  In 
the  sum  of  $500,  conditioned  that  he  appear 
at  each  term  of  the  court  for  two  years,  and 
show  that  he  had  kept  the  peace  towards  the 
said  Cohoon  and  Wilson  and  all  other  good 
citizens  of  the  state,  and  to  further  show  that 
he  had  refrained  from  libel  or  slander  of  sold 
Cohoon  and  Wilson,  or  any  other  good  citizen 
of  the  state.  On  September  4, 1909,  the  solic- 
itor caused  to  be  served  upon  the  defendant 
and  his  sureties  notice  that  he  would  move  at 
the  next  term  of  court  for  Judgment  and  exe- 
cution upon  the  verdict  rendered  at  spring 
term,  1909,  because  of  failure  to  comply  with 
conditions  of  his  bond,  and  for  affirmative 
violation  of  the  conditions  upon  which  judg- 
ment had  been  suspended.  He  filed  an  af- 
fidavit setting  out  the  grounds  upon  which 
be  contMided  his  obligations  had  been  vio- 
lated. The  Judge  declined  to  pronounce  judg- 
ment upon  the  defendant.  The  solicitor  then 
moved  the  court  to  declare  said  bond  for- 
feited.   The  defendant  and  his  sureties  filed 


a  motion  to  dismiss  the  motion  of  tbe  solici- 
tor, which  was  denied,  find  judgment  nisi 
was  entered  against  the  defendant  and  his 
sureties,  who  were  ordered  to  appear  at  the 
next  term  and  show  cause  why  judgment 
should  not  be  made  absolute.  At  March  term, 
1910,  the  Judge  found  as  a  fact  that  the  de- 
fendant under  oath  had  denied  tbe  breach 
of  the  bond,  admitting  the  publication  of 
the  matter  alleged  in  the  solicitor's  motion 
and  affidavit,  but  denying  that  the  same  was 
libelous.  The  court  further  found  as  a  fact 
that  it  did  not  appear  that  an  Indictment 
or  civil  action  had  been  prosecuted  against 
the  defendant,  and  hence  held  that  it  was  of 
tbe  opinion  that  It  had  no  power  to  declare 
the  condition  of  the  bond  bad  been  broken. 
The  motion,  therefore,  for  judgment  was  de- 
nied, and  the  cause  retained  to  tbe  end  that. 
If  such  matters  were  libelous,  prosecution  In 
either  criminal  or  civil  action  might  be  bad. 
From  this  order,   the  solicitor  appealed. 

The  record  further  sets  forth  the  proceed- 
ings In  three  prosecutions  against  the  defend- 
ant, Sanders,  before  a  trial  Justice,  all  bear- 
ing date  subsequent  to  date  of  bond;  two 
for  publishing,  selling,  or  having  in  bis  pos^ 
session  obscene  and  indecent  literature,  and 
one  for  an  affray  with  one  Harry  Sheep.  In 
all  these  cases  tbe  defendant  bad  been  ad- 
Judged  guilty. 

The  judge  might  have  pronounced  judg- 
meat  upon  tbe  suspended  judgment;  but  he 
did  not  choose  to  do  so,  and  that  matter  Is 
not  before  us.  As  to  tbe  motion  for  forfei-  - 
ture  of  tbe  bond,  tbe  two  convictions  for 
publishing,  selling,  and  having  in  possession 
obscene  and  indecent  literature  could  not  be 
a  violation  of  a  bond  to  keep  the  peace  to- 
wards Cohoon  and  Wilson  and  other  good 
citizens.  The  conviction  of  an  affray  with 
Sheep  Is  a  matter  of  record,  and  is  a  viola- 
tion of  the  terms  of  tbe  bond.  His  honor  err- 
ed therefore  in  holding  that  be  bad  no  power 
to  declare  tbe  bond  forfeited. 

When  tbe  forfeiture  of  a  recognizance  Is 
moved  for,  If  all  tbe  matters  are  of  record, 
the  judge  decides  without  the  Intervention  of 
a  jury.  But  when  the  answer  raises  an  is- 
sue of  fact,  the  defendant  is  entitled  to  bav4 
the  matter  passed  upon  by  a  Jury.  Tbe  mat- 
ter was  fully  discussed  by  Pearson,  J.,  in 
Whitley  V.  Oaylord,  48  N.  C.  286.  This  was 
cited  and  approved  by  Buchanan  v.  McKenzie, 
53  N.  C.  91;  State  v.  Carroll,  51  N.  C.  458; 
Purvis  v.  Robinson,  49  N.  O.  98. 

His  h<mor  also  erred  In  holding  that  tbe 
matter  must  be  settled  by  an  independent 
pr6ceedlng.  It  Is  true  that  Revisal  1905.  { 
3216,  provides:  "Whenever  evidence  of  such 
conviction  shall  be  produced  in  tbe  court  in 
which  tbe  recognizance  was  filed,  it  shall  be 
the  duty  of  such  court  to  order  the  recog- 
<nlzance  to  be  prosecuted,  and  the  solicitor 
shall  cause  tbe  proper  proceedings  to  be 
thereupon  taken."    But  such  proceedings,  to 
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forfeit  a  recognizance,  which  are  civil  In  their 
nature,  should  be  taken  In  the  cause  In  which 
the  recognizance  Is  -filed.  If  the  facts  are 
not  denied  or  are  matters  of  record,  the  judge 
then  and  there  decides  the  question.  If  the 
facts  are  denied  the  Jury  must  be  impaneled 
to  pass  upon  them.  If  one  of  the  facts  al- 
leged is  that  the  defendant  has  hecn  guilty  of 
a  criminal  offense,  that  is  a  breach  of  the 
condition  of  his  bond,  and  if  this  is  denied 
then  the  proof  ttiat  must  be  submitted  to 
the  court  is  the  record  of  his  conviction  there- 
for in  a  court  of  competent  jurisdiction.  But 
the  judgment  that  the  recognizance  has  been 
forfeited  must  be  entered  in  the  court  and 
in  the  cause  in  which  said  recognizance  was 
filed.  It  is  not  required  that  the  prosecution 
for  the  forfeiture  of  such  recognizance  shall 
be  taken  by  an  independent  proceeding.  This 
was  held  as  far  back  as  Brown  v.  Frazier,  5 
H.  C.  421,  which  was  cited  and  approved  in 
Whitley  v.  Gaylord,  48  N.  C.  290,  where  Pear- 
son, J.,  says:  "If  the  court  may  stop  the 
proceeding  and  direct  an  action  to  be  brought 
<which  conflicts  with  Brown  v.  Frazier,  5  N. 
C.  421),  that  would  necessarily  cause  delay, 
and  defeat  the  intention  to  give  a  summary 
remedy." 
In  the  respects  above  stated,  we  find  error. 


(153  N.  C.  S94) 

MNDIiDY  v.  FRIES  MFG.  &  POWER  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 

1910.) 

1.  Appeai,  and   Ereob   (§   930*)— Questions 
Revhiwablb— Pbesumptions. 

Where  in  a  negligence  case  there  was  no 
motion  to  nonsuit,  nor  prayer  for  instruction  on 
the  issue  of  negligence,  the  conrt  on  appeal  will 
assume  that  the  jury  properly  found  negligence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.   CJent.  Dig.  §§  3755-^761;    Dec.  Dig.  { 

2.  Stbeet  Railboads  (8  99«)  —  Coixibions  — 

CONTKIBUTOBT   NEOMQENCE.      . 

An  operator  of  an  automobile  must  slow 
down  his  machine  when  approaching  street  car 
tracks,  and  must  have  hia  machine  under  com- 
plete control,  and  look  and  listen  for  an  ap- 
proaching car.  . 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  215 ;    Dec.  Dig.  §  99.*] 

8.  Stbebt  Railboads   (8  90*)— Collisions— 

contributoby  negligence. 

Where  a  collision  resulted  from  the  unwar- 
ranted attempt  of  the  operator  of  an  automobile 
to  rush  across  a  street  car  track  in  front  of  an 
approaching  car,  and  the  motorman  could  not 
fct^see  nor  prevent  the  consequences  of  the 
operator's  recklessness,  the  injury  to  the  oper- 
ator was  the  result  of  liis  own  negligence,  re- 
lieving the  street  car  company  from  liabilil? 
therefon 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Ont.  Dig.  8  214 ;   Dec.  Dig.  8  99.*] 

Appeal  from  Superior  0>urt,  Guilford  Coun- 
ty;   Lyon,  Judge. 

Action  by  Paul  Lindley  against  the  Fries 
Manufacturing  &  Power  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 


Civil  action  to  recover  damage?  for  an  in- 
Jury  alleged  to  have  been  received  by  plain- 
tiff in  a  collision  between  his  automobile  and 
defendant's  electric  car  in  thef  town  of 
Waughtown,  N.  O. 

When  the  cause  was  tried,  these  Issues 
were  submitted  to  the  Jury: 

"(1)  Was  the  plaintiff  Injured  by  the  neg- 
ligence of  the  defendant,  as  alleged  In  the 
complaint?    Answer:    Yes. 

"(2)  Did  the  plainUff  contribute  to  his  In- 
Jury,  as  alleged  in  the  answer?  Answer: 
Yes. 

"(3)  Notwithstanding  the  previous  negli- 
gence of  the  plaintiff  could  the  defendant  by 
the  exercise  of  ordinary  care  have  prevented 
the  injury?    Answer:    Yes. 

"(4)  Wliat  damage,  if  any.  Is  the  plaintiff 
entitled  to  recover?    Answer:   $800." 

The  defendant  In  due  time  objected  to  the 
submission  of  tl^e  third  issue,  and  at  the 
proper  time  tendered  a  Judgment  uikhi  the 
findings  upon  the  second  issue  that  It  go 
without  day  and  recover  costs. 

His  honor  rendered  judgment  for  plain- 
tiff, and  defendant  appealed. 

Watson,  Buxton  &  Watson,  Manly  ft  Hen- 
dren,  A.  Ii.  Brooks,  and  King  &  Kimball,  for 
appellant  John  A.  Barringer  and  W.  P. 
Bynum,  for  appellee. 

PER  CURIAM.  Upon  an  examination  of 
the  record,  we  find  v.ery  little,  If  any,  evi- 
dence of  negligence  upon  the  part  of  the  de- 
fendant, but,  as  there  was  no  motion  to  non- 
suit and  no  prayer  for  instruction  upon  the 
first  issue,  we  assunxe  that  Issue  to  be  prop- 
erly found.  In  order  to  avoid  the  force  and 
effect  of  the  finding  upon  the  second  issue, 
the  plaintiff  seeks  to  show  under  the  third 
issue  that,  after  discovering  plaintiff's  peril, 
the  motorman  of  the  defendant's  car  failed 
to  exercise  due  care  In  endeavoring  to  avoid 
injury. 

We  have  examined  the  record,  and  the  con- 
clusion is  forced  upon  us  from  all  the  evi- 
dence that  the  proximate  cause  of  the  In- 
Jury  was  the  reckless  and  unlawful  driving 
of  his  automobile  by  plaintiff  through  the 
streets  of  Waughtown  at  a  dangerous  rate 
of  speed  when  approaching  the  car  line 
tracks.  The  evidence  of  gross  contributory 
negligence  is  overwhelming,  and  is  of  such 
character  that  It  bars  recovery. 

It  was  the  plaintiff's  duty  to  slow  down 
his  machine  when  approaching  the  tracks, 
and  to  have  it  under  complete  control  and 
to  look  and  listen  for  an  approaching  car. 
If  be  did  not  observe  the  poles  and  trolley 
wires  immediately  in  front  of  him,  it  was 
plaintiff's  fault.  All  the  evidence  as  well  as 
the  photograph  exhibits  show  they  were  vis- 
ible some  distance  ahead  of  him.  It  is  man- 
ifest the  collision  was  brought  about  by  the 
unwarranted  attempt  upon  part  of  plaintiiE 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dls.  Kajr  No.  Series  *  Rep'r  Indeze 


Digitized  by 


Google 


N.O) 


THOMAS  V.  HAMMER  LUMBER  CO. 


275 


to  rush  across  tbe  track  ahead  of  the  ap- 
proaching car.  The  evidence  is  not  sufficient 
to  show  that  the  motorman  by  ordinary  pru- 
dence under  the  circumstances  could  have 
either  foreseen  or  prevented  the  consequences 
of  plaintiff's  recklessness.  His  Injury  was 
brought  al>out  'by  his  own  fault,  and  the  con- 
sequence of  his  recklessness  should  be  borne 
by  him,  and  not  by  defendant  Upon  the 
evidence  and  pleadings,  there  was  error  in 
.  submitting  the  third  issue. 

Upon  the  findings  upon  the  first  and  sec- 
ond issues,  the  defendant  is  entitled  to  the 
Judgment  moved  for. 

The  cause  is  remanded  with  instructioiis 
to  enter  Judgment  accordingly. 

Reversed. 


(153  N.  C.  SSI) 

THOMAS  ▼.  HAMMEai  LUMBEIR  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  Raileoads  (i  466*)— Pbivatb  Railroad— 
FiBES— Negligence— FotTL  Right  op  Way. 

It  is  negligence  for  a  timber  company,  op- 
erating a  private  railroad  constructed  for  log- 
King  purposes,  as  well  as  for  a  railroad  corpora- 
tion, to  permit  its  light  of  way  to  become  and 
remain  in  a  foul  condition,  so  as  to  make  it  lia- 
ble for  fire,  originating  thereon  from  an  engine 
operated  thereon,  which  spreads  to  adjacent 
lands,  though  the  engine  be  properly  equipped 
and  in  the  best  condition  and  be  carefully  op- 
erated. 

[Ed.   Note.— For   otber  cases,   see  Railroads, 
Cent  IMg;  {{  1673-1676;   Dec.  TUg.  f  456.*1 

2.  Railboadb  (I  256*)  —  PiBEs  —  Negligent 
Condition  of  Right  of  Wat— Independ- 
ent CONTRACTOHS. 

Where  the  negligence,  which  canses  a  fire 
on  the  right  of  way  of  a  logging  company's  pri- 
vate railroad  from  sparks  from  its  engine,  is  the 
permitting  of  its  right  of  way  to  become  and 
remain  in  a  foul  condition,  it  is  liable  for  dam- 
age from  the  fire  spreading  to  adjoining  land, 
though  an  independent  contractor  for  doing  the 
logging  was  operating  the  road,  and  under  bis 
contract  constructed  the  road;  and  this  even  if 
he  located  the  right  of  way,  as  in  doing  so  he 
was  the  agent  of  the  company,  it  not  l>eing  with- 
in the  terms  of  bis  contract 

[Ed.   Note. — For  other  cases,   see    Railroads, 
Dec.  Dig.  S  256.*] 

3.  Railboads  (S  2.56*)  —  F'ibbs  —  Negligent 
Equipment  and  Opebatino  of  Engine — 
Independent  Contbactobs. 

A  lumber  company  is  liable  for  fire  set  di- 
rectly to  land  adjoining  the  right  of  way  of  its 
private  railroad,  by  a  spark  emitted  from  its 
engine,  whether  emitted  because  of  a  defective- 
ly equipped  engine,  or  because  of  negligent  oper- 
ation of  a  good  engine,  though  the  lumbering  and 
operation  of  the  road  is  being  done  by  an  inde- 
pendent contractor. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  790;   Dec.  Dig.  {  256.*] 

4.  Railroads  (J  453*)— Fibm  Sbt  Ootside 
Right  of  Wat— Liabilitt. 

There  is  no  liability  for  fire  set  directly  to 
land  outside  the  right  of  way,  by  a  spark  from 
an  engine  on  the  private  railroad  of  a  lumber 
company,  where  the  engine  is  properly  equipped 
and  managed. 

[Ed.   Note. — For   other    cases,    see    Railroads, 
Cent  Dig.  K  1057-1660;   Dec.  Dig  |  453.»] 


Appeal  from  Superior  Court,  Bmnswlclc 
County ;  Lyon,  Judge. 

Action  by  J.  C.  Tliomas  against  the  Ham- 
mer Lumber  Company.  Judgment  for  de- 
fendant Plaintiff  aj>peal8.  Reversed,  and 
new  trial  directed. 

This  action  was  brought  to  recover  dam- 
ages to  plaintiff's  land  and  growing  timber 
by  fire,  alleged  to  have  been  negligently  set 
out  by  defendant's  engine,  operated  on  a 
lumber  road  constructs  for  the  purpose  of  ' 
hauling  the  logs  cut  from  plaintiff's  land. 
The  plaintiff  had  sold  certain  timber  trees 
growing  upon  his  land  to  one  Hammer,  who 
had  conveyed  them  to  the  defendant  com- 
pany, and  had  sold  him  (Hammer)  a  right  of  • 
way  100  feet  wide  through  his  land  In  fee 
for  the  purpose  of  operating  a  railroad  there- 
on. This  right  of  way  had  also  been  convey- 
ed to  the  defendant  by  Hammer.  The  de- 
fendant, denying  all  allegations  of  negligence 
and  any  Ilabilit?  to  the  plaintiff,  offered  the 
following  efvldence  to  show  that  If  the  al- 
leged negligent  acts  were  done  as  charged, 
they  were  caused  and  done  by  one  EHlls,  an 
Independent  contractor.  H.  C.  McKeel,  the 
general  manager  of  defendant,  testified:  "J. 
W.  Ellis  was  operating  road.  I  made  con- 
tract with  Ellis  for  company  to  log  certain 
tracts  of  timber,  contracts  indefinite  or  until 
he  wound  up  these  tracts  of  timber.  I  em- 
ployed Ellis  to  put  logs  to  mill.  Was  to  pay 
so  much  per  thousand.  He  was  a  suitable 
men.  Had  been  Id  the  business  10  years. 
Defendant  had  nothing  to  do  with  his  teams, 
road,  or  hands.  He  controlled  them.  I  had 
nothing  to  do  with  directing  hands.  Defend- 
ant company  furnished  locomotive,  iron,  and 
cars.  Ellis  built  roads.  •  ♦  •  Ellis  was 
to  cut  timber  from  lands  of  plaintiff,  Sam 
Thomas,  and  others  (naming  them).  Ellis 
constructed  tramroad.  Timber  was  owned 
by  company.  He  contracted  to  deliver  logs 
grounded  at  $3.25  on  tramtracts.  No  spec- 
ified time ;  defendant  had  10  years  to  get  tim- 
ber off.  •  •  •  If  Ellis  was  to  leave  tlm- 
t>er  In  woods,  I  would  tell  him  to  haul  It  in. 
I  am  very  seldom  In  woods."  T.  B.  Hammer 
also  testified:  "I  am  secretary  and  treasurer 
of  defKidant  company.  Ellis  was  to  deliver 
logs  for  $3.25.  Company  to  furnish  engine 
and  Iron.  Afterwards  agreed  to  pay  EH  lis 
50  cents  to  deliver  logs  to  mill.  Defendant 
had  not  control  over  logging  business.  Ellis 
had  full  control.  ♦  •  ♦  Contract  was  to 
cut  timber  from  tracts.  Engine,  Iron,  and 
cars  owned  by  defendant"  Upon  this  evi- 
dence his  honor,  at  the  request  of  defendant, 
charged  the  Jury  as  follows:  "First  That 
If  the  jury  shall  find  from  the  evidence  and 
by  the  greater  weight  thereof  that  the  de- 
fendant company  employed  J.  W.  Ellis,  a 
competent  and  suitable  person,  to  do  Its  log- 
ging, and  by  the  terms  of  the  contract  the 
defendant  company  furnished  the  rails,  eu- 
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glne,  and  tramcars,  and  tbe  said  Bills  fur- 
nished tbe  logging  tools  and  ontflt,  mules 
and  wagon,  cat  the  cross-ties,  and  construct- 
ed the  tramroad,  and  was  to  employ  at  his 
own  expense  the  men  and  pay  them,  and  that 
the  lumber  company  did  not  superrlse  the 
cutting  and  had  no  general  control  in  respect 
to  the  manner  of  doing  tlie  work  or  the 
agents  employed  to  do  the  work,  and  bad  no 
right  to  issue  orders  which  tbe  contractor 
was  bound  to  obey,  and  paid  the  contractor 
$3^  for  the  hauling,  cutting,  and  delivering 
the  timber  to  the  water,  and  tbe  defendant 
was  not  interested  In  the  steps  of  the  work 
as  it  progressed,  but  only  in  the  ultimate  re- 
.ault,  tlien  the  defendant  would  not  be  liable, 
however  much  the  contractor  would  if  be  be 
negligent'"  The  plaintiff  excepted.  The  fol- 
lowing issues  were  submitted  to  the  Jury: 
First  issue:  Did  the  defendant  negligently 
set  fire  to  and  bum  the  lands  and  property 
of  the  plaintiff,  as  alleged  in  the  complaint? 
Second  issue:  What  damage.  If  any,  has 
plaintiff  sustained  by  reason  of  said  boming? 
And,  the  Jury  having  answered  the  first  is- 
sue, "No,"  there  was  a  Judgment  upon  tbe 
verdict  tor  the  defendant,  and  plaintiff  ax>- 
pealed  to  this  conrt 

Cranmer  A  Davis,  for  aroellant  3.  D. 
Bellamy  &  Son  and  Herbert  McGIammy,  for 
a^ellee. 

MANNING,  J.  It  appears,  without  contra- 
diction. In  tbe  evidence  that  the  engine,  at 
tbe  time  It  was  furnished  Ellis  by  the  de- 
fendant, was  In  good  condition  and  properly 
equipped  witb  a  spark  arrester ;  but  as  to  its 
condition  at  tbe  time  of  the  fire,  some  nine 
months  thereafter,  there  was  serious  conflict 
in  the  testimony.  It  does  not  appear  by 
whom  the  right  of  way  was  located,  whether 
by  defendant  or  Ellis,  but  it  ia  fully  estab- 
lished by  the  evidence  that  it  was  at  Its  loca- 
tion covered  with  highly  inflammable  mat- 
ter, and  continued  in  this  foul  condition  up 
to  the  time  of  tbe  fire.  There  was  evidence 
tending  to  prove  that  tbe  fire,  causing  the 
injury  for  which  plaintiff  seeks  in  this  action 
to  recover  damages,  originated  on  the  right 
of  way  from  the  engine  operated  thereon, 
and  was  thence  communicated  to  plaintltTs 
adjacoit  land.  In  Craft  v.  Timber  Co.,  132 
N.  C  151,  43  S.  E.  597,  it  was  held  that  tbe 
rule  "applicable  to  railroad  corporations, 
which  makes  them  liable  for  fires  negligently 
caused  by  igniting  combustible  material  on 
the  right  of  way,  has  been  applied  to  pri- 
vate railroads  constructed  for  logging  pur- 
poses." Simpson  v.  Lumber  Co.,  133  N.  C. 
95,  45  S.  E.  469;  Hemphill  v.  Lumber  Co., 
141  N.  C.  487,  54  S.  B.  420;  Knott  v.  RaU- 
road,  142  N.  O.  238,  55  S.  B.  150.  In  Wil- 
liams V.  Railroad.  140  N.  C.  623,  63  S.  E. 
448,  this  court  formulated  the  rules  of  lia- 
bility applicable  to  railroad  corporations  for 
negligently  causing  fires,  and  the  second  of 
tbefi«  rules  is  as  follows:    "(2)  If  fire  escapes 


from  an  engine  in  proper  condition,  with  a 
proper  spark  arrester,  and  operated  in  a  care- 
ful way  by  a  skillful  and  competent  engineer, 
but  tbe  fire  catches  on  the  right  of  way, 
which  is  In  a  foul  and  negligent  condition, 
and  thence  spreads  to  the  plaintiff's  prem- 
ises, the  defendant  is  liable.  Moore  v.  Rail- 
road, 124  N.  C.  341  [32  S.  E.  710];  PhilUps 
V.  RaUroad,  138  N.  O.  12  [50  8.  E.  462]."  In 
Knott  V.  RaUroad.  142  N.  O.  238.  55  8.  E. 
150,  Mr.  Associate  Justice  Walker,  spealdng 
for  tbe  court,  said:  "It  is  true  he  (the  plaln- 
tlfF)  alleges  that  the  spark  arrester  was  de- 
fective, but  in  the  seventh  section  of  the  com- 
plaint he  states  generally  that  the  fire  was 
caused  by  a  spai^  emitted  from  the  engine, 
wbich  ignited  tbe  combustible  material  on 
the  right  of  way,  and  thence  spread  to  bis 
standing  timber,  which  was  destroyed.  But 
can  It  make  any  difference,  in  the  legal  as- 
pect of  the  case,  whether  the  spark  or  live 
coal  came  from  the  smokestack  or  tbe  fire- 
box, even  assuming  them  to  have  t>een  in  the 
best  condition,  if  eventually  it  fell  upon  tbe 
foul  right  of  way  and  produced  the  con- 
flagration? We  think  not,  because  the  per> 
mltting  its  right  of  way  to  remain  In  a  dan- 
gerous condition  was  an  act  of  negligence, 
sufficient  of  Itself  to  cause  the  damage  and 
necessarily  proximate  to  it,  if  the  fire  Imme- 
diately and  without  any  intervening,  efficient 
and  Independent  cause  spread  to  the  plain- 
tiff's woods.  Aycock  v.  Railroad,  .89  N.  C. 
321;  Phillips  V.  Railroad,  138  N.  O.  12  [50 
S.  E.  462] ;  Railroad  ▼.  Kdlogg,  04  U.  S.  469 
[24  L.  Ed.  256]." 

We  consider  it  to  be  established  by  these 
authorities  that  it  is  negligence  in  a  timber 
copipany,  as  well  as  a  railroad  corporation, 
to  permit  its  right  of  way  to  become  and  re- 
main in  a  foul  condition ;  that  such  a  condi- 
tion is  so  dangerous  that  it  may  reasonably 
be  anticipated  that  injury  will  occur  to  ad- 
jacent landowners  from  fires  originating 
thereon  from  engines  being  operated  on  It, 
though  such  engines  be  in  the  best  condition 
and  have  the  best  equipment  The  defend- 
ant however,  contends  that  it  is  not  liable  to 
the  plaintiff  I>ecau8e  Ellis,  who  was  operating 
the  engine  and  train  and  doing  the  cutting, 
logging,  and  hauling,  was  an  "independent 
contractor,"  as  defined  by  this  court  In  Craft 
V.  Lumber  Co.,  132  N.  C.  151,  43  S.  B.  597; 
Xoung  V.  Lumber  Co.,  147  N.  C.  26,  60  S.  B. 
664;  Davis  v.  Summerfleld,  133  N.  C.  325, 
46  8.  E.  654,  63  L.  R.  A.  402 ;  Gay  v.  RaU- 
road, 148  N.  C.  336,  62  S.  E.  436 ;  Mldgette 
V.  Mfg.  Co.,  150  N.  C.  333,  64  S.  E.  5;  Hunter 
V.  Rallsoad,  152  N.  C.  682,  68  S.  B.  237.  De- 
fining the '  "independent  contractor"  as  con- 
tained in  these  cases,  his  honor  instructed 
the  Jury  that  if  they  found  as  a  fact  that 
Ellis  was  an  Independent  contractor  and  was 
working  under  the  contract  creating  him 
such  at  tbe  time  the  Injury  was  caused  to  the 
plaintiff,  then  tbe  defendant  would  not  br 
liable.  We  think  this  Instruction  erroneous, 
not  because  of  an  inaccurate  definition  of 
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"Independent  contractor,"  but  because,  con- 
ceding ElUa  to  have  been  an  independent  con- 
tractor, we  do  not  think  the  defendant,  as  his 
employer,  is  relieved  of  responsibility  to  the 
plaintiff  for  the  injury  of  which  he  com- 
plains, upon  the  view  of  the  evidence  we  are 
now  considering.  In  our  opinion  this  case 
falls  under  one  of  the  recognized  exceptions 
to  the  rule  of  nonliability  of  employer  for 
the  acts  of  the  Independent  contractor.  This 
exception  is  thus  stated  by  this  court  In  L)a- 
vis  v.  Summerfield,  supra:  "And  there  is 
still  another  class  ot  cases  to  be  excepted 
from  the  exemption,  and  that  is  where  the 
contract  requires  an  act  to  be  performed  on 
the  premises,  which  will  probably  be  Injuri- 
ous to  third  persons  if  reasonable  care  is 
omitted  In  the  course  of  its  performance. 
The  liability  of  the  employer  in  such  case 
rests  upon  the  view  that  be  cannot  be  the 
author  of  plans  and  actions  dangerous  to  the 
property  of  others  without  exercising  due 
care  to  anticipate  and  prevent  injurious  con- 
sequences." In  Bower  v.  Peate,  1  Q.  B.  Div. 
321  (1875-76),  Chief  Justice  Cockbnm  thus 
states  the  principle  upon  which  this  excep- 
tion rests:  "The  answer  to  the  defendant's 
contention  may,  however,  as  it  appears  to 
us,  be  placed  on  a  broader  ground,  namely, 
that  a  man  who  orders  a  work  to  be  exe- 
cuted, from  which,  in  the  natural  course  of 
things,  injurious  consequences  to  his  neigh- 
bor must  be  expected  to  arise,  unless  means 
are  adopted  by  which  such  consequences  may 
be  prevented,  la  bound  to  see  to  the  doing  of 
that  which  is  necessary  to  prevent  the  mis- 
chief, and  cannot  relieve  himself  of  his  re- 
sponsibility by  employing  some  one  else — 
whether  it  be  the  contractor  employed  to  do 
the  work  from  which  the  danger  arises  or 
some  Independent  person. — to  do  what  is  nec- 
essary to  prevent  the  act  he  has  ordered  to 
l>e  doue  from  becoming  wrongful.  There  is 
an  obvious  difference  between  committing 
work  to  a  contractor  to  be  executed,  from 
which,  if  properly  done,  no' injurious  conse- 
quences can  arise,  and  handing  over  to  him 
work  to  be  done  from  which  mischievous 
consequences  will  arise  unless  preventive 
measures  are  adopted."  In  Hardaker  v.  Idle 
District  Clouncll,  1  Q.  B.  Div.  335  (1896),  Lord 
Justice  Smith  said,  after  quoting  the  above 
language  of  0.  J.  Cockbum:  "It  should  be 
noted  that  in  Hughes  v.  Perclval,  8  App.  Gas. 
443,  Lord  Blackburn  doubted  whether  that 
duty  was  not  too  broadly  stated,  for  he 
said:  'If,  taken  in  the  full  sense  of  the 
words,  it  would  seem  to  render  a  person  who 
orders  post  horses  and  a  coachman  from  an 
inn,  tiound  to  see  that  the  coachman,  though 
not  his  servant  but  that  of  the  Innkeeper, 
uses  that  skill  and  care  which  is  necessary, 
when  driving  the  coach,  to  prevent  mischief 
to  the  passengers.'  It  is  not  for  me  to  crit- 
icise this  statement  of  Lord  Blackburn ;  but, 
with  all  respect,  I  would  point  out  that  It 
seems  to  me  that  it  is  not,  in  the  natural 
course  of  things,  to  be  expected,  when  a  man 


hires  post  horses  and  a  coachman  from  an 
innkeeper,  that,  unless  means  are  adopted  to 
prevent  -  them.  Injurious  consequences  will 
arise  to  his  neighbor.  In  such  a  case,  in  the 
ordinary  course  of  events,  no  injuries  would 
occur  to  any  one.  The  coachman  would 
drive  and  the  hirer  would  ride  in  the  car- 
riage, and,  in  the  ordinary  course,  the  transit 
would  come  to  an  end  without  Injuiry  to  any 
one."  The  doctrine  of  this  case  has  not 
only  been  approved  by  this  court  in  Davis  v. 
Summerfield,  supra,  but  has  been  generally 
accepted  by  the  American  courts.  Wertheim- 
er  v.  Saunders,  95  Wis.  573,  70  N.  W.  824,  37 
I*  B.  A.  146 ;  Norwalk  Gaslight  Co.  v.  Bor- 
ough of  Norwalk,  63  Conn.  495,  28  Atl.  32; 
Williams  V.  Fresno  C.  &  I.  Co.,  96  CaL  14, 

30  Pac.  961,  31  Am.  St  Rep.  172;  Woodman 
V.  Metropolitan  Railroad,  149  Mass.  335,  21 
N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St  Kep. 
427 ;  Gorham  v.  Gross,  125  Mass.  232,  28  Am. 
Rep.  224;  Carlson  v.  Stocking,  91  Wis.  432, 
65  N.  W.  58 ;   Pye  T.  Faxon,  156  Mass.  471, 

31  N.  E.  640 :  Atlanta  Railroad  Co.  v.  Klm- 
berly,  87  6a.  161,  13,  8.  B.  277,  27  Am.  St 
Rep.  231;  Covington,  etc,  Bridge  Co.  v.  Steln- 
brock,  61  Ohio  St  215,  55  N.  E.  618,  76  Am. 
St  Rep.  375.  To  this  case,  as  reported  in 
the  American  State  Reports,  there  has  been 
appended  an  elaborate  note  by  the  editor.  In 
which  a  large  number  of  cases,  both  English 
and  American,  has  been  collected,  and  the 
principles  decided  carefully  arranged. 

We  do  not  find,  upon  a  careful  examination 
of  the  decisions  of  this  court  any  conflict 
with  or  modification  of  the  principle  stated 
in  Davis  v.  Summerfield,  supra.  The  diffi- 
culty to  be  met  with  is  in  the  application  of 
the  principle  to  the  facts  of  the  particular 
case,  and  not  In  the  recognition  of  the  sound- 
ness of  the  principle  Itself.  la  Young's  Case, 
supra,  the  Injury  inflicted  was  done  by  the 
employes  of  the  independent  contractor  in 
felling  a  tree — a  work  not  dangerous  in  it- 
self, and  from  which,  if  properly  done,  no 
Injurious  consequences  would  arise.  In  Gay's 
Case,  supra,  it  does  not  appear  from  the  re- 
ported case  how  the  injury  complained  of 
was  caused,  except  the  statement  that  the 
action  was  brought  to  recover  damages  caus- 
ed by  fire  negligently  put  out;  but  an  ex- 
amination of  the  record  of  tliat  case  on  file 
discloses  that  the  flre  doing  the  damage  was 
negligently  started  from  a  mill  camp  estab- 
lished by  the  Independent  contractor,  this 
negligence  being  what  is  termed  in  many  of 
the  cases  "casual"  or  "collateral"  negligence, 
and  for  injuries  resulting  therefrom  the  em- 
ployer would  not  be  liable.  76  Am.  St  Rep. 
at  page  388,  note  The  liability  for  these 
negligent  acts  is  thus  stated  at  that  page  of 
the  editor's  note:  "While  the  contractor 
alone,  and  not  his  employer,  is  generally  lia- 
ble In  cases  where  work  Is  carried  on  under 
an  independent  employment  this  rule  of  lia- 
bility is  limited  to  those  injuries  which  are 
collateral  to  the  work  to  be  performed,  and 
which  arise  from  the  negligence  or  wrongful 
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act  of  the  contractor  or  his  agents  or  serv- 
ants. Acts  'collateral'  to  the  work  contracted 
for  are  to  bo  distinguished  from  those  which 
the  contractor  expressly  agrees  and  is  au- 
thorized to  do,  and  from  which  Injury  direct- 
ly results."  Smith  ▼.  Milwaukee  Builders' 
&  Traders'  Exchange,  91  Wis.  360,  64  N.  W. 
.  1041,  30  L.  R.  A.  504,  51  Am.  St  Rep.  912, 
clearly  illustrates  this  doctrina  In  that  case 
the  plaintiff  was  injured  by  the  negligent  act 
of  the  contractor's  employes  in  permitting  a 
brick  to  fall  from  an  uncompleted  building. 
The  employer  was  held  not  liable.  Reedie  v. 
London  &  Northwestern  Railway  C!o.,  4  Excb. 
244,  and  HilUard  v.  Richardson,  3  Gray 
(Mass.)  349,  63  Am.  Dec.  743,  further  illus- 
trate this  doctrine.  In  Midgette's  Case,  su- 
pra, this  court  ruled  that  the  Jury  was  war- 
ranted In  finding  from  the  evidence  that  the 
contractor  was  not  an  Independent  contract- 
or, because  the  employer  retained  control 
and  direction  of  the  work.  In  the  course  of 
the  opinion  In  that  case,  Connor,  J.,  says: 
"How  far  this  exception  to  the  nonliability 
of  the  owner  of  the  property  Is  applicable  to 
a  case  like  this,  we  do  not  undertake  to  say. 
It  is  well  worthy  of  consideration  whether 
the  owner  of  machinery,  unsafe  for  use  and 
dangerous  to  employes,  can,  by  contracting 
with  an  Insolvent  person  to  operate  It  to  do 
the  owner's  work,  and  by  simply  surrender- 
ing control  of  the  manner  of  doing  the  work, 
avoid  liability  for  injuries  sustained  by  em- 
ployes." In  Hunter's  Case,  supra,  this  court 
ruled  that  the  work  there  handed  over  to 
the  Independent  contractor  to  be  done,  to  wit, 
blasting  of  rock,  fell  well  within  the  estab- 
lished exception  to  the  rule  of  nonliability 
by  reason  of  its  dangerous  character. 

In  the  present  case,  it  does  not  appear 
whether  the  defendant  or  Ellis  located  the 
right  of  way,  nor  do  we  think  this  material, 
because.  If  located  by  Ellis,  It  was  done  by 
him  as  agent  of  the  defendant,  as  It  was  not 
within  the  terms  of  his  contract  with  the  de- 
fendant. As,  by  the  terms  of  the  convey- 
ance, the  right  of  way,  when  located,  was  to 
be  held  in  fee,  the  presumption,  perhaps,, 
would  be  that  Its  location  was  an  act  of  the 
defendant — the  grantee.  We  have  thus  far 
considered  the  case  upon  the  view  that  the 
fire  causing  the  damage  originated  on  the 
foul  right  of  way,  from  sparks  from  the  en- 
gine operated  thereon.  There  are  two  other 
views  suggested  by  the  evidence:  (1)  That 
the  Are  did  not  originate  on  the  right  of  way, 
but  was  caused  by  a  spark  emitted  by  a  de- 
fectively equipped  engine;  (2)  that  It  was  not 
set  out  by  a  spark  from  the  engine.  If  the 
jury  should  and  this  to  be  the  fact,  though 
the  fire  may  have  originated  from  some  act 
of  the  employes  of  the  independent  con- 
tractor, Ellis,  such  act  would  be  casual  or 
collateral  negligence,  and  the  authorities  cit- 
ed are  decisive  that  the  defendant  would  not 
be  liable.  The  doctrine  of  respondeat  supe- 
rior would  not  apply. 
We  will  now  consider  the  view  based  upon 


a  finding  that  the  fire  was  caused  by  a  spark 
emitted  by  a  defectively  equipped  engine,  but 
not  communicated  from  the  right  of  way. 
Would  the  defendant  be  liable?  If  the  de- 
fendant Itself  had  been  at  the  time  operating 
the  engine.  Its  liability  is  governed  by  the 
third  rule  formulated  in  Williams  v.  Rail- 
road, 140  N.  C.  623,  53  S.  B.  448,  as  follows: 
"(3)  If  fire  escapes  from  a  defective  engine, 
or  defective  spark  arrester,  or  from  a  good 
engine  not  operated  In  a  careful  way  or  not 
by  a  skillful  engineer,  and  the  fire  catches 
oft  the  right  of  way,  the  defendant  Is  liable."  ' 
The,  liability  of  the  employer  rests  upon  th'e 
ground  that  mischievous  consequences  will 
arise  from  the  work  to  be  done  unless  pre- 
cautionary measures  are  adopted,  and  the 
duty  to  see  that  those  precautionary  meas- 
ures are  adopted  rests  upon  the  employer, 
and  he  cannot  escape  liability  by  Intrusting 
this  duty  to  another,  though  he  be  employed 
as  an  "Independent  contractor"  to  perform  it, 
In  Covington,  etc..  Bridge  Co.  v.  Stelnbrock, 
supra,  the  principle  is  thus  stated:  "The 
weight  of  reason  and  authority  is  to  the  ef- 
fect that,  where  a  party  is  under  a  duty  to 
the  public  or  a  third  person  to  see  that  worl^ 
he  is  about  to  do,  or  have  done.  Is  carefully 
X)erformed  so  as  to  avoid  injury  to  others,  he 
cannot,  by  letting  It  to  a  contractor,  avoid 
his  liability  in  case  it  is  negligently  done  to 
the  Injury  of  another.  (Citing  numerous  au- 
thorities.) The  duty  need  not  be  imposed  by 
statute,  though  such  Is  frequently  the  case. 
If  it  be  a  duty  imposed  by  law,  the  principle 
Is  the  same  as  If  required  by  statute.  Cock- 
bum,  C.  J.,  in  Bower  v.  Peate,  supra.  It 
arises  at  law  In  all  cases  where  more  or  less 
danger  to  others  Is  necessarily  incident  to 
the  performance  of  the  work  let  to  contract 
It  is  the  danger  to  others,  incident  to  the 
performance  of  the  work  let  to  contract,  that 
raises  the  duty  and  which  the  employer  can- 
not shift  from  himself  to  another  so  as  to 
avoid  iiablllty,  should  injury  result  to  an- 
other from  negligence  in  doing  the  work." 
It  cannot  be  denied  that  the  operation  of  a 
defectively  equipped  engine,  or  the  operation 
of  a  good  engine  not  carefully  managed  or 
managed  by  an  unskillful  engineer,  is  a 
source  of  great  danger  to  property  adjacent 
to  the  road  on  which  such  an  eigine  is  oper- 
ated. Such  danger  raises  the  duty  which 
the  employer  cannot  shift-  from  himself  to 
another.  It  is  undoubted,  however,  that  if 
the  engine  was  properly  equipped  and  In 
good  condition  and  properly  managed,  even 
though  it  emitted  a  spark  which  set  out  fire 
on  the  adjacent  property  of  the  plaintiff  off 
the  right  of  way,  neither  the  defendant  nor 
Ellis  would  be  liable.  Rule  1,  Williams  v. 
Railroad,  supra. 

It  is  suggested  that  the  application  of  the 
principles  we  have  approved  in  this  decision 
abrogates  the  law  of  the  independent  con- 
tractor. The  same  suggestion  was  made  to 
the  court  in  Covington,  etc..  Bridge  Co.  v. 
Stelnbrock,  supra.    That  court  fully  met  the 
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suggestion  by  saying:  "It  stUl  leaves  abun- 
dant room  for  Its  application." 

We  do  not  think  tbe  views  of  ttie  law 
wtaicli  we  have  expressed  in  this  opinion  were 
properly  submitted  to  the  Jury  for  their 
guidance^  and  we  therefore  direct  a  new  trial 
to  be  had. 

New  trial. 

(153  N.  C.  398) 

BARRINCEB  v.  BARRINOER. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  DiTOBCE  ({  184*)— Review— HABUI.KSS  Eb- 

BOB. 

In  an  action  for  divorce,  tbe  refusal  of  an 
issue  tendered  by  the  defendant,  "Is  the  defend- 
ant an  tiabitual  drunkard?"  is  immaterial,  and 
not  ground  for  reversal,  where  it  was  found  up- 
on another  issue  that  the  defendant  by  his  cruel 
and  barbarous  treatment  endangered  the  life  of 
the  plaintiff,  thus  establishing  her  right  to 
divorce. 

[E^.  Note.— For  other  cases,  see  Divorce, 
Dec  Dig.  i  184.*] 

2.  DivoBCE  (I  184*)— Review— HABia,ESS  Bb- 

BOB. 

In  an  action  for  divorce,  a  submission  of 
the  issue  whether  defendant  had  liecome  an 
liabitual  drunkard,  as  alleged  in  the  complaint, 
without  jprovocation  on  the  plaintiff's  part,  was 
substantially  correct,  and  though  the  last  par^ 
"without  provocation  on  plaintiff's  part,"  should 
have  been  omitted,,  its  inclusion  was  harmless 
to  defendant. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec. 
Dig.  {  184.*] 

8.  DivoBCE  (I  46*)- Defenses— Pbovocation. 
A  wife's  provocation  can  never  justify  or 
excuse  the  husband  for  l>ecoming  an  habitual 
drunkard. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  145-159 ;   Dec  Dig.  {  46.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Biggs,  Judge. 

Action  for  divorce  by  Venus  A.  Barrlnger 
against  John  T.  Barrlnger.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Defendant  requested  the  submission  of  the 
Issue,  "Is  the  defendant  an  habitual  drunk- 
ard?" which  was  refused,  and  he  excepted- 

These  issues  were  submitted  and  answered 
by  the  Jury: 

"(1)  Were  plaintiff  and  defendant  married 
to  each  other,  as  alleged?    Answer:    Xes. 

"(2)  Has  the  plaintiff  been  a  resident  of 
this  state  for  two  years  prior  to  the  com- 
mencement of  this  action,  and  the  filing  of 
the  complaint?    Answer:     Yes. 

"(3)  Did  the  defendant  by  cruel  and  bar- 
barous treatment  endanger  the  life  of  the 
plaintiff,  without  provocation  on  her  part,  as 
alleged?    Answer:    Yes. 

"(4)  Had  the  defendant  become  an  habitual 
drunkard,  as  alleged  in  the  complaint,  with- 
out provocation  on  plaintiff's  part?  Answer: 
Yes." 

From  the  Judgment  rendered,  the  defend- 
ant appealed. 


Hatcher  ft  Smoot  and  Jerome,  Maness  ft 
Slkes,  for  appellant  A.  H.  Price,  P.  S.  Carl- 
ton, and  B.  h.  Wright,  for  appellee. 

PER  CURIAM.  The  evldpnce  set  out  in 
the  record  discloses  most  barbarous  and  In- 
human treatment  upon  the  part  of  the  de- 
fendant husband.  It  Includes  evidence  of 
murderous  assaults,  continued  brutal  conduct, 
and  long-continued  habitual  drunkenness, 
fully  warranting  the  findings  of  the  jury. 
The  issue  tendered  by  defendant  "Is  the 
defendant  an  habitual  drunkard?"  is  im- 
material, as  the  finding  upon  the  third  issue 
is  amply  suflBdent  to  uphold  the  judgment 

We  think,  however,  his  honor  submitted 
the  fourth  issue  In  proper  form,  except  as 
to  the  last  part,  "without  provocation  on 
plaintiff's  part"  and  that  addition  did  not 
p'rejudice  defendant  We  are  not  aware  that 
the  wife's  provocation  ever  justifies  or  ex- 
cuses the  husband  in  becoming  an  habitual 
drunkard. 

,  We  have  examined  the  six  assignments  of 
error,  and  find  them  to  be  without  merit 

No  error. 

(153  N.  C.  374) 
ISLBY  V.  SELLARS. 

(Supreme  (Tonrt  of  North  Carolina.     Nov.  10, 
1910.) 

1.  Husband  and  Wife  (j  14*)— Tbwanot  in 
Common  ob  Bntibett. 

Where  one  of  two  persons  owning  land  as 
tenants  in  common  in  equal  shares  conveys  his 
moiety  to  the  wife  of  the  other,  the  husband 
and  wife  thereafter  hold  as  tenants  in  common, 
and  not  by  the  entireties. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |§  71-89 ;   Dec  Dig.  §  14.*] 

2.  Husband  and  Wife  (§  124*)  — Sauc  or 
Land  Owned  in  Common- Riohi  to  Pub- 
chase  Money. 

Where  husband  and  wife  owning  land  in 
common  in  equal  shares  sell  it  they  are  sev- 
erally and  equally  interested  in  the  purchase 
money;  and  her  interest  therein  is  not  lost  by 
the  note  for  the  unpaid  part  of  the  purchase 
money  being  made  to  both  of  them  and  secured 
by  mortgage  on  the  land  to  both  of  them;  the 
mortgage  being  to  them  only  as  trustees  of  the 
legal  title  to  secure  the  debt,  and,  even  if  un- 
der it  they  acquired  an  estate  by  the  entirety, 
this  fact  being  immaterial,  the  purchase  money 
not  being  collected  by  sale  of  the  land,  but  be- 
ing paid  directly  by  tbe  mortgagor,  the  result 
being  the  same  as  though  no  mortgage  were 
given. 

(Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  f  124.*] 

3.  Husband  and  Wiit  (i  124*)— Estates  bt 
the  Bntibety— Sale— Right  to  Pubchase 
Money. 

Elven  if  the  doctrine  of  estates  by  the  en- 
tireties has  any  application,  as  regards  the  right 
to  the  unpaid  purchase  money,  where  husband 
and  wife  owning  land  sell  it,  and  take  a  note 
for  such  money  payable  to  them,  secured  by 
tbe  mortgage  on  tbe  land  also  to  both  of  them, 
she,  surviving  him,  is  entitled  to  it. 

rE:d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  «  124.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Die.  A  Am.  Dig.  Key  No.  Serlce  ft  Rep'r  Indexes 
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4.  Husband  and  Wint  (J  124*)— estates  in 
Common  —  Salx  —  Riohts  to  Pdbchase 
Monet. 

Where  hnsbaod  and  wife,  owning  land  in 
oommon,  in  eqaal  sliares,  sell  it,  and  more  than 
half  of  the  purchase  money  is  paid,  and  all  re- 
ceived by  him,  she  on  the  balance  being  paid, 
after  his  death,  is  entitled  to  it 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  124.»] 

Appeal  from  Superior  Court,  Alamance 
County;    Lyon,  Judge. 

Action  by  Lena  Hall  Isley  against  D.  B. 
Sellars,  administrator.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Affirmed. 

W.  H.  Carroll,  for  appellee. 

WALKER,  J.  This  is  a  controversy  be- 
twe^i  the  plaintiff  and  the  defendant,  ad- 
ministrator of  her  deceased  husband,  as 
to  their  respective  rights  in  a  certain  fund 
of  $2,500,  which  is  a  part  of  the  proceeds 
«f  the  sale  of  land.  It  appears  that  A.  A. 
Isley  and  W.  C.  Isley  were  seised  as  ten- 
ants In  common,  share  and  share  alike,  o( 
a  tract  of  land,  and  A.  A.  Isley  conveyed  his 
Interest,  "the  same  being  one  moiety,"  to 
the  plaintiff  during  the  lifetime  of  her  hus- 
band, W.  C.  Isley.  Afterwards  W.  O.  Is- 
ley and  his  wife  sold  and  conveyed  a  part  of 
the  land  to  the  North  Carolina  Trust  Com- 
pany. The  purchaser  paid  a  part  of  the 
purchase  money  and  executed  a  mor^ge 
on  the  land  with  a  power  of  sale  to  the 
vendors  to  secure  the  balance.  All  of  the 
purchase  money,  except  $2,500,  was  paid  to 
the  husband,  W.  G.  Isley,  amounting  to  $7,- 
4S0,  and  since  his  death  the  defendant,  his 
administrator,  has  collected  the  note  for 
$2,500,  which  Is  all  that  'is  due  from  the 
trust  company.  The  notes  were  payable  to 
"W.  C.  Isley  and  Lena  H.  Isley,  his  wife." 
The  court  held  and  adjudged  that  the  plaln- 
tltr  Is  entitled  to  the  entire  fund  in  the  cus- 
tody of  the  administrator,  and  the  defend- 
ant appealed. 

W.  C.  Isley  and  his  wife  acquired  their 
Interest  in  the  land  by  separate  deeds,  which 
conveyed  to  each  of  them,  not  an  estate  of 
the  entirety  nor  a  joint  estate,  but  a  moiety 
or  one-half  undivided  interest  In  the  same. 
It  is  said  In  Fulper  ▼.  Fulper,  54  N.  J.  Eq. 
431,  34  Ati.  1063,  32  L.  R.  A.  701,  55  Am. 
St  Rep.  580,  that  whether  a  husband  and 
wife  take  as  tenants  In  common  or  as  ten- 
ants of  the  entirety  Is  to  be  gathered  from 
the  instrument  which  passes  the  estate  to 
them,  and,  when  the  intention  appears 
therefrom  that  they  should  take  an  estate 
In  common,  it  must  prevail,  and  "such  has 
been  the  rule  from  an  early  period  In  the 
history  of  the  English  law."  This  ruling 
is  sustained  by  the  clear  weight  of  author- 
ity. 21  Cyc.  1198 ;  Miner  v.  Brown,  .133  N. 
Y.  308,  31  N.  E.  24 ;  Hunt  v.  Blackburn.  128 
n.  S.  464,  9  Sup.  Ct  125,  32  L.  Ed.  488 ;  I 
Hlles  V.  Fisher,  144  N.  Y.  306,  39  N.  E.  337. 1 


30  L.  R.  A.  305,  43  Am.  St.  Rep.  762;  Hop- 
kins on  Real  Property,  337;  15  Am.  ft  Eng. 
Knc.  (2d  Ed.)  846,  847.  This  court  has  adopt- 
ed this  view.  Stalcup  v.  Stalcup,  1-37  N.  C. 
305,  49  S.  E.  210,  In  which  we  said:  "It 
has  been  he'.d  (in  many  cases)  that.  In  conse- 
quence of  the  theoretic  onity  of  husband 
and  wife,  lands  granted  to  husband  and  wife 
jointly  during  coverture  cannot  be  held  by 
them  as  tenants  In  common  or  as  joint  ten- 
ants, notwithstanding  the  terms  of  the 
grant  The  prevailing  doctrine  in  modem 
times,  however,  is  that  when  lands  are 
granted  to  husband  and  wife,  and  it  appears 
from  words  of  the  grant  that  the  intention 
was  to  create  a  Joint  tenancy,  or  a  tenancy 
in  common,  they  will  take  and  hold  as  Joint 
tenants  or  tenants  In  common,  and  not  as 
tenants  of  the  entirety."  Judge  Sharswood, 
In  his  exhaustive  notes  to  2  Black,  at  marg. 
p.  183,  says:  "Where  an  estate  is  conveyed 
to  a  man  and  woman  who  are  not  married 
together,  and  .who  afterward[s  intermarry, 
as  they  took  originally  by  moieties,  they  will 
continue  to  hold  by  moieties  after  the  mar- 
riage. There  is  nothing,  therefore,  In  the 
relation  of  husband  and  wife  which  prevents 
them  from  being  tenants  in  common.  There 
are  great  opinions  in  favor  of  the  position 
that  husband  and  wife  may  by  express 
words  be  made  tenants  in  common  by  a  gift 
to  them  during  coverture" — citing  1  Preet 
on  Estates,  132;  2  Preston  on  Abstracts, 
41;  4  Kent,  863;  1  Reed's  Blackstone,  470. 
The  same  principle  Is  stated  and  supported 
by  numerous  authorities  In  15  Cyc.  p.  846, 
note  4.  At  the  same  page  and  note  5,  the 
very  facts  we  have  in  this  case  are  stated 
and  the  law  declared  to  be  that,  "when  Joint 
tenant  or  tenant  In  common  makes  a  con- 
veyance of  his  Interest  to  the  wife  of  the 
other,  the  husband  and  wife  bold  thereafter 
as  joint  tenants  or  tenants  In  common."  and 
not  by  the  ^tlretles.  It  must  be  noted  that  in 
our  case  there  was  no  conveyance  of  a  Joint 
estate  to  W.  C.  Isley  and  his  wife,  but  of 
a  distinct  moiety  to  each.  They  held  the 
land,  therefore,  as  tenants  in  common,  and, 
when  It  was  sold,  they  became  severally  and 
equally  Interested  in  the  purchase  money. 
The  mortgage,  it  is  true,  was  made  to  them, 
but  only  as  trustees  of  the  legal  title  to  se- 
cure the  debt  and  because  they  were  the 
owners  of  the  notes  secured  by  it  Besides, 
the  notes  were  payable  to  both  of  them  and 
this  entitled  each  to  one-half  of  the  amount 
thereof.  If  the  fund  belonged  to  the  hus- 
band, he  could  give  his  wife  one-half  of  it, 
if  the  rights  of  third  parties  against  him 
are  not  Involved,  and,  to  effectuate  such  a 
purpose^  he  might  direct  the  notes  to  be 
made  payable  to  himself  and  his  wife.  But 
as  she  was  entitled  to  one-half  of  the  pur- 
chase money,  her  Interest  was  certainly  not 
lost  by  drawing  the  notes  in  that  way.  The 
mortgage  really  has  nothing  to  do  with  the 
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decision  of  the  qnestion  now  presented,  even 
it  under  It  W.  C.  Isley  and  wife  acquired  an 
estate  in  the  entirety.  -  The  money  was  not 
collected  by  a  sale  of  the  land,  but  directly 
from  the  mortgagor,  who  paid  in  cash.  He 
has  simply  paid  the  notes,  given  for  the 
purchase  money  and  secured  by  the  mort- 
gage, in  money,  and  the  result  is  the  same 
as  if  no  mortgage  had  ever  been  executed. 

Bat,  If  the  doctrine  as  to  an  estate  by  en- 
tireties has  any  application  to  the  facts  of 
tbe  case,  the  wife,  who  is  the  plaintiff,  sur- 
vived her  husband,  and  for  that  reason 
would  be  entitled  to  the  fund.  Motley  v. 
Wbttemore,  Id  N.  C.  637;  Long  v.  Barnes, 
87  N.  a  329;  Bruce  t.  Nicholson,  109  N.  C. 
201,  13  S.  E.  790,  26  Am.  St.  Rep.  562;  Ray 
T.  liOng,  132  N.  C.  891,  44  S.  E.  65Z 

In  any  view  we  can  take  of  tbe  facts,  we 
think  the  Judgment  was  correct,  the  hus- 
band having  received  more  than  hla  share. 

Affirmed.  ^ 

(153  N.  C.  878) 

STONE  CO.  ▼.  McIAMB  &  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  HnSBAKD    AHD    WmC    (I    97*)— CORTBACTS 
OF  WiFB— IiIABItlTy. 

A  married  woman  who  enters  into  a  mer- 
cantile firm  managed  by  her  husband  without 
displaying  her  Christian  name,  or  stating  the 
fact  that  she  is  a  married  woman,  is  within 
Rensal  1908,  {  2118,  providing  that  any  married 
woman  condacting  business  through  her  hus- 
band without  displaying  her  Christian  name,  or 
the  fact  that  she  is  married,  shall  be  treated  as 
a  freetrader,  and  the  property  of  the  firm  is  sub- 
ject to  tbe  debts  of  the  firm  and  she  is  a  free- 
trader; and  this  is  tme  as  to  those  dealing  with 
tbe  firm  with  knowledge  that  she  is  a  married 
woman. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  373;  Dec.  Dig.  |  97.*] 

2.  Husband  and  Wip«  (J  97*)— Married  Wo- 
man AS  Partner— MoBTOAGKS— Validity. 

Under  the  rule  that  one  partner  may  in  the 
firm  name  execute  a  valid  mortgage  on  firm 
property  to  secure  a  firm  debt,  a  mortgage  of 
firm  property  to  secure  a  firm  debt,  executed 
by  the  firm  and  properly  executed  and  regis- 
tered as  to  a  partner,  is  valid,  though  the  exe- 
cution of  the  n)ortgage  on  the  part  of  the  co- 
partner, who  is  a  married  woman,  is  insu£S- 
cient 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  373;   Dec.  Dig.  {  97.*] 

3.  Partnership    (8     210*)   —   Receivkrs  — 
GaonNDs  for  Appointmknt. 

Where  a  firm  executing  a  valid  mortgage 
with  the  right  of  the  mortgagee  to  sell  mort- 
gaged assets  on  default  voluntarily  turned  over 
the  assets  to  tbe  mortgagee  to  foreclose,  the 
court  should  not  at  the  suit  of  another  creditor 
appoint  a  receiver  of  the  property  and  deprive 
the  mortjcagee  of  his  right,  in  toe  absence  of 
any  showing  of  Insolvency  of  the  mortgagee  or 
mismanagement  or  bad  faith  on  bis  part ;  and 
the  mere  fact  that  the  partners  resumed  pos- 
session of  the  property  without  the  knowled^ 
of  the  mortgagee  by  means  of  a  tortious  act  did 
not  affect  the  right  to  appoint  a  receiver. 

(Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  403;    Dec.  Dig.  |  210.*] 


Appeal  from  Superior  Court,  Sampson 
County;    Whedbee,  Judge. 

Action  by  the  Stone  Company  against  Mc- 
Lamb  &  Co.  and  others.  From  a  judgment 
confirming  the  appointment  of  a  receiver  of 
defendant  McLamb  &  Co.,  defendant  A.  D. 
Rich  appeals.    Reversed. 

H.  A.  Grady,  for  appellant  Faison  & 
Wright,  for  appellees. 

HOKE,  J.  It  appeared  that  McLamb  & 
Co.  was  a  partnership,  doing  a  mercantile 
business,  composed  of  Walter  McLamb  and 
M.  M.  Vann,  a  feme  covert  tbe  business 
being  conducted  by  C.  T.  Vann,  husband  of 
M.  M.  Vann,  as  agent  and  general  manager, 
and  that  no  sign  was  posted  containing  a  no- 
tice that  M.  M.  Vann  was  a  married  woman 
or  disclosing  her  Christian  name,  as  required 
by  the  statute;  that  plaintiff  company  had 
sold  tbe  d^endant  firm  goods,  and  on  July 
23,  1910,  had  recovered  judgment  against  it 
for  tbe  amount,  to  wit,  $134.98,  from  which 
M.  M.  Vann  had  prayed  an  appeal ;  that  on 
27th  of  July  this  appeal  was  withdrawn, 
and  the  firm  through  a  T.  Vann  as  agent 
and  general  manager,  in  the  firm's  name, 
executed  a  mortgage  on  tbe  stock  of  goods 
to  secure  the  amount  of  the  Judgment;  that 
defendant,  appellant,  A.  D.  Rich,  was  a 
creditor  of  defendant  firm  to  tbe  amount  of 
$1,585.06,  with  some  interest,  evidenced  by 
notes  falling  due  at  different  times — one  for 
$660  due  June  1,  1910,  one  due  in  August, 
1910,  and  the  third  due  in  October  1910— 
the  consideration  being  for  money  advanced 
and  goods  supplied  to  enable  defendant  firm, 
to  commence  business  and  to  secure  said  in- 
debtedness said  Rich  held  a  prior  mortgage 
on  the  entire  stock  of  goods,  notes,  accounts, 
and  other  assets  of  defendant  firm,  con- 
taining the  provision  that  if  default  be 
made  In  the  payment  of  said  notes  or  either 
of  them,  the  said  A.  D.  Rich  Is  authorized 
to  take  possession  of  the  property  and  after 
due  advertisement  sell  the  same,  etc.  The 
mortgage  purports  to  be  executed  by  Mc- 
Lamb &  Co.,  and  its  proper  execution,  pro- 
bate, and  registration  are  admitted  on  the 
part  of  Chas.  McLamb,  but  is  alleged  to  be 
void  as  to  M.  M.  Vann,  the  feme  covert, 
partly  on  tbe  ground  that  she  is  feme 
covert,  and  on  the  further  ground  that  as  to 
her,  there  is  a  defective  probate,  in  that 
professing  to  be  signed  by  her,  it  was  as  a 
matter  of  fact  both  signed  and  a<^nowledged 
for  her  by  her  husband,  C.  T.  Vann,  gen- 
eral manager.  It  was  further  shown  that 
default  having  been  made  in  tbe  payment 
of  the  first  note,  A.  D.  Rich  was  proceed- 
ing to  foreclose  bis  mortgage  and  had  ad- 
vertised a  sale  to  take  place  on  July  25, 
1910,  and  the  mortgagors  turned  over  pos- 
session of  the  property  embraced  in  tbe 
mortgage  to  Isaac  Wright,  Esq.,  as  attorney 
and  agent  of  the  mortgagee,  who  offered  tbe 
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goods  for  sale  on  the  premises,  and  was  com- 
pelled to  bid  ttiem  In  for  the  mortgagee  at 
the  price  of  $1,450,  and,  recognizing  this  as 
no  valid  foreclosure,  said  I.  O.  Wright  lock- 
ed up  the  goods,  taking  the  keys  and  holding 
possession  of  same  for  the  mortgagee;  that 
after  Wright  left,  having  failed  to  make  a 
valid  sale,  owing  in  part  no  doubt  to  the 
fact  that  a  deputy  sheriff  of  the  county 
holding  an  execution  on  plaintiff's  Judgment 
announced  that  no  valid  sale  of  the  goods 
should  be  made,  the  mortgagors  broke  in- 
to the  store  and  resumed  possession  of  the 
goods,  and  on  the  27th  of  July,  1910,  exe- 
cuted a  second  mortgage  on  the  stock  in  ad- 
justment of  piaintllTB  debt,  payable  In  60 
days,  which  was  duly  registered,  and  there- 
upon plaintiff  on  July  2Sth  instituted  the 
present  action  to  seize  the  goods  and  have 
same  sold  and  proceeds  distributed  by  a 
receiver  under  the  order  of  the  court 

The  facts  with  reference  to  the  chattel 
mortgage  and  of  the  resumption  of  posses- 
sion by  the  mortgagor  and  the  attendant 
circumstances  are  set  forth  by  the  Judge  in 
bis  findings  as  follows:  "That  prior  to  the 
institution  of  this  action,  and  after  the  ren- 
dition of  said  Justice's  Judgment,  McLamb 
&  Oo.,  through  their  agent  and  general  man- 
ager, C.  T.  Vann,  executed  to  the  plaintiff 
a  chattel  mortgage  upon  their  entire  stock 
of  goods,  etc.,  to  secure  the  payment  of  the 
amount  due,  to  wit,  $136.85.  Said  chattel 
mortgage  is  made  a  part  of  this  finding  of 
fact  That  on  July  25,  1910,  the  defendants 
Mrs.  M.  M.  Vann,  C  T.  Vann,  and  Walter 
McLamb  voluntarily  surrendered  possession 
of  the  goods  and  all  the  property  of  the  Mc- 
Lanub  Company  to  I.  C.  Wright,  attorn^ 
for  A.  D.  Rich,  for  said  Rich  mortgagee,  un- 
der his  mortgage  above  set  out  and  that  I. 
C.  Wright  has  the  keys  of  said  store  now. 
That  after  the  possession  of  said  goods  and 
proi)erty  was  surrendered  to  I.  O.  Wright 
attorney  for  A.  D.  Rich,  the  Stone  Company 
had  execution  Issued  on  its  Judgment  which 
was  returned  'Indulged  by  the  plaintiff,' 
when  the  chattel  mortgage,  referred  to  in 
the  fifth  finding  of  fact  was  executed,  and 
C.  T.  Vann  thereupon,  through  D.  O.  Mt-- 
Phail,  demanded  of  I.  C.  Wright  the  keys 
to  said  store,  which  demand  was  refused  by 
said  Wright;  and  thereupon  C.  T.  Vann 
broke  into  said  store,  put  on  a  new  lock,  and 
began  selling  goods,  which  state  of  facts 
continued  without  the  knowledge  of  i:  O. 
Wright  or  A.  D.  Rich  until  the  receiver  toiok 
charge  under  the  order  of  this  court  That 
the  defendant  A.  D.  Rich  is  undertaking  to 
sell  goods  under  bis  chattel  mortgage." 
There  is  no  allegation  or  evidence  tending 
to  show  that  A.  D.  Rich  is  insolvent  or 
that  he  will  in  any  way  fall  to  account  for 
the  goods  or  their  value  except  as  predicated 
on  Uie  claim  that  his  mortgage'  Is  a  valid 
lien  against  the  partnership  property,  not- 
withstanding the  coverture  of  Mrs.   Vann, 


and  notwithstanding  the  alleged  defect  in 
the  probate  as  to  her  interest. 

Upon  these  the  controlling  facts  relevant 
to  the  question  presented,  the  court  Is  of 
opinion  that  the  order  for  a  receiver  should 
have  been  set  aside  and  the  goods  restored 
to  the  mortgagee,  A.  D.  Rich.  The  feme 
covert  having  entered  Into  the  copartner- 
ship of  McLamb  &  Co.,  the  firm  composed 
of  herself  and  Walter  McLamb,  and  the  bxtal- 
ness  being  conducted  by  her  husband,  O.  T. 
Vann,  as  general  manager  and  agent  and  no 
sign  having  4>een  posted  displaying  her 
Christian  name  or  stating  the  fact  that  she 
was  feme  covert,  her  case  comes  directly 
within  the  provisions  of  our  statute  (Revlsal 
1908,  f  2118),  and  all  the  property  embarked 
in  the  enterprise  is  subject  to  the  debts  of 
the  firm,  and  the  feme  covert  herself  "shall 
for  all  purposes  be  deemed  and  treated  as-  to 
all  debts  contracted  In  the  course  of  such 
business  as  a  freetri^der  as  fully  as  if  she 
had  compiled  with  the  provisions  of  this 
subchapter,"  etc.,  and  this  whether  a  person 
dealing  with  the  firm  was  aware  of  her  be- 
ing feme  covert  or  not  Scott  v.  Ferguson, 
152  N.  0.  348,  67  S.  B.  750.  This  being  the 
position  of  Mrs.  Vann  in  reference  to  the 
property  of  the  firm  and  its  obligations,  she 
is  to  the  extent  indicated  liable  on  the  claims 
both  of  plaintiff  and  defendant  Rich,  and 
the  mortgage  held  by  said  defendant  is  a 
valid  and  binding  Hen  on  the  property  of 
the  firm,  whether  its  execution  on  the  part 
of  Mrs.  Vann  was  formally  and  correctly 
proven  or  not  This  mortgage  on  all  fix- 
tures, goods,  wares  and  merchandise  and  also 
all  the  notes,  accounts,  etc.,  of  the  firm,  pur- 
ports to  be  executed  by  McLamb  Se  Co.,  and 
its  proper  execution  and  registration  on  the 
part  of  Walter  McLamb,  the  other  member  of 
the  firm,  is  admitt^d.  and  it  is  doctrine  well 
recognized  that  one  partner  may  in  the  name 
of  the  firm  execute  a  valid  mortgage  on  part- 
nership property  to  secure  a  partnership 
debt  Odom  v.  Clark,  146  N.  C.  550,  60  S. 
E.  513;  Pipe  Co.  V.  Woltman,  114  N.  C. 
185,  19  S.  E.  109;    30  Cyc.  p.  496. 

We  have  it  then,  that  defendant  A.  D. 
Rich  held  a  valid  mortgage,  with  power  of 
sale  on  the  assets  of  the  firm,  alleged  in 
the  complaint  to  be  worth  $2,000,  and  which 
brought  at  the  sale  only  $1,450,  to  secure  a 
debt  of  $1,585  for  cash  advanced  and  goods 
furnished  to  enable  the  firm  to  commence 
business,  and  that  the  goods  had  been  vol- 
untarily surrendered  to  him  by  the  mort- 
gagors for  the  purpose  of  foreclosure.  In 
such  case  we  are  of  opinion  that  the  courts 
have  no  right  to  seize  this  property,  deprive 
the  mortgagee  of  his  right  of  foreclosure 
given  him  by  bis  contract  and  entail  upon 
the  fund  the  cost  of  litigation  and  a  receiv- 
ership, threatening  to  some  extent  the  suffi- 
ciency of  his  security,  in  the  absence  of  any 
allegation  or  suggestion  of  insolvency  or 
mismanagement  or  bad  faith  on  the  part  of 


Digitized  by 


Google 


8.0J 


HEATH  T.  POSTAL  TELEGRAPH-CABLB  CO. 


283 


tlie  mortgagee  or  any  other  recognized 
ground  for  equitable  Interference.  Jou^  on 
Chattel  Mortgage,  ff  439,  452,  699;  High 
on  Receivers,  |S  647,  679.  In  the  citation  to 
Jonee,  |  439,  it  is  said.  "The  appointment  of 
a  receiver  of  mortgaged  chattels  held  by  a 
mortgagee  in  possession,  will  only  be  made 
in  case  of  pressing  necessity  in  order  to 
secure  the  rights  of  tbe  mortgagor  or  those 
daliulng  under  blm  to  make  appointment  In 
any  other  case  is  to  Impair  the  obligation  of 
the  contract  between  the  parties  to  the  mort- 
gage, and  is  therefore  beyond  tbe  constitu- 
tional power  of  the  court    •    •    • " 

The  view  we  have  taken  of  the  case  is  not 
affected  by  the  fact  that  the  mortgagees  had 
broken  into  tbe  store  and  resumed  posses- 
sion of  the  property.  This  was  done  in  their 
own  wrong,  without  the  assent  or  knowledge 
of  the  mortgagee  or  his  agent.  It  was  a 
tortious  act,  and  will  not  be  allowed  to  avail 
or  Injuriously  affect  the  legal  rights  of  the 
parties  when  they  ate  brought  before  tbe 
court  for  adjustment.  2  Freeman  on  Exe- 
cutions, I  269A;  McParland  v.  Read  et  al., 
11  Allen  (Mass.)  231 ;  Deyo  v.  Jennison  et 
al.,  10  Allen  (Mass.)  410.  In  this  last  case 
Dewey,  Judge,  delivering  the  opinion,  said: 
"These  cases  declare  the  principle  that  a  valid 
and  a  lawful  act  cannot  be  accomplished  by 
any  unlawful  means,  and,  whenever  such  un- 
lawful means  are  resorted  to,  the  law  will 
interfere  and  restore  tbe  party  injured  there- 
in to  his  rights."  We  think  that  the  order 
for  a  receiver  was  improvldently  granted, 
and  that  the  same  qtust  be  set  aside  and  the 
property  included  in  the  mortgage  of  de- 
fendant appellant  restored  to  him  to  be  dealt 
wltb  in  accordance  with  law  and  the  stlpo- 
latlons  and  requirements  of  the  contract 

Reversed. 

(87  S.  C.  219) 

HEATH   et   al.  v.   POSTAL  TELEGRAPH- 
CABLE  CO. 

(Sapreme  Court  of  South   Carolina.     Nov.  7, 
1910.) 

1.  Teleobaphs  and  Telephones  (J  62*)— Ea- 

BONEOOS  TBANSHISSION   OF  MESSAOK— DAU- 
AOES. 

It  is  the  duty  of  one  Induced  by  a  message 
erroneously  transmitted  by  a  telegraph  company 
to  purchase  cotton  to  dispose  of  the  cotton  as 
a  reasonable  prudent  person  would  under  like 
circumstances,  in  order  to  minimize  the  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  36;  Dec.  Dig.  i 
62.*] 

2.  Telegraphs  and  Telephones  (8  67*)— Eb- 
BONEous  Transmission  of  Message. 

A  telegram  sent  by  plaintiff  to  his  firm, 
reading:  "Wired  V.  buy  five  May  for  your  ac- 
count" etc. — was  erroneously  transmitted  by  de- 
fendant teleeraph  company  so  as  to  read :  "Wire 
V.  buy  five  May,"  etc.  Held,  that  defendant  had 
notice  that  by  the  change  plaintiff's  firm  would 
make  a  double  purchase. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Dec  Dig.  S  67.*] 


3.  Trial  (i  296*)- Ihstbuctions. 

In  an  action  afntinst  a  telegraph  company 
for  damages  in  erroneously  transmitting  a  mes- 
sage whereby  plaintiffs  were  induced  to  purchase 
cotton,  an  instruction  that  the  measure  of  dam- 
ages would  be  tbe  difference  between  tbe  pur- 
cnase  price  and  that  at  which  plaintiff  sold,  on 
discovering  the  mistake,  and  any  expenses,  if 
erroneous,  was  sufficiently  qualified  by  a  charge 
that  plaintiffs  were  bound  to  use  reasonable  ef- 
forts to  minimize  their  damages  and  could  not 
recover  for  any  damages  that  might  have  been 
avoided  by  reasonable  care  and  diligence,  etc. 
[Ed.  Note. — For  other  cases,  sec  Trial,  Cent. 
Dig.  ii  705-713,  715,  716,  718;  Dec  Dig.  { 
296.*] 

4.  Appeal  and  Ebbob  (|  1033*)— 'Habkless 

EteBOB. 

In  an  action  against  a  telegraph  company 
for  the  erroneous  transmisision  of  a  messase, 
where  the  damage  complained  of  was  the  natural 
result  of  the  mistake,  error,  if  any,  in  submitting 
the  question  of  general  or  special  damages,  or 
in  admitting  evidence  tending  to  show  special 
damages,  was  in  defendant's  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-4062;    Dec  Dig.  f 

5.  Appeal  and  Ebrob  (|  1067*)— Habiiless 
Ebrob— Instbdctions. 

In  an  action  against  a  telegraph  company 
for  the  erroneous  transmission  of  a  message, 
whereby  plaintiffs  were  induced  to  buy  cotton, 
where  the  court  called  the  Jury's  attention  to 
the  allegation'  in  the  complaint  that  the  cotton 
was  l>ought  and  sold  for  actual  delivery,  etc., 
and  in  his  diai^e  stated  that  plaintiffs  must 
prove  the  allegations  of  the  complaint,  this  was 
sufficient  the  facts  being  alleged  and  proven  and 
not  seriously  controverted,  and  a  failure  to 
charge  that  plaintiffs  must  prove  that  in  the 
contract  for  the  future  delivery  of  the  cotton 
it  was  the  bona  fide  intention  of  the  parties 
thereto  tiiat  the  cotton  should  be  actually  de- 
livered and  recdved  in  kind  was  not  prejudicial. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1007.*] 

0.  Teleobaphs  and  Telephones  (5  27*)— Eb- 
boneous  Transmission  or  Message— Ac- 
tions— What  Law  Govebns. 

While  an  action  against  a  telegraph  com- 
pany for  erroneous  transmission  of  a  message 
IS  an  action  ex  delicto,  and  a  cause  of  action 
always  arises  at  the  place  where  the  messa^ 
is  to  be  delivered  and  sometimes  elsewhere,  in 
actions  ex  delicto  arising  out  of  contract,  all 
questions  affecting  the  nature  and  interpretation 
of  the  contract  are  governed  by  the  law  of  the 
state  in  which  the  contract  was  made  and  is 
to  be  performed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  IMg.  i  27.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  D.  B.  Hydrick,  Judge. 

Action  by  M.  C.  Heath  and  another,  doing 
business  as  M.  C  Heath  ft  Co.,  against  the 
Postal  Telegraph-Cable  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

The  exceptions  referred  to  In  the  opinion 
are  as  follows: 

"Exceptions. 

"Pursuant  to  notice  of  intention  to  ap- 
peal heretofore  served,  the  defendant  In  the 
above-entitled  cause  excepts  to  the  judgment 
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herein  and  to  the  rulings  and  charge  of  his 
honor,  the  presiding  Judge,  upon  the  follow- 
ing grounds,  to  wit: 

"(1)  That  his  honor  erred  in  refusing  the 
motton  for  a  nonsuit,  made  by  defendant  at 
the  close  of  plalntilTs  testimony,  upon  the 
ground  that  there  was  no  allegation  in  the 
complaint,  and  no  testimony  to  show,  that 
plaintiff  either  paid  or  promised  to  pay  any- 
thing for  the  transmission  of  the  message, 
or  gave  any  other  consideration,  and  that 
his  honor  erred  in  allowing  plaintiff  to 
iuuend  his  complaint  by  inserting  an  allega- 
tion to  the  effect  that  he  paid  for  the  trans- 
mission of  the  message  and  to  Introduce  testi- 
mony to  this  effect.  When  his  honor  should 
have  ruled  that,  in  the  absence  of  an  allega- 
tion in  the  complaint  that  the  plaintiff  paid 
or  promised  to  pay  for  the  transmission  of 
the  message,  or  gave  other  consideration, 
that  it  stated  no  cause  of  action  whatso- 
ever, and  that  consequently  there  Was  noth- 
ing to  amend,  and  that  there  was  no  evidence 
tending  to  show  any  consideration  to  the 
defendant,  and  should  have  granted  the  non- 
suit on  these  grounds. 

"(2)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  direction  of  a  ver- 
dict In  its  favor,  made  upon  the  (third) 
ground,  to  wit:  'lliat  the  uncontradicted 
testimony  shows  that  the  plaintiff  has  suf- 
fered no  damage  recoverable  in  law,  in  that 
it  appears  that  as  a  consequence  of  the  omis- 
sion of  the  letter  the  plaintiff  purchased 
certain  cotton  deliverable  In  May,  at  the  then 
market  price,  and  there  can  be  no  legal  dam- 
age in  exchanging  money  for  Its  legal  equiv- 
alent. Ajai  the  plaintiff  cannot  hold  the  de- 
fendant responsible  for  his  subsequent  sale 
of  this  cotton  at  a  lower  price.'  Whereas, 
bis  honor  should  have  held  on  this  point 
that  there  was  no  testimony  tending  to  show 
that  the  plaintiff  had  suffered  any  legally 
recoverable  damage,  as  a  direct  consequence 
of  defendant's  negligence,  and  should  have 
directed  a  verdict  for  defendant  on  this 
ground. 

"(3)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  direction  of  a  ver- 
dict made  upon  the  (third)  ground  that  there 
was  no  evidence  tending  to  show  damage  to 
plaintiff.  When  his  honor  should  have  held 
that  there  was  no  evidence  tending  to  show 
that  the  plaintiffs  had  paid  out  any  money  or 
suffered  any  pecuniary  loss  as  the  direct 
consequence  of  defendant's  negligence,  as 
alleged  in  the  complaint,  and  should  have 
directed  a  verdict  for  defendant  on  this 
ground. 

"(4)  That  his  honor  erred  in  charging  with- 
out qualification  the  plaintiff's  third  request 
to  charge,  to  wit:  'I  charge  you  that  if  you 
find  for  the  plaintiff  the  measure  of  damages 
should  be  the  difference  in  the  price  at  which 
plaintiffs  purchased  the  cotton,  if  they  did 
purchase,  and  the  price  at  which  they  sold 
the  cotton,  if  they  did  sell,  upon  discover- 
ing the  error  in  the  telegram,  and  the  ex- 


penses of  purchase  and  sale.  If  there  were 
such  .expenses.'  Whereas,  his  honor  should 
have  qualified  the  charge  by  adding  that  the 
plaintiffs  must  have  acted  reasonably,  in  the 
exercise  of  due  care  and  caution,  in  Belling 
the  said  cotton  contract  after  discovering 
the  error  in  the  telegram,  and  that  the  jury 
must  find  that  they  did  act  reasonably  and 
that  they  could  not  have  avoided  the  conse- 
quence of  the  error  in  transmission  by  hold- 
ing the  cotton  contract.  In  order  to  bold  the 
defendant  responsible  for  the  loss  on  such 
sale. 

"(5)  That  his  honor  erred  In  refusing  the 
defendant's  motion  for  the  direction  of  a 
verdict  In  favor  of  the  defendant,  upon  the 
following  (second)  ground,  to  wit:  That  the 
uncontradicted  evidence  shows  that  the  de- 
fendant was  guilty  of  no  negligence,  but,  on 
the  contrary,  exercised  due  care,  and  con- 
sequently the  plaintiff  cannot  recover.  And 
that  the  defendant  hns  by  its  uncontradicted 
testimony  rebutted  any  presumption  that 
might  arise  from  the  mere  proof  of  the  omis- 
sion of  the  letter  in  transit'  Whereas,  his 
honor  should  have  granted  the  motion  and 
directed  a  verdict  upon  this  ground,  as  the 
testimony  admitted  of  but  the  one  inference 
that  the  defendant  was  guilty  of  no  negli- 
gence. 

"(6)  That  his  honor,  the  presiding  Judge, 
erred  In  admitting  over  defendant's  objec- 
tion, the  following  testimony  of  defendant's 
witness  D.  D.  Walters,  on  cross-examination: 
'Q.  Do  you  understand  what  "five  May" 
means?  Mr.  Lyles:  We  object  He  is  try- 
ing to  bring  notice;  that  does  not  tend  to 
discredit  the  witness.  The  Court:  Tends  to 
show  here  Is  one  operator  who  might  know; 
I  don't  know.  Mr.  Lyles:  Knowledge  of  one 
man  don't  Impute  knowledge  to  another. 
•  •  •  The  Court:  I  think  It  competent 
Mr.  Nelson:  Answer  the  question.  A.  I 
would  understand  by  this  telegram  five  May 
contracts.  Q.  Contract  meaning  bales?  A. 
I  don't  know  whether  means  bales.  Q.  Don't 
you  know  contract  means  bales?  A.  No,  sir.' 
Whereas,  his  honor  should  have  ruled  such 
testimony  Irrelevant  and  incompetent  and 
should  have  excluded  the  sdme  as  tending  to 
mislead  and  confuse  the  Jury,  since  the 
knowledge  of  this  man  who  did  not  handle 
the  message  bad  nothing  to  do  with  the  Case. 

"CD  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  nonsuit  made  at 
the  close  of  plaintiff's  testimony  upon  the 
ground  that  the  damages  alleged  and  proven 
were  special  damages,  and  that  there  was 
no  evidence  to  show  that  the  defendant  had 
such  notice  of  the  special  circumstances  at 
the  time  of  the  receipt  of  the  telegram  as 
would  make  it  liable  for  such  damages. 
When  his  honor  should  have  ruled  that  such 
damages  were  special  damages,  as  could  noC 
reasonably  be  said  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  mes- 
snge  was  received  for  transmission,  and  that 
there  was  no  evidence  tending  to  show  that 
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the  defendant,  by  Its  agents,  bad  any  niffl- 
cient  notice  to  make  it  liable  therefor. 

"(8)  That  bis  honor  erred  in  refusing  de- 
fendant's motion  for  a  direction  of  a  verdict 
In  favor  of  defendant,  made  upon  the  (first, 
ground,  to  wit :  That  the  damages  alleged 
and  proven  by  plaintiff  are  not  such  as  could 
fairly  be  said  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  of  the 
making  of  the  contract  in  New  York  City 
and  are  special  damages,  and  there  is  no 
evidence  that  the  defendant  or  its  agents 
had  any  sufficient  notice  to  make  such  dam- 
ages recoverable.'  When  his  honor  should 
have  ruled  that  the  damages  alleged  and 
proven  were  special  damages,  and  that  there 
was  no  evidence  tending  to  show  that  the 
defendant,  or  its  agents,  had  any  sufficient 
notice  to  make  such  damages  recoverable, 
and  should  have  granted  the  motion  to  direct 
a  verdict  on  this  ground. 

"(9)  That  his  honor  erred  in  refusing  the 
defendant's  (second)  request  to  charge,  to  the 
effect  that  the  damages  alleged  in  the  com- 
plaint and  proved  by  the  testimony  were  spe- 
cial damages,  and  could  not  be  recovered 
nnlees  the  Jury  should  find  that  the  defend- 
ant had  notice  of  the  special  circumstances 
out  of  which  such  damages  arose.  When  his 
honor  should  have  ruled  that  this  request 
stated  a  correct  proposition  of  law  and  stioTild 
have  charged  the  same. 

"(10)  That  his  honor  -erred  in  charging  the 
Jury  as  follows:  'Now,  there  are  two  kinds 
of  damages,  what  are  known  as  general  dam- 
ages and  as  special  damages.  The  difference 
between  those  two  kinds  is  very  clearly  and 
succinctly  stated  in  the  case  of  Hays  v.  Tele- 
graph Co.  [70  a  a  27,  48  S.  Bw  611  (67  L. 
K.  A.  481,  106  Am.  St  Rep.  731)),  from  which 
I  am  going  to  read  you:  "(1)  Damages  which 
may  be  fairly  and  reasonably  considered  as 
naturally  arising  from  a  breach  of  contract 
according  to  the  usual  course  of  things,"  are 
known  as  general  damages  ^and  "are  (al- 
ways) recoverable."  "(2)  Damages  which 
would  not  arise  in  the  usual  course  of  things 
from  a  breach  of  contract,  but  which  do  arise 
from  circumstances  peculiar  to  the  special 
case,  are  not  recoverable  unless  the  special 
circumstances  are  known  to  the  person  who 
has  broken  the  contract"  These  are  called 
special  damages.  •  *  *  Where  special 
damages  arise  out  of  special  circumstances, 
b^ore  you  can  recover  you  must  allege  and 
prove  Qiat  the  party  who  breached  the  con- 
tract knew  the  special  circumstances  out  of 
which  special  damages  would  arise.  Of 
course,  if  they  knew  of  them  and  entered  into 
the  contract  in  contemplation  of  them,  they 
would-  be  liable  to  pay  those  damages.  Xou 
understand  what  general  damages  are,  and 
what  special  damages  are.  I  charge  you  as 
a  matter  of  law  that  the  plaintiff  is  entitled 
to  recover  general  damages  without  allega- 
tions as  to  those  in  the  complaint,  but  not 
entitled  to  recover  special  damages  unless  it 
Is  alleged  and  proved   that  the  defendant 


knew  of  the  special  circumstances  out  of 
which  special  damages  would  arise.  It' Is  a 
question  of  fact  for  you  to  say  whether  un- 
der the  definition  of  general  and  special  dam- 
ages that  I  have  given  you,  whether  these 
are  special  or  general  damages,  and  whether 
the  defendant  knew  the  special  circumstances 
out  of  which  special  damages  would  arise,  In 
the  event  you  find  there  were  special  dam- 
ages.' Whereas,  his  honor  should  have  charg- 
ed the  jury  that  the  damages  alleged  in  the 
complaint  and  proven  by  the  testimony  were 
special  damages,  and  that  the  defendant  could 
not  be  held  liable  for  such  damages  nnless 
the  Jury  should  find  that  it  had  notice  of  the 
special  circumstances  out  of  which  they 
arose,  and  should  not  have  left  it  to  the  Jury 
to  say  whether  or  not  the  damages  alleged 
and  proven  were  general  or  special. 

"(11)  That  his  honor,  the  presiding  judge, 
erred  as  a  matter  of  law  in  refusing  the  de- 
fendant's motion  for  a  new  trial,  made  upon 
the  ground  that  his  honor  had  erred  as  a 
matter  of  law  in  failing  to  charge  the  Jury 
that  the  damages  alleged  and  proved  were 
special  damages  and  could  not  be  recovered 
nnless  the  jury  found  that  the  receiving 
agent  of  the  defendant  In  New  York  City  bad 
notice  of  the  si)ecial  circumstances,  and  that 
his  honor  had  erred  in  leaving  It  to  the 
jury  to  say  whether  or  not  these  damages 
were  general  or  special.  Whereas,  his  honor 
should  have  granted  the  motion  for  a  new 
trial  upon  this  ground. 

"(12)  That  his  honor,  the  presiding  Judge, 
erred  in  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  plaintiff's 
witness  M.  C.  Heath:  'Q.  What  is  the  mean- 
ing of  that  telegram?  A.  That  I  had  wired. 
Mr.  Lyles:,  We  object,  until  it  Is  shown  that 
It  was  known  to  the  defendant  company.  Mr. 
Nelson :  Q.  Did  yon  deliver  that?  A.  I  deliv- 
ered it  to  the  operator  of  the  Postal  Tele- 
graph Company,  at  his  receiving  desk  on  the 
floor  of  the  (Cotton  Elxcbange.  Mr.  Lyles: 
They  must  prove  notice  to  us;  until  they 
do  the  meaning  of  this  telegram  is  not  com- 
petent. •  •  •  Q.  "Wired  Vick  buy  five 
May  for  your  account,"  did  that  mean  you 
had  wired  to  buy  or  your  office  to  buy?  The 
Court:  Admitted,  subject  to  showing  that  the 
telegraph  people  knew  what  that  meant. 
(Mr.  Nelson  cited  Hays  v.  Telegraph  (Com- 
pany.) The  Ourt :  Go  ahead.  I  will  admit 
the  question.  Mr.  Lyies:  We  object  Do 
you  admit  it  subject  to  their  proving  that 
we  had  actual  notice?  The  Court:  I  will 
admit  it  generally.  I  think  the  telegram  on 
Its  face  shows.  •  •  •  Mr.  Nelson:  Q. 
What  is  the  meaning  of  "five  May"?  Mr. 
Lyles:  Your  honor  understands  us  as  object- 
ing? The  0>urt :  Yes,  sir.  A.  Means  to  buy 
five  May  and  forward  May  delivery.  Q. 
What  does  "Wired  Vick  buy.  five  May  for 
your  account"  mean?  Mr.  Tiyles:  We  object 
Mr.  Nelson:  What  does  that  t^egram  mean, 
"Wired  Vick  buy  five  May  for  your  ac- 
count^?   A.  The  telegram  explains  itself  on 
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the  face  of  it  I  wired  our  office  in  C!oIuinbia 
I  had  wired  Vick  to  buy  for  their  account 
five  hundred  bales  May  future,  which  they 
did.  I  wired  them.  •  •  •  Q.  Is  there 
any  other  business  than  cotton  done  on  the 
New  York  Cotton  Exchange,  trading  in  cot- 
ton? Mr.  Lyles :  We  object  The  Court :  I 
think  it  competent  whether  he  knows  of  any 
other  business  done  on  the  Cotton  Exchange. 
Mr.  Lyles:  If  he  knows  of  no  other  mes- 
sages sent  from  the  Cotton  Eischange  except 
messages  to  buy  cotton.  Mr.  Nelson:  Q.  Any 
other  business  than  the  purchase  or  sale  of 
cotton?  A.  I  should  say  in  a  general  way 
no  other  business  is  supposed  to  be  done. 
Q.  The  telegraph  company  keeps  an  office  on 
the  floor  of  the  Elzcbange?  A.  Yes,  sir.  Q. 
Tell  us  wtiat  on  the  floor  of  the  Elxchange  the 
term  "five  May"  means?  A.  Any  operator, 
any  of  their  employes,  would  know  that 
meant  500  bales  of  May  future.  Mr.  Lyles: 
We  object  and  move  to  strike  It  out  The 
Court:  I  will  admit  it  if  he  knows  it  to  be 
the  fact  •  •  •  Q.  What  does  the  great 
part  of  your  telegraphic  business  concern? 
Mr.  Lyles:  We  object  The  Court:  I  will 
admit  it  Mr.  Nelson:  Q.  The  greater  part 
of  your  tdegraphic  business?  A.  Relative  to 
our  cotton  business,  the  bulk  of  our  tele- 
grams is  relative  to  our  daily  business.' 
Whereas,  his  honor  should  have  ruled  that 
until  the  plaintiff  had  brought  home  notice 
of  the  special  meaning  of  the  telegram  to  the 
defendant,  or  its  agents,  testimony  of  such 
special  and  peculiar  meaning,  other  than  ap- 
peared from  the  face  of  the  telegram  itself, 
was  ineompetent  and  that  this  testimony  of 
the  peculiar  meaning  of  the  telegram  did  not 
tend  to  show  that  the  defendant,  by  its 
agents,  had  notice  of  the  peculiar  meaning  be- 
yond that  which  appeared  from  the  face  of 
the  telegram  Itself,  and  was  consequently  in- 
competent and  irrelevant  And  his  honor 
should  have  excluded  the  testimony  on  these 
grounds. 

"(13)  That  his  honor,  the  presiding  Judge, 
erred  in  admitting  over  defendant's  objec- 
tion, and  in  refusing  to  strike  out  upon  mo- 
tion of  defendant  the  following  testimony  of 
the  plaintiff's  witness  M.  O.  Heath:  'Mr. 
Nelson:  Some  commissions  I  want  to  bring 
out.  Q.  Give  the  items  that  make  that  $400. 
A.  65  per  bale  for  cotton;  commission  $75. 
Q.  What  commission  was  charged?  A.  15 
cents  per  bale,  or  $15  per  hundred  l>ales. 
Mr.  Lyles:  We  object  on  the  same  line. 
That  is  special  damage.  He  had  not  shown 
It.  I  move  to  strike  it  out  The  Court:  I 
will  have  to  charge  the  Jury,  unless  they 
bring  notice  home  to  the  defendant  company 
that  that  damage  entered  in  the  contempla- 
tion of  the  party  at  the  time  of  sending  this 
message,  he  cannot  recover.'  Whereas,  his 
honor  should  have  ruled  such  testimony  in- 
competent and  irrelevant  as  tending  to  prove 
special  damage  without  first  bringing  home 
notice  to  the  defendant  company  at  the  time 
of  the  making  of  said  contract,  and  should 


tiave  refused  to  admit  the  said  testimony,  and 
should  have  struck '  the  same  out  upon  mo- 
tion of  the  defendant 

"(14)  That  his  honor  erred  In  admitting, 
over  defendant's  objection,  the  following  tes- 
timony of  plaintiff's  witness  J.  T.  Gray:  'Q. 
You  handle  a  great  many  telegrams?  A. 
Good  many.  Q.  A  tdegram  reading  this 
way :  "Wired  Vick  buy  five  May  for  your  ac- 
count Buy  any  spots  that  look  reasonable" 
— coming  from  the  New  York  Cotton  En- 
change.  What  would  you  take  that  to  mean? 
Mr.  Lyles :  We  object.  They  are  attempting 
to  put  a  meaning  on  this  contract  beyond 
that  which  appears  on  its  face,  without  bring- 
ing home  notice  to  us.  Mr.  Nelson:  Mr. 
Heath  testified  that  the  Postal  is  allowed  to 
keep  an  office  on  the  floor  of  the  Cotton  Ex- 
change, and  that  the  operators  have  access 
there —  The  Court:  I  will  admit  the  testi- 
mony. Mr.  Nelson :  Q.  What  would  you  take 
that  to  mean?  What  would  "five  May" 
mean?  A.  Knowing  that  the  telegram  came 
from  the  Cotton  Exchange,  I  would  take  it 
to  be  500  bales  of  cotton.'  Whereas,  bis  hon- 
or should  have  ruled  such  testimony  incom- 
petent and  irrelevant  until  the  plaintiff  had 
brought  home  notice  to  the  defendant  in  this 
particular  case  of  the  peculiar  meaning  of 
the  telegram  in  question,  and,  there  l>eing 
no  evidence  tending  to  bring  home  such  no- 
tice to  the  defendant,  should  have  upheld  de- 
fendant's objection  to  the  admission  of  this 
testimony,  tending  to  give  to  the  telegram  a 
peculiar  meaning  beyond  that  which  appeared 
from  the  face  thereof,  and  tending  to  mis- 
lead and  confuse  the  Jury. 

"(15a)  That  his  honor  erred  In  falling  to 
charge  the  Jury  to  the  effect  that  as  a  con- 
dition precedent  to  plaintifTs  recovery  he 
must  prove  that  in  the  contract  for  future  de- 
livery of  cotton  made  in  New  Orleans,  and 
out  of  which  plaintiff's  alleged  damage  arose, 
it  was  the  bona  fide  intention  of  both  the 
parties  to  the  said  contract,  at  the  time  of 
making  the  same,  that  the  said  cotton  should 
be  actually  delivered  in  kind  by  the  party 
contracting  to  sell  and  deliver  the  same  and 
should  be  actually  received  in  kind  by  the 
party  contracting  to  receive  the  same  at  the 
future  period  mentioned  and  specified  in  said 
contract  This  being  a  material  allegation  in 
the  complaint  denied  by  the  answer,  was  a 
material  issue  in  the  case,  and  his  honor 
should  have  charged  the  Jury  on  this  issue, 
and  he  erred  In  falling  to  do  so. 

"(b)  That  his  honor  erred  in  falling  to 
charge  the  Jury  to  the  effect  that  the  plain- 
tiff bore  the  burden  of  proving,  as  a  condi- 
tion precedent  to  any  recovery  in  this  case, 
that  at  the  time  of  making  the  contract  for 
future  delivery  of  cotton  in  New  Orleans,  out 
of  which  plaintiffs  damage  is  alleged  to  have 
grown.  It  was  the  bona  fide  Intention  of  both 
parties  thereto  that  the  said  cotton  so  agreed 
to  be  sold  and  transferred  should  be  actually 
delivered  and  received  in  kind  by  the  said 
parties  thereto,  at  the  future  period  m»ition- 
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ed  therein.  This  being  a  material  allegation 
of  the  complaint,  denied  by  the  answer,  was 
a  material  Issne  in  the  case,  and  Ms  honor 
should  have  charged  the  jury  on  this  issue, 
and  he  erred  in  failing  to  do  so. 

"(16)  That  his  honor,  the  presiding  Judge, 
erred  in  refusing  the  defendant's  motion  to 
direct  a  verdict  for  the  plaintiff  for  the 
amount  paid  by  the  plaintiff  for  the  transmis- 
sion of  the  message,  made  npon  the  following 
grounds :  'That  the  uncontradicted  testimony 
shows  tliat  the  message  was  sent  from  the 
city  of  New  York,  in  the  state  of  New  York, 
and  was  written  on  a  blank  of  the  defendant 
company,  upon  which  was  an  agreement  that 
the  message  was  sent  as  an  unrepeated  mes- 
sage at  a  lower  rate  than  repeated  messages, 
and  that  in  consideration  of  the  lower  rate 
the  plaintiff  assented  to  the  stipulation  upon 
the  said  blank  whereby  the  parties  agreed 
that  in  case  of  error  In  the  transmission  of 
the  message,  due  to  unavoidable  accident  or 
to  the  negligence  of  the  defendant  company 
or  Its  servants,  his  recovery  would  be  limited 
to  the  amount  paid  for  the  transmission  of 
the  message.  That  the  uncontradicted  testi- 
mony shows  that  the  law  of  the  state  of  New 
York  is  that  this  act  of  the  defendant  in 
signing  the  telegram  written  upon  the  blank 
aa  aforesaid  constitutes  a  contract  between 
the  plaintiff  and  the  defendant  good  and 
binding  by  the  said  law  and  limits  his  re- 
covery to  the  amount  paid  for  the  transmis- 
sion of  the  telegram.  There  being  no  gross 
negligence  or  willfulness  alleged  or  proven 
on  the  part  of  the  defendant  company.  And 
that  the  uncontradicted  testimony  shows  that 
the  law  of  the  state  of  New  York  upholds 
the  stipulation  above  referred  to,  although 
the  sender  may  not  have  read  the  same,  in 
the  absence  of  fraud,  and  allows  the  plaintiff 
to  recover  nothing  beyond  the  amount  paid 
for  the  transmission  of  the  telegram,  in  the 
absence  of  testimony  showing  gross  negli- 
gence or  willfulness.'  Whereas,  his  honor 
should  have  held  that  these  grounds  stated 
a  correct  proposition  of  law  and  should  have 
granted  the  motion  and  directed  a  verdict  as 
requested. 

"(17)  That  his  honor  erred  in  refusing  the 
defendant's  request  to  charge  the  Jury,  made 
at  the  close  of  all  the  testimony,  and  taken 
down  by  the  stenographer,  in  the  following 
words:  "Mr.  Lyles:  I  will  make  a  motion  to 
charge  the  jury.  I  have  not  got  it  included 
in  my  requests  to  charge.  I  make  the  fur- 
ther request  to  charge  by  the  Frazer  Case 
In  '78,  the  court  there  construed  the  foreign 
law.-  You  have  ruled  that  this  foreign  law 
baa  nothing  to  do  with  the  case.  I  request 
the  court  to  Charge  the  jury  that  the  foreign 
law  does  govern  the  question  of  the  validity 
of  this  contract  I  understand  your  honor 
refuses  that?  The  Court:  Yes,  sir.  The 
point  can  be  raised  either  by  a  request  to 
direct  a  verdict,  or  request  to  charge.  You 
can  put  it  on  the  record,  so  if  I  am  in  error 
yoo   can    correct   it'     Whereas,   his   honor 


should  have  ruled  that  this  request  to  charge 
stated  a  correct  proposition  of  law,  and 
should  have  charged  the  Jury  that  the  valid- 
ity of  the  contract  limiting  the  plaintiff's 
recovery  in  this  action  to  the  agreed  amount, 
to  wit,  the  amount  paid  for  the  transmission 
of  the  message,  was  to  be  determined  by  the 
law  of  the  state  of  New  York,  where  it  was 
admitted  that  the  contract  In  question  was 
entered  into  and  partly  performed. 

"(18)  That  his  honor  erred  In  charging  the 
plaintifTs  fifth  request  to  charge,  to  wit: 
'No  matter  what  the  contract  on  the  back  of 
the  telegraph  blank  is,  it  would  not  relieve 
the  telegraph  company  from  any  act  of  neg- 
ligence on  its  part  Those  who  serve  the  pub- 
lic cannot  relieve  themselves  by  any  contract 
by  a  release  from  negligence,  and  I  charge 
yon  that,  when  an  error  is  made  in  the  trans- 
mission of  a  telegram,  it  raises  a  presumption 
of  negligence  on  the  part  of  the  telegraph 
company.'  Whereas,  his  honor  should  have 
charged  that  the  contract  on  the  face  and 
back  of  the  telegram  In  question  was  good 
and  binding  In  law,  and  limited  the  plaintiffs 
In  this  case  to  the  recovery  of  the  amount 
paid  by  them  for  the  transmission  of  the  said 
telegram,  and  should  have  refused  to  charge- 
this  request  for  plaintiffs." 

L^les  &  Lyles,  for  appellant     Nelson  &- 
Nelson,  for  respondents. 

SHIPP,  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  resulted  from  the 
erroneous  transmission  of  a  telegram.  M.  C. 
Heath,  one  of  the  plaintiffs  in  this  action, 
filed  with  the  defendant  company  at  Its  of- 
fice on  the  floor  ot  the  New  York  Cotton 
Exchange,  ^n  January  9,  1907,  a  telegram 
addressed  to  the  plaintiff  firm,  reading,  "Wir- 
ed Vlck  Buy  five  May  for  you  account  Buy 
any  spots  that  look  reasonable."  The  tele- 
gram as  delivered  in  Columbia,  S.  C,  read: 
"wire  Vlck  buy  five  May  for  your  account. 
Buy  any  spots  that  look  reasonable."  On 
receipt  of  this  message,  the  plaintiff  firm  wir- 
ed Heyward,  Vlck  &  Clark,  of  New  Orleans, 
to  buy  for  It  500  bales  of  cotton  for  May  de- 
livery. Upon  discovering  the  mistake  in  the 
telegram  complained  of,  plaintiffs  telegraph- 
ed Heyward,  Vlck  &  Clark  at  New  Orleans, 
the  following  morning,  to  sell  the  500  bales 
which  had  ju^  beai  purchased  by  reason  of 
the  receipt  of  said  erroneous  message.  The 
cotton  bought  by  plaintlffSr  on  receipt  of  said 
erroneous  telegram,  was  resold  the  next  i&y 
at  a  loss  of  $325,  difference  in  the  market 
price,  and  $75,  commissions  paid  for  broker- 
age, making  a  total  loss  of  $400. 

The  exceptions  on  which  this  appeal  is 
based  are  numerous.  It  appearing  that  the 
first  exception  has  been  abandoned,  we  shall 
proceed  with  the  consideration  of  the  others. 

Second  exception :  The  plaintiffs  by  reason 
of  the  erroneous  message  purchased  500 
bales  of  cotton  which  would  not  have  been 
purchased  except  for  said  message.  It  was 
the  duty  of  the  plaintiffs  to  dispose  of  the 
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cotton  as  a  reasonable,  prudent  person  would 
under  like  drcumstances,  In  order  that  they 
might  minimize  the  damage  done  them  by 
reason  of  defendant's  mistake.  If  plaintiffs 
bad  held  the  cotton  for  a  speculation,  they 
would  have  done  so  at  their  own  peril,  for 
had  they  done  so,  and  cotton  had  gone  down 
in  price,  they  could  have  been  Ijeld  to  be  the 
authors  of  their  own  misfortune. 

Third  exception:  The  telegram  shows  on 
Its  face  that  something  bad  been  purchased, 
and  In  its  changed  form  It  was  an  InstructioD 
to  purchase  that  something,  which  certainly 
was  notice  to  the  defendant  that,  if  the  word 
"wired"  were  changed  to  "wire,"  the  plain- 
tiffs would,  in  all  probability,  be  possessed  of 
two  somethings  instead  of  the  one  already 
purchased.  It  also  shows  on  its  face  that 
that  something  had  been  purchased,  as  the 
original  message  read,  or  would  be  purchased 
as  the  erroneous  message  read,  by  a  third 
party,  and  the  presumption  would  be  that 
such  party  was  not  making  the  purchase 
gratuitously. 

Fourth  exception:  We  think,  as  counsel  for 
respondents  say  in  their  argument,  that,  if 
this  third  request  to  charge  needed  qualifica- 
tion, the  defendant's  fourth  request  to  charge, 
which  was  given,  qualified  it  The  defend- 
ant's fourth  request  to  charge  is  as  follows : 
"If  the  Jury  shaU  find  that  the  defendant  has 
been  guilty  of  negligence  in  causing  the  mis- 
take in  the  transmission  of  the  telegram, 
nevertheless  the  plaintiff  is  under  a  duty  to 
use  reasonable  efforts  to  minimize  his  dam- 
ages, and  cannot  recover  any  damages  that 
might  have  been  avoided  by  the  use  of  rea- 
sonable care  and  diligence,  and  by  the  exer- 
cise of  proper  precautions." 

Fifth  exception:  The  uncontradicted  evi- 
dence shows  that  the  telegram  as  filed  with 
the  defendant  company  for  transmission  read, 
"wired";  whereas  the  message  as  delivered 
read,  "wire."  The  former  indicated  informa- 
tion that  something  had  been  done;  the  lat- 
ter was  a  command  or  request  to  do  that 
something.  The  whole  appearance  of  the 
message  was  changed  in  transmission — a  to- 
tally different  meaning  conveyed.  The  mes- 
sage was  filed  with  the  company  for  trans- 
mission in  a  whole  condition,  in  the  exact 
form  it  was  intended  to  be  sent  by  the 
plaintiffs.  It  was  delivered  in  a  defective 
and  altered  form.  This  unquestionably  made 
out  a  prima  facie  case,  and  it  became  a  ques- 
tion of  fact  for  the  jury  to  say  if  it  had 
been  rebutted. 

Sixth  to  fourte^ith  exceptions,  inclusive: 
These  exceptions  impute  error  to  the  trial 
Judge  in  leaving  the  question  of  general  and 
special  damage  to  be  determined  by  the  Jury, 
and  in  admitting  evidence  tending  to  show 
special  damage.  It  seems  to  us  that  a  tele- 
gram filed  with  the  defendant  company,  at 
its  office  on  the  New  York  Cotton  Kxchauge, 
written  in  the  language  of  the  cotton  trade, 
using  terms  with  which  an  office  of  the  com- 
pany situated  at  such  a  place  was  familiar 


or  should  have  been  familiar,  was  intelligible 
to  defendant's  agent  at  such  an  office,  and 
that  the  damage  complained  of  was  the  rea- 
sonable, fair,  and  natural  result  of  the  in- 
correct message  as  sent  Therefore,  if  the 
trial  Judge  erred  In  submitting  the  question 
of  general  or  special  damages  to  the  Jury,  or 
in  admitting  evidence  tending  to  show  spe- 
cial damages,  it  was  error  in  favor  of  the 
defendant  company,  giving  It  two  chances  to 
rebut  plaintifTs  case;  whereas,  it  should 
have  had  but  one. 

Fifteenth  exception:  The  trial  Judge  called 
the  attention  of  the  Jury  to  the  allegation  in 
the  complaint  to  the  effect  that  the  cotton 
was  bought  and  sold  for  actual  delivery,  etc. 
Then,  in  his  charge,  he  told  the  Jury  that 
plaintiffs  must  prove  the  allegations  of  the 
complaint  by  the  greater  weight  of  the  evi- 
dence. This  seems  to  us  sufficient  where 
such  facta  were  alleged  and  proven  and  not 
seriously  controverted. 

Sixteenth,  seventeenth,  and  eighteenth  ex- 
ceptions: These  exceptions  impute  error  to 
the  circuit  Judge  in  not  holding  that  the  law 
of  the  state  of  New  York,  in  which  the  con- 
tract referred  to  in  the  pleadings  was  ex- 
ecuted and  partly  to  be  performed,  must  be 
enforced  in  this  Jurisdiction.  The  question 
was  squarely  presented  by  the  pleadings  in 
this  case;  the  answer  of  defendant  pleading 
that  the  contract  was  made  in  New  Tork, 
was  partly  to  be  performed  there,  and  set- 
ting out  that  the  New  Tork  law  upheld  such 
contracts.  While  it  is  true  that  the  action 
against  telegraph  co'mpanles  for  nondelivery, 
delayed  delivery,  or  delivery  of  an  erroneous 
message  is  an  action  ex  delicto,  and  that  a 
cause  of  action  always  arises  at  the  place 
where  the  message  is  to  be  delivered  and 
sometimes  elsewhere,  yet  it  is  equally  true 
that  In  actions  ex  delicto  arising  out  of  con- 
tract, all  questions  affecting  the  nature,  valid- 
ity, and  interpretation  of  the  contract  are 
to  be  governed  by  the  law  of  the  state  in 
which  the  contract  was  made  and  is  to  be 
performed  in  whole  or  in  part  Such  has 
been  the  rule  in  this  state  in  all  cases  in 
which  the  question  was  presented  by  the 
pleadings.  In  the  recent  case  of  Brown  v, 
Tel.  Oo.,  85  S.  O.  495,  67  S.  El  146,  Mr. 
Associate  Justice  Gary,  delivering  the  opinion 
of  the  court,  after  reviewing  many  author- 
ities, says:  "These  authorities  sustain  the 
following  propositions:  (1)  That  the  law  of 
the  state  where  the  contract  is  made  and  is 
to  be  performed,  either  in  whole  or  in  part, 
governs  as  to  its  nature,  validity,  and  inter- 
pretation. (2)  That  the  failure  of  the  com- 
pany to  convey  the  information,  from  the 
sender  to  the  addressee,  and  not  the  wrong- 
ful act  of  an  agent  at  any  particular  point 
prior  to  the  delivery  of  the  message  to  the 
addressee,  constitutes  the  delict  A  message 
la  In  transit  not  only  while  it  is  being  sent 
over  the  wires,  but  during  the  time  it  is  la 
the  hands  of  the  messenger  for  delivery,  after 
It  reaches  the  place  where  the  addressee  i»> 
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sides;  and  tbere  Is  no  sound  reason  wby  tbe 
company  should  be  liable  when  tbe  agent  in 
the  state  from  whlcb  the  message  has  been 
sent,  or  an  agent  along  the  line,  la  gallty 
of  negligence,  and  yet  not  be  liable  for  an  act 
of  negligence  on  the  part  of  the  messenger 
to  whom  tbe  telegram  is  banded  for  delivery 
by  tbe  agent  of  the  terminal  office.  @)  That 
It  would  be  against  public  policy  to  require 
the  plalntifC  to  prove  at  what  point  on  the 
defendant's  line  tbe  failure  occurred,  or  to 
permit  the  defendant  to  show  that  the  mes- 
sage was  delayed  at  some  specific  point  on  its 
Une,  and  thus  make  the  plaintiff's  rlgbt  of 
recovery  dei)endent  upon  the  laws  of  that 
place.  (4)  There  cannot  be  a  segregation  of 
liability  on  tbe  undertaking  of  the  company, 
for  tbe  reason  that  it  Is  whole  and  single, 
and  by  this  construction  the  parties  know, 
when  tbey  enter  into  tbe  contract,  by  what 
law  its  nature,  validity,  and  interpretation 
are  to  be  governed.  It  is  against  public  pol- 
icy for  the  interpretation  of  a  contract  to  be 
ambxilatory  and  uncertain.  The  presiding 
judge,  therefore,  erred  when  be  instructed 
the  Jury  to  find  a  verdict  in  favor  of  the  de- 
fendant" 

In  tbe  case  of  Brown  v.  Tel.  Co.,  supra, 
message  was  sent  from  South  Carolina  to 
Washington,  D.  C,  and  it  was  contended  that, 
as  the  law  of  tbe  District  of  Columbia  did 
not  permit  a  recovery  for  mental  anguish 
disconnected  with  bodily  Injury,  there  could 
be  no  recovery;  but  it  was  held  that,  as  the 
contract  was  executed  in  South  CaroUna  and 
wag  to  be  partly  performed  here,  tbe  law  of 
South  Carolina  must  be  applied.  In  speaking 
of  tbe  same  principle  in  Gilliland  &  GafTney 
V.  Southern  Ry.  Co.,  85  S.  C.  30,  67  S.  B.  22, 
Mr.  Associate  Justice  Woods  says:  "The  con- 
tract of  shipment  was  made  in  Groorgia  and 
required  part  performance  in  that  state  and 
part  in  South  Carolina.  The  rule  which  pre- 
vails in  most  jurisdictions,  including  this 
state.  Is  that  under  such  conditions  any  ques- 
tion as  to  the  nature^  validity,  and  interpre- 
tation of  that  portion  of  the  contract  to  be 
performed  partly  in  Georgia  and  partly  In 
South  Carolina,  namely,  the  portion  that  re- 
lated to  safe  transportation  from  tbe  point 
of  delivery  to  the  point  of  destination,  would 
be  determinable  under  the  laws  of  Georgia 
unless  there  was  evidence  of  the  Intention 
of  the  parties  that  a  difTerent  law  should  be 
applied.  Frasler  v.  C.  &  W.  C.  Ry.,  73  S.  C. 
140  [52  S.  EJ.  964];  Wharton  on  Conflict  of 
Laws,  1062-1064."  In  Walker  v.  Tel.  Co.,  75 
8.  C.  512,  56  S.  £.  38,  where  a  telegram  was 
sent  from  South  Carolina  to  Louisiana,  the 
court  held  that  the  cause  of  action  arose  In 
South  Carolina  and  was  governed  by  her 
laws.  Chief  Justice  Pope,  delivering  the 
opinion,  at  page  526  of  75  S.  C,  at  i)age  42  of 
S6  S.  E.,  says:  "Our  own  state  has  also  held 
In  Frasier  v.  Railroad  Co.,  73  S.  C.  140,  52 
8.  E.  964,  that  tbe  law  of  a  state  where  tbe 


contract  is  made  and 'is  to  be  performed  in 
whole  or  in  part  governs  as  to  Its  nature, 
validity,  and  interpretation."  The  cases  of 
Balderston  v.  Tel.  Co.,  79  S.  C.  160,  60  S.  E. 
435,  and  Harrison  v.  Tel.  Co.,  71  S.  C.  386,  51 
S.  E.  119,  seem  to  conflict  with  the  above 
views;  but  in  neither  of  those  cases  was  the 
foreign  law  pleaded,  and  the  question  here 
at  issue  was  not  squarely  presented. 

We  think  there  was  error  In  refusing  to 
aiH)ly  the  law  of  New  Yorit,  and  that  tbere 
should  be  a  new  trial. 

Let  the  exceptions  be  set  out  In  tbe  report 
of  tbe  case. 

It  is  the  judgment  of  this  court  that  tbe 
judgment  of  tbe  circuit  court  be  reversed. 

WOODS,  J.  I  concur  in  the  judgment  of 
reversal.  Tbe  telegram  in  this  case  related 
to  a  commercial  matter,  and  tbere  is  no  stat- 
ute of  this  state  changing  the  common  law 
with  respect  to  the  liability  of  telegraph 
companies  for  negligence  In  receiving,  trans- 
mitting, or  delivering  such  a  message.  There- 
fore, as  stated  In  tbe  opinion  of  Acting  Asso- 
ciate Justice  SHIPP,  the  common-law  rule  on 
tbe  subject  of  conflict  of  laws  applies,  and 
tbe  liability  of  the  defendant  company  must 
be  measured  by  the  law  of  tbe  state  of  New 
York,  where  tbe  contract  for  transmission 
was  made  and  partly  performed.  Tbe  rule 
applicable  in  mental  anguish  cases  is  not  in- 
volved, and  therefore  I  express  no  opinion 
on  tbe  question  whether  the  statute  making 
telegraph  companies  liable  for  mental  an- 
guish caused  by  "negligence  in  receiving, 
transmitting  or  delivering  messages"  would 
require  tbe  application  of  tbe  law  of  this 
state  If  the  telegram  had  been  of  such  a  kind 
that  mental  anguish  would  have  resulte<) 
from  tbe  failure  to  promptly  receive,  tran»» 
mit,  or  deliver. 


(87  S.  C.  262) 

CHAPMAN  V.   AMERICAN  CIGAR  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  li, 
1910.) 

1.  Masteb  and  Servant  (§  280*)— Masteb's 
Liability— Actions — Jury  Question— Oon- 

TBISCTOBT  NEQLIOENCE. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  contributory  negligence  is  a  ques- 
tion for  the  jury  when  there  is  any  material 
evidence  tending  to  show  it. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1089 ;   Dec.  Dig.  §  289.*] 

2.  Masteb  and  Servant  (8  289*)— Masteb's 
Liability  — Evidence— JuBY  Qi«:stion  — 
Contbibutoky  Neolioenck. 

In  an  action  against  a  master  for  injuries 
to  a  servant  by  reason  of  a  log  slipping  and 
crushing  his  foot,  evidence  held  sufficient  to 
take  the  question  of  contributory  negligence  to 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1089;   Dec  Dig.  S  289.*] 

Appeal  from  .Common  Pleas  Circuit  Court 
of  Charleston  County;  Obaa  O.  Dantzler, 
Judge. 
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Action  by  Warren  Chapman  against  the 
American  Cigar  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Mordecal  &  Gadsden  and  Rutledge  &  Ha- 
good,  for  appellant  Logan  &  Grace,  for  re- 
spondent. 

JONES,  0.  J.  The  plaintiff  recovered  Judg- 
ment against  defendant  for  $500  for  personal 
injury  npou  a  complaint  alleging  th^t  on 
Ifarcb  10,  1906,  while  employed  as  a  laborer 
in  defendant's  sawmill  at  Charleston,  S.  C, 
he  was  ordered  by  the  sawyer  to  balance  a 
heavy  log  in  position  which  had  been  raised 
by  means  of  clamping  Iron  hooks,  and  while 
80  doing  the  hooks  suddenly  slipped,  and  the 
log  fell  upon  his  foot,  and  injured  It  The 
negligence  alleged  was  In  furnishing  iron 
books  so  worn  as  to  be  defective  and  liable 
to  slip.  The  answer,  among  other  matters, 
alleged  contributory  negligence  of  plaintiff, 
in  that  he  negligently  fastened  the  iron  books 
In  the  log.  The  court  withdrew  the  question 
of  contributory  negligence  from  the  Jury,  as- 
signing as  a  reason  that  no  one  testified  that 
plaintiff  had  fastened  the  hooks  in  the  log. 
'This  ruling  is  the  one  point  for  considera- 
tion. 

If  there  was  any  material  testimony  what- 
ever tending  to  show  contributory  negligence, 
it  was  error  not  to  submit  that  Issue  to  the 
Jury.  The  plaintiff  and  his  witness,  Johnson, 
testified  ttiat  the  sawyer  did  not  attach  the 
hooks,  but  that  four  negro  men,  including 
plaintiff  and  Johnson,  were  engaged  in  the 
duty  of  arranging  the  log  upon  the  carriage 
and  that  one  of  them  placed  the  hooks. 
Johnson  testified  that  the  sawyer  after  put- 
ting the  hooks  in  the  log  called  to  plaintiff 
to  steady  one  end  while  he  pulled  it  up, 
that  plaintiff  said  to  the  sawyer,  "These 
logs  are  going  to  slip,"  and  the  sawyer  said, 
"Xou  do  as  I  say.  Tou  steady  one  eaU  of 
the  log,"  and  that  after  the  log  was  lifted 
by  the  machinery  about  two  feet  from  the 
floor  the  hooks  slipped. 

The  defendant  also  offered  testimony  that 
Jcdmson  had  voluntarily  made  a  statement 
in  writing  previous  to  the  trial  in  these 
words:  "Chapman  and  myself  were  at  work 
In  the  veneer  department,  and  on  the  after- 
noon of  the  injury  were  bringing  in  the  logs 
on  the  overhead  trolley.  To  remove  the  logs 
he  had  to  drive  the  hooks  or  'dogs'  into  the 
logs,  and  Chapman  had  been  told  by  himself 
and  Mr.  Miller  to  drive  these  In  firmly.  He 
failed  to  do  so,  and  the  log  slipped  out  of 
the  hooks,  falling  on  his  foot  The  hoolis 
were  practically  new,  were  in  no  way  worn, 
have  never  been  fixed,  and  we  are  still  using 
them.  Had  Chapman  followed  instructions 
in  driving  the  hooks  in,  he  would  never  have 
been  bnit.  John  Johnson.  Witness:  Ashley 
C.  Tobias,  Jr.    D.  C.  Gillett    July  15,  190&." 


Johnson  testified  that  he  made  the  above 
statement  to  save  his  position  in  the  mill. 

It  cannot  be  said  tliat  there  was  no  evi- 
dence whatever  tending  to  show  that  plain- 
tiff adjusted  the  hooks.  The  testimony  for 
defendant  tended  to  show  it  possible  that 
plaintiff  did  so,  as  one  of  four  standing  near 
having  such  duty  to  perform,  and  the  testi- 
mony of  plaintiff  tended  to  exclude  the  other 
three  employes,  as  he  testified  that  the  saw- 
yer adjusted  the  hooks.  While  Joimson  on 
the  stand  testified  that  the  sawyer  was  the 
one  who  adjusted  the  hooks,  be  also  testified, 
in  effect  that  the  plaintiff  was  aware  that 
the  hooks  would  likely  slip,  and  bis  state- 
ment before  the  trial  was  that  plaintiff  ad- 
Justed  the  hooks,  but  failed  to  drive  them  in 
as  he  was  directed  to  do.  So  that  the  prac- 
tical issue  made  was  whether  the  hooks  wne 
adjusted  by  the  sawyer  or  by  plaintiff. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 


(87  S.  C.  258) 
GRBEN-BRABHAM  00.  v.  ATLANTIC 
COAST  LINE  R.  CO. 

(Supreme  Oonrt  of  South  Carolina.     Nov.  16, 
19ia) 

1.  RAII.B0ADS  (I  470*)— Fnuea— Propebtt  on 
Right  of  Wat— Consbnt  or  Oompant— Ev- 
idence. 

Notwithstanding  a  notice  on  the  depot  of 
defendant  railroad  company  forbidding  all  per- 
sons to  place  cotton  on  its  right  of  way,  unless 
tendered  for  shipment,  with  full  shipping  direc- 
tions, and  stating  that  property  so  placed  there 
without  its  consent  would  be  at  the  owner's 
risk,  evidence  as  to  the  course  of  dealing  for 
several  years  t)etween  the  parties  held,  in  an 
action  for  the  burning  of  plaintiff's  cotton  on 
defendant's  platform,  to  authorize  a  finding 
tl>at  it  was  placed  there  under  an  imidied  con- 
sent, BO  aa  to  make  defendant  liable  for  its 
destmcUon  under  CSv.  Code  |  1902,  |  2135,  de- 
claring a  railroad  company  responsible  for 
damage  to  property  from  fire  communicated  by 
its  locomotive,  except  where  the  property  was 
placed  on  its  right  of  way  unlawfully  or  with- 
out its  consent. 

[Ed.   Note.— For  other  cases,    see   Railroads, 
Cent  Dig.  §  1G66;  Dec.  IMg.  S  470.*] 

2.  Railboads  (I  453*)— FiBES  Set  by  Loco- 
motives— Liabilitt. 

Under  Civ.  Code  1902.  t  2135,  declaring  a 
railroad  company  responsible  for  damage  to 
property  from  fire  communicated  by  its  locomo- 
tive, the  question  of  negligence  is  immateriaL 

[Ed.    Note.— For  other   cases,   see    Railroads, 
Cent  Dig.  {  1658;   Dec.  Dig.  f  453.*] 

3.  Rahsoads  a  454»)— FiBKS  Sett  bx  Loco- 
motive—Evidence. 

That  an  engine  is  properly  equipped  and 
carefully  managed  is  not  conclusive  that  it  did 
not  throw  out  sparks,  setting  a  fire,  so  as  to 
make  tlie  railroad  company  liable  under  Civ. 
Code  1902,  f  2135. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  8!  1668-1671 ;    Dec  IMg.  <  454.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  T.  S.  Sease,  Judge. 
Action   by   the   Green-Brabham    Company 
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against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

J.  T.  Barron  and  S.  O.  Mayfield,  for  ap- 
pellant   H.  M.  Graham,  for  respondent 

HYDRICK,  J.  This  appeal  Is  from  a  Judg- 
ment against  defendant  for  damage  by  fire 
to  26  bales  of  cotton  which  plaintiff  bad 
placed  on  defendant's  platform  at  Cope.  The 
flre  Is  allied  to  have  been  set  out  by  a  spark 
from  one  of  the  defendant's  engines.  The 
action  was  brought  under  section  2135  of 
the  CItU  Code  of  1902,  which  provides  that 
railroad  corporations  shall  be  responsible  to 
any  person  for  damage  to  his  property  caus- 
ed by  flre  communicated  by  Its  locomotive 
oiglnes,  "except  In  any  case  where  property 
shall  have  been  placed  on  the  right  6t  way  of 
such  corporation  unlawfully  or  without  its 
consent"  Defendant  denied  that  the  flre  was 
set  out  by  Its  engine,  and  alleged  that  the 
cotton  was  on  its  platform  without  its  con- 
sult At  the  time  of  the  flre,  and  for  several 
years  before,  defoidant  bad  kept  posted  on 
its  depot  a  notice  as  follows:  "All  persons 
are  hereby  forbidden  to  place  cotton  or  other 
property  upon  the  right  of  way  or  premises 
of  this  company,  unless  the  same  is  tendered 
for  shipment,  with  full  shipping  directions, 
given  to  the  agent  of  the  company,  at  the 
time  such  property  Is  so  placed;  the  company 
will  assume  no  responsibility  or  risk  of  any 
Idnd  for  the  property  so  unlawfully  placed 
upon  its  premises  without  its  consent,  but 
the  same  will  be  at  the  full  risk  and  care 
of  the  owner."  Plaintiff's  manager  had  seen 
and  read  the  notice,  but  the  testimony  tend- 
ed to  show  that  for  about  three  years  plain- 
tiff bad  been  buying  cotton,  and  from  time 
to  time  as  It  was  bought  it  was  carried  to 
defendant's  platform  and  weighed  by  the 
public  weigher,  and  left  there  until  enough 
had  been  bought  to  make  up  a  shipment 
when  plaintiff  would  call  upon  defendant's 
agent  give  him  shipping  instructions,  and  get 
a  biU  of  lading.  Such  shipments  were  made 
every  two  or  three  days  during  the  cotton 
season.  The  public  weigher  received  and 
weighed  cotton  for  plaintiff  and  others  on 
defendant's  platform,  and  the  defendant's 
agent  often  assisted  him  In  weighing  cotton. 
FlaintiCTs  cotton  was  usually  placed  on  a  cer- 
tain part  of  the  platform.  Defendant's  .agent 
Icnew  of,  and  acquiesced  In,  such  use  of  the 
platform,  though  his  consent  thereto  was 
neither  asked  for  nor  given.  The  defendant 
moved  the  court  for  the  direction  of  a  verdict 
In  Its  favor  on  the  ground  that  plaintiCrs 
manager  having  seen  and  read  the  notice 
posted  on  its  depot,  the  cotton  must  be  held 
to  have  been  placed  on  the  platform  without 
Its  consent,  and  at  the  risk  of  the  owner. 
The  motion  was  refused,  and  the  court  in- 
structed the  Inry  that  defendant  might  waive 
Its  right  under  the  notice,  and  if  they  found 
from  the  evidence  that  It  did,  and  that  the 
cottoa  was  on  the  platform  with  its  consent. 


and  that  It  was  set  on  flre  by  Its  engine,  de- 
fendant was  liable. 

From  the  course  of  dealing  between  plain- 
tiff and  defendant,  as  shown  by  the  testimo- 
ny, the  court  could  not  have  said  as  a  matter 
of  law  that  the  defendant  had  not  waived 
the  right  to  Insist  upon  the  prohibition  con- 
tained in  the  notice,  and  that  the  cotton  was 
on  the  platform  without  its  consent  While 
the  testimony  to  support  plaintiff's  conten- 
tion is  not  very  strong,  still  It  is  susceptible 
of  more  than  one  Inference,  and  In  such  case  a 
question  of  fact  arises  which  must  be  left 
to  the  Jury.  If  the  correct  inference  from 
the  testimony  was  that  the  cotton  was  on 
defendant's  platform  with  its  consent,  and 
was  set  on  flre  by  its  engine,  and  by  their 
verdict  the  Jury  found  that  it  was,  then, 
by  the  express  terms  of  the  statute  above 
quoted,  defendant  is  liable.  The  fact  of  post- 
ing a  notice  prohibiting  the  placing  of  cotton 
by  the  general  public  on  defendant's  right  of 
way,  the  actual  knowledge  of  the  contents  of 
the  notice  by  plaintiff's  manager  and  agent, 
are  not  alone  sufficient  in  view  of  the  course 
of  dealing  between  plaintiff  and  defendant  as 
shown  by  the  testimony,  for  the  court  to 
have  said,  as  a  matter  of  law  or  a  rule  of 
evidence,  that  plaintiff's  cotton  wall  placed 
there  without  defendant's  consent  and  subject 
to  the  terms  of  the  notice.  Railway  corpora- 
tions have  many  rules  and  regulations  which 
they  may,  and  do,  waive  under  special  cir- 
cumstances in  favor  of  certain  patrons. 
There  is  no  reason  why  the  owner  of  proper- 
ty placed  on  the  right  of  way  of  a  railroad 
with  Its  consent  may  not  waive  his  right  un- 
der the  statute  to  hold  the  corporation  liable 
for  its  destruction  by  fire  communicated  by 
its  engines,  and.  If  he  obtains  the  consent  of 
the  corporation  to  place  It  there  on  condition 
that  he  waive  that  right,  be  will  be  bound  by 
the  condition. 

The  case  of  Insurance  Co.  ▼.  Railway,  77 
S.  C.  467,  58  S.  B.  337,  is  easily  distinguished 
from  this  case.  In  that  case  Millett  &  Co., 
cotton  buyers,  sent  their  cotton  as  they 
bought  it  from  time  to  time  to  the  railway 
station,  bad  it  weighed,  and  left  it  there  on 
the  platform  until  a  sufficient  amount  was 
bought  to  make  up  a  shipment.  But  as  each 
lot  of  cotton  was  deposited  on  the  platform 
the  company  sent  the  owners  a  notice  that  It 
was  placed  there  without  its  consent  at  the 
owner's  risk,  until  It  was  tendered  and  ac- 
cepted for  shipment.  The  owners  understood 
and  accepted  the  notices  sent  by  the  company 
as  an  express  agreement — and  they  were  held 
to  be  such  by  the  court— that  the  company 
did  not  consent  to  placing  the  cotton  on  its 
right  of  way,  and  should  not  be  held  liable 
for  It  until  it  was  actually  tendered  and  ac- 
cepted for  shipment  In  that  case  the  parties 
admitted  a  fact  which  took  the  case  out  of  the 
terms  of  the  statute,  to  wit  that  tbe  cotton 
was  placed  on  the  right  of  way  without  the 
consent  of  the  company.  In  this  case  there 
was  no  such  agreement  or  admission  unless 
it  could  be  Inferred  ttom  the  posted  notice 
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and  actual  knowledge  by  plalntUTs  agent  of 
Its  contents,  and  the  placing  of  the  cotton  on 
the  right  of  way  after  such  knowledge.  But 
whether  It  was  placed  there  subject  to  the 
provisions  of  the  notice  or  under  an  implied 
consent  which  might  reasonably  have  been 
Inferred  from. the  course  of  dealings  between 
plaintiff  and  defendant  running  throngh  sev- 
eral years  notwithstanding  the  posted  notice, 
was  a  quest}on  of  fact,  which  was  properly 
left  to  the  jury.  Copeland  v.  Railway,  76 
S.  O.  478,  S7  S.  B.  635 ;  Yarborougb  v.  RaU- 
way,  78  S.  G.  108,  58  S.  R  936;  Hutto  T. 
Railway,  81  S.  O.  571,  62  S.  El  835.  In  Tar- 
borough  T.  Railway  defendant's  testimony 
tended  to  show  that  a  notice  similar  to  the 
one  In  this  ease  was  posted  on  the  depot, 
though  plaintiff  denied  having  seen  It  The 
circuit  judge  charged  the  jury  that  they  might 
Infer  the  consent  of  the  railway  company  to 
the  placing  of  property  on  its  platform  from 
the  fact  that  an  agent  of  the  company  had 
notice  of  Its  being  placed  there,  and  made  no 
objection.  The  instruction  was  held  to  be  er- 
roneous as  a  charge  upon  the  facts.  In  dis- 
cussing the  inference  which  might  be  drawn 
from  the  failure  of  defendant's  agent  to  ob- 
ject to  the  placing  of  property  on  defendant's 
platfoml  by  a  shipper  who  had  seen  the  no- 
tice, the  court  said:  "Whether  such  infer- 
ence (of  consent  of  the  company)  could  be 
fairly  drawn  from  failure  to  make  specific 
objection  in  each  case  was  entirely  a  ques- 
tion of  fact  for  the  jury,  ui)on  which  the  Con- 
stitution forbids  a  circuit  judge  to  express 
an  opinion."  There  was  therefore  no  error 
in  the  ruling  and  charge  of  the  circuit  judge 
In  this  case.  The  defendant  requested  the 
court  to  charge  that  if  Its  engine  was  equip- 
ped with  spark  arrester  and  the  most  modem 
equipment  for  the  prevention  of  fires,  and 
the  same  were  In  good  order,  negligence 
could  not  be  attributed  to  the  defendant  in 
the  absence  of  testimony  showing  that  sparks 
were  being  emitted  from  the  engine.  This 
request  was  properly  refused.  If  fire  was 
communicated  to  plaintlfTs  cotton  by  the  en- 
gine, and  that  was  the  fact  in  issue,  the  de- 
fendant is  liable  without  regard  to  whether 
It  was  negligent  or  not  Hutto  y.  Railway, 
supra,  and  cases  cited.  While  the  engine 
may  have  been  equipped  as  suggested  In  the 
request  and  as  defendant's  testimony  tended 
to  prove.  It  may  nevertheless  have  thrown 
out  sparks  on  account  of  careless  and  un- 
skillful management  Again,  It  may  not  be 
possible  even  with  the  best  and  most  improv- 
ed equipment  and  most  careful  and  skillful 
management  to  entirely  prevent  the  emission 
of  sparks  from  an  engine.  The  engineer  who 
was  running  tbe  engine  which  is  alleged  to 
have  set  fire  to  plalntUTs  cotton  testified  that 
any  engine  will  throw  out  some  sparka  That 
an  «igine  was  properly  equipped  and  carefully 
and  skillfully  managed  are  facts  for  the  con- 
sideration of  the  jury  in  determining  the 
question  of  negligence,  when  that  is  an 
IsRue,  or  in  determining  the  question  wheth- 1 


er  It  did.  In  fact  emit  spailcs  upon  any  oc- 
casion, but  the  court  cannot  say  as  a  mat- 
ter of  law  that  evidence  of  such  equipment 
and  management  conclusively  negatives  ei- 
ther proirasition ;  because  we  know  from  ex- 
perience and  observation  that  the  most  im- 
proved and  skillfully  devised  machinery  and 
appliances  sometimes  fail  to  perform  their 
functions,  and  that  the  most  careful  persons 
are  sometimes  negligent    Judgment  affirmed. 


(8T  S.  c.  164) 

MILBS  T.  CHARIiESTON  UOHT  ft  WA- 

TE5R  (X). 

(Supreme  (Tonrt  of  South  Oarolina.    Nov.  14^ 

1910.) 

1.  Action  (§  38*)— Water  (Toufaniks— Pri- 
vate USEBS — ^Abnobual  Pbebsubb  —  Irju- 
BiES— Complaint. 

Plaintiff,  having  a  contract  with  defend- 
ant water  company  for  water  supply,  alleged 
that  defendant  was  bound  to  furnish  water  un- 
der reasonable  pressure,  but  that  it  negligently 
supplied  water  of  a  harmful  character  and  of 
such  a  high  and  abnormal  pressure  as  to  cor- 
rode  plaintiffs  piiies  so  that  one  of  them  burst 
and  caused  damage,  etc  Held,  that  the  com- 
plaint stated  a  single  cause  of  action;  the  cor- 
rosive nature  of  tlie  water  and  the  abnormal 
pressure  being  stated  as  co-operative  canses  in 
producing  the  injury. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  !  549;   Dec.  Dig.  |  38.*] 

2.  PLEAniNo  (I  204*)— Demubkeb. 

A  demurrer  may  be  taken  to  the  whole 
complaint,  or  to  any  separate  cause  of  action 
sought  to  be  stated  therein,  but  not  to  a  part  oC 
an  alleged  cause  of  action. 

[EJd.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  $$  480-490 ;    Dec.  Dig.  $  2W.*] 

5.  Appeal  and  Ebbob  ft  70*)— Obdebs  Ap- 
PEALABLB— C0MP1.AINT  —  Motion  to  Maki 
MoHE  DEFiNrre  and  Cebtain— Denial. 

An  order  denying  a  motion  to  require  plain- 
tiff to  make  his  complaint  more  definite  and  cer- 
tain is  not  appealable  until  final  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  370;   Dec.  Dig;  §  70.*] 
4.  Appeal  and   Erbob  (S  91*)— Obdebs  Ap- 
pealable—Demubbeb  TO  Complaint. 

An  order,  on  demurrer  to  a  complaint 
which  in  effect  strikes  out  a  portion  thereof,  is 
appealable  under  Code  Civ.  Proc.  1902,  {  11, 
sut>d.  2,  authorizing  an  appeal  from  an  order 
affecting  a  substantial  right  made  in  an  action 
when  such  order  strikes  out  any  part  of  a 
pleading,  etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  631 ;    Dec.  Dig.  i  91.*] 

6.  Appeal  and  BTbbob  (S  960*)— Ruunob  oir 
Pleadings- Review. 

Denial  of  a  motion  to  make  the  complaint 
more  definite  and  certain  will  not  be  disturt>ed 
on  appeal,  unless  the  Supreme  Court  is  satis- 
fied that  a  party  has  been  placed  in  a  real  dis- 
advantage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3825^3833;  Dec.  Dig.  i 
960.*] 

Q.  Pleadino  (8  367*)  — Complaint— Motion 
TO  Make  Mobs  Definite  and  Cebtain— 
Statutes. 

Plaintiff,  having  a  contract  with  a  water 
company  to  furnish  water  for  domestic  purposes 
under  reasonable  pressure,  complained  that  de- 
fendant negligently  and  wantonly  supplied  wa- 
ter of  a  harmful  and  injurious  character  and  at 
such  a  high  and  abnormal  pressure  as  to  corrode 
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Slaintiffs  pipes  and  cause  one  of  them  to  bniet, 
amaging  his  residence,  office,  and  furniture  to 
the  amount  of  $2,147,  which  he  sought  to  re- 
cover. Held  that,  since  the  precise  nature  of 
the  charge  was  apparent,  the  complaint  was  not 
subject  to  a  motion  to  make  more  definite  and 
certain  under  Code  dv.  Proc.  1902,  §  181.  al- 
lowing such  motion  when  the  allegations  af  the 
pleading  are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  is  not  apparent. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ||  11T3-1193;   Dec.  Dig.  {  367.*] 

Appeal  from  Gbmmon  Fleas  Circuit  Conrt 
of  Charleston  County;  J.  W.  De  Vore,  Judge. 

Action  by  John  Allen  MUea  against  the 
Charleston  Light  &  Water  Company.  From 
an  -order  denying  defendant's  motion  to  re- 
quire plalntlfC  to  make  his  complaint  more 
definite  and  certain,  and  from  an  order  over- 
nillng  a  demurrer  to  the  complaint  in  part, 
defendant  appeals,  and  plaintiff  appeals  from 
the  order  In  so  far  as  it  sustained  the  de- 
murrer in  part.  Orders  affirmed  on  defend- 
ant's appeal,  and  reversed  on  plalntifTs  ap- 
peal. 

Logan  &  Grace,  for  appellant  Miller,  Whal- 
ey  &  Blssell  and  J.  P.  K.  Brykn,  for  respond- 
ent 


JONES,  O.  J.  Plaintur,  as  the  owner  of  a 
dwelling  and  office  In  the  city  of  Charleston, 
brought  the  action  against  the  defendant  a 
public  service  water  company,  under  contract 
to  supply  plaintiff,  through  pipes  Installed  la 
his  house,  with  water  suitable  for  drlnlclng, 
bathing,  and  all  other  purposes  under  reason- 
able pressure,  to  recover  damages  for  neg- 
ligently and  wantonly  supplying  water  of  a 
harmful  and  Injurious  character  and  at  such 
high  and  abnormal  pressure  as  to  corrode 
and  Injure  the  pipes,  so  that  one  of  them 
burst  and  thereby  damaged  plaintiff's  resi- 
dence, office,  and  furniture  to  the  amount  of 
$2,147.  Defendant  first  moved  the  court  to 
have  the  complaint  made  more  definite  and 
certain  by  alleging  the  acts  or  act  constitut- 
ing the  negligence  and  wantonness  of  de- 
fendant which  caused  the  Injury.  The  mo- 
tion was  refused,  and  defendant  appeals  from 
that  order.  Then  defendant  demurred  to 
the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  falls  to  state  facts  consti- 
tuting a  breach  of  the  alleged  contract  and 
facts  which  constitute  any  actionable  injury. 
Judge  De  Vore  overruled  the  demurrer,  hold- 
ing that  the  complaint  stated  a  cause  of  ac- 
tion with  respect  to  the  allegation  of  negli- 
gence and  wantonness  in  furnishing  water  at 
a  high  and  abnormal  pressure,  but  sustained 
the  demurrer  as  to  the  allegations  of  negli- 
gence and  recklessness  In  furnishing  water  of 
a  harmful  and  deleterious  nature.  Plaintiff 
appeals  from  so  much  of  this  order  as  sus- 
tains the  demurrer  in  part,  and  defendant  ap- 
peals from  .so  much  of  the  order  as  overrules 
the  demurrer  In  part. 


We  regard  the  complaint  as  stating  a  sin- 
gle cause  of  action.  The  relation  of  duty  be- 
tween the  parties  springs  from  the  contract 
to  supply  water  suitable  for  all  purposes  un- 
der reasonable  pressure,  and  the  breach  of 
duty  imposed  by  law  upon  the  public  service 
corporation  because  of  that  relation  Is  al- 
leged to  be  negligent  and  wanton  act  of  sup- . 
plying,  water  of  such  harmful  and  deleterious 
nature  and  under  such  high  and  abnormal 
pressure  as  to  corrode,  and  Injure  and  burst- 
the  plalntifTs  water  pipe  to  his  Injury.  The 
corrosive  nature  of  the  water  and  the  high 
and  abnormal  pressure  are  stated  as  co-op- 
erating causes  in  producing  the  Injury.  It 
may  be  true  that  the  ordinary  effect  of  pure 
water  on  most  metals  is  to  bring  about  more 
or  less  rust  or  corrosion  in  time,  but  the  theo- 
ry of  the  complaint  is  that  deleterious  matter 
In  the  water  augmoited  or  Intensified  Its  nat- 
ural corrosive  action,  and  In  conjunction 
with  the  abnormal  pressure  operated  to  do- 
the  Injury.  To  allege  that  the  pressure  was 
high  and  abnormal  and  recklessly  made  and 
burst  the  pipe  Is  surely  equivalent  to  an  al- 
legation that  the  pressure  was  unreasonable. 
Demurrer  may  be  taken  to  the  whole  com- 
plaint or  to  any  separate  cause  of  action 
sought  to  be  stated  therein,  but  not  to  a  part 
of  an  alleged  cause  of  action.  Bnist  v.  Sal-- 
vo,  44  S.  C.  143,  21  S.  E.  615;  Lawson  v.  Gee, 
5T  S.  C.  506,  35  S.  R  759 ;  Sloan  v.  Railway, 
64  S.  C.  394,  42  S.  E.  197.  Hence  the  demur- 
rer should  have  been  overruled. 

An  order  denying  a  motion  to  require  plain- 
tiff to  make  his  complaint  more  definite  Is 
not  appealable  until  final  judgment  B^ladg- 
er  V.  Beckman,  42  S.  G  547,  20  S.  B.  790; 
Hawkins  v.  Wood,  60  8.  C.  526,  39  S.  E3.  9. 
In  this  case,  however,  appeal  has  also  been 
taken  from  the  order  upon  the  demurrer, 
which  In  effect  strikes  out  a  portion  of  the 
complaint  This  last  order  being  appealable 
under  section  11,  subd.  2,  of  the  Code  of  Civ- 
il Procedure  of  1902,  and  being  now  under  re- 
view. It  is  not  deemed  objectionable  te  con- 
sider the  motion  to  make  definite  along  with 
It  A  complaint  may  lack  fullness  of  detail, 
and  yet  not  be  subject  to  a  motion  to  make 
more  definite  and  certain.  It  Is  not  required 
ttiat  the  pleader  should  do  more  than  state 
the  ultimate  facts  constituting  the  cause  of 
action,  and  he  is  not  required  to  plead  mere- 
ly evidentiary  matters.  Code,  S  181,  allows 
such  a  motion  "when  the  allegations  of  a 
pleading  are  so  Indefinite  or  uncertain  that 
the  precise  nature  of  the  charge  or  defense  Is 
not  apparent."  The  conclusion  of  the  circuit 
conrt  upon  the  motion  will  not  be  disturbed, 
unless  the  court  Is  satisfied  that  a  party  has 
been  placed  at  a  real  dlsadvantaga  Hughes 
V.  Mfg.  Co.,  81  S.  C.  355.  62  S.  E.  404.  The 
precise  nature  of  plaintiff  is  apparent 

The  order  of  the  circuit  conrt  refusing  the 
motion  to  make  definite  is  affirmed,  and  In 
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so  far  as  the  order  oyerrules  the  demutrer  it 
l8  afflrmed,  but  In  bo  far  as  it  sustains  tbe  de- 
murrer it  Is  reversed. 


(87  s.  C.  250) 

BOWHN  y.  JOHNSTON. 

(Supreme  Court  of  Soutli  Carolina.     Not.  14i 
1910.) 

1.  Appeal  and  Erbob  (f  1033*)— Ebbob  Fa- 
•  voKABLE  10  Party  Couplainino. 

Where  the  complaint  alleged  a  cause  of  ac- 
tion on  a  special  contract,  and  the  court  charg- 
ed that  plaintiff  mif^ht  recover  upon  a  quantum 
meruit,  the  plaintiff  could  not  except  to  the 
charge,  because  it  was  too  favorable  to  him  in 
allowing  him  to  recover  upon  a  special  contract, 
without  proof  of  full  performance. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4056-4057;  Dec.  Dig.  $ 
1033.»] 

2.  CoNTBACTs  (S  346*)— Special  Coittbactb— 
Amount  or  IIecotebt. 

There  cannot  be  a  recovery  upon  a  quan- 
tum meruit  under  a  complaint  based  upon  a 
special  contract 

[E>d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1748;   Dec.  Dig.  f  346.»1 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Greenville  County;  8.  W.  G.  Shlpp,  Judge. 

Action  by  Olivia  V.  Bowen,  administratrix, 
against  R.  EL  Johnston.  Judgment  for  the 
plaintiff  for  insufficient  relief,  and  she  ap- 
I)eals.    Afflrmed. 

Adam  C  Welbom,  for  appellant  Jolm  O. 
Glttings  and  Jos.  A.  McGullougb,  for  re- 
spondent 

JONES,  O.  J.  The  complaint  alleged  two 
causes  of  action.  The  first  was  upon  a  spe- 
cial contract  whereby  defendant  employed 
plaintiff's  intestate  to  assist  in  the  purchase 
of  165,553  acres  of  timber  land  in  Dare  coun- 
ty, N.  C,  and  agreed  to  pay  him  10  cents 
for  every  acre  purchased  as  compensation  for 
his  services;  the  complaint  alleging  that  the 
purchase  of  said  number  of  acres  was  made, 
and  that  defendant  was  due  plaintlfT  $16,555, 
less  $4,000,  which  had  already  been  paid. 
The  second  cause  of  action  was  for  $267.75 
expenses  incurred  by  plaintiff  in  showing  oth- 
er lands  of  defendant  to  prospective  purchas- 
ers. On  the  trial  counsel  for  plaintiff  re- 
duced his  claim  In  the  second  cause  of  ac- 
tion to  $65.75.  The  jury  rendered  a  verdict 
in  favor  of  plaintiff  for  $65.75  based  upon  the 
second  cause  of  action.  The  plaintiff  ap- 
peals from  the  judgment  entered  thereon  up- 
on exception  to  the  following  ctiarge:  "I 
charge  you  further,  if  the  parties  made  a 
contract — if  you  are  satisfied  the  parties  en- 
tered into  the  contract  set  out  in  the  com- 
plaint and  you  are  satisfied  that  James  O. 
Bowen  performed  some  services  required  of 
him,  and  did  not  perform  ail  the  services,  he 
would  be  entitled  to  recover  for  what  would 
be  a  reasonable  compensation  for  him,  and, 
if  he  has  not  been  paid  a  reasonable  compen- 
sation, then  be  would  be  entitled  to  recoveif 


such  an  amount  as  the  services  he  performed 
would  be  reasonably  worth."  The  error  as- 
signed is  that  the  first  v&uae  of  action  is  bas- 
ed upon  a  special  contract  and  therefore  it 
was  error  to  charge  the  jury  upon  a  quantum 
meruit 

The  general  rule  undoubtedly  is  that  plain- 
tiff cannot  recover  upon  a  quantum  meruit 
under  a  complaint  based  upon  a  special  con- 
tract Fltzsimons  v.  Guanahani,  16  S.  C. 
192;  Birlant  v.  Cleckley,  48  S.  C.  306,  26  S. 
E  600;  King  v.  W.  U.  Tel.  Co.,  84  S.  C  80, 
65  S.  E.  944.  Hence  the  respondent  might 
have  complained  of  the  charge,  but  the  ap- 
pellant cannot  because  it  was  too  favorable 
in  allowing  him  to  recover  upon  a  special 
contract  even  though  it  should  be  found  that 
he  had  failed  to  perform  the  stipulated  serv- 
ices. The  jury  were  Ihstructed,  in  accord- 
ance with  appdlant's  view  of  the  law,  that 
plaintiff  would  be  entitled  to  recover  at  the 
rate  stipulated  in  the  contract  if  such  a  con- 
tract had  been  made  and  the  services  had 
been  performed. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(ST  8.  c. 
BOWES  V.  JOHNSTON.t 


264) 


(Supreme  Court  of  South  (Carolina.     Nov.  16, 
1910.) 

1.  Appeal  and  Ebsor  (|  70*)— Decisions  Re- 
viewable—Oboeb  Refusing  Nonsuit— Ob- 
deb  Gbantinq  Nonsuit. 

An  order  refusing  a  nonsuit  is  not  appeal- 
able until  after  final  judgment,  bnt  an  order 
granting  a  nonsuit  is  appealable  at  once. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cient  Dig.  $  372;    Dec.  Dig.  f  70.*] 

2.  Appeal  and  Ebbob  (|  241*)— Objections 
Below — Motion  fob  Leave  to  Amend. 

In  order  that  the  court  may  review  alleged 
error  in  the  refusal  of  a  motion  for  leave  to 
amend  the  complaint  after  a  nonsuit  the  plain- 
tiff must  state  the  particular  amendment  he 
desires  to  make. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1418;    Dec  Dig.  |  241.*] 

3.  Brokebs  (S  88*)— Action  fob  Commissions 
— Evidence-Question  fob  Jury. 

In  an  action  by  a  broker  for  commissions 
earned  in  the  purchase  of  timber  land  for  de- 
fendant, evidence  keld  sufScient  to  go  to  the 
jur^  on  all  the  material  allegations  of  the  com- 
plamt,  making  a  nonsuit  improper. 

[Bd.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  §$  128,  129;    Dec  Dig.  i  88.*] 

Appeal  from  (Tommon  Pleas  Circuit  C!onrt  of 
Greenville  CJounty ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Olivia  V.  Bowen,  administratrix, 
against  R.  E.  Johnston.  From  an  order 
granting  a  , nonsuit  plaintiff  appeals.  Re- 
versed. 

Adam  0.  Welbom,  for  appellant  John  C. 
Glttings  and  Jos.  A.  McCuUougb,  for  re- 
spondent. 

HTDRICK,  J.  This  is  an  appeal  from  an 
order  granting  a  nonsuit    Respondent  makes 
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the  preliminary  point  that  the  order  Is  not 
appealable,  and  dtes  the  caae  of  Barker  t. 
Thomas,  85  S.  O.  82,  67  S.  B.  1,  In  support  of 
that  position.  That  case  Is  anthorlty  for  the 
proposition  that  an  order  refusing  nonsuit  Is 
not  appealable  until  after  final  judgment  But 
the  court  has  not  held  that  an  order  grant- 
ing a  nonsuit  Is  not  appealable.  There  Is  no 
other  way  to  test  the  correctness  of  such  a 
ruling,  for,  so  long  as  the  order  of  nonsuit 
stands,  there  can  be  no  final  judgment  on 
the  merits.  The  court  held.  In  Publishing 
Co.  T.  Glbbes,  59  S.  G.  215,  37  S.  B.  753,  and 
In  Sims  T.  Railway,  66  S.  G.  625,  45  S.  E.  90, 
that  an  order  granting  a  nonsuit  is  appeal- 
able. 

Whoa  the  court  announced  its  decision  on 
the  motion  for  nonsuit,  plaintHTs  attoruey 
asked  to  be  allowed  to  amend  his  complaint  to 
coatoTux  to  the  proof.  The  court  refused  the 
motion.  As  the  plalntliTs  attorney  did  not 
state  the  particular  amendment  he  desired  to 
make,  we  cannot  say  whether,  or  not  there 
was  error  la  refusing  the  motion.  His  con- 
ception of  conforming  the  complaint  to  the 
proof  may  hare  resulted  in  a  substantial 
change  in  the  plaintiff's  claim,  or  the  inser- 
tion of  an  entirely  different  cause  of  action. 

The  allegatlona  of  the  complaint  are.  In 
substance:  That  defendant  employed  J.  O. 
Bowen,  plaintiff's  intestate,  to  purchase  20,- 
000  acres  of  timber  land  at  not  more  than 
13.50  an  acre,  and  agreed  to  pay  him  for  his 
serrices  25  cents  an  acre;  that  Bowen  se^ 
cured  for  defendant  an  option  on  the  Gen- 
nett  lands,  containing  20,000  acres,  at  $3.50 
an  acre,  and  paid  $500  therefor;  that  defend- 
ant afterwards  completed  the  purchase  by 
paying  the  balance  according  to  the  contract 
made  for  him  by  Bowen,  and  paid  Bowen  the 
$5uO,  which  he  had  paid  for  the  option,  but 
refused  to  pay  him  2&  cents  an  acre  for  his 
services  in  making  the  purchase. 

R.  B.  Bowen,  a  son  of  plaintiffs  intestate, 
testified  that  he  heard  the  defendant  tell  his 
father  that  he  would  give  him  25  cents  an 
acre  on  the  Gennett  land,  both  t>efore  and 
after  the  deal  was  made ;  and  heard  defend- 
ant say  he  had  purchased  the  Gennett  land. 
W.  M.  Bowen,  another  son  of  plaintiffs  in- 
testate, testified  that  defendant  discussed  the 
transaction  with  him,  and  told  him  that  Ills 
father  was  to  get  25  cents  an  acre  on  the 
Gennett  land  deal,  and  that  he  heard  bis 
father  and  defendant  discussing  it  about  the 
time  they  were  closing  the  transaction.  W. 
H.  Charles,  a  witness  for  plaintiff,  testified 
that  he  was  bookkeeper  and  private  secre- 
tary for  defendant,  and  was  In  his  office 
when  the  Gennett  land  deal  was  closed;  that 
defendant  purchased  the  land  from  Gennett 
for  77,000  and  odd  dollars,  and  sold  it  on  the 
same' day  to  the  d'hree  State  Lumber  Com- 
pany for  106,685;  that  J.  O.  Bowen  was  pres- 
ent, and  defendant  gave  him  a  check  for  $500, 
and  said,  "I  have  sold  the  land  on  a  credit, 


and  when  I  get  a  settlement,  I  will  pay  you 
the  balance  I  owe  you" ;  that  he  did  not  say 
what  the  balance  was,  but  he  had  heard  de- 
fendant say  be  was  to  give  Bowen  23  cents 
an  acre  on  the  Gennett  deal.  He  also  said 
that  there  were  20,000  acres  in  the  Gennett 
purchase. 

While  there  was  no  direct  testimony  that 
Boiwen  secured  the  option,  as  alleged  in  the 
complaint,  or  that  the  purchase  was  made 
under  an  option  secured  by  him  at  the  price 
alleged  in  t^e  complaint,  or  that  he  was  In- 
strumental In  the  making  of  the  purchase  by 
defendant,  the  jury  might  reasonably  have 
inferred  that  such  were  the  facts  from  all 
the  testimony.  We  must  not  be  understood 
as  holding  that  such  inferences  should,  be 
drawn  from  the  testimony,  for  that  Is  ez- 
cluBlvely  the  province  of  the  Jury.  As  there 
must  be  a  new  trial,  we  refrain  from  dis- 
cussing the  testimony.  There  being  some  tes- 
timony to  support  all  the  material  allegations 
of  the  complaint,  the  nonsuit  was  improperly 
granted. 

Reversed, 


(68  W.  Va.  $) 
STATE  V.  BOOKER. 
(Supreme  Court  of  Appeals  of  W«t  Virginia. 
Oct  18,  1910.) 

(8vUalm»  hp  the  Court.) 

L  Cbiminai.  Law  (|  1119*)— Writ  or  Brbob 

— Resbbvation  or  Gbounds. 

Objection  on  the  ground  that  ample  time 
was  not  allowed  the  prisoner  to  prepare  his 
defense  at  the  trial  cannot  be  made  upon  ap- 
peal, if  the  record  does  not  show  the  denial  of  a 
request  for  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2328;  Dec.  Dig.  {  ]119.»] 

2.  Cbiminai-  Law  (|§  1120,  1121*)— Wbit  op 
Erbob— Review— KviDENCB. 

When  the  record  does  not  purport  to  con- 
tain all  the  evidence  adduced  at  the  trial,  ques- 
tions as  to  the  admissibility  or  weight  of  evi- 
dence which  must  turn  on  an  examination  of 
evidence  not  made  a  part  of  the  record  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2931-2938,  2939;  Dec.  Dig. 
§§  li20,  1121.*] 

3.  Seabches  akd  Seizubes  (i  7*)— Cbiminal 
Law  (§  393*)— Pbivileob  of  Accused. 

The  act  of  Intercepting  a  letter  written  by 
the  prisoner,  in  the  hands  of  a  jail-keeper,  and 
using  it  as  evidence  against  him,  though  it  t>e 
Incriminating,  is  not  a  violation  of  the  constitu- 
tional provisions  against  unreasonable  search 
and  against  compelling  one  to  l>ecome  a  witness 
against  tiimself. 

[E>d.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  {  5;  Dec.  Dig.  §  7;*  Crim- 
inal Law,  Cent  Dig.  K  871-874;  Dec.  Dig.  { 
393.*] 

4.  Cbiminai,  Law  (§  407*)  —  Evidence  —  Ad- 
missions —  Silence  When  Chaboed  with 
Cbime. 

Unrefuted  evidence  of  silence  by  one  when 
charged  with  a  crime  in  his  hearing  by  his  co- 
indictee,  though  the  party  remaining  silent  be 
under  arrest  or  in  custody,  is  admissible  for 
the  consideration  of  the  jury  when  the  circum- 
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stances  are  such  that  an  innocent  man  similai- 
I7  situated  wonid  naturaliy  spealc  in  denial. 

[£jd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  898-900;  Deft  Dig.  {  407.*] 
5.  Obiminal   Law   (J   939*)  — New   Tkial  — 

Newlt  D18OOVEBED  Evidence  —  NECEssrrr 

roB  Diligence. 

To  warrant  a  new  trial  on  the  ground  of 
after-discovered  evidence,  diligence  to  secure  the 
evidence  in  the  first  instance  must  be  shown. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $§  231&-2323;  Dea  Dig.  i 
»39.»] 

Error  from  Circuit  Court,  Fayette  County. 

Sam  Booker  was  convicted  of  murder,  aud 
he  brings  error.    Affirmed. 

John  T.  Slmms,  for  plaintiff  In  error.  Wm. 
G.  Conley,  Atty.  Gen.,  for  the  State. 

ROBINSON,  P.  The  record  shows  no  mo- 
tion for  a  continuance.  The  affidavit  that 
such  motion  was  made  cannot  supply  the  rec- 
ord. Nor  does  the  record  show  that  the  pris- 
oner was  denied  ample  time  In  which  to  pre- 
pare his  defense.  Therefore,  the  assignment 
of  error  In  these  particulars  la  groundless. 

We  cannot  say  that  the  court  erred  in  ad- 
mitting the  pistol  and  bullet  In  evidence. 
The  testimony  of  only  one  of  the  witnesses 
has  been  certified  and  made  a  part  of  the  rec- 
ord. So  It  is  not  disclosed  that  the  pistol  and 
bullet  were  not  Identified  as  having  been  con- 
nected with  the  prisoner. 

The  admission  In  evidence  of  the  letter 
nrritten  by  the  prisoner  to  bis  mother,  and 
which  was  intercepted  in  the  hands  of  the 
Jail-keeper,  was  not  error.  It  appears  that 
after  the  court  sustained  an  objection  to  the 
Introduction  of  this  letter  the  objection  was 
withdrawn  by  the  prisoner's  counsel  and  the 
letter  then  read  to  the  juiy.  In  any  event, 
the  letter  was  admissible  if  material.  It  con- 
tains nothing  incriminating  and  we  regard  It 
as  Immaterial.  No  prejudice  could  come  to 
the  prisoner  by  its  admission  because  of  itg 
very  immateriality.  The  act  of  taking  the 
letter  from  the  prisoner  and  using  it  as  evi- 
dence against  him,  even  if  it  had  been  in- 
criminating, would  not  have  been  a  violation 
of  the  constitutional  provisions  against  un- 
reasonable search  and  against  compelling  one 
in  a  criminal  case  to  be  a  witness  against 
himself,  as  is  so  insistently  argued.  These 
provisions  do  not  relate  to  such  an  Instance. 
3  Wigraore  on  Evidence,  {  2264. 

Undented  evidence  of  the  prisoner's  silence 
when  accused  of  the  crime  in  his  bearing  by 
his  co-indictee  was  admissible.  The  fact  that 
he  was  under  arrest  or  In  custody  at  the  time 
Is  not  of  Itself  excuse  for  bis  failure  to  speak 
In  denial.  State  v.  Belknap,  39  W.  Va.  427, 
19  S.  E.  607;  2  Wigmore  on  E^■idence,  K  1071, 
1072;  2  Enc.  L.  &  P.  40-42.  The  circum- 
stances shown  were  such  as  called  upon  him 
to  deny  or  to  have  his  silence  taken  as  an  ad- 
mission  against  him.     He  does  not  refute 


these  circumstances.  An  innocent  man  simi- 
larly situated  would  naturally  deny  the  im- 
puted guilt  or  make  explanation  of  the  state- 
ments made  against  him.  Of  course  the 
weight  of  this  evidence  was  primarily  a  mat- 
ter for  the  jury.  Alone,  it  may  be  insuffi- 
cient to  convict  But  as  the  case  comes  to  us 
how  can  we  say  that  the  prisoner  was  con- 
victed of  murder  solely  by  evidence  of  his 
admission  of  the  charge  by  silence  and  set 
aside  the  verdict  and  judgment  because  of 
the  alleged  insufficient  weight  of  evidence? 
Since  the  record  does  not  purport  to  contain 
all  the  evidence  adduced  at  the  trial,  we 
must  presume  that  the  whole  of  it  was  suffi- 
cient to  convict 

The  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  properly 
overruled.  State  v.  Stowers,  68  W.  Va.  198, 
66  S.  E.  323. 

An  afflrmanqe  of  the  judgment  of  the  crim- 
inal <>nurt  will  be  ordered. 


($7  W.  Va.  6i8) 

HEADLHT  v.  COLONIAL  OIL  CO.  et  al. 

(Snpre«ae  Court  of  Appeals  of  West  Virginia. 
May  10,  1910.    On  Application  for  Re- 
hearing, Nov.  15,  1910.) 

(Byllahui  by  th«  Court.) 

1.  DowEB  (I  49*)— Release  bt  Wife. 

Where  a  wife  joins  her  husband  in  a  deed 
conveying  a  one-half  interest  in  undiscovered  oil 
and  gas  in  place,  she  thereby  releases  iier  claim 
to  dower  in  such  portion. 

[EM.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  Si  154-175;   Dec.  Dig.  i  49.*] 

2.  DowEB  (8  62*)— Rights   of  Widow— On 
AND  Gas  Leases. 

If,  after  the  execution  of  such  deed  and  the 
death  of  the  husband,  the  wife  should  then  unite 
with  the  heir  in  the  execution  of  an  oil  and  gas 
lease  purporting  to  lease  the  whole  of  the  oil 
and  gas  underlying  the  land,  she  will  be  estopped 
to  claim  dower  against  the  lessee,  or  bis  assigns, 
in  more  than  one-half  of  the  royalty  oil  reserved 
in  the  lease. 

[Dd.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  gS  203,  204;   Dec.  Dig.  $  62.«] 

8.  Doweb  (§  .57*)  —  Release  —  Execution  of 

Oil  and  Gas  Lease. 

Upon  the  husband's  death  the  wife's  right 
to  dower  l)ccomes  a  vested  interest,  and  by 
joining  the  heir  in  an  oil  and  gas  lease,  before 
assignment  of  dower,  reserving  a  portion  of  the 
oil  to  he  thereafter  discovered,  as  rent  or  royal- 
ty, she  does  not  thereby  release  her  dower  in 
the  royalty  oil.  Her  interest  in  the  royalty  is 
the  same  as  it  would  l>e  in  the  royalty  derived 
from  a  like  lease  made  by  the  husband  in  hia 
lifetime. 

TEd.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  200,  213 ;   Dec.  Dig.  {  67.*] 

Appeal  from  Circuit  Court,  Tyler  County. 

BUI  by  Mansfield  Headley  against  the  Co- 
lonial Oil  Company  and  others.  Decree  for 
complainant,  and  the  Colonial  Oil  Company 
and  certain  other  defendants  appeal.  Re- 
versed and  remanded. 
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Van  Winkle  &  Ambler,  for  appellants.  J. 
H.  Strldcling  and  K.  0.  Moore,  for  appellee 
Mary  Headley.  Charles  A,  KrepB,'for  appel- 
lees Mellon  and  Snyder. 

WILLIAMS,  J.  Appeal  by  Philip  Kleeberg 
and  Henry  Qoodkind  and  the  Colonial  Oil 
Company  from  a  decree  of  the  circuit  court 
of  Tyler  county,  pronounced  on  the  9th  day 
of  November,  1907.  W.  I*  Mellon  and  N.  S. 
Snyder  also  assigned  cross-errors  in  brief 
of  counseL  This  cause  was  once  before  in 
this  court,  and  will  be  found  reported  under 
the  style  of  Headley  t.  Hoopengarner,  00  W. 
Ya.  626,  55  S.  E.  744.  It  was  then  reversed 
and  remanded  for  further  proceedings,  and 
when  It  went  bade  to  the  circuit  court  it  was 
referred  to  a  commissioner  to  state  an  ac- 
count showing  the  amounts  to  which  the  vari- 
ous parties  interested  were  entitled.  In  cer- 
tain proceeds  derived  from  oil  production  on 
the  lands  of  which  Thomas  J.  Headley  died 
seised.  It  is  from  the  decree  confirming  the 
report  of  the  commissioner,  and  overruling 
certain  exceptions  taken  thereto  by  the  par- 
ties here  complaining,  that  the  present  ap- 
peal Is  taken.  A  brief  statement  of  the  facts 
Is  necessary  to  a  correct  nnderstanding  of 
the  questions  to  be  reviewed. 

Thomas  J.  Headley  was  the  owner  of  two 
contiguous  tracts  of  land  in  Tyler  county,  one 
of  24  acres  and  the  other  of  46  acres.  By 
deeds  made  in  1886  and  1897,  in  which  his 
wife,  Mary  Headley,  joined,  he  conveyed  one- 
half  of  the  oil  in  place  on  the  24  acres  to 
the  South  Penn  Oil  Company  and  a  one-half 
Interest  in  the  oil  in  place  in  the  46  acres 
to  R.  L.  Loomls.  After  these  conveyances 
Thomas  J.  Headley  died,  seised  of  the  70 
acres  of  land  and  of  the  other  one-half  inter- 
est in  the  oil  and  gas  therein,  leaving  a  wid- 
ow and  five  children,  one  of  whom,  Mansfield 
Headley,  was  an  adult  Ellsha  Lemasters 
qualified  as  guardian  for  the  infants.  On  the 
17th  of  March,  1889,  Mary  Headley,.  the  wid- 
ow, the  adult  son  and  the  guardian  for  the 
Infants  executed  an  oil  and  g;as  lease  cover- 
ing the  whole  70  acres  of  land,  providing  for 
a  one-eighth  royalty  to  them  of  all  the  oil 
produced,  and  $200  for  each  gas  well.  Short- 
ly after  the  date  of  this  lease,  to  wit,  on  the 
8th  of  August,  1888,  the  guardian  filed  a  peti- 
tion In  the  circuit  court  against  the  Infants 
praying  for  a  sale  of  their  interest  in  the  oil 
and  gas,  on  the  ground  that  a  sale  would  be 
beneficial  to  their  interests.  A  sale  of  the 
four-fifths  of  the  seven-eighths  of  the  oil,  and 
of  the  gas,  to  H.  L.  Hoopengarner  was  made 
and  confirmed.  The  decree  provided  for  the 
delivery  to  the  guardian  of  two-thirds  of  the 
'  four-fifths  of  the  one-eighth  royalty  oil,  and 
for  the  payment  of  the  other  one-third  of  the 
fonr-fif ths  to  said  Lemasters,  as  special  receiv- 
er, to  be  disposed  of  by  him  as  the  court  might 
thereafter  order,  for  the  benefit  of  the  wid- 
ow during  her  life.  This  decree,  while  it  con- 
firms the  sale  of  the  working  interest  of  the 
infants  in  the  oil  In  place,  is  nevertheless,  in 


effect,  a  confirmation  of  the  lease  whidi  the 
guardian  had  previously  made  to  said  Hoop- 
engarner, and  in  which  the  widow  and  the 
adult  heir  had  Joined.  This  proceeding  will 
be  hereinafter  spoken  of  as  the  court  lease. 
The  rights  of  Hoopengarner  under  this  lease, 
by  various  mesne  assignments,  became  vest- 
ed in  appellants.  Oil  was  discovered  under 
this  lease,  and  the  question  arose  as  to  how 
the  royalty  oil  should  be  divided.  Division 
orders  to  the  Eureka  Pipe  Line  Company 
were  signed  by  some  of  the  numerous  per- 
sons interested,  respectively  in  the  royalty 
oil,  and  In  the  working  Interest  These  or- 
ders show  that  Mansfield  Headley,  the  adult 
heir,  was  to  receive  one-eightieth  of  the  roy- 
alty, and  that  the  guardian  for  the  four  in- 
fants had  agreed  to  accept  four-eightieths. 
These  orders  divided  the  royalty  oil  equally 
between  the  Headleys  and  the  South  Penn  Oil 
Company  as  to  the  24  acres,  and  equally  be- 
tween them  and  Loomls  and  his  assignees  as 
to  the  46  acres.  Deliveries  of  the  oil  were 
made  in  accordance  with  these  division  orders 
until  the  bringing  of  this  suit 

In  1003  Mansfield  Headley,  omceivlng  the 
idea  that  he  was  entitled  to  one-fortieth  of 
the  royalty  as  his  share.  Instead  of  the  one- 
eightieth,  brought  this  suit  against  the  les- 
sees, his  co-tenants,  the  Eureka  Pipe  Line 
Oon^any,  and  others,  praying  for  a  discovery 
of  and  an  accounting  for  the  proceeds  deriv- 
ed from  all  oil  that  had  been  produced  from 
the  lands,  and  for  his  alleged  share  of  the 
royalty.  An  answer  and  statutory  cross-bill 
was  filed  by  appellants  to  this  bill.  In  which 
they  prayed  that  the  Interest  of  all  the  claim- 
ants to  the  oil  might  be  ascertained  and  that 
respondents  might  be  released  from  the  pay- 
ment of  more  than  the  one-half  of  the  pro- 
<j^eds  from  the  royalty  oil  to  the  Headleys, 
and  the  Colonial  Oil  Company  prayed  that  It 
should  be  adjudged  to  be  the  owner  of  the 
full  seven-ei^tbs  of  the  working  interest 
Tfie  decree  then  ottered,  but  which  was  re- 
versed by  this  court  decreed  Mansfield  Head- 
ley  the  owner  of  the  one-fifth  of  the  one- 
eighth  royalty  of  the  oU  which  had  been  pro- 
duced, or  which  might  thereafter  be  produc- 
ed, from  the  70  acres  of  land.  The  decree 
also  held  that  the  four  Infant  Headley  heirs 
were  entitled  to  the  four-fifths  of  the  one- 
eighth  royalty,  and  that  said  Interests  were 
subject  to  the  dower  of  Mary  Headley,  the 
widow,  which  dower  the  court  held  to  be  the 
interest  on  the  proceeds  from  one-third  of 
the  royalty  during  her  natural  life.  During 
the  time  between  the  making  of  the  lease  and 
the  bringing  of  the  suit  it  had  been  assigned 
a  numt>er  of  times  before  it  came  to  be 
the  property  of  the  Colonial  Oil  Company, 
the  present  owner.  The  decree  In  favor  of 
the  Headleys  for  the  unpaid  portion  of  the 
royalty  was,  therefore,  against  the  several 
successive  owners.  They  had  severally  ac- 
counted to  the  Headleys  for  the  one-half  of 
the  royalty  which  they  claimed  by  the  suit 
The  decree  was  against  them  for  the  other 
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one-balf  of  the  proceeds  from  royalty  oU, 
which  was  one-sixteenth  of  the  proceeds  from 
all  oil  which  had  been  produced,  with  Inter- 
et  thereon.  The  Qolonlal  OU  Company,  who 
was  then  the  owner  and  operator  of  the 
lease,  was  directed  to  account  to  the  Headleys 
for  the  royalty  oil,  one-eighth  of  the  whole, 
thereafter  produced,  as  follows,  tIz.:  Two- 
thirds  of  the  one-fifth  thereof  to  the  fire 
Headley  heirs.  The  other  one-third  of  the 
royalty  was  directed  to  be  delivered  to  F.  H. 
Hickman,  special  receiver,  who  was  directed 
to  sell  the  oil  and  invest  the  proceeds,  and 
pay  the  Interest  thereon  annually  to  the  wid- 
ow, during  her  life,  and  at  her  death  to  pay 
the  principal  of  said  fund  to  the  aforesaid 
children  of  Thomas  J.  Headley.  This  decree 
was  reversed  by  this  court,  which  determined 
the  following  questions  on  appeal,  viz.:  (1) 
That  the  South  Penn  Oil  Company,  the  owner 
of  the  one-half  interest  in  the  oil  in  place 
in  the  46  acres,  was  entitled  to  one-sixteenth 
of  all  the  oil  produced  from  said  46  acres,  and 
that  Loomis  was  entitled  to  one-sixteenth  of 
all  the  oil  produced  from  the  24  acres,  he 
being  the  owner  of  one-half  the  oil  in  place 
In  that  land;  (2)  that  the  four  children  of 
Thomas  Headley,  deceased,  who  were  In- 
fants when  the  lease  was  made,  were  entitled 
to  fonr-flfths  of  one-sixteenth  of  the  proceeds 
from  royalty  oil  which  had  previously  been 
produced  from  both  tracts  of  land,  in  addi- 
tion to  the  fonr-flfths  of  the  one-sixteenth 
which  had  already  been  accounted  for  to 
them,  that  one-third  of  this  amount  should 
be  i)ald  to  the  special  receiver,  to  be  lent  by 
him  and  the  Interest  to  be  applied  in  pay- 
ment of  dower  during  the  widow's  life.  The 
Interest  of  these  four  heirs  in  future  royalty 
oU  was  fixed  at  four-fifths  of  one-eighth,  two- 
thirds  to  be  paid  to  them  and  the  other  third 
to  be  lent  out  during  the  life  of  the  widow. 
These  questions  which  were  determined  on 
the  former  appeal  are  now  conclusive  on  the 
right  of  all  parties  to  the  cause.  For  the  pur- 
poses of  this  case  they  are  res  judicata. 

It  was  also  decided  on  that  appeal  that 
Mansfield  Headley,  the  adult  heir,  was  es- 
topped, both  by  his  father's  deed  and  by  his 
signing  the  division  orders  agreeing  that  his 
interest  in  the  royalty  oil  was  the  one-eighti- 
eth, to  claim  any  more.  This  court,  however, 
held  that  the  doctrine  of  caveat  emptor  ap- 
plied to  the  purchaser  of  the  four-fifths,  the 
Interest  of  the  infants,  because  of  the  court 
proceeding  to  sell  It,  and  that  they  were  not 
estopped  t>y  their  father's  deed  to  claim  the 
fall  four-fifths  of  the  royalty  oil  which  the 
decree  made  in  the  court  lease  provided  that 
Hoopengamer  should  deliver  to  them.  Nor 
were  they  estopped  by  the  signing  of  the  di- 
vision orders  by  their  guardian.  This  court 
did  not,  however,  determine  what  were  the 
widow's  rights  In  relation  to  the  one-third  of 
.  the  four-fifths,  which  was  set  apart  on  ac- 
count of  dower.  A'bout  the  only  question 
now  involved  in  this  appeal  is:  What  por- 
tion of  the  income  from  this  one-third  is  the 


widow  entitled  to  receive?  Why  Is  she  not 
dowable  in  all  the  lands  inherited  by  the 
heirs?  Usually  the  widow  is  dowable  in  all 
the  lands  which  pass  to  the  heir.  But  it 
would  be  palpably  Inequitable  to  permit  Mrs. 
Headley  in  the  present  case  to  have  dower 
In  more  than  one-half  the  royalty.  She  had 
Joined  her  husband  in  the  execution  of  the 
two  deeds,  one  to  Loomis  and  the  other  to 
the  South  Penn  Oil  Company,- by  which  the 
husband  conveyed  one-half  the  oil  in  place  to 
them,  and  she  thereby  released  her  right  to 
claim  dower  in  the  portion  of  the  oil  thus 
conveyed.  Section  6  of  chapter  73,  Code 
1906;  Oorr  v.  Porter,  33  Grat  (Va.)  278; 
Nicliell  V.  Tomllnson,  27  W.  Va.  697.  She  Is 
estopped  by  these  deeds  from  claiming  dower 
In  the  one-half  of  the  oiL  She  is  further- 
more estopped  by  her  Implied  covenant  of 
warranty  In  the  deed  of  lease  made  to  Hoop- 
engamer by  the  adult  heir,  the  guardian  and 
herseU.  Knotts  v.  McGregor,  47  W.  Va.  566, 
35  S.  E.  899,  and  cases  cited  in  the  opinion 
in  Headley  v.  Hoopengamer,  60  W.  Va.,  on 
pages  632  and  633,  55  S.  E.  744 ;  Kilcoyne  v. 
South.  OU  Co.,  61  W.  Va.  538,  56  S.  B.  888. 
Her  deed  of  lease  purports  to  lease  the  whole, 
while  she  had  dower  in  the  half  only.  It  is 
true  the  decree  of  the  lower  court  pronounced 
on  the  13th  of  August,  1904,  determined  that 
she  was  dowable  in  the  full  one-third  of  the 
royalty.  But,  upon  appfeal,  that  decree  was 
reversed,  and  this  court  did  not  pass  upon 
her  ri^ht  It  is  true  the  opinion  states  that 
the  four-fifths  of  the  one-eighth,  decreed  to 
the  infants,  was  subject  to  the  widow's  dow- 
er. But  whether  or  not  the  widow  herself  Is 
entitled  to  receiye  it  was  not  decided.  This 
is  the  question  which  was  first  decided  by 
the  lower  court  toy  its  decree  now  appealed 
from,  and  constitutes  the  error  complained  of. 

Notwithstanding  the  decree  made  on  the 
application  to  court  to  sell  the  share  of  ttie 
Infants  in  the  oU  and  gas  recites  that  the 
widow  Is 'to  receive  dower  in  the  four-fifths 
of  the  royalty  oil,  it  cannot  be  regarded  as 
an  adjudication  in  her  favor  against  those 
persons  now  claiming  an  interest  in  ber 
dower.  She  was  not  a  party  to  that  proceed- 
ing, nor  were  Loomis  and  the  South  Penn 
Oil  Company,  the  Joint  owners  in  the  oil. 
That  was  a  friendly  proceeding,  under  tlie 
statute,  to  sell  Infant's  lands.  The  question 
which  Is  now  before  us  could  not  have  been 
therein  litigated.  True,  the  lease  In  which 
she  had  shortly  before  Joined  was  exhibited 
with  the  guardian's  petition,  but  this  was 
only  for  the  purpose  of  showing  that  she 
consented  to  the  sale  of  the  Infants'  Interest. 
It  did  not  make  her  a  party.  The  widow's 
interest  is  not  affected  by  the  division  orders 
signed  by  the  adult  heir  and  the  guardian. 
She  did  not  sign  these,  nor  is  her  Interest 
mentioned  In  them. 

It  follows  from  what  we  have  said  that 
the  widow  Is  entitled  to  only  one-half  of  the 
Interest  on  the  one-third  of  the  sum  which 
was  decreed  to  be  lent  out  during  her  life 
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The  lessees  who  were  the  several  successive 
owners  of  the  lease,  or  the  working  interest 
In  the  oU,  are  entitled,  severally,  to  the  other 
half.  Consequently  It  was  error  to  charge 
them  with  interest  on  the  proceeds  derived 
from  the  one-third  of  four-flfths  of  one-six- 
teenth, or  the  one-sixtieth,  of  the  oil,  not  yet 
accounted  for,  because  this  one-slxtleth  Is 
the  half  of  the  third  which  should  have  been 
set  apart  for  dower,  and  on  which  half  the 
lessees  themselves  are  entitled  to  receive  in- 
terest during  the  widow's  life.  On  the  oth- 
er two-thirds  of  past-due  royalty  coming  to 
the  four  Headley  heirs,  being  the  one-thirti- 
eth of  proceeds  from  all  oU  production,  of 
course,  the  lessees  should  pay  Interest.  In 
other  words,  one-third  of  proceeds  from  roy- 
alty oil,  which  the  commissioner  found  to  be 
due  on  account  of  Bl  A.  Headley,  Alice  Wright, 
Florence  Wright,  and  Susanna  Headley's  in- 
terest in  Tfiomas  J.  Headley's  estate,  should 
be  paid  to  the  special  receiver  hy  the  sever- 
al successive  owners  of  the  oil  lease,  respec- 
tively, without  interest,  and  the  other  two- 
thirds  should  be  paid  to  the  above-named 
Headleys,  or  to  the  guardian  of  those  of  them 
who  are  yet  Infants,  including  interest  on 
said  several  sums  from  the  time  they  became^ 
due.  The  four-flfths  of  the  one-eighth,  which' 
is  the  one-tenth,  of  all  the  oil  produced  since 
the  date  to  whidi  the  commissioner  brought 
up  the  account,  should  be  accounted  for  as 
follows,  viz.,  two-thirds  thereof  to  above- 
named  four  Headleys,  and  the  other  one- 
third  should  be  paid  over  to  the  special  re- 
ceiver, to  be  Invested  by  him  during  the  life 
of  the  widow,  and  the  annual  Income  there- 
from should  be  paid,  one  half  to  Mary  Head- 
ley,  the  widow,  and  the  other  half  to  the 
owner,  or  owners,  of  the  lease;  and,  upon  the 
death  of  the  widow,  the  fund  so  lent,  or  In- 
vested, should  be  turned  over  to  the  said 
four  Headley  heirs,  in  equal  proportion. 

The  court  erred  In  not  sustaining  the  ex- 
ceptions taken  to  the  commissioner's  report 
by  the  Colonial  OH  Company,  and  others,  on 
account  of  improper  charge  of  interest  on 
one-third  of  the  sums  of  money  found  to  be 
due  by  them,  severally,  and  the  decree  com- 
plained of,  pronounced  on  the  9th  of  Novem- 
ber, 1907,  wUl  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  to  be  had 
therein  according  to  the  principles  herein 
stated,  and  further  according  to  the  rules 
and  principles  gove|[slDg  courts  of  equity. 

On  Application  for  Rehea.ring. 

Counsel  for  Mary  Headley,  In  a  petition 
for  rehearing,  calls  my  attention  to  an  er- 
ror of  fact  which  I  wish  to  correct  It  is  re- 
cited in  the  opinion  that  Mary  Headley,  the 
widow,  was  not  a  party  to  the  petition  filed 
by  the  guardian  for  the  sale  of  hts  wards'  in- 
terest I  find,  upon  a  more  careful  examina- 
tion of  the  record  In  the  former  appeal,  that 
she  was  made  a  party.  The  decree  empow- 
ering the  guardian  to  sell  recites  that  her 
consent  to  a  sale  was  shown  by  her  joining 


in  the  lease  exhibited  with  the  petition.  The 
lease  referred  to  is  the  one  made  toy  the 
guardian  and  by  Mansfield  Headley,  the 
adult  heir,  a  few  months  before.  This  court 
sale,  or  lease,  was  made  to  the  same  parties 
who  had  previously  attempted  to  lease  from 
the  guardian,  the  adult  heir  and  the  widow, 
and  on  the  same  terms.  Practically,  it  was 
an  adoption,  by  the  court  of  the  previous 
lease,  so  far  aiS  it  concerned'  the  interest  of 
the  infants.  As  to  the  adult  heir,  it  was  al- 
ready tiindlng.  While  It  was  necessary  to  de- 
termine the  widow's  dower  in  the  royalty  oil 
In  that  proceeding,  as  an  Incident  to  the  as- 
certainment of  what  portion  should  be  set 
apart  to  the  infants,  it  was  not  and  could 
not  have  been,  a  litigated  question  between 
the  widow  and  those  now  claiming  against 
her,  that  being  merely  a  statutory  proceeding 
to  sell  infants'  land.  The  petition  asked  for 
the  sale  of  nothing  bnt  the  infants'  portion, 
and  none  lother  was  sold  under  the  decrees 
in  that  suit  So  far  as  the  decree  of  confir- 
mation undertakes  to  set  apart  one-third  of 
the  infants'  share  in  the  royalty  oil,  for  the 
purpose  of  dower,  it  can  only  be  regarded  as 
an  adjudication  between  the  widow  and  the 
heirs.  It  cannot  possibly  be  regarded  as  a 
matter  adjudicated  between  her  and  these 
appellants,  because  neither  they,  nor  those 
under  whom  they  claim,  were  before  the 
court  True  the  fund  so  set  apart  by  the 
conrt  was  on  account  of  dower,  but  the  wid- 
ow is  estopped,  by  the  two  deeds  made  by 
her  and  her  husband  in  his  lifetime  convey- 
ing the  one-half  of  the  oil  and  gas  in  plac^ 
from  claiming  more  than  one-half  of  It  against 
the  persons  now  claiming  under  those  con- 
veyances. She  Is  also  estopped  from  claim- 
ing it  against  those  who  purchased  under 
the  court  sale,  because  they  did  not  in  that 
proceeding  purchase  her  dower;  they  simply 
purchased  the  infants'  interest,  subject  to  her 
dower;  therefore  the  doctrine  of  caveat 
emptor,  which  this  court  applied  against 
them  in  favor  of  the  Infants,  but  whether 
properly  or  Improperly  applied  I  do  not  say, 
cannot  be  invoked  by  her  in  the  face  of  her 
husband's  deeds  in  which  she  joined.  Her 
dower  in  the  other  half,  although  it  became 
vested  In  Interest  on  the  death  of  her  hus- 
band, did  not  become  a  vested  estate  in  the 
land,  because  dower  had  not  been  assigned. 
Haskell  v.  Sutton,  53  W.  Va.  206,  44  S.  E. 
533.  Yet,  by  Joining  in  the  lease  with  the 
adult  heir,  she  signified  her  consent  that  the 
land  might  be  prospected  for  oil  and  gas;  her 
Interest  in  any  discovered  thereafter  was 
the  same  as  it  would  have  been  If  the  lease 
had  been  made  by  her  husband  In  his  lifetime 
after  he  had  conveyed  half  to  Loomls  in  one 
tract  and  half  in  the  other  tract  to  the 
South  Penn  Oil  Company,  no  more  and  no 
less. 

The  widow's  rights  were  not  adjudicated 
on  the  former  appeal;  the  court  then  decid- 
ed that  the  share  of  the  four  infants  was 
four-fifths  of  the  one-eighth,  which  the  opin- 
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Ion  says  Is  "subject  to  the  widow's  dower." 
It  did  not  decide  that  sbe  was  entitled  to 
receive  it  as  against  these  appellants.  True 
the  decree  of  the  lower  court  did  determine 
that  the  widow  was  entitled  to  the  interest 
on  the  tuU  one-third  of  the  four-fifths  belong- 
ing to  the  infants,  t>ut  on  appeal  that  decree 
was  reversed.  Consequently,  when  the  case 
was  remanded,  the  question  of  the  widow's 
share  was  an  open  one.  It  would  be  mani- 
festly unjust  and  inequitable  to  allow  the 
widow  dower  In  that  portion  of  the  realty 
which  she  and  her  husband  had  conveyed 
away  in  his  lifetime.  By  Joining  her  hus- 
band in  the  deeds  sbe  released  any  claim  to 
dower  in  one-half  the  oil  and  gas. 

The  misrecital  of  fact  has  occasioned  no 
prejudice,  and  a  rehearing  will  be  denied. 


(88  W.  Va.  Ifl) 

BIWART  et  aL  t.  NEW  RIVER  frUEL  CO. 

(Supreme  Court  of  Appeals  of  West  YiiKinia. 

Oct.  18,  1910.) 

(Byttaiut  by  the  Court.) 
L  Appeal  and   Ebbob   ({   1054*)— Rxtikw— 

JUDOUENT   ON   TBIAX   TO  COUBT. 

A  jud^ent  upon  a  trial  by  the  court  in' 
lieu  of  a  jury  will  not  be  reversed  because  of 
the  admission  of  improper  evidence  when  the 
judgment  is  nevertheless  legally  warranted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
.Error,  Cent.  Dig.  SS  4185,  4186;  Dec  Dig.  % 
1064.»] 

2.  Trial  ({  418*)— Taking  Case  fbok  Jtjbt 
— Waiveb  of  Ebbobs— Ruling  as  to   Ex- 

OLOSION   OF   EVinENCB. 

The  defendant  can  take  no  advantage  of  a 
motion  to  exclude  the  plaintiFs  evidence  if  he 
introduces  evidence  after  the  motion  is  ovei^ 
ruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  981 ;   Dec.  Dig.  {  418.*] 

S.  Continuance   ({   1*)— Tbial  bt  Coubt— 
Heabinq  or  Case  at  Diffebent  Tebms. 
When  the  court  acts  at  a  trial  in  lieu  of  a 

Jury  It  may  properly  hear  a  part  of  the  case  at 

one  term  and  a  part  at  a  later  term. 
[EM.  Note.— For  other  cases,  see  Continuance, 

Dec.  Dig.  i    I.*] 

Error  from  Circuit  Court,  Raldgh  County. 

Action  by  J.  A.  Ewart  and  others  against 
the  New  River  Fuel  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
AfBrmed. 

McGlnnls  &  Hatcher  and  Dillon  it  Nuck- 
olls, for  plaintiff  in  error.  J.  W.  McCreery, 
J.  W.  Ball,  and  A-  P,  Farley,  for  defend- 
ants in  error. 

ROBINSON,  P.  This  case  is  not  worthy 
of  an  extended  written  opinion.  The  Judg- 
ment sought  to  be  reversed  is  legally  war- 
ranted and  is  a  Just  one  under  the  pertinent 
facts  and  circumstances  presented. 

The  Judgment  is  the  result  of  a  trial  by 
the  court  in  lieu  of  a  Jury.  Yet  It  is  in- 
sistently assigned  as  error  that  the  court 
heard   improper  and   inadmissible  evidence. 


We  cannot  reverse  on  that  ground,  if  there  is 
nevertheless  proper  evidence  to  support  the 
Judgment  rendered  on  a  trial  by  the  court 
without  a  Jury.  This  holding  has  been  iter- 
ated and  reiterated.  Some  of  the  cases  are: 
Nutter  V.  Sydenstricker,  11  W.  Va.  635;  State 
v.  Seabrlght,  15  W.  Va.  590;  State  v.  Denoon, 
34  W.  Va.  139,  11  S.  Ei.  1003;.  Wells-Stone 
Mercantile  Co.  v.  Truax,  44  W.  Va.  531,  29 
S.  E.  1006. 

Then  another  settled  rule  Is  evidently  over- 
looked. It  is  complained  that  the  court  erred 
in  refusing  to  sustain  a  motion  to  exclude 
all  the  evidence  Introduced  by  the  plaintiffs 
when  they  rested  their  case.  If  the  court 
did  so  err,  the  defendant  cannot  now  take 
advantage  of  the  fact,  for  it  waived  the 
point  by  introducing  its  evidence  in  the  case 
after  the  overruling  of  the  motioa  to  ex- 
clude. Core  v.  Railroad  Co.,  •  38  W.  Va. 
456,  18  S.  B.  596 ;  Trump  v.  Tidewater  Coal 
^  Coke  Co.,  46  W.  Va.  238,  32  S.  E.  1035, 
and  other  cases. 

The  court  took  under  advisement  antU 
the  next  term^  the  motion  of  defendant  to 
exclude  the  evidence  offered  by  plaintiffs  in 
support  of  their  case.  At  the  next  term  the 
motion  was  overruled.  Then  defendant  was 
permitted  to  introduce  its  evidence  notwith- 
standing it  had  announced  at  the  preceding 
term  that  it  had  no  evidence  to  offer.  Plain- 
tiffs claimed  to  be  taken  by  surprise  and 
asked  for  time  until  the  succeeding  term  to 
introduce  evidence  in  rebuttal  The  request 
was  granted.  Before  that  term  came  on  a 
deposition  for  plaintiffs  was  taken  by  agree- 
ment of  all  the  parties  to  the  action.  This 
deposition  was  offered  as  evidence  and  ad- 
mitted except  as  to  some  portions  which  the 
court  excluded.  Now,  defendant  says  it  was 
error  to  continue  the  trial  and  to  admit  any 
part  of  this  deposition.  Not  so,  do  we  think. 
It  was  but  Just  to  give  plaintiffs  tUne  to 
meet  the  evidence  unexpectedly  offered.  De- 
fendant had  announced  that  it  would  rely  on 
its  motion  to  exclude.  Plaintiffs  were  not 
expecting  defendant  to  go  on  with  the  trial. 
The  court,  when  it  acts  at  a  trial  in  lieu  of 
a  Jury,  may  properly  hear  a  part  of  the 
case  at  one  term  and  a  part  at  a  later  term, 
as  was  done  in  this  instance. 

The  declaration  set  up  a  good  cause  of 
action.  The  gist  of  it  was  that  the  defend- 
ant had  assumed  to  paj^  certahi  coal  mining 
royalties  due  plaintiffs  under  a  lease  made' 
by  them  to  E.  E.  White,  and  that  the  same 
were  due  and  unpaid.  Defendant  resisted 
the  action  on  the  ground  that  White  tiad 
agreed  to  assign  the  lease  to  it,  but  had  not 
done  so.  That  defense  could  not  avail  in 
view  of  the  evidence  which  clearly  showed 
that  the  lease  was  within  the  ownership  and 
control  of  defendant  It  was  proved  that 
defendant  was  indeed  In  possession  of  the 
property  under  the  lease,  by  and  through  the 
Beckley  Coal  &  Coke  Company,  in  pursuance 
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of  the  Identical  coatract  by  which  defendant 
assumed  to  pay  the  royalties. 

An  affirmance  of  the  Judgmoit  will  be  or- 
dered. 

(«  w.  Vjl  1) 

STATE  ex  rel.  CITIZEJNS"  NAT.  BANK  t. 

GRAHAM  et  al. 

(Snpieme  Court  of  Appeals  of  West  Virginia. 

Oct.  18,  1910.) 

(ByXUbui  by  the  Court.) 

1.  IwjuHCTioN   (8  252*)— Action  on  Bond— 
BXCOyERT  OF  Attobnet'b  Fegs. 

The  inclusion  of  10  per  cent.  damaEes  on 
the  principal  and  interest  of  a  money  judgment 
and  costs  from  the  date  of  the  judgment  to  its 
dissolution,  on  the  aggregate  of  principal,  inter- 
est, and  costs,  does  not  bar  a  recovery  of  coun- 
sel fees  spent  in  defense  of  an  injunction  in  an 
action  on  an  injunction  bond  with  condition  to 
pay  the  judgment  and  Costs,  and  "also  such 
damages  aa  shall  be  Incurred  or  sustained  by 
the  person  enjoined." 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §{  58&-598 ;    Dec  Dig.  §  252.»] 

2.  Injunction  (j  252*)— Action  on  Bond— 

BSCOTEBT  of  COnNSKL  FEES. 

In  an  action  on  an  injunction  bond,  with 
condition  to  pay  a  judgment  and  costs,  "and 
also  such  damages  as  shall  be  incurred  or  sus- 
tained by  the  person  enjoined,  in  case  the  in- 
junction be  dissolved,"  reasonable  counsel  fees 
for  senrice  in  the  Supreme  Court,  as  well  as  in 
the  circuit  court,  may  be  recovered. 

[EM.  Note.— For  other  cases,  see   Injunction, 
Cent.  Dig.  i§  586-598 ;  Dec.  Dig.  S  252.*] 

3.  Injunction  (i  252»)— Action  on  Bond— 
Recovebt  of  Counsel  Fee?.' 

Tbe  fact  that  the  amount  of  a  judgment 
collected  by  execution  from  the  judgment  debtor 
exceeds  tbe  penalty  of  a  bond  given  under  an 
injunction  against  tbe  judgment  will  not  pre- 
clude recovery  of  counsel  fees  for  services  in 
procuring  a  dissolution  of  the  injunction  in  an 
action  on  such  bond. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Cent.  Dig.  !i  586-598;  Dec  Dig.  t  252.»] 

(Additional  Syttabiu  ly  Editorial  Staff.) 

4.  Costs  (S  2*)  —  Drfinition  —  "Attobnkt's 


Costs  are  awarded  by  each  court  in  the  pro- 
ceeding before  it,  and  are  legal  fees  flUowed  by 
law  computable  from  tbe  record,  whereas  at- 
torney's tees  are  extrinsic  to  the  record,  not  to 
be  found  from  it,  but  dependent  on  facts  dehors 
the  record. 

[Eld.  Note. — ^EV>r  other  cases,  see  Costs,  Dec 
Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1.  p.  635;    vol  2,  pp.  1633-1640;    voL  8, 

Error  from  Circuit  Court,  Wirt  COunty. 

Action  by  the  State,  on  the  relation  of  the 
Citizens'  National  Bank,  against  R.  B.  Gra- 
ham and  others.  There  was  a  directed  ver- 
dict for  defendants,  and  relator  brings  er- 
ror.   Reversed  and  remanded. 

V.  B.  Archer  and  William  Beard,  for  plain- 
tiff in  error.  Walter  Pendleton,  for  defend- 
ants in  error. 

BRANNON,  3.  As  will  appear  in  Graham 
V.  atlzens'  National  Bank,  45  W.  Va.  701,  32 


S.  B.  245,  that  bank  had  two  judgments  in 
Its  favor  recovered  in  actions  at  law,  one 
against  R.  B.  Graham  and  D.  A.  Bumgamer, 
and  the  other  against  R.  B.  Graham  and  M. 
M.  Dent,  and  that  Graham  brought  an  Injunc- 
tion suit  against  the  enforcement  of  execu- 
tions on  the  judgment  and  obtained  an  in- 
junction against  those  executions  which  was 
dissolved  by  decree  of  the  circuit  court,  and 
that  that  decree  was  affirmed  by  this  court. 
In  that  case  Graham,  Bumgamer,  and  Vir- 
ginia K  Sayers  gave  an  injunction  bond  In 
the  penalty  of  $1,600,  conditioned,  in  case  of 
a  dissolution  of  the  injunction,  that  Graham 
should  pay  the  Judgments  and  such  costs  as 
might  be  awarded  against  bim,  "and  also 
such  damages  as  may  be  incurred  or  sustain- 
ed by  the  defendant."  Upon  this  bond  an  ac- 
tion of  debt  was  instituted  in  the  circuit 
court  of  Wirt  county  for  recovery  of  damages 
on  account  of  fees  of  counsel  in  defense  of 
the  Injunction,  Which  resulted  in  the  exclu- 
sion by  the  court  from  the  Jury  of  the  plain- 
tifiTs  evidence,  and  a  verdict  for  the  defend- 
ant by  direction  of  the  court  The  bank  sued 
out  the  writ  of  error  which  we  now  decide. 
A  plea  called  a  plea  of  res  judicata  was 
allowed  to  be  filed.  This  plea  made  the  point 
that  the  circuit  court  on  dissolving  the  in- 
junction decreed  that  the  bank  recover  the 
amount  of  the  two  judgments  with  interest 
and  costs  of  Injunction  and  10  per  cent  dam- 
ages as  provided  by  statute  from  the  date 
of  the  injunction  to  the  date  of  dissolution, 
and  that  on  execution  the  same  had  beoi 
paid.  The  theory  of  this  plea  is  that  the  in- 
clusion of  the  10  per  cent  damages  in  the  dis- 
solution decree  is  a  bar  as  res  Judicata 
against  any  further  recovery  of  damages  un- 
der the  bond  on  account  of  the  Injunction, 
no  matter  what  the  cause  of  such  damages, 
and  that  there  can  be  no  recovery  of  counsel 
fees  necessarily  exx)ended  in  defense  of  the 
Injunction.  Tbe  10  per  cent,  damages  are  the 
damages  provided  for  in  section  12,  c.  133, 
Code  1906.  It  requires  a  circuit  court,  on  dis- 
solving an  injunction  against  a  money  Judg- 
ment, to  aggregate  principal,  Interest,  and 
costs,  and  on  the  total  sum  to  give  damages 
at  10  per  cent  per  annum  from  tbe  time  the 
injunction  took  effect  until  Its  dissolution. 
That  section  says  that  such  damages  are  "in 
lieu  of  interest"  I  need  go  no  further  than 
to  use  this  language  of  the  statute  by  saying 
that  the  damages  here  meant  are  In  lieu  of 
interest,  a  compensation  for  the  Injury  done 
by  tbe  injunction  for  its  delay  of  payment 
to  the  creditor,  not  damages  arising  from 
other  causes  not  shown  by  the  record,  de- 
pendent on  facts  outside  of  it,  like  pay  for 
cotmsel  for  service  In  defense  of  the  Injunc- 
tion. The  very  letter  of  the  statute  says  so. 
It  has  not  the  slightest  reference  to  damages 
accruing  from  expenditure  In  reasonable,  nec- 
essary counsel  fees,  or  other  cause  extrinsic 
to  the  record.    Section  10,  c.  133,  requires  the 
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bond  to  be  conditioned  to  pay  the  judgment 
or  decree.  Wliat  decree?  Ttiat  decree  made 
on  disBolntion,  because  section  12  makes  a 
new  Judgment  or  decree  composed  of  prin- 
cipal, interest,  and  costs  and  10  per  cent, 
damages.  That  10  per  cent  Is  a  part  of  the 
decree,  and  is  covered  by  the  clause  requiring 
payment  of  the  judgment  or  decree,  and  is 
not  the  "damages"  meant  by  that  other  pro- 
vision of  section  10  demanding  that  the  bond 
shall  be  to  pay,  in  addition  to  the  judgment 
or  decree  and  costs,  "also  such  damages  as 
shall  be  incurred  or  sustained  by  the  person 
enjoined"  by  reason  of  the  injunction.  It  is 
the  same  judgment  increased  by  10  per  cent. 
This  la  an  independent  clause  designed  to 
repair  any  damage  from  causes  unknown  to 
the  record,  not  ascertainable  or  computable 
from  it,  such  as  counsel  fees  or  other  proper 
demand.  The  court  dissolving  an  injunction 
has  no  power  or  means  to  ascertain  such 
damages.  What  does  it  know  about  counsel 
fees  or  other  expenditure?  And,  of  course, 
you  could  not  say  that  Its  decree  would  pay 
damages  which  it  could  not  ascertain.  E\ir- 
ther,  it  would  be  Wholly  unreasonable  to 
think  that  the  Legislature  meant  to  limit  all 
damages,  howsoever  arising,  to  10  per  cent, 
on  the  debt  That  is  no  measure  of  such 
damages.  That  clause  requiring  bond  for 
"such  damages  as  shall  be  Incurred  or  sus- 
tained," using  both  words,  is  broad  and  reme- 
dial, and  is  designed  to  cover  any  damages 
produced  by  the  Injunction,  proper  under  the 
law.  The  construction  given  by  the  plea 
would  defeat  the  statute's  purpose,  and  emas- 
culate it  and  the  bond  of  efficacy.  The  point 
is  made  that  the  appeal  bond  will  cover  these 
damages.  Not  so.  The  damages  covered  by 
an  appeal  bond  are  those  awarded  by  the  ap- 
pellate court  under  Code  1906,  c.  133,  i  10. 
Hutton  V.  Lockridge,  27  W.  Va.  428,  and 
Cardwell  v.  Allen,  28  Grat  (Va.)  184,  cited 
with  other  cases  in  1  Va.  &  W.  Va.  Eacy.  Dig. 
521.  So  that  plea  setting  up  such  a  bar  is 
bad,  and  was  Improperly  allowed  aa  to  that 
The  case  of  Clay  tor  v.  Anthony,  15  Grat 
(Va.)  518,  seems  to  be  relied  on.  In  this  con* 
nection,  by  both  sides.  I  do  not  think  it  can 
help  the  defense. 

Judge  Lee  says  that  the  injunction  bonds 
Involved  were  taken  under  the  Revised  Code 
of  1819.  If  taken  under  chapter  71,  {  75,  of 
that  Code,  I  remark  that  the  section  did  not 
call  for  a  t)ond  to  pay  damages,  but  only  to 
pay  the  money  and  tobacco,  and  costs.  If 
taken  under  section  114,  c.  6S,  1  Rev.  C!ode 
1810,  I  remark  that  the  bond  was  required 
to  be  for  payment  of  money,  tobacco,  and 
costs  and  such  damages  "as  shall  be  awarded 
against  him."  What  damages  are  here 
meant?  They  are  damages  to  be  awarded  by 
the  court  And  what  damages  are  they? 
This  Is  answered  by  section  61,  c.  66,  1  Rev. 
Code  1810,  which  required  that  damages  be 
paid  at  10  per  cent  per  annum  on  the  money 
Judgment.  As  I  have  above  stated,  that  was 
damages  to  be  included  in  the  execution,  and 


was  only  compensation  for  delay  of  payment. 
It  was  damages  "awarded"  by  the  court  in 
the  case  from  the  record,  and  did  not  mean 
damages  foreign  to  the  case,  dependent  on 
outside  evidence.  Qaytor  v.  Anthony  cannot 
be  held  as  deciding  that  the  damages  standing 
in  lieu  of  interest  computable  by  the  record 
from  the  Judgment,  are  those  damages  t»  be 
ascertained  in  another- suit  for  attorney's  fees 
or  other  cause.  Note  that  that  case  was  a 
suit  on  the  bond,  and  not  for  counsel  fees  or 
for  any  cause  of  damages  outside  the  record. 
But  It  was  for  recovery  of  the  10  per  centum 
damages  in  lieu  of  interest  required  by  the 
Code  of  1819  to  be  incorporated  in  the  ex- 
ecution. A  new  action  for  damages  because 
against  a  stranger  to  the  Judgment  but  still 
for  the  10  per  cent  Counsel  for  defendant 
Is  mistaken  when  he  says  that  the  bonds  In 
the  Claytor  Case  were  under  an  act  of  1842- 
43.  That  act  Is  chapter  78,  Acts  1842-43.  It 
did  not  prescribe  that  the  bond  should  cover 
damages,  did  not  relate  to  damages,  but  only 
provided  that  the  bond  should  contain  a 
clause  to  indemnify  the  sureties  In  any  case 
where  a  forthcoming  bond  had  been  taken. 
We  must  go  by  the  Interpretation  of  our  pres- 
ent statute,  and  I  cannot  think  that  our  stat- 
ute (Code,  c.  133,  {  12),  providing  that  on  dis- 
solution of  an  injunction  damages  in  lieu  of 
interest  at  10  per  cent,  shall  be  Incorporated 
with  the  debt,  was  Intended  to  be  the  only 
damages  recoverable  and  preclude  recovery 
for  attorney's^  fees  or  other  cause. 

The  declaration  states  that  the  said  in- 
junction was  dissolved  by  the  circuit  court 
and  its  dissolution  affirmed  by  this  court,  and 
it  seeks  damages,  not  the  10  per  cent,  dam- 
ages In  lieu  of  interest,  but  damages  in  a 
certain  sum  of  money  exi)ended  by  the  bank 
in  defense  of  the  injunction;  and  the  point 
is  made  that  the  declaration  does  not  say 
how  much  was  spent  for  counsel  fees  in 
the  circuit  court  and  how  much  in  the  Su- 
preme (3ourt,  and  that  the  declaration  is 
bad  for  that  reason.  Therefore  the  law  ques- 
tion put  by  this  contention  is  that  there  can 
be  no  recovery  on  an  injunction  bond  for 
counsel  fees  to  pay  for  procuring  an  affirm- 
ance of  the  circuit  court  decree  dissolving  an 
injunction.  As  I  have  stated  above,  section 
10,  c.  133,  Code  1906,  requires  that  the  injunc- 
tion bond  shall  provide  not  only  for  payment 
of  the  judgment  and  costs,  but  also  for 
such  damages  as  shall  be  incurred  or  sus- 
tained by  the  person  enjoined.  Broad  lan- 
guage. Is  there  not  reason  that  such  de- 
mand for  damages  here  meant  should  be  dam- 
ages caused  by  the  injunction  while  pending 
in  one  court  as  well  as  in  the  other?  The 
service  of  counsel  to  overthrow  the  Injunc- 
tion is  needed  as  much  In  the  Supreme  Court 
as  In  the  circuit  court,  and  counsel  fees  are 
allowed  to  be  recovered  upon  Injunction 
bonds.  Kloak  Bros.  v.  CorvUi,  61  W.  Va.  19, 
41  S.  E.  211.  For  the  purposes  of  this  ques- 
tion, the  suit  is  one  and  the  same  in  both 
courts.    Does  not  the  party  obtainlDg  the  in- 
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junction  keep  np  his  wrong  and  continue, 
Indeed,  Increase  the  damage  by  appeal  and 
prolongation  of  the  litigation?  The  opposite 
Idea  would  lead  ua  to  strange  results :  First, 
that  for  obtaining  the  dissolution  of  an  in- 
junction wrongfully  sued  out  full  compen- 
sation for  attorney's  fees  cannot  be  recovered, 
unless  (he  dissolution  is  obtained  in  the  court 
below,  without  appeal  to  this  court;  second, 
that  when  the  chancery  court  refused  to  dis- 
solve, and  this  court,  on  appeal,  reverses  its 
decree,  damages  can  be  recovered  for  services 
of  counsel  In  the  unsuccessful  attempt  to 
obtain  dissolution  in  the  court  below,  but 
cannot  be  recovered  for  such  services,  though 
successful,  rendered  in  this  court,  without 
which  the  Injunction  would  not  have  been 
dissolved.  High  on  Injunctions,  §§  1636, 1687, 
is  cited  for  authority  for  the  contention  that 
damages  in .  the  appellate  court  cannot  be 
recovered  upon  an  Injunction  bond ;  but  High 
cites  as  much  authority  the  other  way  from 
other  states.  I  cite  8  Am.  &  Eng.  Ann.  Oas. 
716,  giving  the  cases  for  the  proposition  that 
fees  on  appeal  may  be  recovered.  Also  16 
Am.  &  Eng.  Bncy.  L.  468.  Also,  Boiling  v. 
Tate,  65  Ala.  417,  39  Am.  Rep.  5,  and  French 
V.  Porter,  134  Ala.  302,  32  South.  678,  92 
Am.  St.  Rep.  31,  as  containing  argumentation 
to  show  -that  counsel  fees  on  appeal  may  tie 
recovered.  The  Alabama  statute  is  like  ours, 
"To  pay  all  damages  and  costs  which  any 
person  may  sustain  by  suing  out  the  Injunc- 
tion If  dissolved."  Also  Roberts  v.  White, 
73  N.  T.  375.  But  our  own  decisions  are 
cited  to  show  that  appellate  court  fees  can- 
not be  allowed.  Woodson  v.  Johns,  3  Munf. 
(Va.)  230,  holding  in  a  short,  unreasoned 
opinion  that  counsel  fees  on  appeal  cannot  be 
recovered.  Condition  of  the  bond  In  that  case 
not  apparent.  Strange  to  say,  the  then 
statute  required  an  injunction  bond,  but  pre- 
scribed no  condition,  and  called  for  no  con- 
dition at  all.  12  Hen.  Statute,  p.  467.  The 
condition  to  pay  damages  was  called  for 
by  a  later  act  Jeter  v.  Langhorne,  5  Qrat. 
(Ta.)  193,  holds  that  on  dissolution,  on  ap- 
X)eal  afllrmed,  10  per  cent  damages  is  to  be 
computed  only  up  to  the  dissolution  In  the 
court  below.  The  then  statute  provided  that, 
when  an  injunction  to  a  money  judgment 
sbonid  be  dissolved,  10  per  cent,  damages 
should  be  paid  for  the  award  of  the  injunc- 
tion to  its  dissolution.  Now,  observe,  this 
Is  damage  10  per  cent  on  the  judgment  not 
damages  for  other  cause  than  detention  of 
the  money,  a  compensation  only  for  delay  of 
payment  not  damages  otherwise  caused. 
These  damages  were  to  go  into  the  execution, 
showing  that  "damages"  there  spoken  of 
were  not  damages  for  attorney's  fees  or  other 
nanse  not  ascertainable  from  the  record. 
Such  damages  could  not  be  ascertained  in 
that  case.  Judge  Baldwin  delivered  an  opin- 
ion that  seems  to  me  right  though  three 
Judges  differed,  that  such  per  cent  ought  to 
ran   until   the  injunction   was    finally    dis- 


solved under  the  then  statute.  He  said,  as 
I  say,  that  the  party  having  an  erroneous 
Injunction  was  still  keeping  up  the  damage 
by  appeaL  But  ttiat  case  does  not  apply  to 
this  case.  The  damages  referred  to  In  the 
old  Code  was  a  per  cent  on  the  money.  Just 
as  in  section  12,  c.  133,  of  our  Code,  It  is 
compensation  on  the  monejr  withheld,  with  no 
reference  to  damages  ensuing  from  other 
cause.  Bailey  v.  McCormlck,  22  W.  Va.  95. 
does  not  show  that  counsel  fees  on  appeal 
may  not  be  recovered.  It  only  holds  that 
an  undertaking  by  a  nonresident  asking  re- 
hearing hindlng  him  "to  pay  all  costs  which 
may  be  awarded"  against  him  In  said  suit 
does  not  cover  costs  on  appeal.  I  say  costs. 
CX>st8  are  not  counsel  fees.  Costs  are  award- 
ed by  each  court  in  the  proceeding  before 
it  They  are  certain  legal  fees  allowed  by 
law  computable  from  the  record,  whereas  at- 
torney's fees  are  extrinsic  to  the  record,  not 
to  be  found  from  It,  but  dependent  on  facts 
dehors  the  record.  But  another  reason  as 
to  that  Bailey  Case  is  that  the  appeal  bond 
In  that  case  and  by  oar  present  statute  pro- 
vides for  costs  In  the  appellate  court,  and 
therefore  the  costs  spoken  of  In  that  under- 
taking could  not  be  appellate  costs. 

The  plea  says  that  by  executions  the  judg- 
ments were  collected,  not  saying  from  whom, 
and  that  they  exceeded  the  penalty  of  the 
bond,  and  therefore  no  recovery  can  be  had 
on  the  bond.  Whether,  excluding  interest 
this  would  be  so,  I  cannot  say;  nor  Is  it 
necessary  to  say,  because  this  defense  is  un- 
sustainable. Qaytor  v.  Anthony,  15  Grat 
(Va.)  518,  holds  that:  "If  the  judgment  prin- 
cipal, Interest  costs  and  damages  on  the 
injunction  amount  to  more  than  the  penalty 
of  the  injunction  bond,  yet  the  plaintiff  in 
the  judgment  having  sued  out  execution  on 
the  judgment  and  made  the  money,  prin- 
cipal. Interest,  and  costs  may  recover  the 
damages  by  suit  upon  the  bond."  Judge  Lee. 
speaking  of  the  point  that  the  Judgment  had 
been  made  by  execution,  said:  "The  amount 
so  paid  was  paid  on  the  Judgment  and  exe- 
cution, not  upon  the  injunction  bond,  and 
that  bond  remained  as  a  surety  for  what- 
ever might  stUl  be  due  the  Judgment  cred- 
itor after  deducting  the  amount  of  the  prin- 
cipal, the  interest  at  6  per  cent.,  and  the 
costs  which  had  been  paid;  that  is  to  say, 
for  the  4  per  centum  of  the  damages  not 
embraced  In  the  payment."  The  boijd  re- 
quired payment  of  judgment  and  damages. 
When  the  judgment  was  paid,  there  was  no 
longer  any  obligation  on  the  bond  for  it; 
but  that  would  not  absolve  from  the  liabil- 
ity for  payment  of  damages  also  stipulated 
in  the  bond.  There  had  be^i  no  recovery 
on  the  bond  for  the  Judgments.  This  suit 
is  not  for  such  recovery,  but  for  damages. 
Of  course,  had  there  been  recovery  on  the 
bond  for  nonpayment  of  the  Judgment  It 
would  be  different  It  does  not  appear  that 
the  surety  in  the  bond  ever  paid  a  cent 
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We  reverse  the  Judgment,  set  aside  the  ver- 
dict, strike  out  the  special  plea,  and  remand 
the  cause. 


(67  W.  Va.  859) 

STATE  T.  NICHOM. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  18.  1010.) 

(SyUalut  ly  the  Court.) 

1.  Intoxicating  Liquors  (§  107*)— Iixegal 
Sale  bt  Aoent— Liabilitt  of  Saloon 
Keepeb. 

An  unlawful  sale  of  intoxicating  liquors 
made  b7  the  agent,  or  bartender,  of  a  licensed 
ealoon  keeper,  at  his  place  of  business,  Is  a  sale 
by  both,  and  the  saloon  keeper,  as  well  as  bis 
agent,  is  liable. 

[Ed.  Note. — For  other  cases,  see  Intosicating 
Liquors,  Cent  Dig.  i$  182,  183;  Dec.  Dig.  1 
167.«] 

2.  Intoxicating  Liquqbs  (§  108*)— Unlaw - 
FUL  Sale— Nature  of  Offense. 

In  such  case  the  saloon  keeper  cannot  es- 
cape liability  on  the  ground  that  his  agent  made 
the  unlawful  sale  without  his  knowledge  and  in 
violation  of  his  express  instructions.  The  un- 
lawful sale  constitutes  the  offense,  and  the  sell- 
er's motive  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L^uors,  Cent  Dig.  §§  189-192;    Dec.  Dig.  | 

8.  Intoxicating  Liquobs  (§  159*)- Illegal 

Sale  to  Minor. 

If  a  licensed  saloon  keeper,  or  his  agent, 
deliver  intoxicating  liquor  to  a  minor  and  re- 
ceive from  him  the  money  therefor  under  the 
belief,  however  induced,  that  the  minor  is  buy- 
ing as  agent  for  another,  whose  identity  is  un- 
known and  is  not  disclosed,  it  constitutes  a  sale 
to  the  minor. 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liguora,  Cent.  Dig.  if  171-175;    Dec.  Dig.  1 

Etror  to  Clrcnlt  Court,  Cabell  County. 

J.  H.  Nichols  was  convicted  of  Illegally 
selling  intoxicants  to  a  minor,  and  he  brings 
error.    Affirmed. 

Lewis  D.  Isbell,  for  plaintiff  In  error.  Wm. 
G.  Conley,  Atty.  Gen.,  for  the  State. 

WILLIAMS,  J.  J.  H.  Nichols,  the  pro- 
prietor of  a  hotel  and  a  licensed  saloon 
keeper  in  the  city  of  Huntington,  was  con- 
victed In  the  criminal  court  of  Cabell  county 
for  unlawfully  selling  spirituous  liquors  to 
Frank  Peabody,  a  minor,  and  on  the  3d  of 
March,  1908,  was  fined  $50.  The  judge  of  the 
circuit  court  of  said  county  refused  a  writ 
of  error,  and  one  was  awarded  by  this  court 

It  is  insisted  that  the  verdict  is  against  the 
evidence,  and  that  the  criminal  court  erred 
in  overruling  a  motion  to  set  it  aside  and 
grant  defendant  a  new  trial,  and  that  it  also 
"rred  In  refusing  to  give  the  Jury  certain  In- 
structions, and  in  refusing  to  permit  a  cer- 
tain question  to  be  answered  by  defendant's 
witness. 

The  state  proved  that  Frank  Peabody,  a 
boy  17  years  old,  bought  from  William  Relble, 
defendant's  bartender,  a  half  pint  of  whisky 


in  June,  1907,  and  paid  him  the  money  for  It 
These  facts  are  not  controverted.  The  de- 
fense Is  that  the  sale  was  not  made  lo  the 
boy,  who  was  at  the  time  serving  as  bell  boy 
In  the  hotel  of  defendant,  but  that  It  was 
made  to  some  guest  in  the  hotel,  through 
the  boy,  who  was  simply  acting  as  agent  of 
the  purchaser.  But  the  boy  did  not  say  that 
he  bought  the  whisky  for  any  person  other 
than  himself,  or  that  he  told  the  bartender 
that  he  wanted  It  for  a  guest  of  the  hotel. 
Nor  does  It  appear  that  the  bartender  even 
Inquired  of  him  whether  he  was  getting  the 
whisky  for  himself,  or  for  another  person 
to  whom  the  saloon  keeper  may  have  had  a 
right  to  sell.  So  that,  upon  these  uncontra- 
dicted facta,  it  becomes  a  question  of  law 
whether,  or  not.  It  was  an  unlawful  sale. 
Section  21,  c.  32,  Code  1906,  makes  it  a  penal 
offense  for  a  person,  having  a  fetate  license, 
to  sell  or  give  spirituous  liquors,  wine,  por- 
tei;,  ale,  beer,  ete,  to  a  minor ;  and  section  23 
of  the  same  chapter  says  that  a  sale  by  one 
person  for  another  shall  be  deemed  a  sale 
by  both,  and  makes  both  liable,  either  jointly 
or  severally.  Hence  It  is  not  material  to 
inquire  whether,  or  not,  Reible  was  Instruct- 
ed by  the  defendant  not  to  sell  to  minors. 
There  is  no  pretense  that  the  sale  by  Reible 
was  not  for  Nichols,  and  being  made  by  his 
agent  for  him,  the  statute  says  it  is  a  sale  by 
both  Reible  and  Nichols.  Consequently,  the 
Intent  of  Nichols  to  observe  the  law  is  im- 
material. The  question  of  his  intention  Is 
not  an  ingredient  of  the  offense.  The  act  of 
making  the  sale  is  a  positive  act  Implying 
volition,  understanding,  will ;  from  its  very 
nature  a  sale  could  never  be  accidental.  One 
cannot  make  sale  of  an  article,  and  receive 
the  money  for  It  without  knowing  It,  and 
without  willing  to  do  the  act  It  Is  the  sale 
alone  that  constitutes  the  offense,  and  the 
law  does  not  etop  to  inquire  Into  the  motives 
of  the  seller.  Whatever  the  motive  may  be. 
It  cannot  change  the  nature  of  the  offense. 
State  V.  Denoon,  31  W.  Va.  125,  5  S.  E.  315 ; 
State  V.  Gilmore,  80  Vt  514,  68  Atl.  658,  1« 
L.  R.  A-  (S.  S.)  786;  State  v.  Klttelle,  110  N. 
C.  5G0,  15  S.  E.  103,  15  L.  R.  A.  694,  28  Am. 
St.  Rep.  698;  McCutcheon  v.  People,  69  111. 
606 ;  Mogler  v.  State,  47  Ark.  110,  14  S.  W. 
473 ;  Snider  v.  State,  81  Ga.  753,  7  S.  E.  631, 
12  Am.  St  Rep.  350;  Whitton  v.  State,  37 
Miss.  379;  Carroll  v.  State,  63  Md.  551,  3 
Atl.  29;  State  v.  Hartflel,  24  Wis.  60;  People 
V.  Roby,  52  Mich.  577,  18  N.  W.  365,  50  Am. 
Rep.  270 ;  City  of  Paducah  v.  Jones,  126  Ky. 
809,  104  S.  W.  971;  Woolen  &  Thornton  on 
Intox.  Liquors,  |  725;  Black  on  Intox.  Liq. 
§  418.  However,  the  decisions  of  the  courts 
of  the  several  states  are  not  uniform  on  this 
question.  A  large  number  of  them  hold  that 
an  unlawful  sale  made  by  the  agent  without 
the  knowledge  and  assent,  express  or  implied, 
of  the  principal,  or  a  sale  made  In  violation 


*For  other  cases  ■«•  same  t«plc  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezti 
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of  his  express  directions,  Is  not  a  sale  by  tbe 
principal.  A  number  of  decisions  taking  this 
view  of  the  law  are  cited  in  tbe  case  of  State 
V.  GUmore,  80  Vt  514,  68  AU.  658.  But  the 
better  view  seems  to  us  to  be  the  one  fidlow- 
ed  by  this  court  in  State  t.  Denoon,  supra. 

A  licensed  saloon  keeper  usually  conducts 
the  bOBlness  of  selling  liquors  through  agents, 
clerks,  or , bartenders,  not  in  person;  and  if 
he  were  permitted  to  defend  an  indictment 
for  nnlawfnl  selling,  on  the  ground  that  his 
bartender  had  violated  his  Instructions,  tbe 
result  would  be  that  a  conviction  in  many 
such  cases  could  not  be  had,  and  the  statute, 
in  a  large  measure,  would  be  defeated.  Such 
a  defense  is  of  a  kind  that  is  easy  to  manu- 
facture to  suit  the  emergency,  yet  difficult  to 
overthrow,  and  many  unacrupulous  persons 
would  not  hesitate  to  fabricate  such  facts  as 
wonld  be  needful  to  accomplish  tbeir  defease. 

We  do  not  see  how  the  Jury  could  have 
found  any  other  verdict  upon  the  evidence 
than  "guilty."  The  boy,  at  the  time  In  ques- 
tion, was  a  bell  boy  in  defendant's  hotel. 
The  defense  which  was  sought  to  be  made  is 
that  it  was  customary  for  the  bell  boy  to 
get. whisky  for  the  guests  at  the  hotel,  on 
their  orders,  and  carry  it  to  their  rooms,  and 
that  Reible  thought  the  boy  was  getting  the 
whisky  on  this  occasion  for  a  guest,  and  let 
bim  have  it  in  good  faith,  believing  it  was 
for  a  guest.  Bnt  there  is  no  evidence  that 
the  boy  told  Reible  that  be  was  getting  the 
whisky  for  another.  Reible's  testimony  on 
this  point  is  as  follows: 

"Q.  About  the  latter  part  of  June,  1907, 
Frank  Peabody  says  that  he  purchased  a 
half  pint  of  whisky  from  you — state  what 
was  said  when  be  made  that  purchase  and 
what  It  was  for? 

"A.  He  purchased  it  for  upstairs  for  the 
rooms — he  bad  always  taken  the  order  up 
and  fetched  the  money — ^he  was  there  as  bell 
boy  and  would  get  the  orders  and  take  them 
np." 

It  will  be  observed  that  he  does  not  say 
that  the  boy  told  him  he  had  an  order  from  a 
guest  for  the  whisky,  or  that  the  boy  said 
anything  which  would  Justify  the  inference 
that  he  was  getting  it  for  any  one  but  him- 
self. If  Reible  thought  that  a  guest  of  the 
hotel  had  sent  the  boy  for  the  whisky,  it 
was  his  duty,  at  least,  to  have  ascertained 
who  the  principal  was,  and  what  authority 
the  boy  had  to  act  for  him.  The  evidence 
shows  that  Reible  was  culpably  negligent  in 
this  respect  Viewing  the  evidence  in  the 
light  most  favorable  to  defendant,  It  proves 
that  bis  bartender  delivered  whisky  to  a  bell 
t>oy  tax  defendant's  hotel,  whom  be  knew  to 
be  a  minor,  and  received  the  money  therefor 
from  him,  under  the  impression  and  belief 
that  the  bell  boy  was  getting  it  for  some 
guest  in  tbe  hotel  who  was  unknown  to  the 
bartender.  But  it  does  not  follow  that  a 
lawful  sale  could  be  made  to  every  guest. 
The  gtiest  might  himself  be  an  infant  It 
60S.B.-aO 


seems  to  be  a  rule  of  law  well  settled  by  de- 
cisions, and  recognized  by  all  text-writers  on 
the  subject,  that  where  a  sale  of  intoxicat- 
ing liquor  is  made  to  a  minor  for  an  undis- 
closed principal,  it  is  a  sale  to  tbe  minor. 
17  A.  &  B.  B.  I*  (2d  Ed.)  337;  23  Cyc.  196; 
and  Black  on  Intox.  liq.  {  420.  This  rule  of 
the  criminal  law  is  not  inconsistent  with  the 
general  law  of  agency,  which  treats  a  con- 
tract made  by  an  agent  with  a  third  person, 
for  an  undisclosed  principal,  as  the  contract 
of  either  the  agent  or  his  principal,  at  the 
election  of  the,  other  contracting  party  after 
tie  has  discovered  the  principal  and  the  rela- 
tion of  agency.  This  is  generally  true,  wheth- 
er the  agent  assumed  to  act  in  an  individual 
capacityx  or  as  the  agent  for  another  who  Is 
not  disclosed.  Story  on  Agency,  {  160;  1 
Clark  &  Skyles  on  Agency,  g  457 ;  2  Clark  & 
Skyles  on  Agency,  §1  568,  669 ;  1  A.  &  B.  E. 
L.  1124;  31  Cyc.  1674. 

"If  liquor  is  sold  to  a  minor  who  at  the 
time  declares  that  he  is  purchasing  it  for 
another  whose  name  is  not  disclosed  the  sale 
must  be  regarded  as  made  to  the  minor,  and 
not  to  tbe  undisclosed  principal,  and  the 
seller  is  liable  to  punislunent  under  a  statute 
making  it  criminal  to  sell  liquor  to  a  minor." 
Neeley  v.  State,  60  Ark.  66,  28  8.  W.  80O, 
27  li.  R.  A.  503,  46  Am..  St  Rep.  148. 

In  Ross  V.  People,  17  Hun  (N.  X.)  591, 
Ross  was  convicted  of  selling  liquor  to  a 
minor,  under  a  statute  of  New  York  almost 
Identical  with  the  statute  of  West  Virginia, 
forbidding  sales  of  liquors  to  minors.  The 
boy  purchased  tbe  liquor  as  agent  for  one 
Martin,  an  adult,  who  lived  in  the  home 
with  him,  and  with  money  furnished  by  his 
principal,  but  did  not  disclose  his  principal. 
It  was  held  "that  the  conviction  was  proper, 
and  that  tbe  fact  that  the  boy  was  acting 
as  agent  for  an  nndlsdosed  principal  did  not 
relieve  the  accused  from  penalties  imposed 
by  tbe  statute." 

In  Ritcber  t.  State,  63  Miss.  804,  the  de- 
fendant was  convicted  of  selling  to  a  minor, 
and  offered  to  prove  that  the  minor  pur- 
chased as  agent  for  tbe  minor's  uncle  and 
for  the  uncle's  use  with  money  furnished 
by  bim.  The  trial  court  excluded  this  evi- 
dence, and  it  was  held  not  error  because 
there  was  no  offer  to  prove  that  tbe  agency 
was  known  at  the  time  of  the  sale.  "For  if 
the  minor  was  acting  as  agent  it  was  an 
agency  for  an  undisclosed  principal,  and, 
as  In  such  case  either  might  be  treated  as 
tbe  buyer  of  the  liquor,  R.  is  guilty  of  tbe 
charge  of  selling  to  the  minor." 

Under  a  statute  of  Massachusetts  forbid- 
ding the  sale,  or  delivery,  of  intoxicating 
liquor  to  a  minor,  tbe  Supreme  Court  held 
that  it  was  a  violation  of  law  to  deliver  it 
to  a  minor  even  as  agent  for  a  disclosed 
principal.  Commonwealth  t.  Joslin,  158 
Mass.  482,  33  N.  E.  653,  21  L.  R.  A.  449. 

In  Holmes  v.  State,  88  Ind.  145,  It  was 
held  to  be  no  defense  that  the  minor  told 


Digitized  by 


Google 


306 


69  SOUTHEASTERN  REPORTER. 


(W.  Va. 


the  saloon  te^>er  at  fbe  time  of  buying  the 
whisky  that  It  was  for  his  sick  mother,  and 
that  the  saloon  keeper  was  Induced  to  be- 
lieve the  statement  from  the  fact  that  his 
mother  had  on  two  or  three  previous  occa- 
sions sent  him  for  whisky,  and  that  the 
saloon  keeper  acted  in  good  faith.  See,  al- 
so, Sumner  v.  State,  4  Ind.  App.  403,  30  N. 
E.  1105;  State  v.  McLain,  49  Mo.  App.  308; 
Horsky  v.  State  (Tex.  Cr.  App.,  June,  1890), 
36  S.  W.  443. 

"Although  a  minor  acts  as  the  agent  of 
his  parent  in  purchasing  liqupr.  If  that  fact 
be  not  disclosed  to  the  seller  at  the  time 
of  the  purchase,  and  the  sale  is  made  with- 
out the  parent's  written  consent  or  order,  it 
is  unlawful,  and  a  subsequent  dlsclpsure  of 
the  agency  will  not  avoid  a  conviction." 
Slceluff  V.  State,  52  Ark.  56,  11  S.  W.  964. 

In  Commonwealth  v.  Barry,  124  Hass. 
325,  Barry  was  convicted  of  selling  intoxi- 
cating liquor  to  Robert  E.  Devine,  a  minor. 
It  appears  that  Devine  had  authority  from 
his  mother  to  get  whisky  for  her  use  and  on 
her  account,  and  had  done  so  frequently; 
but  on  the  occasion  In  question  he  and  two 
other  boys  made  up  the  sum  of  ^  cents  and 
weut  to  defendant's  place  of  business  and 
bought  a  bottle  of  whisky.  The  Supreme 
Court  upheld  the  following  Instruction  given 
by  the  trial  court,  viz.:  "That  if  Devine, 
when  he  bought  the  whisky,  acted  under 
authority  from  his  mother,  and  bought  it  for 
her,  the  defendant  could  not  be  convicted; 
but  if  he  did  not  act  under  authority  from 
her,  but  bought  the  whisky  for  himself  and 
the  other  boys,  it  would  be  a  sale  to  him,  al- 
though he  had  authority  from  his  mother  to 
buy  for  her,  and  stated  to  the  defendant 
that  he  was  buying  for  her,  and  the  defend- 
ant believed  that  he  was  so  buying." 

The  recent  decision  by  this  court.  State 
V.  McNeal,  66  W.  Va.  411,  66  S.  B.  512,  25 
U  R.  A.  (N.  S.)  178,  harmonizes  perfectly 
with  the  foregoing  authorities.  In  that  case 
the  father,  Ben  Jaggle,  had  told  McNeal, 
the  saloon  keeper,  to  let  his  son  Joe,  a  mi- 
nor, have  spirituous  liquors  whenever  he  sent 
him  with  a  written  order  for  It  McNeal 
delivered  whisky  to  Joe  Jaggle  on  a  writ- 
ten order  from  Joe's  father  and  he  carried 
It  to  his  father.  That  was  a  very  different 
case  from  the  one  under  review.  That  was 
clearly  not  a  sale  to  Joe  Jaggle,  but  only 
a  delivery  of  the  goods  to  him  on  a  sale 
to  the  father,  a  known  purchaser,  in  the 
present  case  there  is  no  evidence  that  the 
minor,  Frank  Peabody,  was  acting  as  an 
agent  for  either  a  disclosed  or  an  undis- 
closed principal;  hence  there  can  be  no 
question  that  the  sale  was  made  to  him. 


There  seems  to  be  no  conflict  in  the  de- 
cisions on  the  question  that  a  sale  of  in- 
toxicating liquors  to  a  minor,  Who  buys  as 
agent  for  an  undisclosed  principal,  is  a  sale 
to  the  minor  in  view  of  statutes  forbidding 
sales  of  such  liquors  to  minors. 

The  court  refused  to  give  defendant's  In- 
structions numbered  1,  2,  and  3,  and  this  is 
assigned  as  erifor.  No.  1  would  tell  the 
Jury  that  they  must  believe  that  the  sale  of 
whisky  was  to  Frank  Peabody,  "and  not  for 
the  guests  of  the  hotel,"  before  they  could 
and  defendant  guilty.  No.  2,  that  the  de- 
fendant was  not  guilty  unless  his  bartender 
knew  at  the  time  of  the  sale  that  the  whis- 
ky "was  not  ordered  for  the  guests  of  the 
hotel."  And  No.  3,  that  "they  must  believe 
beyond  reasonable  doubt  and  to  the  exclu- 
sion of  every  other  reasonable  hypothesis 
that  the  defendant  knew  or  bad  reason  to 
believe  that  the  whisky  was  not  for  the 
guests  of  the  hotel." 

These  Instructions  are  bad  and  were  prop- 
erly refused  because  they  do  not  state  the 
law  of  the  case.  There  Is  no  evidence  that 
the  boy  was  buying  the  whisky  for  any 
person  other  than  himself.  The  fact  that 
the  whisky  had  been  delivered  to  the  boy, 
and  the  money  received  from  him  at  the 
time  by  the  bartender,  is  not  denied.  -In 
legal  contemplation,  this  establishes  a  sale 
to  the  boy,  whether  he  was  buying  for  him- 
self or  for  an  undisclosed  principal. 

It  is  assigned  as  error  that  the  court  re- 
fused to  allow  witness  Relble  to  answer  the 
following  question,  viz.:  *%tate  whether 
or  not.  If  you,  as  bartender  at  the  West 
Virginia  Hotel,  did  not  let,  or  was  in  the 
habit  of  letting,  this  boy  take  up  drinks  or- 
dered by  the  guests  at  that  hotel,  to  the 
guests  at  their  rooms."  It  is  not  shown 
what  answer  the  witness  was  expected  to 
make  to  this  question,  and  we  do  not  see 
that  the  defendant  was  prejudiced  by  the 
court's  refusing  the  answer  to  be  given. 
Furthermore,  the  question  is  objectionable 
in  form,  being  leading  and  suggestive  of 
the  answer  desired.  Even  If  we  could  infer 
that  the  answer,  If  allowed  to  be  given, 
would  have  been  in  the  affirmative,  stUl  It 
could  not  have  aided  the  defendant's  cause. 
If  it  was.  In  fact,  the  custom  for  the  boy  to 
"take  up  drinks  ordered  by  the  guests  at 
the  hotel,"  It  does  not  follow  that  previous 
acts,  constituting  the  custom,  were  not  also 
violations  of  law;  neither  does  it  follow 
that  the  facts  in  other  instances  were  simi- 
lar to  the  facts  in  this  case. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  criminal  court  of  Cabell 
county  will  be  affirmed. 
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(67  W.  Va.  nS) 

PORTBR  T.  MARSHALL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  18,  1910.) 

(Byllalu*  hy  the  Court.) 

MoBTGAQEs  (§  342*)— Trust  Deeds  — Pobe- 
CI.08UBE — ^New  Tbustee— Appointment. 
^^On  a  piotiOD  under  section  5,  c.  132,  Code 
1906,  to  appoint  a  new  trustee  in  a  deed  of 
trust,  in  place  of  one  removed  beyond  tlie  limits 
of  the  state,  tlie  statute  of  limitations,  or  pre- 
sumption of  payment  after  twenty  years,  can 
not  be  interposed  as  a  defense ;  sucb  questions 
being  prop«'  subjects  for  adjudication  only  in 
suits,  in  a  court  having  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties,  upon  proper 
pleadings  and  proofs  filed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1041 ;   Dec.  Dig.  J  342.*] 

Appeal  from  Circuit  Court,  Hancock 
County. 

Application  of  W.  D.  Porter,  executor,  for 
the  appointment  of  a  trustee,  to  which  John 
Marshall  and  others  interposed  objections. 
From  a  decree  appointing  a  trustee,  O.  S. 
Marshall   appeals.     Affirmed. 

J.  B.  SommerTille  and  John  Marshall,  for 
appellant    B.  A.  Hart,  for  appellee. 

MILLER,  J.  The  motion  was,  under  sec- 
tion 6,  a  132,  Code  1906,  to  appoint  William 
Hooper,  trustee,  in  place  of  James  M.  Por- 
ter, removed  to  the  State  of  Pennsylvania, 
trustee  named  in  a  deed  of  trust  from  Mar- 
shall and  wife,  dated  April  1,  1886,  and  cov- 
ering a  tract  of  land  In  Hancock  County. 
The  purpose  of  this  deed  was  to  secure  to 
Jasper  M.  Porter,  payment  of  nine  hundred 
and  eighty  five  dollars,  evidenced  by  three 
notes,  due  in  one,  two  and  three  years,  re- 
spectively, all  bearing  Interest  payable  an- 
nually, it  being  provided  therein  that  non- 
payment of  any  one  of  said  notes  when  due, 
or  the  non-payment  of  the  interest  on  any  or 
all  of  them  annually,  "shall  work  the  ma- 
turity of  the  whole  debt,  and  a  sale  of  said 
premises  may  take  place." 

In  bis  motion  or  petition,  W.  O.  Porter, 
the  appellee,  represented  himself  to  be  the 
executor  of  Fannie  Porter  McBrlde,  deceas- 
ed; that  sometime  after  the  making  there- 
of, the  date  not  being  alleged,  said  notes, 
together  with  the  security  for  the  payment 
thereof,  for  a  valuable  consideration  had 
been  transferred  by  Jasper  M.  Porter  to  said 
Fannie  Porter  McBrlde,  and  that  she  contin- 
ued to  be  the  bona  flde  owner  and  holder  of 
the  same  to  the  date  of  her  death,  January 
15,  190a 

On  the  return  day  of  the  notice,  April  21, 
1909,  Marshall  appeared,  resisted  the  mo- 
tion, and  was  given  thirty  days  to  flle  his 
answer.  In  his  answer  in  writing,  filed  May 
24,  1909,  he  admits  the  making  of  the  notes 
and  deed  of  trust,  but  denies  that  he  owes 
anything  thereon;  alleges  that  said  notes 
had   all    been    paid,    at   least    twelve   years 


prior  to  that  date.  Later,  June  21,  1909,  on 
motion  of  appellee  to  strike  out  his  first 
answer,  Marshall  tendered  and  moved  the 
court  for  leave  to  flle  an  amended  answer, 
which  motion  was  resisted  by  the  appellee. 

Finally,  on  June  26,  1909,  the  court  be- 
low, pronounced  the  decree  or  order  appeal- 
ed from,  striking  out  the  original  answer  of 
Marshall,  refusing  to  file  the  amended  an- 
swer, and  decreeing  that  said  William  Hoop- 
er be  and  he  was  thereby  apiwinted  trustee 
in  place  of  said  James  M.  Porter,  removed, 
and  substituting  him  to  all  the  rights,  pow- 
ers, duties,  and  responsibilities  of  the  trus- 
tee named  In  said  deed ;  also  adjudging  that 
Marshall  pay  the  costs  of  said  motion. 

In  his  amended  answer,  in  addition'  to  the 
admission  and  general  denial  contained  in 
his  original  answer,  Marshall  by  way  of  de- 
fense, among  other  things,  probably  intend- 
ed to  plead  the  statute  of  limitations  of  ten 
years  on  the  notes,  and  as  a  defense  to  the 
motion  to  appoint  a  trustee  in  the  deed  of 
trust,  to  plead  and  rely  on  the  common  law 
presumption  of  payment  after  twenty  years. 
But  he  did  not  in  terms  plead  the  statute, 
nor,  if  that  was  necessary,  did  he  specifical- 
ly plead  the  lapse  of  twenty  years,  and  pre: 
sumption  of  payment ;  and  he  made  no  mo- 
tion to  quash  the  notice  or  motion,  or  de- 
murrer thereto,  or  in  any  other  way  present 
the  question  by  proper  pleading. 

The  question  presented  for  determination 
is  whether,  with  or  without  pleading,  put- 
ting the  question  in  issue,  the  defense  of  ac- 
tual payment,  or  presumptive  payment  after 
the  lapse  of  twenty  years,  can  be  interposed 
to  such  motion. 

It  has  been  many  times  decided  that  the 
statute  of  limitations,  which  would  bar  ac- 
tion at  law  on  the  debt,  wUl  not  bar  enforce- 
ment of  payment  thereof  by  foreclosure  pro- 
ceedings, or  sale  by  the  trustee  under  a  deed 
of  trust,  or  mortgage,  or  enforcement  of  a 
lien  reserved  securing  payment  thereof. 
Camden  v.  Alkire,  24  W.  Va.  674;  Criss  v. 
Crlss,  28  W.  Va.  388,  396  (Syl.  1),  and  cases 
cited;  Evans  v.  Johnson,  39  W.  Va.  299,  19 
S.  E.  623,  23  L.  R.  A.  737,  45  Am.  St  Rep. 
912  (Syl.  4).  But  these  decisions  are  cited 
and  relied  on  by  appellant  for  another  prop- 
osition which  they  fully  sustain,  namely, 
that  the  presumption  of  payment  from  lapse 
of  time  or  laches,  unless  repelled  and  ex- 
plained, will  defeat  enforcement  of  such 
lien.  It  is  upon  this  latter  proposition  that 
appellant  mainly  relies. 

On  the  question  presented,  this  court  said 
in  Machlr  v.  Sehon,  14  W.  Va.  777:  "It  is 
not  contemplated  by  the  said  act  of  the  Leg- 
islature that  on  a  notice  and  motion  there- 
under to  remove  an  old  trustee  for  refusing 
to  act,  and  appointing  another  in  his  stead, 
it  should  be  finally  adjudicated  and  settled, 
whether  the  trust  debt  has  been  paid  or  not 
or  whether  it  has  been  assl{;ned  or  not  or 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Swiss  &  Rep'r  Indexu 
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to  settle  and  adjudicate  anything  finally  be- 
tween the  trust-creditor,  named  In  the  deed 
of  trust,  and  his  assignee  or  assignees,  or 
between  any  of  them  and  the  trust-debtor  or 
debtors.  That  more  properly  belongs  to  a 
court  of  equity  upon  bill,  or  In  other  proper 
proceeding,  where  such  matters  may  be  put 
In  Issue  and  more  satisfactorily  enquired  In- 
to." The  Supreme  Court  of  Appeals  of  Vir- 
ginia construing  a  similar  statute,  held  that 
such  proceeding  by  motion  determines  noth- 
ing as  to  the  rights  of  the  parties  under 
such  deed,  and  that  the  order  of  the  court 
would  not  in  such  a  case  estop  the  grantor 
from  asserting  that  the  Instrument  was  In 
eCTect  a  mortgage  enfordble  only  In  a  court 
of  chancery.  Pettus  v.  Atlantic  Savings  & 
Loan  Association,  94  Va.  477,  26  S.  B.  834. 
These  decisions  seem  to  us  well  founded  in 
reason.  It  certainly  was  not  contemplated 
by  the  legislature,  that  In  this  summary  pro- 
ceeding the  validity,  amount,  or  priority  of 
the  debt,  or  any  other  question,  except  the 
one  provided  for,  should  be  determined 
therein. 

Several  objections  are  urged  to  the  appli- 
cation' of  the  cases  cited  to  the  case  at  bar. 
First,  It  is  said  that  Machlr  y.  Sehon,  la 
distinguishable  from  this  case,  in  that  It  was 
to  remove  one  trustee  and  substitute  another, 
and  that  the  point  covered  by  the  second 
point  of  the  syllabus  did  not)  fairly  arise. 
We  are  unable  to  so  distinguish  that  case. 
The  same  points  presented  here  were  pre- 
sented and  decided  there  adversely  to  the 
contentions  of  appellant  Second,  that  the 
case  was  not  a  well  considered  one,  no  au- 
thority being  cited  for  the  views  expressed. 
We  can. not  so  regard  that  case.  Third,  it  is 
said  with  respect  to  the  Virginia  case,  that 
in  that  case  it  was  admitted  tliat  something 
remained  to  be  done  under  the  trust,  while 
In  the  case  at  bar,  nothing  remains  to  be 
done,  and  no  rights  exist  under  the  trust,- 
renderlng  the  appointment  of  a  trustee,  at 
the  cost  of  the  grantor,  a  vain  and  unneces- 
sary performance.  We  cannot  agree  with 
counsel  in  their  views  of  this  case.  The  mo- 
tions to  strike  out  the  original  and  refuse  to 
file  the  amended  answer  of  appellant,  were 
not  as  contended  equivalent  to  a  demurrer 
admitting  as  a  fact  that  nothing  remained 
due  on  the  trust  debt  These  motions  in 
view  of  the  decisions  relied  on  simply 
amounted  to  saying  that  admitting  all  that 
Is  said  in  the  answers,  the  answers  raise 
questions  that  could  not  and  should  not  be 
adjudicated  in  this  proceeding.  The  motion, 
which  was  in  writing,  and  sworn  to,  distinct- 
ly alleged  that  the  notes  secured  by  the  trust 
remained  unpaid.  The  answer  and  amended 
answer  of  appellant  amounted  to  no  more 
than  a  general  denial  of  Indebtedness.  The 
amended  answer  practically  admits  liability 
on  the  notes  as  late  as  April  1,  1895,  within 
the  period  of  twenty  years  after  the  date 
of  the  maturity  of  the  notes :  also  an  unset- 


tled state  of  the  accounts  between  the  par- 
ties, requiring  judicial  determination.  So 
we  see  little  room  for  distinguishing  this 
case  from  the  cases  cited. 

Assuming  that  the  answers  contained  no 
admissions  of  indebtedness  within  the  twen- 
ty years,  and  that  no  formal  plea  is  requir- 
ed, may  a  motion  to  appoint  or  remove  a 
trustee  under  our  statute  be  defeated  upon 
the  ground  of  presumption  of  payment  after 
the  lapse  of  more  than  twenty  years?  It  is 
earnestly  argued  here,  upon  the  authority  of 
Camden  t.  Alkire,  Criss  v.  Crlss,  and  Evans 
V.  Johnson,  supra,  that  the  right  to  enforce 
the  lien  of  a  deed  of  trust  after  twenty 
years,  Is  gone,  unless  the  presumption  of 
payment  of  the  debt  be  overborne  by  sat- 
isfactory proof  to  the  contrary,  and  that  it 
would  be  asking  the  court  to  do  a  vain  thing 
to  appoint  a  trustee  to  execute  a  trust  that 
could  not  in  equity  be  enforced.  Jurisdic- 
tion to  appoint  trustees  whenever  a  vacan- 
cy occurs  Is  Inherent  in  courts  of  equity,  but 
Is  generally  also  conferred  by  statute,  declar- 
atory thereof.  28  Am.  &  Bug.  Bnc.  Law 
(2d  Ed.)  958.  And  if  this  were  a  suit  in 
equity,  upon  bill  filed  to  appoint  a  new  trus- 
tee, or  to  enforce  the  deed  of  trust,  we  are 
Inclined  to  the  view  that  the  position  of 
counsel  would  be  correct  In  such  a  case  the 
plaintiff  would  be  required  to  allege  and 
prove  to  the  court  reasonable  excuse  for  the 
delay,  and  overcome  by  satisfactory  evidence 
the  presumption  of  payment  after  twenty 
years.  The  decisions  referred  to  so  hold. 
But  for  our  statute,  which  provides  a  reme- 
dy by  simple  motion,  for  the  substitution  of 
a  trustee,  a  suit  in  equity  would  be  the  only 
remedy.  Under  the  heading,  "When  not 
exercised,"  it  Is  said,  28  Am.  &  Eng.  Ency. 
Law,  962:  "The  mere  fact  that  there  is  a 
vacancy  in  the  office  of  trustee  does  not  ren- 
der the  appointment  of  a  successor  impera- 
tive, if  such  appointment  would  serve  no 
useful  purpose.  Accordingly,  the  court  will 
refuse  to  make  an  appointment  of  a  new 
trustee  where  it  appears  that  the  trost  is 
Invalid,  or  that  the  original  trustee  was  not 
a  trustee,  but  merely  a  debtor,  •  •  *  or 
that  the  trust  was  created  to  secure  a  debt' 
which  Is  barred  by  the  statute  of  limitations. 
•  *  *  So,  too,  the  mere  fact  that  the 
court  removes  a  trustee  is  not  per  se  a  rea- 
son for  appointing  a  successor,  If  no  useful 
result  Will  be  obtained  thereby."  See  on 
this  subject  28  Am.  &  Bug.  Bncy.  Law,  pp. 
958-963.  In  Fuller  y.  O'Neal,  82  Tex.  423, 
18  S.  W.  481,  the  court  says:  "Appellant 
only  seeks  relief  in  two  respects:  He  asks 
the  appointment  of  a  trustee  empowered  to 
sell,  after  the  debt  is  clearly  barred  by  lim- 
itation, when  this  Is  set  up  as  a  defense. 
To  grant  this  would  be  but  an  indirect  way 
to  accomplish,  through  the  court,  what  could 
not  be  done  directly,  through  Its  own  pro- 
cess. Before  appointing  a  trustee  with  pow- 
er to  sell,  such  as  the  trustee  named  in  tho 
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trust-deed  had,  the  court  would  necessarily 
have  to  Inquire  whether  plaintiff  shows  a 
claim  which  the  law  permits  to  be  collected 
through  the  courts  with  the  defense  of  limi- 
tation pleaded.  The  petition  shows  that  the 
claim  was  clearly  barred,  ^  and,  under  such 
circumstances,  it  would  be  a  mockery  of  the 
law  for  a  court  to  empower  a  trustee  to  do 
what  could  not  legally  be  done  through  its 
own  process,  which  would  be  as  effective 
as  the  due  execution  of  the  power  by  the 
trustee."  In  this  State,  of  course,  though 
the  statute  of  limitations  bars  this  remedy 
at  law  on  the  debt,  it  is  not  followed  In  the 
enforcement  of  a  deed  of  trust  securing  the 
debt,  as  in  some  states.  The  Texas  case, 
however,  serves  to  illustrate  the  application 
of  the  same  principle,  where  after  twenty 
years,  presumption  of  payment  of  the  debt, 
not  overcome  by  allegation  and  proof,  Is  re- 
lied on  as  a  defense. 

We  come  again  to  the  controlling  question 
there,  may  presumption  of  payment  after 
twenty  years  be  properly  interposed  as  a  de- 
fense to  a  motion  to  appoint  a  new  trustee'/ 
Our  conclusion,  based  on  the  nature  of  this 
summary  remedy,  and  the  decision  of  this 
Court  in  Macdiir  T.  Sehon,  and  the  Virginia 
case  of  PettUB  v.  Loan  Ass'n,  supra,  is  that 
snch  a  defense  can  not  properly  be  inter* 
posed.  We  need  not  say  whetiier,  if  the 
debt  had  been  admittedly  paid  off  and  dis- 
charged, as  the  argument  of  appellant's 
counsel,  we  think,  erroneously  assumes,  the 
court  would  on  this  motion  do  the  vain  and 
useless  thing  of  appointing  a  trustee  to  exe- 
cute the  trust  What  we  do  decide  is  that 
in  a  case  like  this  the  mere  presumption  of 
payment,  which  in  a  proper  suit  may  be 
overcome  by  proof,  will  not  constitute  a 
;ood  defense  to  such  motion.  The  rights  of 
the  parties  in  such  cases  we  think  can  be 
properly  adjudicated  only  in  a  suit,  in  a 
court  having  jurisdiction  of  the  subject  mat- 
ter and  of  the  parties,  and  where  all  ques- 
tions that  might  or  could  arise  may  be  final- 
ly heard  and  determined  on  proper  pleafl- 
ings  and  proofs.  We  do  not  think  that  the 
statute  contemplated  the  litigation  of  any 
such  questions  in  a  proceeding  like  this. 

The  decree  below  will  therefore  be  af- 
flrmed. 


(8  Ga.  App.  409) 

HUTCHINS  V.  STATU    (No.  2,T97.) 
(Coart  of  Appeals  of  Georgia.     Nov.  11,  1910.) 

(BvUabua  ly  the  Court.) 

1.  CBnanxi.  Law  (|  1077*)— Appeai/— Patjpeb 
Atfidavit. 

A  pauper's  afBdavit,  filed  for  the  purpose 
of  relieving  the  plaintiff  in  error  of  the  pay- 
ment of  oosts  in  this  court,  mast,  in  order  to  be 


effective  to  that  end,  be  such  an  affidavit  as 
would  support  a  prosecution  for  perjury. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S8  2718,  2719;   Dec.  Dig.  {  1077.*]  • 

2.  Oath  (J  2*)— AuTHOBrrr  of  Justick  of  thb 

Peace. 

A  justice  of  the  peace  ha*  no  authority  to 
administer  an  oath  elsewhere  than  within  the 
limits  of  his  own  connty. 

[£>].  Note.— For  other  cases,  see  Oath,  Cent. 
Dig.  S  4;  a>ec  Wg.-!  2.*] 

8w  BvinENCB  (I  83*)— Affidavits— VALiDirr— 

EXBCDTIOW. 

Presumptively  an  affidavit  is  executed  at 
the  place  stated  in  the  caption,  if  any.  Hence, 
when  an  affidavit  is  headed  as  being  executed  in 
one  connty,  and  the  officer  before  whom  it  is 
made  appears  to  be  a  justice  of  the  peace  of  an- 
other county,  the  affidavit  la  presumptively  il- 
legal. 

[Ed.  Note.— For  other  cases,  see  EWdence, 
Cent  Dig.  S  105;    Dea  Dig.  |  83.»] 

Error  from  Superior  Court  Early  County; 
W.  C.  Worrill,  Judge. 

Emmett  Hutchlns  was  convicted  of  crime, 
and  brings  error.     Dismissed. 

W.  I.  Oeer,  for  plaintiff  In  error.  J.  A. 
Laing,  SoL  Gen.,  and  R.  B.  Arnold,  for  the 

State. 

POWELL  J.  The  plaintiff  in  error  relied 
upon  a  pauper's  affidavit  to  avoid  the  pay- 
ment of  the  cpsbB  in  this  court  The  case  was 
tried  in  the  superior  court  of  Miller  county, 
and  the  pauper  afiSdavlt  is  beaded :  "Georgia, 
Miller  County."  The  Jurat  Is  signed:  "H. 
H.  Grlmsley,  Ex  OfBcio  J.  P.,  Early  County, 
Oa."  It  is  obvious  that  an  affidavit  which 
would  not  support  a  prosecution  for  perjury 
is  not  sufficient  to  operate  as  a  pauper's  af- 
fidavit adequate  to  relieve  a  plaintiff  in  er- 
ror from  the  payment  of  Costs. 

A  justice  of  the  peace  has  no  authority  to 
perform  any  o:f  the  functions  of  his  office 
elsewhere  than  within  the  limits  of  his  own 
county.  If  the  place  of  execution  is  not  dis- 
closed. It  will  be  presumed  that  the  officer 
acted  within  the  sphere  of  his  jurisdiction ; 
but  where  the  caption  of  the  instrument 
names  a  place,  that  will  be  presumed  to  be 
the  place  where  the  instrument  was  executed. 
Abrams  v.  State,  121  Ga.  170,  48  S.  E.  965; 
Allgood  V.  State.  87  Oa.  668  (6),  13  S.  E.  669 ; 
Rowe  V.  Spencer,  132  Ga.  426,  64  S.  E.  468 ; 
Fain  V.  Garthright  5  Ga.  6  (8),  10.  As  it  ap- 
pears, according  to  the  record  in  this  case, 
that  the  pauper's  affidavit  was  executed  in 
Miller  county  before  a  Justice  of  the  peace 
of  Early  connty,  it  is  insufficient 

These  facts  having  been  disclosed  to  the 
court  upon  the  call  of  the  case  for  argument, 
the  court  allowed  the  case  to  be  submitted 
(under  the  exception  contained  In  rule  17 
of  this  court  [57  S.  B.  xU]),  subject  to  the 
payment  of  the  costs  within  10  days.  That 
period  having  expired,  and  the  costs  not  hav- 
ing been  paid,  the  writ  of  error  is  dismissed. 
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(8  Ga.  App.  410) 

SWAIN  T.  STATE.     (No.  2,807.) 
(Court  of  Appeal*  of  Geoigia.    Not.  11,  1910.) 

Error  from  City  Court  of  Quitman;  J.  O. 
McCall,  Judge. 

William  Swain  was  couTicted  of  crime,  and 
brings  error.    Dismissed. 

Grover  E^mondson,  for  plaintiff  in  error.  S. 
M.  Turner,  Sol.,  and  J.  D.  Wade,  for  the  State. 

POWELL,  J.  The  motloli  for  a  new  trial  in 
this  case  was  overruled  on  July  4,  1910,  and 
tlie  bill  of  exceptions  was  signed  on  that  day. 
The  plaintiff  in  error,  in  order  to  avoid  the  pay- 
ment of  the  costs  in  this  court,  relied  on  a  pau- 
per's affidavit  purporting  to  have  been  executed 
and  filed  in  the  office  of  the  clerk  of  the  superior 
court  on  June  30,  1910,  which,  as  may  be  seen, 
was  prior  to  the  date  on  which  the  motion  for 
a  new  trial  was  overruled.  The  affidavit  is 
insufficient  for  the  purposes  intended,  as  the  case 
to  which  it  applies  (the  case  in  this  court)  has 
not  originated  at  the  time  it  was  executed  and 
filed.  No  prosecution  for  perjury  could  be  based 
upon  it.  Cf.  Hutchins  v.  State  (this  day  de- 
cMed),  69  S.  E.  309. 

The  case  having  been  submitted  subject  to 
the  poyment  of  the  costs  within  lO  days,  and 
that  time  having  expired  without  their  being 
paid,  the  writ  of  error  is  dismissed. 


(8  Qa.  App.  413) 

LEE  T.  STATE.     (No.  2,858.) 
((Tourt  of  Appeals  of  Georgia.     Nov.  11,  1910.) 

(Syllaiui  hy  the  Oowrt.) 

1.  Cbimtnai,  Law  (|  369*)— Evidehcb— Othkk 
Crimes. 

While  the  general  rule  is  that  proof  of 
other  crimes  committed  by  the  defendant  is  not 
admissible  in  a  criminal  prosecution,  still  the 
general  rule  has  many  general  exceptions. 

[Ed.    Note.— For   other    cases,-  see    Criminal 
Law,  Ont  Dig.  §{  822-824;  Dec.  Dig.  %  309.*] 

2.  Cbivinai.  Law  ({  369*)— Etidbncb— Otheb 
Cbimes. 

Proof  of  other  crimes  is  never  admissible 
(except  in  cases  where  the  defendant  has  himself 
put  his  character  in  issue)  where  its  chief  or 
only  probative  value  consists  in  showing  that 
the  defendant  is,  by  reason  of  his  bad  character 
(demonstrated  through  a  criminal  career),  more 
likely  to  have  committed  the  crime  than  he 
otherwise  would  have  been.  To  admit  such  evi- 
dence, it  must  have  relevancy  and  probative 
value  from  some  other  point  of  view. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  §§  822-824;  Dec  Dig.  {  369.*] 

3.  CBraiNAL  Law  (8  371*)— Evidence— 0th- 
KB  Criues. 

Where  knowledge,  motive,  intent,  good  or 
bad  faith,  and  other  matters  dependent  upon  a 
person's  state  of  mind  are  involved  as  a  ma- 
terial element  in  a  particular  criminal  offense 
for  which  a  defendant  is  on  trial,  and  the 
defendant  has  engaged  in  a  course  of  conduct  or 
done  other  acts  at  or  about  the  same  time  the 
act  in  question  was  committed,  and  these  other 
transactions  are  such  as  to  illustrate  the  state 
of  the  defendant's  mind  on  the  subject  involved, 
proof  of  them  may  be  received,  though  one  or 
more  of  the  separate  acts  of  which  this  collater- 
al conduct  consists  may  be  criminal. 

[Ed.    Note. — For    other    cases,    sec    Criminal 
Law,  Cent.  Dig.  SI  830-832 ;  Dec.  Dig.  %  371.*] 

4.  Cbiminal  Law  (S  371*)— Evioehcb— Otheb 
Crimes. 

Where  a  practicing  physician  is  charged 
with  having  prescribed  cocaine  for  an  habitual 


user  of  the  drug,  not  in  good  faith  believing  it 
to  be  necessary  for  the  proper  treatment  of  the 
case,  but  in  evasion  of  the  act  of  August  22, 
1907  (Laws  Cte.  1907,  p.  121),  the  prosecution 
may,  in  order  to  prove  his  state  of  mind  at  the 
time  of  the  particular  transaction  charged  in 
the  indictment,  show  that  during  the  same  gen' 
eral  period  of  tim^  the  defendant  made  a  com- 
mon practice  of  furnishing  such  prescriptions  to 
other  persons  for  whose  treatment  the  drug 
was  not  deemed  necessary,  and  that  he  furnish- 
ed the  prescriptions  in  such  numbers  and  in 
such  a  way  as  to  negative  his  good  faith. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  830-832 ;  Dec.  Dig.  f  371.*] 
5.  Cbiminai,  Law  (§  371*)—Evidence— Other 

Crimes. 

Though  the  defendant  may  have  been  tried 
for  violating  the  law  as  to  one  or  more  of  these 
transactions  with  other  patients,  and  acquitted, 
the  state  may,  nevertheless,  prove  the  facts 
connected  with  them,  for  the  purpose  of  illus- 
trating the  defendant's  state  of  mind  as  to  the 
transaction  at  bar. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  830-832;   Dec.  Dig.  {  371.*] 

Error  from  Superior  Conrt,  Cjbatham 
County;   W.  G.  Charlton,  Judge. 

W.  W.  Lee  was  convicted  of  prescribing, 
as  a  practitioner  of  medicine,  cocaine  for  an 
habitual  user  thereof,  not  in  good  faith,  and 
he  brings  error.    Affirmed. 

Twiggs  &  Gazan,  for  plaintiff  In  error.  W. 
O.  Hartridge,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  Dr.  Lee  was  convicted  of 
violating  the  act  of  August  22,  1907  (Xiaws 
Ga.  1907,  p.  121),  regulating  the  sale  of  nar- 
cotic drugs.  It  was  charged  that  he,  being 
a  practitioner  of  medicine,  had  prescribed  co- 
catae  for  Frances  Townsend,  an  habitual 
user  of  the  drug,  not  In  good  faith,  and  not 
as  a  substance  deemed  necessary  for  the 
treatment  of  her  (Frances  Townsend)  as  a 
patient  under  bis  professional  care,  but  had 
prescribed  it  for  her  In  evasion  of  the  act 
above  cited.  It  is  to  be  kept  in  mind  that  un- 
der the  terms  of  the  statute  druggists  can- 
not sell  the  drugs  named  therein,  including 
cocaine,  except  upon  specific  prescriptions, 
conforming  to  a  prescribed  form,  Issued  by 
lawfully  authorized  practitioners.  It  is  also 
made  unlawful  for  any  practitioner  of  medi- 
cine to  prescribe  the  drugs  for  any  habitual 
user,  subject  to-  the  exception  that  an  au- 
thorized practitioner  may  In  good  faith  pre- 
scribe, for  an  habitual  user  who  is  under  his 
professional  care,  such  of  these  drugs  as  he 
may  deem  necessary  for  the  treatment  of  the 
patient;  but  the  giving  of  prescriptions  iu 
evasion  of  the  provisions  of  the  statute  Is 
made  criminal. 

At  the  trial  it  was  shown  that  Dr.  Lee  had 
prescribed  cocaine  for  Frances  Townsend  and 
that  she  was  an  habitual  user  of  the  drug. 
It  was  shown  that  she  came  to  his  office  and 
asked  for  a  prescription  for  cocaine.  Ue  in- 
quired If  she  was  an  habitual  user.  She  re- 
plied in  the  affirmative.  He  gave  her  the 
prescription,  and  she  paid  him  2S  cents.    Aft- 
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er  thafe  she  got  several  other  prescriptions 
from  him.  In  other  words,  there  was  direct 
proof  as  to  all  the  elements  of  the  case,  ex- 
cept as  to  whether  the  defendant  gave  Fran- 
ces Townsend  the  prescriptions  in  good  faith, 
deeming  the  drug  necessary  for  her  treat- 
ment, or  whether  he  was  using  bis  profes- 
sional capacity  and  the  issuance  of  the  pre- 
scriptions as  a  device  to  evade  the  statute. 

After  proving  the  circumstances  surround- 
ing the  giving  of  the  prescriptions  to  Frances 
Townsend,  the  state  showed  that  during  the 
same  general  period  the  defendant  had  is- 
sued a  large  number  of  prescriptions  for  co- 
caine and  morphine.  There  was  testimony  of 
witnesses  that  they  would  go  to  Dr.  Lee  and 
ask  him  for  a  prescription,  and  that  without 
making  any  examination  of  them  he  would 
write  out  a  prescription  for  cocaine  and 
«harge  them  25  cents  for  It.  One  of  the  wit- 
nesses who  testified  to  receiving  several  such 
prescriptions  from  him  was  a  woman,  Jennie 
Relse;  and  the  defendant,  It  appears,  had 
'been  acquitted  on  an  indictment  charging  the 
illegal  giving  of  prescriptions  to  her.  From 
time  to  time,  as  this  evidence  showing  the 
giving  of  prescriptions  to  other  persons  was 
being  offered,  the  defendant  entered  tils  ob- 
jections, and  the  overruling  of  these  objec- 
tions constitutes  the  ground  of  the  various 
assignments  of  error  In  the  record.  It  will 
not  be  necessary  to  recite  these  exceptions  in 
detaU,  as  what  Is  about  to  be  said  will  cover 
them  In  a  general  way. 

While  counsel  for  the  plaintiff  in  error,  In 
their  very  fair  and  able  brief  and  argument, 
concede  that  to  the  general  rule,  excluding 
evidence  of  the  defendant's  having  committed 
crimes  other  than  tliat  for  which  he  is  being 
tried  at  the  time,  there  are  certain  well- 
recognized  exceptions,  and  that  one  of  these 
exceptions  ordinarily  exists  where  It  is  nec- 
essary to  show  motive  or  intent,  they  say, 
however,  that  such  evidence  Is  admissible 
only  In  rebuttal,  if  the  defendant  seeks  to 
show  his  good  faith,  that  the  evidence  as  to 
the  other  transactions  Is  admitted  only  from 
necessity,  and  where  other  methods  of  proof 
are  unattainable,  and  that  the  nature  of  the 
present  case  does  not  take  it  out  of  the  gen- 
eral rule.  They  furtlier  Insist  that  It  Is  ab- 
solutely essential,  before  the  collateral  evi- 
dence can  be  received,  that  It  be  such  as  to 
show  the  defendant's  guilt  of  the  alleged  In- 
dependent crime,  and  tluit  it  least  as  to  the 
matters  testified  to  by  Jennie  Relse  the  state 
could  not  show  this,  because  the  defendant 
had  been  acquitted  upon  an  Indictment  ac- 
cusing him  of  violating  the  law  In  respect  to 
tbese  very  transactions  with  Jennie  Relse. 

The  courts,  in  working  out  general  rules 
of  evidence,  cannot  proceed  solely  along  the 
lines  of  strict  logic  and  consistency.  WhUe 
snch  a  modicum  of  generality,  of  harmony, 
and  of  logical  consistency  as  is  necessary  to 
develop  a  line  of  analogies  and  to  maintain 
reasonable  uniformity  is  an  essential  ele- 
ment of  any  rational  system  of  rules  of  evi- 


dence, still  the  dictates  of  that  justice  which 
the  rules  are  designed  to  promote  compel  the 
making  of  exceptions,  even  In  violation  of 
analogies  which  the  strict  rules  of  logic 
would  indicate  Expediency  and  what  may 
be  called  a  practical  policy  of  administra- 
tive justice  must  not  be  overlooked.  Hence 
there  are  Instances  where  evidence,  though 
relevant  and  of  Inherent  probative  value,  and 
though  logically  admissible  under  general 
principles,  should  be  excluded  from  the  con- 
sideration of  the  jury,  because  of  the  fact 
that  its  presence  In  the  case  may  so  operate 
upon  the  minds  of  the  jurors  as  to  blind 
them,  rather  than  enlighten  them,  as  to  the 
jurldlc  truth  of  the  transaction  directly  un- 
der Investigation.  Logically  speaking,  the 
jurors  should  not  misuse  evidence  submitted 
to  them  for  a  special  purpose  only;  but,  prac- 
tically speaking,  there  are  many  cases  In 
which  the  weight  of  the  probability  Is  that 
they  will  do  so.  In  framing  rules  of  evi- 
dence, it  is  the  duty  of  the  conrts,  and  it 
may  be  said  in  a  general  way,  that  It  Is  the 
custom  of  the  conrts,  to  shape  the  rules  of 
evidence  with  this  probability  of  the  jury's 
misuse  of  the  testimony  In  view. 

Now,  to  prove  In  a  criminal  case  that  the 
defendant  is  a  person  of  criminal  bent  of 
mind  is  not  without  probative  value  on  the 
issue  as  to  whether  he  committed  the  particu- 
lar crime  Involved;  for  criminals  are  more 
likely  to  commit  new  crimes  than  are  persons 
free  from  the  taint  of  prevlons  criminality. 
To  prove  that  the  defendant  had  committed 
other  offenses  would  naturally  cause  the  jury 
more  readily  to  believe  that  the  defendant 
committed  the  particular  offense  in  question ; 
and  this  from  a  logical  standpoint  would  not 
be  a  misuse  of  the  testimony.  The  misuse  Is 
likely  to  come  about  by  reason  of  the  jurors 
becoming  so  prejudiced  against  the  defendant 
personally  on  account  of  tbese  other  crimes 
that  they  could  not  fairly  weigh  the  testi- 
mony against  him  In  the  particular  case — 
that  is,  by  reason  of  the  danger  of  the  jury's 
convicting  the  defendant  "on  general  prin- 
ciples," as  the  common  saying  Is,  instead  of 
determining  his  guilt  of  the  specific  offense 
for  which  he  stands  charged.  This  likelihood 
of  the  misuse  of  the  testimony,  this  danger 
of  arousing  the  prejudices  of  the  jury,  re- 
quires the  courts  to  be  very  careful  in  allow- 
ing proof  of  other  crimes,  and  affords  the 
chief  reason  underlying  the  general  rule,  men- 
tioned'above,  that  such  evidence  is  not  or- 
dinarily admissible. 

Whether  an  excei>tlon  shall  be  declared  is 
a  question  depending  usually  upon  a  weigh- 
ing of  the  opposing  considerations  of  expedi- 
ency and  of  jurldlc  policy.  If  the  other  crimes 
are  so  distinct  from  the  one  alleged  In  the 
case  before  the  court  that  the  relevancy  of 
the  proof  la  slight  or  Its  probative  value 
small  toward  the  establishment  of  guilt  In 
the  particular  Instance,  and  the  element  of 
the  case  which  they  illustrate  is  susceptible 
of  easy  proof  by  other  methods  less  likely  to 
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be  attended  wltb  misuse  by  the  Jury  or  with 
other  judicial  disadvantages,  no  exceptions 
should  be~  allowed ;  and  in  such  cases  It  Is 
the  practice  of  the  courts  not  to  admit  the 
testimony.  But  there  are  other  cases  where 
the  other  offenses  are  so.  closely  interwoven 
with  the  facts  of  the  case  on  trial,  or  are  so 
Btronj^y  illustrative  of  some  feature  of  the 
case,  as  to  outbalance  the  general  ezpedlency 
of  excluding  the  testimony  as  to  them;  and 
in  such  cases  the  courts  generally  deem  it 
good  policy  to  allow  the  exception  and  to 
admit  the  testimony. 

Intent,  good  faith,  motive,  and  other  such 
matters  relating  to  the  state  of  a  person's 
mind,  are  usually  not  easily  susceptible  of  di- 
rect proof.  But  frequently  the  state  of  mind 
accompanying  the  doing  of  an  act  Is  lllus-' 
trated  by  other  acts  of  a  similar  nature  done 
by  the  defendant  in  such  a  way  as  to  indi- 
cate a  general  practice  or  course  of  conduct, 
or  as  to  display  motive,  knowledge,  intent, 
good  faith,  bad  faith,  and  a  variety  of  other 
such  things.  The  relevancy  being  patent,  and 
other  methods  of  proof  being  difficult  or  in- 
adequate, the  weight  of  expediency  is  in  fa- 
vor of  admitting  the  proof  of  these  other  acts, 
though  they  themselves  constitute  crimes.  It 
is  not  the  fact  of  their  being  crimes,  or  of 
their  showing  the  defendant's  bad  character, 
that  furnishes  the  probative  value  essential 
to  their  admission  in  evidence.  It  is  their 
distinct  relevancy  to  the  particular  case  on 
trial  and  the  special  need  for  the  testimony 
which  Justify  the  admission  of  the  evidence. 

Approaching  now  the  case  at  bar  with  these 
general  principles  in  view,  we  find  the  court 
trying  the  defendant  on  a  charge  involving 
the  necessity  of  the  state's  proving  that,  at 
the  time  the  defendant  prescribed  cocaine  for 
B'rances  Townsend,  he  did  so,  not  in  good 
faith  and  because  he  deemed  the  prescribing 
of  the  drug  necessary  to  her  treatment,  but 
because  his  state  of  mind  was  such  that  he 
was  willing  to  furnish  the  prescription  in  or- 
der to  aid  her  to  get  the  drug  in  evasion  of 
the  law.  The  defendant's  beliefs,  his  motives, 
bis  state  of  mind,  were  matters  primarily 
resting  in  his  own  breast.  There  was  no  di- 
rect way  for  the  state  to  prove  this  feature 
of  the  case.  The  defendant's  plea  of  not 
guilty  denied  that  his  state  of  mind  was  that 
charged  in  the  indictment  To  leave  the  de- 
cision of  this  all-controlling  question  resting 
on  the  proof  of  the  individual  transaction 
alone  would  have  been  to  leave  it  doubtful. 
But  the  defendant  at  the  time  of  this  trans- 
action was  engaging  in  a  course  of  practice 
which  strongly  Illustrated  his  state  of  mind 
in  the  particular  Instance.  He  was  daily  Is- 
suing a  large  number  of  these  prescriptions, 
Indiscriminately  and  apparently  to  all  comers. 
This  course  of  practice,  It  is  true,  was  made 


up  of  a  number  of  separate  acts  which  la 
themselves  were  crimes.  But  the  acts  had 
relevancy  to  the  issue  on  trial,  and  strong 
probative  value,  not  so  much  because  they 
showed  that  the  defendant  was  a  frequent 
or  habitual  lawbreali:er,  but  because  they  tend- 
ed to  show  what  state  of  mind  the  defendant 
had  in  him  at  the  time  he  did  the  act  under 
inquiry  in  the  case  at  bar.  Hence  the  trial 
court  was  not  In  error  in  holding  that  this 
testimony  fell  within  the  exception  to  the 
general  rule,  and  in  allowing  the  Jury  to  con- 
sider it.  It  was  admissible  as  a  part  of  the 
state's  case  in  chief,  because  the  defendant's 
plea  of  not  guilty  had  put  the  state  of  his 
mind  directly  in  issue;  and  It  would  also 
have  been  admissible  in  rebuttaL 

Now,  as  to  the  transactions  with  Jennie 
Reise,  for  which  the  defendant  had  been  in- 
dicted and  found  not  guilty.  We  must  repeat 
that  the  relevancy  of  the  proof  of  these  other 
transactions  does  not  arise  from  the  fact  that 
they  were  criminal,  but  from  the  fact  of  their 
having  hastened.  The  fact  that  the  Jury  try- 
ing the  case  In  whidi  they  were  under  in- 
vestigation decided  that  there  was  not  enou^ 
proved  in  that  case  to'  show  beyond  a  reason- 
able doubt  that  the  defendant  acted  criminal- 
ly In  that  transaction  according  to  the  man- 
ner and  form  in  which  he  was  then  indicted 
does  not  rob  the  facta  attendant  on  that 
transaction  of  their  inherent  probative  value. 
As  Is  stated  In  Underbill's  Criminal  Evidence, 
S  423,  the  fact  of  acquittal  as  to  the  other 
crimes  does  not  exclude  the  right  to  prove 
them  when  the  testimony  is  otherwise  rele- 
vant "The  acquittal  merely  exempts  him 
[the  defendant]  from  punishment  and  from 
another  prosecution.  It  does  not  necessarily 
show  that  he  was  Innocent" 

This  does  not  conflict  with  the  statement, 
relied  on  by  counsel  for  the  plaintiff  in  error 
and  quoted  from  the  decision  in  Cawthon  v. 
State,  119  Ga.  395,  409,  46  S.  E.  897,  901. 
that  "In  order  to  Justify  the  admission  of  evi- 
dence relating  to  an  independent  crime  com- 
mitted by  the  accused,  it  is  absolutely  essen- 
tial that  there  should  be  evidence  establish- 
ing the  fact  that  the  independent  crime  was 
committed  by  the  accused,  and  satisfactorily 
connecting  that  crime  with  the  offense  for 
which  the  accused  is  indicted."  The  language 
related  to  the  peculiar  facta  of  the  case  then 
before  the  court,  and  was  an  application  of 
the  old  doctrine  f>t  the  law  of  circumstantial 
evidence  (a  doctrine,  however,  of  limited  ap- 
plicability, and,  indeed,  of  doubtful  sound- 
ness, as  it  Is  generally  stated),  that  "an  In- 
ference cannot  be  supiwrted  by  an  inference" 
(cf.  Ga.  Ry.  &  Elec.  Co.  v.  Harris,  1  Ga.  App. 
714,  719,  57  8.  E.  1076,  1078),  rather  than  the 
announcement  of  a  general  rule  on  the  sub- 
ject now  under  discussion. 

Judgment  affirmed. 
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(8  G&.  App.  «19) 

BliANOHARD  v.  STATE.    (No.  2,889.) 
(Oonrt  of  Appeals  of  Georgia.    Not.  11,  1910.) 

(8yllobu»  ly  the  Court.) 

t.  Rkvibw  on  Appeal. 

The   evidence  fully  authorized  the  convic- 
tion. 
2.  Witnesses  (5  311*)— Impeachment. 

Witnesses  are  not  to  be  discredited  for 
■light  discrepancies  as  to  immaterial  matters. 
The  instruction  given  on  this  subject  in  the 
present  case  was  couched  in  language  somewhat 
inapt;  but  this  inaptitude  was  not  sufficiently 
Important,  from  the  standpoint  of  error,  to  re- 
quire a  reversal. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  ii  1072-1075;    Dec.  Dig.  {  311.*] 
8.  RevteW  on  Appeal. 

The  other  errors  of  law  complained  of  are 
not  well  taken. 
4.  CiuMiNAi.  Law  (J  IIT65  — New  Tbial  — 

Evidence  on  Counteb  Showing  —  Habm- 

I.ESS  Ebbob. 

The  alleged  grounds  of  newly  discovered 
evidence  were  not  even  prima  fade  well  taken. 
Hence  any  error  in  the  admission  of  evidence 
on  the  counter  showing  was  whoHy  immaterial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  3190,  3191 ;   Dec.  Dig.  S  1176.*] 

{Additional  Suttahut  lu  Editorial  Stalf.) 
6.  Tbial  (S  286*) — iNSTBucnoNS— "Immateri- 
al Matters"  —  "Collatebal  Attendant 
Facts." 

The  phrases  "immaterial  matters"  and  "col- 
lateral attendant  facts"  are  primarily  not  abso- 
lutely synonymous,  for  collateral  attendant  facts 
may  be  material ;  but,  when  used  in  an  instroc- 
tion,  where  the  phrase  "collateral  attendant 
facts"  is  placed  in  antithesis  to  the  phrase  "ma- 
terial facts,"  they  by  every  fair  rule  of  con- 
struction become,  for  the  nonce,  equivalent  in 
meaning. 

fBd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  700;   Dec.  Dig.  g  286.*] 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p,  1251 ;   vol.  4,  p.  3393.] 

Error  f  rojn  Superior  Court,  Worth  County ; 
Frank  Park,  Judge. 

John  Blanchard  was  convicted  of  Ulegally 
selling  intoxicants,  and  he  brings  error.  Af- 
firmed. 

See,  also,  infra. 

J.  J.  Forehand,  for  plaintiff  In  error.  W. 
B.  Wooten,  SoL  Gen.,  for  the  State. 

POWELL,  J.  Only  the  proposition  stated 
in  the  second  headnote  seems  to  require  any 
further  statement.  There  was  apparently  a 
slight  discrepancy  between  the  testimony  of 
two  of  tlie  state's  witnesses.  One  of  them 
testified  that  the  defendant  had  liquor  and 
sold  It,  "down  the  road  between  Charity 
Grove  [Church]  and  Mr.  Warren  HUl's,  and 
not  far  from  the  well."  The  other  testified 
that  the  transaction  occurred  at  the  church, 
'^ear  the  well,"  and  not  "down  the  road  to- 
ward Mr.  Warren  Hill's."  Later  the  first  wit- 
ness explained  that  be  referred  to  the  pub- 
lic well  which  was  near  the  church,  and  that 
the  transaction  occurred  "about  30  or  40 
yards — ^not  far — from  the  public  well."     In 


the  first  examination  this  witness  had  spoken 
of  the  transaction  as  occurring  at  a  school 
celebration  at  Charity  Grove  Church.  The 
court  charged  the  jury  In  language  taken  in 
substance  and  almost  In  letter  from  Cobb  v. 
State,  27  Ga.  648,  685,  as  toUows:  "If  the 
witnesses  agree  as  to  the  material  facts  la 
the  case,  slight  discrepancies  as  to  any  col- 
lateral attendant  facts  afford  no  ground  upon 
which  yon  should  discredit  the  witness." 

It  Is  only  through  hypercrltlclsm  that  the 
alleged  contradiction  between  the  witnesses 
appears. '  A  mind  not  straining  to  discover 
mere  verbal  discrepancies  would  not  recog- 
nize any  difference  In  meaning  between  what 
each  of  the  witnesses  said.  As  was  pointed 
out  by  the  Supreme  Court  In  Mann  v.  State. 
124  Ga.  700,  766,  S3  a  B,  324,  4  L.  R.  A.  (N. 
S.)  934,  the  language  used  in  the  Cobb  Case 
Is  not  very  accurately  chosen  to  express  the 
Idea  that  witnesses  are  not  to  be  discredited 
by  minor  conflicts  as  to  mere  Immaterial  mat- 
ters. The  phrases  "Immaterial  matters"  and 
"collateral  attendant  facts"  are  primarily 
not  absolutely  synonymous,  for  collateral  at- 
tendant facts  may  be  material ;  but  In  the  in- 
struction before  us  the  phrase  "collateral  at- 
tendant facts,"  being  placed  in  antithesis  to 
the  phrase  "material  facts,"  does  by  every 
fair  rule  of  construction  become,  for  the 
nonce,  equivalent  In  meaning  to  the  phrase 
"immaterial  facts."  And,  as  was  further 
pointed  out  In  the  Mann  Case,  supra,  an  er- 
ror of  this  character,  even  though  well  taken. 
Is  too  slight  to  require  a  new  trial,  where  the 
evidence  well  supports  the  verdict. 

Judgment  a£Brmed. 


(8  Ga.  App.  421) 
BLANCHARD  v.  STATE.    (No.  2,890.) 
(C!ourt  (^  Appeals  of  Georgia.    Nov.  11,  1910.) 

Error  from  Superior  Court,  Worth  (3ounty ; 
Frank  Park,  Judge. 

John  Blandiard  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

See,  also,  supra. 

J.  J.  Forehand,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  fitate. 

POWIELL,  J.  This  case  Is  controlled  by 
Blanchard  v.  State  (No.  2,889,  this  day  decided) 
supra. 

Judgment  affirmed. 


(8  Oa.  App.  421) 
STRICKLAND  v.  STATE.     (No.  2,892.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(ByUatmi  ty  the  Court.) 

1.  ClBiuiiTAL  Law  (§  1064V2*)— Wbit  of  Eb- 

boe— Motion  for  New  Trial. 

Although  grounds  of  a  motion  for  new  trial 
are  not  formally  approved,  they  are  to  be  con- 
sidered, when  it  is  certified  in  the  bill  of  ex- 
ceptions that  the  statements  of  fact  contained 
in  them  were  approved  as  true. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {g  2676,  2887,  2948 ;  Dec  Dig. 
§  1004%.*] 
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2.  Cbiminai,  IiA.w  (58  419,  420*)— Evidehcb— 

Heabsat. 

It  was  error  to  admit  hearsay  to  prove  the 
guilt  of  the  accused,  especially  when  the  state- 
ment of  the  witness  inculpatory  of  the  defend- 
ant was  not  a  part  of  the  res  gestee  of  the  trans- 
action, nor  made  in  the  presence  of  the  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T^w,  Cent.  Dig.  $  973 ;  Dec.  Dig.  !§  419.  420.»] 

S.  Criminal  Law  (§§  763,  764*)— Teial— Iw- 
STBucnoNs — Weight  of  Evidence. 

An  instruction  of  the  court  to  the  jniy, 
which  intimates  that  a  party  has  made  an  an- 
Buccessful  effort  to  establish  a  specified  conten- 
tion, when  his  contention  is  different,  neces- 
sarily depreciates  the  weight  of  the  testimony 
used  for  that  purpose,  and  is  error. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Kg.  g§  1731-1748;  Dec  Dig.  §{ 
763,  764.*] 

4.  Cbiuinai,  Law  (§  814*)  —  Instructions — 
Charge  Not  Warranted  by  Evidence. 
An  instruction  not  warranted  by  the  evi- 
dence in  the  case  on  trial,  and  npon  a  point  as 
to  which  no  evidence  was  introduced,  is  errone- 
ous. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1979;   Dec.  Dig.  f  814.*] 

Error  from  City  Court  of  Qnltman ;  J.  O. 
McCall,  Judge. 

Turner  Strickland  was  convicted  of  .crime, 
and  be  brings  error.    Reversed. 

J.  D.  Wade,  G.  C.  Edmondson,  and  Jas. 
Humphries,  for  plaintiff  in  error.  S.  M. 
Turner  and  B.  C.  Gardner,  for  defendant 
In  error. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  a  misdemeanor,  and  excepts  to  the 
Jadgment  overruling  his  motion  for  nevr  tri- 
al. In  addition  to  the  general  grounds  of 
the  motion  for  a  new  trial,  the  movant  filed 
In  the  court  below  an  amendment  contain- 
ing several  additional  grounds. 

1.  It  appears  from  the  record  that  the  trial 
judge  did  not  sign  the  formal  order  verify- 
ing the  recitals  of  fact  in  the  amendment 
and  approving  its  several  grounds.  For  this 
reason  It  is  Insisted  by  counsel  for  the  de- 
fendant In  error  that  the  amended  grounds 
of  the  motion  for  a  ne^  trial  cannot  be  con- 
sidered. This  would  undoubtedly  'be  true.  If 
nothing  further  appeared;  for  it  Is  a  uni- 
versal rule  that  a  reviewing  court  cannot 
consider  assignments  of  error,  or  the  state- 
ments of  fact  therein  contained,  which  have 
not  been  approved  by  the  trial  court.  In 
this  case,  however,  it  api)ears  from  the  re- 
citals of  the  bill  of  exceptions  that  the  judge 
did  approve  the  several  grounds  of  the 
amendment  and  verified  the  recitals  of  fact 
therein  contained.  It  Is  true  the  judge  did 
not  sign  the  order,  which  had  been  prepar- 
ed for  bis  slgrnature,  approving  the  several 
grounds  of  the  amended  motion.  The  mere 
failure  to  affix  his  signature  was  perhaps  an 
oversight  on  his  part;  for,  according  to  the 
statement  of  the  bill  of  exceptions,  -which 
he  certifies  to  be  true,  be  did  approve  the 


recitals  of  fact  contained  In  the .  amended 
motion,  and  considered  them  and  passed  up 
on  them.  It  was  in  the  power  of  the  judge 
to  hare  approved  the  grounds  of  the  amend- 
ment to  the  motion  at  any  time  before  the 
bill  of  exceptions  was  finally  certified,  even 
though  in  the  meantime  he  bad  passed  up- 
on a  motion  for  a  n*w  trial.  Veal  v.  State,. 
7  Ga.  App.  729(2),  67  S.  E.  1034;  Georgia 
Railroad  Co.  v.  Greer,  7  Ga.  App.  292  a).  66- 
S.  E.  961;  MUton  v.  Savannah,  121  Ga.  89. 
48  S.  B.  684;  Balrd  v.  Bate,  114  Ga.  117,  39 
S.  E.  943.  The  decisions  In  these  cases  do 
not  specifically  relate  to  the  approval  of  the 
grounds  of  an  amendment  to  the  motion  for 
a  new  trial,  but  to  the  brief  of  evidence  and 
to  affidavits  filed  in  support  of  the  motion; 
but  the  general  principle  Is  the  same.  While 
the  amended  grounds  of  a  motion  for  a  new 
trial,  if  not  approved,  cannot  be  considered 
by  this  court,  evidence  of  the  judge's  ap- 
proval may  be  found  in  the  recitals  of  a  duly 
certified  bill  of  exceptions. 

2.  Complaint  is  made  that  the  judge  erred 
In  admitting  the  testimony  of  one  Albert 
Folsom,  who  testified  that  be  was  present 
at  the  cream  supper,  and  that  Josh  Hendry 
gave  him  a  drink  of  whisky  and  stated  that 
he  (Hendry)  bought  the  whisky  from  the  de- 
fendant. Turner  Strickland.  This  testimony 
was  objected  to  at  the  time  as  being  hear- 
say, and  not  a  part  of  the  res  gest^,  and  as 
being  Inadmissible,  because  the  defendant 
was  not  present  at  the  time  that  Hendry 
made  the  statement  and  bad  no  opportunity 
of  denying  It.  We  think  the  objection  Is  well 
taken,  and  should  have  been  sustained.  That 
Hendry  told  Folsom  that  be  bought  the  whis- 
ky In  question  from  the  defendant  was  the 
merest  hearsay,  and  clearly  inadmissible, 
unless  the  statement  had  been  made  at  the 
time  of  the  sale,  whereby  It  would  'become  a 
portion  of  the  res  gestse,  or  unless  the  state- 
ment had  been  made  in  the  presence  of  the 
defendant,  when  perhaim  be  might  have  been 
called  upon  to  deny  it  The  fact  that  the 
testimony  was  manifestly  prejudicial  to  the 
defendant,  and  that  (in  a  case  like  this,  where 
the  proof  of  the  guilt  of  the  accused  depend- 
ed solely  upon  the  testimony  of  a  single  wit- 
ness) the  testimony  of  the  witness  was  thus 
bolstered  up  by  the  fact  that  he  had  made  a 
previous  statement  conforming  with  bis  tes- 
timony, required  the  grant  of  a  new  trial. 

3.  The  court  charged  the  jury  a^  follows: 
"The  defense  has  introduced  testimony  in  an 
effort  to  Impeach  the  character  of  the  wit- 
nesses for  the  prosecution,  and  I  charge  you 
that  drunkenness  is  no  ground  of  Impeach- 
ment, and  In  connection  I  reall  you  section  of 
the  Code  on  drunkenness  (section  1013),  which 
reads  as  follows:  'Drunkards.— rDrunkenness, 
which  dethrones  reason  and  memory,  inca- 
pacitates during  Its  continuance.' "  Two  as- 
signments of  error  are  predicated  upon  this 
charge.    It  Is  insisted  that  it  Is  violative  of 
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section  4334  of  the  Ciril  Code  of  1895,  as 
Intimating  an  opinion,  and  also  that  tbe  In- 
struction is  erroneous  because  there  Is  no 
evidence  to  authorize  a  charge  upon  this  sub- 
ject We  think  that  the  language  of  the 
Judge  was  likely  to  depreciate  the  testimony 
in  behalf  of  the  defendant,  and,  though  not 
falling  within  the  provisions  of  section  4334 
of  the  Civil  Code,  was  erroneous,  especially 
when  we  consider  that,  after  saymg  that  the 
defendant  had  introduced  testimony  In  an 
ettort  to  impeach,  the  court  proceeded  to  say 
that  drunkenness  affords  no  ground  for  im- 
peachment The  error  might  have  been 
harmless,  if,  as  a  matter  of  fact  the  de- 
fendant had  made  an  ettort  to  impeach  the 
witnesses  for  the  prosecution  by  showing 
that  they  were  drunkards,  but  no  such  effort 
was  made.  From  the  language  used  by  the 
court  the  Jury  could  well  understand  that 
the  ^ort  made  by  the  defendant  had  been 
onsuccessfnl,  and.  If  impeachment  of  the  wit- 
nesses was  really  involved,  the  question  as 
to  whether  the  effort  had  bem  successful  or 
unsaccessful  was  purely  one  for  the  jury, 
and  not  for  the  court 

4.  As  a  matter  of  fact,  the  reference  to 
Impeachment  upon  the  ground  of  drunken- 
ness was  inapplicable  and  likely  to  mislead 
the  jury,  because,  so  far  as  appears  from 
the  record,  no  effort  was  made  to  Impeach 
the  witness,  in  the  technical  sense  in  which 
the  word  "impeach"  la  used,  nor  was  any 
proof  submitted  to  show  that  the  witness 
was  really  drunk.  It  is  not  necessary  to  deal 
with  the  grounds  of  the  motion  relating  to 
the  newly  discovered  testimony.  In  our  view 
of  the  case,  there  should  be  another  trial 
for  the  reasons  already  stated. 

Judgment  reversed. 


(g  Ga.  App.  W) 

COIiBEIRT  v.  STATE.     (Na  2,769.) 
(Coart  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(fSvUdbu*  hy  the  Court.) 

GAiana  (8  98*)— Evidence— SurnciENcr. 

The  evidence  authorized  the  conviction  of 
the  defendant,  and  there  was  no  error  in  refus- 
ing a  new  trial.  The  fact  that  the  defendant 
was  engaged  with  others  in  playing  cards,  in 
connection  with  the  language  used  by  the  play- 
ers, and  with  the  fact  that  money  was  seen 
upon  the  table,  was  sufficient  to  authorize  the 
inference  that  the  players  were  gambling. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  iS  291,  202;   Dec.  Dig.  §  98.  •] 

Error  from  City  Court  of  Danielsville ;  B. 
T.  Moseley,  Judge. 

Tom  Colbert  was  convicted  of  gambling, 
and  brings  error.    AfSrmed. 

Clarence  B.  Adams,  for  plaintiff  In  error. 
3.  F.  It.  Bond,  Sol.,  and  Thos.  J.  Brown,  Sol. 
Oen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(g  Oa.  App.  408) 

POWER  T.  STATE.    (No.  2,770.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(Byllabut  hy  th«  Court.) 

1,  SuinciENCT  or  Evidence. 

The  evidence  authorized  the  conviction,  and 
the  ruling  is  controlled  by  the  decisions  in  Col- 
bert V.  State,  supra.  Griffin  v.  State,  2  Ga.  App. 
534,  58  S.  E.  781,  and  Harmon  v.  State,  120 
Ga.  197.  47  S.  B.  547. 

2.  Criminai.  Law  ({  594*)— Continuance. 

There  was  no  error  In  overruling  the  mo- 
tion for  a  continuance.  The  evidence  showed 
that  the  absent  witness  was  inaccessible,  and  it' 
was  not  shown  and  could  not  he  shown  that  his 
attendance  was  expected  at  the  next  term  of 
court  Howard  v.  SUte^  7  Ga.  App.  61,  65  S. 
B.  1076. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1332;  Dec.  Dig.  S  594.»] 

Error  from  City  Court  of  Danielsville;  B. 
T.  Moseley,  Judge. 

Croff  Power  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Clarence  E.  Adams,  for  plaintiff  in  error. 
J.  F.  L.  Bond.  Sol.,  and  Thos.  J.  Brown,  Sol. 
Q^au,  for  the  Stat& 

.    RUSSELL,  J.    Judgment  affirmed. 


(S  Oa.  App.  4U) 

JONES  v.  STATE.    (No.  2,80&) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(Byllahua  iy  the  Court.) 

1.  PHTSICIANS    and    StTRGEONS    ({    6*)— PBAO- 

TiciNO    Without    Reoistbation  —  Indict- 
ment. 

An  indictment  or  accusation,  charging  a 
violation  of  the  provisions  of  section  1479  of 
the  Political  Code  of  1895,  in  that  the  defend- 
ant did  practice  medicine  without  registering 
in  the  office  of  the  clerk  of  the  superior  court, 
is  fatally  defective,  if  it  fails  affirmatively  to 
allege  that  the  county  in  which  he  is  charged 
with  having  practiced  medicine  without  register^ 
ing  is  the  county  wherein  he  resided.  The  law 
omy  recjuines  one  registration  by  a  practitioner 
of  medicine  before  he  commences  to  practice 
medicine  in  this  state,  and  that  registration  is 
required  to  be  made  in  the  office  of  the  clerk 
of  the  superior  court  of  the  county  wherein 
the  practitioner   resides. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  %  9;   Dec.  Dig.  {  6.*] 

2.  Indictment  and  Information  (S  111*)  — 
Exceptions. 

The  exceptions  noted  in  section  1481  of 
the  Political  Code  of  1895  need  not  lie  nega- 
tived,  as  they  are   matters  of   defense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  295-298;  Dec. 
Dig.  S  111.*] 

Error  from  City  Court  of  Albany;  D.  P. 
Crosland,  Judge. 

W.  F.  Jones  was  convicted  of  practicing 
medldne  without  registration,  and  he  brings 
error.    Reversed. 

R.  J.  Bacon,  for  plaintiff  in  error.  J.  W. 
Walters,  Jr.,  Sol.,  for  the  State. 
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BILL,  O.  jr.  An  accusation  was  filed 
against  W.  F.  Jonee  In  the  city  court  of 
.  Albany,  charging  him  with  a  violation  of  sec- 
tion 485  of  the  Penal  Oode  of  1895  in  the 
following  language  (omitting  formal  parts): 
"The  said  defendant  did,  on  the  11th  day  of 
June^  1910,  in  the  county  aforesaid  [Dough- 
erty county]  unlawfully  practice  medicine, 
and  charge  and  receive  pay  for  doing  so,  with- 
out first  registering  with  the  clerk  of  Dough- 
erty superior  court"  This  accusation  was 
demurred  to  on  the  ground  that  it  set  forth 
no  crime  under  the  law,  and  the  case  is  be- 
fore this  court  on  exceptions  to  the  Judg- 
ment overruling  the  demurrer. 

Pen.  Code  1895,  {  485,  provides  that  "any 
person  who  shall  fail  to  register,  or  who  shall 
practice  medicine  or  surgery  In  violation  of 
the  provisions  of  the  Civil  Code,  shall  be 
guilty  of  a  misdemeanor."  Section  1479  of 
the  Political  Code  provides  that  "every  per- 
son lawfully  engaged  in  the  practice  of  medi- 
cine within  this  state,  before  commencing  to 
practice,  shall  register  In  the  office  of  the 
clerk  of  the  superior  court  of  the  county 
wherein  he  resides  and  is  practicing,  or  in- 
tends to  commence  the  practice  of  medicine. 
In  a  book  to  be  kept  for  the  purpose  by  said 
clerk,  his  name,  residence,  and  place  of  birth, 
together  with  his  authority  for  practicing 
medicine,  as  prescribed  In  this  chapter."  We 
note,  in  passing,  that  the  reference  in  the 
Penal  Code  Is  to  the  sections  of  the  Civil 
Code,  but  the  reference  should  have  been  to 
the  sections  contained  In  the  Political  Oode; 
but  this  is  immaterial.  It  will  be  seen  that 
the  place  where  the  physician  Intending  to 
practice  must  register  la  "in  the  oflJce  of  the 
clerk  of  the  superior  court  of  the  county 
where  he  resides."  In  other  words,  be  Is 
not  required  to  register  wherever  be  may 
practice  medicine,  but  one  registration  in  the 
county  of  bis  residence  is  sufiSclent 

The  accusation  in  this  case  states  that  the 
accused  did  practice  medicine,  and  charge  and 
receive  pay  for  doing  so,  without  first  regis- 
tering with  the  clerk  of  Dougherty  county 
superior  court  It  fails  to  allege  that  Dough- 
erty county  was  the  county  wherein  he  re- 
sided. It  Is  plain  that  if  the  county  of  his 
residence  was  somewhere  else,  and  in  that 
county  he  had  duly  registered  as  required  by 
law  before  commencing  the  practice  of  medi- 
cine, he  could,  under  such  registration,  have 
practiced  medicine  in  Dougherty  county.  In 
other  words,  the  accusation  wholly  fails  to 
set  forth  the  essential  elements  of  the  of- 
fense, to  wit  the  failure  to  register  in  the 
county  of  the  physician's  residence.  For  this 
reason,  the  accusation  was  defective,  and 
should  have  been  quashed  on  demurrer.  It 
is  not  the  intention  of  the  statute  to  require 
the  practitioner  of  medldne  to  register  in 
every  connty  where  he  may  practice  medi- 
cine. It  only  requires  him  to  register  in  the 
office  of  the  clerk  of  the  superior  court  of  the 


county  wherein  he  resides  at  the  time  he 
commences  the  practice  of  medicine ;  and  in 
the  accusation  It  should  be  affirmatively 
stated  that  the  accused  had  failed  to  reg- 
ister in  the  county  of  his  residence  before 
he  commenced  the  practice  of  medicine. 
Murray  v.  WlUlams,  121  Ga.  63,  48  S.  E. 
686;  Herring  v.  State,  114  Ga.  96,  39  S.  El 
860. 

2.  The  exceptions  set  out  In  section  1481 
of  the  Political  Code  need  not  be  negatived 
In  the  accusation;   they  belns  of  defense. 

JudgioKit  reversed. 


(8  Ga.  App.  tU) 
BROWN  V.  STATE.    (No.  2^52.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(BvUabtu  by  the  Court.) 
CKnavix.  Law  ({  590*)— Tbiai/— Bxtdsal  to 

POSTPOKB— REVBBBIBI.B   EbBOB. 

Where  the  accused  was  Indicted  on  Mon- 
day, without  any  previous  notice  of  the  pros- 
ecution, and  placed  in  jail  on  Tuesday,  and  the 
BherifC  subpoenaed  one  Henry  Milton,  instead  of 
Milton  Milton,  who  was  the  witness  desired  by 
the  defendant,  and  It  was  made  to  appear  that 
the  testimony  of  the  absent  witness  was  most 
material  to  the  defense,  it  was  error  to  mle  the 
defendant  to  trial,  especially  as  bis  counsel  had 
only  been  employed  the  night  before  the  trial, 
and  stated  in  his  place  that  he  had  had  no  time 
in  which  to  make  preparation  to  try  the  case. 
Reasonable  time  should  have  been  granted  the 
defendant  to  serve  the  witness  whose  presence 
and  testimony  he  desired,  and,  although  a  con- 
tinuance was  asked  for,  it  was  In  the  discretion 
of  the  court  to  postpone  the  trial  for  merely  a 
period  of  time  sufficient  to  enable  the  accused  to 
prepare  his  defense.  The  fact  that  the  testi- 
mony in  behalf  of  the  state  demanded  the  con- 
viction rendered  the  testimony  in  behalf  of  the 
accused  (which  would  have  required  an  acquit- 
tal) the  more  material. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f{  1316-1317;    Dec.  Dig.  S  500.»] 

Error  from  Superior  Court,  Dooly  County ; 
U.  V.  Whipple,  Judge. 

Shep  Brown  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Jno.  B.  Guerry,  for  plaintiff  in  error.  W. 
F.  George,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(S  Ga.  App.  408) 

MIZB  v.  MASIIBURN.    (No.  2,774.) 

(Court  of  Appeals  of  Georgia.    Nov.  11,  1910.) 

(Eyllabut  by  the  Court.) 

1.  F'RAUDS,  Statute  of  (|  32*)— Pbomise  to 
Answer  fob  Debt  of  Anotheb. 

Young  owed  Mashbum  an  account  for  $13.- 
20,  and  Mize  agreed  with  both  Mashbym  and 
Young  that  he  (Mize)  would  pay  this  debt  to 
Mashbum,  provided  Young  would  work  for  Mize 
until  he  had  earned  a  sulncient  sum  to  pay  the 
debt.  In  pursuance  of  this  agreement  Young 
did  work  for  Mize  until  Mize  owed  him  enough 
to  pay  his  debt  to  Mashbum.  Held,  that  the 
promise  of  Mize  to  pay  Young's  debt  was  not 
within  the  statute  of  frauds,  but  b^  agreement 
Mize   became   the   debtor  by   substitution,   and 
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Toang  had  fally  performed.  Howell  t.  EHeld, 
70  Ga.  592  (1) ;  Bohannon  v.  Jones,  30  Ga. 
4S8;  Anderson  v.  Tucker  &  Whitehead,  65  Ga. 
278. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  49;    Dec.  Dig.  |  32.»] 
2.  Tbial  (5  333*)— Verdict— Dbfinitibnkbs. 

Where  A.  sues  B.  on  an  account  for  a  sum 
certain,  and  there  is  no  dispute  as  to  the 
amount  of  the  account,  it  being  admitted  that, 
if  B.  owes  A.  anything,  he  owes  the  amount  of 
the  account  sued,  a  verdict  in  favor  of  A., 
without  stating  any  amount,  is  not  void  for  nn- 
certainty.  "A  verdict  is  certain  which  can  be 
made  certain  by  what  itself  contains  or  by  the 
record."  Giles  v.  Spinlcs,  64  Ga.  205 ;  Harvey 
T.  Head,  68  Ga.  2*7 ;  Telfair  County  ▼.  Clem- 
ents, 1  Ga.  App.  437.  57  S.  B.  1059. 

[E}d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  784-786;    Dec.  Dig.  S  S33.»] 

8.  Revikw  on  Appeal. 

The  verdict  of  the  jury  in  the  justice's 
court  waa  right,  and  the  superior  court  did  not 
err  In  oTeiruIing  the  certiorari. 

Eirror  from  Superior  Coart,  Walker  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Action  by  T.  A.  Masbbum  against  W.  D. 
Mlze.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

H.  P.  Lumpkin  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  Jas.  E.  Bosser,  for  defend- 
ant in  error. 

HIIiL,  O.  J.    Judgment  affirmed. 


(g  Ga.  App.  409) 

MOHROW  TRANSFER  CO.  v.  ROBINSON. 
(No.  2,788.) 

(Court  of  Appe&Is  of  Georgia.    Nor.  11,  1910.) 

(Byllahtu  (y  the  Court.) 

1.  EviDENCB  (§S  113,  522*)— Value. 

Value,  whether  actual  or  as  regulated  by 
the  market,  is  largely  a  matter  of  individual 
estimate  or  opinion,  and  liberality  should  be 
allowed  in  the  introduction  of  testimony  to 
prove  value.  There  are  many  elements  and 
tests  of  value.  Proof  of  cost,  condition  of  the 
property  when  lost,  value  of  similar  property, 
prices  at  which  similar  articles  are  sold,  uses 
to  which  the  property  is  adapted,  opinions  of 
experienced  dealers  in  such  property,  and  opin- 
ions of  experts,  all  have  more  or  less  probative 
value;  and.  in  short,  any  testimony,  direct  or 
circumstantial,  which  tends  to  throw  light  on 
the  subject,  and  which  would  enable  the  jury 
to  arrive  at  a  fair  conclusion,  is  admissible  as 
evidence  in  proof  of  value.  Peterson  v.  State, 
6  Ga.  App.  491,  65  S.  EX  311;  Atlanta  Baggage 
&  Cab  Co.  V.  Mizo,  4  Ga.  App.  407,  61  S.  E. 
844;  Atlantic  Coast  Line  K.  Co.  ▼.  Harris,  1 
Oa.  App.  eC7.  57  S.  Q  1030;  16  Oyc.  1133, 
1139,  1140,  1141. 

[Ed.    Note. — For   other   cases,    see   E>vidence, 
Cent    Dig.    %%    259-296*    2330;    Dec.    Dig.   {§ 

2.  Review  on  Appeal. 

The  special  assignments  of  error  of  law 
are  entirely  without  merit.  The  evidence  fully 
supports  the  verdict.  The  motion  of  the  de- 
fendant in  error  for  damages  because  of  frivo- 
lous appeal  is  allowed. 

Error  from  caty  Court  of  Atlanta;   H.  M. 
Reid,  Judge. 


Action  between  the  Morrow  Transfer  Com- 
pany and  M.  S.  Robinson.  From  the  judg- 
ment, the  Transfer  Company  brings  error. 
Affirmed. 

J.  S.  Sllcer,  for  plaintiff  in  error.  Hinea 
&  Jordan,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Oa.  Avp.  40O) 
CASTLEN  V.  MARSHBURN.    (No.  2.766.) 
(Court  of  Appeals  of  Georgia.    Nor.  11,  1910l) 

(Syllabu*  hy  the  Cowt.) 

1.  Sales  (§  350*)— Action  fob  Pbiob— Sunn- 
ciENCT  or  Evidence. 

No  material  error  of  law  appears,  and  the 
evidence  amply  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
£Kg.  {  1056;   Dec.  Dig.  $  359.*] 

2.  FBATJDS,   STATtJTE  OF  (|  90*)- Pabol  Oon- 
TBAOTS— Past  Pebfobuabce. 

A  parol  contract  is  enforceable,  though  it 
be  one  which  the  statute  of  frauds  requires  to 
be  in  writing,  where  the  evidence  shows  that  it 
has  been  fully  executed  by  one  party,  or  there 
has  been  such  part  performance  by  one  party 
as  would  Tender  it  a  fraud  for  the  other  not  to 
comply. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  174,  175;  Dec.  Dig.  f  90.*] 

&  Sales  (IS  369,  384*)— Bbeach  of  Conibact 

— Remedies  of  Seller. 

In  a  contract  of  sale,  where  the  seller  has 
fulfilled  his  pa:rt  of  the  contract  and  delivered 
the  goods  to  the  purchaser  or  his  designated 
agent,  this  is  all  he  can  do ;  and  if  the  pur- 
chaser refuses  to  accept  the  goods  from  this  des- 
ignated agent,  the  seller  is  entitled  to  recover, 
as  his  true  measure  of  damages  for  nonfulfill- 
ment, the  contract  price  of  the  goods,  where 
there  is  a  price  agreed  upon,  or,  where  there 
is  no  agreed  price,  the  market  value  of  the  goods 
where  delivery  is  made.  And  in  such  case  the 
seller  may,  if  he  choose,'  abandon  the  goods,  and 
leave  them  in  the  hands  of  the  carrier  (the  desig- 
nated agent  in  this  case  being  a  carrier),  and 
the  rights  of  the  vendor  are  not  affected  by  the 
fact  that  the  carrier  subsequently  sells  the 
goods  for  freight  and  demurrage.  This  the  car- 
rier had  the  right  to  do,  and  the  purchaser  to 
expect  as  one  of  the  results  of  the  breach  of 
his  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §3  1083,  1084,  1098;  Dec.  Dig.  {S  3ti9, 
381.*] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  I.  H.  Castlen  against  N.  E. 
Marshbum.  There  was  a  verdict  for  plain- 
tiff, and  defendant's  motion  for  a  new  trial 
was  granted-  Plalntltt  brings  error.  Re- 
versed. 

Hatton  Lovejoy  and  H.  E.  Chambllss,  for 
plaintiff  In  error.  A.  H.  Thompson,  for  de- 
fendant in  error. 

HILL,  C.  J.  Castlen  sued  Marshburn  in 
the  city  court  of  La  Grange  for  $209.28,  the 
alleged  value  of  1,308  peach  crates  sold  and 
shipped  to  the  defendant  by  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff, 
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and  the  defendant's  motion  for  a  new  trial 
was  granted.  The  plaintiff  assigns  error  In 
the  Judgment  granting  this  new  trial.  There 
was  little  conflict  In  the  evidence,  and  the 
following  are  substantially  the  facts: 

The  defendant,  at  Stone  Mountain,  Oa., 
called  up  by  telephone  Haygood  Bros.,  at 
Culloden,  6a.,  and  one  of  the  firm  answered 
the  call.  Marshbum  wanted  to  buy  from 
the  firm  some  peach  crates,  and  Haygood  told 
him  that  he  had  none  to  sell,  but  that  Oast- 
len  did  have  peach  crates  to  sell,  and  Marsh- 
Dum  could  speak  to  him.  Marshbum  then 
asked  Haygood  to  call  Castlen  to  the  tele- 
phone, which  Haygood  did,  patting  Into 
Castlen's  band  the  receiver.  Marshbum  told 
Castlen  over  the  telephone  that  he  was  N. 
E.  Marshbum,  at  Stone  Mountain,  Ga.,  and 
Castlen  told  him  who  he  was.  Marshburn 
and  Castlen  had  some  dlfBculty  In  making 
each  other  understand  their  conversation 
over  the  telephone,  and  they  both  requested 
the  operator  to  repeat  to  each  the  con- 
versation.- The  operator  thereupon  repeated 
to  Oastlen  at  Cnlloden  the  exact  message 
that  Marshbum  told  her  to  repeat,  to  wit, 
that  he  (Itlarshbum)  wanted  some  peach 
crates,  and  wanted  them  shipped  over  the 
Southern  Railway,  and  the  operator  then  re- 
peated to  Marshbum  the  statement  of  Cast- 
len that  he  had  the  peach  crates  that  Marsh- 
bum wanted  and  would  ship  them  accord- 
ing to  his  directions.  The  operator  thought 
that  she  was  repeating  a  conversation  be- 
tween Marshburn  and  one  of  the  Haygood 
Bros. ;  but  the  evidence  shows  that  the  con- 
versation which  she  did  repeat  was  be- 
tween Marshbum  and  Castlen,  whom  Hay- 
good had  called  to  the  telephone'  to  receive 
the  message  from  Marshburn.  In  compliance 
with  this  parol  contract,  Castlen  Immediately 
shipped  by  the  first  train  the  peach  crates 
which  Marshburn  had  ordered.  Upon  their 
arrival  at  Stone  Mountain  in  due  course  of 
transportation,  Marshbum  refused  to  accept 
them.  In  further  proof  of  the  parol  con- 
tract made  between  Marshbum  and  Castlen 
there  was  evidence  that  Marshbum,  or  some 
one  acting  in  bis  name,  confirmed  the  order 
from  Marshbum  to  Castlen  through  the 
medium  of  the  operator,  and  there  was  also 
evidence  that  Marshbum  admitted  giving  the 
order  for  the  peach  crates,  and  their  recep- 
tion at  Stone  Mountain.  The  evidence  fur- 
ther shows  that  Oastlen  was  directed  by 
Marshbum  to  attach  a  sight  draft  for  the 
value  of  the  peach  crates  to  the  bill  of  lad- 
ing and  forward  }t  for  collection.  This  was 
done  by  Castlen,  and  Marshburn  refused  to 
pay  the  sight  draft.  Castlen  thereupon  went 
to  Stone  Mountain  and  made  an  effort  to 
collect  the  amount  for  the  crates.  Failing  to 
collect  It,  he  brought  suit  against  Marsb- 
buru  for  the  value  of  the  crates.  These  facts 
(which,  in  view  of  the  verdict,  must  be  ac- 
cepted as  the  truth  of  the  transaction)  would 
seem  clearly  to  prove  that  the  verdict  was 


right,  unless  It  contravened  some  principle 
of  law. 

No  complaint  was  made  by  Marshburn  aa 
to  the  quality  or  quantity  of  the  peach 
crates,  or  that  they  were  received  too  late. 
He  sets  up  the  following  three  defenses: 
First.  He  denies  that  he  ever  made  any 
contract  with  Castlen  for  the  purchase  of 
the  peach  crates.  He  states  that  he  never 
ordered  them  from  him,  did  not  agree  to  or- 
der them  from  him,  and  In  fact  did  not 
know  Castlen  at  all  In  the  transaction.  Sec- 
ond. He  sets  up  that  the  alleged  contract 
which  was  the  basis  of  the  suit  was  not 
in  writing,  and  was  therefore  obnoxious  to 
section  2693  of  the  Civil  Code  of  1895,  which 
says  that  "to  make  the  following  obliga- 
tions binding,  the  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  by  him  lawfully  author- 
ized :  •  *  •  Any  contract  for  the  sale  of 
goods,  wares  and  merchandise  in  existence, 
or  not  in  esse,  to  the  amount  of  $50  or  more." 
Third.  He,  sets  up  that  there  was  never  any 
delivery  of  the  crates  to  him,  nor  any  ac- 
ceptance of  any  of  the  crater  ty  himself,  or 
by  any  one  for  him. 

1.  The  first  defense  Is  one  of  fact,  and,  as 
above  intimated,  is  clearly  shown  by  the  evi- 
dence not  to  have  been  the  truth.  The  evi- 
dence In  behalf  of  the  plaintiff  clearly  estab- 
lishes the  contract  by  Marshbum  with  Cast- 
len for  the  purchase  of  the  crates.  Under 
the  evidence  It  Is  absurdly  technical  to  ipsist 
that  the  contract  was  made  with  Haygood 
Bros.,  and  not  with  Castlen.  Haygood  testi- 
fied that  he  distinctly  told  Marshburn  over 
the  telephone  that  he  did  not  himself  have 
any  crates  for  sale,  but  that  Castlen  did,  and 
at  Marshbum's  request  he  called  Castlen  to 
the  telephone;  and  Marshburn  himself  testi- 
fies that  the  conversation  between  them  was 
carried  on  through  the  medium  of  the  opera- 
tor at  their  mutual  request,  because  they 
could  not  understand  each  other  over  the 
phone.  In  other  words,  the  operator  was 
thus  constituted  the  agent  of  both  parties  for 
the  purpose  of  making  the  contract  In  ques- 
tion. No  objection  was  made,  to  the  testi- 
mony of  this  operator  giving  the  details  of 
the  contract  made  between  the  two.  The 
fact  that  she  thought  that  she  was  repeating 
a  conversation  between  Marshbum  and  Hay- 
good is  Immaterial,  for  she  was  In  fact  re- 
peating a  conversation  between  Marshbum 
and  Castlen,  which  both  Marshburn  and  Cast- 
len understood.  Therefore  the  parol  con- 
tract for  the  purchase  of  these  crates  by 
Marshburn  from  Castlen  was  overwhelmingly 
shown  by  this  evidence,  and,  if  It  needed  any 
confirmation.  It-  was  confirmed  by  the  evi- 
dence of  the  dispatch,  signed  by  Marshbum 
and  directed  to  Castlen,  Instructing  him  to 
draw  a  draft  and  attach  it  to  the  bill  of  lad- 
ing, and  by  Marshbum's  admission  that  he 
had  ordered  the  crates  from  Castlen,  and  thiat 
they  had  been  received  at  Stone  Mountain, 
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addressed  to  Uarahburn,  although  he  had  re- 
fused to  accept  them.  In  other  words,  It  ful- 
ly and  clearly  established,  not  only  the  con- 
tract, but  the  breach  of  the  contract  by 
Marshbum. 

2.  Was  the  contract  obnoxious  to  the  stat- 
ute of  frauds  as  contained  in  sections  2693 
and  2694  of  the  Civil  Code  of  1895?  .Although 
the  contract  was  one  which  the  law  required 
to  be  In  writing,  it  was  taken  out  of  the  op- 
eration of  the  statute,  for  the  reason  that  the 
plaintifF  had  fully  performed  his  part  of  the 
contract  He  had  loaded  and  shipped  the 
crates,  and  had  delivered  them  to  the  South- 
ern Railway  Company  by  express  direction 
of  the  defendant.  He  had  not  contracted  to 
deliver  to  the  defendant,  but  to  the  Southern 
Railway  Company  for  the  defendant  He  had 
done  everything  that  he  was  called  upon  to 
do  under  the  contract  The  learned  counsel 
for  the  defendant  in  error  seems  to  rely  sole- 
ly npon  subdivision  7  of  section  2693,  and  in- 
sists that  under  this  section  there  was  no 
delivery  and  acceptance  of  the  crates  by  the 
defendant.  He  overlooks,  however,  section 
2694,  which  explicitly  declares  that  the  stat- 
ute of  frauds  does  not  extend  to  the  follow- 
ing cases:  When  the  contract  has  been  fully 
executed;  and  where  there  has  been  such 
part  performance  of  the  contract  as  would 
render  it  a  fraud  of  the  party  refusing  to 
comply,  if  the  court  did  not  comx>el  a  per- 
formance. The  general  rule  is  that,  where 
personal  property  bought  la  delivered  to  a 
carrier  by  the  seller,  directed  to  the  con- 
signee, it  is  in  law  a  delivery  to  the  consignee. 
But  In  this  case  the  evidence  shows  that  the 
crates  were  not  only  delivered  to  the  carrier 
designated  by  the  purchaser,  and  addressed 
to  the  consignee,  but  that  they  were  trans- 
ported to  Stone  Mountain,  the  address  of  the 
consignee,  and  some  of  them  actually  deliver- 
ed to  him,  but  he  afterwards  refused  to  ac- 
cept them.  It  cannot  be  doubted  that  the 
contract  was  fully  performed  on  his  part  by 
the  seller.  Where  the  seller  has  complied 
with  his  part  of  the  parol  contract  to  ship 
fruit  by  packing  the  fruit  ready  for  ship- 
ment, this  will  take  the  contract  out  of  the 
statute,  under  section  2694,  though  there  Is 
evidently  no  delivery  and  acceptance  under 
section  2693,  subd.  7.  Armour  &  Company  v. 
Ross  &  Barfleld,  110  Ga.  413  (4),  85  S.  E.  787. 
This  decision  is  controlling  on  this  point 
But  we  think  the  law  is  clear  under  the  stat- 
ute, even  without  the  decision.  In  the  case 
of  Brunswick  Grocery  Co.  v.  Lamar,  116  Ga. 
4,  42  S.  R  366,  the  Supreme  Court  again  rec- 
ognizes the  rule  that  a  contract  may  be  en- 
forceable under  section  2694  of  the  Civil  Code, 
where  there  is  no  delivery  and  acceptance 
under  section  2693,  subd.  7.  Certainly  It  can- 
not be  reasonably  questioned  that  the  facts 
prove  "such  part  performance  of  the  con- 
tract" by  Castlen  as  would  render  it  a  fraud 
if  Marshbum  was  not  compelled  also  to  per- 
form. 


3.  It  is  contended  that  there  was  never 
any  delivery  of  the  crates  to  the  purchaser 
by  the  seller,  but  that  on  the  contrary,  the 
seller  retained  the  title  to  the  goods  in  him- 
self, as  was  evidenced  by  the  facts  that  he 
drew  a  sight  draft  and  attached  it  to  the 
bill  of  lading,  nnd  that  he  furth^niore  came 
to  Stone  Mountain  and  abandoned  the  crates, 
leaving  them  in  the  possession  of  the  rail- 
road company,  to  be  sold  for  freight  and  de- 
murrage. The  purchaser  under  the  evidence 
had  directed  the  seller  to  draw  a  sight 
draft  and  attach  it  to  the  bill  of  lading,  and 
the  remedies  of  the  seller,  where  the  buyer 
refuses  to  accept  goods,  are  the  same  wheth- 
er the  goods  are  shipped  open,  or  sight  draft 
with  bill  of  lading  attached.  McCord  v. 
Laldley,  87  6a.  221,  13  S.  B.  609;  Mendel 
V.  MlUer,  126  Ga.  837,  66  S.  E.  88,  7  L.  R.  A. 
(N.  S.)  1184.  In  this  case,  under  the  evl- 
d^ice,  the  buyer  refused  to  accept  the  crate 
without  valid  excuse.  The  vendor,  there- 
fore, had  the  right  to  abandon  the  property, 
treat  it  as  the  purchaser's,  and  sue  for  the 
purchase  price;  and  this  is  true,  although 
the  pr<^erty  be  perishable  and  the  vendee 
lose  the  property  as  a  Result  Pollen  v.  Le 
Roy,  30  N.  Y.  556.  The  New  York  Court  of 
Appeals,  in  Hunter  v.  Wetsell,  84  N.  Y.  549, 
38  Am.  Rep.  544,  In  a  case  where  none  of 
the  goods  bought  had  been  delivered,  but 
partf  payment  had  been  made,  and  the  seller 
offered  to  deliver  all  the  goods,  which  the 
purchaser  refused  to  accept  and  the  vendea 
sued  for  the  purchase  price,  held  that,  "al- 
though the  property  was  perishable,  this  does 
not  alter  the  situation.  He  (the  vendor)  was 
not  bound  to  sell  the  hops  at  auction  after 
due  notice  and  on  account  of  tl^'-n^rendee.  He 
might  have  done  so,  but  -«s  :  liberty  to 
abandon  the  property,  t  thateatt  aihe  vendee's 
and  sue  the  latter  fqict,  %  tb()rt-"  -^d  in 
Benjamin  on  Sales,  {  "Jfy-.-joi  Its  declared: 
"The  recent  American  doctriue,  sustained  by 
the  weight  of  authority,  gives  the  seller,  who 
has  completed  a  chattel  made  to  order,  or 
who  holds  ready  for  delivery  goods  contract- 
ed for  undw  an  executory  contract  of  sale, 
a  choice  of  remedies.  A  vendor  in  such  a 
case  may,  if  he  choose,  abandon  the  prop- 
erty, treat  it  as  the  vendee's,  and  sue  the 
latter  for  the  price,"  It  has  even  been  held 
by  many  courts  that  where  the  purchaser 
refuses  to  accept  the  property,  the  seller 
may  leave  it  with  a  third  person  and  sue 
the  purchaser  for  the  price.  In  the  case  of 
Bookwalter  v.  Clark  (C.  C.)  10  Fed.  793,  the 
learned  Judge  announces  the  law  on  this  point 
as  follows:  "Where  goods  are  made  to  order, 
the  seller  can  recover  the  contract  price  on 
tender  of  the  goods.  The  plaintiff  is  entitled 
to  such  relief  as  the  facts  seem  to  Justify, 
whether  it  be  a  Judgment  for  the  purchase 
price,  as  in  assumpsit,  or  for  damages  for 
a  nonfulfillment  of  the  contract  on  defend- 
ant's part    If  the  plaintiff  has  fulfilled  his 
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contract,  and  delivered,  or  tendered  delivery, 
this  Is  all  he  can  do;  and  If  the  defendant 
refuses  to  accept  the  goods,  I  think  the  plain- 
tiff Is  entitled  to  recover,  aa  his  true  meas- 
ure of  damages  for  nonfulfillment,  the  con- 
tract price  of  the  article."  See,  also,  Be- 
ment  ▼.  Smith,  15  Wend.  (N.  T.)  493. 

Here  the  property  bought  by  the  defend- 
ant from  the  plaintiff  was  delivered  by  the 
plaintiff  to  the  railroad  according  to  defend- 
ant's directions,  addressed  to  the  defendant. 
The  defendant  refused  to  accept  the  crates 
or  to  pay  for  them.  Under  these  circum- 
stances, which  was  the  seller  to  do?  What 
did  he  have  a  right  to  do?  What  did  the 
law  authorize  him  to  do?  What  remedy 
would  give  him  just  and  adequate  compen- 
sation for  his  performance  of  his  part  of 
the  contract?  If  he  was  required  tmder  the 
law,  as  contended  by  counsel  for  defendant, 
to  retain  the  goods  and  recover  the  difference 
between  the  contract  price  and  the  market 
price,  he  would  have  lost  the  amount  of  the 
freight  from  Culloden  to  Stone  Mountain  and 
return,  and  all  expenses,  which,  according 
to  the  evidence,  amounted  to  $00.  Had  he 
resold  the  property  ahd  recovered  the  differ- 
ence between  the  contract  price  and  the 
price  of  resale,  he  would  still  have  lost  the 
freight  and  expenses,  amounting  to  $90.  And 
if  he  had  reshlpped  the  property  to  Cnlloden, 
and  held  It,  and  sued  for  the  contract  pflce, 
he  would  have  lost  the  freight  and  expenses, 
amounting  to  $90;  and  if  he  had  paid  the 
freight,  and  stored  the  property  in  Stone 
Mountain,  and  sued  for  the  contract  price, 
he  would  have  lost  the  freight  for  loading 
and  reloading  and  transporting  to  the  houde 
of  storage.  .^ 

The  learid  t*,^''!  Judge,  in  his  order  grant- 
ing a  newlalistafestra?  *^*''  "°*^®'  ^•^  "view 
of  the  lawhe  vi(]e;,»{  ^ce  does  not  show  any 
such  stora  oretent  ha '^''"'^  **'  ^^  crates  by 
the  vendoicrxn.'  cot  Tendee  as  would  author- 
ize the  recovery  of  the  full  purchase  price 
of  the  crates."  We  do  not  agree  with  this 
view  of  the  law,  under  the  evidence.  We 
think  that  the  course  adopted  by  the  plain- 
tiff, upon  the  failure  of  the  defendant  to  com- 
ply with  his  contract  and  accept  and  pay  for 
the  crates,  was  fully  authorized  by  .law,  and 
was  the  only  remedy  under  which  he  could 
recover  adequate  compensation  for  the  dam- 
ages which  he  had  Incurred  by  the  breach  of 


the  contract  on  the  part  of  the  defendant 
He  left  the  goods  with  the  railroad  company. 
This  Is  not  a  case  where  the  goods  ordered 
remained  still  in  the  hands  of  the  seller  un- 
shipped, with  no  expenses  incurred,  and 
where  the  order  is  countermanded.  In  that 
case  the  seller  can  be  fairly  compensated  by 
either  of  the  remedies  provided  by  section 
3551  of  the  Civil  Code.  Here  the  goods  bad 
been  shipped  and  had  arrived  at  their  des- 
tination before  they  were  refused.  Expenses 
of  shipping  had  been  incurred,  and  the 
freight  charges  had  also  been  incurred,  and 
it  seems  to  us  clear  that  any  remedy  which 
would  require  the  seller,  under  these  facts, 
to  bear  the  loss  of  freight  and  expenses 
which,  under  the  contract,  he  was  not  to 
bear,  would  have  been  inadequate  and  un- 
just. In  our  opinion,  the  last  remedy  given 
to  the  seller  under  section  3551,  supra,  fully 
authorizes  this  suit  In  form  and  substance. 

As  very  pertinently  and  strongly  suggested 
by  the  learned  counsel  for  the  plaintiff  in  er- 
ror In  his  most  excellent  brlkt:  "The  seller 
had  compiled  with  every  agreement  by  him 
made.  The  goods  were  at  their  destination, 
the  depot  of  the  buyer,  in  the  hands  of  re- 
sponsible parties.  Under  these  facts,  why  is 
not  the  seller  entitled  to  pay  for  his  goods? 
What  principle  of  law  or  justice  requires 
that  the  seller  do  more  than  comply  with  ev- 
ery provision  of  his  contract?  Who  has  de- 
faulted? Not  the  seller.  If  any  further  bur- 
den or  expense  is  to  be  incurred,  upon  whom 
should  it  fall — ^upon  the  one  strictly  keeping, 
or  the  one  breaking  his  contract?"  We  con- 
clude that  under  every  principle  of  law,  of 
equity  and  justice,  under  the  evidence  in  this 
case,  practically  undisputed  on  material 
points,  the  plaintiff  Is  entitled  to  pay  for  his 
crates.  No  complaint  was  made  either  as  to 
the  quantity  or  quality  of  the  goods,  nor  aa 
to  any  delay  in  their  delivery.  The  plaintiff 
complied  with  the  letter  of  his  contract  The 
defendant  broke  the  letter  and  the  spirit  of 
his  contract  Two  juries  of  the  defendant's 
neighbors  have  found  that  the  plaintiff  was 
entitled  to  be  paid,  although  he  was  a  stran- 
ger; and  this  court  is  of  the  opinion  that  this 
just  verdict  should  be  allowed  to  stand,  and 
that  the  trial  court  erred  in  setting  aside  the 
verdict  and  granting  another  trial  to  the  de- 
fendant 

Judgment  reversed. 
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MABTZ,  Clerk,  ▼.  ROCKINGHAM  COUNTY. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17,  1910.) 

1.  SlATUTEB  (I  190»)— CON8TBU0TION. 

Where  the  language  of  a  statute  is  ambig- 
uous, the  court  in  construing  it  will  give  that 
construction  which  will  be  the  more  reasonable 
and  just ;  but  the  court  must  give  effect  to  the 
plain  language  of  a  statute^  however  absurd  the 
result  may  be,  and  leave  it  to  the  Legislature 
to  make  die  proper  changes. 

[Ed.'  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  266,  260;    Dec  Dig.  {  190.*] 

2.  Clerks  of  Coubts  (§  24»)— Compensation 

""*ST AT  U  TEH 

Act  March  S,  1908  (Laws  1908,  c.  130), 
requiring  the  clerk  of  the  circuit  court  to  make 
and  certify  copies  of  the  list  of  persons  who 
have  paid  the  poll  taxes,  and  providing  that 
for  copying  and  certifying  the  list  he  shall  be 
allowed  two  cents  for  each  ten  words  for  the 
first  copy,  "and  one-half  cent  for  each  ten 
words  for  all  other  copies  required,"  when  con- 
sidered in  the  light  of  the  history  of  the  act,  as 
originally  enacted  by  Act  March  10,  1904  (Laws 
1904,  c.  89  [Code  1904,  S  80bl).  and  the  com- 
pensation fixed  for  other  officers  for  prescribed 
duties  with  reference  to  the  poll  list,  gives  to 
the  deifc  a  half  cent  for  each  ten  words  for  all 
copies  required  in  addition  to  the  first  copy, 
and  does  not  give  him  a  half  cent  for  each  ten 
words  of  each  of  all  copies  in  addition  to  the 
first 

[Bd.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  f  24.*] 

Appeal  from  Circuit  Court,  Rocklngbam 
County. 

Proceedings  by  one  Martz,  Clerk  of  the 
Circuit  Court,  to  establish  a  claim  against 
the  County  of  Rocklngbam.  From  an  order 
of  the  circuit  court,  affirming  the  decision  of 
the  supervisors  of  the  county  disallowing 
the  claim  in  part,  claimant  appeals.  Af- 
firmed. 

Edward  C  Martz,  for  appellant  Conrad 
&  Conrad,  for  appellee. 

BUCHANAN,  J.  The  plaintiff  in  error,  the 
derk  of  the  circuit  court  of  Rockingham 
county,  presented  to  the  board  of  supervisors 
of  that  county  his  account  for  preparing 
lists  of  all  persons  having  paid  their  poll 
taxes  six  months  prior  to  the  November  elec- 
tion. 1910,  and  for  certifying  the  same,  as 
provided  by  an  act  of  assembly  approved 
March  3,  1908.     This  account  is  as  follows: 

First  copy,  13,750  words.  2  cents  for 
each  ten  woids $2760 

02  additional  copies,  13,7.'50  words  each, 
^  ct.  for  each  ten  words 426  2S 


Total  a/c. ^.  $453  75 

The  board  of  supervisors  allowed  blm  $34.- 
37  for  preparing  and  certifying  copies  of  the 
list,  and  $47.50,  the  cost  of  prinUng  the 
same.  Prom  that  action  of  the  supervisors 
the  clerk  appealed  to  the  circuit  court,  which 
affirmed  the  action  of  the  board  of  supervis- 
ors. In  doing  so,  the  court,  In  Its  written 
opinion  filed  with  the  record,  held  that  the 


sum  of  $34.37  allowed  by  the  sapervisors  for 
copying  and  certifying  the  said  list  was  the 
full  compensation  authorized  to  be  paid  by 
the  act  of  assembly ;  that  there  was  no  au- 
thority of  law  for  allowing  the  $47.50  for 
printing  the  list,  but,  as  there  was  no  ob- 
jection made  to  that  allowance  on  the  part 
of  the  county,  the  court  would  affirm  the  ac- 
tion and  order  of  the  board  of  supervisors. 
To  the  order  of  the  circuit  court  this  writ  of 
error  was  awarded. 

By  the  act  of  March  3,  1908  (Laws  1908, 
c.  130),  it  is  made  the  duty  of  the  treasurer 
of  each  county  and  city  to  make,  at  least  five 
months  before  Che  second  Tuesday  in  June 
and  each  regular  election  in  November,  a 
list  of  all  persons  in  his  county  or  city  who 
have  paid  not  later  than  six  months  prior  to 
each  of  said  dates  the  state  poll  taxes  re- 
quired by  the  Constitution  as  a  prerequisite 
to  voting,  with  the  clerk  of  the  circuit  court 
of  his  county  or  of  the  corporation  court  of 
his  city.  The  clerk,  within  ten  days  after 
the  receipt  of  the  list  so  filed  by  the  treasur- 
er, is  required  to  make  and  certify  as  many 
copies  of  said  list  as  there  are  voting  places 
In  said  county  or  city,  and  to  deliver  the 
same  to  the  sheriff  or  sergeant  of  his  county 
or  city.  The  clerk  Is  further  required  to 
make,  certify,  and  keep  in  his  office  for  pul>- 
llc  inspection  not  less  than  ten  copies  of  the 
said  treasurer's  list.  After  the  said  list  has 
been  corrected  as  provided  by  section  2  of  the 
act,  the  clerk  is  required  to  deliver  or  cause 
to  be  delivered  a  reasonable  time  before  any 
election  to  one  of  the  Judges  of  election  of 
each  precinct  in  the  county  or  city  a  like 
certified  copy  of  such  corrected  list,  and  also 
to  forward  to  the  auditor  of  public  accounts 
a  copy  thereof. 

The  compensation  for  these  services  is  fix- 
ed by  section  4  of  the  act,  and  is  as  follows: 

"For  making  and  certifying  such  list  the 
treasurer  shall  be  allowed  three  cents  for 
each  ten  words,  counting  initials  as  words, 
and  the  clerk,  for  copying  and  certifying 
the  same,  shall  be  allowed  two  cents  fot 
each  ten  words,  counting  initials  as  words, 
for  the  first  copy,  and  one-half  cent  for  each 
ten  words  for  all  other  copies  required  to 
be  made.  The  sheriff  or  sergeant  posting  the 
list  shall  receive  twenty-five  cents  for  each 
list  which  he  posts." 

Under  the  provisions  of  the  section  quoted 
It  is  plain  that  the  clerk  is  entitled  to  two 
cents  for  every  ten  words  of  the  first  copy 
of  the  list  made  by  him.  The  matter  in 
controversy  is  what  compensation  he  is  to 
receive  for  the  other  copies  required  to  be 
made. 

The  clerk's  contention  is  that  he  is  enti- 
tled to  receive  a  half  cent  for  every  ten 
words  of  eacli  additional  copy.  On  the  oth- 
er hand,  the  board  of  supervisors  insist  that 
for  the  additional  copies  made  the  clerk  is 
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entitled  to  one-balf  cent  for  eacb  ten  words 
of  the  Ust  as  compensation  for  the  whole 
nnmber  of  additional  copies,  and  not  for 
each  additional  copy  required. 

The  trial  court  was  of  opinion  that,  while 
the  language  used  was  not  the  best  that 
might  have  been  chosen,  yet  that  the  natural 
grammatical  Import  of  the  words  used  was 
that  the  derk  should  receive  one-half  cent 
for  each  ten  words  of  the  list  as  compensa- 
tion for  all  other  copies  required.  In -reach- 
ing that  conclusion  the  court  said : ,  "The 
language  is,  'one-half  cent  for  eacb  ten 
words  for  all  other  copies  required.'  If  it 
said,  'one-half  cent  for  eacb  ten  words  of 
eacb  of  all  other  cobles  required,'  or  'one- 
half  cent  for  each  ten  words  of  each  of  the 
other  copies  required,'  or  'one-half  cent  for 
each  ten  words  for  each  of  the  other  copies 
required,'  the  effect  would  be  different.  But 
the  language  means  and  is  equivalent  to 
'one-half  cent  for  each  ten  words  of  the  list 
as  compensation  for  all  other  copies  requir- 
ed.' That  is  the  natural  grammatical  Im- 
port of  the  words  used." 

If  this  is  the  plain  meaning  of  the  language 
used,  then  the  construction  reached  by  the 
trial  court  was  clearly  right.  But  if  that  be 
not  Its  plain  grammatical  meaning,  it  will 
Justify  the  conclusion  given  It  by  the  trial 
court  at  least  as  well  as  that  contended  for 
by  the  appellant  Treating  the  language  as 
ambiguous,  the  court  In  construing  It  may 
consider  which  of  the  two  constructions  in- 
sisted upon  Is  the  more  reasonable  and  Just, 
and  will  best  harmonize  with  the  legislative 
intent  as  gathered  from  the  whole  legislation 
on  the  subject.  See  Immigrant  Society,  etc., 
V.  Com.,  103  Va.  46,  48  S.  B.  509,  and  au- 
thorities cited. 

By  the  act  of  March  10,  1904  (Laws  1904, 
c.  89  [Code  1904,  §  86b])  which  the  act  of 
March  8,  1908  amends,  the  compensation  of 
the  clerk  for  the  same  services  Is  fixed  at 
"two  cents  for  each  ten  words,  counting  in- 
itials as  words,  for  the  first  copy,  and  the  ac- 
tual reasonable  costs  of  printing  or  other- 
wise making,  in  the  cheapest  way  obtainable, 
the  other  copies  which  he  is  required  to 
make." 

It  Is  apparent  from  this  provision  of  the 
act,  as  well  as  from  the  small  compensation 
allowed  the  treasurer,  the  sheriff,  and  the 
sergeant  for  the  services  required  of  them 
In  carrying  out  Its  provisions,  that  the  Leg- 
islature did  not  Intend  to  impose  upon  the 
counties  and  cities  any  greater  charge  for 
the  services  rendered  by  these  public  officials 
than  their  services  were  reasonably  worth. 
When  that  act  was  amended  by  the  act  of 
March  3,  1908,  no  change  was  made  in  the 
compensation  fixed  for  the  services  of  the 
treasurer,  sheriff,  and  sergeant  But  if  the 
contention  of  the  appellant  clerk  Is  correct, 
the  Legislature  Intended  that  he  should  re- 
ceive for  his  services,  not  what  they  were 


actually  or  reasonably  worth,  as  did  the  oth- 
er officers  mentioned,  but  several  times  as 
much. 

The  treasurer  of  Rockingham  county,  for 
collecting  the  material,  separating  the  names 
of  white  and  colored  voters,  and  making  out 
the  said  list  alphabetically,  was  entitled  to 
the  sum  of  $41.25,  and  the  sheriff,  for  post- 
ing the  lists  furnished  him  at  the  76  voting 
precincts  in  the  county,  was  entitled  to  the 
sum  of  ^.50,  while  the  derk  for  bis  services 
would  be  entitled  to  the  sum  of  $453.75 — 
five  or  six  times  as  much  as  his  services 
were  actually  worth,  if  he  had  the  copies 
printed,  as  he  had  the  right  to  do,  and  as 
he  did  do.  No  reason  is  given,  and  none  ex- 
ists, BO  far  as  we  can  see,  why,  in  carrying 
out  the  provisions  of  the  act,  the  treasurer, 
sheriff,  and  sergeant  should  be  required  to 
perform  the  duties  Imposed  upon  them  by 
the  act  in  the  Interest  of  the  people  for  what 
their  services  are  actually  worth,  or  less,  and 
the  clerk  should  receive  as  compensation  for 
performing  the  duties  Imposed  upon  him  five 
or  six  times  what  such  services  are  wortlL 
If  the  language  of  the  act  fixing  his  com- 
pensation plainly  gave  him  this  exorbitant 
compensation,  it  would  be  the  plain  duty  of 
the  court  to  so  decide,  for,  however  absurd 
or  unjust  a  law  may  be.  It  is  the  duty  of 
the  courts  to  give  It  full  effect,  and  leave  It 
to  the  Legislature  to  amend  or  make  such 
changes  in  the  law  as  It  may  deem  proper ; 
but  where  the  language  of  the  act  Is  am- 
biguous, the  courts  will  give  that  construc- 
tion to  it  which  will  be  the  more  reasonable 
and  Just,  and  such  was  the  construction  plac- 
ed upon  It  by  the  trial  court.  In  our  opinion. 

It  may  be  true,  as  argued,  that  the  com- 
pensation which  the  clerks  will  receive  under 
the  construction  placed  upon  the  act  Will  be 
less  than  their  services  are  worth,  or  the  nec- 
essary expenses  of  performing  the  duties  im- 
posed. This  we  think  is  true  also  In  the 
case  of  treasurers,  sheriffs,  and  sergeants  for 
performing  the  services  required  of  them. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  order  complained  of  should  be  af- 
firmed. 

Afllrmed. 

KEITH,  P.,  and  CARD  WELL,  J.,  absent 
'    .  (Ill  Va.  624) 

WASHINGTON  v.  WASHINGTON. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

Divorce  (i  37*)— GnouND— Desebtiow— What 
Constitutes. 

Desertion  was  shown,  entitling  the  wife 
to  aa  absolute  divorce,  where  it  appeared  that 
the  bu.sband  had  abandoned  her  continuously 
for  five  or  six  years,  during  which  time  he  had 
not  cohabited  with  her  or  contributed  any- 
thing toward  her  support,  though  she  endeavor- 
ed to  Induce  him  to  return  and  live  with  her. 

[Ed.  Note. — For  other  case8,'see  Divorce,  Cent. 
Dig.  §S  107-138 :    Dec.  Dig.  {  37.»] 
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Appeal  from  CArcult  Ck>nrt,  Rockingham 

County. 

Suit  by  Ida  Allen  Washington  against  Hen- 
ry Washington..  From  a  decree  for  defend- 
ant, plaintiff  appeals.  ReTersed  and  remand- 
ed, tor  decree  as  directed. 

Geo.  G.  Herring,  for  appellant 


HARRISON,  J.  This  bill  was  filed  by  Ida 
A.  Washington  to  obtain  a  divorce  from  her 
husband,  Henry  Washington,  on  the  grotnd 
of  desertion. 

The  statute  provides  that,  where  either 
party  willfally  deserts  or  abandons  the  oth- 
er for  three  years,  a  divorce  from  the  bond 
of  matrimony  may  be  decreed  (Code  1901,  g 
2257),  and  further  provides  that,  where  de- 
sertion is  the  ground,  the  husband  or  wllte 
may  tesUfy  (Code  1904,  {  3346a). 

The  uncontradicted  evidence  In  this  case 
shows  that  without  cause  the  defendant  has 
abandoned  his  wife  continuously  for  five  or 
six  years;  that  during  that  time  he  has  not 
cohabited  with  her,  and  has  contributed  noth- 
ing toward  her  support,  but  has  left  her  to 
shift  for  herself;  although  she  has  endeavor- 
ed to  induce  him  to  return  and  live  with  her. 
We  are  of  opinion  that  these  facts  constitute 
such  proof  of  desertion  as  entitles  the  appel- 
lant to  a  decree  of  divorce  from  the  bond  of 
matrimony.  Wherever  there  Is  an  actual 
breaking  off  of  matrimonial  cohabitation, 
-combined  with  the  Intent  to  desert  in  the 
mind  of  the  offender.  In  such  case  desertion 
is  established;  long-continued  absence  with' 
out  detaining  cause  being  the  most  potent 
means  of  proof  of  the  intent  to  desert  Har- 
ris V.  Harris,  31  Grat  13, 29;  Latham  v.  Lat- 
ham, 30  Grat  807;  Carr  v.  Carr,  22  Grat 
168;    Bailey  v.  Bailey,  21  Grat  43. 

The  circuit  court  having  denied  the  di- 
vorce, its  decree  must  be  reversed,  and  the 
cause  remanded,  for  a  decree  to  be  entered 
in  conformity  with  this  opinion. 

Reversed. 

CARDWBLL,  X,  absent 

(Ul  Va.  499) 

SOUTHETRN  RY.  CO.   v.  JOHNSON'S 
ADM'X. 
(SuiMreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910) 

1.  Masteb  and  Sebvart  ($  243*)— Death  of 
Sebvant  —  Railroads  —  Opebation  —  Vi- 
olation of  Rules. 

No  recovery  can  be  had  for  the  death  of  a 
railroad  engineer,  resulting  from  a  collision 
caused  by  his  willful  violation  of  a  rule  regu- 
lating the  operation  of  trains,  of  which  he 
had  knowledge  and  which  remained  unrepealed. 
[E!d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g§  682,  759,  775;  Dec.  Dig. 
I  243.*] 

2.  Master  and  Sebvant  (f  265*)— Death  or 
Sebvant  — Railboads  — Rules  —  Suspen- 
sion—Waives— PKoor. 

Where  plaintiff  sued  for  death  of  a  railroad 
engineer  in  a  collision,  due  to  his  violation  of  a 


rule,  and  claimed  that  the  rule  had  been  waived 
or  suspended,  the  burden  was  on  plaintiff  to 
show  that  violations  of  the  rule  had  been  so 
frequent  as  to  become  habitual,  that  the;  were 
known  or  by  ordinary  care  should  have  been 
known  by  those  charged  with  the  duty  of  en- 
forcing the  rules,  and  that  such  peisons  with 
such  knowledge  took  no  steps  to  compel  their  ob- 
servance. 

[E2d.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §S  894-906;  Dec.  Dig.  | 
265.*] 

3.   TbIAL  (I  2SB*)— iNSTBUOnONS. 

A\  here  a  railroad  en^neer  was  killed  in  a 
collision  due  to  his  violation  of  signal  rules,  and 
the  evidence  showed  neither  knowledge  of  in- 
fractions of  the  rule  by  the  superintendent  or  his 
assistants,  nor  a  fixed  habit  of  disregarding  the 
rule,  the  court  erred  in  submitting  to  the  jury 
whether  compliance  with  the  rule  had  been  sus- 
pended or  waived. 

[Ed,  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  Si  596-612;  Dec.  Dig.  {  252.*] 

Error  to  Circuit  Court  Shenandoah  County. 

Action  by  Amos  C  Johnson's  administra- 
trix against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed,  and  remanded  for  new  trial. 

Downing  &  Weaver  and  Robert  B.  Tunstall, 
for  plaintiff  in  error.  Walton  &  Walton  and 
John  M.  Johnson,  for  defendant  in  error. 

WHITTLE,  J.  The  Judgment  under  re- 
view was  recovered  by  the  defendant  in  er- 
ror (plaintiff  below)  for  the  alleged  negli- 
gent killing  of  her  Intestate,  Amos  D.  John- 
son, in  the  following  circumstances:  John- 
son was  engineman  on  train  177|  a  through 
freight  running  from  Harrisonburg  to  the 
Potomao  yards,  near  Alexandria,  Va.  At 
12:35  o'clock  in  the  afternoon  of  November 
9,  1908,  he  was  killed  at  Pugh's  Run,  a  point 
IV^  miles  east  of  Woodstock, 'in  a  head-on 
collision  with  No.  263,  a  local  freight  train. 
The  situation  will  be  made  plain  by  the  fol- 
lowing extract  from  the  petition  for  a  writ 
of  error: 

"In  the  operation  of  trains  on  the  Harrison- 
burg or  Manassas  branch,  the  defendant  in- 
stalled at  all  telegraph  stations  what  is 
known  as  the  'semaphore.'  This  semaphore 
consists  of  two  paddles,  one  being  used  for 
east-bound  trains  and  the  other  for  west- 
bound trains..  These  paddles  are  connected 
with  and  operated  by  the  agent  or  operator 
at  the  various  stations  by  means  of  levers, 
which  are  located  in  the  latter's  office.  The 
normal  position  of  these  paddles  is  hori- 
zontal, and  when  in  this  position  the  signal 
shows  red.  Indicating  danger.  Whenever  a 
train  approaches  a  telegraphic  station,  the 
rules  require  the  engineman  to  sound  four 
short  blasts  of  the  whistle,  which  is  a  sig- 
nal to-  the  operator  to  lower  the  'paddle  from 
danger  to  proceed,  in  the  event  there  are  no 
orders  held  by  him  for  that  train.  If,  how- 
ever, the  operator  has  orders,  the  paddle  re- 
mains at  danger.  As  a  station  Is  approached, 
if  the  engineman  fails  to  see  the  paddle  fall 
or  changed  to  proceed  before  coming  to  a 
stop,  he  is  then  positively  forbidden  to  pro- 
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ceed  or  leave  that  station  until  be  receives 
either  a  train  order  or  a  clearance  card. 
This  clearance  card  is  a  written  form,  signed 
by  the  operator,  addressed  to  the  particular 
train,  stating  that  he  holds  no  orders  for 
that  train.  This  card  Is  delivered  in  dupli- 
cate, one  of  which  the  conductor  hands  to 
the  engineinan,  the  other  being  held  by  him; 
the  card  stating  in  large  letters:  'Conductor 
and  engineman  must  each  have  a  copy,  and 
see  that  their  train  is  correctly  designated  In 
the  above  form.'  Train  orders  are  delivered 
by  the  operator  to  the  conductor.  He  re- 
ceives two  copies,  one  for  himself  and  the 
other  for  the  engineman ;  it  being  made  the 
duty  of  the  engineman  to  demand  his  copy 
from  the  conductor,  since,  in  the  movement 
of  trains  by  orders  and  observance  signals, 
the  responsibility  of  the  engineman,  under 
the  rules,  is  equal  with  that  of  the  con- 
,  ductor." 

At  11:40  a.  m.  ah  order  was  sent  to  the 
operator  at  Edinburg,  a  station  6  miles  west 
of  Woodstock,  directing  174  to  meet  263  at 
Woodstock.  The  same  order  was  delivered 
to  train  263  at  Strasburg  Junction,  a  station 
12  miles  east  of  Woodstock.  Johnson's  train 
arrived  at  Edinburg  at  12 :01,  and  the  sema- 
phore being  set  for  danger  he  gave  the  re- 
quired signal,  but  the  paddle  remained  at 
danger,  which  notified  him  that  orders  were 
held  for  the  train,  or  that  he  should  not  pro- 
ceed until  he  received  an  order  or  a  clear- 
ance card.  There  was  conflict  in  the  testi- 
mony touching  the  delivery  of  the  order  to 
the  conductor  at  Edinburg  informing  him 
that  174  was  to  'meet  263  at  Woodstock; 
but,  however  that  may  have  been,  it  is  un- 
disputed that  Johnson,  in  flagrant  violation  of 
rule  4,  departed  from  Edinburg  and  pro- 
ceeded on  his  Journey  without  having  re- 
ceived either  an  order  or  a  clearance  card. 
The  evidence  also  tends  to  show  that  when 
174  approached  Woodstock,  both  paddles  of 
the  semaphore  were  down,  which  under  rule 
4  was  an  imperfect  signal;  and  rule  27  de- 
clares that  "a  signal  imperfectly  displayed, 
or  the  absence  of  a  signal  at  a  place  where 
a  signal  is  usually  shown,  must  be  regarded 
as  a  stop,  and  the  fact  reported  to  the  8Ui)er- 
Intendent."  The  evidence  tends  further  to 
show  that,  after  remaining  at  Woodstock 
about  two  minutes,  Johnson,  in  violation  of 
the  last-mentioned  rule,  left  that  station  at 
12:29,  and  the  collision  occurred  at  12:35. 
To  break  the  force  of  Johnson's  disregard 
of  these  vital  regulations,  the  plaintiff  under 
took  to  show  that  they  had  been  so  frequently 
violated  by  the  employes  of  the  defendant  as 
to  warrant  the  jury  in  believing  that  the  su- 
perintendent and  his  assistants  were  advised 
of  that  condition  and  acquiesced  in  the  non- 
observance  of  the  rules.  Accordingly  the 
trial  court,  apon  that  theory  and  over  the  ob- 
jection of  the  defendant,  instructed  the  lury 
"that  it  Is  the  duty  of  a  railroad  company  to 
adopt,  promulgate,  and  enforce  proper  rules 
for  the  guidance  and  control  of  its  employes 


engaged  in  the  hazardons  doty  Incident  to 
the  moving  and  running  of  trains,  and  par- 
ticularly to  avoid  collision  between  trains 
moving  towards  each  other  on  the  same  track 
from  opposite  directions,  and  that  on  the 
failure  of  said  company  in  either  one  of  the 
above  particulars — that  is  to  say,  the  adop- 
tion, promulgation,  and  enforcement  of  said 
rules — they  may  find  the  company  negligent 
And  if  they  believe  from  the  evidence  that 
the  said  rules  were  frequently  disregarded 
by  the  employes  on  defendant's  trains,  with 
the  knowledge  or  acquiescence  on  the  part  of 
those  persons  whose  duty  it  was,  under  oth- 
er rules  of  the  company,  to  report  the  same 
to  the  superintendent's  ofiSce,  the  Jury  may 
be  warranted  from  such  circumstances  in 
imputing  knowledge  of  the  condition  of  af- 
fairs in  this  respect  to  the  railroad  company, 
or  the  want  of  ordinary  care  on  its  part  in 
the  performance  of  its  duty  if  it  remained  In 
ignorance  of  a  disregard  of  its  rules  as  afore- 
said." 

The  plaintltC,  in  support  of  the  instruction, 
examined  six  railroad  men  as  witnesses, 
three  of  whom — a  conductor,  an  engineman, 
and  a  brakeman — ^with  an  -  average  experi- 
ence of  14  years  each,  testified  that  they  had 
never  violated  the  rule  themselves,  and  bad 
no  knowledge  of  its  having  been  violated 
by  other  employes.  Of  the  remaining  three 
witnesses,  Chapman,  who  had  been  station 
agent  at  Woodstock  for  27  years,  testified 
that  the  rule  bad  been  in  force  grenerally 
throughout  his  entire  term  of  service;  that 
during  that  period,  however,  be  had  known 
the  mle  to  be  disregarded,  but  he  could  re- 
call no  particular  instance  of  its  violation. 
Tochum,  a  conductor,  and  Hawkins,  an  extra 
brakeman,  also  testified  that  they  had  known 
the  rule  to  be  violated.  The  plaintiff  like- 
wise proved  the  general  rule  of  the  company 
requiring  employ^  to  report  all  violations 
of  rules  to  the  superintendent  or  his  assist- 
ant, who  are  charged  with  their  enforcement 

The  defendant  then  introduced  the  su- 
perintendent and  assistant  superintendents, 
whose  terms  of  service  covered  a  period  of 
7  years,  and  proved  that  they  had  uniform- 
ly enforced  observance  of  the  rule,  and  that 
no  single  instance  of  its  violation  had  been 
brought  to  their  notice. 

The  imperative  necessity  for  adherence  to 
the  policy  of  enforcing  strict  observance  of 
the  rules  in  question  is  obvious.  Indeed, 
failure  of  duty  either  by  railroad  companies 
or  their  employes  in  a  matter  so  essential  to 
the  protection  of  life  and  property  would  be 
little  short  of  criminal.  And  the  courts'  can- 
not be  too  careful  to  avoid  impairing  the  use- 
fulness of  such  rules  by  engrafting  upon 
them  unnecessary  limitations  by  way  of  ex- 
ception or  qualification. 

In  Elmgren  v.  Chicago,  etc.,  R.  Co.,  102 
Minn.  41,  112  N.  W.  1067,  12  L.  B.  A.  (N. 
S.)  754,  the  court  says:  "It  Is  of  the  utmost 
Importance,  as  a  matter  of  public  policy,  that 
the  strict  observance  of  these  rules  abooM 
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be  Insisted  upon  by  railroad  companies,  and, 
whenever  opportunity  occurs,  by  the  courts. 
Tbe  appalling  fatalities  to  human  life  and 
the  great  destruction  of  property  consequent 
upon  mismanagement  and  neglect  of  signal 
devices  is  in  large  measure  avoidable.  How- 
ever much  sympathy  may  be  naturally  felt 
for  overworlied  employ^,  a  rule  of  law 
which  would  ignore  in  any  degree  tbe  safe- 
ty of  tbe  public  would  be  little  less  than 
calamitous.  If  a  clear  case  of  violation  of 
the  solemn  duty  on  the  part  of  an  employ^ 
to  regard  signals  be  shown,  he  must  foe  held 
to  be  in  no  position,  in  the  absence  of  a  sat- 
isfactory explanation,  to  recover  damages  in 
a  measure  occasioned  by  his  own  fault" 

The  correct  principle  dedndble  from  tbe 
authorities  with  respect  to  waiver  or  suspen- 
Bion  of  a  rule  by  way  of  estoppel  from  ac- 
quiescence may  be  stated  as  follows:  "The 
burden  is  upon  the  plaintiff  to  establish 
three  elements,  all  of  'which  must  concur : 
(1)  The  violations  must  hare  been  so  fre- 
quent as  to  become  habitual.  (2)  The  viola- 
tions must  have  been  known,  or  by  the  ex- 
ercise of  ordinary  care  should  have  been 
known,  by  the  employ^  or  employes  charged 
with  the  duty  of  enforcing  the  rules  involv- 
ed. (3)  The  employ^  charged  with  the  duty 
of  enforcing  the  rule,  being  thus  aware  of  its 
habitual  violation,  took  no  steps  to  secure 
and  compel  an  observance."  Wright  v. 
Southern  Ry.  Co.,  101  Va.  36,  42  S.  £1.  913, 
Driver  v.  Southern  By.  Co.,  103  Va.  650,  49 
S.  E.  1000,  and  Lane  Bros.  v.  Seakford,  106 
Va.  93.  55  S.  E.  556,  are  in  harmony  with  the 
great  weight  of  authority  on  the  subject  and 
support  the-  principle  above  enunciated. 

In  the  Wright  Case  it  was  shown  that  the 
rule  there  involved  was  uniformly  and  con- 
tinuously disregarded,  with  the  knowledge 
of  tbe  foreman  of  car  repairs,  whose  duty  it 
was  to  enforce  it,  and  who  took  no  action 
whatever  in  regard  to  its  violation. 

In  tbe  Driver  Case  (citing  the  former 
case  with  approval)  the  court  says:  "For  it 
is  settled  law  that  an  employe  will  not  be 
absolved  from  the  imputation  of  contribu- 
tory negligence  for  violating  a  rule  of  the 
master,  made  for  hia  own,  as  well  as  for  the 
protection  of  others,  because  .that  rule  is 
habitually  disregarded,  unless  it  appears 
(and  the  burden  is  on  the  plaintiff  to  show 
ibis)  that  it  was  done  wltb  the  knowledge  of 
the  master,  or  he  had  so  neglected  to  en- 
force it  as  that  his  conduct  amounted  to  a 
suspension  of  the  rule."' 

Lane  Bros.  Co.  v.  Seakford,  supra,  pro- 
claims ^be  general  principle  that  the  master 
must  exercise  reasonable  care  to  enforce 
proper  rules  adopted  for  the  guidance  and 
protection  of  his  employes. 

In  Bailey's  Personal  Injuries,  g  3367,  it  is 
Kdd:  "Evidence  that  employ^  of  a  railroad 
company  were  accustomed  to  act  in  violation 
of  a  rule  is  not  admissible  to  establish  a 
waiver  of  the  rule,  unless  it  be  shown  that  a 
knowledge  of  tbe  custom  was  knows  to  the 


officers  charged  with  the  enforcement  of  the 
rule." 

Again,  at  section  3372b,  the  learned  author 
says:  "In  order  to  claim  a  waiver  of  a 
Imown  rule  by  an  employ^  on  the  ground 
that  the  rule  had  been  habitually  disregard- 
ed, and  relieve  him  from  tbe  imputation  of 
contributory  negligence  in  failing  to  observe 
it,  he  must  sho^v  that  knowledge  of  such  nou- 
observance  by  tbe  employes  was  brought 
home  to  the  master.  *  *  *  It  makes  no 
difference  that  other  employes  frequently  or 
customarily  disregarded  the  rule,  unless  the 
company,  with  knowledge  of  their  practice, 
acquiesced  in  it  in  a  way  to  sanction  it,  or 
practically  to  abrogate  the  rule.  Nothing 
would  relieve  the  servant  from  abiding  by 
his  uniform  orders." 

In  Francis  v.  Kansas  City,  etc.,  R.  Co.,  110 
Mo.  387,  19  S.  W.  935,  the  court  says:  "It 
would  be  most  unreasonable  and  unjust,  aft- 
er Imposing  upon  the  master  the  duty  of  pro- 
mulgating a  rule  for  securing  the  safety  of 
his  servant,  to  permit  the  servant  to  recover 
from  the  master  damages  for  injuries  which 
the  observance  of  tbe  rule  would  have  pre- 
vented. As  the  master  is  bound  at  his  peril 
to  make  the  rules,  tbe  servant  should  be 
equally  bound  at  his  peril  to  obey  tbem.  In 
such  case  the  disaster  is  brought  upon  the 
servant  by  his  own  voluntary  act,  and  he, 
and  not  the  master,  who  baa  discharged  his 
duty,  should  bear  the  consequences.  So  It 
has  been  uniformly  ruled." 

This  court  has  consistently  recognized  and 
adhered  to  the  rule  which  denies  recovery 
whenerw  tbe  injury  complained  of  was  due 
to  the  servant's  willful  violation  of  a  regu- 
lation prescribed  for  his  own  safety.  Sheeler 
V.  C.  &  O.  Ry.  Co.,  81  Va.  188,  69  Am.  Rep. 
654;  Darracott  v.  C.  &  O.  Ry.  Co.,  83  Va.  288, 
2  S.  B.  511,  5  Am.  St.  Rep.  266;  S.  V.  R.  Co. 
V.  Lucado,  86  Va.  390,  10  S.  E.  422;  R.  &  D. 
R.  Co.  V.  Risdon,  87  Va.  335,  12  S.  E.  786;  N. 
&  W.  R.  Co.  V.  Williams,  89  Va.  165,  15  S.  B. 
522;  R.  &  D.  R.  Co.  v.  Pannill,  89  Va.  552, 
16  S.  B.  748;  R.  &  D.  R.  Co.  V.  Dudley.  90 
Va.  304,  18  S.  E.  274;  Driver  v.  Southern 
Ry.  Co.,  supra;  Williams  v.  Norton  Coal  Co., 
108  Va.  60a  62  S.  E.  342.  See,  also,  Labatt 
on  Master  &  Servant,  S  365,  and  note  on  "Dis- 
obedience of  Rules"  to  Bist  V.  London,  etc., 
R.  Co.,  8  Am.  &  Eng.  Ann.  Cas.  3. 

In  tbe  present  case  it  is  true  there  was 
some  evidence  of  violations  by  employes  of  the 
defendant  of  the  rules  Involved  in  instruction 
No.  1,  yet  direct  knowledge  of  such  Infrac- 
tions was  not  brought  home  to  the  superin- 
tendent or  bis  assistants;  nor  did  tbe  evi- 
dence show  the  habit  or  custom  of  disregard- 
ing the  rules  to  such  extent  that  knowledge 
might  be  inferred  therefrom.  In  these  cir- 
cumstances, the  trial  court  erred  in  giving 
instruction  No.  1;  and  for  that  error  tbe 
Judgment  must  be  reversed. 

We  have  confined  our  observations  to  this 
single  assignment  of  error,  because  it  was 
tbe  one  chiefly  pressed  upon  us  la  argument. 
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and  also  because  It  presents  the  main  reliance 
of  the  defendant  in  error  to  Justify. tbe  re- 
covery. 

As  the  case  must  be  remanded  for  a  new 
trial  along  essentially  different  lines,  we  have 
purposely  refrained  from  expressing  any 
opinion  on  the  weight  of  the  evldenca 

Reversed. 

CARDWELIj,  J.,  absent 

(Ul  Va.  400)  =^= 

BATON  y.  MOORE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 
17,  1910.) 

1.  Pleading  (J  8*>— Conomtsions. 

An  allegation  that  dynamite  caps  were  im- 
properly stored  was  improper,  as  stating  a  mere 
conclusion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  12,  13;  Dec  Dig.  J  8;*  Negli- 
gence, Cent.  Dig.  i  182.] 

2.  Explosives  (J  8*)— NEQLiGKNOii— Pleadiho 

— SUFFICIENCT. 

Allegations  that  defendants  improperly 
stored  dynamite  caps,  that  plaintiff,  an  infant, 
got  possession  of  the  caps,  and  in  some  way, 
and  without  his  fault,  the  caps  were  exploded, 
doing  great  injury  in  and  about  his  eyes,  result- 
ing in  total  blindness,  are  insufficient  to  show 
actionable  negligence  by  defendants,  or  how  tlw 
accident  occurred. 

[E}d.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  8§  4>  6;  Dec.  Dig.  §  8.*] 

8.  Pleading  (5  18»)—Declabation  —  Requi- 
sites. 

A  declaration  must  allege  material  facta 
sufficient  to  show  a  complete  right  of  action  in 

SlaintiCf,  and  the  facta  must  be  set  forth  with 
efiniteness  and  certainty. 
[Ed.    Note. — For   other   cases,   see    Pleading, 
Cent  Dig.  {  3»;  Dec.  Dig.  S  18.»] 

Error  to  Circuit  Court,  Rockingham  County. 

Action  by  one  Eaton  against  J.  S.  Moore 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    A£5rmed. 

C.  A.  Hammer  and  J.  B.  Stephenson,  for 
plainticr  in  error.  Conrad  &  Conrad,  for  de- 
fendants in  error. 

WHITTLE,  J.  This  writ  of  error  is  to  a 
Judgment  for  defendants  on  demurrer  to  the 
amended  declaration.  The  declaration  alleg- 
es In  substance  that  the  defendants,  J.  S. 
Moore  and  "W.  C.  Swltzer,  were  the  owners 
of  certain  dynamite  caps,  easily  exploded  and 
very  dangerous,  which  they  had  stored  in  an 
open  outhouse  located  in  the  yard  surround- 
ing and  close  to  the  tenant's  house  of  the 
defendant  Moore,  which  was  occupied  by  the 
plaintiff  and  his  father,  who  was  tenant  and 
employs  of  Moore ;  that  the  defendants  linew 
of  the  dangerous  character  of  the  caps  In 
question,  and  it  was  their  duty  to  store  them 
in  a  safe  and  suitable  place,  where  they 
could  not  be  reached,  handled,  taken  posses- 
sion of,  or  exploded  by  children  of  tender 
years  living  upon  the  premises  of  Moore,  as 
was  tbe  plaintiff,  and  who  did  not  know  of 
their  dangerous  character  and  were  incapa- 
ble of  protecting  themselves.     Nevertheless 


the  defendants  so  wantonly,  negligently,  and 
carelessly  stored  the  caps  in  the  open  out- 
house that  the  "plaintiff,  who  was  then  an 
Infant  of  the  age  of  three  years,  •  •  • 
got  possession  of  the  same,  and  In  some  way, 
while  in  possession,  and  without  any  fault  on 
the  part  of  the  plaintiff,  the  said  caps  were 
exploded,  which  did  great  Injury  in  and  about 
the  eyes  of  said  plaintiff,  which  Injury 
*  *  *  resulted  in  his  becoming  totally 
blind." 

In  the  view  which  we  take  of  the  case,  it 
is  not  necessary  for  us  to  follow  counsel  in 
their  discussion  of  the  law  touching  turnta- 
bles and  attractive  nuisances  to  children. 
That  subject,  however,  was  very  fully  con- 
sidered In  the  recent  case  of  Walker  v.  Po- 
tomac, etc.,  R.  Co.,  105  Va.  228,  53  S.  E.  113, 
4  L.  R.  A.  (N.  S.)  80,  113  Am.  St  Rep.  871, 
where  Judge  Buchanan  in  an  able  opinion  de- 
clined to  follow  the  line  of  decisions  known 
as  the  "Turntable  Cases,"  of  which  Sioux 
City  R.  Co.  V.  Stout,  17  Walt  657,  21  L.  Ed. 
743,  furnishes  a  conspicuous  illustration.  In 
the  Walker  Case  the  court  laid  down  the  gen- 
eral principle  that'  "a  landowner  does  not  owe 
to  a  trespasser  the  duty  of  having  his  land 
in  a  safe  condition  for  such  trespasser  to  en- 
ter upon,  and  this  rule  applies  as  well  to  in- 
fants as  to  adults." 

We  may  pause,  also,  to  observe  that  In  the 
cases  of  Richmond,  etc.,  Ry.  Co.  v.  Moore's 
Adm'r,  94  Va.  493,  27  S.  E.  70,  37  L.  R.  A. 
238,  and  Clark  v.  Fehlhaber,  106  Va.  803,  66 
S.  E.  817,  13  L.  R.  A.  (N.  S.)  442,  dted  by 
the  plaintiff  in  error,  the  plaintiffs  were  not 
trespassers,  but  Invitees  upon  the  defendants' 
premises,  to  whom  they  owed  a  higher  degree 
of  duty. 

In  the  Instant  case  the  declaration  Is  In- 
herently defective.  Thus  it  alleges  that  the 
dynamite  caps  were  improperly  stored  in  the 
outhouse,  'which  is  a  mere  conclusion  of  the 
pleader,  without  stating  the  facts  uiion  which 
it  is  founded.  If  the  manner  in  which  the 
caps  were  stored  had  been  averred,  it  might 
have  disclosed  that  the  defendants  were 
guilty  of  no  actionable  negligence  with  re- 
spect to  them.  Nor  does  the  declaration  con- 
tain any  allegation  as  to  how  the  caps  came 
into  the  plaintiff's  possession.  The  charge 
is  that,  by  reason  of  the  i»ps  being  Improp- 
erly stored  and  exposed,  the  child  got  pos- 
session of  them.  But  whether  this  possession 
was  acquired  from  the  outhouse  by  the  un- 
aided effort  of  the  child,  or  through  some 
other  agency,  is  altogether  conjectural.  The 
possession  may  have  been  Just  as  easily  ob- 
tained through  a  source  for  which  Ihe  de- 
fendants were  in  no  way  responsible.  An 
adult,  for  instance,  may  have  possessed  him- 
self of  the  caps  and  delivered  them  to  the 
child,  or  else  laid  them  down  in  an  exposed 
place,  where  they  were  found,  and  thus  came 
Into  his  possession,  in  either  of  which  events 
there  would  have  been  an  Intervening  effl- 


•For  othar  casm  see  same  topic  and  aectloa  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Kejr  No.  Series  S  Rep'r  Indazu 
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dent  cause  for  which  the  defendants  were 
not  answerable  In  damages. 

The  averment  as  to  how  the  Injury  to  the 
child  was  brought  about  is,  if  possible,  still 
more  Indefinite  than  the  allegation  as  to  the 
means  whereby  the  caps  came  into  his  pos- 
session; the  allegation  being  that  'in  some 
way,  while  in  his  possession,  without  any 
fault  on  the  part  of  the  plaintlfl!,  the  said 
caps  were  exploded."  The  declaration  does 
not  aver  that  the  plaintiff  exploded  the  caps, 
nor  does  it  show  that  they  were  exploded  by 
an  agency  for  which  the  defendants  were  re- 
sponsible. In  other  words,  every  avermenf 
of  the  declaration  may  be  true,  and  ,yet  there 
may  be  no  liability  whatever  resting  on  the 
defendants. 

It  is  an  elementary  rule  of  pleading  that 
the  declaration  must  allege  material  facts 
sufSdent  to  show  a  complete  right  of  action 
in  the  plaintiff.  The  facts  must,  moreover, 
t)e  distinctly  and  not  inferentially  alleged, 
and  must  be  set  forth  with  deflniteness 
and  certainty.  The  courts  cannot  supply  by 
intendment  material  averments  which  the 
pleader  has  failed  to  make. 

In  Chesapeake  &  Ohio  Ey.  Co.  t.  Hunter, 
109  Va.  341,  64  S.  E.  44,  it  was  held  that  "it 
is  not  sufficient  for  a  declaration  to  allege 
negligence  in  a  general  way  (for  to  do  so  is 
only  to  state  the  pleader's  conclusions  of  law 
from  undisclosed  facts),  but  it  must  aver  the 
act  of  negligence  relied  on  with  reasonable 
certainty,  and  show  that  such  act  constitutes 
the  efficient  and  proximate  cause  of  the  in- 
jury." 

For  these  reasons,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  complained 
of,  and  it  must  be  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 


(lu  Va.  490) 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17.  1910.) 

1.  BbOKEBS  (J  7*) — E?MPIX)YMENT  OF  AGENTS— 
RE80I.VTI0X  OT  DiBECTOBS. 

A  resolution  of  directors  of  a  corporation 
engaged  In  baying  and  selling  real  estate  and 
owning  real  estate  whicti  It  desired  to  sell, 
which  recites:  "It  is  ordered"  that  designated 
real  estate  brokers  "be  allowed  the  exclusive 
right  as  real  estate  agents  to  put  signs  on  this 
property  offering  It  for  sale" — made  a  part  of 
the  record  of  t£e  corporation  before  the  com- 
mencement of  negotiations  resulting  In  the  sale 
of  the  property,  show's  the  employment  of  the 
brokers  to  sell  the  property. 

[Ed.    Note. — For    other    cases,    see    Broken, 
Cent  Dig.  §§  5-8 ;   Dec.  Dig.  §  7.*] 

2.  Bboeebs    (S    53*)  —  Couuissions  —  When 
Eabned. 

A  licensed  real  estate  broker  employed  to 
sell  real  estate,  and  who  is  the  procunng  canse 
of  a  sale,  Is  entitled  to  the  commission  agreed 
on,  or  to  recover  on  a  quantum  meruit  for  his 
services. 

[Ed.    Note. — For    other    cases,    see    Brokers. 
Cent  Dig.  i  74;   Dec.  Dig.  |  53.*] 


3.  Bboeebs    <i    88*)  —  Ookuibsiohb  —  Wusn 

Earned. 

Whether  a  real  estate  broker  employed  to 
procure  a  purchaser  of  real  estate  was  the  pro- 
curing cause  of  a  sale  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  S  128;   Dec.  Dig.  §  88.»] 

4.  Appeai.  and   Ebkob  ($   10)36*)— Vebdict— 
Conclusiveness. 

A  verdict  sustained  by  the  testimony  and 
approved  by  the  trial  court  will  not  be  disturbed 
on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3948-3954;  Dec.  Dig.  I 
1005.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Page  &  Taylor  against  the  Shea 
Realty  Corporation.  There  was  a- Judgment 
for  plaintifCs,  and  defendant  brings  error. 
Affirmed. 

Lloyd  Freeman  arid  Tbos.  H.  Willcox,  for 
plaintiff  in  error.  Jas.  G.  Martin,  for  de- 
fendants in  error. ' 

CARDWELL,  J.  This  action,  by  motion 
under  the  statute,  was  brought  by  the  plain- 
tiffs. Page  &  Taylor,  to  recover  of  the  de- 
fendant, Shea  Realty  Corporation,  $2,800, 
commissions  alleged  to  be  due  the  plaintiffs 
upon  a  sale  claimed  to  have  been  made  by 
them;  or  through  their  instrumentality,  of  a 
parcel  of  land  belonging  to  the  defendant, 
situated  in  or  near  the  city  of  Norfolk,  to 
the  Kanona  Company,  Incorporated. 

To  a  verdict  and  Judgment  for  $1,400  In 
favor  of  the  plaintiffs,  the  defendant  obtain- 
ed this  writ  of  error. 

The  defendant  made  the  defense:  First, 
that  plaintiffs  rendered  no  service  for  the  de- 
fendant which  entitled  them  to  any  part  of 
the  commissions  sued  for;  second,  thait 
plaintiffs  did  not  negotiate  the  sale  for  which 
they  were  claiming  commissions;  third,  that 
plaintiffs  were  not  instrumental  in  finding  a 
purchaser  for  the  property  sold;  and, 
fourth,  that  plaintiffs  did  not  find  the  pur- 
chaser, were  not  Instrumental  in  bringing 
the  purchaser  and  the  defendant  into  com- 
munication, and  did  not  render  any  service 
for  which  they  are  entitled  to  recover  from 
the  defendant  any  sum  of  money  whatever. 

In  the  petition  for  this  writ  of  error,  the 
defendant  relied  earnestly  upon  the  defense 
that  the  plaintiffs  were  never  employed  to 
sell  the  property  in  question ;  but  this  con- 
tention is  fully  met  and  refuted  by  the  in- 
troduction in  evidence  at  the  trial,  of  \  reso- 
lution adopted  by  the  directors  of  the  de- 
fendant corporation,  made  part  of  the  rec- 
ords of  the  corporation,  some  time  before 
the  commencement  of  the  negotiations  which 
resulted  In  the  sale  to  the  Kanona  Company, 
Ina,  over  which  this  contrwersy  arose,  to 
wit:  "It  la  ordered  that  Page  &  Taylor  be 
allowed  the  exclusive  right,  as  real 'estate 
agents,  to  put  signs  on  this  property,  offer- 
ing It  for  sale." 

Upon  all  the  Issues  raised  by  the  plead- 
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Ings  In  the  case,  there  was,  as  Is  usual  In 
Uke  cases,  a  conflict  of  evidence;  but  there 
IS  no  controversy  over  the  Instructions  sub- 
mitting the  Issues  Involved  to  the  Jury.  The 
only  Instructions  given  were  asked  by  the  de- 
fendant, and  were  as  follows: 

"The  court  Instructs  the  jury  that  the  fact 
that  the  directors  of  the  defendant  company 
requested  the  plaintiff,  at  a  meeting  held  Ju- 
ly 27,  1908,  to  waive  any\  claim  for  commis- 
sions, is  not  to  be  considered  as  an  admis- 
sion of  the  validity  of  such  claim,  unless 
made  after  the  directors  had  knowledge  of 
all  the  circumstances  attending  the  sale. 

"The  court  Instructs  the  Jury  that  the 
plaintiffs  are  not  entitled  to  recover  In  this 
action,  unless  they  show  by  a  preponder- 
ance of  the  evidence  that  they  either  con- 
summated the  sale  referred  to  In  the  evi- 
dence, or  were  the  procuring  cause  of  said 
sale;  that  Is,  found  the  purchaser  or  Intro- 
duced him  to  the  defendant,  or  brought  about 
the  sale  through  their  exertions.' 

"If  the  Jury  should  beUeve  that  the  at- 
tention of  the  purchaser  was  first  called  to 
said  property  by  some  person  other  than  the 
plaintiffs,  or  their  agents,  and  that  the  sale 
was  subsequently  consummated  by  the  de- 
fendant without  the  aid  or  intervention  of 
the  plaiutiffa,  they  must  find  for  the  de- 
fendant 

"The  court  instructs  the  Jury  that  the 
plaintiffs  In  this  action  are  not  entitled  to 
recover  of  the  defendant  for  any  services 
which  Mr.  A.  P.  Page  may  have  rendered 
as  secretary  of  the  defendant  company." 

The  contention  made  by  counsel  for  the 
defendant  in  their  reply  brief,  that  the  plain- 
tiffs cannot  recover  In  this  action  for  the 
reason  that  it  was  not  shown  at  the  trial 
that  their  contract  with  the  defendant  gave 
them  "the  exclusive  right  of  sale,"  is  not,  in 
our  opinion,  either  upon  reason  or  authori- 
ty, sustained.  The  defendant  corporation 
was  a  land  company,  engaged  In  the  buying 
and  selling  of  real  estate  for  a  profit,  own- 
ing the  property  In  question  and  other  prop- 
erty, which  It  desired  to  sell,  while  the 
plaintiffs  were  licensed  real  estate  agents  or 
brokers,  whose  business  was  the  selling  of 
real  estate  for  a  commission  on  the  pur- 
chase money  realized  by  the  owners  of  the 
property  they  sold;  and  in  this  and  like 
cases,  as  the  authorities  practically  agree,  if 
the  real  estate  agent  or  broker  is  the  pro- 
curing cause  of  the  sale,  he  is  entitled  to  the 
commission  agreed  on,  or  to  recover  for  his 
services  on  a  quantum  meruit ;  and  whether 
or  not  the  agent  or  broker  was  the  procur- 
ing cause  of  the  sale  is  a  question  for  the 
Jury.  Arents  v.  Casselman,  110  Va.  509,  66 
S.  E.  820;  23  ^m.  &  Eng.  Enc.  L.  (2d  Ed.) 
911,  and  authorities  there  dted. 

As  the  evidence  Is  to  be  considered  here 
as  upon  a  demurrer  by  the  defendant  there- 
to, we  deem  It  only  necessary  to  say  that 


there  was  evidence  amply  sufficient  to  sus- 
tain the  verdict  of  the  Jury,  giving  credit 
to  the  witnesses  for  the  plaintiffs,  rather 
than  to  those  of  the  defendant,  which  verdict 
the  learned  Judge  of  the  trial  court  approv- 
ed and  entered  Judgment  thereon;  and, 
therefore,  upon  well  settled  principles,  the 
Judgment  has  to  be  aflirmed.  Arents  v.  Cas- 
selman, supra. 
Affirmed. 

HARRISON,  J.,  aosent 

■  (Ul  Va.  S9« 

DAVIDSON  V.  WATTS  &  FLINT. 

(Sapreme  Court  of  Appeals  of  Virginia.     Nor. 
17,  1910.) 

1.  Pleadikq  (§  104*)— Plea  to  Jubisdiotior 
— Plka  in  Person— NECBssrrr. 

A  plea  to  the  coart'a  jurisdiction  must  b« 
pleaded  In  person,  and  not  by  attorney;  the  ap- 
pearance of  an  attorney  being  by  leave  of  court, 
and  hence  an  acknowledgment  of  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent.  Dig.  {  214 ;   Dec.  Dig.  §  104.*] 

2.  Witnesses  rt  345*)  —  Csedibilitt  —  Puk- 
ISHIIENT  rOB  Feu>nt— Effect  on  Cbedibii.- 

ITT. 

While  Code  1904,  {  3898,  providing  that, 
except  as  otherwise  provided,  one  convicted  oi 
felony  shall  not  be  a  witness  unless  be  has  been 
pardoned  or  punished  therefor,  restores  the  com- 
petency as  a  witness  of  one  punished  for  a  fel- 
ony, it  does  not  prevent  his  conviction  and  pun- 
ishment from  being  shown  to  affect  his  credibil- 
ity. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1127;  Dec.  Dig.  {  345.*] 

3.  Appjial  and  Ebbob  (|  1056*)  —  Habulesb 
Ebbob— Exclusion  of  Evidence  — Cobbob- 
obative  Evidence. 

Tbe  rule  that  error  in  excluding  corrobora- 
tive evidence  is  not  reversible  only  applies  wher* 
the  record  shows  that  it  could  not  affect  the 
verdict,  so  that  error  in  excluding  evidence  of 
a  witness'  conviction  of,  and  service  of  sentenc* 
for,  grand  larceny,  to  affect  his  credibility,  in 
an  action  for  tbe  destruction  of  wheat  stacks  by  < 
a  fire  from  a  threshing  machine  engine,  cannot 
be  said  to  have  been  harmless,  wliere  such  wit- 
ness' testimony  went  to  the  question  of  whether 
the  spark  arrester  of  the  engine  was  in  place, 
which  was  a  material  question,  and  the  other 
evidence  as  to  such  matter  was  contradictory. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  i  4187;   Dec.  Dig.  {  lOoO.*] 

Error  to  Corporation  Court  of  Buena  Vista. 

Action  by  Watts  &  B*lint  against  h.  W.  Da- 
vidson. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

G.  D.  Letcher,  for  plaintiff  In  error.  H.  S. 
Rucker  and  Willis  &  Robertson,  for  defend- 
ants In  error. 

BUCHANAN,  J.  The  first  error  assigned 
is  to  the  action  of  tbe  court  In  sustaining 
the  objection  made  to  a  plea  to  the  Jurisdic- 
tion of  the  court 

The  plea  was  properly  rejected  by  the 
court.  It  was  pleaded  by  attorney.  Instead 
of  in  person,  and  the  settled  rule  of  practice 
in  this  state  is  that  such  a  plea  must  be 
pleaded  In  proper  person,  and  not  by  attor- 
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ney.  The  reason  usually  assigned  for  sucb 
requirement  Is  that  an  appearance  by  attor- 
ney Is  regarded  as  pleading  by  leave  of  the 
court,  and  hence  is  an  acknowledgment  of 
Its  jurisdiction.  Hortons  &  Button  v. 
Townes,  6  Leigh,  47;  4  Mln.  Inst  (1st  Ed.) 
625.  eSR;  1  Cye.  125,  126. 

A  Mr.  Mazingo,  one  of  the  witnesses  of 
the  defendants  in  error,  on  cross-examination 
was  asked  if  be  "Iiad  not  been  convicted  and 
served  a  term  in  the  Virginia  penitentiary 
for  stealing."  The  question  was  objected  to, 
but  the  witness  answered  that  he  had,  be- 
fore the  objection  was  passed  upon.  The 
court  sustained  the  objection,  and  directed 
the  jury  not  to  consider  the  question  and 
answer.  This  action  of  the  court  is  assigned 
as  error. 

By  section  3898  of  the  Code  It  is  declared 
that,  "except  where  it  is  otherwise  provided, 
a  person  convicted  of  felony  shall  not  be  a 
'witness,  unless  he  has  been  pardoned  or 
punished  therefor,  and  a  person  convicted  of 
perjury  shall  not  be  a  witness  although 
pardoned  or  punished." 

It  is  insisted  by  the  defendants  in  error 
that  the  intent  and  effect  of  the  section  quot- 
ed was  "to  wipe  away  the  entire  disability 
of  the  witness  and  place  him  in  the  ^es  of 
the  law  on  the  same  moral  basis  and  clvU 
status  as  though  he  had  never  been  convicted 
of  crime."  In  other  words,  the  contention  is 
that  the  effect  of  the  section  quoted  upon  a 
pardoned  or  punished  convict,  except  where 
the  offense  is  perjury,  is  equivalent  to  a  re- 
versal of  the  Judgment  of  conviction. 

While  this  precise  question  does  not  seem 
to  have  been  Involved  in  any  case  decided  by. 
this  court,  substantially  the  same  contention 
was  made  in  the  case  of  Anglea  v.  Common- 
wealth, 10  Grat.  696,  where  the  convict  liad 
been  pardoned,  and  the  question  was  wheth- 
er or  not  he  was  liable  for  the  costs  incurred 
by  the  commonwealth  In  the  prosecution. 
The  court,  in  considering  that  question,  re- 
viewed the  authorities,  English  and  Ameri- 
can, pretty  extensively,  and  reached  the  con- 
closlon  that  a  pardon  did  not  have  the  efCect 
of  a  reversal  of  the  Judgment  of  conviction; 
that,  while  the  pardon  relieved  the  party  of 
all  penalties  directly,  annexed  to  the  crime. 
It  did  not  relieve  him  of  all  of  its  conse- 
quences. In  discussing  the  difference  In  the 
eflTect  of  a  pardon  and  a  reversal  of  the  Judg- 
ment of  conviction,  Judge  Lee,  speaking  for 
the  court,  said,  among  other  things  (pages 
708,  704)  that  "the  latter  (the  reversal  of 
the  Judgment!  places  the  party  in  statu  quo 
ante  (If  the  corporal  punishment  has  not 
been  undergone)  as  if  such  a  judgment  had 
never  been  rendered.  But  neither  undergo- 
ing the  corporal  punishment  nor  a  pardon  of 
the  crime  operates  to  any  such  extent  By 
both  the  party  is  restored  to  his  personal  lib- 
erty, and  his  competency  as  a  witness  is  re- 
established, but  neither  takes  away  the  guilt 
or  washee  out  the  moral  stain ;  for,  as  we 


have  seen,  the  crime  still  goes  to  his  credibil- 
ity, of  wlilch  the  Jury  must  Judge,  and  in 
cases  of  perjury  neither  restores  even  the 
competency  as  a  witness." 

While  this  expression  as  to  the  effect  of 
a  pardon  upon  the  party's  competency  as  a 
witness  was  not  necessary  to  the  decision  of 
the  question  involved  in  that  case,  it  was  the 
opinion  of  a  very  able  judge,  concurred  in 
by  the  whole  court,  and  Is  sustained  by  the 
great  weight  of  authority.  1  Phil,  on  mv.  85; 
2  Starkle  on  Ev.  721;  2  Elliott  on  Br.  {  793; 
1  Greenleaf's  Ev.  (16th  Ed.)  {  461b,  p.  S78; 
30  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  1065. 

In  Langhome  v.  Com,  76  Va.  1012,  1016, 
the  right  to  impeach  a  witness  on  cross-ex- 
amination, by  proving  that  he  has  been  con- 
victed of  an  offense  which  involved  his  char- 
acter for  truth,  was  impliedly  recognized. 
Though  the  action  of  the  trial  court  in  re- 
jecting evidence  of  a  former  conviction  was 
sustained,  it  was  not  upon  the  ground  that 
such  evidence  was  not  admissible  for  the  pur- 
pose of  Impeachment,  but  because  the  que»- 
tion  asked  did  not  import  that  the  conviction 
sought  to  be  proved  was  of  an  offense  that 
involved  the  character  of  the  witness  for' 
truth.  Manifestly  a  convict  who  has  been 
punished  does  not  occupy  any  higher  position 
under  section  3898  than  one  who  has  been 
pardoned. 

If  felonious  larceny,  the  crime  which  the 
witness  In  question  admitted  he  had  been 
convicted  of,  is  an  offense  which  involves  his 
charactM^  for  truth,  the  evidence  under  the 
authorities  generally,  as  well  as  under  our 
own  cases,  was  admissible. 

It  is  a  point  of  no  small  difficulty,  says 
Prof.  Greenleaf,  to  determine  precisely  the 
crimes  which  do  render  a  person  incompetent 
to  testify  at  common  law.  "The  rule,"  he 
says,  "Is  justly  stated  to  require  that  'the 
publicum  judicium  must  be  upon  an  offense 
implying  such  a  dereliction  of  moral  prin- 
ciple as  carries  with  it  a  total  disregard  to 
the  obligation  of  an  oath.'  But  the  difficulty 
lies  in  the  specification  of  'those  offenses. 
The  usual  and  more  general  enumeration  is 
treason,  felony,  and  the  crimen  falsi.  In  re- 
gard to  the  two  former,  as  all  treasons  and 
almost  all  felonies  were  punishable  with 
death.  It  was  very  natural  that  crimes  deem- 
ed to  be  of  so  grave  a  character  as  to  render 
the  offender  unworthy  to  live  should  be  con- 
sidered as  rendering  him  unworthy  of  be- 
lief in  a  court  of  justice." 

Whether  or  not  an  offense  is  infamous,  it 
seems,  is  to  be  determined  by  the  character 
of  the  crime,  and  not  by  its  punishment  2 
Elliott  on  Ev.  i  7S7. 

The  offense  of  which  the  witness  admitted 
he  had  been  convicted  was  not  only  a  felony, 
but  was  of  that  character  which  men  gen- 
erally are  not  found  to  commit  unless  when 
so  depraved  as  to  render  it  extremely  tra- 
probable  that  they  will  not  apeak  the  truth. 
There  are  some  felonious  offenses  which  do 
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not  Involve  the  perpetrator's  character  for 
tmth,  but  this  cannot  be  said  of  grand  lar- 
ceny. There  are  few  crimes  which  Imply  a 
greater  dereliction  of  moral  principle  than 
stealing.  Both  grand  and  petit  larceny  ren- 
dered the  perpetrator  Infamous  at  common 
law,  and  therefore  Incompetent  to  testify. 
2  Elliott  on  Bv.  8  T86;  1  Wharton  on  Bv.  { 
897,  note  6;  Taylor  v.  State,  62  Ala.  164; 
Com.  V.  Keith,  8  Mete.  (Mass.)  531. 

While  section  380S  has  removed  that  disa- 
bility as  to  the  witness  in  question,  evidence 
of  such  conviction  was  proper  to  go  to  the 
jury.  It  may  be  hard  in  many  cases  for  a 
witness  living  an  upright  life  to  have  his 
past  misconduct  brought  before  a  Jury;  but 
there  are  other  considerations  affecting  other 
persons  which  warrant  this  being  done.  It 
is  not  consistent  with  the  interests  of  others, 
nor  the  protection  which  is  due  to  them  from 
the  state,  that  they  should  be  exposed  to  the 
peril  of  testimony  of  persons  who  have  been 
convicted  of  offenses  which  affect  their  char- 
acter for  truth,  without  permitting  such  fact 
to  be  brought  to  the  attention  of  the  Jury. 
See  Mr.  Hargrave's  Judicial  Arguments,  vol. 
2,  p.  221,'  referred  to  in  note  1,  p.  425,  1 
Greenleaf  on  Ev.  (Redfield's  Ed.) 

It  is  Insisted  that,  even  if  it  was  error  to 
exclude  the  rejected  evidence,  it  could  not 
have  prejudiced  the  plaintiff  In  error,-  be- 
cause the  testimony  of  the  witness  was  mere- 
ly corroborative  of  the  evidence  of  another 
witness  whose  credibility  was  not  attacked. 

The  rule  invoked  only  applies  where  it  ap- 
pears from  the  record  that  the  error  commit- 
ted by  the  trial  court  could  not  and  did  not  af- 
fect the  verdict.  Kimball  &  Fink  v.  Borden, 
95  Va.  203,  207,  28  S.  E.  207,  and  cases  cited. 
The  evidence  of  the  witness  in  question  was 
In  part  as  to  whether  or  not  the  spark  arrest- 
er of  the  engine  that  did  the  burning  was  in 
place.  The  evidence  of  the  plaintiff  in  error 
tended  to  show  that  it  was ;  that  of  the  de- 
fendants In  error,  that  it  was  not.  This  was 
one  of  the  material  questions  in  the  case, 
and  U  cannot  b°e  said  that  the  action  of  the 
court  in  rejecting  the  evidence  was  harmless 
error.  ' 

Another  error  assigned  is  to  the  giving  of 
certain  Instructions  offered  by  the  defendants 
In  error.  Without  discussing  In  detail  the 
several  objections  made  to  these  instructions. 
It  is  sufSdent  to  say  that  they,  together  with 
those  given  at  the  request  of  the  plaintiff  In 
error,  properly  submitted  the  case  to  the 
jury. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict As  the  evidence  upon  another  trial 
may  be  different,  this  assignment  of  error 
will  not  be  considered. 

For  Improperly  excluding  the  question  and 
answer  as  to  the  former  conviction  of  the 
witness  Mazlngo,  the  Judgment  complained 
of  must  be  reversed,  the   verdict  set  aside. 


and  the  cause  remanded  for  a  new  trial,  to 
be  had  not  In  conflict  with  the  vlewa  ex- 
pressed In  this  opinion.     Revemed. 

CARDWEI.I...  J.,  absent 

(Ul  Va.  4Sl> 
MEADE  et  al.  v.  MEADE  et  al. 
(Supreme  Oourt  of  Appeals  of  Virginia.     Nov. 

17.  1910.) 
L  Wnj*  (I  316*)— Pbobate— jDBisniCTioN— 

JUBT  TBIAI/— Devisavit  Vkl  Non. 

Code  1904,  |  2544,  lelating  to  probate  of 
wills,  provides  that  a  court  without  summoning 
any  party  may  proceed  to  probate  and  admit  a 
will  to  record  or  reject  the  same,  and  within 
two  years  thereafter  a  person  interested  who 
was  not  a  party  may  proceed  by  bill  in  equity 
to  impeach  or  establish  the  will  on  which  bill 
a  trial  by  jury  shall  be  ordered  to  ascertain 
whether  any,  or,  if  any,  how  much  of  the  will 
is  the  will  of  tbe  decedent.  Held,  that  such  sec- 
tion does  not  confer  probate  jurisdiction  on  a 
jury,  but  merely  authorizes  a  juiy  trial  of  an 
issue  of  devisavit  vel  non  in  a  will  contest. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  {  816.*1 

2.  JuBY   (5  28*)  — Right  to   Jubt  Tbial  — 

Waiver— "Shall,." 

Code  1904,  {  2544,  provides  that  a  person 
interested  in  a  testator's  estate  may  within  two 
years  proceed  by  bill  in  equity  to  impeach  or 
establish  the  will,  on  which  bill  a  trial  by  jury 
shall  be  ordered.  Held,  that  the  word  "shaU, 
as  used  in  such  section,  should  be  construed  in 
the  sense  of  "may,"  and  hence  did  not  prevent 
a  waiver  of  trial  by  jury  by  the  parties. 

[E!d.  Note.— For  other  cases,  see  Jury,  (Tent 
Dig.  a  176-196 ;   Dec  Dig.  {  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6459-6460 ;   vol.  8,  p.  7799.] 

8.  JuBT   <i   34*)- Dbmubbeb  to    Eviden'cb— 
Tbiai.  bt  Jury. 

The  sustaining  of  a  demurrer  to  the  evi- 
dence, where  the  evidence  Is  conceded  to  be  true, 
and  aH  legitimate  Inferences  therefrom  are  ad- 
mitted, Is  not  a  violation  of  statute  providing 
that  the  issues  shall  be  tried  by  jury. 

TEd.  Note.— For  other  cases,  see  Jury,  Ont 
Dig.  If  233-235;   Dec.  Dig.  S  34.»1 
4.  Wiixs  (S  324»)— Contest— TriaI/— Devisa- 
vit Vex,  Non— Dirkction  of  Verdict. 

A  verdict  may  be  directed  on  the  trial  of 
an  Issue  of  devisavit  vel  non  in  a  will  contest 
when  the  evidence  and  all  the  inferences  that 
could  justifiably  be  drawn  theref^m  are  so 
insuflScient  to  support  a  verdict  for  plaintiff  that 
such  a  verdict  if  returned  must  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  324.»] 

Appeal  from  Circuit  Court  Clarke  (>)unty. 

Bill  by  J.  M.  Meade  and  others  against 
David  Meade,  Jr.,  and  others,  to  Impeach  the 
will  of  David  Meade,  deceased.  From  an  or- 
der sustaining  a  demurrer  to  contestants'  evi- 
dence, they  appeal.    Affirmed. 

Marshall  McCormlck  and  F.  B.  WhltlnB, 
for  appellants.  A.  Moore,  Jr.,  and  Francis  I* 
Smith,  for  appellees. 

HARRISON,  J.  This  appeal  originated  Ui 
a  bill  in  equity  in  the  circuit  court  of  Clarke 
county  to  impeach  the  will  of  David  Meade. 
There  was  an  issue  of  devisavit  vel  non,  and 
in  the  course  of  that  proceeding  the  contest- 


*For  other  cases  see  same  toolc  and  section  NUMBER  In  Dec.  Dls.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ees  demnrred  to  the  evidence,  and  the  con- 
testants, over  their  objection,  were  compelled 
by  the  court  to  Join  In  the  demurrer. 

The  main  contention  made  by  the  appel- 
lants Is  that  a  demurrer  to  the  evidence  in 
an  issue  of  derlsavlt  vel  non  will  not  lie,  for 
the  reason  that  section  2544,  Code  1901,  con- 
fers probate  Jurisdiction  upon  a  jury,  and  not 
open  the  Judge  who  presides  at  the  trial  of 
the  Issue. 

It  Is  the  well-settled  policy  of  our  Juris- 
prudence that  In  all  dril  cases  juries  are 
triers  of  the  facts,  while  the  law  is  deter- 
mined by  the  court  It  would  require  very 
clear  and  positive  enactment  to  show  that  the 
Legislature  had  changed  the  i>ower  of  tribu- 
nals administering  the  law  by  depriving  courts 
of  their  Judicial  authority  and  Intrusting  the 
Juries  with  such  functions.  ,There  Is  noth- 
ing in  section  2544  to  justify  the  contention 
that  the  Legislature  has  Inaugurated  such  a 
policy.  If  the  contention  of  appellants  was 
sound,  then  a  Jury  trying  an  Issue  of  devl- 
savit  vel  non  would  be  Judges  of  the  law  and 
facts,  while  the  court  would  be  stripped  of 
its  power,  and  would  preside  as  a  mere  mod- 
erator for  the  purpose  of  preserving  order 
during  the  progress  of  the  trial.  Such  an 
anomalous  state  of  affairs  cannot  receive  our 
approval.  It  Is  Imbedded  in  our  Jurispru- 
dence that  the  law  of  the  case  must  emanate 
from  the  court. 

Other  provisions  of  chapter  112  of  the  Code, 
upon  tlie  subject  of  wills,  of  which  section 
2544  Is  a  part,  when  read  In  connection  with 
that  section,  show  that  the  Legislature  did 
not  Intend  to  give  Juries  the  enlarged  power 
claimed  for  them  under  it  No  reason  is  per- 
ceived why  a  Jury  trying  the  Issue  under  sec- 
tion 2544  should  be  Invested  with  other  or 
greater  powers  than  a  Jury  trying  the  Issue 
provided  by  sections  2538  and  2542  of  the 
Code.  In  both  Instances  the  jury  are  trying 
Issnes  of  the  same  nature.  In  each  case  the 
jury  Is  trying  an  Issue  of  fact,  according  to 
the  course  of  the  common  law,  under  the  di- 
rection of  the  presiding  Judge,  subject  to  the 
principles  of  law  and  method  of  procedure 
applicable  in  such  proceedings. 

In  support  of  the  contention  of  the  appel- 
lants they  rely  with  earnestness  upon  the  lan- 
guage, "  •  •  •  on  which  bill  a  trial  by  a 
Jury  shall  be  ordered,  to  ascertain,"  etc., 
found  in  section  2544.  This  language  can 
only  mean  a  Jury  trial,  accompanied  by  all 
the  Incidents  and  mode  of  procedure  attend- 
ant ni)on  such  a  proceeding.  The  word  "shall" 
In  a  statute  providing  that  certain  Issues 
shall  be  tried  by  ^  jury  does  not  prevent  a 
waiver  of  trial  by  the  Jury,  since  the  word  is 
to  be  construed  In  the  sense  of  "may."  Whip- 
ple V.  Eddy,  161  111.  114,  43  N.  E.  789;  Chi- 
cago, etc.,  R.  Co.  V.  Hoclt,  118  III.  587,  9  N. 
E.  205 ;   A.  &  E.  Ency.  L.,  p.  1097,  note. 

It  can  be  stated  in  general  terms  that  sus- 
taining a  demurrer  to  evidence  is  not  In  vio- 
lation of  a  statute  providing  that  the  issue 
shall  be  tried  by  a  Jury,  where  the  evidence 


Is  conceded  to  be  true,  and  all  legitimate  in- 
ferences therefrom  are  admitted.  HoplLins  v. 
Nashville  Ry.  Co.,  96  Tenn.  409,  S4  S.  W. 
1029,  32  L.  B.  A.  354. 

In  the  case  of  Reed  v.  McCormick,  102  Va. 
37,  51,  45  S.  E.  8G8,  where  the  statute  relied 
on  provided  that  the  defendant  shall  be  enti- 
tled to  a  jury  when  the  amount  involved  ex- 
ceeds $20,  and  that  suits  brought  under  it 
shall  be  governed  in  all  respects  by  the  pro- 
visions of  the  act  this  court  says :  "Plain- 
tiff In  error  claims  that  plaintiff  had  no  right 
to  demur  to  the  evidence;  that  the  statute 
by  virtue  of  which  this  suit  was  brought  fax- 
pressly  provides  that  defendant  'shall  be  gov- 
erned in  all  respects  by  the  provisions  of  this 
act'  While  the  statute  Invoked  confers  ex- 
clusive jurisdiction  upon  courts  of  law  In  the 
trial  of  cases  such  as  these,  It  does  not  change 
or  affect  the  rules  of  practice  In  those  courts. 
Demurrers  to  evidence  have  been  time  out  of 
adnd  a  part  of  the  orderly  and  regular  pro- 
cedure in  courts  of  common  law,  and  ther* 
■is  nothing  in  the  act  which  discloses  any  in- 
tention upon  the  part  of  the  Legislature  to 
alter  or  abridge  them.  If  the  language  that 
the  defendant  shall  be  entitled  to  'a  trial  by 
jury,'  as  used  In  this  statute,  were  sufficient 
in  cases  brought  under  It  to  take  away  the 
right  to  demur  to  the  evidence,  it  would  seem 
that  the  Bill  of  Rights  would  long  ago  have 
extirpated  the  practice ;  for  It  declares  that 
in  suits  between  man  and  man  a  trial  by  Jury 
is  preferable  to  any  other  and  ought  to  be 
held  sacred.  The  right  to  demur  to  the  evi- 
dence has  come  down  to  ns  as  part  of  com- 
mon-law procedure  along  with  the  right  of 
trial  by  jury ;  indeed,  if  there  were  no  trial 
by  jury,  there  would  be  no  demurrers  to  evi- 
dence. Where  the  Legislature  has  desired  to 
prohibit  demurrers  to  evidence.  It  has  done 
80  in  explicit  terms,  and  section  2897  of  the 
Code  provides  that  in  an  action  for  insulting 
words  "no  demurrer  shall  preclude  the  jury 
from  passing  thereon.' " 

In  the  case  of  Lynchburg  Milling  Co.  v. 
National  Exchange  Bk.  of  Lynchburg,  109 
Va.  641,  64  S.  E.  981,  it  Is  said :  "The  plain- 
tiff insists  that  It  had  an  absolute  right  to 
a  trial  by  jury  under  the  statute  of  which 
it  was  deprived  by  the  court's  action  in  re- 
quiring It  to  Join  in  the  demurrer.  But  that 
assignment  is  founded  on  a  misconception  of 
the  office  of  a  demurrer  to  the  evidence.  It 
does  not  invade  the  province  of  the  jury  as 
triers  of  disputed  facts,  but  assuming  that 
the  evidence  demurred  to  is  true,  the  court 
Is  called  on  to  determine  whether  such  evi- 
dence as  a  matter  of  law  warrants  a  Judg- 
ment for  the  demurree.  In  other  words,  it 
Is  a  supervisory  power  over  Jury  trials  In- 
voked and  exercised  by  the  courts  whose  duty 
it  is  to  decide  questions  of  law  arising  upon 
undisputed  facts. 

"In  6  Ency.  Pleading  and  Practice,  439,  it 
is  said:  There  is  nothing  in  this  practicei 
which  Is  in  contravention  of  jury  trial' — cit- 
ing Hopkins  T.  Nashville,  eta,  Ry.  Co.,  96 
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Tenn.  400,  34  S.  W.  1029,  32  L.  R.  A.  354. 

"That  case  contains  an  eshanstlTe  review 
of  the  autboritles,  and  shows  that  the  prac- 
tice obtains  In  about  one-half  of  the  states 
of  the  Union,  while  In  the  United  States 
conrts  and  the  courts  of  other  states  much 
more  drastic  methods  prevail,  such  as  direct- 
ing verdicts  and  ordering  nonsuits.  The 
practice-  has  come  down  to  us  from  the  ccHn- 
mcm  law,  and  is  too  thoroughly  imbedded  In 
our  jurisprudence  to  admit  qf  serious  ques- 
tion." 

That  a  demurrer  to  the  evidence  or  the 
more  modem  practice  of  directing  the  ver- 
dict is  admissible  upon  the  trial  of  an  issue 
of  devlsavit  vel  non,  see  Stewart  v.  Lyons, 
64  W.  Va.  666,  47  S.  R  442 ;  Broach  v.  Sing, 
67  Miss.  115 ;  Wagner  v.  Zelgleiv  44  Ohio  St 
59,  4  N.  D.  706;  Purdy  v.  Hall,  134  III.  303, 
25  N.  E.  645. 

In  the  case  last  cited  the  court  says: 
"With  reference  to  the  statutory  proceeding 
to  contest  by  bill  In  chancery  the  validity  of 
a  will.  It  Is  expressly  stated  in  the  statute 
(Rev.  St  1874,  c.  148,  {  7)  that  the. Issue 
shall  be  tried  by  a  Jury ;  and  it  follows  that, 
in  regard  to  the  action  of  the  court  in  tak- 
ing the  case  from  the  jury  and  directing  a 
verdict  against  the  contestant,  the  same  rule 
must  be  applied  that  obtains  In  respect  to 
trials  In  suits  at  law.  The  rule  in  actions 
at  law  Is  that  when  the  evidence  given  at 
the  trial,  with  all  the  Inferences  that  could 
justifiably  be  drawn  from  It,  is  so  Insuffl- 
dent  to  support  a  verdict  for  the  plaintiff 
that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the 
case  to  the  jury,  but  may  direct  a  verdict  for 
the  defendant" 

It  Is  contended  on  behalf  of  the  appellants: 
That  the  test  of  this  question  Is,  "Who  has 
the  power  to  grant  a  new  trial  of  the  issue?" 
That,  If  the  trial  judge  cannot  grant  a  new 
trial,  he  has  no  power  to  entertain  a  demur- 
rer to  the  evldeuce.  It  Is  insisted  that  the 
result  of  the  trial  must  be  sent  by  the  Judge 
who  tried  the  issue  of  devlsavit  vel  non  to 
the  Judge  of  the  chancery  court  who  alone 
has  power  to  set  aside  the  verdict  and  grant 
a  new  trial. 

Formerly  our  courts  were  divided  Into 
separate  and  distinct  tribunals — the  &ancery 
courts  and  the  common-law  courts — the  first 
presided  over  by  a  judge  known  as  the  chan- 
cellor, while  the  latter  were  presided  over  by 
a  different  person,  who  was  designated  as 
the  common-law  judge.  At  the  time  this 
system  prevailed,  It  was  the  practice,  when 
an  Issue  of  devlsavit  vel  non  was  ordered  by 
tlie  chancellor,  to  send  the  issue  to  the  com- 
mon-law court  to  be  tried  by  the  judge  pre- 
siding over  that  tribunal,  whose  duty  it  was 
to  send  the  result  of  the  trial  to  the  chancery 
court  for  the  chancellor  to  determine  whether 
or  not  there  should  be  a  new  trial.  This 
cumbersome  method  of  procedure  has  become 
wholly  unnecessary  since  the  union  of  the 
two  jurisdictions  of  law  and  chancery  in 
Virginia  under  one  Judge.    It  would  be  an  | 


Idle  and  useless  ceremony  for  a  Judge  who 
was  both  the  chancery  and  the  common-law 
judge  to  transfer  to  himself  as  common-law 
judge  the  trial  of  an  issue  devlsavit  vel  non, 
and  then  to  transfer  the  result  of  that  trial 
to  himself  as  chancellor.  In  order  that  he 
might,  as  chancellor,  determine  the  question 
of  new  trial. 

In  the  case  at  bar  an  order  was  entered 
in  chancery  bringing  the  cause  on  to  l>e  heard 
upon  the  proceedings  and  order  of  the  court 
on  the  trial  of  the  issue,  whereupon  those 
proceedings  together  with  the  judgment  of 
the  court  upon  such  Issue  were  In  all  re- 
spects "ratified,  approved,  accepted,  and  con- 
firmed."   This  was  all  that  was  necessary. 

In  the  case  of  Lavell  v.  Gold,  25  Orat  473, 
477,  this  court  said:  "Since  the  union  of  the 
two  jurisdictions  of  law  and  chancery  In 
Virginia,  although  it  Is  the  policy  of  the  law 
that  the  distinctive  character  of  the  two 
jurisdictions  shall  be  preserved  in  the  exer- 
cise of  their  respective  functions,  yet  as 
prior  to  the  union  of  the  two  jurisdictions 
the  Issue  might  be  tried  at  the  bar  of  either, 
it  cannot  now  be  a  matter  of  any  considera- 
tion whether  it  is  tried  on  the  common-law 
or  the  chancery  side  of  the  court  Nor  can 
it  be  material,  as  the  issue  is  to  be  tried 
before  the  same  judge,  whether  tried  on  the 
common-law  or  chancery  side  of  the  court, 
to  require  the  verdict  to  be  certified  to  the 
same  judge  who  presided  at  the  trial.  •Though 
It  might  be  well  to  observe  this  formality,  it 
would  be  going  too  far  to  hold  that  the 
order  made  by  the  judge  on  the  chancery 
side  of  his  court  in  the  cause  there  depend- 
ing, setting  aside  the  verdict,  which  he 
thought  contrary  to  the  evidence,  should  be 
reversed,  because  he  had  not  observed  the 
formality  of  certifying  to  himself  that  it  was 
against  evidence." 

It  is  clear,  both  upon  reason  and  author- 
ity, that  upon  the  trial  of  an  issue  devlsavit 
vel  non  the  mode  of  proceeding  is  substan- 
tially the  same  as  upon  the  trial  of  common- 
law  actions,  and  that  a  demurrer  to  the  evi- 
dence in  such  cases  is  not  an  invasion  of 
the  province  of  the  jury  in  the  trial  of  such 
Issues. 

Upon  the  merits  of  the  case,  we  are  of 
opinion  that  the  evidence,  viewed  from  the 
standpoint  of  a  demvurrer  to  the  evidence  by 
the  appellees,  falls  to  establish  want  of  ca- 
pacity on  the  part  of  the  testator  to  make  a 
final  disposition  of  his  property,  and  also 
fails  to  show  that  undue  influence  was  exert- 
ed over  him. 

We  have  considered  the  minor  points  made  , 
in  the  petition  for  appeal  by  the  appellants, 
and  are  of  opinion   that  no  error  to  their 
prejudice  appears  therefrom. 

Upon  the  whole  case  we  are  of  opinion 
that  the  decree  complained  of  la  right  and 
must  be  affirmed. 

Affirmed. 


CARDWBLL,  J.,  absent 
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ARMENTROUT  v.  ARMBN'VROUT'S 
t.E»ATE»». 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 
17,  1910.) 

W1IX8    d    821*)— OONBTBUCTIOK  — PEODHIABT 

LfOACiEa— Chabge  on  Land. 

Testator  by  the  first  clause  of  his  will  be- 

Sieatbed  $1,000  to  each  of  certain  relatives, 
y  the  second  clause  be  gave  his  wife  and  hi* 
foster  daughter  all  the  residue  of  his  estate, 
■hare  and  stiare  alike.  His  personal  property 
was  insufficient  to  pay  the  pecuniary  legacies. 
Held,  tba.t  the  will  did  not  indicate  an  intent  ta 
diarge  the  real  estate  so  devised  with  the  pay- 
ment of  such  legacies,  which  were  thereupon 
payable  pro  tanto  only  out  of  the  personal  proiK 
erty. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  2115;  Dec.  Dig.  {  821.*] 

Appeal  from  Clrcnlt  Court,  Rockingham 
County. 

Archie  Armentrout,  as  executor  of  the  wlU 
of  W.  A.  Armentrout,  deceased,  having  filed 
a  bill  for  the  construction  of  the  will,  an- 
swers were  filed  on  behalf  of  Fredericlc  Conn 
Armentrout  and  others,  pecuniary  legatees, 
claimiiig  a  right  to  payment  of  their  pecuni- 
ary legacies  oat  of  the  real  as  well  as  the 
personal  property,  as  against  testator's  wid- 
ow, Christina  J.  Armentrout,  and  Lucy  M. 
Armentrout,  to  whom  testator  bequeathed  all 
the  residue  of  his  real  and  personal  estate, 
share  and  share  alike.  From  a  Judgment  de- 
claring the  pecuniary  legacies  to  be  a  charge 
on  the  real  estate,  the  residuary  legatees  ap- 
peal.   Reversed. 

Slpe  &  Harris,  for  appellants.  J.  P.  Ste- 
phenson, Charles  D.  Harrison  and  Laird  L. 
Conrad,  for  appellee. 

HARRISON,  J.  W.  A.  Armentrout,  a  resi- 
dent of  Rockingham  county,  died  In  Novem- 
ber, 1906,  leaving  real  and  personal  estate. 
About  two  weeks  before  his  death  he  made 
and  published  bis  last  will  and  testament, 
which  is  as  follows: 

"I,  W.  A.  Armentrout,  being  of  sound  mind 
and  disposing  memory,  do  make  and  publish 
this  my  last  will  and  testament,  hereby  re- 
Toklng  all  former  wills  by  me  at  any  time 
made. 

"I.  I  bequeath  to  each  of  my  nephews  and 
nieces  Frederick  Conn  Armentrout,  Charles 
Raphael  Armentrout,.  Fannie  J.  Earman, 
George  Plttman  Ergenbrlght  and  Alice  Elico 
Ergenbright,  the  sum  of  One  Thousand  Dol- 
lars ($1,000.00);  and  the  same  to  be  paid  to 
them  by  my  executor  with  convenient  speed 
after  my  death. 

"tl.  I  devise  and  bequeath  to  my  wife, 
Christina  J.  Armentrout,  and  Lucy  M.  Armen- 
trout, wife  of  R.  T.  Armentrout  all  the  resi- 
due of  my  personal  estate  and  real  estate; 
and  each  of  which,  to  have  share  and  phare 
alike. 

"HI.  I 'hereby  appoint  R.  T.  Armentrout, 
executor  of  this,  my  last  will  and  testament. 


and  of  whom  no  bond  shall  be  required  in 
administration. 

"In   witness   whereof,    I   have  hereunder 
written  my  name,  this  24th  day  of  Oct,  1906. 
"W.  A.  Armentrout 

"Signed  by  the  said  testator,  W.  A.  Armen- 
trout, and  for  hla  last  will  and  testament  in 
the  presence  of  us,  who,  at  his  request,  in  his 
presence  and  in  the  presence  of  eaph  other, 
have  subscribed  our  names  as  attesting  wit- 
nesses. P.  B.  F.  Good, 
"L.  B.  Yancey, 
"O.  F.  Armentrout" 

The  record  shows  that  the  testator  was 
married  more  than  30  years  before  his  death 
to  the  appellant  Christina  J.  Armentrout 
Their  married  life  was  shown  to  have  been 
throughout  most  exemplary  and  affectionate. 
No  children  were  bom  of  the  marriage,  but 
about  20  years  before  the  death  of  the  tes- 
tator Lucy  Ergenbrlght,  a  niece  of  his  wife, 
then  a  child  about  three  years  of  age,  was 
brought  Into  the  family,  and  from  that  time 
until  his  death  the  devoted  relation  of  parent 
and  child  existed  between  herself  and  her 
foster  father.  The  record  further  shows  that 
of  the  five  legatees  mentioned  in  the  first 
paragraph  of  decedent's  will  two  were  neph- 
ews of  the  testator  and  one  a  niece,  while  the 
remaining  two  were  not  related  by  blood  to 
the  testator,  but  were,  respectively,  a  grand- 
nephew  and  grandnlece  of  his  wife.  It  fur- 
ther appears  that  the  decedent  left  a  farm 
containing  about  118  acres,  which  was  vari- 
ously estimated  to  be  worth  from  $6,000  to 
$8,000,  on  wbich  be  and  his  family  had  re- 
sided for  many  years,  and  which  had  been 
paid  for  in  part  by  his  wife's  means.  The  de- 
cedent left  also  personal  estate  consisting  of 
farming  implements,  live  stock,  bank  depos- 
its, stocks  and  bonds  which  the  appraisement 
of  his  personal  estate  shows  aggregated  over 
$4,000,  with  practically  no  indebtedness  out- 
standing. 

The  personal  estate  being  InsuflBcient  to 
pay  the  five  legacies  mentioned  in  the  first 
clause  of  the  will,  the  legatees  claim  that 
the  deficiency  Is  a  charge  upon  the  land  de- 
vised in  the  second  clause  to  the  wife  and 
foster  daughter,  of  the  testator,  the  conten- 
tion of  the  legatees  being  that  the  second 
clause  of  the  will  blends  into  one  mass  the 
real  and  personal  estate,  and  only  gives  the 
wife  and  foster  daughter  the  residue  of  such 
blended  mass  after  the  legacies  mentioned 
in  the  first  clause  have  been  satisfied.  Wheth- 
er or  not  this  contention  is  sound  Is  the  sin- 
gle question  presented  for  our  determination. 

In  Todd  V.  McFall,  96  Va.  754,  32  S.  E.  472, 
where  the  same  question  was  involved.  Judge 
Riely,  speaking  for  this  court,  says;  "It  is 
universally  conceded  that  as  a  general  rule 
the  personal  estate  is  not  only  the  primary, 
but  the  only,  fund  for  the  payment  of  lega- 
ades.  It  is  equally  a  general  rule  that  the 
real  estate  Is  not  chargeable  under  the  law 
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■with  their  payment.  If  the  personal  estate 
proves  Insufficient,  unless  the  testator  has 
charged  the  land  with  their  payment  This 
he.  may  do  either  in  express  terms  or  by  Im- 
plication, bnt  the  intention  to  do  so  most  be 
clear  and  manifest.  And  so  in  every  case, 
whether  the  real  estate  is  charged  with  the 
payment  of  the  legacies  Is  a  question  of  in- 
tention. The  intention  to  charge  must  be  ei- 
ther expressly  declared,  or  be  clearly  deducl- 
ble  from  the  language  and  dispositions  of 
the  win." 

In  the  case  of  Lee  v.  Lee,  88  Va.  805,  14  8. 
E.  534,  Judge  Lewis  says:  "The  testator, 
however,  may  charge  the  land,  and  this  may 
be  done  either  expressly  or  by  implication; 
but  In  any  case  the  intention  to  charge  must 
be  clear — so  clear  as  to  admit  of  no  reason- 
able doubt."  This  language  of  the  learned 
judge  is  cited  with  approval  In  Todd  v.  Mc- 
Fall,  supra. 

Again,  in  Smith  v.  Mason,  89  Va.  715,  IT 
S.  E.  4,  Judge  Lacy,  delivering  the  opinion 
of  the  court,  quotes  with  approval  from  the 
American  &  Eng.  Ency.  of  Law  the  rule  as 
follows:  "The  personalty  Is  not  only  the 
primary,  but  the  only,  fund  for  the  payment 
of  legacies,  unless  they  are  charged  upon  the 
realty  by  express  direction  or  by  necessary 
Implication.  "What  language  will  amount  to 
an  express  charge  must  always  be  a  matter 
of  construction  and  Interpretation,  depending 
upon  the  terms  employed  in  each  individual 
case.  A  charge  will  be  implied  if  the  lan- 
guage, of  the  will  Indicates  that  the  testator 
Intended  the  legacies  to  be  paid,  knowing 
that  his  personal  estate  would  be  Insufficient 
for  the  purpose,  or  if  It  appear  that  In  giv- 
ing the  legacies  he  had  the  real  estate  in 
mind." 

In  the  will  under  consideration,  the  testa- 
tor gives  his  executor  no  power  to  sell  his 
real  estate,  nor  does  he  give  him  any  manner 
of  control  over  It  In  the  first  clause  of  the 
will  he  gives  the  five  legacies  of  $1,000  each, 
and  directs  them  to  be  paid  by  his  executor 
with  convenient  speed  after  his  death.  The 
testator  must  be  presumed  to  have  Itnown 
that  the  only  means  the  executor  would 
have  of  paying  the  legacies- was  out  of  his 
personal  property,  unless  they  were  charged 
upon  the  real  estate  by  express  direction  or 
necessary  implication.  There  Is  nothing  In 
the  will  to  Indicate  that  the  testator  intend- 
ed the  legacies  to  be  paid,  "knowing  that 
his  personal  estate  was  insufficient  for  the 
purpose,"  or  that  In  giving  the  legacies  "he 
had  the  real  estate  In  mind." 

After  the  dispositions  made  in  the  first 
clause,  the  testator  proceeds  in  the  second 
clause  to  provide  for  his  wife  and  foster 
child  In  the  following  language:  "I  devise 
and  bequeath  to  my  wife,  Christina  J.  Ar- 
mentrout,  and  Lucy  M.  Armentrout  wife  of 
R.  T.  Armentrout,  all  the  residue  of  my 
personal  estate  and  real  estate;  and  each  of 
which  to  have  share  and  share  alike."  So 
far  from  the  testator  Intending  the  legacies 


to  be  paid,  knowing  that  bis  personal  estate 
was  insufficient  for  the  purpose,  this  second 
clause  clearly  shows  that  he  was  acting  un- 
der the  Impression  that  bis  personalty  was 
ample  Cor  that  purpose,  for  he  thereby  gives 
those  for  whom  as  appears  his  affection  and 
Interest  was  strongest  all  the  residue  of 
his  personal  estate,  and  therefore  In  giving 
the  legacies  he  could  not  have  had  the  real 
estate  In  mind. 

The  language  of  the  second  clause  relied  on 
as  shovring  that  the  real  and  personal  estate 
were  blended  In  one  mass  and  only  the  resi- 
due of  both  given  to  his  wife  and  foster 
daughter  is  as  follows:  "I  devise  and  be- 
queath to  my  wife,  Christina  J.  Armen- 
trout and  Lucy  M.  Armentrout  wife  of  R. 
T.  Armentrout  all  the  residue  of  my  person- 
al estate  and  real  estate."  It  Is  not  contend- 
ed that  this  language  creates  a  direct  charge 
upon  the  real  estate,  but  that  there  is  by  im- 
plication a  charge  created  thereby  on  the 
real  estate  to  make  good  the  legacies.  In 
support  of  this  contention  the  cases  of  Crouch 
V.  Davis,  23  Urat  62,  and  Wood  v.  Sampson, 
25  Grat  847,  are  relied  on. 

These  cases  hold  that,  where  the  language 
of  a  wiU  blends  In  a  common  mass  a  resid- 
uum of  real  and  personal  estate,  a  charge 
upon  the  real  estate  in  such  residuum  may 
arise  by  Implication  for  the  satisfaction  of 
legacies  previously  given  In  the  will,  when 
such  Implication  is  not  Inconsistent  with 
admissible  extraneous  circumstances  or  oth- 
er provisions  of  the  will  Itself.  In  the  first 
case,  Crouch  v.  Davis,  the  language  Is: 
"Whatever  balance  I  may  be  worth  I  want 
given  to  my  sister  Ann  Crouch  and  her  chil- 
dren." This  language.  It  is  held,  blended 
the  real  and  personal  property  into  a  com- 
mon mass.  In  Wood  v.  Sampson  the  lan- 
guage is:  "All  the  remaining  estate,  prop- 
erty and  credits,  whether  real  or  personal, 
which  I  may  own  at  my  death."  This  is 
held  to  have  "blended  the  real  and  person- 
al estate  into  a  common  fund." 

The  case  of  Downman  v.  Rust,  6  Rand.  587, 
is  also  relied  on  by  appellees,  where  the 
language  of  the  will  Is,  "All  the  rest  of  my 
estate  real  and  personal,"  clearly  a  blended 
residuum. 

In  the  fourth  and  last  case  relied  on  of 
Lewis  V.  Darling,  16  How.  side  pages  1-7,  14 
L.  Ed.  819,  the  language,  employed  by  the 
testator  is:  "And  as  to  all  the  rest  and  re- 
mainder of  my  property,  debts,  rights  and 
actions  of  what  kind  and  nature  soever  that 
may  belong  or  appertain  to  me." 

In  these  cases  the  blending  of  the  residu- 
um of  the  real  and  personal  estate  into  one 
mass  is  made  the  crucial  prerequisite  to 
charging  real  estate  with  the  payment  of 
legacies.  The  language  employed  in  each  Is 
essentially  different  from  that  used  In  the 
present  case,  and  therefore  those  decisions 
cannot  be  regarded  as  furnishing  a  controll- 
ing analogy  for  the  construction  of  the  will 
before  us.    In  the  case  at  bar  the  language 


Digitized  by 


Google 


Ytu) 


EAYANAUGH  r.  SHACELETT'S  ADM'B. 


835 


of  ttie  will  Is:  "I  devise  and  bequeath  to  my 
wife,  Christina  J.  Armentrout,  and  Lucy  M. 
Armentrout,  wife  of  R.  T.  Armentrout,  all 
tlie  residue  of  my  personal  estate  and  real 
estate."  Here  the  testator  uses  apt  language. 
He  uses  the  word  "devise"  and  be  uses  the 
word  "bequeath,"  one  being  applicable  to 
the  real  estate  and  the  other  to  the  person- 
al estate,  each  being  kept  distinct  in  his 
mlitd  as  a  dassiftcation  of  property.  He  does 
not  blend  or  merge  the  two  kinds  of  prop- 
erty into  a  single  term,  such  as  "all  the  rest 
of  my  estate  real  and  personal,"  or  "wbat- 
eTor  balance!  may  be  worth,"  but  he  des- 
ignates the  one  as  the  residue  of  his  "per- 
sonal estate"  and  the  other  as  "real  estate," 
repeating  the  word  "estate"  with  its  appro- 
priate adjective,  thus  preserving  the  segre- 
gation of  the  two  classes  of  property.  A 
still  more  pregnant  phrase  is  the  designa- 
tion by  the  testator  of  "the  residue  of  my 
personal  estate."  Tills  language,  taken  in 
connection  with  the  context  of  the  will,,  can 
only  mean,  as  already  pointed  out,  that  the 
testator  believed  there  would  be  a  residue 
of  personalty;  and  this  Inference  has  the 
effect  to  contravene  the  idea  of  a  testamen- 
tary Intent  to  charge  bis  real  estate. 

This  was  held  to  be  Its  effect  in  Reed  v. 
Gather,  18  W.  Va.  263,  where  the  court  says: 
"Intention  to  charge  the  land,  implied  from 
the  introductory  words,  is  repelled  by  the 
contrary  implication  arising  from  the  be- 
qoest  of  a  personal  residue,  which  the  tes- 
tator supposed  would  remain  after  satisfac- 
tion of  the  legacies"  citing  a  number  of  au- 
thorities. 

In  view  of  the  fact  that  the  executor  is 
given  no  control  over  the  real  estate,  and  is 
directed  to  pay  the  legacies  with  convenient 
speed,  which  he  could  only  do  out  of  the  per- 
sonalty, and  in  view  of  the  further  fact 
that  by  the  residuary  disposition  of  the  re- 
mainder of  his  iiersonai  estate  the  testator 
manifestly  acted  under  the  belief  that  his 
personal  property  was  more  then  sufficient 
to  satisfy  the  legacies,  we  think  that  it  may  be 
safely  affirmed  that,  looking  alone  to  the 
language  of  the  will,  without  the  aid  of  ex- 
traneous circumstances,  it  cannot  t>e  said 
that  it  was  "clearly  and  manifestly"  the  in- 
tention of  the  testator  to  impose  a  dArge 
upon  his  real  estate  in  favor  of  the  legacies 
(Todd  T.  McFall,  supra),  or  that  the  intention 
to  charge  the  real  estate  is  "so  clear  as  to 
admit  of  no  reasonable  doubt"  (Lee  v.  Lee, 
supra),  or  that  the  intention  to  charge  is  a 
"necessary  implication"  from  the  language 
employed  (Smith  v.  Mason,  supra).  On  the 
contrary,  we  are  of  the  opinion  that  the 
most  reasonable  Interpretation  of  the  will 
is  that  the  testator  did  not  intend  to  charge 
the  real  estate  devised  to  his  wife  and  fos- 
ter child  with  the  payment  of  the  legacies 
prevlonsly  given ;  that  he  had  no  thought  of 
turning  his  wife,  who  had  for   more  than 


30  years  shared  his  Joys  and  sorrows,  out  of 
the  modest  home  where  they  had  lived  dur- 
ing those  years,  in  order  to  satisfy  legatees 
who  were  •  so  little  known  to  him  that  he 
had  to  ask  for  their  names  when  bis  will 
was  written. 

The  testimony  of  the  scrivener  of  the 
will,  which  was  objected  to  by  the  legatees, 
has  not  been  considered  in  arriving  at  the 
conclusion  reached,  and  therefore  it  is  un- 
necessary to  pass  upon  that  exception. 

The  circuit  court  having  held  the  legacies 
to  be  a  charge  upon  the  real  estate,  Its  de- 
cree must  be  reversed  and  the  cause  remand- 
ed for  further  iwoceeaings  not  in  conflict 
with  this  opinion.    Reversed. 

CARDWEIiL,  X,  absent 

mi  Va.  42S) 
KAVANAUGH  et  al.  v.   SHACKLETT'S 
ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
17,  1910.) 

1.  Do  WEB  (§  71*)— Rbcovbbt— Rdiedt— Bnx 
IN  BquiTT. 

Where  a  husband's  will  gave  his  widow 
"whHt  the  law  allows  her,"  even  If  she  took  her 
interest  in  his  estate  by  operation  of  law  and 
not  under  the  will,  she  was  entitled  to  file  a 
bill  in  eouity  to  recover  her  dower  under  Code 
1904,  I  2276,  expressly  giving  that  remedy  in 
cases  where  it  waa  allowable  when  die  section 
was   first  adopted  in   1849. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  i§  247-249 ;   Dec.  Dig.  |  71.*] 

2.  DowEB  OS  74*)— Obiginal  Bill— Relief— 

JuRiSDicnow. 

Where  the  Jnrlndiction  of  a  court  of  equity 
has  attached  under  a  bill  for  the  recovery  of 
dower,  it  is  not  affected  by  the  fact  that  the 
bill  prayed  for  relief  to  which  the  widow  was 
not  entitled. 

TEd.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  SS  2.'>6-259;    Dec.  Dig.  {  74.»J 

3.  DowEB  (S  78*)— Cross-Bill  fob  Pabtuion 
— Pbopkiety. 

Though  a  court  of  equity  cannot  sell  lanHa 
of  an  infant  under  a  bill  in  equity  by  a  widow 
against  the  devisees  of  her  husband  for  an 
award  of  dower  in  her  husband's  lands,  yet  un- 
der Code  1904,  {  2566,  providing  for  a  sale  in 
partition  at  the  suit  of  one  entitled  to  compel 
partition,  where  partition  in  Icind  cannot  be 
conveniently  made,  a  cross-bill  may  be  filed  in 
the  suit  for  dower  by  one  of  the  defendants, 

Staving  partition,  under  which  such  a  sale  may 
e  btia,  the  relief  sought  by  the  cross-bill  being 
relief  to  which   the  parties  were  entitled  and 
which  could  not  be  had  under  the  original  bill. 
[EM.  Note. — For  other  cases,  see  Dower,  Dec. 
Dig.  i  78.*] 

4.  Estoppel  (j  91")  —  Doweb  —  Oboss-Bill— 

Sale. 

A  widow  filed  a  bill  in  equity  seeking  sale 
of  the  property  of  her  deceased  husband  and 
commutation  of  dower  in  place  of  the  dower 
interest  given  to  her  t^  the  will,  and  upon  this 
bill  process  as  to  all  parties  was  sufficiently 
made.  A  cross-bill  was  filed  as  to  which  the 
decree  recited  that  the  adult  defendants  ap- 
peared in  court  by  counsel  and  waived  their 
right  of  process,  and  that  the  cross-bill  was 
taken  for  confessed  as  to  them.  The  record 
showed  that  those  defendants,  either  personally 
or  by   counsel,   participated   in   the   dower  pro- 
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ceedingg  from  commencement  to  conclusion,  that 
tbey  signed  an  agreement  of  Bale  under  the 
terms  of  court,  consented  to  the  widow's  com- 
mutation of  dower  out  of  the  proceeds,  accept- 
ed for  themselves  their  own  full  shares  of  the 
proceeds,  and  that  during  10  years  they  had  not 
questioned  the  conclusiveness  of  the  proceedings. 
Held  that,  even  if  counsel  were  not  .entitled,  in 
the  absence  of  special  authority,  to  appear  and 
waive  process  on  the  cross-bill,  those  parties 
were  estopped  by  their  subsequent  conduct  from 
tailing  advantage  of  any  irregularities  in  the 
dower  proceedings. 

[Ed.  Note.— E\>r  other  cases,  see  E^stoppel, 
Cent.  IMg.  f i  257-259 ;   Dec.  Dig.  {  91.*] 

Appeal  from  Clrcalt  Court,  Rockingham 
County. 

Action  by  Samuel  Shacklett  against  Bu- 
ford  G.  Shacklett's  administrator  and  others, 
in  which  land  was  Judicially  sold  to  James 
M.  Kavanaugh  and  another.  From  a  decree 
conflrmlng  the  sale,  the  purchasers  appeal. 
Affirmed. 

D.  O,  Dechert  and  J.  B.  Stephenson,  for 
appellants.    Sipe  &  Harris,  for  appellees. 


WHITTLES,  J.  This  appeal  by  James  M. 
Kavanaugh  and  Joseph  V.  Kavanaugh  is 
from  a  decree-  confirming  a  Judicial  sale  of 
improved  property  in  the  town  of  Harrison- 
burg, known  as  the  "Shacklett  Property,"  at 
which  sale  the  appellants  became  the  pur- 
chasers for  the  price  of  $38,000. 

The  ground  of  objection  to  confirmation  of 
the  sale  (which  was  made  under  a  decree  in 
the  case  of  Samuel  Shacklett  v.  Buford  G. 
Shacklett's  Adm'r,  etc.)  is  that  the  title  to 
the  property  is  defective,  and  that  the  court 
cannot  confer  a  marketable  title  on  the  pur- 
chasers. 

Appellants,  to  sustain  their  contention, 
fouch  the  record  in  the  case  of  Nannie  R. 
Shacklett  v.  Frances  L.  Roller,  etc.,  from 
which  it  appears  that  Henry  Shacklett  died 
testate  in  the  year  1898,  survived  by  his  wid- 
ow, Nannie  R.  Shacklett,  and  two  children, 
Fannie  B.  Shacklett  and  Buford  G.  Shack- 
lett, and  two  grandchildren,  Frances  Lt,  Roll- 
er and  Margaret  S.  Roller.  Henry  Shacklett 
died  seised  of  considerable  real  estate,  in- 
cluding the  property  in  controversy,  which  he 
devised,  subject  to  the  rights  of  his  widow, 
to  his  children  and  grandchildren.  The  will 
first  provided  an  annuity  of  $800  for  the 
widow,  but  afterwards,  by  codicil,  testator 
declared,  that,  "instead  of  legacies  to  my 
wife,  I  desire  she  may  have  Just  what  the 
law  allows  her — which  I  believe  is  one-third 
of  my  estate." 

In  1899,  the  widow  filed  her  bill  against 
the  devisees  for  the  recovery  of  her  dower. 
Though  she  expresses  the  opinion  that  dower 
cannot  be  allotted  to  her  in  kind  without 
prejudice  to  the  rights  of  others,  the  bill 
prays  "that  due  ascertainment  may  be  made 
as  to  whether  the  real  estate  of  which  Henry 
Shacklett  died  seised  Is  susceptible  of  parti- 


tion in  kind,  and  allotment  of  dower  to  your 
complainant  therein  as  by  law  required,  and 
if  not  whether  the  same  should  be  sold  as 
by  law  permitted;"  and  tliat  she  may  be 
decreed  dower  in  said  property.  The  Infant 
defendants,  E^ances  L.  Roller  and  Margaret 
S.  Roller,  answered  by  guardian  ad  litem, 
and  Buford  6.  Shacklett  filed  bis  answer 
and  cross-bill,  in  which  he  alleges  that  the 
real  estate  is  not  susceptible  of  such  division 
as  to  make  it  practicable  to  assign  dower  in 
kind  to  the  widow,  and  is  not  susceptible  of 
partition  in  kind  am<mg  the  devisees.  He^ 
therefore,  asks  that  his  answer  be  treated  as 
a  cross-bill,  and  prays  that  the  land  be  sold, 
and  that  out  of  the  proceeds  dower  be  assign- 
ed to  the  widow  and  the  residue  distributed 
among  the  parties  according  to  their  respec- 
tive rights.  The  cause  was  heard  at  April 
term,  1900,  upon  the  original  bill,  process 
executed  as  to  all  the  defendants,  the  answer 
of  the  infants  by  guardian  ad  litem,  the  an- 
swer and  cross-bill  of  Buford  G.  Shacklett, 
and  the  bill  taken  for  confessed  as  to  the  oth- 
er defendants.  With  respect  to  the  cross-bill, 
the  decree  recites,  that  the  "adult  defend- 
ants appeared  In  court,  by  counsel,  and  waiv- 
ing their  right  of  process  the  cross-bill  is 
taken  for  confessed  as  to  them."  The  In- 
fants answered  by  guardian  ad  litem;  and, 
thereupon,  the  court  decreed  a  sale  <rf  the 
lands.  The  lands  were  sold  accordin^y,  and 
Buford  G.  Shacklett  became  the  purchaser 
of  the  "Shacklett  Property"  for  $9,500,  and 
the  sale  was  duly  confirmed.  The  commuted 
dower  of  the  widow  was  ascertained,  and  on 
November  9,  1900,  a  decree  was  entered,  that 
unless  the  widow  and  devisees  and  the  guard- 
ian and  guardian  ad  litem  of  the  Infant  de- 
fendant, Margaret  S.  Roller  (Frances  I*. 
Roller  in  the  meantime  having  attained  her 
majority)  should,  within  twenty  days  from 
the  rising  of  the  court  agree  in  writing  to 
the  payment  of  the  commuted  dower  to  the 
widow,  then  the  receivers,  out  of  the  funds 
arising  from  the  sale  of  real  estate,  should 
pay  the  uncommuted  dower  of  the  widow  to 
the  general  receiver,  who  should  invest  the 
same  safely,  and  pay  to  the  widow  the  an- 
nual income  arising  therefrom.  The  agree- 
ment outlined  by  the  decree  of  Oie  court  was 
executed  by  all  the  parties  on  the  follow- 
ing day;  and  John  E.  Roller,  father  of  the 
infant  defendant,  Margaret  S.  Roller,  was  ap- 
pointed a  special  receiver  to  hold  the  share 
of  his  Infant  daughter  in  the  proceeds  of  salo 
of  the  lands. 

The  contention  is  not  sound  that  the  de- 
cree of  sale  of  the  lands  whereof  Henry 
Shacklett  died  seised  is  a  nullity.  If  it  were 
conceded  that  Nannie  R.  Shacklett  took  her 
interest  in  the  real  estate  of  her  deceased 
husband  by  operation  of  law  as  doweress, 
and  not  by  purchase  as  a  devisee  under  his 
will,  still  she  had  the  right  to  file  her  bUl 
in  equity  to  recover  dower.    Va.  Code  1904, 
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>  227a  And  the  Jurisdiction  of  tbe  court 
having  attached  for  that  purpose  was  not  af- 
I'ected  by  the  circumstance  that  the  bill  may 
have  prayed  for  relief  to  which  she  was  not 
entitled.  The  correctness  of  the  general 
proposition,  that  a  court  of  equity  cannot 
sell  the  lands  of  an  infant  at  the  suit  of  a 
doweress  to  commute  her  dower  therein,  may 
be  admitted.  Nevertheless,  the  Virginia  stat- 
ute on  the  subject  of  partitions  makes  full 
provision  for  such  relief  at  the  suit  of  a 
party  aitltled  to  compel  partition,  where  par- 
tition In  kind  cannot  be  conveniently  made. 
Va.  Code  1904,  {  2566.  That  was  the  mani- 
fest purpose  of  the  cross-bill  of  Buford  G. 
Sbacklett  The  court  of  equity  had  already 
acquired  Jurisdiction  of  the  parties  and  the 
subject-matter  in  the  suit  to  recover  dower, 
and  the  object  9t  the  cross-bill  was  to  enable 
tbe  devisees  to  obtain  relief,  with  respect  fo 
lands  acquired  by  them  under  the  testator's 
will,  to  which  they  were  plainly  entitled  but 
which  could  not  be  granted  under  the  orig- 
inal bill.  That  is  one  of  the  ordinary  func- 
tions of  a  cross-bill.  The  cross-bill  was  reg- 
ularly matured  as  to  the  infant  defendants, 
.  and  they  are,  therefore,  bound  by  the  pro- 
ceedings and  decrees. 

In  Turner  v.  Barraud,  102  Va.  324,  46  S. 
E.  318,  it  Is  said:  "The  only  way  known 
to  our  law  of  bringing  an  Infant  before  a 
court  is  by  a  guardian  ad  litem  appointed 
to  conduct  his.  defense  for  him.  If  he  has 
appeared  in  a  suit  by  a  guardian  ad  litem 
regolarly  appointed  for  that  purpose,  he  can- 
not afterwards  in  an  independent  suit  Im- 
peach a  decree  rendered  against  him  for  er- 
rors and  irregularities  in  the  proceedings  in 
the  suit  in  which  the  decree  was  rendered ; 
but  If  no  guardian  ad  litem  was  appointed 
or  recognized  by  the  court,  he  is  not  bound 
by  the  action  of  one  who  assumed  to  act 
for  him,  and  the  decree  against  bim  is  void 
and  may  be  collaterally  assailed." 

It  may  be  conceded,  moreover,  for  the  pur- 
poses of  this  discussion,  that  counsel  for  tbe 
adult  defendants,  In  the  absence  of  special 
authority,  could  not  appear  and  waive  pro- 
cess on  the  cross-bill;  yet,  those  defendants 
would  clearly  be  estopped  by  subsequent 
conduct  from  taking  advantage  of  such  ir- 
regularity, even  in  that  case.  The  record 
conclusively  shows  that  personally  and  by 
counsel  they  participated  in  tbe  litigation 
from  commencement  to  conclusion.  After  the 
sale,  when  put  on 'terms  by  the  court,  they 
signed  the  agreement  of  November  10,  1900, 
consenting  that  the  widow  should  receive 
commuted  dower  out  of  the  proceeds;  and, 
finally,  they  accepted  the  avails  of  the  litiga- 
tion— their  full  share  of  the  purchase  price 
of  the  lands  soldi  The  sale  was  made  more 
tlian  10  years  ago,  the  Infant  defendants 
liave  long  qince  come  of  age,  and  there  is  not 
a  suggestion  of  purpose  on  the  part  of  any 
devisee  of  Henry  Shacklett  to  question  the 


validity  of  Buford  G.  Shadclett's  title  to  the 
"Shacklett  Property." 

In  these  drcumstances,  the  decree  of  the 
circuit  court,  confirming  the  sale  to  the  ap- 
pellants, was  plainly  right  and  must  be  af- 
firmed.   AflSrmed.  . 

KBITH,  P.,  and  CARDWflLL,  J.,  absent. 

(Ul  Va.  483) 
SCHOOL  BOARD  OF  STONEWALL  DIST. 
NO.  1  V.  PATTERSON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

Taxation  (§  734*)— Assessment— Ownership 
OF  IiAND— Sale  foe  Taxes— EJrracT  or  De- 
FKCT8  IN  Assessment. 

Code  1887,  c.  28,  §  661  (Code  1904,  p.  321), 
provides  that  a  purchaser  at  a  tax  sale  stiall  be 
vested  of  the  title  held  by  the  party  assessed, 
at  the  commencement  of  the  year  for  which  the 
taxes  were  assessed  "or  in  any  person  claiming 
under  such  party."  Act  April  23,  1906  (Laws 
1906,  c.  S2)  S  12,  provides  that,  when  a  tax 
deed  has  been  duly  admitted  to  record,  the  title 
shall  vest  in  the  grantee  to  the  same  extent  as 
was  vested  in  the  party  assessed  at  the  com- 
mencement of  the  year,  or  any  person  claiming 
under  such  party,  subject  to  be  defeated  only 
by  proof  that  the  taxes  were  not  properly 
chargeable  thereon,  or  had  been  paid. '  Sec- 
tions 469,  4«),  and  461  of  the  Code  (pages  242, 
243)  require  a  list  of  conveyed  land  to  be  made 
out  by  the  clerk  of  every  circuit  or  city  court 
annually  on  or  before  January  15th,  and  trans- 
mitted to  the  auditor  of  public  accounts,  and 
section  455  requires  the  commissioner  of  each 
district  and  for  each  city  to  ascertain  and  desig- 
nate all  the  real  estate  in  his  county,  district, 
or  city,  as  the  case  may  be,  and  the  person  to 
whom  the  same  is  chargeable  for  taxes  on  Jan- 
uary 15th  of  each  year.  Section  634  (page  311) 
requires  each  landowner  to  list  the  same,  and 
section  635  provides  that,  for  a  failure  to  do  so 
for  five  successive  years,  the  land  shall  be  for- 
feited to  the  commonwealth.  Held,  that  where 
land  belonging  to  the  G.  Company  was  conveyed 
to  complainant's  grantor  October  16,  1891.  and 
the  deed  was  recorded  May  7,  1892,  and  taxes 
paid  for  1898,  but  the  land  was  erroneously  as- 
sessed for  the  taxes  of  1894  to  the  G.  Company, 
and,  not  being  paid,  the  land  was  fold  as  delin- 
quent to  defendant  in  January,  1907,  defend- 
ant acquired  no  title  pursuant  to  such  sale  as 
against  a  purchaser  from  the  G.  Company's 
grantees. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  1470-1473;   Dec.  IMg.  {  734.»] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Suit  by  the  School  Board  of  Stonewall 
District  No.  1,  in  tbe  County  of  Rockingham, 
against  W.  C.  Patterson  and  another.  De- 
cree for  defendants,  and  complainant  ap- 
peals.   Reversed  and  rendered. 

Conrad  &  Conrad,  for  appellant  D.  O. 
Dechert,  for  appellees. 

KBITH,  P.  This  case  Involves  the  title 
to  lot  No.  4  of  block  63  of  the  town  of  Shen- 
dun,  which  was  conveyed  to  the  school  board 
of  Stonewall  district,  Rockingham  county,  by 
H.  M.  Bell  and  wife,  by  deed  dated  Septem- 
ber 15,  1908.     Bell  derived  his  title  under  a 
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aeed  from  the  Orottoes  Company,  dated  Oc- 
tober 16,  1891,  and  recorded  May  7,  1892. 

This  lot  remained  upon  the  assessment 
books  In  the  name  of  the  Grottoes  Company, 
and  was  assessed  for  taxes  for  the  year 
1S94  and  subsequently  sold  and  purchased 
by  the  commonwealth.  It  thus  appears  that 
the  lot  was  assessed  In  the  name  of  the 
Grottoes  Conumny,  returned  delinquent  for 
nonpayment  of  taxes  for  1894,  and  purchas- 
ed by  the  commonwealth,  while  H.  M.  Bell 
was  the  true  owner  under  a  duly  recorded 
deed.  William  C.  Patterson  and  Minnie  A. 
Miller,  the  defendants  in  error,  became  pur- 
chasers of  this  lot  at  a  sale  made  January 
21,  1907,  under  an  act  approved  February 
23,  1906  (Acts  1906,  p.  41),  entitled  "An  act 
to  authorize  the  sale  of  lots  purchased  by 
the  commonwealth  for  delinquent  taxes  and 
not  redeemed  within  four  years  or  more." 

Under  the  law  as  it  stood  when  Gates  r. 
Lawson,  32  Grat  12,  was  decided,  the  pur- 
chaser at  a  tax  sale  took  such  estate  "as 
was  Tested  in  the  person  assessed  with  the 
taxes  at  the  commencement  of  the  year  for 
which  said  taxes  were  assessed,  and,  there- 
fore, when  the  person  assessed  with  the  tax 
had  parted  with  his  estate  in  the  land  by 
conveyance  prior  to  the  commencement  of 
the  year  for  which  said  taxes  were  assessed, 
no  Utle  passed  to  the  purchaser  at  the  tax 
sale."  By  the  Code  of  1887  an  amendment 
was  made  (section  661),  so  that  at  the  time 
of  the  sale  of  the  lot  in  controversy  to  the 
commonwealth  the  right  or  title  acquired  by 
the  purchaser  was  such  as  "was  vested  in 
the  party  assessed  with  the  taxes  or  levies 
-on  account  whereof  the  sale  was  made,  at 
the  commencement  of  the  year  for  which 
-said  taxes  or  levies  were  assessed,  or  In  any 
person  claiming  under  such  party."  This 
language  is  followed  In  section  12  of  the  act 
approved  February  23,  1906,  which  provides 
that  "When  the  purchaser  of  any  real  estate 
so  sold,  his  heirs  or  assigns,  has  obtained  a 
deed  therefor,  and  the  same  has  been  duly 
admitted  to  record  in  the  county  or  corpora- 
tion in  which  such  real  estate  lies,  the  right 
or  title  to  such  estate  shall  stand  vested  In 
the  grantee  in  such  deed  as  it  was  vested  In 
the  party  asselssed  with  the  taxes  and  levies 
thereon  at  the  commencement  of  the  year 
for  which  the  taxes  or  levies  were  assessed 
for  which  it  was  sold,  or  any  person  claim- 
ing under  such  party,  subject  to  be  defeated 
■only  by  proof  that  the  taxes  or  levies  for 
which  said  real  estate  was  sold  to  the  com- 
monwealth were  not  properly  chargeable 
thereon,  or  that  the  taxes  and  levies  proper- 
ly chargeable  on  such  real  estate  have  been 
paid." 

The  only  question  which  need  be  consld- 
«red  Is  whether  or  not  the  land  could  be  sold 
AS  delinquent  for  a  tax  assessed  against  the 
Grottoes  Company  after  it  had  parted  with 
its  title  and  passed  it  to  a  purchaser  who 
caused  it  to  be  duly  recorded. 

If  aucb  be  the  law,  it  is  by  force  of  the 


words  introduced  into  the  statute  after  the 
decision  of  Gates  v.  Lawson,  supra,  which 
provides  that  the  title  acquired  by  a  purchas- 
er under  a  tax  sale  Is  such  as  was  vested 
In  the  party  assessed  with  the  taxes  at  the 
commencement  of  the  year  for  which  the 
taxes  were  assessed  for  which  it  was  sold, 
"or  any  person  claiming  under  such  party." 

By  sections  459,  460,  and  461  It  is  provided 
that:  "The  clerk  of  every  circuit  or  dty 
court  shall  annually,  on  or  before  the  fif- 
teenth of  January,  make  out  a  list  of  all 
deeds  for  the  partition  or  conveyance  of  land 
•  ♦  •  which  have  been  admitted  to  rec- 
ord In  the  clerk's  oflSce  of  such  court  within 
a  year  ending  on  the  thirty-first  day  of  De- 
cember next  preceding,  which  first-mention- 
ed list  shall  state  the  date  of  the  deed,  when 
admitted  to  record,  the  names  of  grantors 
and  grantees,  the  quantity  of  land  convey- 
ed, the  specific  value  thereof,  and  a  descrip- 
tion of  the  same.  •  »  •  ••  And  (by  sec- 
tion 461)  that  every  such  list  shall  "imme- 
diately after  the  fifteenth  day  of  January, 
be  transmitted  to  the  auditor  of  public  ac- 
counts, and  a  copy  thereof  delivered  by  the 
clerk  to  the  commissioner  for  his  county  or 
corporation.  •  •  •  ••  And  by  section  455 
It  is  provided  that  "the  commissioner  for  each 
district  in  the  several  counties,  and  the  com- 
missioner for  each  city,  shall  commence,  an- 
nually, on  the  first  day  of  February,  or  at 
such  time  as  the  auditor  s}iall  designate, 
and  proceed  without  delay  to  ascertain  al' 
the  real  estate  In  his  county,  district,  or' 
city,  as  the  case  may  be,  and  the  person  to 
whom  the  same  is  chargeable  with  taxes  on 
that  day." 

By  secti<m  634  it  is  provided  that:  "Any 
person  owning  or  claiming  real  estate  in  this 
state,  shall,  if  the  same  be  not  already  there, 
cause  it  to  be  entered  on  the  land  books  of 
the  county  or  city  in  which  such  real  estate 
is  situated.  Where  the  land  lies  partly  in 
one  county  and  partly  in  another,  or  in 
more  counties  than  one,  the  owner  or  claim- 
ant in  making  such  entry  In  the  land  book 
shall  be  governed  by  the  provisions  of  sec- 
tions four  hundred  and  seventy-six  and  four 
hundred  and  seventy-seven." 

And  by  section  635:  "If  such  owner  or 
claimant  shall  neglect  to  enter  his  real  es- 
tate, as  provided  In  the  preceding  section, 
for  a  period  of  five  years  after  notice  In 
writing  by  a  commissioner  authorized  to  as- 
sess the  same,  such  real- estate  shall  be  ab- 
solutely forfeited  to  the  commonwealth,  and 
be  liable  to  entry  and  survey  as  waste  and 
unappropriated  lands  under  chapter  one 
hundred  and  four." 

It  was  plainly  the  duty  of  the  clerk  to  no- 
tify the  assessor  of  Rockingham  county  that 
the  Grottoes  Company  had  parted  with  its 
title,  which  was  duly  recorded,  and  could  no 
longer  be  properly  assessed  with  taxes  upon 
lot  No.  4.  It  was  also  plainly  the  duty  of 
the  assessor,  when  he  had  been  thus  notified, 
to  correct  the  books  of  assessment    But  It  la 
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urged  tbat  It  is  the  dut^  of  every  landowner 
to  report  the  lands  owned  by  him  to  the  asses- 
sor for  taxation;  that  if  he  falls  In  that  duty 
he  most  answer  for  the  consequences;  that, 
H.  M.  Bell  having  acquired  tlUe  to  lot  No.  4, 
the  duty  was  Imposed  upon  him  to  see  that 
lot  No.  4  was  properly  assessed;  and  that 
the  taxes  upon  It  were  paid.  The  Legisla- 
ture, recognizing  that  duty,  has  provided  in 
sections  634  and  635  a  very  severe  penalty  for 
failure  to  perform  It 

"We  express  no  opinion  as  to  the  constitu- 
tionality of  those  sections.  It  has  been  some- 
times suggested  that  they  were  repugnant  to 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  as  depriving  the 
owner  of  his  property  without  due  process  of 
law.  But,  however  that  may  be,  it  is  the 
I)enalty  which  the  Legislature  has  seen  fit 
to  impose  upon  those  landowners  who  fail 
to  cause  their  lands  to  be  entered  on  the 
books  of  the  county  or  city  in  which  such 
real  estate  la  situated. 

We  do  not  think  it  necessary  in  this  case 
to  go  into  a  reconsideration  of  the  question 
of  bow  far  the  Legislature  can  constitution- 
ally make  the  tax  deed  conclusive.  If  the 
language  of  the  statute  compels  the  c(mstruc- 
tlon  placed  ui>on  it  by  the  circuit  court,  then 
It  is  a  harsh  and  inequitable  law.  It  would 
be  arbitrary  in  the  extreme  to  say  that  a 
landowner  who  fails  to  report  for  taxation 
any  parcel  of  real  estate  of  which  he  was  the 
owner  is  guilty  of  such  negligence,  or  of  such 
WTong^ful  Intent,  as  would  Justify  the  Legis- 
lature in  visiting  him  with  the  consequences 
which  attach  to  a  delinquent  taxpayer.  Not 
only  would  such  a  ccmstruction  be  harsh,  but 
It  would  be  Impolitic  as  well.  It  would  in- 
crease the  difficulties,  already  sufficiently 
great,  which  surround  the  investigation  of 
titles  in  this  state.  As  was  said  in  the  peti- 
tion for  a  writ  of  error  in  this  case,  no  at- 
torney or  purchaser  of  land,  in  making  exam- 
ination of  titles,  could  reasonably  be  expected 
to  look  into  the  delinquent  tax  records  for 
1894  to  ascertain  whether  in  that  year  land 
had  been  returned  delinquent  in  the  name  of 
a  grantor  whose  deed  of  conveyance  for  the 
land  had  been  recorded  two  or  more  years 
prior  thereto.  A  purchaser  of  land  would  be 
Justified  in  presuming  that  the  officer  of  the 
state  had  discharged  the  duty  required  of 
him,  of  having  made  the  proper  transfer  on 
the  land  books,  and  that,  therefore,  after  the 
year  In  which  a  deed  was  recorded  the  land 
would,  if  delinquent,  be  returned  delinquent 
in  the  name  of  the  grantee  in  such  deed.  If, 
however,  such  be  the  plain  Intent  of  the  stat- 
ute, and  it  be  free  from  constitutional  objec- 
tion, the  courts  have  no  choice  but  to  enforce 
it  But,  where  a  construction  leads  to  such 
consequences,  we  should  look  narrowly  to  the 
language  of  the  la'w  to  see  whether  or  not 
any  other  interpretation  will  satisfy  its 
terms. 

The  Legislature,  when  it  comes  to  pass  a 
new  law,  or  to  amend  an  old  one,  is  presum- 


ed to  act  with  a  full  knowledge  of  the  law 
as  it  stands,  bearing  upon  the  subject  with 
which  it  jvoposes  to  deal;  and  courts,  in  the 
construction  of  statutes,  look  to  all  statutes 
in  pari  materia  in  order  to  get  at  the  legis- 
lative intent  and  as  far  as  It  properly  can  to 
mould  the  law  Into  a  harmonious  and  sym- 
metrical whole. 

When  the  Legislature  came  to  amend  the 
law  as  to  the  sale  of  lands  for  delinquent 
taxes,  in  order  to  meet  the  difficulty  disclos- 
ed by  Gates  v.  Lawson,  supra.  It  found  that 
the  right  or  title  acquired  by  a  purchaser  at 
a  tax  sale  was  such  as  was  vested  in  the  par- 
ty assessed  with  the  taxes  or  levies  on  ac- 
count whereof  the  sale  was  made  at  the  com- 
mencement of  the  year  for  which  said  taxes 
or  levies  were  assessed,  and,  if  thereafter  the 
taxpayer  parted  with  his  right  or  title,  the 
purchaser  at  the  tax  sale  acquired  no  interest 
It,  therefore,  to  meet  this  difficulty,  added  the 
words  "or  tn  any  person  claiming  under  such 
party."  In  making  that  addition  the  Legisla- 
ture must  have  had  in  mind  that  the  law  as 
it  existed  made  it  the  duty  of  the  clerk  to 
Inform  the  assessor  as  to  any  transfer  of 
title  that  had  taken  place,  as  shown  by  the 
records  in  his  office,  on  or  before  the  15th  of 
January  of  each  year,  and  that  it  was  the 
duty  of  the  commissioner  of  the  revenue  to 
correct  his  land  books  in  accordance  there- 
with. If  then  the  clerk  and  the  commission- 
er discharged  the  duties  imposed  upon  them, 
the  situation  presented  in  this  record  could 
not  have  arisen;  and  the  Legislature  cannot 
be  presumed  to  have  introduced  the  amend- 
ment to  the  law  under  consideration  In  or- 
der to  meet  and  apply  to  a  contingency  which, 
in  contemplation  of  law,  could  not  arise.  The 
language  of  the  statute  under  consideration 
is  satisfied,  and  the  objec*  contemplated  by 
the  Legislature  is  achieved,  by  making  it  ap- 
ply to  and  operate  upon  a  state  of  facts  which 
might  arise,  although  the  various  officers 
faithfully  performed  the  duties  with  which 
they  were  charged  by  law. 

It  will  be  observed  that  under  the  facts  of 
this  case  the  Grottoes  Company  parted  with 
its  title  by  deed  dated  October  16, 1891,  which 
was  recorded  May  7,  1802.  The  taxes  for  the 
year  1803  were  paid  by  some  one — ^at  least 
there  is  no  evidence  of  any  delinquency  for 
that  year.  Were  they  paid  by  the  Grottoes 
Company,  or  by  the  purchaser  from  the  Grot- 
toes Company,  H.  M.  Bell?  In  1891  the  taxes 
were  charged  against  the  land  in  the  bauds 
of  the  Grottoes  Company.  If  it  could  be 
done  for  one  year,  the  process  might  have 
been  repeated  for  a  series  of  years.  If  the 
Grottoes  Company  bad  been  delinquent  for 
taxes  In  1891,  the  land  so  delinquent  might 
with  propriety  have  been  sold  for  the  taxes 
and  purchased  by  the  commouwealth,  and 
subsequently  it  might  have  passed  under  pro- 
ceedings Identical  with  those  that  took  place 
in  this  case  under  a  deed  from  the  clerk,  un- 
der the  act  of  1896,  and  in  that  case  the  pur- 
chasers, the  defendants  In  error  here,  would 
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have  taken  ench  title  as  was  in  the  Grottoes 
Company  at  the  beginning  of  the  year  1891, 
although  since  that  time  its  title  had  passed 
to  and  vested  in  H.  M.  Bell,  and  the  language 
of  the  statute  would  hare  been  satisfied  and 
no  wrong  or  injustice  done  to  any  one,  be- 
cause it  would  have  been  the  duty  of  Bell, 
when  he  purchased  from  the  Grottoes  Com- 
pany, to  have  satisfied  himself  that  the  taxes 
had  beoi  paid  up  to  the  time  of  his  purchase. 

Without  undertaking  to  generalize,  there- 
fore,  upon  the  subject,  but  confining  our- 
selves to  the  facts  of  the  case  in  Judgment, 
we  are  of  opinion  that  the  title  which  was 
vested  in  Bell  by  virtue  of  his  deed  from  the 
Grottoes  Company  did  not  pass  to  the  com- 
monwealth under  its  purchase  at  the  tax  sale 
in  1885,  and,  therefore,  is  not  now  vested  in  the 
appellees  by  virtue  of  the  deed  from  the  clerk 
of  the  circuit!  court  of  Rockingham  county. 

We  are  therefore  of  opinion  that  the  de- 
cree of  the  circuit  court  must  be  reversed, 
and  this  court  will  enter  a  decree  in  accord- 
ance with  the  views  expressed  herein. 

Reversed. 

CARDWELIi,  X,  absent 

(111  Va.  5U) 

SUTHERUi.ND  et  al.  v.  GENT  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

17,  1810.) 

1.  Equity    (}    447*)  —  Bill    of    Review  — 
Gbounds— Nkwlt  Discovebed  Evidence. 

After  the  termination  of  a  suit  to  enjoin 
defendants  from  catting  and  removing  timber 
from  land,  the  court  properly  granted  a  bill  of 
review  on  plaintiffs'  application,  based  on  af- 
fidavits of  friends  and  neighbors  of  the  ixirtiea 
to  the  suit,  stating  matters  that  would  bring 
around  a  different  result,  which  testimony  he 
was  unable  to  secure  for  the  trial  because  of 
affiants'  desire  not  to  get  mixed  up  in  the  suit. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  Sg  1091-1094 ;    Dec.  Dig.  i  447.*] 

2.  Equttt  (S  459*)— Bill  of  Review— Injunc- 
tion—ifirracT. 

Where  a  bill  of  review  is  filed  to  review 
a  decree  on  the  ground  of  newly  discovered  evi- 
dence, and  a  decree  granting  an  injunction  is 
entered  thereon,  all  the  issues  in  the  original 
suit  are  set  aside  and  left  undetermined  to 
await  final  action  on  the  bill  of  review,  and 
cannot  be  pleaded  as  res  judicata. 

[Ed.  Note.— For  other  cases,  see  ESqutty,  Dec 
Dig.   :  459.*) 

Appeal  from  Circuit  Court,  Russell  County. 

Suit  by  one  Gent  and  another  against  W. 
H.  Sutherland  and  others.  From  an  order 
refusing  to  dissolve  plaintiffs'  Injunction  on 
the  bearing  of  the  bill  of  review,  defendants 
appeal.    AflSrmed. 

W.  W.  Bird  and  J.  C.  Gent,  for  appellants. 
Finney  &  Wilson,  for  appellees. 

KEITH,  P.  The  appellants,  W.  H.  Suther- 
land and  others,  complain  of  a  decree  ren- 
dered against  them  in  the  circuit  court  of 
Russell  county.  The  original  bill  was  filed 
by  Gent,  the  appellee,  and  Jamison,  against 


the  appellants,  to  restrain  them  from  cutting 
and  removing  timiber  from  certain  land  de- 
scribed in  the  bUl,  to  which  the  plaintiffs 
claimed  title.  The  defendants  answered,  and 
such  proceedings  were  had  that  on  October 
18,  1908,  a  decree  was  entered  dissolving  the 
injunction,  and  giving  the  defendants  a  de- 
cree against  the  plalntifTs  for  their  costs.  A 
short  time  thereafter  Gent,  who  in  the  mean- 
time had  purchased  the  interest  of  his  co- 
plaintiff,  Henry  T.  Jamison,  asked  to  be  per- 
mitted to  file  a  bill  of  review,  which  was 
sworn  to  before  the  clerk  on  the  20th  day  of 
January,  1908,  and  Is  accompanied  by  the  af- 
fidavits of  numerous  witnesses  and  by  that  of 
the  plaintiff  Gent  himself  from  which  It  ap- 
pears that,  after  the  decree  of  October,  1908, 
was  rendered,  the  affiants,  thinking  the  whole 
controversy  ended,  began  to  talk  freely  almnt 
the  matter,  and  disclosed  facts  within  their 
knowledge  which  are  material  and  relevant 
to  the  issues  disposed  of  by  that  decree^ 
Gent's  affidavit  gives  ^  rational  and  credible 
narrative  of  the  situation,  to  the  effect  that 
the  affiants  were  neigh<bors  and  friends  of 
the  parties  to  the  litigation ;  that  they  were 
unwilling  to  become  mixed  up  in  It,  and  con- 
cealed their  knowledge  of  the  subject  until 
they  thought  the  litigation  was  concluded; 
that  he  (Gent)  did  not  know  and  could  not 
have  known  that  the  facts  which  the  several 
affiants  now  recite  in  their  affidavits  were 
known  to  them;  that  they  are  relevant  ma- 
terial, not  merely  cumulative,  and  should  up- 
on another  hearing  produce  a  different  re- 
sult 

The  affidavit  to  the  bill  was,  as  we  have 
seen,  made  on  the  20th  of  January,  1908.  It 
was  presented  to  and  argued  before  the  Judge 
of  the  circuit  court  of  Russell  county  in  va- 
cation on  the  23d  day  of  January,  1808,  and 
on  January  25th,  a  decree  was  entered  grant- 
ing an  injimction  as  prayed  for  until  fur- 
ther order,  and  continuing  the  motion  for 
leave  to  file  his  bill,  and  have  It  treated  as  a 
bill  of  review  until  the  next  term  of  the 
court  At  a  circuit  court  for  Russell  county 
held  on  March  12,  1908,  the  cause  was  heard 
upon  a  motl(Mi  of  the  defendants  to  dissolve 
the  Injunction  granted  on  January  25th.  This 
motion  was  heard  upon  the  complainants'  bill 
upon  the  various  exhibits  filed  with  the  bill 
and  answer  and  upon  affidavits  taken  by 
both  plaintiffs  and  defendants,  and  upon 
agreement  of  counsel.  On  due  consideration 
whereof.  It  was  adjudged  and  decreed  that 
the  Injunction  granted  to  complainant  Jan- 
uary 25,  1909,  be  continued  In  full  force  and 
effect  with  an  exertion  not  material  to  the 
matter  before  us,  and  from  thst  decree  aa 
appeal  was  taken,  which  brings  the  matter 
before  us  for  review. 

It  Is  proper  to  state  that  It  appears  from 
the  bill  of  review  that  (Sent  had  instituted 
an  action  of  ejectment  to  which  he  made  the 
parties  here  appellant  defendants,  and  a  copy 
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of  the  declaration  In  that  action  and  other 
pleadings  and  bills  of  exceptions  taken  to  In- 
terlocutory orders  are  presented  as  an  ex- 
hibit in  this  case.  It  Is  needless  perhaps  to 
say  that  In  this  proceeding  we  have  nothing 
-whatever  to  do  with  the  suit  in  ejectment. 

We  are  of  opinion  that  upon  the  case  made 
upon  the  petition  for  leave  to  file  the  blU  of 
review  it  was  properly  granted;  and  It  fol- 
lows, as  a  matter  of  course,  that,  the  bill  of 
review  having  been  filed  and  a  decree  enter- 
ed upon  it  awarding  ax  injunction  therein 
prayed  for  upon  after-discovered  evidence, 
all  that  was  done  in  the  suit  terminating  in 
the  decree  to  which  the  bill  of  review  was 
filed  having  been  set  aside,  leaves  all  of  the 
issues  presented  in  that  record  undertermln- 
ed  to  await  the  final  decree  of  the  court  upon 
the  bill  of  review,  and  cannot  therefore  be 
pleaded  anywhere  as  a  final  adjudication  of 
Che  controversy. 

As  we  have  said,  we  think  a  proper  case 
was  made  for  filing  the  bill  of  review  upon 
the  after-discovered  evidence  set  out  in  the 
several  affidavits  which  accompanied  it,  and 
we  think  the  decree  appealed  from  so  far 
settles  the  principles  of  the  cause  as  to  come 
within  the  terms  of  our  statute  upon  the 
subject  It  permits  a  blU  of  review  to  a  de- 
cree which  bad  disposed  of  the  entire  sub- 
ject of  litigation,  it  overrules  a  motion  to  dis- 
solve an  injunction  prayed  for  and  granted 
under  that  bill  of  review,  and  continues  It  in 
full  force  until  the  further  order  of  the  court 

We  are  of  opinion  that  the  ejectment  suit 
is  the  proper  remedy  by  which  to  determine 
the  title  to  the  land  in  controversy,  and  to 
settle  finally  the  controversy  between  the  ap- 
pellants and  the  appellees.  The  Injunction 
granted  and  continued  in  force  in  this  case 
should,  as  the  matter  stands,  await  the  de- 
termination of  the  ejectment  suit  We  are 
of  opinion  that  so  far  as  this  suit  has  pro- 
gressed no  error  has  been  committed  to  the 
prejudice  of  the  appellants  for  which  the  de- 
cree complained  of  should  be  reversed,  and 
it  la  therefore  affirmed.    Affirmed. 

CARDWEIili,  X,  absent 

(111  Ta.  SIS) 

SUTHERLAND    et   al.   v.   PEOPLBTS 
BAJK,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
17,  1910.) 

1.  Process  (|  141*)— Sebvicb—Retubn— Con- 
clusiveness. 

A  sheriff's  return  of  service  of  process  is 
conclusive  between  the  parties  unless  a  false 
return  is  procured  by  plaintiff  or  results  from 
the  mistake  of  the  officer. 

[Eid.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  |§  18&-192;    Dec.  Dig.  $  141.*] 

2.  Abatement  and  Revival  (§  30*)— Defects 
IN  Retubn  or  Pbocess— False  Retubn. 

A  false  return  to  process  is  not  ground  for 
abatement  in  the  absence  of  a  showing  that  the 


return  was  procured  by  tbe  act  of  the  adverse 
party. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  166;  Dec.  Dig.  | 
30.«] 

3.  Appeal  and   Ebbob   (S  1040*)— HABULEsa 
Ebboei — Rttlinos  on  Pleadings. 

Where  the  court  adjudges  that  a  plea  pre- 
sents no  defense  and  sustains  a  demurrer  there- 
to, the  error  in  entertaining  a  demurrer  which 
may  be  treated  as  a  motion  to  strike  is  barm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4093 ;    Dec.  Dig.  S  1040.*] 

4.  Parties  (J  51*)- Bmhgiho  in  New  Pab- 

TIES. 

Indorsees  on  a  note  may,  when  sued  there- 
on, require  that  the  maker  be  brought  before 
the  court 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  a  77-82;    Dec.  Dig.  i  51.»] 

5.  Appeal  and  Ebbob  (f  1036*)— Habmless 
Ebror— Parties. 

Where,  in  an  action-  on  a  note  brought 
against  the  maker  and  indoisers,  the  maker  who 
was  not  personally  served  wrote  a  letter  to 
the  commissioner  appoiuted  to  take  and  state 
an  account  of  liens  against  the  real  estate  of 
defendants,  in  which  he  set  out  the  real  estate 
belonging  to  him,  there  was  evidence  that  the 
maker  had  notice  of  the  suit  and  its  object  and 
opportunity  to  make  a  defense,  and  he  was 
bound  by  its  results,  and  the  rule  that  the  in- 
dorsers  could  require  that  the  maker  be  brought 
before  the  court  was  satisSed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  4069-4074;  Dec  Dig.  i 
103C.*J 

Appeal  from  Circuit  Court,  Dickenson 
County. 

Suit  by  the   People's  Bank,   Inc.,  against 
J.    EL.   Sutherland  and   others.     From  a 
decree  for  plalutur,  defendants  appeal.    Af- . 
firmed. 

Sutherland  &  Sutherland,  for  appellants. 
B.  T.  Wilson  and  A.  A.  Skeen,  for  appellee. 


KEITH,  P.  The  People's  Bank  filed  its 
bill  in  the  circuit  court  of  Dickenson  county 
to  enforce  the  lien  of  a  judgment  against 
J.  E.  Ia  Sutherland,  Newton  Sutherland,  S. 
F.  Sutherland,  and  S.  J.  T.  Powers  upon  a 
note  in  which  J.  EJ.  L.  Sutherland  was  the 
maker  and  the  others  Indorsers  in  the  order 
named.  Process  was  regularly  served  upon 
aU  of  the  defendants  in  person,  except  J.  E. 
Ix  Sutherland,  and  as  to  him  the  sheriff's  re- 
turn states  that  on  the  13th  day  of  Febru- 
ary, 1909,  he  executed  "by  leaving  a  copy  of 
tbe  within  summons  posted  at  the  front  door 
of  bis  usual  place  of  abode  in  Dickenson 
county,  Va.,  he,  the  said  J.  B.  L.  Sutherland, 
not  being  found  at  bis  usual  place  of  abode, 
and  neither  his  wife  nor  any  member  of  his 
family  over  16  years  of  age  being  found  at 
bis  usual  place  of  abode  on  whom  service 
of  process  could  be  bad." 

J.  E.  L.  Sutherland  has  filed  neither  plea 
nor  answer  in  the  case,  but  his  codefendnnts 
pleaded  that  the  judgment  to  enforce  which 
the  bill  was  filed  was  obtained  upon  a  ne- 
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gotlable  note  executed  by  3.  E.  I>.  Sutherland 
and  Indorsed  by  the  other  defendants  in 
the  order  named,  and  that,  If  paid  by  any 
one  of  the  Indorsers,  such  indorser  so  paying 
It  would  be  entitled  to  subrogation  against 
the  prior  Indorsers  and  against  the  maker 
of  the  note;  that  the  said  J.  E.  L.  Sutherland 
has  never  been  summoned  as  required  by  law 
to  answer  the  bill;  and  that  the  return  by 
the  sheriff  upon  the  process  against  the  said 
J.  E.  h.  Sutherland  is  false,  because  the 
said  Sutherland  has  had  no  usual  place  of 
abode  in  said  county  at  any  time  since  the 
institution  of  this  suit,  all  of  which  the  de- 
fendants were  ready  to  verify.  "Wherefore, 
for  as  much  as  the  said  J.  B.  L.  Sutherland 
is  not  yet  before  this  court  with  these  de- 
fendants  so  that  satisfaction  can  be  paid  out 
of  his  property  first,  or  complete  justice  be 
done  all  the  parties  defendant  to  said  bill, 
these  defendants  pray  Judgment  whether 
this  court  can  or  will  take  any  further  cogni- 
zance of  the  cause  aforesaid,  and  pray  Judg- 
ment of  the  said  writ  and  return  thereon, 
and  that  the  same  be  quashed.    •    •    •" 

To  this  plea  in  at>atement,  which  it  Is  prop- 
er to  say  was  filed  within  the  time  prescribed 
by  law,  the  plaintiff  demurred,  and  contends 
that  the  sheriff's  return  as  to  all  it  contains 
is  conclusive,  and  cannot  be  contradicted  by 
evidence  aliunde;  that,  even  if  the  return 
of  the  sheriff  could  be  impeached  on  the 
ground  of  fraud,  there  is  no  allegation  in 
the  plea  that  plaintiff  colluded  with  the  sher- 
iff and  procured  him  to  make  a  false  or 
fraudulent  return;  and  that  the  plea  Is  not 
properly  verified. 

The  court  sustained  the  demurrer,  dis- 
missed the  plea,  and  referred  the  matter  to 
a  commissioner  to  take  'and  state  an  account 
of  liens  against  the  real  estate  of  defend- 
ants, and  also  to  ascertain  and  report  what 
real  estate  is  owned  by  the  defendants  liable 
to  said  liens.  At  a  later  day  the  commis- 
sioner filed  bis  report,  ascertaining  the  Hens 
binding  upon  the  real  estate  In  the  bill  men- 
tioned, which  consist  of  the  Judgment  set 
out  in  the  bill,  amounting  principal  and  in- 
terest to  $1,532.20,  and  a  judgment  against 
J.  B.  Lk  Sutherland,  S.  F.  Sutherland,  New- 
ton Sutherland,  and  C.  M.  Hayer  for  $166.50. 
With  his  report  he  returned  a  letter  directed 
to  him  as  special  commissioner,  as  follows: 

•Tiny,  Va.,  Aug.  13,  1909. 
"Mr.  R.  W.  Wright,  S.  P.  dlntwood,  Va. 

"Dear  Sir:  As  requested  I  hand  you  here- 
with a  statement  of  the  real  estate  I  own. 

"One  tract  containing  one  hundred  and 
ninety-seven  acres  (197  A),  located  on  Big 
and  Little  Yellow  Lick  branches  of  Frying 
Pan  creek.  One  bouse  and  lot  of  one  acre 
and  eight  poles  (1  A.  8  P.)  on  Frying  Pan 
creek  near  the  sulphur  spring  schoolhouse 
and  church  houses.  One  tract  of  one  hun- 
dred and  thirty  acres  (130  A.)  located  on 
Priest's   fork   of   Prying   Pan   creek.     The 


last-named  tract  I  have  as  yet  not  had  the 
deed  recorded  and  I  am  inclosing  my  deed 
under  this  cover  to  you.  Tou  may  either 
keep  the  deed  or  hand  it  to  the  derii:  and  I 
will  have  same  recorded  as  soon  as  I  come 
over. 

"For  further  description  of  the  197-acre 
tract  you  can  find  it  on  record  in  my  name. 
As  to  the  1  acre  and  8  poles  tract  you  can 
find  my  deed  for  same  in  the  papers  In  the 
case  of  May  Sutherland  against  J.  H.  T.  Suth- 
erland. 

"Any  further  Information  regarding  same 
I  will  gladly  give  it  at  your  request 
"Very  truly  yours, 

"J.  B.  L. -Sutherland." 

Referring  to  this  letter  of  August  13th,  the 
commissioner  in  bis  report  dated  October  II, 
1900,  says:  "Your  commissioner  would  re- 
port that  he  finds  nothing  of  record  showing 
that  J.  El.  L.  Sutherland  owns  any  real  estate 
in  Dickinson  county  except  the  197-acre  tract, 
but  he  sent  your  commissioner  a  list  of  the 
real  estate  be  did  own,  which  is  hereto  at- 
tached and  made  a  part  of  this  report." 

To  this  report  exceptions  were  filed:  (1) 
Because  J.  E.  L.  Sutherland  has  never  been 
brought  before  the  court,  and  until  that  is 
done  the  necessary  parties  cannot  be  heard; 
(2)  that  be  had  no  notice  of  the  making  of 
the  report;  (3)  that  it  does  not  show  that 
there  were  no  delinquent  taxes,  as  required 
by  law;  (4)  that  it  does  not  show  what  lands 
are  primarily  liable  to  the  payment  of  these 
debts;  (5)  that  it  does  not  show  that  the  sec- 
ond lien  is  one  on  which  J.  E.  L.  Sutherland 
is  liable  primarily;  (6)  that  it  does  not  show 
that  the  lands  in  five  years  will  not  satisfy 
the  debts  by  rents  and  profits;  and  there  are 
other  exceptions  which  we  do  not  deem  It 
necessary  to  mention. 

Upon  this  report,  the  court  entered  a  de- 
cree sustaining  the  exception  with  respect  to 
the  failure  of  the  report  to  show  that  there 
were  no  delinquent  taxes,  and  overruling  all 
others.  The  cause  vras  sent  back  to  the  spe- 
cial commissioner,  who  was  required  to  make 
a  supplemental  report  showing  whether  or 
not  there  were  any  taxes  due  the  state  or 
county  which  constituted  a  lien.  In  obedi- 
ence to  this  decree  the  commissioner  returned 
a  report,  in  which  be  says  that  after  having 
given  the  parties  Interested  notice  of  the  time 
and  place  of  sitting,  as  required  by  the  de- 
cree, he  proceeded  to  ascertain  and  report  on 
tile  matters  and  things  referred  to  him  by 
said  decree,  and  he  ascertains  and  reports 
that  there  are  no  delinquent  taxes  against 
any  of  the  real  estate  owned  by  any  of  the 
defendants. 

This  report  was  again  excepted  to  upon  the 
ground  that  J.  E.  L.  Sutherland  bad  no  no- 
tice with  respect  to  it,  and  that  he  had  never 
been  properly  brought  before  the  court. 

In  NovemI)er,  1909,  the  cause  came  on 
again  to  be  heard  upon  the  supplementary 
report  of  the  special  commissioner  and  the 
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exceptions  thereto,  and  the  court  entered  a 
decree  overruling  the  exceptions  and  appoint* 
Ing  ^  conunlssloner,  who  was  directed  In  the 
proper  manner  to  sell  to  the  highest  bidder 
the  land  belonging  to  J.  E.  L.  Sutherland, 
which  is  the  land  described  In  the  letter  of 
Sutherland  to  the  commissioner,  copied  Into 
the  rei>ort  and  referred  to  In  this  opinion. 
From  this  decree  Newton  Sutherland,  S.  F. 
Sntberland  and  S.  J.  T.  Pow^s  obtained  an 
appeal. 

It  is  objected  to  that  decree  that  the  re- 
port of  the  commissioner  does  not  ascertain 
that  the  land  directed  to  be  sold  would  not 
rent  for  enough  to  pay  the  debt  within  Are 
years. 

The  bUl  avers  that  all  the  land  mentioned 
in  tlie  bill  will  not  rent  for  enough  within 
five  years  to  satisfy  the  judgment  therein  set 
out  Appellants  state  In  their  answer  that 
J.  E.  L.  Sutherland,  the  principal  debtor,  has 
real  estate  of  record  sufficient  to  pay  the 
judgment.  They  then  set  out  the  several 
parcels  of  land  owned  by  J.  E.  L.  Sutherland 
(which  are  the  Identical  parcels  decreed  to  be 
sold  in  the  decree  appealed  from),  and  pray 
"that  the  real  estate  of  the  said  J.  E.  L.  Suth- 
erland be  first  sold  to  satisfy  complainant's 
debt,  which  win  more  than  pay  the  same. 
But  should  the  real  estate  of  the  said  J.  B. 
L.  Sutherland,  the  principal  in  said  debt  of 
complainant,  not  sell  for  enough  to  pay  the 
same,  then  they  have  nothing  to  say  why 
their  land  should  not  be  sold  to  pay  their 
proportional  share  of  the  remainder.  Re- 
spondents do  not  deny  that  complainant's 
judgment  is  a  lien  on  the  real  estate  of  all 
of  the  defendants,  but  they  hereby  deny  each 
and  every  allegation  of  complainant's  bill 
that  has  not  been  heretofore  confessed  or  de- 
nied." 

The  principal  contention  in  this  case  arises 
upon  the  return  of  the  sheritT  on  the  process 
issued  against  J.  H  L.  Sutherland. 

In  Preston  v.  Eindrick,  94  Va.  760,  27  8. 
EL  588,  64  Am.  St  Rep.  777,  the  question  in- 
volved was  as  to  the  right  of  a  party  to  go 
Into  a  court  of  equity  to  obtain  relief  against 
a  decree  rendered  In  a  cause  to  which  be 
was  made  a  party,  on  the  ground  that  no 
process  was  served  upon  him,  when  the  pro- 
cess appeared  to  have  been  executed  by  the 
return  of  the  sheriff,  and  by  the  recital  in 
the  decree  of  the  court  taking  the  bill  for 
confessed.  Judge  Buchanan,  in  that  case, 
speaking  for  the  court,  said:  "The  decisions 
of  the  Courts  upon  this  question  are  con- 
flicting, and  the  reasoning  of  the  judges  la 
not  entirely  satisfactory  upon  either  side. 
One  line  of  cases  holds  that  a  party  who 
bad  been  injured  by  a  judgment  rendered  in 
his  at)8ence  may  have  relief  in  equity  if  he 
can  succeed  in  showing  that  he  was  not  sum- 
moned, and  did  not  hear  of  the  proceedings 
in  time  to  make  defense  or  to  obtain  a  new 
trial,  and  that  he  has  a  meritorious  de- 
fense."^-citlng  Freeman  on  Judgments,  i  495. 
"Another  class  of  cases  liolds  that  a  court 


of  equity  cannot  grant  relief  In  such  a  case 
unless  the  false  return  of  service  was  pro- 
cured or  induced  by  the  plaintiff,  or  he  can 
in  some  way  be  connected  with  the  decep- 
tion; thus  likening  the  case  to  those  cases 
in  which  the  defendant  has  been  prevented 
from  setting  up  his  defense  by  the  trickery 
or  fraud  of  his  adversary.  The  rule  of  this 
latter  class  of  cases  is  perhaps  the  better 
doctrine.  The  risk  of  opening  a  Judgment 
or  decree  on  an  allegation  which,  like  that 
of  the  failure  to  serve  process,  or  the  want 
of  notice,  depends  upon  the  uncertain  tes- 
timony of  witnesses,  is  so  great  that  the  in- 
jured party  should  be  left  to  his  remedy  in 
the  same  case  where  relief  can  be  had  in 
that  case,  or  to  his  remedy  against  the  offi- 
cer who  has  made  the  false  return,  unless 
that  return  was  in  some  way  procured  or  in- 
duced by  the  plaintiff,  or  he  is  in  some  way 
responsible  for  the  defendant's  want  of  no- 
tice of  the  suit,  or  of  the  proceedings  there- 
in." And  this  decision  was  followed  in 
Ramsburg  v.  Kline,  96  Va.  465,  31  S.  E.  608, 
where  it  was  held  that  "the  return  of  an  of- 
ficer showing  that  a  summons  to  commence 
a  suit  has  been  duly  executed  cannot  be  con- 
tradicted by  a  defendant,  unless  it  can  be 
shown  that  the  plaintiff  procured  or  indiiced 
the  return,  or  was  in  some  way  connected 
with  the  deception.  It  is  immaterial  wheth- 
er the  objection  to  the  return  be  made  at 
law  or  in  equity ;  the  rule  is  the  same." 

4  Min.  Inst  pt  1,  p.  1012,  states  the  law  as 
follows:  "The  better  opinion  is  believed  to 
be  that  the  officer's  return  upon  process,  al- 
though it  be  false,  is  still  conclusive  in  the 
suit  the  remedy  for  the  party  aggrieved  by 
the  false  return  being  an  action  for  dam- 
ages against  the  officer  and  his  sureties.  It 
is  no  doubt  a  hardship  upon  one  against 
whom  a  judgment  is  rendered  upon  such 
false  return,  he  having  had  no  knowledge 
of  the  pendency  of  the  suit,  and  no  oppor- 
tunity to  defend  himself ;  but  on  the  other 
hand,  it  would  occasion  delays  and  hindranc- 
es in  the  administration  of  justice,  which 
would  work  still  greater  mischiefs,  if  it 
were  allowed  to  impeach  the  returns  of 
sworn  officers  and  so  annul  the  proceedings 
founded  thereon." 

The  question  has  been  considered  and  de- 
cided in  the  following  cases  from  the  Su- 
preme Court  of  West  Virginia,  a  state  whose 
statutes  upon  the  subject  are  similar 'to.  If 
not  identical  with,  our  own:  Rader  v.  Ad- 
amson,  37  W.  Va.  582,  16  S.  E.  806;  Mc- 
Clung  V.  McWhorter,  47  W.  Va.  150,  34  S. 
E.  740,  81  Am.  St  Rep.  785;  Talbott  v 
Southern  OU  Co.,  60  W.  Va.  423,  55  S.  E 
1009,  where  it  is  said  that  "if  a  return  of 
service  of  a  summons  commencing  a  suit  is 
sufficient  on  its  face,  such  facts  stated  there- 
in as  it  was  the  duty  of  the  officer  to  set 
forth  in  it  cannot  be  put  in  issue  by  either  a 
plea  in  abatement  or  a  motion  to  set  aside 
a  judgment  by  default  For  reasons  of  pub- 
lic policy,  contradiction  of  such  returns  is 
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not  permitted  In  any  form,  except  upon  al- 
legations of  fraud  or  collusion." 

In  82  Cyc.  p.  514,  the  law  Is  thus  stated: 
"The  question  of  the  conclusiveness  of  the 
return  is  one  upon  which  there  Is  an  utter- 
ly irreconcilable  conflict  in  authority.  The 
English  common-law  rule,  which  is  also  the 
rule  in  many  American  states,  is  that,  as 
between  parties  and  privies,  the  return  of 
an  officer  is  to  be  taken  as  true,  as  to  all 
matters  which  are  properly  the  subject  of  a 
return  by  the  officer,  and  it  can  be  contro- 
verted only  in  an  action  against  the  officer 
for  a  false  return,  unless  it  is  contradicted 
by  other  matters  appearing  of  record  in  the 
case,  or  unless  the  false  return  was  procured 
or  induced  by  plaintiff,  or  resulted  from  the 
mistake  of  the  officer,  except  where  the  re- 
turn forms  the  basis  for  a  foreign  judg- 
ment, in  which  case  it  is  prima  facie  evi- 
dence only." 

In  Tillman  t.  Davis,  28  Ga.  494,  reported 
also  in  73  Am.  Dec.  786,  the  syllabus  states 
that  "the  sheriff's  return  of  service  on  writ 
cannot  be  traversed  by  parties  or  privies,  ex- 
cept for  fraud  or  collusion";  and  in  the 
course  of  the  opinion  Judge  Lumpkin  says: 
"I  have  Investigated  carefully  and  traced 
the  question  to  its  fountainhead,  and  And  it 
well  settled  that  by  the  common  law  no  aver- 
ment will  lie  against  the  sheriff's  return,  and 
one  reason  assigned  amongst  others  is  that 
he  is  a  sworn  officer,  to  whom  the  law  gives 
credit" 

It  is  conceded  by  appellants  that  such  is 
the  law  where,  as  in  Preston  v.  Kindrlck, 
supra,  a  bill  was  filed  asking  for  relief 
against  a  decree  by  default,  or,  as  in  Rams- 
burg  V.  Kline,  supra,  where  the  relief  was 
asked  against  a  Judgment  by  default;  but  it 
is  earnestly  contended  that  the  law  is  other- 
wise where  the  attack  is  made  upon  the  re- 
turn of  a  sheriff  in  a  pending  suit  by  proper 
plea  in  abatement. 

The  cases  which  we  have  cited  make  no 
such  distinction,  and  the  reasons  of  public 
policy  upon  which  they  rest  seem  to  apply 
equally  to  both  classes  of  cases. 

It  is  objected,  however,  that  the  court 
should  not  have  entertained  a  demurrer  to 
the  plea  in  equity— which  Is  true — but  if, 
beneath  the  form  In  which  the  objection  to 
the  plea  is  presented,  it  appears  that  the 
conclusion  reached  was  proi)er  (that  the 
plea  presented  no  defense  of  which  the  law 
could  take  cognizance),  the  objection  by 
demurrer  may  be  treated  as  a  motion  to 
strike  out  the  plea,  and  the  ruling  of  the 
circuit  court  be  regarded  as  harmless  error. 

Even  though  we  were  of  opinion  that  the 
defendants  had  the  right  to  traverse  the 
sheriff's  return,  we  should  be  indisposed  in 
this  case  to  reverse  the  decree.  We  con- 
cede that  the  appellants,  being  liable  as  in- 
dorsers,  had  the  right  to  require  that  the 
principal  debtor  should  be  brought  before  the 


court  It  appears  in  the  facts  stated  that 
fn  reply  to  inquiry  by  the  si>ecial  commis- 
sioner, J.  E.  Ij.  Sutherland,  wrote  him  a  let- 
ter in  which  he  set  out  the  real  estate  be- 
longing to  him.  That  letter  is  made  a  part 
of  the  commissioner's  report,  and  is  the 
basis  of  the  court's  decree.  From  that  let- 
ter It  appears  that  he  had  ample  notice  of 
the  suit  and  Its  object,  and  every  opportunity 
to  make  defense.  That  letter  shows  an  ac- 
tive participation  in  the  litigation,  and  is  of 
Itself  sufficient  to  bind  him  by  its  results. 

The  decree  of  the  court  is  in  accordance 
with  the  answer  filed  by  the  appellants,  and 
the  court  did  Just  what  in  their  answer  they 
declared  they  wished  the  court  to  do.  It  di- 
rected a  sale  of  the  lands  of  the  principal 
debtor  to  satisfy  a  judgment  upon  which  they 
concede  themselves  to  be  liable,  and  3.  E.  Lc 
Sutherland  is  making  no  objection  to  that 
decree. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  to  the  prejudice  of  appel- 
lants, and  the  decree  of  the  circuit  court  is 
affirmed.    Affirmed. 

CARDWELL,  J.,  absent. 

Oil  Va.  tS9) 

CONTINENTAL  CSASUAI/TT  CO.   ▼. 
LINDSAY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

1.  INSTJKANCK    (§   539*)— BENEFICIABT— NOTICB 

OF  Death  of  Insubed. 

Where  the  beneficiary  of  a  casualty  policy 
was  ignorant  of  its  existence  till  several  months 
after  the  insured's  death,  Iwt  immediately  gave 
the  insurance  company  notice  of  death  when 
the  policy  was  found,  the  notice  was  sufficient, 
although  the  policy  prescribed  that  it  should  be 
forfeited  unless  tne  beneficiary  should  within 
15  days  after  the  accident  give  notice  of  it, 
since  all  the  law  requires  in  compliance  with  the 
terms  of  the  policy  as  to  notice  and  proof  of 
loss  is  that  they  should  be  made  within  a  rea- 
sonable time  after  the  accident. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  132S;   Dec.  Dig.  8  539.*] 

2.  Insurance  (8  559*)— Waivkb  ot  Notice— 
Pboof  qf  Death. 

A  letter  to  a  beneficiair  of  a  casualty  com- 
pany in  reply  to  a  request  for  a  blank  on  which 
to  make  out  proofs  of  death,  stating  that  the 
claim  is  considered  altORether  invalid,  and  the 
policy  forfeited,  but  that  the  blanks  are  sent 
as  a  courtesy  to  be  used  as  desired,  was  a  waiv- 
er of  any  strict  compliance  with  the  condition 
in  the  policy  requiring  the  preliminary  notice 
of  death  and  proof  of  loss. 

[I3d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §8  1391,  1392;  Dec.  Dig.  8  559.*J 

3.  Insurance  (8  2!>S*)  —  Warranty  —  What 
Constitutes. 

Where,  in  a  written  application  for  insur- 
ance, the  insured  is  asked  to  state  the  name, 
relationship  and  residence  of  the  beneficiary,  to 
which  the  insured  replies  that  it  ia  his  wife, 
the  policy  will  be  avoided  in  case  it  appears 
that  the  woman  designated  was  not  his  wifev 
but  one  with  whom  he  is  living  in  illicit  rela» 
tions,  the  information  requested  being  most  mn< 


•For  otiier  caaes  see  same  topic  and  lection  NUMBER  In  Dec.  Die.  *  Am.  Dls.  Key  No.  Series  *  Rep'r  tndezee 
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terial  and  it  being  agreed  that  the  answer  to 
the  question   should   constitute  a  warrttntr. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  tST7 ;   Dec.  Dig.  i  298.*] 

4.   IRSU»AHCE    (I    265*)— WARBAWTT— SIAT0TE 

Affbctiro. 

Acts  1906,  p.  139,  §  28,  providinp  that 
statements  or  descriptions  in  any  application 
for  a  policy  of  insurance  shall  be  deemed  rep- 
resentations and  not  warranties,  unless  such 
rewesentations  are  material,  will  not  cure  the 
effect  of  a  misrepresentation  of  an  insured  in 
his  application  that  the  beneficiary  was  his 
wife,  such  representation  being  material. 

[Bd.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  560;   Dec  Dig.  |  265.*] 
B.  Insukance  (S  654«)  — Falsk  Wabxantt  — 

▲oniBsiBiUTr  OF  Evidence. 

In  an  action  by  a  beneficiary  to  recover  on 
«  casualty  policy,  where  it  appeared  that  the 
Insured  had  warranted  that  his  beneficiary  was 
his  wife,  evidence  that  she  was  merely  hia  con- 
cubine was  improperly  rejected. 

[Ed.  Note. — For  other  ciwes,  see  Insurance, 
Cent  Dig.  §  1680;    Dec.  Dig.  |  654.*] 

«.   INSTJBANCE   (§   669*)— ACTION  TO   RECOVER— 

iNSTBucnoK— False  Wabbawtt— Willfui/- 
I.T  Made. 

In  an,  action  by  a  beneficiary  under  a 
casualty  policy,  where  the  beneficiary  testified 
that  she  was  never  legally  married  to  the  insur- 
ed, it  was  error  to  refuse  to  charge  that,  if  the 
Jury  believed  from  the  evidence  that  the  insur- 
ed willfully  misrepresented  in  his  application 
that  his  beneficiary  was  his  wife,  they  should 
find    for   defendant. 

[Bd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  {  1776;   Dec.  Dig.  1  669.*] 

Error  to  Circuit  Court,  Albemarle  County. 

Action  by  Willie  A.  Lindsay  against  the 
Continental  Casualty  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Micajah  Woods  and  Manton  &  Maverick, 
for  plaintiff  ta  error.  Walker  &  Sinclair 
and  Duke  &  Duke,  for  defendant  in  error. 


HARRISON,  J.  This  action  was  brought 
by  Willie  A-  Lindsay  to  recover  of  the  Con- 
tinental Casualty  Company  the  amount  of  an 
accident  insurance  policy  taken  out  by  James 
O.  Lindsay,  who  was,  about  six  months 
thereafter,  accidentally  killed.  The  plaintiff 
was  named  in  the  policy  as  the  beneficiary 
thereunder,  and  described  therein  as  the 
wife  of  the  Insured.  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff  which 
we  are  asked  to  review. 

We  are  of  opinion  that  when  the  existence 
of  an  insurance  policy  is  not  known  for  sev- 
eral months  after  the  death  of  the  insured, 
and  the  benefiiciary  therein,  as  soon  as  the 
policy  Is  found,  gives  notice  to  the  company, 
then  all  has  been  done  that  could  be  requir- 
ed under  the  circumstances.  It  would  be  a 
harsh  rule  that  would  forfeit  the  policy  be- 
cause the  benefiiciary  had  not  given  notice 
within  15  days  after  the  accident,  as  pre- 
scribed in  the  policy,  when  she  did  not  know 
of  its  existence  for  several  months  thereaft- 
er. Oon^iliance  with  the  terms  of  a  policy 
as  to  notice  and  proof  of  loss  within  a  rea- 
sonable time  after  knowledge  of  Its  exist- 


ence under  all  the  drcumtitances  of  the  par- 
ticular case  is  all  that  is  required.  Acd 
dent  Assoflation  v.  Bycrs,  62  Neb.  673,  8^ 
N.  W.  546,  56  L.  E.  A.  291,  89  Am.  St  Rep 
777;  Solomon  ▼.  Fire  Ins.  Co.,  160  N.  Y. 
595,  65  N.  B.  279.  46  L.  R.  A.  683,  73  Am. 
St  Rep.  707;  May  mi  Ins.  vol.  2,  §  462. 
See,  also,  Wooddy  v.  O.  D.  Ins.  Co.,  31  Grat 
362,  31  Am.  Rep.  732. 

We  are  further  of  opinion  that  when  a 
loss  has  occurred  and  the  insurance  company 
has  been  notified  thereof  in  writing,  as  soon 
as  the  policy  is  found,  the  policy  Is  not  for- 
feited for  failure  to  furnish  proof  of  loss 
where,  in  answer  to  a  request  by  the  bene- 
ficiary for  a  blank  to  make  out  such  proofs, 
the  company  replies:  "I  note  yotir  request 
for  blank  that  you  may  make  proof  of  loss. 
We  do  not  request  you  to  make  any  proof 
of  loss  as  we  believe  that  your  dalm  is  al- 
ready utterly  invalid  and  that  it  will  foe  an 
useless  expenditure  of  effort  on  your  part  to 
submit  proof  of  death,  but  as  you  ask  for 
the  blank  it  is  herewith  Inclosed.  It  is  sent 
to  you  as  an  act  of  courtesy  that  yon  may 
make  such  use  of  it  as  you  may  deem  to  be 
for  your  client's  best  Interests." 
*  This  refusal  of  the  company  to  recognize 
any  claim  renders  the  delivery  of  notice  and 
proof  of  loss  a  useless  ceremony,  and  Is 
treated  as  waiving  a  strict  compliance  with 
the  .condition  as  to  the  preliminary  notice 
and  proof,  both  in  respect  to  form  and  time. 
A  distinct  denial  of  liability  and  refusal  to 
pay  on  the  ground  that  there  is  no  liability 
Is  a  waiver  of  the  condition  requiring  proof 
of  loss.  Travelers'  Ins.  Co.  v.  Harvey,  82 
Va.  949,  6  S.  B.  558.  Language  indicating  a 
refusal  to  pay  or  to  recognize  any  claim 
whatever  could  not  be  stronger  than  that 
used  by  the  company  In  response  to  the  ap- 
plication for  a  blank  proof  of  loss,  viz.,  "We  - 
do  not  request  you  to  make  any  proof  of  loss 
as  we  believe  tiiat  your  claim  is  already  ut- 
terly invalid,  and  that  it  will  be  a  useless 
expenditure  of  effort  on  your  part  to  sub- 
mit proof  of  death." 

We-  are  further  of  opinion  that  in  a  writ- 
ten application  for  insurance,  where  the  in- 
sured is  asked  to  give  the  name,  relationship 
and  residence  of  the  beneficiary,  and  he 
states  in  reply  that  the  beneficiary  is  his 
wife,  and  it  turns  out  that  she  is  not  his 
wife,  but  a  woman  with  whom  he  is  living 
In  illicit  cohabitation,  such  false  statement 
with  respect  to  his  relation  to.  the  beneficiary 
avoids  the  policy.  The  question  asked  by 
the  company  called  for  most  material  in- 
formation that  might  well  have  a  very  im- 
portant bearing  upon  the  Issuance  of  the 
policy,  and  it  was  therefore  agreed  that  the 
representation  made  in  answer  thereto  should 
constitute  a  warranty.  This  is  done  for  the 
purpose  of  ascertaining  the  manner  of  life, 
the  environments  and  habits  of  those  who 
apply  for  insurance,  that  the  company  may 
reject  the  application  of  those  deemed  to  be 
undesirable  risks.    It  cannot  be  doubted  that 
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a  man  who,  In  violation  of  law.  Is  living  in 
lewd  and  lascivious  cohabitation  with  a  wo- 
man is  a  less  desirable  risk  than  one  who  is 
leading  a  regular  and  clean  life. '  The  com- 
pany has,  by  its  contract,  fixed  its  estimate 
of  the  importance  of  a  truthful  answer  to 
the  question  calling  for  the  relation  between 
the  applicant  and  the  proposed  beneficiary' 
of  the  policy,  and  the  applicant  has  accept- 
ed the  test  and  agreed  that  his  answer  shall 
constitute  a  warranty  of  the  fact  stated.  It 
would  be  a  violation  of  the  legal  rights  of 
the  company  to  take  away  its  power  to  make 
its  opinion  the  standard  of  what  is  material, 
and  to  leave  that  point  to  the  determination 
of  a  jury.  Jeffries  v.  Life  Ins.  Co.,  22  Wall. 
47,  22  L.  Ed.  833 ;  Gaines  v.  Fidelity  &  Cas- 
ualty Co.,  188  N.  Y.  411,  81  N.  E.  169. 

In  the  case  last-  cited.  Judge  Gray,  speak- 
ing for  the  court,  says:  "The  insurer  was  en- 
titled to  know  the  actual  relationship  which 
the  person,  for  whom  the  assured  desired 
the  benefit  of  the  insurance  contract,  sus- 
tained to  him,  for  It  bore  upon  the  risk 
which  It  was  to  assume.  The  inquiry  relat- 
ed to  the  risk ;  the  statement  in  the  answer 
was  made  a  warranty  to  be  contained  in 
the  policy,  and  it  having  been  determined 
that  the  statement  was  untrue,  the  right  to 
recover  upon  the  contract  was  forfeited." 

^e  Acts  of  1906,  p.  139,  g  28,  does  not  con- 
tror  In  this  ease,  because  it  clearly  appears 
that  the  answer  in  question  was  material. 

It  follows  from  what  has  been  said  that 
the  Circuit  Court  erred  in  excluding  the  tes- 
timony ottered  by  the  defendant  company  to 
show  the  falsity  of  the  answer  made  by  the 
assured  to  the  question  calling  for  his  re- 
lation to  Willie  A.  Lindsay,  the  beneficiary 
named  in  the  policy.  It  was  also  error  to 
refuse  to  give  the  instruction  asked  for  by 
the  defendant  company,  which  told  the  Jury 
that  if  they  believed  from  the  evidence  that 
the  repriesentatlon  made  by  James  O.  Lind- 
say to  the  defendant  relative  to  the  relation- 
ship existing  between  himself  and  the  pro- 
posed beneficiary,  Willie  A>  Lindsay,  was 
willfully  false,  then  they  must  find  for  the 
defendant  Willie  A.  Lindsay  had  admitted 
on  her  cross-examination  that  she  was  never 
l^ally  married  to  the  assured,  and  if  the 
Jury  believed  that  he  had  falsely  represent- 
ed his  relation  to  her,  the  policy  was  thereby 
forfeited,  and  there  could  be  no  recovery. 

The  Judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a 
new  trial  not  in  conflict  with  this  opinion. 

Reversed. 

CARDWELL,  J.,  absent 

(in  Va.  432) 

KREBS'  EtX'RS  v.  WELCH'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

17,  1910.) 

1.  Covenants  (S  118*)— Wabbantt  of  TnxB 
— Breach — Right  to  Sue — Evidence. 

In  an  action   for  breach   of  a  covenant  of 
warranty  in  a  deed,  plaintiff  must  establish  by 


proof  that  he  was  the  grantee,  or  assignee  of 
the  grantee,  or  of  those  claiming  nnder  him. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §  213;  Dec.  Dig.  S  118.*] 

2.  Evidence  (§  383*)^Judiciai.  Pbooekdings 
— Complete  Record. 

To  make  a  judgment  or  decree,  without 
any  other  portion  of  the  record,  competent  and 
sufficient  evidence  of  a  fact,  it  must  satisfactori- 
ly establish  the  fact  it  is  offered  to  prove. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  §  383.*] 

3.  Judgment  (§  682*)  —  Conclusiveness  — 
Against  Persons  Not  Parties  —  Fobmer 
Vendor. 

Defendants'  testator  conveyed  Texas  land 
to  C.  by  warranty  deed.  O.  died,  and  his  heiis 
conveyed  the  land  to  claimant,  who  later  insti- 
tuted suit  against  them  to  recover  the  land,  in 
which  he  obtained  a  judgment  vesting  the  title 
in  him.  Thereafter  a  part  of  the  land  was  re- 
covered from  claimant  m  trespass  to  tiv  title  by 
the  heirs  of  B.,  whereupon  daimant  instituted 
proceedings  to  recover  an  abatement  of  the 
price  and  costs  on  the  warranty  in  the  original 
deed  of  testator  to  C.  Held,  that  the  judgment 
recovered  by  claimant  against  C.'s  heirs  was  un- 
available in  the  action  on  the  warranty  to  prove 
that  the  defendants  in  the  former  action  were 
the  heirs  of  C.  or  that  they  had  acquired  C.'s 
interest  and  rights  under  testator's  deed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §S  1203-1205 ;   Dec.  Dig.  S  682.*] 

Appeal  from  Circuit  Court,  Frederick 
County. 

Petition  by  T.  D.  Welch  against  the  execu- 
tors of  Isaac  Krebs,  deceased,  to  establish  a 
claim  against  the  estate.  Welch  having  died 
pending  the  suit,  his  administrator  filed  an 
amended  petition.  From  a  decree  allowing 
the  claim,  the  executors  appeal.    Reversed. 

Walton  &  Walton  and  Carroll  G.  Walter, 
for  appellants.  R.  Gray  Williams,  for  ap- 
pellee. 

BUCHANAN,  J.  T.  D.  Welch,  the  appel- 
lee's Intestate,  filed  his  petition  In  a  salt  toe 
the  administration  of  the  estate  of  Isaac 
Krebs,  asserting  a  claim  against  it  Welch 
died  pending  the  suit  and  his  administrator 
filed  an  amended  petition.  The  material 
averments  of  the  petition  and  the  amended 
petition  are:  That  by  a  deed  executed  in  the 
year  1881  Isaac  Krebs,  of  the  county  of  Fred- 
erick, state  of  Virginia,  In  consideration  of 
the  sum  of  $1,151.25,  paid  and  to  be  paid  as 
provided  in  the  deed,  conveyed  to  William 
Cunningham,  of  Harris  county,  state  of  Tex- 
as, 2,302^  acres  of  land  situated  In  the  last- 
named  county.  That  said  Cunningham  de- 
parted this  life 'seised  and  possessed  of  the 
land.  That  upon  his  death  the  land,  by  in- 
heritance, became  the  property  of  his  broth- 
ers, C.  N.  Cunningham,  Albert  Cunningham, 
and  Edward  Cunningham,  and  his  sister,  Ella 
Cunningham.  That  Albert  and  Edward  con- 
veyed their  interests  in  the  land  to  their  sis- 
ter Ella  as  follows:  Albert  by  his  brother 
Charles  N.,  his  attorney  In  fact  conveyed  by 
deed  dated  March  8,  1884,  and  Edward,  by 
his  attorney  In  fact  Charles  N.,  conveyed  by 
deed  of  like  date.  That  Charles  N.,  as  attor- 
ney in  fact  for  his  sister  Ella,  dated  October 
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2,  1SS3,  and  lo  his  own  right,  convejed  the 
land  to  T.  D.  Welch  by  a  deed  dated  May  3, 
1884.  Copies  of  said  powers  of  attorney  and 
deeds  are  filed  with  the  petitions  as  exhibits. 
The  petitions  further  aver  that  In  November, 
1884,  a  Judgment  was  entered  by  the  district 
court  of  Harris  county,  Tex.,  a  court  of  com- 
petent Jurisdiction  and  having  all  proper  par- 
ties before  it,  in  proceedings  duly  Instituted 
by  T.  D.  Welch  against  the  said  Charles  N., 
Albert,  Edward,  and  Ella  Cunningham,  by 
•which  it  was  adjudged  that  the  plaintiff  in 
that  proceeding  recover  of  the  defendants 
therein,  by  virtue  of  the  right  vested  In  him 
as  thereinbefore  recited,  the  said  land,  as 
more  fully  appears  from  a  copy  of  the  Judg- 
ment filed  therewith;  that  in  February,  1883, 
a  suit  in  form  of  trespass  to  try  title  was  In- 
stituted by  the  heirs  of  Alfred  Bodman 
against  T.  D.  Welch  and  others  to  recover  a 
tract  of  land  of  which  the  land  <*onveyed  by 
Isaac  Krebs  to  William  Cunningham  was  a 
part;  that  the  defendant  T.  D.  Welch  defend- 
ed the  suit,  but  upon  trial  there  was  a  ver- 
dict and  Judgment  therein  in  favor  of  Bod- 
man's  heirs  for  the  2,302%  acres  of  land;  that 
said  Judgment  was  upon  appeal  affirmed  by 
the  Supreme  Court  of  Texas,  and  Welch  was 
evicted  from  the  land  by  title  paramount  to 
that  of  Krebs;  that  by  reason  of  the  matters 
set  out  in  the  petition  and  amended  petition 
the  appellee,  as  the  personal  representative 
of  T.  D.  Welch,  is  entitled  to  recover  from 
Krebs'  estate  the  damages  sustained  by  his 
decedent  to  the  extent  of  the  purchase  money 
received  by  Krebs  and  the  costs  and  expenses 
sustained  by  Welch  in  defending  his  title  to 
the  land,  or,  if  this  be  not  the  proper  meas- 
ure of  compensation,  such  other  measure  of 
damages  as  is  proper  under  the  covenant  of 
warranty  given  by  Krebs  in  his  conveyance 
to  William  Cunningham. 

Upon  a  final  hearing  a  decree  was  entered 
In  favor  of  the  appellee,  Welch's  administra- 
tor, for  the  sum  of  $1,151.25,  with  t$  per  cent 
Interest  thereon  from  the  28th  of  February, 
1890.  From  that  decree  and  another  entered 
at  the  October  term,  1905,  this  appeal  was 
granted. 

One  of  the  errors  as^gned  is  that  the  ap- 
pellee was  not  entitled  to  recover,  because  he 
has  not  shown  that  his  intestate  (Welch)  was 
In  any  way  connected  with  Krebs'  grantee  so 
as  to  succeed  to  the  rights  of  such  grantee, 
even  If  Krebs'  covenant  were  one  that  would 
inure  to  the  benefit  of  an  assignee  of  Krebs' 
grantee. 

In  order  for  the  appellee  to  recover  on 
Krebs'  covenant  of  warranty,  it  was  neces- 
sary, among  other  things,  for  him  to  show 
that  his  decedent  was  the  vendee  or  assignee 
of  Cunningham,  or  of  those  who  claim  under 
him.  One  of  the  instruments  offered  in  evi- 
dence by  the  appellee  was  to  show  that  his 
decedent  "was  such  vendee  or  assignee,  name- 
ly, a  Judgment  rendered  In  the  case  of  Town- 
send  D.  Welch  V.  O.  N.  Cunningham  et  al.  by 
the  district  court  of  Harris  county,  Tex.,  In 


which  it  was  adjudged  and  decreed  that  the 
defendants,  C.  N.  Cunningham,  Ella  E.  Cun- 
ningham, Albert  Cunningham,  and  Edward 
Cunningham  were  the  only  heirs  of  William 
Cunningham,  their  deceased  brother,  who  for- 
merly owned  the  land  sued  for;  that  the  oth- 
er defendants  had  conveyed  their  entire  inter- 
est in  said  land  to  said  defendants  C.  N.  Cun- 
ningham and  Ella  E.  Cunningham;  that  they 
had  conveyed  their  entire  interest  in  said 
land  by  their  deed  executed  on  the  Slst  day 
of  May,  1884,  to  the  plaintiff  in  this  suit;  that 
said  plaintiff,  Townsend  D.  Welch,  is  entitled 
to  recover;  and  that  he  hereby  recovers  of 
all  of  said  defendants  the  land  sued  for, 
wWch  from  the  description  given  In  the  Judg- 
ment appears  to  be  the  same  land  conveyed 
by  Krebs  to  William  Cunningham.  The  Judg- 
ment further  provided  that  the  plaintiff  shall 
be  quieted  in  his  title  and  should  have  a  writ 
of  possession  when  asked  for. 

That  Judgment,  it  is  insisted,  is  not  admis- 
sible in  evidence  against  the  appellants  for 
several  reasons,  among  others,  that  the  Judg- 
ment alone  was  offered  without  any  other 
part  of  the  record;  and  that,  even  if  the 
whole  record  had  been  offered,  it  would  not 
have  been  admissible  against  the  appellants, 
because  their  decedent  was  not  a  party  to 
the  cause. 

Whether  or  not  a  Judgment  or  decree, 
without  any  other  portion  of  the  record,  is 
competent  and  sufficient  evidence,  depends 
upon  whether  or  not  the  Judgment  or  decree 
80  offered  satisfactorily  establishes  the  fact 
it  Is  offered  to  prove. 

In  the  case  of  Masters  t.  Vamer's  EVrs,  5 
Grat  171,  50  Am.  Dec.  114,  where  a  decree 
and  a  marshal's  deed,  made,  as  alleged,  in 
pursuance  of  the  decree,  were  relied  upon, 
Judge  Allen  said:  "The  decree  here  was  re- 
lied on  and  offered  as  a  necessary  link  in 
the  chain  of  title.  The  marshal's  deed  would 
have  availed  nothing  unless  made  by  due  au- 
thority; and  the  recitals  therein  were  no  evi- 
dence of  any  such  authority  as  against  the 
tenant  It  was  decided  In  White  v.  Clay's 
Ex'r,  7  Leigh,  68,  which  was  a  suit  on  an 
Injunction  bond,  that  extracts  from  the  rec- 
ord of  the  injunction  cause,  of  the  decrees 
in  the  cause,  are  competent  and  sufficient 
evidence, 'without  producing  the  whole  rec- 
ord. This  court  (during  the  present  term,  in 
the  case  of  Wynn  v.  Harman,  supra  [5  Grat 
157])  held  that  a  decree  of  partition  and  a 
deed  made  In  pursuance  thereof  might  be  of- 
fered in  evidence  without  producing  the  whole 
record ;  the  decree  sufficiently  describing  and 
pointing  out  the  land  which  the  commission- 
er was  directed  to  convey.  But  the  decree  so 
offered  must  satisfactorily  establish  the  fact 
it  is  offered  to  prove.  •  •  • "  See,  also, 
Richardson,  Adm'r,  y.  Prince  George  Justices, 
11  Grat  190,  197. 

The  only  part  of  the  record  in  Welch  v. 
Cunningham  offered  In  evidence  was  the 
Judgment  rendered  therein.  It  does  not  show 
that  the  plaintiff  in  that  suit  acquired  any 
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title  under  It,  but  It  rather  Indicates,  as  does 
the  original  petition  of  Welch,  that  the  ob- 
ject of  the  Bult  was  to  recover  possession  of 
the  land  to  which  he  had  acquired  or  claim- 
ed title  under  his  conveyance  of  May  31, 1884. 
If  that  was  the  purpose  and  effect  of  the 
suit,  then  the  record  in  that  case  was  not  a 
necessary  link  \n  establishing  the  appellee's 
claim  that  be  was  the  grantee  or  assignee  of 
William  Cunningham,  ajid  was  not  admissi- 
ble evidence  for  that  purpose. 

But  conceding  that  the  Judgment  or  de- 
cree alone  sufflclently  established  the  fact  it 
was  offered  to  prove  and  was  admissible  as 
a  link  in  the  appellee's  chain  of  title,  it  was 
not,  under  our  decisions,  competent  evidence 
against  the  appellants  to  prove  that  the  de- 
fendants lu'tliat  suit  were  the  heirs  of  Wil- 
liam Cunningham,  and  that  they  had  acquir- 
ed his  interest  and  rights  under  the  Krebs 
deed. 

In  the  case  of  Lovell  v.  Arnold,  2  Munf. 
167,  it  was  held  that  in  tracing  title  to  land 
in  controversy  a  decree  in  a  suit  between  the 
parties  was  not  evidence  against  a  person 
claiming  uhder  either  of  them,  that  one  of 
them  was  in  fact,  as  therein  described,  the 
eldest  son  and  heir  of  a  former  proprietor; 
it  being  incumbent  upon  the  party  wishing 
to  avail  himself  of  such  fact  to  prove  it  by 
evidence  aliunde,  though  such  decree  might 
be  received  as  a  link  in  the  cliain  of  evidence 
to  prove  the  fact  that  it  was  rendered- 

And  In  the  case  of  Duncan  v.  Holmes,  8 
Grat  68,  it  was  held  that  it  was  not  compe- 
tent fior  the  defendants  on  the  trial  to  rely 
on  tue  record  of  a  suit  in  chancery  between 
John  Belden  and  Daniel  Nichols  and  others 
for  the  purpose  of  showing  that  the  said 
Daniel  was  the  heir  of  Sustln  Nichols,  and 
that  the  legal  title  to  the  land  in  controversy 
was  in  him ;  neither  the  defendants  nor  ttie 
tenant  being  parties  to  the  suit 

The  Judgment  in  the  case  of  Welch  v.  Cun- 
ningham and  others  being  Incompetent  to  es- 
tablish the  fact  that  the  defendants  in  that 
suit  were  the  heirs  of  William  Cunningham, 
or  that  they  had  acquired  his  rights  under 
the  Krebs  conveyance,  and  there  being  no 
other  evidence  offered  to  show  that  they 
were  such  heirs  or  had  acquired  such  inter- 
est, the  appellee  was  not  entitled  to  recover 
damages  for  a  breach  of  the  covenant  of 
warranty  in  the  Krebs  deed,  even  if  a  gran- 
tee or  assignee  of  William  Cunningham  could 
recover  such  damages,  where,  as  in  this  case, 
the  lands  were  wild  and  uncultivated  and 
had  never  been  in  the  i>ossesslon  of  Krebs, 
Cunningham,  or  his  grantee  or  assignee. 

The  failure  of  the  appellee  to  show  that 
bis  decedent  had  acquired  the  interest  or 
rights  of  William  Cunningham  under  his 
conveyance  from  Krebs  was  fatal  to  any  re- 
covery on  his  part  upon  the  covenant  con- 
tained in  Krebs'  deed.    This  being  so,  it  is 


unnecessary  to  consider  any  of  the  other 
errors  assigned. 

The  decree  of  July  14,  1909,  must,  there- 
fore, be  reversed  and  annulled,  and  this  court 
will  enter  such  decree  dismissing  appellee's 
petition,  as  the  circuit  court  ought  to  have 
entered.    Reversed. 

CARDWELIi,  J.,  absent. 

on  Va.  4S4) 
SOUTHERN  BELL  TET^BPHONB  ft  TEaiiB- 
GRAPH  CO.  V.  TOWN  OP  HAR- 
RISONBURG. 
(Supreme  Court  of  Appeals  of  Virginia.    Not. 
17,  1910.) 

TlXBORAPHS  AHD  TEI.BPH0NB8  (|  30*)— OCCU- 
PATION Tax— Obdinances. 

A  telephone  company  havinK  no  franchisa 
from  a  town,  owning  no  property,  and  doing  no 
business  witliin  the  town,  and  only  making  tele* 
phone  connections  outside  of  the  town  with  an 
mdependent  corporation  haviti^  a  license  from 
the  town  to  do  a  telephone  business  and  paying 
taxes  on  all  its  property  within  the  town,  is 
not  subject  to  a  license  tax  imposed  by  an  ordi- 
nance of  t^e  town  on  telephone  companies  for 
the  privilege  of  carrying  on  business  between 
the  town  and  other  points  in  the  state. 

[Ed.  Note. — For  other  caseii,  see  Telegraphs 
and  Telephones,  Dec  Dig.  S  30.*] 

Error  to  Circuit  Court,  Rockingham 
County. 

The  Southern  Bell  Telephone  &  Telegraph 
Company  was  fined  by  the  mayor  of  the 
Town  of  Harrisonburg  for  doing  business 
without  a  license,  and  there  was  a  Judgment 
of  the  circuit  court  affirming  the  judgment 
of  the  mayor,  and  It  brings  error.    Reversed. 

H.  B.  W.  Palmer,  Brutus  J.  Clay,  R.  S. 
Ker,  and  Tlmberlake  &  Nelson,  for  plaintiff 
in  error,  H.  W.  Bertram,  for  defendant  in 
error. 

KEITH,^  P.  The  town  of  Harrisonburg 
passed  an  ordinance  which  declares: 

Section  1:  "Th«re  shall  be  an  annual  li- 
cense tax  assessed  against  and  paid  by  all 
persons,  firms  or  corporations,  engaged  in 
the  different  occupations,  professions  or  busi- 
ness enumerated  below.  The  said  annual 
license  tax  shall  be  assessed  and  collected  at 
the  following  rates  until  changed  by  the 
council." 

Section  44:  "Telephone  companies,  for 
the  privilege  of  carrying  on  a  telephone  busi- 
ness between  this  and  other  points  in  the 
State  of  Virginia,  each  company,  $50.00." 

The  plaintiff  in  error  refused  to  pay  this 
tax,  and  a  fine  was  Imposed  upon  it  by  the 
mayor  for  doing  business  without  a  license. 
The  telephone  company  appealed  to  the  cir- 
cuit court  of  Rockingham  county,  which  af- 
firmed the  Judgment  of  the  mayor:  and  the 
case  is  before  us  upon  a  writ  of  error. 

It  appears  that  the  town  of  Harrii-onburg 
duly  assessed  the  plaintiff  in  error  with  a 
l!ceiii>e  tax  for  tbe  year  commencing  May  1, 
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1909 ;  that  tbls  tax  has  not  been  paid  by  the 
plaintiff  in  error;  that  the  plaintiff  in  error 
owns  no  wires,  poles,  or  other  property  of 
any  sort  or  description  within  the  limits  of 
the  town  of  Harrisonburg;  that  long-distance 
telephone  booths  are  maintained  at  different 
places  In  the  town  for  the  use  of  long-dis- 
tance service ;  that  these  booths  are  the 
property  of  the  Harrisonburg  Mutual  Tele- 
phone Oompany,  which  maintains  and  oper- 
ates them  in  executicm  of  a  contract  between 
that  company  and  the  Southern  Bell  Com- 
pany; that  no  franchise  was  ever  granted 
by  the  town  of  Harrisonburg  to  the  Southern 
Bell  Company;  that  the  Southern  Bell  Com- 
pany does  not  own  any  telephone  Iwoth,  ex- 
change, or  apparatus  within  the  limits  of  the 
town,  and  all  messages  to  or  from  the  toten 
or  through  the  town,  passing  up  to  or  from 
the  lipaits  of  the  town  over  the  line  of  the 
Southern  Bell  Company,  have  been  carried 
within  the  limits  of  the  town  exclusively  by 
the  wires  of  the  Harrisonburg  Mntual  Tele- 
phone Company;  that  the  Harrisonburg  Mu- 
tual Telephone  Company  is  a  local  company 
which  possesses  a  franchise  from  the  council 
of  the  town  of  Harrisonburg  granted  pur- 
suant to  the  provisions  of  law  in  accordance 
with  the  charter  and  ordinances  of  the  town, 
and  under  its  franchise  is  authorized  to  oc- 
cupy the  streets  and  alleys  of  the  town  with 
Its  poles,  wires,  conduits,  and  other  instru- 
mentalities, and  to  do  a  telephone  business 
within  the  town ;  and  that  it  is  the  only 
franchise  possessed  by  any  person,  firm  or 
corporation  to  do  a  similar  business  within 
eald  town.  It  further  appears  that  the  Har- 
risonburg Mutual  Telephone  Company  pays 
a  franchise  tax  and  a  tax  upon  all  of  Its 
proi>erty  situated  within  the  limits  of  the 
town  of  Harrisonburg. 

On  June  2,  1908,  the  Southern  Bell  Tele- 
phone Company  entered  into  a  contract  with 
the  Harrisonburg  Mutual  Telephone  Com- 
pany, under  which  the  Harrisonburg  Mutual 
Telephone  Oompany  was  given  the  right  to 
connect  its  lines  with  the  lines  of  the  Bell 
Company  at  a  point  outside  the  corporate 
limits  of  the  town  of  Harrisonburg  for  the 
purpose  of  affording  Its  subscribers  within 
the  town  and  in  the  territory  contiguous 
thereto  long-distance  telephone  service.  This 
contract  provided  that  the  Harrisonburg  Mu- 
tual Telephone  Company  should  pay  to  the 
Southern  Bell  Telephone  Company  its  regu- 
lar tolls  for  all  communications  transmitted 
over  Its  lines,  less  a  discount  of  15  per  cent 
which  discount  should  not  exceed,  however, 
10  cents  on  any  one  message;  that  the  Har- 
risonburg Mutual  Telephone  Company  should 
observe  and  require  Its  customers  to  observe 
such  regulations  as  the  Southern  Bell  Com- 
I>any  should  from  time  to  time  make  for 
the  use  of  Its  lines;  and  that  the  Harrlson- 
borg  Mutual  Telephone  Company  should  keep 


proper  accounts  of  the  messages  transmitted, 
and  should  render  statements  and  make 
monthly  remittances  to  petitioner  not  later 
than  the  10th  day  of  each  month.  ,  It  appears 
that  since  the  execution  of  this  contract, 
and  in  accordance  with  its  provisions,  the 
Harrisonburg  Mutual  Telephone  Company 
has  been  transmitting  long-distance  telephone 
messages  for  its  patrons  and  subscribers  to 
'and  from  the  town  of  Harrisonburg,  said 
messages  being  carried  within  the  town  of 
Harrisonburg  and  for  some  distance  out- 
side of  the  town  over  the  wires  of  the  Har- 
risonburg Mutual  Telephone  Company,  and 
then  over  the  wires  of  the  Southern  Bell 
Company;  that  the  Southern  Bell  Company 
■has  no'  franchise  in  the  town  of  Harrison- 
burg, and,  as  before  stated,  owns  no  wires, 
poles,  or  other  property  of  any  description 
within  the  limits  of  said  town. 

The  Southern  Bell  Company  maintains 
that  the  Judgment  against  it  is  erroneous 
(1)  "because  petitioner  in  doing  the  business 
of  transmitting  messages  between  different 
states  Is  an  agency  of  Interstate  commerce, 
and  la  therefore  free  from  the  control  of 
state  regulations,  except  such  as  are  strictly 
of  a  police  character ;"  (2)  "because  the  town 
of  Harrisonburg  has  no  authority  under  Its 
charter  or  any  state  statute  to  impose  a  li- 
cense tax  upon  a  telephone  company  for  the 
privilege  of  doing  business  from  said  town 
to  other  points  In  the  state;"  and  (3)  "because 
petitioner  is  not,  and  never  has  been,  Migaged 
In  doing  businees  within  the  town  of  Har- 
risonburg, and  is  not,  therefore,  amenable  °to 
the  Imposition  of  a  license  tax,  even  If  Its 
business  were  merely  Intrastate  commerce." 

We  see  no  occasion  to  discuss  the  first  and 
second  propositions.  The  third  ground  of 
error  is,  we  think,  borne  out  by  the  record, 
and  is  conclusive  of  this  controversy.  The 
Southern  Bell  Company  has  no  franchise 
from  the  town  of  Harrisonburg.  It  owns  no 
property  of  any  description  within  the  lim- 
its of  the  town.  It  does  no  business  within 
the  town,  directly  or  indirectly,  through  the 
agency  of  others.  It  makes  telephonic  con- 
nection outside  of  the  limits  of  the  town  with 
the  Harrisonburg  Mutual  Telephone  Com- 
pany, a  wholly  separate  and  independent  cor- 
poration, which  pays  taxes  on  all  of  its 
property  within  the  town  of  Harrisonburg, 
and  has  a  license  from  the  town  to  do  a 
telephone  business,  and  is  the  sole  licensee 
of  the  town  for  that  purpose. 

We  are  of  opinion  that  the  town  of  Har- 
risonburg had  no  authority  to  require  a  li- 
cense of  the  Southern  Bell  Telephone  Com- 
pany, and  that  the  Judgment  imposing  a  fine 
for  doing  business  without  such  license  is  er- 
roneous, and  must  be  reversed. 

Reversed. 

CARDWELL,  J.,  absent 
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(lU  Va.  408) 

IRVINE  T.  RANDOLPH  LUMBIMI  COR- 
PORATION et  al. 

(Supreme  Court  of  Appeals  of  Yirgima.     Not. 
17,  1910.) 

.  1.  COUKTS  (8  157*)— COUBT  OF  GENEBAI/  Jttbis- 
DICTION. 

The  circuit  court  of  the  city  of  Ridimond 
is  a  court  of  general  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec. 
Dig.  S  157.*] 

2.  Judgment  {§  516*)  —  Jubisdictiow  —  Oot- 
uiTERAL  Attack. 

A  creditor  of  a  corporation,  who  was  also 
a  director  of  the  corporation,  recovered,  in  a 
suit  upon  accommodation  notes,  indorsed  by 
him  for  the  corporation,  in  the  circuit  court  of 
the  city  of  Richmond,  upon  a  judgment  Jby  con- 
fession of  the  president  of  the  corporation.  An- 
other judgment  creditor  afterwards  brought  a 
bill  in  equity  against  the  corporation,  its  presi- 
dent, the  first  judgment  creditor,  and  others, 
charging  that  such  director  had  fraudulently  de- 
layed complainant's  remedy  by  his  assarance 
that  the  complainant  would  be  taken  care 
of,  and  by  other  acts  set  out  in  the  bill,  and 
prayed  that  the  first  judgment  might  be  sub- 
ordinated to  complainant's  judgment,  and  that 
complainant's  judgment  might  be  paid  in  full 
before  any  satisfaction  of  the  earlier  judgment. 
These  allegations  were  partly  denied  and  partly 
admitted.  Held  that,  the  circuit  court  having 
had  jurisdiction  of  the  subject-matter  and  the 
parties  in  the  judgment  by  confession,  its  judg- 
ment could  not  be  collaterally  attacked. 

[B}d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §  958;   Dec.  Dig.  §  516.*] 

3.  Judgment  (§  470*)— Subject-Matteb— Coi^ 
LATERAL  Attack. 

Where  jurisdiction  exists,  an  order  or  judg- 
ment is  conclusive  in  respect  to  its  own  validity 
in*  a  dispute  concerning  any  right  or  title  de- 
rived through  it,  or  anything  done  by  virtue  of 
its  authority. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  907;    Dea  Dig.  {  47a»] 

4.  Judgment  (|  498*) — Collateral  Attack- 
Judgment  BY  Confession— PowEB  to  Cew- 

FESS. 

Where  the  president  of  a  corporation  ap- 
pears and  confesses  judgment  in  an  action 
against  a  corporation,  the  court  before  which 
the  action  is  pending  must  consider  his  au- 
thority to  confess  judgment,  and  the  court's 
judgment  as  to  the  right  and  authority  of  a  per- 
son so  appearing  to  bind  the  corporation  must 
be  conclusive  against  collateral  attack. 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  t  939;   Dec.  Dig.  §  408.*] 

5.  Judgment  (J  792*)  —  Priority  Between 
Judgments — Action — Evidence. 

Evidence,  in  a  suit  in  equity  by  a  judgment 
creditor  of  a  corporation  to  have  his  judgment 
declared  prior  to  a  judgment  obtained  by  con- 
fession in  favor  of  a  director  of  the  corpora- 
tion, on  the  ground  that  he  bad  been  fraudulent- 
ly prevented  from  obtaining  his  judgment  at 
an  earlier  date,  held  not  sufficient  to  warrant 
a  judgment  for  complainant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  792.*] 

Appeal  from  Circuit  Court,  Albemarle 
County. 

Bill  in  equity  filed  by  James  E.  Irvine 
against  the  Randolph  Lumber  Corporation, 
Bk  D.  Hotcbkiss,  Jr.,  and  others,  to  set  aside 
a  Judgment  against  the  corporation  in  favw 


of  defendant  Hotchklss.    From  a  Judgment 

for  defendants,  plaintiff  appeala    Affirmed. 

Perkins  &  Perkins,  for  appellant.    George 

E.  Walker,  Julian  Gunn,  and  W.  K.  Matbews, 
for  appellees. 

KEITH,  P.  The  appellant  filed  a  bill  In 
the  circuit  court  of  Albemarle  C9unty  In 
which  he  states  bis  case  as  follows:  The 
Randolph  Lumber  Corporation  Is  the  owner 
of  a  parcel  of  land  containing,  about  four 
acres,  subject  to  a  deed  of  trust  for  $C0O  due 

F.  H.  Via.  This  company  was  indebted  to 
James  E.  Irvine  in  the  sum  of  $1,093.07, 
subject  to  certain  credits,  so  that,  as  the 
bill  avers,  the  actual  amount  due  the  appel- 
lant was  much  less  than  appeared  to  be  due 
by  his  books.  He  urged  a  settlement  with 
the  corporation,  and  Insisted  that  a  statement 
should  be  given  him  In  order  that  he  might 
ascertain  the  exact  status  of  the  account  be- 
tween them.  This  he  was  unable  to  obtain, 
and  he  thereupon  proceeded  to  secure  a  Judg- 
ment In  the  circuit  court  of  Albemarle  coun- 
ty, at  the  October  term,  1908,  for  the  whole 
amount  of  his  demand,  |1,093.07,  with  Inter- 
est from  the  1st  of  July,  1908,  and  his  costs, 
and  this  judgment  was  docketed  on  October 
17,  1908.  On  the  12th  of  September,  1908, 
El.  D.  Hotchklss,  Jr.,  who  was  a  creditor  ot 
the  lumber  corporation,  brought  his  suit  In 
the  circuit  court  of  the  city  of  Richmond 
against  the  lumber  corporation,  and  Its  pres- 
ident, W.  S.  P.  Mayo,  appeared  and  confess- 
ed judgment  In  that  suit  In  favor  of  the 
plaintiff  for  the  sum  of  $1,933.03,  with  In- 
terest at  the  rate  of  6  per  cent,  per  annum 
on  $877.24  part  thereof  from  the  19th  day 
of  October,  1907,  and  on  $926.55,  the  residue 
thereof,  from  the  3d  day  of  July,  1908,  until 
payment,  and  the  costs.  The  prayer  of  the 
appellant  Is  that  the  Judgment  In  favor  of 
Hotchklss  was  a  fraud  upon  him ;  that  late 
In  the  summer  of  1908,  or  early  in  the  fall 
of  that  year,  he  was  urging  a  settlement  of 
his  claim  by  the  lumber  corporation ;  and 
that  he  was  requested  by  E.  D.  Hotchklss, 
Jr.,  not  to  do  anything  at  all  looking  to  the 
collection  of  his  claim,  and  In  order  to  in- 
duce the  appellant  to  accede  to  his  request 
Hotchklss  assured  him  that  "he  would  be  tak- 
en care  of,  the  protection  thus  promised  be- 
ing that  of  E.  D.  Hotcbkiss,  Jr.,  as  well  as 
that  of  the  Randolph  Lumber  Corporation, 
of  which  the  said  Hotchklss  was  a  prominent 
member,  and  in  whose  Interest  he  was  act- 
ing" ;  that  "relying  upon  this  assurance,  and 
depending  upon  this  protection,  complainant 
remained  quiet  and  took  no  steps  for  the  se- 
curity of  his  debt,  and,  some  ten  days  or  two 
weeks  after  said  assurance  had  been  given, 
complainant  learned  to  his  surprise  that  a 
judgment  bad  been  obtained  on  the  12th  of 
September,  1908,  in  the  chancery  court  of  the 
city  of  Richmond,  by  Bw  D.  Hotchklss,  Jr., 
against  the  Randolph  Lumber  Corporation  for 
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nearly  12,000."  Tbis  judgment  tbe  appellant 
asserts  Is  not  Valid  as  against  the  judgment 
Id.  his  favor,  and  be  states  the  grounds  of 
his  contention  as  follows: 

"First  Because  he  was  prevented  from 
getting  judgment  before  the  date  of  said  con- 
fessed judgment  pj  tbe  assurance  of  protec- 
tion made  him  as  aforesaid,  and  on  which  be 
confidently  relied;  because  of  tbe  trust  be 
reposed  tn  said  E.  D.  Hotchklss,  Jr.,  by  whom 
the  promise  of  protection  was  solemnly  made. 
To  hold  that  this  confessed  judgment  is,  un- 
der such  circumstances,  good  as  against  com- 
plainant's debt  will  in  effect  be  to  consum- 
mate the  perpetration  of  a  fraud. 

"Second.  Because  said  confessed  judgment 
was  not  docketed  here  at  all,  and  whatever 
may  be  tbe  result  of  nondocketlng  of  judg- 
ments as  between  other  judgment  creditors, 
in  tbis  case  the  failure  to  docket  was  equiv- 
alent to  failure  to  notify,  because  in  fact 
at  the  very  time  said  judgment  was  confess- 
ed complainant  was  being  held  in  security 
upon  the  faltb  of  a  promise  that  nothing 
would  be  done  to  bis  detriment 

"Third.  Because  the  president  of  tbe  Ran- 
dolph Lumber  Corporation,  who  confessed 
this  judgment  for  £X  D.  Hotchklss,  Jr.,  had 
no  authority  to  make  such  confession." 

The  bill  further  charges  that  after  the 
complainant  bad  recovered'  bis  judgment  an 
opportunity  arose  of  selling  the  property  for 
a  sum  sufiiclent  to  pay  the  Hotchklss  judg- 
ment and  his  own  and  other  debts  for  which 
the  corporation  was  bound ;  that  the  price 
available  was  $4,000,  which  the  complainant 
considered  a  most  fortunate  opportunity  for 
paying  tbe  debts  of  tbe  corporation,  including 
his  own,  and  would  relieve  all  trouble  con- 
cerning the  broken  promise  and  put  the  com- 
pany firmly  upon  Its  feet;  that  he  went  to 
Richmond  at  his  own  charges  and  bad  a  fuU 
conference  with  Messrs.  Ei  D.  Hotchklss,  Jr., 
Jullen  Gnnn,  and  W.  S.  P.  Mayo,  Informing 
them  of  tbe  poissiblllty  of  a  sale  and  urging 
its  conclusion ;  that  the  'parties '  refused  to 
consider  the  proposition,  but  said  they  would 
consent  to  a  sale  at  |5,000 ;  that  in  tbis  way 
complainant  was  deprived  of  bis  debt  for  tbe 
second  time;  that  on  the  occasion  of  this 
conference  complainant  distinctly  reminded 
Hotchklss  of  tbe  promise  he  bad  made  to  pro- 
tect complainant  so  far  as  bis  debt  was  con- 
cerned, and  this  reminder  was  made  in  the 
presence  of  W.  S.  P.  Mayo  and  Jull«i  Ounn ; 
that  Hotchklss  admitted  that  he  had  made 
the  promise  as  claimed,  but  said  be  had 
forgotten  it ;  that  In  this  situation  of  affairs 
the  creditor  secured  by  the  trust  deed,  whose 
debt  was  due  and  unpaid,  directed  sale  under 
his  deed,  and  the  trustee,  Micajab  Woods, 
advertisedr  and  offered  the  property  for  sale 
on  the  1st  of  Hay,  1900;  and  that  It  was 
sold  and  Hotchklss  became  the  purchaser  at 
the  price  of  $1,7G0.  Tbe  bill  then  prays  that 
the  Randolph  Lumber  OorporatJon,  E.  D. 
Hotchklss,  Jr.,  P.  H.  Via,  Mlcajah  Woods, 
trustee,  W.  S.  P.  Mayo,  and  Julien  Gunn  be 


made  parties  defendant  to  the  bUI ;  that  the 
judgment  in  favor  of  Hotchklss  against  the 
lumber  corporation  may  be  subordinated  to 
complainant's  judgment  and  tbe  latter  paid 
In  full  before  the  former  is  recognized ;  that 
If  need  be  In  the  further  progress  of  the 
cause  an  Injunction  may  be  awarded  requir- 
ing the  retention  of  the  fund  involved  until 
complainant's  rights  are  fully  and  finally  de- 
termined;  and  for  other  and  further  relief. 

Tbe  answer  of  Hotchklss  admits  that  be 
is  a  director  of  the  corporation  known  as  the 
Randolph  Lumber  Corporation;  that  the  cor- 
poration was  Hxe  owner  of  tbe  land  bought 
from  the  Wood  Manufacturing  Company,  as 
set  forth  in  the  bill;  that  the  land  was  sub- 
ject to  a  deed  of  trust  for  ?G0O.  But  the  re- 
spondent denies  that  tbe  Randolph  Lumber 
Corporation  was  indebted  to  tbe  plaintiff 
in  any  such  sum  as  he  claims,  but  avers 
that.  If  the  said  company  Is  indebted  to  the 
plaintiff  at  all,  it  Is  for  a  small  amount,  pos- 
sibly not  exceeding  $200.  Respondent  ad- 
mits that  he  obtained  a  judgment  against 
the  Randolph  Lumber  Corporation  for  near- 
ly $2,000  In  the  circuit  court  of  the  city  of 
Richmond,  which  Indebtedness  was  for  notes 
indorsed  by  respondent  as  an  accommodation 
for  the  said  company,  and  which  he  bad 
been  obliged  to  pay,  and  which  he  now  holds. 
Respondent  denies  that  he  in  any  way  pre- 
vented tbe  plaintiff  from  getting  a  judgment 
against  the  Randolph  Lumber  Corporation, 
or  that  he  endeavored  to  In  any  way  lull 
him  Into  fancied  security  at  to  his  alleged 
debt,  or  that  he  has  In  any  manner  deprived- 
blm  of  any  legal  rights  to  which  be  was 
at  any  time  entitled,  or  which  he  was  at  any 
time  able  to  Assert  The  answer  further  al- 
leges that  the  president  of  tbe  lumber  cor- 
poration did  have  authority  to  confess  judg- . 
ment  but,  even  If  this  were  not  true,  that 
the  validity  of  the  Judgment  cannot  be  at- 
tacked collaterally.  The  respondent  further 
denies  that  he  has  at  any  time, been  aware 
of  the  possibility  of  disposing  of  tbe  assets 
of  the  Randolph  Lumber  Corporation  at  a 
price  which  would  ttave  relieved  It  of  Its 
debts,  as  set  forth  In  the  bill,  and  that  he 
had  admitted  to  tbe  plaintiff  that  he  had 
made  any  promise  to  bold  him  'harmless,  but 
said  be  had  forgotten  It  He  admits  that 
he  did  purchase  at  public  auction  the  prop- 
erty described  In  the  bill  at  tbe  price  of  $1,- 
760,  and  that  prior  to  the  sale  of  the  prop- 
erty he  bought  from  F.  EL  Via  the  debt  se- 
cured by  deed  of  trust  aifd  that  he  is  enti- 
tled to  be  reimbursed  in  this  behalf. 

We  are  of  opinion  that  the  circuit  court  of 
the  city  of  Richmond  is  a  court  of  general 
jurisdiction;  that  with  respect  to  the  judg-- 
ment  complained  of,  it  bad  jurisdiction  both 
of  the  subject-matter  and  of  the  parties; 
and  that  Its  Judgment  cannot  be  collateral- 
ly assailed. 

In  Van  Fleet  on  Collateral  Attack  It  Is  sald> 
at  section   17,  that,  "Jurisdiction   ezlstlna 
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any  order  or  Judgment  Is  conclusive  In  re- 
spect to  Its  own  validity  In  a  dispute  concern- 
ing any  right  or  title  derived  through  It,  or 
anything  done  by  virtue  of  Its  authority." 

The  specific  objection  to  the  validity  of 
this  Judgment  Is  that  It  was  rendered  upon 
confession  by  the  president  of  the  Randolph 
Lumber  Corporation,  and  that  the  president, 
as  such,  had  no  power  to  confess  Judgment 

A  partner,  as  such,  has  no  power  to  con- 
fess Judgment;  but,  when  a  Judgment  so  con- 
fessed is  attacked  collaterally,  it  is  not  void 
if  It  can  be  upheld  under  any  possible  cir- 
cumstances of  law  or  fact  Van  Fleet  on  Col- 
lateral Attack,  i  429. 

"Upon  a  confession  of  Judgment  by  a  cor^ 
poratlon,  the  court  In  which  the  action  Is 
pending  must  of  necessity  Judge  of  the  au- 
thority of  any  x)erson  who  may  appear  for 
the  company  in  that  behalf,  whether  it  be  an 
attorney  at  law  or  an  agent  of  the  company, 
and  its  Judgment  as  to  the  right  and  author- 
ity of<  the  person  so  appearing  to  bind  the 
corporation  must  be  conclusive  in  all  other 
proceedings  where  the  same  Judgment  Is 
drawn  in  question."  White  r.  Crow  (C.  C.) 
17  Fed.  98,  cited  approvingly  by  Van  Fleet, 
S  430;  Roblnett  v.  Michaux,  101  Va.  762,  45 
8.  E.  287,  99  Am.  St  Rep.  928,  and  cases  there 
dted. 

It  may  be  conceded  that  this  Judgment  might 
with  propriety  have  been  attacked  as  having 
been  inrocured  by  fraud.  Let  It  also  be  con- 
ceded that  the  fraud  In  this  case  was  suffi- 
ciently pleaded;  yet  we  think  It  plainly  ap- 
pears that  the  proof  is  altogether  Insufficient 
to  warrant  the  relief  sought  by  the  complain- 
ant His  claim  is  that  E.  D.  Hotchklss,  Jr., 
requested  him  to  do  nothing  looking  to  the 
collection  of  his  debt  and  assured  him  that 
'he  (complainant)  "would  be  taken  care  of," 
and  that  in  this  offer  of  protection  Hotch- 
klss was  speaking  not  only  for  himself,  but 
for  the  lumber  corporation  of  which  he  was 
a  prominent  member.  It  nowhere  appears 
that  Hotchklss  had  any  power  to  bind  the 
Randolph  Lumber  Corporation  by  any  prom- 
ise he  might  make.  Assuming,  as  stated, 
that  he  gave  the  assurance  in  the  terms  in 
which  It  Is  stated  in  the  bill — that  complain- 
ant would  be  taken  care  of — the  evidence 
shows  that  Hotchklss  thought  and  that  the 
appellant  knew,  Hotchklss  considered,  that 
the  debt  due  by  the  Randolph  Lumber  Cor- 
poration to  Irvine  amounted  to  only  $100  or 
$200,  and  the  bill  admits  that  the  sum  actual- 
ly due  to  the  appellant  Is  less  than  the  face 
of  the  Judgment 

It  further  appears,  in  our  Judgment  that 
appellant  was  not  hindered  or  delayed  in  pro- 
'curlng  his  judgment  by  any  assurance  or 
promise  made  by  Hotchklss  to  him.  What 
occurred  between  appellant  and  Hotchklss 
took  place  the  last  of  August  or  the  first  of 
September,  and  the  suit  by  appellant  against 


the  lumber  company  was  instituted  in  Sep- 
tember and  Judgment  rendereil  at  the  next 
ensuing  term  of  the  circuit  court  of  Albe- 
marle county. 

In  no  view  that  we  have  been  able  to 
take  of  the  case  have  we  discovered  any  mer- 
it In  the  plaintiff's  contention,  and  we  are 
therefore  of  opinion  that  there  was  no  oror 
in  the  decree  of  the  circuit  court 

Affirmed. 

CARDWELL,  J.,  absent 


'^  (111  Va.  iS9) 

LOWBNBACH'S  ADftFR  et  al.  t.  KBLLET. 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

1.  EsTOPPKi.  (I  68*)— PoerrioN  iw  Lttioation. 

A  creditor  Kcovered  a  judgment  agrainst  bis 
debtor,  and  later  obtained  a  default  order  on 
scire  facias  to  review  the  judgment,  and  issued 
another  execution.  The  administrator  of  tlie 
creditor  sued  to  subject  to  the  jaannent  lands 
alleged  to  have  been  conveyed  by  the  debtor  to 
his  wife  In  fraud  of  creditors,  in  which  suit  tlie 
trustee  in  bankruptcy  of  the  creditor  intervened 
claiming  to  own  the  judgment  on  which  the  ac- 
tion was  founded.  Held,  that  he  could  not 
thereafter  complain  at  being  made  a  party  to  a 
motion  by  the  debtor  to  quash  the  second  exe- 
cution on  the  validity  of  which  his  right  to  sus- 
tain his  creditor's  suit  depended. 

[Ed.    Note. — For   other   cases,    see    Elstoppel, 
Cent.  Dig.  |§  165-1S9;   Dec.  Dig.  i  68.*] 

2.  ExEcunoiT  (S  163*)— MonoN  to  Quash— 

TlUE. 

A  motion  to  quash  a  fi.  fa.  based  upon  a 
sd.  fa.  which  revived  a  judgment  but  which 
was  made  returnable  six  months  after  its 
date,  and  was,  therefore,  void,  being  in  direct 
conflict  with  section  3220  of  the  Code  of  1904, 
providing  that  all  process,  etc.,  shall  be  return- 
able within  VO  days,  will  not  be  barred  because 
of  laches,  where  no  prejudice  has  resulted  to 
the  judgment  creditor  from  the  delay,  the  stat- 
ute of  limitations  having  run  when  the  fi.  fa. 
was  issued. 

[EJd.   Note. — ^For  other  cases,   see  Execution, 
Cent  Dig.  §  476 ;   Dec.  Dig.  f  163.*] 

3.  Execution  (§  163*)— Motion  to  Quash— 
Natube  or  Revedt. 

The  motion  to  quash  is  a  substitute  for 
the  common-law  writ  of  audita  querela,  and  is 
governed  by  the  same  rules  of  limitation. 

[Ed.   Note. — For  other  cases,   see   Execution, 
Cent  Dig.  i  476;    Dec  Dig.  $  163.*] 

4.  ExECUTiow  (S  163*)— Motion  to  Quabh— 
Limitations. 

The  writ  of  audita  querela,  although  a  per- 
sonal action,  is  not  governed  by  the  statute  of 
limitation  in  regard  to  personal  actions  unless 
specially  named ;  therefore,  a  motion  to  quash 
which   follows    the   same   rules   as    an    audita 

auercla  is  not  void,  by  relation  to  the  five-year 
mitation  in  personal  actions. 
[EM.   Note.— For  other  cases,   see   E^xecntion, 
Cent  Dig.  i  476 ;   Dec.  Dig.  {  16a*] 

5.  EhcECUTiON  (8  163*)— Motion  to  Quash— 
TiHE  fob  Making. 

A  motion  to  quash  a  fi.  fa.  will  lie  though 
it  is  not  alive,  for  the  execution  creditor  might 
as  soon  as  it  was  issued  direct  the  sheriff  to  re- 
turn it  without  knowledge  of  the  execution  debt- 
or, thus  depriving  the  debtor  of  any  chance  to 
object. 

[Ed.   Note.— For  other  cases,  see   Execution, 
Cent  Dig.  §  476;    Dec.  Dig.  {  163.*] 


•For  other  cases  s«e  same  topic  and  section  NUMBKB  in  Dec.  Dig.  *  Am.  Dig.  Kej  Ko.  Series  ti  Rep'r  Indase* 
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Error  to  Circuit  Court,  Rockingham  County. 

Action  by  Lowenbach's  administrator  and 
otliers  against  John  E.  Kelley.  From  a  judg- 
ment for  the  defendant,  plalntUIs  bring  er- 
ror.   Affirmed. 

Roller  &  Martz,  for  plalntlffj  In  error. 
Conrad  &  Conrad  and  Tavenner  &  Bauser- 
man,  for  defendant  In  error. 

BCGHANAN,  J.  Tbls  is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  Rocklng- 
bam  county  quashing  a  writ  of  fieri  facias. 

A  judgment  In  faTor  of  M.  Lowenbach, 
agent  for  John  Smitb,  against  John  El.  Kel- 
ley, was  rendered  at  the  October  term,  1882, 
of  that  court  In  November  of  that  year  a 
fl.  fa.  was  issued  thereon,  and  returned  no 
property  found.  In  April,  1D02,  a  scire  faci- 
as was  sued  out  on  the  judgment  and  made 
returnable  to  the  10th  day  of  October  follow- 
ing. At  the  April  term,  1903,  of  the  court, 
the  defendant  not  appearing,  an  order  was 
entered  providing  that  the  plaintiff  might 
have  execution  upon  the  judgment  In  May 
of  the  same  year  a  fi.  fa.  was  issued  return- 
able to  the  first  July  rules,  and  was  returned 
Indorsed,  "Returned  by  order  of  plaintiff's 
counsel."  In  the  year  1906  a  suit  was  in- 
stituted by  Charles  R.  Lowenbach,  who 
claimed  to  be  the  assignee  of  the  judgment 
to  enforce  the  same  by  subjecting  certain 
lands  which  he  alleged  the  judgment  debtor, 
Kelley,  bad  fraudulently  conveyed  or  caused 
to  be  conv^ed  to  bis  wife.  That  suit  before 
a  hearing,  was  dismissed  without  prejudice 
to  the  rights  of  any  party  in  Interest  In 
February,  1907,  the  personal  representative 
of  M.  Lowenbach  Instituted  a  suit  in  chan- 
cery against  Kelley  and  wife,  to  subject  to 
the  payment  of  the  said  judgment  certain 
lands  which  It  was  charged  Kelley  bad  con- 
veyed to  his  wife  to  hinder,  delay  and  de- 
fraud his  creditors. 

Upon  the  16th  of  November,  1908,  after 
this  cause  was  submitted  to  the  court  for  de- 
cision, notice  to  quash  the  fl.  fa.  issued  in 
May,  1903,  was  given  to  the  personal  repre- 
sentative of  M.  Lowenbach  and  to  Benjamin 
Rosenheim,  trustee  in  bankruptcy  for  M. 
Lowenbach. 

The  first  error  assigned  is  that  the  court 
erred  In  not  dismissing  the  motion  as  to 
Rosenheim,  trustee  in  bankruptcy. 

The  ground  upon  which  this  motion  to  dis- 
miss was  based  is  that  be  was  not  a  party  of 
record  to  the  original  judgment  nor  to  any 
proceedings  had  in  connection  with  issuing 
the  fi.  fa.  sought  to  be  quashed. 

In  the  chancery  cause  Instituted  In  1907 
by  Lowenbach's  administrator  to  enforce  said 
judgment,  Rosenheim,  trustee  in  bankruptcy, 
filed  his  petition,  and  asked  to  be  made  a 
party  complainant  in  the  cause,  on  the 
gronnd  that  the  legal  title  to  the  judgment 
was  in  him  as  such  trustee,  and  that  the 
Judgment  belonged  to  the  bankrupt's  estate. 
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Having  claimed  in  that  cause  that  the  legal 
title  to  the  judgment  was  in  him  as  such 
trustee,  he  cannot  complain  that  he  was  made 
a  party  to  tbe  motion  to  quash  the  fi.  fa. 
issued  on  the  judgment  and  upon  which  he 
relies  in  the  chancery  case  as  keeping  tbe 
judgment  alive. 

Another  error  assigned  is  that  Kelley  is 
precluded  by  reason  of  his  laches  from  main- 
taining his  motion  to  quash. 

It  is  no  doubt  true,  as  suggested  by  Judge 
Moncure  in  the  case  of  Beale's  Adm'r  v. 
Botetourt  Justices,  etc,  10  Grat  278,  283^ 
that  a  judgment  debtor  may  los<)  his  right  to 
have  an  execution  quashed  for  an  irregular- 
ity after  long  acquiescence,  where  the.  judg- 
ment creditor  may  have  lost  his  evidence  tc 
show  that  the  execution  was  properly  issued, 
and  when  his  Judgment  may  be  barred  by 
the  statute  of  limitations.  The  ground  of 
the  motion  to  quash  in  this  case  is  not  a 
mere  Irregularity  in  issuing  the  execution, 
which  rendered  it  voidable,  but  a  defect 
which  makes  It  void. 

By  section  3220  of  the  Code  of  1904  It  in. 
provided  that  all  process,  whether  original, 
mesne,  or  final,  except  a  siunmons  for  a  wit- 
ness, shall  be  returnable  within  90  days  after 
its  date.  The  scire  facias  by  which  it  was 
sought  to  revive  the  judgment  upon  which 
the  execution  was  Issued,  was  sued  out  April 
IS,.  1902,  and  was  made  returnable  on  the 
10th  day  of  October,  nearly  six  months  after 
its  date,  in  plain  violation  of  law. 

In  Kyles  v.  Ford;  2  Rand.  1,  where  the 
scire  facias  was  not  made  returnable  either 
to  the  first  day  of  the  next  court  nor  a  pre- 
vious rule  day,  as  required  by  the  statute 
then  in  force,  it  was  held  to  be  void. 

In  Lavell  &  Jordan  v.  McCurdy's  Ex'rs,  77 
Va.  763,  it  was  decided  that  the  statute  mak- 
ing process  returnable  within  90  days  after 
date  embraced  a  writ  of  scire  facias  to  award 
an  execution  upon  a  Judgment  and  that  th« 
scire  facias  in  that  case,  being  returnable 
more  than  90  days  after  its  date  in  plain 
violation  of  the  statute,  which  was  manda- 
tory, was  void. 

No  prejudice  has  resulted  to  the  Judgment 
creditor  in  this  case  by  reason  of  the  debt- 
or's delay  in  moving  to  quash  the  execution. 
No  evidence  has  'been  lost  that  could  possibly 
benefit  the  creditor,  for  the  writ  shows  on  Its 
face  that  it  was  issued  in  violation  of  law. 
If  tbe  motion  to  quash  had  been  made  as 
soon  as  the  execution  was  issued,  it  would 
not  have  saved  the  judgment  from  the  bar 
of  the  statute  of  limitations,  for  more  Utau 
20  years  had  elapsed  since  tbe  return  day  of 
the  fi.  fa.  issued  on  the  original  Judgment 
Code  1904,  {  3577. 

Auother  error  assigned  Is  that  the  motlop 
to  quash  was  barred  by  the  statute  of  limi 
tations.    The  argument  to  sustain  this  con- 
tention is  that  a  motion  to  quash  la  a  sub- 
stitute for  the  common-law  writ  of  audita 
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querela ;  that  -where  motions  are  su'bstltuted 
for  actions  they  partake  of  and  are  gavemed 
by  the  same  laws  that  relate  to  the  actions 
for  which  they  are  substituted;  that  the  writ 
of  audita  querela  is  a  personal  action,  and 
can  only  be  brought  within  fire  years  after 
the  right  accrued,  as  In  other  personal  ac- 
tions where  there  is  no  other  special  limita- 
tion provided;  and  that  the  same  limitation 
is  applicable  to  a  motion  to  quash. 

It  seems  to  be  true  that  in  our  practice  the 
motion  to  quash  is  a  summary  remedy  In  use 
in  all  cases  where  by  the  ancient  practice 
the  party  would  be  entitled  to  a  writ  of  au- 
dita querela.  Steele  v.  Boyd,  6  Leigh,  547, 
552,  S53,  29  Am.  Djec.  218.  But  it  also  seems 
that  where  that  ancient  writ  is  in  use  the 
statute  of  limitations  does  not  apply  unless 
it  is  expressly  named.  The  reason  given  is 
that,  since  the  party  injured  may  neither 
know  of  a  Judgment  or  execution  in  the  for- 
mer proceeding  or  the  manner  of,  procuring 
the  same  until  some  time  after  the  rendition 
of  the  Judgment  or  tlie  issue  of  the  execu- 
tion, he  is  not  limited  to  a  spedfic  time  with- 
in which  he  must  sue  out  his  writ  See  4 
Oyc.  1066;    Stone  v.  Seayer,  5  Vt  549. 

This  case  illustrates  the  propriety  of  not 
limiting  an  execution  debtor  to  a  specific 
time  within  which  he  must  ^e  out  his  writ 
or  make  bis  motion  to  quash.  The  fl.  fa. 
was  issued  by  the  clerk  and  returned  by  di- 
rection of  the  execution  creditor's  attorney, 
so  that  the  execution  debtor  may  not  have 
known,  as  he  claims  and  testifies,  of  its  Issue 
for  years  afterwards,  or  until  the  bill  was 
filed  in  the  chancery  cause  instituted  In  the 
year  1906  to  enforce  the  Judgment  in  which 
the  Issue  and  return  of  the  fl.  fa.  are  aver- 
red. 

See,  also,  Sllngluff  v.  Collins,  109  Va.  717, 
64  S.  E.  1055,  which  was  a  motion  to  amend 
the  sheriff's  return  on  an  execution  made 
nearly  20  years  afterwards,  where  it  was 
held  that  there  was  no  specific  limitation  of 
time  within  which  the  amendment  might  be 
made. 

We  are  of  opinion  tliat  the  statute  of  lim- 
itations does  not  apply  to  this  case. 

The  remaining  error  assigned  is  that  a  mo- 
tion to  quash  a  fl.  fa.  will  not  lie  unless  it  is 
alive. 

This  is  manifestly  not  so,  for,  if  it  were, 
then  the  execution  debtor  might  never  have 
the  opportunity  to  make  the  motion,  since 
the  execution  creditor  might,  as  soon  as  the 
fl.  fa.  was  issued,  exercise  his  undoubted 
right  and  direct  the  sheriff  to  return  it,  with- 
out knowledge  on  the  part  of  the  execution 
debtor  that  It  had  l>een  issued. 

We  are  of  opinion  that  the  circuit  court  did 
not  err  in  qnasbing  the  fl.  fa.  and  its  Judg- 
ment must  he  affirmed.    Affirmed. 

CARDWELIi,  J.,  absent 


rm  Va.  4M) 
GLASS  T.  COLUMBIAN  PAFKR.  CO.  et  aL 
(Supreme  Cbart  of  Appeals  of  Virginia.    Nov. 
17,  1910.) 

1.  BJviDKNCK  (S  29*)— Judicial  Noticb— Stat- 
ute Laws. 

The  Supreme  Court  of  Appeals  will  take  ja- 
didal  notice  of  the  statute  laws  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  36-48;    Dec.  Dig.  §  29.*] 

2.  Emnbnt   DoiLAiN   (§§  317,  323*)— Riohts 

AcqUIBKO    —    ABANDONKKNT    —    RIPABIAN 

Bights. 

Acts  184(h41.  c  01,  (bartered  the  North 
River  Navigation  Oompany,  to  cender  navigable 
the  waters  of  North  rivei  l>y  a  system  of  dams, 
locks,  and  canals.  For  many  years  the  rive'r  was 
successfully  navigated.  Complainant  in  1906 
acquired  the  land  on  the  west  bank  of  the  river 
opposite  dam  No.  6,  and  disputed  the  title  of 
the  navigation  company  and  its  successors  to 
the  exclusive  use  of  the  water  at  that  dam,  al- 
leging that  any  right  originally  acquired  had 
been  abandoned.  The  bill,  however,  attached  an 
advertisement  of  the  sale  of  the  land  sut)se- 
quently  acquired  by  complainant,  which  showed 
that  the  water  rights  had  l>een  condemned  by 
the  navigation  comx>any.  Held,  that  the  con- 
demnation of  such  water  rights  vested  the  fee- 
simple  title  thereto  in  the  navigation  company 
as  against  the  riparian  owners,  wliicb  rigbte 
were  not  lost  by  the  abandonment  of  navigation, 
and  hence  plaintiff  was  not  entitled  thereto  as 
against  the  company's  grantees. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  836,  860;  Dec.  Dig.  H  317, 
323.»] 

Appeal  from  (Srcuit  Court,  Rockl>ndge 
County. 

Bill  by  T.  H.  Glass  against  the  Columbian 
Paper  Company  and  others.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  plaintiff  ap- 
peals.    Affirmed. 

H.  S.  Bucker,  E.  M.  Pendleton,  and  O.  D. 
Letcher,  for  appellant  Glasgow  &  Wliite, 
Cor  appellees. 

WHITTLE,  J.  The  bill  in  this  case,  which 
was  filed  by  the  appellant  at  August  rules, 
1908,  contains  the  following  material  allega- 
tions: That  the  plaintiff,  T.  H.  Glass,  in  the 
year  1906,  acquired  the  land  on  the  west  side 
of  North  river  opposite  the  city  of  Buena 
Vista,  which  he  and  bis  predecessors  in  title 
have  owned,  together  with  all  easements  and 
water  rights  appurtenant  thereto,  for  more 
than  60  years;  that  in  the  year  1852  the 
North  River  Navigation  Company,  in  the 
construction  of  its  canal,  built  dam  No.  6 
across  said  river,  abutting  on  the  land  in 
question;  that  this  dam  has  remained  there 
ever  since,  Iiaving  been  successively  trans- 
ferred to  the  James  River  &  Kanawha  Canal 
Company,  the  Richmond  &  Alleghany  Rail- 
road Company,  the  Chesapeake  &  Ohio  Rail- 
way Company,  and  by  the  latter  in  1892 
leased  to  the  Columbian  Paper  Company. 
The  plaintiff  disputes  the  title  of  the  North 
River  Navigation  Company  and  its  succes- 
sors to  the  exclusive  use  of  the  water  in 
North  river  at  dam  No.  6,  the  bill  alleging 
that  he  can  find  no  title  by  deed  or  contract 
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of  record,  or  condemnation  proceedings  of 
any  kind,  famishing  foundation  for  such 
claim ;  that  as  riparian  proprietor  plaintiff 
is  entitled  to  one-half  of  the  water  of  said 
river  for  domestic,  manufacturing,  and  other 
purposes;  that  the  defendants  have  no  right 
to  the  exclusive  use  of  the  water,  and  their 
claim  thereto  constitutes  a  cloud  on  his  title; 
that  the  James  River  &  Kanawha  Canal 
Company  and  the  Richmond  &  Alleghany 
Railroad  Company  abandoned  navigation  of 
North  river  in  the  year  1881,  since  which 
time  neither  said  river  nor  said  dam  has 
been  used  for  navigation  purposes;  and, 
therefore,  any  rights  which  these  companies 
may  have  originally  possessed  In  the  premis- 
es have  been  abandoned.  The  bill,  more- 
over, alleges  that  plaintlfTs  predecessor  In 
title,  Elisha  Paxton,  was  owner  by  contract 
with  the  North  River  Navigation  Company 
of  the  water  power  at  dam  No.  6,  and  when 
Elisha  Paxton's  land  was  sold  the  water 
power  was  specifically  Included  In  the  adver- 
tisement To  substantiate  that  allegation  a 
copy  of  the  advertisement  is  exhibited  with 
the  bill,  and,  with  the  sale  made  in  pur- 
suance thereof,  constitutes  an  essential  muni- 
ment in  plaintiff's  chain  of  title.  The  Ches- 
apeake &  Ohio  Railway  Company  and  the 
Columbian  Paper  Company  are  made  defend- 
ants, and  the  bill  prays  that  they  be  required 
to  produce  all  records,  deeds,  contracts,  and 
other  documentary  evidence  affecting  the 
controversy;  that  the  rights  of  the  parties, 
respectively,  to  the  water  power  be  adjudi- 
cated and  defined;  that  the  cloud  on  plain- 
tiff's title  be  removed,  and  the  defendants  en- 
joined from  using  the  water  of  the  river  be- 
longing to  the  plaintiff,  and  'for  general  re- 
lief. From  a  decree  sustaining  a  demurrer 
to  the  bUl,  this  appeal  was  allowed. 

This  decree  Is  so  plainly  right  on  the  mer- 
its that  we  shall  not  stop  to  consider  mere 
qnestlons  of  procedure,  or  any  other  minor 
assignment  of  error. 

The  statute  law  of  the  state  (of  which  this 
court  will  take  judicial  notice)  shows  that 
nearly  70  years  ago  the  North  River  Naviga- 
tion Company  was  duly  chartered  for  the 
purpose  of  rendering  navigable  the  waters  of 
North  river  by  means  of  a  system  of  dams, 
lodi^s,  and  canals.  Acts  1840-11,  p.  101.  It 
Is  also  matter  of  history  that  this  stupendous 
work  was  accomplished,  and  for  many  years 
successfully  operated.  In  connection  with 
tlie  James  River  &  Kanawha  Canal,  it  sup- 
plied water  transportation  to  the  people  of 
that  section  of  the  state  to  the  city  of  Rich- 
mond. So  far  as  the  record  discloses,  the 
title  of  the  company  all  these  years  was 
never  doubted  or  drawn  in  question  by  any 
of  appellant's  predecessors  In  title.  On  the 
contrary.  Exhibit  C  with  the  bill  (the  ad- 
vertisement of  sale  of  Ellsha  Paxton's  estate) 
shows  title  by  condemnation  proceedings  in 
the  North  River  Navigation  Company,  and 


that  whatever  claim  to  water  power  may 
have  passed  by  virtue  of  said  advertisement 
and  the  sale  made  In  pursuance  of  it  was 
held  by  plaintlfTs  predecessors  In  title  in 
subordination  to  the  rights  of  the  Navigation 
Company.  The  advertisement  states  that 
"there  are  also  upon  it  (the  land  to  be  sold) 
two  other  water  powers  (besides  the  mills), 
created  by  the  river  and  canal,  and  guar- 
anteed to  the  estate  by  the  North  River  Nav- 
igation Company,  In  the  condemnation  of 
the  land  for  its  use." 

As  the  bill  concedes,  all  the  rights  of  the 
Ncflrth  River  Navigation  Company  devolved 
upon  the  James  River  &  Kanawha  Canal 
Company  (Acts  1857-8,  p.  93),  and  all  its 
rights  were  transferred  to  the  Richmond  & 
Alleghany  Railroad  Company  (Acts  1878-79, 
p.  118),  and  by  it  to  the  appellee  the  Chesa- 
peake &  Ohio  Railway  Company,  the  lessor 
of  the  Columbian  Paper  Company. 
'  There  is  no  merit  In  the  allegation  that 
the  abandonment  of  navigation  in  North 
river  in  the  year  1881  caused  the  property 
rights  once  vested  In  the  North  River  Navi- 
gation Company  and  its  successors  to  revert 
to  the  riparian  owners.  Identical  language 
to  that  employed  In  the  charter  of  the  North 
River  Navigation  Company  Is  found  In  the 
charter  of  the  James  River  &  Kanawha  Ca- 
nal Company,  which,  in  the  case  of  C.  &  O. 
Ry.  Co.  V.  Walker,  100  Va.  69,  40  S.  B.  633, 
914,  has  been  construed  to  confer  upon  the 
Canal  Company  the  fee-simple  Interest  in 
property  acquired  by  condemnation  to  be 
occupied  by  Its  works.  It  thus  appears  that 
the  appellee  the  Chesapeake  &  Ohio  Railway 
Company  Is  invested  with  title  to  the  proper- 
ty in  controversy,  and  the  bill  states  no  case 
for  Relief. 

The    decree    appealed   from   is   therefore 
plainly  right,  and  must  be  affirmed. 

AfiSrmed. 

CAKDWEUj,  J.,  absent 

"^^'^  (Ul  Va.  416) 

KAIN  et  al.  v.  ANGLE. 
(Supreme  CSourt  of  Appeals  of  Virginia.    Nov. 
17,  1910.) 

1.  Witnesses  (J  48*)— Competknct. 

A  witness  convicted  of  a  fraud  .  on  the 
revenue  laws,  and  sentenced  to  confinement  in 
a  United  States  penitentiary  by  a  federal  court 
sitting  in  Virginia,  Was  not  thereby  disquali- 
fied from  testifying  in  one  of  the  state  courts; 
tlie  federal  statutes  expressly  limiting  the  dis- 
qualification to  giving  testimony  in  a  federal 
court,  and  the  Virginia  statutes  being  intended 
only  to  disqualify  persons  convicted  of  perjury 
in  the  courts  of  the  state. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
C5ent.  Wg.  %  109 ;   Dec.  LHg.  §  48.»] 

2.  Tbial  (§  233*)— iNSTBucnoNS— Theobt  01 
Cause. 

Plaintiff  and  defendant  are  each  entitled  to 
have  tlieir  view  of  the  case  presented  to  the 
jury  by  proper  instructions. 

[EM.  Note.— B'or  other  cases,  see  Trial,  CeuL 
Dig.  §  527 ;    Dec.  Dig.  %  233.*1 
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S.  Evidence  (J  213*)— Coupsoiasi!— Instbtto- 

IION. 

An  Independent  admission  of  e  fact  is  not 

to  be  excluded  merely  because  it  was  made  in 

an  effort  to  compromise  and  adjust  differences. 

[Ed.   Note.— For   other   cases,    see   Evidence, 

Cent.  Dig.  §  751;   Dec  Dig.  {  213.«] 

4.  Corporations     (J     156*)   —    "Pbeferbed 
Stock"— "Preferbed  Dividend." 

Preferred  stock  in  a  corporation  is  that 
entitling  the  holder  to  dividends  from  earnings 
before  the  common  stoclc  can  receive  a  dividend 
therefrom.  The  relation  of  debtor  and  cred- 
itor, however,  does  not  exist  between  the  pre-^ 
feried  stoclsholders  and  the  corporation,  as  to 
any  right  to  a  preferred  or  guarantied  dividend 
until  the  dividend  is  declared  ;  the  preferred  divi- 
dend being  nothing  more  than  money  paid  out 
of  profits  by  a  corporation  to  one  class  of  share- 
holaets  in  priority  to  that  to  be  paid  to  another 
dass. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  !i  581-583,  593-603;  Dec.  Dig.  S 
156.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  6600.]    . 

5.  Corporations  (§  121*)— Stock— Amount— 
Representation  —  Fbaud  —  Question    fob 

JURt. 

Where  plaintiff  contracted  to  sell  defendant 
60  i>er  cent,  of  the  common  stock  of  a  cori>ora- 
ti<m,  and  represented  that  the  entire  capital 
stoat  of  the  company  consisted  of  500  shares  of 
common  stock,  and,  in  fact,  there  were  39  shares 
of  preferred  stock  outstanding,  whether  such 
representation  was  fraudulent,  so  as  to  entitle 
defendant  to  a  deduction  from  the  price  for  such 
preferred  stock,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  121.*] 

6.  Paktieb  (§  97*)— CoSFOBMiTY  to  Pleadings. 

Where  plaintiff,  after  suing  in  his  own 
name  amended  his  declaration,  by  inserting  aft- 
er his  name  "who  sues  as  attorney  in  fact  for 
the  benefit  of  J.  H.  Pigg  and  others,"  and  the 
judgment  entered  on  a  verdict  for  plaintiff  re- 
cited that  plaintiff  "who  sues  for  the  benefit  of 
J.  H.  Pigg  and  others,"  should  recover,  etc., 
sucli  amendment,  thougii  objectionable  in  form, 
was  not  a  fatal  defect.  * 

[Ed.  Note.— For  otter  cases,  see  Parties,  Dec. 
Dig.  {  97.*] 

Error  to  Corporation  Court  of  Roanoke. 

Action  by  T.  M.  Angle,  suing  for  the  benefit 
of  J.  H.  Pigg  and  oOiers,  against  P.  J.  Kaln 
and  others.  Judgment  for  plaintiff,  and  de 
fendants  bring  error.    Reversed. 

Smitb  &  Wlngfleld,  for  plaintiffs  in  error. 
Hall,  Woods  &  Jackson,  for  defendant  in  er- 
ror. 

KEITH,  P.  T.  M.  Angle,  suing  for  the 
benefit  of  Pigg  and  others,  filed  a  declaration 
In  assumpsit  which  contains  the  common 
counts  and  a  special  count,  from  which  it  ap- 
pears that  he  sold  to  Hagan,  Kaln,  and  Simp- 
son 60  per  cent  of  the  common  stock  of  the 

Casper  Company,  Inc., shares  of  which 

he  agreed  to  deliver  at  once  or  within  a  few 
days,  and  the  other  %  shares,  which  were 
then  held  by  the  American  Distilling  Com- 
pany to  secure  a  debt  of  $6,500  due  from  the 
plaintiff  to  said  company,  were  to  be  redeem- 
ed and  delivered  to  the  defendants  within 
two  years  from  the  Ist  day  of  January,  1908; 


that  he  further  agreed  to  convey  to  O.  F. 
Hagan  at  once  or  within  a  few  days  from 
the  date  of  the  sale  of  said  stock  certain  real 
estate,  upon  which  there  were  Uens  amount- 
ing In  the  aggregate  to  |41,000,  21  monthly 
notes  due  the  Columbia  Trust  Company  for 
$204.17  each;  three  six-month  notes  to  John 
McCarthy  for  $500  each;  one  four-month 
note  to  City  National  Bank  for  $5,000;  and 
one  note  to  Rada  Pigg  for  $30,000,  all  of 
which  were  secured  by  deeds  of  trust  upon 
the  property,  and  he  further  agreed  to  give 
possession  of  said  real  estate  at  once  or  with- 
in a  few  days  after  the  purchase,  and  that, 
in  consideration  of  the  delivery  of  said  stock 
and  the  conveyance  of  said  real  estate,  the 
defendants  promised  and  agreed  to  pay  to 
the  plaintiff  $60,000;  that  about  $41,000  evi- 
denced by  the  above-mentioned  liens  the  de> 
fendants  agreed  to  fissume  and  to  pay  for 
plaintiff  as  the  same  became  due,  $6,500  due 
the  American  Distillery  Company  upon  tho 
delivery  to  them  by  the  plaintiff  of  the  85 
shares  of  stock  pledged  as  security,  and  the 
balance  of  $12,387.47  in  cash.  The  plaintiff 
further  avers  that.  In  pursuance  of  said 
agreement,  he  did  deliver  to  the  defendants 
the  shares  of  stock  which  under  this  agree- 
ment were  to  be  delivered  and  they  were  ac- 
cepted by  the  defendants,  and  that  he  did 
sign  and  deliver  a  deed  conveying  the  real 
estate  to  them,  and  turned  over  and  deliver- 
ed to  them  the  distillery  plant  and  real  es- 
tate. In  accordance  with  the  agreement,  and 
the  defendants  then  and  there  paid  to  him 
upon  the  cash  payment  then  due  the  sum  of 
$3,036.49,  but  refused  to  pay  the  residue  in 
accordance  with  the  plaintiff's  demand. 

The  defendants  appeared  in  answer  to  this 
suit,  and  filed  the  following  paper: 

"The  defendants  deny  that  the  plaintiff 
was  at  the  time  In  the  declaration  mentioned 
the  owner  of  any  shares  of  the  stock  of  the 
Casper  Company,  Inc.,  and  deny  each  and 
every  allegation  of  the  plaintiff's  declara- 
tion." This  may  perhaps  be  taken  as  the 
equivalent  of  the  plea  of  nonassumpslt 

It  Is  further  set  out  In  this  paper  that  the 
plaintiff  "falsely  and  fraudulently  represent- 
ed to  defendants  that  the  entire  capital  stock 
of  the  Casper  Company,  Inc.,  consisted  of  500 
shares  of  common  stock,  and  that  the  debts 
of  said  company  at  the  time  in  the  'declara- 
tion mentioned,  exclusive  of  the  liens  on  its 
real  estate,  would  not  exceed  the  amounts 
owing  to  said  company,  while  as  a  matter  of 
fact  the  company  had  issued  500  shares  of 
capital  stock  and  3!)  shares  of  preferred  stock, 
and  the  Indebtedness  of  the  company  (exclu- 
sive of  the  liens  on  Its  real  estate)  exceeded 
the  amounts  owing  to  It  by  about  $0,000;" 
that  "T.  M.  Angle  sold  and  agreed  to  deliver 
to  the  defendant  60  per  cent  of  the  entire 
plant  and  property  of  the  Casper  Company, 
Inc.,  at  the  price'  of  $60,000,  and  In  making 
the  sale  it  was  agreed  between  the  parties 
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tbat  the  solvent  accounts  payable  to  tlie  Cas- 
per Company  should  balance  or  be  equal  to 
the  accounts  payable  by  It,  and  the  transac- 
tion was  consummated  bjr  the  delivery  to  the 
defendants  of  60  per  cent  of  the  common 
stock  of  the  Casper  Company,  it  being  repre- 
sented to  defendants  tbat  the  entire  outstand- 
ing capital  stock  of  the  Casper  Company  was 
$50,000  or  500  shares;"  and  that,  "after  the 
transaction  was  closed  In  the  manner  above 
set  forth,  the  defendants  discovered  that  there 
was  about  $3,900  of  preferred  stock  Issued 
and  outstanding,  and  that  the  accounts  ow- 
ing by  the  Casper  Company  exceeded  the 
amounts  owing  to  it  by  $6,000,  and  the  de- 
fendants are  damaged  by  reason  thereof  $12.- 
000." 

The  case  was  submitted  to  a  Jury,  who 
•were  sworn  "to  speak  upon  the  Issue  Joined." 
and,  having  heard  the  evidence,  they  found 
a  verdict  In  favor  of  the  plaintiff  for  $4,980.- 
75.  Upon  this  Judgment  was  entered,  to 
which  a  writ  of  error  was  awarded. 

The  first  error  assigned  Is  to  the  admis- 
sion of  the  deposition  of  T.  M.  Angle,  whose 
competency  as  a  witness  was  objected  to  be- 
cause he  had  been  convicted  of  a  fraud  up- 
on the  federal  revenue  laws  and  sentenced  to 
confinement  in  the  United  States  penitentiary 
at  Atlanta,  Ga.,  by  the  United  States  Court 
for  the  Western  District  of  Virginia. 

This  assignment  seems  to  be  disposed  of 
by  the  decision  of  this  court  In  Samuels  v. 
Commonwealth,  110  Va.  901,  66  S.  E.  222, 
where  it  was  held  that  a  witness  convicted 
of  perjury  in  a  United  States  court  sitting  in 
this  state  is  not  thereby  disqualified  from 
testifying  in  one  of  the  courts  of  this  state. 
The  federal  statute  expressly  limits  the  dis- 
qualification to  giving  testimony  In  any  court 
of  the  United  States  and  the  Virginia  stat- 
ute intended  only  to  disqualify  persons  con- 
victed of  perjury  In  a  court  of  this  state. 

Objection- was  taken  to  the  giving  of  cer- 
tain Instructions,  Nos.  1,  2,  8,  and  5.  The 
plaintiffs  In  error  concede  that  they  correct- 
ly state  the  law,  but  object  to  them  upon  the 
ground  that  they  are  based  upon  the  theory 
that  there  was  a  warranty,  and  that  they 
entirely  ignored  evidence  of  the  defendants. 

We  have  frequently  held  that  the  plalntltf 
and  defendant  are  each  entitled  to  have  his 
view  of  the  case  presented  to  the  Jury  by 
proper  instructions.  The  instructions  object- 
ed to  present  the  case  for  the  plaintiff,  and 
the  objection  to  them  is  not  well  founded. 

Instruction  No.  4  asked  for  the  plaintiff  Is 
as  follows:  "The  court  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  plaintiff.  Angle,  promised  or  agreed  to 
make  the  accounts  receivable  and  the  ac- 
counts payable  of  the  Casper  Company  bal- 
ance, and  that  such  promise  or  agreement 
was  made  by  him  in  an  effort  to  compromise 
and  adjust  the  matters  In  dispute  between 
Mm  and  the  defendants,  then  they  shall  not 
regard  said  promise  or  agreement  as  evi- 
dence against  him  In  this  case." 


We  think  Instruction  No.  4  states  the 
proposition  too  broadly,  for,  as  was  held  in 
C.  ft  O.  Ry.  Co.  V.  Stock,  104  Va.  97,  61  S. 
E.  161,  quoting  with  approval  from  1  Green- 
leaf  (16th  Ed.)  S  192,  "it  should  have  been 
received.  If  It  was  an  Independent  admission 
of  a  fact,  merely  because  It  was  a  fact" 

The  plaintiffs  in  error  asked  for  four  In- 
structions, the  first  of  which  the  court  gave, 
and  refused  to  give  the  second,  third,  and 
fourth. 

The  second  instruction  Is  as  follows:  "The 
court  instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  defendants  agreed 
to  pay  $60,000  for  60  per  cent  of  the  entire 
property  of  the  Casper  Company,  Inc.,  and 
that  out  of  the  purchase  money  all  of  the 
debts  of  the  company  were  to  be  paid  and 
the  balance  of  the  $60,000  was  to  be  paid  In 
cash,  and  that  Angle  furnished  a  statement 
of  the  debts  so  that  such  settlement  could  be 
made  and  it  was  made,  but  that  in  making 
such  settlement  it  was  ascertained  that  there 
was  certain  preferred  stock  which  the  de- 
fendants did  not  acquire,  and  they  retained 
out  of  the  purchase  the  value  of  said  pre- 
ferred stock  and  paid  the  plaintiff  the  bal- 
ance then  found  due,  then  they  must  find  for 
the  defendant" 

Defendants  in  error  sold,  and  plaintiffs  in 
error  bought,  60  per  cent  of  the  common 
stock  of  the  Casper  Company,  and  it  appears 
tbat,  in  addition  to  the  common  stock,  there 
were  39  shares  of  preferred  stock,  and  pre- 
ferred stock  does  not  come  within  the  de- 
scription of  either  "common  stock,"  as  stated 
in  the  declaration,  or  of  "capital  stock,"  as 
described  in  the  statement  of  defense.  It  en- 
titles the  bolder  however,  to  receive  divi- 
dends from  the  earnings  of  the  company  be- 
fore the  common  stock  can  receive  a  dividend 
from  such  earnings.  "In  other  words,  it  is 
stock  entitled  to  dividends  from  the  income 
or  earnings  of  the  corporation  before  any 
other  dividend  can  be  paid.  The  relation  of 
debtor  and  creditor  does  not  exist  between 
the  preferred  stockholders  and  the  corpora- 
tion, and  the  right  to  a  preferred  or  guaran- 
teed dividend  is  not  a  debt  until  the  dividend 
Is  declared.  A  dividend  is  money  paid  out  of 
profits  by  a  corporation  to  Its  shareholders. 
A  preferred  dividend  Is  nothing  more  than 
that  which  Is  paid  to  one  class  of  sharehold- 
ers In  priority  to  that  to  be  paid  to  another 
class."  Cook  on  Stock  &  Stockholders  (3d 
Ed.)  S  267. 

The  representation  that  there  were  SOO 
shares  of  common  stock,  of  which  the  de- 
fendants purchased  60  per  cent,  would  cer- 
tainly be  false  If  it  appears  that  there  were 
539  shares  of  common  stock.  The  defendants 
are  In  a  worse  position  If  there  were  in  ad- 
dition to  the  500  shares  of  common  stock  39 
shares  of  preferred  stock,  for  the  39  shares 
of  preferred  stock  are  entitled  to  their  divi- 
dend before  anything  Is  paid  on  the  common 
stock,  while,  If  the  excess  of  stock  over  that 
which   was  represented   had  been  common 
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stock,  the  39  shares  wonld  have  received 
their  dividend  pari  passu  with  the  500 
shares.  There  is  evidence  to  support  the 
theory  of  plaintiffs  In  error,  and  the  question 
should  have  been  submitted  to  the  Jury  by 
proper  instructions  to  enat>le  them  to  say 
•whether  or  not  a  credit  should  have  been 
allowed  the  defendants  on  their  purchase 
price  for  the  39  shares  of  preferred  stock. 

After  the  jury  had  rendered  their  verdict, 
the  plaintiffs  in  error  moved  in  arrest  of 
Judgment  upon  the  ground  tliat  just  before 
the  trial  commenced  the  plaintiff  amended 
his  declaration  by  inserting  after  his  name, 
"T.  M.  Angle,"  the  words,  "who  sues  as  at- 
torney in  fact"  for  the  benefit  of  J.  H.  PIgg 
and  others ;  the  contention  being  that  a  plain- 
tiff cannot  maintain  a  suit  as  attorney  in  fact 
for  another,  that  plaintiffs  must  sue  in  their 
own  names,  that  no  judgment  could  be  prop- 
erly pronounced  or  entered  in  such  a  suit, 
and  that  when  T.  M.  Angle  amended  his  suit 
so  as  to  change  his  character  from  a  plaintiff 
to  that  of  an  attorney  in  fact  for  another  he 
amended  himself  out  of  court,  and  for  the 
further  reason  that  no  Judgment  entered  by 
this  court  would  be  a  bar  to  a  suit  by  T.  M. 
Angle  In  his  own  right,  or  by  those  for  whom 
he  claimed  to  act  as  attorney  in  fact. 

It  Is  conceded  by  plaintiffs  In  error  that, 
if  the  pleader  had  amended  his  declaration 
80  as  to  shorw  that  while  T.  M.  Angle  was 
the  nominal  plaintiff  he  sued  for  the  benefit 
of  another,  such  declaration  would  be  good. 
From  the  judgment  in  the  case  It  appears 
that  that  was  the  view  taken  by  the  corpora- 
tion court,  for  the  judgment  entered  upon  the 
verdict  recites  that  T.  M.  Angle,  who  sues 
for  the  benefit  of  J.  H.  Pigg  and  others,  shall 
have  and  recover  of  the  defendants  the  sum 
of  |4,980,  the  amount  ascertained  against 
them  by  the  verdict  6f  the  Jury  aforesaid. 

As  the  case  has  to  be  reversed  for  the  rea- 
sons already  given,  the  court  can  amend 
the  declaration  by  striking  out  the  phrase  to 
which  plaintiffs  in  error  object 

There  are  other  objections  to  the  admis- 
sion of  testimony  which  may  not  arise  upon 
another  trial,  and  are  not  of  sufficient  im.- 
portance  to  demand  further  consideration. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  should  be  reversed  and 
the  cause  remanded  to  the  corporation  court 
for  a  new  trial  to  be  had  in  accordance  with 
the  views  herein  announced. 

Reversed. 

CARDWELL,  J.,  absent 

au  Va.  428) 

KEMPER  et  al.  v.  CAI/HOUN  et  al. 

(Supreme  C!ourt  of  Appeals  of  Virginia.    Sept. 

16,  1910.) 

Highways  (J  34*)— EJstablishment  bt  Stat- 
ute—Dismissal OP  PaOCEEDINGS. 

The  plaintiffs  below  filed,  a  petition  in  the 
circuit  court  to  establish  a  road,  under  laws 
which    pave   the    circuit    court    exclusive   juris- 


diction. The  defendants  resisted  the  petidon, 
and  before  the  matter  was  adjudicated  the  ju- 
risdiction of  the  circuit  court  was  transferred 
to  the  county  board  of  supervisors  by  Act  March 
1908,  c.  346,  which  provided  that  all  petitions, 
etc.,  pending  in  the  circuit  court  when  the  act 
became  effective,  should  be  heard  and  disposed 
of  by  the  court  as  if  the  act  had  not  been 
amended.  The  petitioners  sought  to  dismiss 
their  original  petition.  Held,  that  the  provision 
did  not  deprive  petitioners  of  the  right  to  dis- 
miss, its  intent  and  purpose  only  being  to  al- 
low cases  begun  to  be  finished  b^  the  circuit 
court,  and  the  defendants  in  this  instance  were 
deprived  of  no  substantial  rights  by  the  dis- 
missal; the  inconvenience  of  double  litigation 
being,  in  a  legal  view,  compensated  by  costs. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  34.*] 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  J.  R.  Kemper  and  others  against 
J.  0.  Calhoun  and  others.  From  an  order  al- 
lowing plaintiffs  to  dismiss,  defendants  bring 
error.    Afllnned. 

Bumgardner  ft  Bumgardner  and  Robert- 
son &  Robertson,  for  plaintiffs  la  error. 
Timberlake  &  Nelson  and  H.  H.  Bleasie,  for 
defendants  in  error. 

HARRISON,  J.  This  proceeding  was  in- 
stituted In  the  circuit  court  of  Augusta  coun- 
ty for  the  establishment  of  a  public  road. 
The  road  boards,  to  whom  the  matter  was 
referred,  filed  a  report  in  September,  1907, 
which  was  recommitted  because  insufficient 
and  irregular.  In  March,  1906,  a  second  re- 
port was  filed,  recommending  the.  establish- 
ment of  the  road  and  ascertaining  the  dam- 
ages to  be  paid  the  several  landowners. 
Thereupon  process  was  awarded  against  the 
landowners,  returnable  to  the  next  term, 
and  exceptions  were  filed  by  one  of  the  two 
landowners  who  have  obtained  the  present 
writ  of  error.  Nothing  further  was  done 
in  the  matter  until  May,  1909,  when  the  peti- 
tioners for  the  road  moved  the  court  to  dis- 
miss their  petition.  This  motion  was  re- 
sisted by  the  plaintiffs  in  error;  but  the  mo- 
tion prevailed,  and  the  proceeding  was  dis- 
missed at  the  cost  of  the  petitioners,  the  de- 
fendants in  error  here.  From  the  order  dis- 
missing the  proceeding,  this  writ  of  error 
was  awarded. 

At  the  time  this  proceeding  was  Inaugu- 
rated, the  special  road  law  which  obtained  la 
Augusta  county  (Acts  1899-1900,  c.  5D0)  con- 
ferred exclusive  jurisdiction  upon  the  cir- 
cuit court  in  matters  of  the  establishment 
of  roads.  This  law  was  amended  by  another 
special  act  approved  March  14,  1908  (Acts 
1908,  p.  GOT);  the  vital  difference  between 
the  acts  being  that  under  the  last-mentioned 
the  jurisdiction  to  establish  roads  was  tak- 
en from  the  circuit  court  and  vested  in  the 
board  of  supervisors  of  the  county.  About 
the  time  that  the  petitioners  for  the  road 
made  their  motion  to  dismiss  their  proceed- 
ing in  the  circuit  court  they  had,  with  some 
addition  to  their  number,  filed  a  petition  un- 
der the  new  act  before  the  board  of  super- 
visors of  the  county,  praying  for  the  estab- 
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lishment  of  the  same  road  theretofore  ask- 
ed for  in  the  circuit  court 

The  act  of  March,  1006,  transferring  ju- 
risdiction in  road  cases  from  the  circuit 
court  to  the  supervisors,  contains  the  fol- 
lowing provision: 

"12.  All  petitions  for  the  establishment  of 
new  roads  or  bridges  wliich  may  be  pend- 
ing in  the  circuit  court  of  said  county  on  the 
day  this  act  becomes  effective  shall  be  heard 
and  disposed  of  by  said  court  as  if  this  act 
had  not  been  amended." 

The  contention  of  the  plaintiffs  in  error  Is 
that  this  provision  of  the  new  act  made  it 
mandatory  upon  the  circuit  court  to  deter- 
mine the  rights  of  the  parties  with  respect 
to  the  establishment  of  this  road,  and  denied 
to  the  supervisors  any  Jurisdiction  in  the 
matter;  that  under  the  statute  the  petition- 
ers must  proceed,  if  at  all,  before  the  circuit 
court,  and  not  before  the  board  of  super- 
visors; and  that  a  dismissal  for  the  pur- 
pose of  prosecuting  the  same  proceedings  be- 
fore the  supervisors  was  a  fraud  upon  the 
jurisdiction  of  the  circuit  court 

In  this  view  we  cannot  concur.  The  ol>- 
ject  of  the  saving  clause  in  the  act  with  re- 
spect to  petitions  for  the  establishment  of 
roads  then  pending  In  the  circuit  court  was 
to  enable  the  persons  who  had  instituted 
those  proceedings  to  prosecute  them  to  a 
conclusion  without  a  change  of  forum.  It 
was  not  intended  to  take  from  such  persons 
the  power  to  procure  a  dismissal  of  those 
'proceedings.  The  case  stood  in  the  circuit 
court  as  if  the  new  act  had  not  been  passed. 
If,  therefore,  the  i)etitioners  had  the  right 
to  dismiss  the  proceedings  before  the  act 
of  March,  1908,  such  right  was  in  no  way 
affected  or  impaired  by  that  act  The  law 
is  well  settled  that  a  man  can  ordinarily  dis- 
miss his  suit  at  pleasure  upon  the  payment 
of  costs.. 

In  14  Cyc.  406D,  the  law  is  very  well 
stated  as  follows:  "While  a  plaintiff  may 
dismiss  any  claim,  where  such  dismissal  will 
not  prejudicially  affect  the  interests  of  the 
defendant,  he  will  not  be  permitted  to  dis- 
miss, to  discontinue,  or  to  take  a  nonsuit, 
when  by  so  doing  he  will  obtain  an  advan- 
tage, and  the  defendant  will  be  prejudiced  or 
■oppressed,  or  deprived  of  any  just  defense. 
Nevertheless  the  injury  which  would  be  thus 
occasioned  to  defendant  must  be  of  a  char- 
acter that  deprives  him  of  some  substantive 
right  concerning  his  defenses,  not  available 
in  a  second  suit,  or  that  may  be  endangered 
by  the  dismissal,  and  not  the  mere  ordinary 
inconveniences  of  double  litigation,  which 
in  tlie  eye  of  the  law  would  be  compensated 
by  costs." 

The  proceeding  in  the  circuit  court  was  dis- 
missed at  the  cost  of  the  petitioners  for  the 
road,  and  it  does  not  appear  that  the  defend- 
ants where  thereby  prejudiced,  oppressed,  or 


deprived  of  any  just  defense  or  substantive 
right  They  can  make  every  defense  before 
the  board  of  supervisors  which  they  conld 
have  made  before  the  circuit  court,  and  have 
their  rights  as  fully  protected.  As  stated  in 
the  authority  cited,  the  mere  inconvenience 
of  double  litigation,  which  in  the  eye  of  the 
law  would  be  compensated  by  costs,  is  not 
sufficient  to  deprive  the  plaintiffs  of  their 
right  to  dismiss. 

The  judgment  complained  of  is  affirmed. 

Affirmed* 

CARDWBUi,  J.,  absent 

""^""^  (Ul  Va.  468) 

COHEN  V.  BIG  STONE  GAP  IRON  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

1.  COBPORATIONS    (8   442*)  —  SaI,1S    OS    CORPO- 

KATE  Pkoperty— Rights  or  Stockholders. 
In  the  absence  of  legislative  or  charter  re- 
strictions, a  corporation  may  by  action  of  a 
majority  of  the  stockholders  sell  all  of  its  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  1782 ;   Dec.  Dig.  §  442.*] 

2.  cobposations  (§  442*)  —  convktanck  ot 
Pboperty— Validity. 

A  conveyance  by  the  president  and  secre- 
tary of  a  foreign  corporation  of  the  assets  of 
the  corporation,  made  pursuant  to  resolution  of 
its  directors,  authorized  to  sell  by  a  vote  of 
the  stockholders,  is  valid,  in  the  absence  of 
any  restriction  in  the  charter  of  the  corpora- 
tion or  laws  of  the  state  of  its  origin. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  §  442.*] 

3.  Estoppel   (§   72*)— Liability  of  One   or 
Two  Innocent  Parties. 

Where  one  of  two  innocent  parties  must 
suffer  a  loss,  it  must  t>e  borne  b^  the  one  who, 
by  his  conduct,  rendered  the  injury  possible. 

[E!d.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  |  188;    Dec.  Dig.  S  72.*] 

4.  CoBPOBATiONS   (§1    12.3,    197*)- Pledge   o» 
COBPOBATE  Stock— Rights  op  Pledgor. 

A  pledgor  of  corporate  stock  remaining  on 
the  books  of  the  corporation  in  his  name  may 
vote  the  stock  at  coi3>orate  meetings ;  and  a 
contract  with  third  persons,  entered  into  by  him 
in  union  with  the  other  stockholders,  is  bind- 
ing on  the  pledgee. 

[Ed.  Note. — For  other  cases,  see  Cornorations, 
Dec.  Dig.  §§  123,  197.*] 

5.  CoBPOBATioNS   (}   123*)— Conveyances   of 
Cobporate  Propesty— Validity. 

The  stockholders  of  a  corporation  voted  to 
sell  the  corporate  assets  to  defendant  corpora- 
tion, which  owned  a  portion  of  its  stodc,  and 
which  it  had  pledged.  The  books  of  the  selling 
corporation  continued  to  show  that  the  stock 
was  owned  by  the  corporation  which  had  pledg- 
ed it,  and  the  pledged  stock  was  voted  in  favor 
of  a  sale.  The  pledgee  was  authorized  under 
the  pledge  to  sell  the  stock  if  the  debt  was  not 
paid  in  69  days.  The  pledgee  remained  silent 
for  about  seven  years  after  the  maturity  of 
the  debt  and  until  the  corporation  which  pledged 
the  stock  had  been  adjudged  a  bankrupt.  Held, 
that  the  pledgee  could  not  attack  the  sale  of  the 
corporate  assets  to  the  detriment  of  creditors 
of  the  purchasing  corporation,  though  he  was 
guiltless  of  any  intentional  wrong. 

[EH.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  I  123.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  1b  Dec.  Dig.  ft  Am,  Dig.  Key  No.  Serlei  *  Rep'r  Indezei 


Digitized  by'LjOOQlC 


360 


69  SOUTHEASTERN  REPORTER. 


(Va. 


Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  Nettie  Colien  against  the  Big  Stone 
Gap  Iron  Company  and  another.  From  a  de- 
cree dismissing  the  bill,  plaintiS  appeals. 
Affirmed. 

Bond  &  Bruce  and  Scott,  Upson  &  New- 
comb,  for  appellant  Irvine  &  Morlson,  for 
appellees. 

BUCHANAN,  J.  This  suit  was  Instituted 
by  Mrs.  Cohen,  the  appellant,  to  set  aside  a 
conveyance  made  by  the  Big  Stone  Gap  Iron 
Company  to  the  Union  Steel  &  Irou  Compa- 
ny, upon  the  ground  that  the  conveyance  was 
voluntary,  fraudulent  in  fact,  and  made 
without  authority. 

It  appears  that  In  the  year  1901  the  ap- 
pellant loaned  to  the  Union  Steel  &  Iron 
Company  (which  company  will  hereafter  in 
ttds  opinion  be  called  the  "steel  company") 
the  sum  of  $10,000,  for  C9  days,  and  received 
as  collateral  security  for  its  payment  1,495 
shares  of  the  stock  of  the  Big  Stone  Gap  Iron 
Company  (wliich  company  will  hereafter  In 
this  opinion  be  called  the  "iron  company"). 
In  May,  1003,  substantially  all  the  property, 
real  and  personal,  of  the  iron  company  was 
sold  and  conveyed  to  the  steel  company,  the 
holder  of  all  the  stock  of  the  Iron  company 
except  five  shares,  and  the  deed  properly 
recorded  in  Wise  county,  where  the  property 
conveyed  was  situated.  B^om  the  date  of 
the  said  conveyance,  the  business  of  manufac- 
turing Iron,  in  which  the  iron  company  had 
been  engaged,  was  carried  on  by  the  steel 
i«onipany  In  its  ovm  name  until  the  year  1907, 
when  that  company,  having  become  heavily 
indebted  and  unable  to  meet  its  obligations, 
was  adjudicated  a  bankrupt. 

Before  the  steel  company  was  adjudged  a 
bankrupt,  payments  liad  been  made  on  the 
appellant's  debt  until  the  balance  due  thereon 
was  about  $3,900,  as  of  July  31,  1907. 

The  specific  grounds  relied  on  by  the  ai>- 
pellant  in  her  bill  for  setting  aside  the  said 
conveyance  are:  That  "on  or  before  May  19, 
1908,  E>iward  L.  Harper,  president,  and  Ed- 
ward Li.  Harper,  Jr.,  secretary,  of  the  Iron 
company,  devised  and  entered  Into  a  fraudu- 
lent scheme  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  complainant  In 
the  collection  of  her  debt,  and  for  the  pur- 
pose of  rendering  worthless  her  security 
therefor,  which  at  that  time  was  ample,  and, 
in  carrying  out  and  effectuating  said  fraudu- 
lent scheme,  made,  executed,  and  delivered 
in  the  name  of  the  Big  Stone  Gap  Iron  Com- 
pany a  pretended  deed  of  conveyance  by 
which  It  pretended  to  grant  and  convey  to 
the  said  Union  Steel  &  Iron  Company,"  its 
real  and  personal  estate  situated  in  Wise 
county,  which  was  practically  all  of  its  as- 
sets. "That,  although  the  consideration  ex- 
pressed in  the  said  deed  is  $1  and  other  val- 
uable considerations,  there  was  in  fact  no 
consideration.  That  the  said  deed  was  ex- 
ecuted without  lawful  authority  from  the 
stockholders  or  from  the  directors  of  the  said 
^mpany,  and  without  any  noMce  to  your 


oratrlx,  and  without  any  kndwledise  or  con* 
sent  on  her  part  That  said  deed  was  ex-' 
ecuted  by  the  said  Edward  L.  Harper  aud 
Edward  L>.  Harper,  Jr.,  without  legal  authori- 
ty from  the  directors  or  stockholders,  and 
for  the  purpose  of  impairing  the  value  of  the 
security  so  held  by  your  oratrlx  as  aforesaid, 
and  for  the  purpose  of  rendering  It  worth- 
less, and  with  the  intent  to  hinder,  delay, 
and  .defraud  your  oratrlx  in  the  collection  of 
her  debt  *  *  •  That,  at  the  time  of  this 
attempted  acquisition  by  the  Union  Steel  & 
Iron  Company  of  the  property  of  the  Big 
Stone  Gap  Iron  Company,  the  said  Big  Stone 
Gap  Iron  Company  was  in  a  prosperous  con- 
dition, and  its  assets  were  of  value  far  in 
excess  of  its  liabilities.  That  ever  since 
the  pretended  conveyance  of  its  property  to 
the  said  Big  Stone  Gap  Iron  Company  it 
has  been  abandoned  by  its  officers  and  di- 
rectors. And  that  your  oratrlx  did  not  learn 
of  this  pretended  conveyance  until,  or  about 
the  month  of  September,  1007.    •    ♦    *  " 

It  is  true,  as  charged  in  the  bill,  that  the 
president  and  secretary  of  the  iron  company 
executed  a  deed  conveying  substantially  all 
of  the  assets,  real  and  personal,  of  that  com- 
pany to  the  steel  company;  but  it  is  not  true 
that  they  did  so  without  authority.  On  the 
contrary,  it  appears  that  the  conveyance  was 
made  pursuant  to  a  resolution  of  the  board 
of  directors  of  that  company,  and  that  the 
directors  were  authorized  to  make  sale  of 
all  of  the  company's  property  by  the  vote  of 
its  stockholders.  The  iron  company  had  the 
right  to  sell  and  convey  all  of  Its  property, 
real  and  personal.  If  it  desired  to  do  so;  for  it 
is  well  settled  that  in  the  absence  of  legis- 
lative or  charter  restrictions,  a  private  cor- 
poration has  the  right,  by  the  action  of  a 
majority  of  its  stockholders,  to  sell  all  of  its 
property,  and  that  this  right  is  commensurate 
with  that  of  an  individual.  1  Min.  Inst 
616;  Barksdale  r.  Finney,  14  Grat  at  page 
356;  Tread  well  v.  Salisbury  Mfg.  Co.',  7 
Gray  (Mass.)  393,  66  Am.  Dec.  490,  499. 
There  is  nothing  in  the  record  to  show  that 
there  was  any  restriction  in  the  charter  of 
the  Iron  company  which  was  chartered  under 
the  laws  of  the  state  of  Kentucky  or  in  the 
laws  of  that  state  which  In  any  way  re- 
stricted that  corporation  in  its  common-law 
right  of  disposing  of  its  property.  The  sale 
and  conveyance  of  the  iron  company  was, 
therefore,  within  its  corporate  powers. 

It  is  true  that  the  iron  company  and  the 
steel  company  had  directors  and  stockhold- 
ers in  common,  and,  if  this  were  a  controver- 
sy between  those  companies  and  a  minority 
stockholder  of  the  iron  company,  that  fact 
would  cause  the  court  to  scrutinize  the  said 
sale  and  conveyance  closely,  and  it  might, 
under  all  the  facts  and  circumstances  of  tlie 
case,  cause  it  to  set  them  aside.  But  that  is 
not  this  case.  This  is  a  contest  between  the 
appellant  the  pledgee  of  stock,  which  waa 
voted  in  favor  of  the  sale  and  conveyance 
which  she  now  seeks  to  have  set  aside,  aud 
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the  steel  company's  creditors,  represented  by 
the  trustee  In  bankruptcy. 

It  8een»  to  be  a  case  in  which,  placing  the 
appellant  in  the  most  favorable  light,  one  of 
two  innocent  parties  must  suffer.  If  the  re- 
lief sought  by  the  appellant  be  granted,  it 
would  be  at  the  expense  of  the  creditors  of 
the  steel  company,  for  the  assets  of  the  steel 
company  (cAnposed  largely  of  the  property 
conveyed  to  it  by  the  iron  company)  will  only 
pay  a  small  part  of  its  Indebtedness. 

Where  one  of  two  Innocent  parties,  "that 
la,  parties  each  guiltless  of  any  intentional 
moral  wrong,  must  suffer  a  loss,  it  must  be 
>  borne  by  that  one  who  by  his  conduct,  acts, 
or  omissions  has  rendered  the  injury  pos- 
sible." 2  Pom.  Eq.  Jur.  S  803 ;  Hyatt,  Trustee, 
etc.,  V.  Zion,  102  Va.  909,  913,  48  S.  E.  1,  2. 

The  creditors  of  the  steel  company  n'o 
doubt  exercised  bad  judgment  in  giving  it 
credit  to  the  extent  they  did;  but  they  are 
legally  blameless  for  the  situation  which  con- 
fronts the  appellant.  It  is  not  pretended 
that  they  knew,  or  had  the  means  of  know- 
ing, that  the  conveyance  now  sought  to  be 
set  aside  was  not  a  bona  fide  transaction. 
It  is  regular  upon  Its  face,  purports  to  be 
for  a  valuable  consideration,  and  was  pldlced 
upon  record  in  the  proper  clerk's  office  very 
shortly  after  it  was  executed.  The  books  of 
the  Iron  company  showed  that  its  president 
and  secretary  were  ordered  by  its  board  of 
directors  to  execute  the  conveyance,  and  that 
its  directors  were  authorized  by  Its  stockhold- 
ers to  make  sale  of  all  the  conq>any'B  proper- 
ty. It  was,  as  we  have  seen,  competent  for 
the  stockholders  to  authorize  the  sale,  and 
the  assent  of  all  who  appeared  to  the  public 
to  be^  such  was  given. 

On  the  other  hand,  when  the  pledged  stock 
was  transferred  to  IJie  appellant,  it  was  not 
registered  in  her  name,  but  remained  on  the 
books  of  the  iron  company  in  the  name  of 
the  pledgor,  the  steel  company.  That  com- 
pany, there  being  nothing  shown  to  the  con- 
trary, had  the  right,  therefore,  to  vote  the 
pledged  stock  at  corporate  meetings,  and  Its 
acts  In  that  form  would  be  binding  upon  the 
appellant  as  to  any  matter  within  the  ez: 
press  or  implied  powers  of  the  iron  compa- 
ny as  between  the  pledgor  and  pledgee,  if 
done  in  good  faith;  and,  whether  done  in 
good  faith  or  not,  would  be  binding  on  the 
pledgee  as  to  an  innocent  third  party  who 
would  be  prejudiced  by  setting  aside  or  an- 
nulling a  contract  entered  into  by  such  pledg- 
or in  union  with  the  other  stockholders. 

In  the  case  of  Elyea  v.  Lehigh  Salt  Min. 
Co.,  169  N.  Y.  29,  61  N.  E.  992,  where  the 
question  of  the  binding  effect  of  the  action  of 
the  pledgor  of  stock  on  the  pledgee  was  con- 
sidered by  the  Court  of  Appeals  of  New  York, 
it  was  said: 

"The  plaintiff  Insists  that,  notwithstanding 
the  transfer  of  the  stock  to  her  was  unregis- 
tered on  the  books  of  the  company,  she  was 
not  bound  by  a  contract  which  was  not  with- 
in the  express  or  Implied  powers  of  the  cor- 


poration. The  contract  and  the  acts  per- 
formed under  It  were,  however,  competent 
for  the  stockholders  to  authorize,  within  the 
statute  and  the  rules  of  law,  and  the  assent 
of  all  was  given,  who  appeared  to  the  pub- 
lic to  be  such.  The  plaintiff  is  in  no  position 
to  object.  The  statute  under  which  the  com- 
pany was  organized  recognizes  only  the  pledg- 
or of  stock,  when  it  still  remains  registered 
in  his  name  on  the  books,  as  being  competent 
to  vote  at  corporate  meetings ;  and  It  follows, 
if  his  acts  In  that  form  would  be  binding, 
that  a  contract  with  third  persons  entered 
into  by  him  in  union  with  the  other  stock- 
holders will  be  binding  upon  his  pledgee  and 
assignee.  Campbell  v.  American  Zylonite  Co., 
122  N.  Y.  455,  460,  25  N.  E.  853,  11  L.  R.  A. 
596;  Palmer  v.  Cypress  Hill  Cemetery,  122 
N.  Y.  436,  25  N.  E.  983 ;  Treadwell  ▼.  Manu- 
facturing Co.,  7  Gray  (Mass.)  393,  405,  06  Am. 
Dec.  490. 

"The  Retsof  Company,  with  which  the 
transaction  was  had,  was  entitled  to  look  to 
the  stockholders  of  record,  and  to  rely  upon 
the  evidence  of  the  title  to  the  shares  of 
stock.  It  is  also  a  general  rule  that  an  eq- 
uitable assignment  of  shares  of  stock  does  not 
effect  a  novation  of  membership,  or  place  the 
assignee  in  privity  with  the  other  sharehold- 
ers, until  a  formal  transfer  has  been  execut- 
ed. Until  a  transfer  out  of  his  name,  the 
stockholder  of  record  is  to  the  world  the 
owner  of  the  stock,  and  the  assignee  must 
abide  by  his  action  in  the  management  of  cor- 
porate affairs.  The  plaintiff  is  bound,  as  far 
as  the  Retsof  Company  is  concerned,  by  Bis- 
sell's  action  in  assenting  to  the  sale  of  the 
property  to  that  company.  Whatever  her 
rights  against  him  or  against  Fuller,  who  ap- 
pears to  have  been  notified  of  the  assignment 
to  her  of  the  stock,  they  are  not  Involved  in 
this  action,  which  seeks  to  avoid  the  sale  to 
the  Retsof  Company  as  being  Illegal  and  of 
no  effect  as  to  plaintiff." 

See,  also.  Leathers  v.  Janney,  41  La.  Ann. 
1120,  6  South.  884,  6  L.  R.  A.  661;  City  of 
Spokane  v.  Amsterdamsch,  22  Wash.  172,  60 
Pac.  141,  143 ;  McCaleb  v.  Goodwin,  114  Ala. 
615,  21  South.  967;  Gibson  v.  Richmond,  etc., 
•R.  Co.  (C.  C.)  37  Fed.  743,  2  L.  R.  A.  467. 

Under  the  terms  of  the  agreement  hypoth- 
ecating the  stock,  the  appellant  was  lauthor- 
ized,  if  her  debt  was  not  paid  at  the  expira- 
tion of  the  69  days,  to  sell  the  stock  at  pub- 
lic sale  without  demand,  advertisement, .  or 
notice,  and  at  such  sale  to  become  the  pur- 
chaser thereof.  Yet  from  the  2d  day  of  Sep- 
tember, 1901,  when  her  debt  became  due  and 
payable,  until  the  year  1908,  after  the  steel 
company  had  been  adjudicated  a  bankrupt, 
she  did  not  exercise  her  right  of  sale  by 
which  she  might  have  become  the  legal  own- 
er of  the  stock,  had  it  registered  in  her  name 
on  the  books  of  the  iron  company,  in  which 
she  would  have  had  a  controlling  interest,  but 
permitted  the  pledgor  during  this  long  period 
to  participate  In  the  management  and  control 
of  that  company,  and  to  do,  in  connection 
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with  the  other  stockholders,  the  acts  of  which 
she  now  complains,  and  to  authorize  the  sale 
and  conveyance  which  she  now  seeks  to  have 
set  aside.  It  may  be  conceded  that  the  ap- 
pellant is  guiltless  of  any  Intentional  moral 
wrong,  yet  by  her  conduct,  acts,  and  omis- 
sions she  made  possible  the  injury  which  she 
new  seeks  to  have  redressed,  to  the  prejudice 
of  the  creditors  of  the  steel  company  who 
are  without  fault 

We  are  of  opinion  that  she  is  not  entitled 
to  the  relief  sought,  and  that  the  decree  of 
the  trial  court,  dismissing  her  bill,  must  be 
afflrmed.    Affirmed. 

GARDWEHJL,  J.,  absent 

(lU  Va.  336) 

ASHWORTH  et  al.  v.  BROWN  et  al. 

(Supreme  Oonrt  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

FBAUnULENT    CIOKVETANCES    (J    95*)— OONSID- 
EBATION. 

Where  one  had  a  lot  conveyed  to  his  wife, 
and  thereon  bailt  a  bouse,  and  she  afterwards 
joined  in  a  deed  thereof,  only  on  bis  agreement 
to  build  her  another  house  of  equal  value,  and 
at  the  time  thereof  he  was  not  in  debt  bis  sub- 
sequent conveyance  of  a  lot  to  her,  and  building 
thereon  of  a  bonse  of  equal  value,  was  on  a 
valuable  consideration,  and  not  in  fraud  of  his 
then  existing  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  !§  24^-288 ;  Dec.  Dig. 
J95.»] 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  Ashwortb  and  others  against 
Brown  and  others.  From  an  adverse  decree, 
complainants  appeal.    Affirmed. 

Bond  &  Bruce,  for  appellants.  W.  S. 
Mathews,  for  appellees. 

KEITH,  P.  The  appellants,  Ashworth,  Kll- 
gore,  and  Bond,  trustees  of  the  estate  of  R. 
Ll  Brown,  a  bankrupt,  filed  their  bill  in  the 
circuit  court  of  Wise  county,-  claiming  that 
in  September,  1905,  R.  Ii.  Brown  purchased 
from  divers  parties  a  number  of  lots ;  that  at 
the  timie  of  the  purchase  Brown  owed  large 
sums  of  money  to  various  creditors  whose 
debts  Iiad  been  scheduled  in  the  list  of  lia- 
bilities filed  by  him  as  a  bankrupt;  that  the 
lots  af6resald  were  purchased  by  Brown 
with  hia  own  money;  that  with  his  own 
means  he  erected  upon  them  a  valuable 
house,  and  caused  the  deeds  to  said  lots  to 
be  made  to  his  wife,  without  any  considera- 
tion having  passed  from  his  wife  to  him; 
that  his  purpose  was  to  hinder,  delay,  and 
defraud  his  creditors;  and  that  his  wife, 
Laura  I.  Brown,  had  notice  of  and  partici- 
pated in  hia  fraudulent  intent 

Brown  and  his  wife  answered  this  bill  and 
denied  that  Brown  purchased  the  lots  with 
his  own  money,  but  aver  that,  on  the  con- 
trary, they  were  purchased  with  money 
which  Brown  had  received  from  his  wife  as 


the  purchase  price  of  a  lot  sold  to  R.  P.  Bar- 
ron. 

By  deed  dated  the  lOth  of  March,  1901, 
a  lot  was  conveyed  by  Beverley  and  wife  to 
Laura  I.  -Brown.  Upon  this  lot  R.  Ij.  Brown, 
the  husband,  built  a  house ;  the  lot  being  val- 
ued at  about  $200  and  the  house  at  from 
$2,500  to  $3,000.  At  the  date  of  i^is  transac- 
tion. Brown  was  not  in  debt  Subsequently 
he  undertook  to  sell  this  house  and  lot  to 
R.  P.  Barron ;  but  when  he  came  to  make  the 
deed  to  Barron,  in  1904,  Mrs.  Brown  refused 
to  make  title  to  the  property  until  the  hus- 
band promised  that  if  she  would  sign  the 
deed  he  would  build  her  another  house  of 
equal  value.  Barron,  who  purchased  the 
property,  explicitly  states  that  the  wife  re- 
fused to  sign  the  deed  until  this  promise 
was  made  to  her  by  her  husband,  and,  the 
promise  being  made  In  accordance  with  her 
demand,  she  executed  the  deed  for  this  prop- 
erty. Barron  further  states  that,  at  the  date 
of  the  deed  from  Beverley  to  Mrs.  Brown,  R. 
Ii.  Brown,  the  husband,  was  in  good  finan- 
cial condition,  and  that  the  value  of  the 
house  and  lot  was  about  $3,000.  The  testi- 
mony of  J.  B.  Ayers  Is  to  the  same  effect 

In  Gatewood  v.  Gatewood,  75  Va.  412,  the 
opinion  says:  "This  court  has  repeatedly 
held  that  the  wife's  contingent  right  of  dow- 
er may  be  the  subject  of  contract  and  sale. 
In  Harrison  v.  Carroll,  11  Leigh,  476,  Judge 
StaAard,  said:  'The  dower  interest  of  the 
wife  constitutes  a  valuable  consideration  for 
a  settlement  which  will  be  upheld  against 
the  claims  of  creditors.'  And  this  doctrine 
has  been  reaffirmed  and  followed  In  a  num- 
ber of  cases." 

In  Keagy  v.  Trout  85  Va.  401,  7  S.  B.  335, 
It  Is  said  that  "where  tl)e  wife  relinquishes 
an  Interest  in  her  husband's  estate  in  con- 
sideratica  of  a  settlement  upon  her,  and  the 
deed  of  relinquishment  and  the  deed  of  set- 
tlement are  contemporaneous,  or  made  about 
the  same  time,  so  that  it  may  be  reasonably 
presumed  that  the  two  deeds  are  parts  of 
the  same  transaction,  the  court  will  so  pre- 
wme,  and  will  look  upon  the  relinquishment 
as  the  consideration  which  produced  the  set- 
tlement" 

See,  also,  William  &  Mary  College  y.  Pow- 
ell,  12  Grat.  387. 

If  the  relinquishment  of  the  wife's  interest 
in  the  real  estate  of  her  husband  be  a  suffi- 
cient consideration  to  supi>ort  pro  tanto  a 
settlement  in  her  favor,  then  a  fortiori  will 
a  conveyance  by  her  of  real  estate  to  which 
she  has  the  title  in  fee  simple,  made  at  the 
instance  of  her  'husband  upon  the  express 
condition  that  he  will  convey  to  her  other 
real  estate  of  equal  value,  be  a  sufficient 
consideration  to  support  it 

In  Burwell  v.  Lumsden,  24  Grat  443,  18 
Am.  Rep.  648,  it  was  held  that  If  a  married 
woman  relinquishes  her  claim  for  dower  on 
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the  faith  of  a  settlement  of  other  property 
inade  by  her  husband,  or  even  if  she  make  a 
relinquishment  under  a  mere  promise  that 
other  property  shall  be  settled  upon  her  as 
comi>eusation,  In  either  case  such  settlement 
In  her  favor  will  be  held  good  to  the  extent 
of  a  just  compensation  for  the  interest  bo 
relinquished.  If  the  value  of  the  property 
exceeds  the  value  of  the  dower  or  other  in- 
terest relinquished  by  the  wife,  the  deed  will 
be  vacated  as  to  the  excess,  and  supported 
as  to  the  residue.  In  the  absence  of  fraud, 
the  settlement  will  not  be  disturbed  unless 
It  manifestly  appears  to  be  grossly  exces- 
sive. 

In  Payne  t.  Hntcheson,  32  Grat  812,  the 
facts  were  as  follows:  In  March,  1862,  H. 
sold  the  farm  on  which  he  lived  for  $22,500. 
His  wife  refused  to  Join  In  the  deed,  and  be 
proposed  to  her  to  buy  land  and  build  on  It, 
and  have  It  conveyed  in  trust  for  her  and  her 
children,  and  upon  that  consideration  she 
executed  the  deed.  Hutcheson  bought  the 
land  for  $3,200  and  built  on  it.  They  lived 
on  it,  and  it  was  recognized  as  hers;  but  the 
deed  to  the  trustee  was  not  made  until  April, 
1867.  At  the  time  of  the  contract,  Hutcheson 
was  not  seriously  Indebted,  and  these  debts 
were  paid  ofT  before  April,  1867.  In  April, 
1867,  Hutcheson  onaltfied  as  administrator 
of  D.'s  estate  and  wasted  it,  and  died  In  1871 
Insolvent  Upon  a  bill  by  the  distributees  of 
D.  to  set  aside'  the  deed.  It  was  held  that, 
there  having  been  no  fraud  In  the  arrange- 
ment between  Hutcheson  »nd  his  wife,  the 
contract  between  them  is  valid,  and,  though 
the  deed  to  the  trustee  was  not  made  nntil 
April,  1867,  the  title  of  the  wife  is  good 
against  the  creditors  of  her  husband;  they 
having  become  such  since  the  date  of  the 
agreement  between  htm  and  his  wife  In  1862. 

We  are  of  opinion  that  there  Is  no  error 
In  the  decree  of  the  circuit  court,  which  Is 
affirmed. 

Affirmed. 

OARDWEL.L,  J.,  absent 


(lU  Va.  607) 

SUTHERtiAND  v.    EMSWIMJBR. 

(Sapreme  Court  of  Appeals  of  Vir^nia.     Nov. 
17.  1910.) 

Fbauds,  Statute  of  (S  56*)— Parol  Bound- 
ABY  Agreement— Transfer  of  Title. 
Where  the  deeds  to  plaintiff  and  defend- 
ant from  their  common  grantor  established  the 
dividinjT  line  as  the  middle  line  of  a  ten-foot 
alley  between  the  two  lots  conveyed,  the  fact 
that  prior  to  the  deed  to  plaintiff  the  common 
irrantor  and  defendant  agreed  by  parol  that  the 
division  line  should  be  nenrer  plaintiff's  side  of 
the  alley  than  as  called  for  by  the  deeds,  and 
built  a  fence  there,  conld  not  prevent  plaintiff 
from  recovering  possession  up  to  the  line  called 
for  by  the  deeds ;  title  to  land  not  being  trans- 
ferable by  parol. 

[Ed.  Note. — For  other  cases,  see  Prands,  Stat- 
nte  of.  Cent.  Dig.  §§  83-^,  136-138 ;  Dec.  Dig. 
i  56.*] 


Error  to  Circuit  Court  Shenandoah  County. 

Action  of  ejectment  by  Benjamin  Suther- 
land against  Fanny  M.  Emswtller.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

F.  H.  Brumba<A  and  Tavennor  &  Banser- 
man,  for  plalntlfT  in  error.  M.  Lu  Walton, 
for  defendant  In  error. 

KEITH,  P.  Benjamin  Sutherland  brought 
his  action  of  ejectment  to  recover  of  Fanny 
M.  Eimswiller  a  parcel  of  land  in  the  town  of 
Woodstocic,  described  as  part  of  five  feet 
of  a  ten-foot  alley,  beginning  at  a  point  in 
middle  of  said  alley  on  Main  street  between 
the  residences  of  Benjamin  Sutherland  and 
Fanny  M.  Emswiller,  and  running  westward 
to  the  line  of  John  Haas.  The  defendant  ap- 
peared and  pleaded  not  guilty,  and  upon  the 
evidence  placed  before  the  Jury  they  found  a 
verdict  for  the  plaintiff,  subject  to  the  de- 
fendant's demurrer  to  the  evidence,  and  upon 
the  demurrer  the  court  holding  that  the  law 
was  with  the  defendant  entered  Judgment 
accordingly,  and  the  case  Is  before  us  upon  a 
writ  of  error. 

The  first  deed  which  we  need  mention  Is 
one  from  Monroe  Miller  and  wife  to  Levi 
Emswiller,  dated  the  8tb  day  of  September, 
1904,  in  which  is  conveyed  a  certain  house 
and  lot  on  the  west  side  of  Main  street  In  the 
town  of  Woodstock,  from  which  It  appears 
that  "one-half  of  the  ten-foot  alley  Is  here- 
by expressly  reserved  by  said  grantors." 
Levi  Emswiller  conveyed  this  bouse  and  lot 
to  Fanny  M.  Emswiller  by  deed  dated  Octo- 
ber 2,  1906,  which  contains  the  following  pro- 
vision: "The  real  estate  includes  all  that 
passed  under  and  was  conveyed  by  deed  to 
said  Levi  Emswiller  by  Monroe  Miller,  in- 
cluding the  five-foot  alley  and  all  other  privi- 
leges, rights,  and  ways."  By  deed  dated  No- 
vember 16,  1906,  Monroe  Miller  conveyed  to 
Benjamin  Sutherland,  the  plaintiff  in  the 
court  below  and  plaintiff  in  error  here,  a  cer- 
tain lot  of  ground  known  as  lot  72  in  the  plat 
of  the  town  of  Woodstock,  "also  five  feet  of  a 
ten-foot  alley  reserved  in  the  deed  of  6.  Mon- 
roe Miller  to  Levi  Emswiller."  The  lot  of 
the  plaintiff  in  error  is  lot  72  in  the  plat  of 
the  town  of  Woodstock,  and  the  lot  of  de- 
fendant in  error  Is  lot  73  in  the  plat  of  this 
town,  and  between  the  two  is  the  ten-foot  al- 
ley, five  feet  of  which  was  conveyed  to  Ems- 
willer by  Miller,  and  the  remaining  five  feet 
subsequently  conveyed  by  Miller  to  Suther- 
land. 

After  the  deed  from  Miller  to  Levi  Ems- 
willer, he  and  Miller  went  upon  the  premises, 
ran  a  line  and  built  a  fence,  and  Miller  In 
his  testimony  describes  that  occurrence  as 
follows:  "I  owned  lots  72  and  73.  I  sold 
lot  73  to  Levi  Emswiller  In  September,  1904; 
reserved  alley  next  to  my  remaining  lot 
While  I  was  owner  of  lot  72  and  Emswiller 
of  lot  73,  Emswiller  and  myself  divided  the 
alleyway  between  us.    We  measured  five  feet 
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from  bouse  on  lot  72  and  put  an  Iron  pin 
In  there,  and  run  a  straight  line  to  post  in 
back  fence.  We  ran  a  line  and  built  a  fence 
on  the  line  which  we  ran — I  on  part  next  to 
street,  Emswiller  the  back  end.  I  was  In 
possession  on  my  slde^  until  sold  to  Suther- 
land, and  he  (Levi  Emswiller)  on  the  other 
side.  Sutherland  went  In  and  looked  at  the 
lot  and  fence  after  fence  was  built — about 
30  days  afterwards."  The  line  thus  estab- 
lished between  lots  72  and  73  was  a  diagonal 
line,  by  which  the  alley  reserved  to  the  Suth- 
erland lot  was  five  feet  at  one  end  and  ran 
back  to  a  vanishing  point  at  the  other. 

The  circuit  court  was  of  opinion  that  the 
line  having  been  established  by  mutual  agree- 
ment between  Miller  and  EJmswlUer  before 
Sutherland  acquired  title,  a  fence  having 
been  erected  updn  this  agreed  line,  and  the 
parties  having  taken  and  held  possession  in 
accordance  therewith,  all  of  which  was  known 
to  Sutherland  when  he  received  his  deed 
some  time  after  the  transactions,  he  was 
bound  by  them  and  was  not  entlUed  to  re- 
cover the  land  In  controversy,  and  therefore 
entered  Judgment  upon  the  demurrer  to  the 
evidence  In  favor  of  defendant  in  error. 

We  think  it  is  clear  upon  the  face  of  the 
deeds  that  Sutherland  was  entitled  to  a  five- 
foot  alley,  as  described  li;k  his  declaration, 
and  the  sole  question  which  we  need  to  con- 
sider is  whether  or  not  the  agreement  be- 
tween Miller  and  Emswiller  defeats  his  right 
to  recover. 

However  the  law  may  be  elsewhere,  In  Vir- 
ginia It  was  held  as  long  ago  as  Harris  v. 
Crenshaw,  3  Rand.,  at  page  14,  "that  if  two 
coterminous  owners  of  land  agree,  by  parol, 
to  establish  a  line  between  them,  which  they 
both  knew  and  which  in  truth  was  differ- 
ent from  the  true  line,  the  title  does  not  pass 
thereby.  But  If  the  line  was  run  and  marked 
as  a  dividing  line  between  them,  and  it  was 
agreed  upon  by  parol  as  the  line,  if  there 
were  two  processlonlngs  of  a  part  thereof, 
and  the  parties  and  those  claiming  under 
them  acquiesced  in  the  said  line  for  20  years, 
it  is  equivalent  to  a  surrender  of  possession 
of  any  land  which  may  be  cut  oft  by  the  said 
line,  although  it  might  have  belonged,  before 
the  line  was  run,  to  the  other  party." 

In  McMurray  v.  Dixon,  105  Va.  605,  54  S. 
B.  481,  this  court  said:  "A  disclaimer  of  a 
freehold  estate  can  only  be  made  In  this 
state  by  deed,  or  in  a  court  of  record.  In 
the  case  of  disputed  boundaries  the  parties 
may  agree  upon  a  line  by  way  of  compro- 
mise, and.  If  they  take  and  hold  possession 
up  to  that  line  for  the  requisite  statutory 
period,  the  mere  possession  will,  in  time, 
ripen  Into  title;  but  no  mere  parol  agree- 
ment to  establish  a  boundary  and  thus  ex- 
clude from  the  operation  of  a  deed  land  em- 
braced therein  can  divest,  change,  or  affect 
the  legal  rights  of  the  parties  growing  out  of 
the  deed  itself." 


We  think  the  evidence  tends  to  show  that 
the  ten-foot  alleyway  was  coextensive  with 
the  depth  of  the  lots,  and  that,  upon  the  au- 
thority of  the  cases  cited.  Judgment  should 
have  been  rendered  for  the  plaintiff  In  error, 
and  the  Judgment  of  the  circuit  court  must 
therefore  be  reversed. 

Reversed. 

OARDWELIi,  J.,  absent 


'  '  (6S  W.  Va.  U) 

NOTES  T.  CAPERTON. 
(Supreme  Gourt  of  Appeals  of  West  Vireinia. 
Oct  25,  1910.) 

(ByUahut  hy  iKt  Court.) 

1.  BsoEEBS  (S  50*)— Right  to  CouMisaiONS— 
Sale  by  Owneb  Atteb  Expibation  or  C!on- 

TRACT. 

An  agent  cannot  recover  commissions  on  s 
sale  made  by  the  owner  after  the  contract  of 
agency  has  expired,  unless  the  af;ency  has  been 
extended,  and  the  agent  has  performed  his  part 
of  the  contract,  or  has  been  prevented  from 
doins  80  by  the  fraudulent  conduct  of  the  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Broken,  Cent 
Dig.  §  68;   Dec.  Dig.  {  50.*] 

2.  CoHTEACrs  (8  248*)— Extension  bt  Ikfu- 

-    CATION — QtJESTION  OF  PACT. 

If  the  extension  of  time  in  a  written  con- 
tract beyond  its  stated  limitation  depends  sole- 
ly on  implication  deducible  from  the  subsequent 
conduct  of  the  contracting  parties,  the  juiy  must 
determine  whether  it  amounts  to  an  implied 
agreement  to  extend  it. 

[BM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1140;   Dec.  TAg.  S  24a*] 

8.  BBOKKBS   ($  49^)— RJOBT  TO    Coumissionb. 
Point  4  of  syllabus  in  Parker  v.  Building 
&  Loan  Association,  55  W.  Va.  134,  46  S.  E. 
811,  approved  and  applied. 

[E5d.  Note. — For  other  cases,  see  Broken, 
Cent  Dig.  {  70;   Dec.  Dig.  {  49.*] 

Error  to  Circuit  Court  Kanawha  County. 

Action  by  Bradford  Noyes  against  Mary 
C.  Caperton.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

Joseph  Ruffner,  for  plaintiff  in  error.  J. 
W.  Kennedy  and  Morgan  Owen,  for  defend- 
ant In  error. 


WILLIAMS,  J.  This  action  la  to  recover 
commissions  on  the  price  of  a  bouse  and  lot 
in  the  city  of  Charleston,  which  plaintiff 
claims  to  have  been  instrumental  in  selling 
for  defendant  Suit  was  first  brought  before 
a  Justice  of  the  peace,  who  rendered  Judgment 
for  $142.50  in  favor  of  plaintiff.  Defendant 
appealed  to  the  intermediate  court  of  Kana- 
wha county,  where  the  case  was  tried  by  a 
Jury,  and  a  verdict  rendered  for  defendant 
Plaintiff  then  petitioned  the  circuit  court  of 
Kanawha  county  for  a  writ  of  error,  which 
was  denied.  He  then  obtained  a  writ  of  er-° 
ror  from  this  court 

On  August  21,  1907,  defendant  signed  a 
written  contract  giving  plaintiff  the  exclusive 
right  to  sell  her  house  and  lot  at  the  price  of 
$3,000,  to  be  paid,  one-third  cash,  and  the 
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balance  In  one  and  two  yean,  and  In  the 
event  of  sale  she  was  to  pay  a  commission  of 
5  per  centum.  She  also  agreed  to  protect 
plaintiff  "should  he  be  Instrumental  In  ef- 
fecting a  sale."  This  contract,  by  Its  terms, 
expired  In  30  days  from  its  date.  Some  time 
In  the  following  October  defendant  sold  the 
property  to  one  Samuel  Glover  at  the  price 
of  $2,850.  Plaintiff  claims  to  have  been  in- 
strumental in  making  this  sale ;  and  the  suit 
Is  to  recover  commission  on  this  sum.  It  is 
proven  that,  after  the  expiration  of  the  writ- 
ten contract,  plaintiff  took  Samuel  Glover  to 
defendant's  house  and  Introduced  him  to  her, 
and  that  she  showed  him  through  the  house. 
Plaintiff  told  Glover  at  that  time  that  he 
was  offering  to  sell  the  property  for  |8,000. 

Plaintiff's  right  to  commissions  depends 
wholly  on  two  propositions:  (1)  Whether  or 
not  there  was  an  agreement,  express  or  im- 
plied, to  extend  the  time  of  the  contract;  and 
<2)  in  the  event  of  such  an  extension  of  the 
time,  then  whether  or  not  plaintiff  performed 
bis  part  of  the  contract  or  was  prevented 
from  doing  so  by  the  conduct  of  defendant. 
These  were  questions  for  the  lury  upon  prop- 
er Instructions  by  the  court. 

Plaintiff  asked  for  ten  instructions,  all  of 
wbidi  were  refused  exc^t  the  last  It  was 
given,  and  it  correctly  states  the  law  of 
plaintiff's  case.  The  effect  of  it  is  that  plaln- 
tur  is  entitled  to  recover  commissions  if  the 
Jury  believe  tiiat  defendant  still  looked  to 
plaintiff  to  make  sale  of  ber  property  after 
the  expiration  of  the  written  contract  and 
If  they  further  believe  that  plaintiff  was  the 
efficient  cause  of  making  sale  to  Glover.  This 
Instruction  is  certainly  as  favorable  a  pres- 
entation of  the  law  as  plaintiff  was  entitled 
to.  There  Is  no  error  in  refusing  the  other 
nine  Instructions.  There  Is  no  evidence  what- 
ever that  defendant  fraudulently  prevented 
plaintiff  from  making  sale  himself  to  Glover ; 
nor  is  there  -any  evidence  that  Glover  was 
willing  to  pay  any  more  for  the  property 
than  the  price  he  actually  paid,  or  that  plain- 
tiff did  anything  more  towards  effecting  a 
sale  than  to  take  Glover  to  defendant's  house 
and  introduce  him  to  her. 

This  case  clearly  falls  within  the  principles 
announced  by  this  court  in  Parker  v.  National 
Mutual  B.  &  L.  Ass'n,  66  W.  Ya.  134,  46  S. 
B.  811.  The  fourth  point  of  the  syllabus  in 
that  case  reads  as  follows :  "Under  a  special 
contract  between  an  owner  of  real  estate  and 
an  agent  for  the  sale  thereof  on  commission, 
at  a  price  agreed  upon,  the  agent  cannot  re- 
cover his  commission  without  proving  that 
he  has  actually  made  a  sale  at  the  price  stip- 
ulated, unless  it  appear  that  his  principal 
bas  wrongfully  prevented  the  making  of  a 
sale  at  such  price  which  would  have  been 
made  but  for  his  interference,  or  bas  waived 
the  strict  performance  of  the  contract" 
Plaintiff  states  that  be  only  saw  defendant 
once  after  the  contract  expired,   and  that 


she  then  asked  him  "if  (be)  bad  madd  any 
disposition  of  her  property,"  and  that  be  told 
her  he  had  not  but  that  he  was  working  on 
it  Defendant  says  that  the  contract  was 
never  extended.  The  Jury  were  the  Judges 
whether  the  facts  proved  established  an  im- 
plied agreement  to  extend  the  time.  The 
court  did  not  err  in  refusing  to  set  aside  the 
verdict  and  the  Judgment  rendered  by  the 
intermediate  court  for  ECanawha  county  -on 
the  IStb  of  Jane,  1908,  will  be  affirmed. 

(68  W.  Ya.  38) 
STATE  V.  MILLER. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  25,  19ia) 

fSvllabut  by  the  Court.) 

INDICT1«NT  AND  INFOBMATION  (§  72*)— SOT- 
yiCIBNCT  —  CKBTAINTY— DlSJDNCTIVB  AXJX- 
OATIONS. 

An  indictment  for  iwacticing  dentistry  for 
a  salary,  fee,  or  reward,  wltiiout  a  state  license 
therefor,  charging,  not  the  substantive  offense  in 
general  terms,  but  disjunctively  the  doing  of 
certain  acts,  declared  by  the  statute  to  consti- 
tute the  practice  of  dentistry,  using  the  dis- 
junctive "or,"  instead  of  the  copnlative  conjunc- 
tion "and,"  is  bad  for  nncertainty,  and  will  be 
quashed. 

[Ekl.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  195;  Dec.  Dig.  { 
72.«] 

EJrror  to  Circuit  Court  Randolph  County. 

O.  A.  Miller  was  convicted  of  practicing 
deotlstry  without  a  license,  and  brings  er- 
ror.   Reversed,  and  prisoner  discharged. 

J.  P.  Scott  for  plaintiff  in  error.  Wm.  O. 
Conley,  Atty.  Gen.,  and  D.  B.  Matthews,  for 

the  State. 

POFFENBARGER,  J.  O.  A.  MUler  com- 
plains of  a  judgment  of  the  circuit  court  of 
Randolph  county,  rendered  on  a  verdict  con- 
victing him  of  the  practice  of  dentistry  with- 
out a  license,  which  the  statute  makes  a 
criminal  offense. 

His  motion  to  quash  the  indictment  for  un- 
certainty therein  having  been  overruled,  be 
complains  of  this  action  on  the  part  of  the 
court  It  charges  disjunctively  the  doing  of 
a  number  of  acts,  any  one  of  which  the  stat- 
ute declares  shall  constitute  the  practice  of 
dentistry  within  the  meaning  of  the  act  If 
done  for  a  salary,  fee,  or  reward,  to  wit  i>er- 
formance  of  operations  or  parts  of  operations, 
treating  of  diseases  or  lesions  of  the  human 
teeth  or  Jaw  and  otbers,  using  the  disjunctive 
"or,"  instead  of  the  copulative  conjunction 
"and."  The  well-settled  general  rule  is  that 
this  makes  an  indictment  bad  for  uncertain- 
ty. In  our  decisions  but  one  exception  to  It 
bas  been  recognized  or  alloiwed,  and  that  is 
in  the  case  of  indictments  for  the  unlawful 
retailing  of  spirituous  liquors.  State  v.  New- 
som,  13  W.  Ya.  859;  Cunningham  v.  State, 
5  W.  Ya.  508;  Morgan's  Case,  7  Grat  (Ya.) 
592.    The  principle  of  the  exception  has  been 
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questioned,  If  not  disapproved,  by  tliis  court, 
and  tlie  inclination  is  not  to  extend  it  In 
State  V.  Charlton,  11  W.  Va.  332,  27  Am.  Rep. 
fl08,  the  court  refused  to  extend  It  to  a  very 
similar  class  of  cases,  and  Judge  Green, 
speaking  for  the  court,  said:  "It  may  be  per- 
haps that  the  Indictment  in  Morgan's  Case, 
7  Grnt.  [Va.]  392,  was  held  good,  because  It 
might  have  been  considered  that,  as  the  state 
coirid  not  reasonably  be  required  to  allege 
or  prove  the  peculiar  kind  of  spirituous  liq- 
uors sold,  it  ought  not  to  make  an  indictment 
bad  for  uncertainty  to  a-ilege  that  It  was  of 
one  kind  or  another.  If  this  was  the  ground 
of  this  decision,  it  would  be  inapplicable  to 
the  case  now  under  consideration,  as  the 
state  could  without  any  difficulty  show,  and 
ought  therefore  to  allege,  whether  the  liquor 
was  sold  to  be  drunk  in  the  building,  or  on 
the  premises  adjunct  to  the  building.  But, 
be  the  reason  what  it  may  for  the  decision 
in  Morgan's  Case,  it  ought  not  to  be  regarded 
as  overthrowing  the  general  rule  that  an  in- 
dictment ought  not  to  state  the  case  disjunc- 
tively, when  it  is  thereby  left  uncertain,  what 
is  really  intended  to  be  relied  on  as  the  accu- 
sation. And,  while  Morgan's  Case  must  gov- 
ern us  whenever  a  case  like  It  arises,  yet  we 
cannot  safely  extend  it  to  cases  which  differ 
from  it  and  fall  within  the  general  rule." 

The  reason  of  the  general  rule  need  not  be 
repeated  here.  The  only  Inquiry  is  whether 
this  case  should  be  excepted.  We  perceive 
no  reason  for  so  doing.  If  the  case  could  be 
assimilated  to  that  of  an  indictment  for  un- 
lawful retailing,  the  prisoner  is  not  charged 
generally  with  having  practiced  dentistry 
without  a  license,  with  a  specification  of  the 
acts  done,  but  only  with  having  done  a  cer- 
tain act  or  another  certain  act,  leaving  it  un- 
certain as  to  which,  and  therefore  it  does  not 
fall  within  the  reason  of  the  exception.  But, 
if  It  did  charge  the  substantive  offense  and 
made  a  similar  case,  the  court  has  said  it 
win  not  extend  the  exception  to  similar  cases. 

In  this  state  of  the  law  we  must  reverse 
the  judgment,  set  aside  the  verdict,  quash  the 
indictment,  and  discharge  the  prisoner. 


«S  W.  Va.  82) 

WIIiKES  V.  BIERNE  et  al. 

(Supreme  Court  of  Appeals  of  West  VlrEinla. 
Oct.  25*  1910.) 

(ByUahv*  hv  tKe  Court.) 
Damages  (J  78*)— Liquidated  Dauaoes. 

In  a  contract  to  support  and  maintain  one 
for  the  remainder  of  his  life,  fixing  a  sum  to 
be  paid  in  case  of  breach  and  denominating  it 
a  "penal  sum,"  the  amount  cannot  be  construed 
to  be  liquidated  damages,  when  there  is  nothing 
in  the  nature  of  the  case  and  the  tenor  of  the 
agreement  indicating  that  the  parties  themselves 
fairly  estimated  and  adjusted  the  damages  at 
the  time  of  malting  the  contract. 

[E^    Note. — For   other   cases,   see   Damages, 
Cent.  Dig.  §§  157-lf)9 ;   Dec.  Dig.  §  78.»] 


Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  James  Wilkes  against  H.  H. 
Blerne  and  others.  There  was  a  verdict  for 
plaintiff,  wlilch  was  set  aside,  and  a  new 
trial  awarded,  and  plaintiff  brings  error.  Af- 
firmed. 

Charles  S.  Dice,  for  plaintiff  In  error. 
Henry  Gilmer  and  J.  A.  Preston,  for  defend- 
ants in  error. 

ROBINSON,  P.  Wilkes  conveyed  land  and 
transferred  property  to  Bleme  in  considera- 
tion of  a  comfortable  home  and  maintenance 
during  life.  The  arrangement  was  evidenced 
by  a  written  contract,  in  which  H.  H.  and 
Blanche  T.  Bieme  bound  themselves  to  fur- 
nish the  home  and  maintenance,  and  do  other 
things,  for  the  consideration  stated.  Then 
the  contract  contained  this  clause:  "The 
said  H.  H.  Bleme  &  Blanche  T.  Bleme  obli- 
gate themselves,  Jointly  and  severally,  to  the 
said  James  Wilkes  in  the  penal  suni  of  one 
thousand  (1000)  dollars,  yet  to  be  paid  only 
on  the  condition  of  their  failure  to  comply 
with  their  part  of  this  agreement"  For 
more  than  thirteen  years  the  Blemes  sup-, 
ported  and  maintained  Wilkes  and  furnished 
him  that  which  they  had  agreed.  Then,  it 
is  claimed  by  Wilkes,  he  was  driven  from 
the  borne,  and  the  contract  to  maintain  and 
support  him  was  not  further  kept  In  a  suit 
for  damages  by  the  alleged  breach,  the  jury 
gave  Wilkes  a  verdict  for  one  thousand  dol- 
lars. The  court  set  aside  the  verdict  and 
awarded  a  new  trial.  The  writ  of  error 
brings  up  for  review  the  action  of  the  court 
in  this  particular. 

The  plaintiff  insists  that  the  verdict  In  his 
favor  is  fully  justified  by  law  and  the  evi- 
dence, and  that  he  is  entitled  to  judgment 
thereon.  He  argues  that  the  court  could  not 
disturb  the  verdict  since  it  rested  upon  con- 
flicting testimony  of  witnesses  whose  credibil- 
ity the  jury  were  entitled  to  judge.  The 
court  in  Its  order  recited  a  reason  for  its 
action  In  disturbing  the  verdict  and  this 
argument  is  applicable  to  the  reason  stated. 
But,  on  the  other  band,  by  the  defendants 
we  are  pointed  to  that  which  they  allege  to 
be  an  error  in  the  trial  as  to  law.  If  this 
point  is  well  taken,  and  error  at  the  trial 
was  committed  to  the  prejudice  of  the  de- 
fendant it  justifies  the  setting  aside  of  the 
verdict  regardless  of  any  reason  given. 

The  case  was  tried  on  the  theory  that  the 
plaintiff  was  entitled  to  recover,  if  anything, 
the  full  sum  of  one  thousand  dollars  men- 
tioned in  the  written  contract.  No  other 
measure  of  damages  was  Inquired  into.  And 
the  court  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
was  entitled  to  recover  anything  at  all,  they 
should  find  in  his  favor  the  full  sum  of  one 
thousand  dollars.  Thus  the  amount  which  is 
denominated   in   the  contract  a   penal   sum 
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was  considered  as  liquidated  damages.  Did 
the  court  err  In  so  ylewlng  It?  We  must 
answer  In  the  affirmative. 

The  parties  call  the  sum  a  penal  one.  They 
do  not  name  It  as  liquidated'  damages.  Nor 
do  the  circumstances  and  the  nature  of  the 
case  Indicate  that  It  should  be  considered 
other  than  as  a  penalty.  Great  reluctance 
is  shown  In  construing  as  liquidated  dam- 
ages a  sum  expressly  called  penal.  1  Sedg. 
Dam.  I  410.  The  language  in  this  regard 
Is  not  conclusive,  but  It  Indicates  the  Inten- 
tion of  the  parties.  To  overthrow  the  Inten- 
tion thus  expressed  there  must  appear  con- 
siderations forcibly  Indicating  a  contrary 
one.  We  do  not  observe  such  considerations 
in  this  case.  That  which  C!hlef  Justice  Mar- 
shall said,  in  an  analogous  case,  applies  here: 
"In  general,  a  sum  of  money  in  gross  to  be 
paid  for  the  nonperformance  of  an  agree- 
ment, is  considered  as  a  penalty.  It  will  not, 
of  course,  be  considered  as  ^liquidated  dam- 
ages. Much  stronger  Is  the  Inference  in  fa- 
vor of  its  being  a  penalty,  when  it  is  ex- 
pressly reserved  as  one.  The  parties  them- 
selves denominate  it  a  penalty,  and  it  would 
require  very  strong  evidence  to  authorize  the 
court  to  say  that  their  words  do  not  express 
their  own  intention."  Tayloe  v.  Sandlford, 
7  Wheat.  13,  5  Ia  Ed.  384. 

Besides,  a  just  view  of-  the  contract  and 
the  case  in  which  it  Is  involved  demands  an 
interpretation  giving  actual  damages  for  the 
breach,  regardless  of  the  use  of  the  word 
"penaL"  Is  there  anything  to  indicate  that 
the  full  one  thousand  dollars  was  to  be  for- 
feited if  the  breach  did  not  take  place  until 
the  day  before  the  death  of  the  party  to  be 
supported  and  maintained?  Must  we  say 
that  such  unreasonable  compensation  was 
intended?  Surely  not,  unless  there  are  co- 
gent reasons  demanding  such  construction. 
And  we  find  none.  Wilkes  received  support 
for  thirteen  years.  What  is  there  in  the 
contract  or  the  nature  of  the  case  to  Indicate 
that  he  shall  demand  as  much  now  as  he 
could  have  demanded  if  the  parties  had 
given  him  support  for  only  one  day?  Wilkes 
paid  for  support  for  the  remainder  of  his 
life  by  giving  property.  He  gave  a  thing 
for  what  be  considered  an  equal  thing.  Shall 
we  now  construe  the  contract  so  that  he 
will  receive  more  In  one  ev^it  than  he  would 
have  received  in  another?  Nothing  Indi- 
cates that  the  parties  so  Intended,  and  it  ia 
not  Just  to  presume  that  they  did.  Contracts 
are  not  construed  so  as  to  give  damages 
wholly  disproportionate  to  the  loss.  "Where 
the  agreement  has  been  partially  performed, 
it  is  the  policy  of  the  courts  to  regard  the 
damages  as  a  penalty,  and  allow  the  plaintiff 
to  recover  only  such  damages  as  he  has  ac- 
tually sustained."    13  Cyc.  104. 

In  some  cases,  where,  from  the  nature  of 
the  subject  or  from  peculiar  circumstances, 
the  damages  are  uncertain  and  not  ascer- 


tainable by  any  known  and  safe  rule,  or 
where,  from  the  nature  of  the  case  and  the 
tenor  of  the  agreement,  it  Is  apparent  that 
the  damages  have  been  the  subject  of  actual 
fair  estimate  and  adjustment  by  the  parties 
themselves,  the  sum  named  to  be  paid  for  the 
breach  may  be  inferred  to  have  been  in- 
tended as  liquidated  damages.  Charleston 
Lumber  Co.  v.  Friedman,  64  W.  Va.  151,  61 
S.  K  815.  But  thQ  case  before  us  has  none 
of  those  elements  which  must  demand  that  ' 
the  sum  be  construed  to  be  other  than  what 
it  is  denominated  by  the  parties.  The  dam- 
ages for  failure  to  support  are  ascertainable 
by  a  known  and  reasonably  certain  rule. 
Nor  Is  It  apparent  that  the  damages  were 
the  subject  of  estimate  between  the  parties. 
There  is  nothing  in  the  case  indicating  that  ' 
the  parties  meant  to  actually  adjust  the 
damages  when  the  contract  was  ma'de,  and 
in  fact  the  tenor  of  the  agreement  Is  that 
they  did  not  adjust  them.  The  case  is  dear- 
ly not  of  the  character  o£  those  In  which  the 
sum  to  be  paid  may  be  construed  to  be  liq- 
uidated damages.  Bven  were  it  a  doubtful 
case  in  this  particular,  the~doubt  would  have 
to  be  resQived  in  favor  of  a  construction 
that  the  sum  stands  as  a  penalty-  for  the  re- 
covery of  actual  damages.  1  Sedg.  Dam.  i 
408. 

The  sum  stipulated  Is  one  collateral  to  the 
object  of  the  contract  That  object  is  sup- 
port and  maintenance.  Most  evidently  the 
sum  was  Inserted  simply  as  security  for  per- 
formance, ^here  is  nothing  so  peculiar  in 
the  case  as  to  make  us  view  it  otherwise. 
"Where  the  stipulated  sum  is  wholly  col- 
lateral to  the  object  of  the  contract,  being 
evidently  Inserted  merely  as  security  for  per- 
formance, It  will  not  be  allowed  as  liquidated 
damages."  1  Sedg.  Dam.  S  410. 
.  The  error  in  the  instruction  to  the  Jury, 
Justified  the  action  of  the  court  in  disturbing 
the  verdict.  This  conclusion  makes  it  un- 
necessary, indeed  injproper,  to  consider  the 
question  of  the  weight  of  evidence.  T&e 
order  setting  aside  the  verdict  and  awarding 
a  new  trial  will  be  affirmed. 

WILLIAMS,  Judge,. absent;  counsel  below. 


(67  W.  Va.  879) 
BOGGBSS  T.  BUXTON,  Clerk,  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  18, 1910.) 

(Byllahu*  Tty  the  Court.) 

1.    OOHETS  (I  207*)— JURISDICxioH  OF  SUPBKMB 

Court. 

The  Supreme  Court  of  Appeals  has  juris- 
diction of  the  writ  of  mandamus,  though  at 
the  adoption  of  the  Constitution  such  wnt  did 
not  apply  to  a  subject-matter  to  which  it  has 
since  been  made  applicable  by  statute. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  207.»] 
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2.  CowBTiTunoNAi,  IjAw  (S  50*)— RiansDiEs— 

POWEB   OF   LEQISIJlTUIie. 

The  Legislature  has  power  to  formulate, 
prescribe,  modify,  and  alter  remedies,  so  its 
action  does  not  impair  tiie  obligation  of  con- 
tracts or  vested  property  rights. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  |  49;    Dec.  Dig.  i  50.»] 

8.  C!ouitTB  d  207*)— JasiSDicnoN  or  Supreme 

CJOVKT. 

Section  89  of  chapter  3  of  the  Code  of  1900 
18  not  contrary  to  Const  art.  8,  S  S  (Code 
1906,  p.  Izviii),  in  giving  the  Supreme  Court 
of  Appeals  jurisdiction  by  mandamus  to  compel 
election  officers  to  legally  perform  their  duties. 
[Ed.  Note. — EV>r  other  cases,  see  Courts,  Dec. 
Dig.  §  207.*] 

4.  CoNSimrnoNAL    Law    (§   68*)— Jdrisdic- 

TION— InTEBFEBENCE    WITH   POLITICAL    PAR- 
TIES. 

In  absence  of  statute,  courts  do  not  exercise 
jiirisdiction  to  interfere  or  control,  in  matters 
purely  political,  pertaining  to  the  management 
and  yroceedings  of  a  political  party. 

[Bid.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  68.*] 

5.  Electiokb    (5    121*) —  Interfebbnce    of 
OouKTO  wrm  Political  Pasties. 

When  the  state  and  congressional  commit- 
tees and  a  congressional  convention  and  a  state 
senatoriaf  con%ention  of  a  political  party  have 
had  the  claims  of  two  contesting  county  execu- 
tive committees  to  represent  the  party  before 
them  for  decision,  and  liave  decided  that  one 
it  them  is,  and  the  other  is  not,  the  true 
und  legitimate  county  executive  committee,  the 
courts  will  not  review  such  decisions,  but  will 
hold  it  conclusive  in  matters  before  the  courts 
involving  the  question  which  is  the  lawful  coun- 
ty executive  committee. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  Dig.  i  121.*J 

&   ELECTIONB      (J     52*)  —  iRTEBFEBENCE      OF 

Courts  with  Political  Parties. 

It  is  the  duty  of  a  dertc  of  a  circuit  court 
to  appoint  as  a  ballot  commissioner,  to  repre- 
sent a  political  party  on  the  board  of  ballot 
commissioners,  a  person  designated  by  the  chair- 
man of  the  county  executive  committee,  when 
that  particular  committee  has  been  held  and 
recognized  as  the  true  and  legitimate  commit- 
tee In  contests  between  two  competing  com- 
mittees before  the  state  and  congressional  com- 
mittees and  the  congressional  -  and  senatorial 
nominating  conventions,  involving  the  right  of 
such  county  committees  to  act  for  the  party. 

[Ed."  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  46 ;   Dec.  Dig.  S  52.*) 

7.  Mandamus  (|  74*)— Grounds. 

The  clerk  of  a  circuit  court  has  not  sole 
and  final  power  to  decide  which  of  two  persons 
designated  by  the  chairman  of  two  competing 
county  executive  committees  of  a  political  party 
for  appointment  as  ballot  commissioner,  but  his 
action  is  subject  to  review  and  control  by  the 
courts.  He  can  be  compelled  by  mandamus  to 
appoint  the  proper  person. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  5  74.*] 

Williams,  J.,  dissenting. 

Application  of  A.  L.  Boggess  for  a  writ  of 
mandamus  against  Charles  Buxton,  clerk, 
and  others.    Writ  awarded. 

John  L.  Whitten  and  B.  H.  Blagg,  for  peti- 
tioner. Geo.  E.  Price  and  W.  M.  O.  Dawson, 
for  respondents. 


BRANNON,  J.  Tbe  ezecntlre  committee 
of  the  Republican  party  In  Mason  county  is- 
sued calls,  on  the  19th  day  of  May,  1910,  for 
primary  elections,  one  for  selection  of  dele- 
gates to  represent  the  Republicans  of  that 
county  In  the  Republican  convention  of  th» 
Fifth  congressional  district;  tbe  other  for 
the  nomination  of  candidates  for  the  house 
of  delegates  and  county  ofQcers,  the  selection 
of  delegiites  to  a  senatorial  convention,  and 
the,  election  of  members  of  a  county  central 
Republican  committee.  One  of  these  calls 
caused  dissatisfaction  and  dissension  within 
the  party,  and  the  result  was  that  the  c^itral 
committee  met,  and  reorganized  the  connty 
executive  committee,  removing  all  members, 
except  one,  and  appointed  new  men  In  their 
places.  Tbe  central  committee,  when  full, 
consists  of  ten  members,  one  from  each  mag- 
isterial district;  but  John  S.  Brannon,  a 
member  of  that  committee,  being  dead,  five 
members,  claim(pg  right  as  a  majority  of 
nine,  appointed  Robt  O.  Boggess  in  Bran- 
non's  place  as  a  member  of  tbe  central  com- 
mittee, matting  tbe  committee  to  consist  of 
ten  members;  and  then  snch  central  commit> 
tee,  by  a  vote  of  six,  Including  Boggess,  made 
up  said  new  executive  committee.  This  re- 
organized executive  committee  called  primary 
elections  for  the  selection  of  delegates  to  the 
congressional  convention,  and  for  the  selec- 
tion of  a  new  central  committee  and  nomina- 
tion of  a  county  ticket,  and  issued  a  call  for 
a  mass  convention  to  name  delegates  to  tbe 
senatorial  convention;  and  the  result  was 
that  there  were  two  competing  sets  of  dele- 
gates to  tbe  congressional  and  senatorial  con- 
ventions, and  two  competing  nominated  sets 
of  candidates  for  tbe  house  of  delegates  and 
county  officers,  and  two  central  committees. 
The  Republican  committee  of  the  Fifth  con- 
gressional district  met  before  tbe  primaries 
were  held  to  determine  which  of  the  two 
competing  primary  election  calls  was  the  le- 
gitimate one,  and  It  was  decided  that  the  ac- 
tion of  the  central  committee  in  revising  and 
changing  the  call  for  a  primary  election  of 
congressional  delegates  was  valid,  and  that 
the  call  of  tbe  old  executive  committee  was 
not  valid,  having  been  altered  and  partially 
revoked  by  the  central  committee,  and  the 
call  of  tbe  reorganized  committee  for  such 
primary  election  was  binding,  and  that  the 
action  of  the  central  committee  In  removing 
members  of  the  old  county  executive  commit- 
tee and  appointing  new  members  was  bind- 
ing. Of  this  meeting  the  old  committee  had 
notice.  The  congressional  convention  whlcli 
later  assembled  appointed  a  committee  on 
credentials,  and  it  decided  In  the  same  way, 
seating  tbe  delegates  sdected  under  the  call 
of  tbe  reorganized  committee,  and  Its  action 
was  confirmed  by  tbe  convention,  and  the 
delegates  claiming  under  tbe  primary  called 
by  the  new  executive  committee  were  seated. 
The  delegates  selected  under  the  call  of  the 
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old  committee  appeared  before  the  creden- 
tials committee. 

Tliia  contest  went  also  before  the  R^ublic- 
an  state  committee,  and  was  beard  by  it, 
and  Its  decision  was  tiiat  the  new  coonty 
executive  committee  was  the  troe  one,  an- 
thorlzed  to  act  as  it  did.  The  reorganized 
executive  committee  called  a  county  mass 
convention  to  send  delegates  to  the  Republic- 
an convention  for  the  nomination  of  a  candi- 
date for  the  State  Senate  for  the  Fourth  dis- 
trict, and  delegates  were  by  it  appointed. 
A  contest  was  made  between  these  delegates 
and  those  named  at  the  primary  election  call- 
ed by  the  old  committee,  and  this  contest 
was  decided  by  the  committee  on  credentials 
in  favor  of  the  delegates  chosen  by  said  mass 
ccmvention,  the  committee  reporting  to  the 
convention  that  after  hearing  all  the  evi- 
dence presented  by  the  contesting  delegates 
such  was  their  decialoii,  and  the  convention 
nnanlmously  adopted  the  report 

Under  the  call  of  the  reorganized  executive 
committee  for  the  county  primary  election,  a 
new  central  committee  was  elected,  and  that 
committee  elected  a  new  executive  commit- 
tee, making  Chas.  W.  Juhllng  chairman  there- 
of. Under  the  call  of  the  old  committee  for 
a  like  primary  election,  another  alleged  new 
central  committee  was  elected,  which  elected 
another  allied  executive  committee,  making 
K.  E.  Mitchell  chairman  thereof. 

Though  not  important  under  the  principles 
controlling  our  decision,  more  votes  were 
polled  tn  each  of  the  two  primaries  held  un- 
der the  calls  of  the  reorganized  committee 
than  in  the  primaries  held  under  the  calls 
of  the  old  committee.' 

Under  Code  1906,  c.  8,  S  32,  Juhling  desig- 
nated. In  writing,  to  Charles  Buxton,  clerk  of 
the  circuit  court  of  Mason  county,  A.  It.  Bog- 
gess  for  appointment  by  said  clerk  as  a  bal- 
lot commissioner  to  represent  the  Republican 
party  on  the  board  of  ballot  commissioners, 
and  Mitchell  designated  P.  G.  Musgrave  for 
ballot  commissioner.  Juhllng  and  Boggess 
demanded  of  Buxton  that  Boggess  be  ap- 
pointed; but  Buxton  refused  to  recognize 
Juhling  as  chairman  of  the  executive  commit- 
tee, authorized  to  designate  a  ballot  commis- 
sioner, and,  on  the  contrary,  recognized  Mit- 
chell as  the  lawful  chairman,  and  under  his 
designation  appointed  Musgrave.  Bfigg^ss 
asks  from  this  court  a  writ  of  mandamus  to 
compel  Buxton  as  clerk  to  appoint  him  as 
such  ballot  commissioner. 

This  case  has  been  very  ably  and  elaborate- 
ly argued,  and,  for  this  reason,  as  well  as 
for  the  principles  Involved,  requires  a  full 
statement  of  the  reasons  for  our  decision. 

The  first  question  arises  from  the  conten- 
tion of  defendant's  counsel  that  this  court 
has  no  jurisdiction  to  entertain  this  case. 
This  ccmtentlon  rests  on  the  fact  that,  though 
the  Constitution  adopted  in  1872  gives  the 
Supreme  Court  original  Jurisdiction  "in  cas- 
es of  mandamus,"  it  must  be  the  writ  as  it 
ee  S.B.-24 


existed  then,  the  tvrit  having  only  the  scope 
land  remedial  operation  which  it  then  had, 
applicable  only  to  such  subject-matters  as  it 
then  applied  to,  and  that  the  Leglslatdte 
could  not  enlarge  its  remedial  efficacy  and 
make  It  cover  subjects  which  the  writ  did 
not  then  embrace.  It  was  argued  that  this 
court  held  In  Mar  cum  v.  Ballot  Commission- 
ers, 42  "W.  Va.  263,  26  S.  E.  281,  36  I*  B.  A. 
296,  that  whilst  mandamus,  before  the  act 
of  1883  (Acts  1893,  c.  25),  re-enacting  section 
89  of  chapter  3  of  the  Code,  would  not  cover 
a  case  Involving  the  exercise  of  judicial  dis- 
cretion, yet  that  act,  as  to  election  matters, 
enlarged  its  operation  and  applied  the  writ 
to  all  duties  of  election  officers,  compelling 
them  to  do  duties,  though  involving  discre- 
tion and  judgment;  and  that  this  enlarge- 
ment of  the  function  of  the  writ  renders  the 
act  unconstitutional,  as  applied  to  this  court. 
It  was  contended  that  this  holding  -was  ei- 
ther wrong,  or  the  act  so  invalid.  We  do  not 
see  our  way  clear  to  disregard  that  case.  It 
was  argued  that  the  clerk  of  the  circuit 
court,  in  deciding  which  of  two  contesting 
nominees  for  appointment  as  t)allot  commis- 
sioner, must  Inquire  Into  facts,  and  pass  ju- 
dicially on  the  matter,  and  therefore  man- 
damus would  not  lie.  It  may  be  questioned 
whether  his  duty  Is  not  purely  ministerial, 
and  so  mandamus  lies;  likely  it  is.  In  Dun- 
levy  V.  County  Court,  47  W.  Va.  513,  35  S. 
E.  956,  It  Is  held  that  the  act  of  1893  intend- 
ed to  take  away  all  judicial  functions  from 
election  officers  and  make  them  only  ministe- 
rial, and  thus  apply  mandamus  In  every  case. 
Under  that  case  there  could  be  no  question 
as  to  mandamus  lying  in  this  case.  Both  the 
Marcum  and  Dunlevy  Cases  give  mandamus 
In  the  present  case.  The  question  whether 
the  action  of  the  ballot  commissioners  in  de- 
termining which  nomhiee  of  two  should  go 
on  the  ballot  was,  in  nature,  quasi  judicial, 
perplexed  me  in  the  Marcum  Case,  and  In  re- 
marks in  Morris  v.  Board,  49  W.  Va.  264,  38 
S.  E.  500, 1  suggested  it  as  a  question.  I  may 
have  been  wrong  in  Indicating,  In  the  Mar- 
cum Case,  that  some  duties  of  election  of- 
ficers were  quasi  judicial  in  nature.  I  am 
not  prepared  to  so  admit.  In  the  Marcum 
Case  a  board  of  three  ballot  commissioners 
was  acting;  here  one  clerk.  There  may  be  a 
difi'erence.  But  it  Is  not  material  whether 
we  regard  duties  of  election  officers  as  al- 
ways purely  ministerial  or  judicial,  because 
the  Marcum  and  Dunlevy  and  Morris  Cases 
say  that  mandamus  lies  to  control  action  of 
election  officers.  Even  though  we  say  that 
some  of  their  duties  are  judicial  in  nature, 
yet  it  was  within  the  power  of  the  Legisla- 
ture to  enlarge  the  operation  of  the  writ  of 
mandamus,  for  prompt  remedy,  and  compel 
proper  action  by  such  officers,  whether  the 
duty  be  only  ministerial  or  quasi  judicial, 
unless  that  statute  be  unconstitutional  as  ap- 
plied to  the  Supreme  Court. 
Is  the  act  so  unconstitutional?     We  say 
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that  It  Is  not.  "Remedies  knd  remedial  prO' 
cess  are  always  subject  to  the  control  of  the 
Legislature."  Black's  Const.  Law,  497.  In 
Bronson  v.  Klnzle,  1  How.  311,  315,  316,  11 
L.  Ed.  143,  the  court  says:  "Undoubtedly,  a 
state  may  regulate  at  pleasure  the  modes  of 
proceeding  in  Its  courts  In  relation  to  past 
contracts  as  well  as  futura  •  •  *  What- 
ever belongs  merely  to  the  remedy  bay  be 
altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  Impair  the 
obligation  of  the  contract  But,  if  that  effect 
is  produced,  it  is  immaterial  whether  it  Is 
done  by  acting  on  the  remedy  or  directly  on 
the  contract  itself.  In  either  case  it  is  pro- 
hibited by  the  Constitution."  COoley's  Const 
lim.,  at  pages  405,  406,  lays  down  the  law  as 
follows:  "Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will 
of  the  state,  provided  the  alteration  does  not 
impair  the  obligation  of  the  contract;  and  it 
does  not  impair  it  provided  it  leaves  the 
parties  a  substantial  remedy,  according  to 
the  course  of  Justice  as  it  existed  at  the  time 
the  contract  was  made.  It  has,  accordingly, 
been  held  that  laws  changing  remedies  for 
the  enforcement  of  legal  contracts,  or  abolish- 
ing one  remedy  where  two  or  more  existed, 
may  be  perfectly  valid,  even  though  the  new 
or  the  remaining  remedy  be  less  convenient 
than  that  which  was  abolished,  or  less 
prompt  and  speedy.  'Without  impairing  the 
obligation  of  the  contract,  the  remedy  may 
certainly  be  modified  as  the  wisdom  of  the 
nation  shall  direct' "  See  3  Va.  &  W.  Va. 
Dig.  221.  We  cannot  realize  that  the  con- 
vention and  people  adopting  the  Constita- 
tion  intended  to  hamper  the  necessary  and 
ordinary  powers  of  the  Legislature  to  formu- 
late, prescribe,  and  modify  remedies.  The 
Constitution  gives  the  Supreme  and  circuit 
courts  equal  and  concurrent  Jurisdiction  in 
mandamus,  and  yet  the  position  of  counsel 
would  give  one  function,  a  greater  one,  to 
the  action  in  the  circuit  court,  another  in 
the  Supreme  Court;  for  it  was  conceded  by 
counsel  that  the  Legislature  could  enlarge 
the  effect  of  the  writ  In  circuit  courts  by 
bringing  under  the  writ  matters  not  under  it 
at  common  law.  There  cannot  be  such  a  dif- 
ference in  the  functions  of  the  writ  in  the 
two  courts.  The  Constitution  makes  no  such 
discrimination,  no  such  restriction  upon  the 
office  of  this  remedy,  in  the  Supreme  Court, 
and  we  should  not  put  such  a  construction 
on  the  Constitution  without  words  plain. 
The  Constitution  gives  this  court  Jurisdiction 
"in  cases  of  habeas  corpus,  mandamus  and 
prohibition."  The  word  Is  "cases,"  which 
means  the  form  of  action,  the  process,  not 
the  particular  subject-matter.  So  the  case  is 
a  mandamus  under  the  law,  this  Jurisdiction 
exists,  though  it  may  be  that  before  a  stat- 
ute the  matter  would  not  be  cognizable  under 
the  writ 
I  will  add  that,  even  if  we  held  the  act  in- 


operative to  give  this  court  Jnrlsdiction  In 
this  case,  there  would  still  be  jurisdiction  to 
allow  Boggess  the  writ  to  be  inducted  into 
an  office;  this  writ  lying  without  statute  at 
common  law  to  admit  one  to  office  under  old 
and  late  cases  cited  in  State  v.  Shumate,  48 
W.  Va.  363,  37  S.  E.  618,  and  Kline  v.  Mc- 
Kelvey,  67  W.  Va.  29,  49  S.  B.  896. 

Which  has  the  right  to  be  appointed  ballot 
commissioner,  Boggess  or  Musgrave?  We  do 
not  find  it  necessary  to  say  whether  or  no 
the  central  committee  had  power  to  fill  the 
vacancy  in  its  membership  arising  from  the 
death  of  one  of  its  members ;  or,  if  it.  could 
do  so,  whether  it  must  do  so  by  at  least  six 
votes,  a  majority  of  the  full  committee  of 
ten,  or  could  do  so  by  a  vote  of  five,  a  ma- 
jority of  nine  members  after  the  death  of 
Brannon.  Nor  even  whether  the  new  execn- 
tlve  committee  is  the  true  one.  Our  deci- 
sion is  based  on  the  fact  that  the  congres- 
sional and  state  committees,  and  the  congres- 
sional and  senatorial  conventions  and  com- 
mittees on  credentials,  have  heard  both  sides 
as  to  their  claims  to  legitimacy  upon  contest 
and  have  decided  that  the  reorganized  coun- 
ty executive  committee,  of  which  Juhling  is 
chairman,  is  the  true  committee.  The  state 
executive  committee  has  so  held,  and  the  con- 
ventions of  the  party  and  their  committees 
have  seated  their  delegates,  deriving  title 
through  that  reorganized  committee,  and,  if 
we  give  force  to  their  adjudications  upon 
these  political  matters,  we  must  inevitably 
say  that  Boggess  has  title  to  be  appointed 
ballot  commissioner,  since  his  is  the  same 
source  of  title  as  those  delegates  to  those 
conventions.  Why  shall  we  not'  defer  to  and 
recD^ize  those  decisions  of  those  party  au- 
thorities? What  other  light  shall  guide  us? 
The  matter  is  political.  We  have  no  statute 
directing  us,  no  fixed  rule  of  law.  The  mat- 
ter is  within  the  domain  of  politics.  Those 
party  conventions  and  committees  are,  we 
may  say,  courts  or  tribunals  of  the  Repub- 
lican party  with  known  and  acknowledged 
Jurisdiction  to  entertain  and  decide  contests 
and  other  political  matters.  Their  decisions 
are  res  Judicata,  as  to  such  i>olltlcal  mat- 
ters, so  far  as  we  can  here  use  those  words. 
As  a  court  we  cannot  reverse  those  decisions. 
To  do  this,  we  would  be  blind  to  what  every- 
body knows,  and  what  we  know  by  judicial 
cognizance,  that  great  political  organizations, 
by  their  committees,  conventions,  and  nom- 
inations of  candidates  for  public  office,  and 
active  and  controlling  participation  In  elec- 
tions, wield  decisive  Influence  in  government. 
Their  proceedings  within  their  sphere  must 
not  be'  ignored.  It  would  be  ridiculous,  very 
hurtful,  for  the  Supreme  Court  to  go  back  of 
the  action  of  those  party  authorities,  review 
all  the  facts  and  circumstances,  and  say 
whether  the  action  of  the  old  committee,  In 
calling  primaries,  was  wrong,  whether  the 
central  committee  lawfully  fiUed  a  vacancy 
in  its  membership  by  a  proper  vote^  whether 


Digitized  by 


Google 


W.Va.) 


BOQGESS  V.  BUXTON. 


871 


Its  selection  of  a  new  executive  committee 
was  binding,  whether  its  call  for  primaries 
and  county  conTentlon  was  regular.  That 
would  be  to  make  tlils  a  political,  partisan 
body,  regulating  and  controlling  a  political 
party,  make  the  court  a  political  body. 

We  disclaimed  such  function  and  power  In 
Marcnm  v.  Ballot  Commissioners,  42  W.  Va., 
on  page  272,  26  S.  E.,  on  page  284,  36  L.  R.  A. 
296,  where  we  said :  "There  must  be  some 
limitation  to  our  powers.  That  is  the  con- 
vention whose  nominations  are  in  question 
before  us.  To  hold  otherwise  would  be  for 
this  court  to  assume  power  to  supervise  and 
review  the  organization  of  political  conven- 
tions—practically to  organize  them."  In 
that  case  we  were  asked  to  go  back  of  the 
action  of  conventions  selecting  delegates  to 
a  nominating  convention,  and  say  that  cer- 
tain delegates  to  the  latter  were  improperly 
chosen,  and  therefore- certain  nominees  were 
not  such.  We  declined  this  power.  This 
court  expressed  a  like  view  In  Kump  v.  Mc- 
Donald, 64  W.  Va.  323,  61  S.  B.  909,  holding 
that  "courts  do  not  exercise  jurisdiction  in 
matters  purely  political  pertaining  to  the 
management  and  proceedings  of  a  political 
party,  except  so  far  as  authorized  by  stat- 
ute." In  support  of  this  position,  I  quote 
from  15  Cyc.  330:  "In  the  absence  of  any 
statute  giving  them  Jurisdiction,  the  courts 
bave  no  power  M  interfere  with  the  Judg- 
ments of  the  committees  and  tribunals  of 
established  political  parties  in  matters  in- 
volving party  government  and  discipline.  It, 
Is  much  more  proper  that  questions  which  re- 
late to  the  regularity  of  conventions  or  nom- 
inations of  candidates  -  and  the  constitution 
of  committees  should  be  determined  by  the 
regularly  constituted  party  authorities,  tlian 
to  have  every  question  relating  to  a  caucus, 
convention,  or  nomination  determined  by  the 
courts,  and  thus  in  effect  compel  them  to 
make  party  nominations  and  regulate  the  de- 
tails of  party  procedure.  Instead  of  having 
them  controlled  by  party  authorities.  Thus 
the  action  of  a  state  convention  in  deciding 
between  two  contesting  delegations  is  con- 
clusive." That  to  Justify  Interference  by 
courts  In  such  -matters  there  must  be  a  stat- 
ute, see  10  Am.  &  Eng.  Ency.  U  6C0.  In 
Cain  V.  Page,  42  S.  W.  336,  19  Ky.  Law  Rep. 
977,  a  statute  allowed  a  county  executive 
committee  to  pass  on  contests  between  candi- 
dates for  nomination  for  office,  and  the  ques- 
tion was  whether  the  county  committee  de- 
ciding a  contest  was  properly  constituted, 
and  the  state  convention  of  the  Democratic 
party  held  that  such  committee  was  a  valid 
one,  and  the  Supreme  Court  said  that  "the 
action  of  the  state  convention  of  the  party 
recognizing  the  committee  In  question  as  the 
regularly  organized  committee  Is  conclusive 
upon  the  courts."  The  court  said:  "The 
voice  of  that  convention  was  the  very  voice 
of  the  Democratic  party.  The  word  of  the 
convention  is  the  law  of  the  party,  and  courts 
cannot  look  beyond  this  word  or  this  law, 


because  there  Is  no  other."  The  same  prin- 
ciples were  followed  In  Moody  v.  Trimble, 
109  Ky.  139.  08  S.  W.  504,  22  Ky.  Law  Rw- 
692,  50  L.  R.  A.  810.  In  Re  Pollard  (Sup.) 
25  N.  Y.  Supp.  887,  the  court  said  of  this 
rule:  "The  adoption  of  a  different  rule  will 
Inevitably  tend  to  bring  party  organizations 
and  the  courts  into  unseemly  conflicts  over 
questions  which  are  peculiarly  within  the 
cognizance  of  the  former  tribunals — a  re- 
sult which  most  certainly  ought  to  be  avoid- 
ed." In  Be  Falrchild,  151  N.  T.  350,  45  N. 
E.  943,  the  court  said  It  was  more  proper 
that  matters  relating  to  nominations  and 
the  constitution  of  committees  should  be  de- 
termined by  party  authorities  than  to  bave 
every  question  of  caucus,  convention,  or  nom- 
ination determined  by  the  courts,  and  thus, 
in  effect,  compel  the  courts  to  make  party 
nominations  and  regulate  the  details  of  par- 
ty procedure.  I  cite  the  well-considered 
North  Dakota  case,  State  v.  Lludabl,  11  N. 
D.  320,  01  N.  W.  950.  Its  syllabus  reads: 
"After  a  contest  on  the  merits  after  notice, 
and  a  full  and  fair  hearing  before  the  state 
central  committee,  a  decision  of  such  com- 
mittee that  certain  delegates  from  a  county 
convention  be  seated  In  the  convention,  and 
that  the  opposing  del^ates  be  not  seated, 
followed  by  the  adoption  of  the  state  con- 
vention of  the  decision  and  report  of  such 
committee,  the  courts  will  not  Interfere  with 
such  action  of  the  convention,  but  such  ac- 
tion of  the  convention  will  be  deemed  conclu- 
sive, even  as  against  those  persons  nominated 
in  a  rival  county  convention  for  county  of- 
ficers." We  do  not  say  what  would  be  the 
powers  of  the  courts  In  the  absence  of  sudt 
decisions  by  political  authorities. 

We  do  not  know  or  say  what  may  be  the 
power  of  a  Republican  state  committee  In 
such  a  matter  as  that  before  us.  We  do  say, 
however,  that  In  this  case  both  sides  to  this 
contestation  appeared  before  that  commit- 
tee and  submitted  their  dalms,  and  thus 
came  under  the  Jurisdiction  of  that  commit- 
tee, and  submitted  to  its  jurisdiction,  and 
they  cannot  now  deny  Its  determination. 
They  are  estopped  to  do  so.  Upon  principles 
of  voluntary  arbitration  this  is  so.  See  State 
V.  Weston,  27  Mont  194,  70  Pac.  519,  1134. 

I  remark  that  the  primary  elections  held 
under  the  call  of  the  reorganized  committee 
polled  more  votes  than  did  those  held  under 
the  other  committee,  showing  a  preponder- 
ance of  popular  approval  of  the  party  reor- 
ganization, as  representing  the  party's  senti- 
ment, though  under  the  principle  on  which 
we  rest  our  decision  this  Is  not  material. 

It  was  argued  by  counsel  that  the  clerk 
bad  sole  and  exclusive  power  to  say  which 
of  the  contestants  should  be  appointed  bal- 
lot commissioner,  and  that  he  Is  not  subject 
to  Judicial  control.  We  cannot  for  a  moment 
entertain  this  proposition.  It  is  plainly  con- 
trary to  the  intent  of  the  act  of  1893,  and 
would  put  a  wide  and  arbitrary  power  In  the 
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Clerk's  hands.     The  cases  above  cited  and 
(itbers  overmie  this  contention. 
The  writ  Is  awarded. 

BRANNON,  J.  I  make  this  postscript  note 
after  decision  to  cite  the  following  point  in 
State  T.  Lesueor,  103  Mo.  253,  15  S.  W.  539 : 
"An  agreement  between  opposing  candidates 
for  nomination  for  office  to  submit  their 
claims  to  the  state  committee  of  their  party 
is  binding  on  them  by  way  of  estoppeL" 

WILLIAMS,  J.  (dissenting).  I  cannot 
agree  to  the  majority  opinion  for  the  fol- 
lowing reasons,  tIz.: 

1.  I  do  not  think  this  court  has  original 
Jurisdiction  of  the  case.  It  is  an  original 
application  to  this  court  for  mandamus  to 
review  the  action  of  the  circuit  clerk  in  ap- 
pointing F.  O.  Musgrave  as  Republican  ballot 
commissioner  in  the  county  of  Mason,  and  to 
reverse  his  action  and  compel  him  to  appoint 
petitioner  in  his  stead.  There  were  two  ex- 
ecutive committees  of  the  Republican  party 
in  said  county,  each  claiming  to  be  the  regn- 
lar  one.  The  chairman  of  each  of  said  ex- 
ecutive committees  made  nominations  for 
ballot  commissioner.  The  one  designated  by 
the  chairman  of  the  regular  committee  only 
could  be  appointed.  It  therefore  became  nec- 
essary for  the  clerk  to  Investigate  the  facts, 
and  ascertain  which  committee  was  regu- 
lar, and  to  appoint  the  person  named  by  him, 
if  he  was  otherwise  qualified.  The  nature 
of  the  case  presented  a  Judicial,  not  a  minis- 
terial, question;  it  required  the  clerk  to 
make  an  examlhatlon  of  the  facts,  and  to 
apply  the  law  to  them.  In  the  language  of 
Brannon,  Judge,  in  the  Marcnm  Case,  42  W. 
Va.,  at  page  266,  26  S.  EL,  at  page  282,  86 
L.  R.  A.  296:  "This  was  then  a  Judicial 
question,  called  quasi  Judicial  when  the  mat- 
ter is  before  an  officer  or  a  tribunal,  not  a 
court;  and  such  a  question  cannot  be  made 
the  basis  of  a  mandamus  at  common  law." 
This,  I  think,  is  absolutely  sound.  The  clerk 
In  the  present  case  had  a  question  to  decide 
similar  to  the  one  to  be  decided  by  the  ballot 
commissioners  in  that  case.  Now,  if  such  a 
question  could  not  be  reviewed  on  manda- 
mus at  the  common  law,  I  do  not  think  the 
Legislature  can  confer  original  Jurisdiction 
on  this  court  to  review  it,  by  an  enlargement 
of  the  writ  I  do  not  deny  the  power  to  the 
Legislature  to  modify,  or  even  take  away  a 
remedy,  provided  that  such  modification  or 
substitution  of  remedies  does  not  interfere 
with  vested  rights.  But  I  do  not  think  the 
L^slature  has  the  power  to  so  enlarge  the 
scope  of  a  writ  as  to  make  It  embrace  mat- 
ters over  which  this  court  did  not  have  orig- 
inal Jurisdiction  at  the  time  of  the  adoption 
of  the  Constitution,  and  thereby,  indirectly, 
extend  the  original  Jurisdiction  of  this  court 
over  matters  not  granted  to  it  by  the  Con- 
stitution. Neither  do  I  deny  the  power  of 
the  Legislature  to  regulate  the  Jurisdictions 
of  courts,  when  not  forbidden  to  do  so  by 


the  Constitution.  It  is  admitted  that  the 
question  which  we  are  asked  to  review  by 
mandamus  could  not  have  been  reviewed 
upon  such  writ  prior  to  the  enactment  of 
section  89  of  chapter  3  of  the  Code,  either 
by  this  court,  or  by  a  circuit  court  Now, 
section  3,  art  8,  of  the  Constitution  (Code 
1906,  p.  tsvlii),  gives  this  court  original  Ju- 
risdiction only  In  cases  of  habeas  corpus, 
mandamus,  and  prohibition.  The  original  Ju- 
risdiction in  mandamus,  then,  must  be  taken 
to  mean  Jurisdiction  of  such  matters  only 
as  were  comprehended  by  the  use  of  the 
writ  as  defined  by  the  common  law.  If  it 
be  true  that  the  liegislature  has  power  to 
confer  original  Jurisdiction  on  this  court  In 
this  case,  by  enlargement  of  the  writ  of  man* 
damns,  as  held  In  the  majority  opinion,  it 
would  necessarily  follow  that  it  has  jrawer 
to  confer  original  Jurisdiction  in  almost  any 
case,  simply  by  enlarging  the  scope  of  writs 
and  remedlea 

So  far  as  I  know,  this  is  the  first  time 
this  court  has  had  its  attention  called  to  the 
constitutional  right  of  the  Legislature  to  thus 
enlarge  the  original  Jurisdiction  of  this  court. 
Nearly  all  of  the  mandamus  cases  involving 
questions  pertaining  to  the  election  laws 
have  been  brought  here  on  writs  of  error  to 
the  circuit  courts,  and  the  question  of  orlg- 
Inal  Jurisdiction  in  this  court  has  never  be- 
fore been  so  much  as  mooted  tn  the  opin- 
ions in  any  of  Uie  decided  cases;  and  hence 
I  regard  it  as  an  entirely  open  question. 

2.  But  I  do  not  believe  section  80  of  chap- 
ter 3  of  the  Code  was  Intended  to  confw 
Jurisdiction  on  this  court,  or  on  the  circuit 
courts,  to  review,  by  mandamus,  such  a 
question  as  the  petition  in  this  case  presents. 
I  think  the  Legislature  Intends  that  the  writ 
shall  embrace  bnly  such  matters  as  are  min- 
isterial, and  such  as  were  comprehended  by 
the  writ  at  the  common  law;  the  statute 
is  only  declaratory  of  the  common  law.  If  the 
Legislature  Intended  to  substitute  mandamus 
for  certiorari,  because  it  is  a  more  expedient 
remedy,  why  then  did  it  retain  the  latter 
writ?  There  can  be  no  reason  for  retaining 
certiorari  In  election  cases,  if  mandamus  is 
intended  to  take  Its  place. 

Another  potent  reason  supporting  the  view 
that  the  Legislature  did  not  intend  manda- 
mus to  be  used  to  control  Judicial,  or  quasi 
Judicial  action.  Is  that  conflicting  rights  are 
always  involved  when  such  questions  are  to 
be  decided,  and  the  writ  of  mandamus,  being 
a  peremptory  writ  to  compel  the  perform- 
ance of  an  unquestionable  legal  duty,  is  ad- 
dressed to  the  officer  wbose  duty  it  Is  to  per- 
form the  act,  and  by  such  writ  the  claimant 
of  the  right  or  benefit  to  be  derived  by  the 
act  to  be  performed,  is  given  no  opportunity 
to  be  heard.  The  rights  of  parties  would 
thus  be  determined  without  a  hearing.  The 
Legislature,  in  my  opinion,  simply  intended 
that  mandamus  should  be  used,  In  election 
matters,  to  compel  election  officers  to  per- 
form purely  ministerial  duties.  Just  as  tha 
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writ  was  used  at  the  common  law  to  compel 
performance  of  ministerial  duties  in  other 
matters,  and  that,  if  the  duty  to  be  per- 
formed InvolTed  quasi  Judicial  action,  then 
certiorari,  and  not  mandamus,  was  to  be  the 
remedy.  We  have  many  statutes  that  are 
simply  declaratory  of  the  common-law  rules 
and  principles.  I  do  not  think  we  can  get 
around  the  question  by  saying  that  the  cir- 
cuit clerk  is  a  ministerial  officer;  that  all 
his  acts  are,  therefore,  necessarily  ministe- 
rial; that  he  must  determine  all  Judicial 
questions  right;  and  that.  If  he  does  not  do 
80,  his  action  can  be  reviewed  by  mandamus. 
Wheth«:  the  question  to  be  decided  by  the 
clerk  is  purely  a  preliminary  question  per- 
taining to  his  ministerial  duty,  or  Is  a  quasi 
Judicial  question,  depends  upon  the  very  na- 
ture of  the  question  to  be  decided,  and  not 
upon  the  fact  that  the  officer  who  decides  It 
is  a  ministerial  officer.  liils  court  can  no 
more  convert  a  quasi  judicial  act  into  a 
ministerial  one,  by  deciding  that  all  the  acts 
of  a  ministerial  officer  are  mlnlsterlai  acts, 
than  It  can  change  a  law  of  nature.  The 
quality  of  the  act  depends  upon  its  nature, 
and  not  upon  the  official  character  of  the  of- 
ficer. 

This  court  held,  in  the  Marcnm  Case,  that 
mandamus  would  not  lie  "to  control  or  re- 
verse the  action  of  a  court,  board,  or  other 
Inferior  tribunal,  or  of  an  officer,  where  such 
action  la  one  of  discretion.  Judicial  or  quasi 
Judicial."  And,  as  1  interpret  the  opin- 
ion in  that  case,  it  holds  that, the  action  of 
the  ballot  commissioners  in  determining  that 
Harv^'s  and  not  Marcum's  name  should  go 
on  the  ballot  was  a  quasi  Judicial  question. 
Now,  if  there  is  any  distinction  to  be  made 
between  the  action  of  the  ballot  commission- 
ers in  that  case,  and  the  action  of  the  circuit 
clerk  in  the  present  case  In  deciding  which  is 
the  regular  one  of  two  factional  political 
committees,  I  confess  that  my  mind  Is  not 
able  to  grasp  it  The  question  presented  to 
the  clerk  Is  not  one  which  the  law  contem- 
plated that  he  would  ever  be  required  to  de- 
cide, yet  one  which  the  discharge  of  his  duty 
compelled  him  to  decide.  It  is,  therefore,  a 
question  collateral  to,  and  not  preliminary  to, 
the  performance  of  bis  ministerial  duty.  It 
Is  a  question  which  he  was  bound  to  deter- 
mine Judicially,  preparatory  to  the  perform- 
ance of  his  purely  ministerial  duty.  The 
question  presented  to  him  arose  out  of  condi- 
tions which  the  election  statute  seems  not 
to  have  contemplated  would  ever  exist,  and 
in  respect  to  which  the  statute  has  made  no 
provision.  There  is  nothing  In  the  statute  to 
guide  the  clerk  as  to  how  he  should  deter- 
mine such  a  question,  and  his  decision  of  it 
is  not  one  of  bis  ministerial  duties,  within 
the  meaning  of  the  statute.  Therefore  his 
decision  of  this  collateral.  Judicial  question 
was  never  Intended  by  the  Legislature  to  be 
reviewed  by  writ  of  mandamus  from  this  or 
any  other  court.  According  to  my  under- 
standing of  the.  law  as  announced  by  this 


court  In  both  the  Marcum  Case,  42  W.  Va. 
263,  26  S.  E.  281,  36  li.  a.  A.  296,  and  later  In 
the  Dent  Case,  43  W.Va.  750,  32  S.  E.  250,  the 
clerk's  decision  In  this  matter  cannot  be  re- 
viewed in  this  manner. 

3.  But  suppose  I  am  wrong  in  my  view  con- 
cerning the  power  to  review  the  Judicial  act 
of  a  ministerial  officer  on  the  writ  of  man- 
damus, stUl  I  am  unable  to  agree  with  the 
majority  in  regard  to  the  merits  of  the  con- 
troversy. If  the  matter  is  one  which  merits 
the  consideration  of  this  court,  then  I  know 
of  no  other  way  to  decide  it  than  upon  an  in- 
vestigation of  the  facts,  and  an  application 
thereto  of  the  established  rules  and  princi- 
ples governing  courts  of  Justice.  Must  we 
say  that  because  the  state  committee,  and 
committees  appointed  by  congressional  and 
senatorial  conventions,  have  decided  the  ques- 
tion, that  their  decision  is  final,  and  binding 
on  this  court,  and  that  we  are  thereby  pre- 
cluded from  going  behind  them,  to  look  into 
the  merits  of  the  case?  Are  we  precluded  by 
their  Judgments  from  looking  to  the  facts, 
even  though  we  may  clearly  see  that  their 
Judgments  are  wrong?  If  such  Is  the  law, 
then  this  court  finds  itself  in  a  position 
where,  in  many  cases,  if  not  in  this  one,  li 
Is  bound  by  the  action  of  a  political  commit- 
tee, composed  of  men  who  are  unsworn  and, 
perchance,  of  men  whose  better  Judgment  is 
blinded  by  partiality  or  favoritism,  to  lend 
its  power  to  give  validity  to  an  act  of  in- 
justice. I  know  of  no  rule,  or  custom,  pre- 
vailing In  any  political  party  in  this  state, 
which  recognizes  the  power  In  a  state  com- 
mittee, or  any  other  committee,  to  deter- 
mine the  rights  of  conflicting  county  commit- 
tees. Indeed,  the  answer  in  this  case  de- 
nies such  power,  right,  or  custom  in  such 
committee,  and  none  such  is  proven.  I  do 
not  think  the  decision  by  the  state  commit- 
tee, of  the  question  involved,  is  entitled  to 
as  much  consideration  in  this  court  as  the 
decision  by  the  clerk  himself.  He  is  a  sworn 
officer  whose  duty  it  is  under  the  law  to  de- 
cide the  question.  The  committee  is  not 
constituted  by  law  a  tribunal  to  decide  such 
matters,  and  Its  members  are  not  sworn. 
Furthermore,  there  is  no  evidence  that  the 
question  was  voluntarily  submitted  to  the 
state  committee  for  arbitration,  under  an 
agreement  to  abide  by  Its  decision.  Conse- 
quently, the  appearance  of  both  parties  be- 
fore that  conunlttee  for  the  purpose  of  con- 
testing their  rights  should  not  affect  the 
merits.  The  following  cases  hold  that  the 
decision  of  a  state  executive  committee  of  a 
political  party  Is  not  binding  on  a  court  in 
determining  the  regularity  of  local  political 
conventions:  In  re  Broat,  6  Misc.  Rep.  443, 
27  N.  Y.  Supp.  176;  In  re  Heacock,  18  Misc. 
Rep.  311,  41  N.  Y.  Supp.  161. 

It  appears  that  the  custom  with  the  Re- 
publicans of  Mason  county  has  been  to  elect, 
either  in  convention,  or  by  pripaTy  election, 
a  county  central  committee  composed  of  ten 
members,  one  from  each  magisterial  district 
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This  committee  then  appoints  a  county  ex- 
ecutive committee  composed  of  five  or  seven 
members,  whose  duty  and  right  It  is  to  man- 
age the  political  campaigns.  Each  committee 
Is  selected  for  a  period  of  two  years.  Both 
derive  their  power  from  the  Republican 
party  of  Mason  county,  one  directly,  and  the 
other  Indirectly.  Now,  there  Is  no  question 
but  that  the  old  executive  committee  was 
the  duly  appointed  and  regular  one.  If  It 
was  lawfully  deposed  by  the  central  commit- 
tee. It  necessarily  follows  that. the  new  com- 
mittee Is  the  regular  one;  but,  If  not  law- 
fully deposed,  then  the  committee  selected 
under  the  call  for  a  primary  election  Issued 
^y  the  old  executive  committee,  and  held 
on  fhe  6th  day  of  August,  1910,  Is  now  the 
regularly  constituted  central  committee,  and 
the  executive  committee  selected  by  it,  of 
which  R.  E.  Mitchell  Is  the  chairman,  Is  the 
regnilarly  constituted  executive  committee, 
and  said  Mitchell  would  have  the  right  to 
designate  the  Republican  member  of  the  bal- 
lot commission.  We  do  not  have  to  depart 
from  the  pleadings  to  ascertain  the  facts. 
They  do  not  depend  upon  the  question  of  the 
:{;egularlty  of  contending  factions  of  a  prima- 
ry election,  or  mass  conventions,  as  in  the 
Marcum  Case,  and  as  also  in  the  cases  cited 
In  the  majority  opinion  from  New  York,  Ken- 
tucky, and  North  Dakota.  But  the  question, 
which  Is  the  regrular  one  of  the  twe  contend- 
ing factions,  in  the  present  case  can  be  de- 
termined from  the  pleadings  alone.  The  al- 
ternative writ  sets  forth  how  and  why  the 
old  central  committee  attempted  to  depose 
the  old  executive  committee.  If  the  attempt- 
ed deposition  was  without  authority,  it  fol- 
lows that  everything  done  thereafter  by  the 
substituted  executive  committee  was  Irregu- 
lar. There  Is  no  question  that  the  old  ex- 
ecutive committee  was  constituted  according 
to  the  political  custom  prevailing  in  the  Re- 
publican party  of  Mason  county  for  many 
years.  The  old  central  committee  had  ap- 
pointed it;  and  It  is  fully  proven  that  such 
executive  committee  had,  previously  exer- 
cised the  right  and  power  to  conduct  the  po- 
litical affairs  of  the  party  for  two  years,  and 
until  after  the  next  succeeding  county  conven- 
tion, or  primary  election.  I  do  not  believe, 
from  the  evidence  In  the  case,  that  the  cen- 
tral committee  had  the  right,  or  the  power, 
to  depose,  at  its  pleasure,  the  executive  com- 
mittee, and  to  substitute  another  in  its  place. 
According  to  the  rules  of  law  governing  in 
cases  where  an  officer  is  ai^olnted  to  serve 
for  a  definite  period  of  time,  no  such  arbitra- 
ry power  was  vested  in  the  central  commit- 
tee. Helmick  v.  County  Court,  65  W.  Va< 
231,  64  S.  E.  17.  But  let  It  be  assumed  that 
it  did  have  this  power,  it  can  still  be  said 
that  it  never  exercised  it.  It  is  true  that 
some  of  the  members  of  the  county  central 
committee  avsumed  to  act  for  the  committee: 
less  than  a  quorum  of  such  committee  met 
and  went  through  the  form  of  deposing  the 
old  executive  committee,  and  attempted  to 


put  a  new  one  In  its  place.  But  their  act  In 
this  regard  was  void.  It  is  a  well-established 
parliamentary  rule  that  it  requires  a  majority 
of  the  whole  number  of  the  members  of  any 
board  or  committee  in  order  to  constitute  a 
quorum  for  the  transaction  of  business,  unless 
authority  be  given  to  a  less  number  by  the 
body  constituting  it  29  Cyc.  1688;  United 
States  V.  Ballin,  144  U.  S.  1,  12  Sup.  Ct  507, 
36  L.  Ed.  321 ;  Helskell  v.  The  Mayor,  etc:, 
63  Md.  125,  4  Atl.  116,  57  Am.  Rep.  308 ;  E3x 
parte  WiUcocks,  7  Oow.  (N.  X.)  402,  17  Am. 
Dec.  525;  Commonwealth  ex  rel.  Clark  v. 
Read,  2  Ashm.  (Pa.)  261;  Cotton  Mills  v. 
Commissioners  of  Cleveland  County,  108  N. 
O.  678,  13  S.  E.  271 ;  Standford  v.  Ellington, 
117  N.  C.  158,  23  S.  B.  250,  30  L.  R.  A.  532, 
53  Am.  St  Rep.  580;  Blacket  v.  Bllzard,  17 
E.  C.  L.  508;  Spencer  v.  Maloney,  28  Colo. 
38,  62  Pac.  830. 

The  full  membership  of  the  county  central 
committee  was  ten,  and  only  five  members  of 
the  old  central  committee  were  present  when 
they  assumed  to  depose  the  old  executive 
committee.  They  first  attempted  to  fill  a 
vacancy  In  the  central  committee;  but,  ac- 
cording to  the  law  above  cited,  they  were 
powerless  even  to  fill  a  vacancy.  The  new 
member  was  not  a  lawfully  constituted  com- 
mitteeman, and  all  their  proceedings  were 
void.  A  quorum  was  Just  as  much  lacking 
after  the  pretended  ai^polntment  of  the  new 
member  as  before.  So  that,  applying  the 
rules  and  principles  of  law  regulating  bodies 
of  like  nature — and  I  know  of  nothing  else 
to  apply  in  the  decision  of  a  matter,  whether 
it  relate  to  personal  rights,  property  rights, 
or  political  rights — the  entire  proceeding  by 
the  old  central  committee  was  only  a  pre- 
tense, and  was  absolutely  void,  and  con- 
ferred no  authority  on  the  new  executive 
commtttee.  It  then  follows,  as  a  matter  of 
course,  that  the  old  executive  committee 
was  the  regrular  one,  and  that  the  central 
committee  chosen  at  the  primary  election, 
held  pursuant  to  its  call,  was  the  regularly 
constituted  new  Republican  central  commit- 
tee, and  that  R.  E.  Mitchell,  the  chairman 
of  the  new  executive  committee  appointed 
by  it,  is  now  the  regularly  constituted  chair- 
man of  the  Republican  executive  committee 
of  Mason  coun^.  I  do  not  think  the  politi- 
cal wrong  attempted  to  be  consummated  by 
less  than  a  quorum  of  the  old  central  com- 
mittee should  be  sustained  in  a  court  of  Jus- 
tice on  the  ground  that  such  action  has  t>een 
sanctioned  by  committees  appointed  by  con- 
gressional and  senatorial  conventions,  and 
by  the  state  central  committee.  Two  wrongs 
cannot  make  a  right,  even  though  the  right 
be  only  a  political  one.  So  that,  instead  of 
the  relator's  showing  himself  entitled  to  the 
office  which  he  seeks,  if  the  position  of 
ballot  commissioner  can  properly  be  called 
an  office,  by  a  clear  legal  right  thereto,  ae 
the  authorities  all  hold  he  should  do  before 
the  writ  win  lie.  his  own  pleadings  show 
that  bis  dalm  is  without  legal  foundation. 
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Relying  upon  the  law  In  general,  govern- 
ing the  use  of  the  writ  of  mandamus,  and 
upon  the  decisions  of  this  court  In  the  Mar- 
cum  Case,  42  "W.  Va.  263,  26  S.  E.  281,  36 
L.  R.  A.  296,  and  the  later  Dent  Case,  45 
W.  Va.  750,  32  S.  R  250,  in  particular,  I 
would  refuse  the  writ  In  this  case. 

POFFENBARGER,  3^  absent 


•68  W.  Va.  76). 

8TATB  T.  PISCIONERI  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  25,  1910.) 

(Bifllobiu  iv  the  Com-*.) 

1.  Indioimert  and  Information  (J  132*)— 
JoiRDBB  OF  Offenses— Election. 

If  different  counts  in  a  felony  indictment 
charge  separate  and  distinct  offenses,  and  are 
inserted  therein  for  the  purpose  of  meeting  the 
varying  phases  of  evidence  relative  to  the  same 
criminal  transaction,  the  prosecuting  attorney 
will  not  be  required  to  elect  as  to  the  conut  on 
which  he  will  proceed  to  trial. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  Si  425-453;  Dec. 
Dig.  S  182.*) 

2.  Cbihinal  Law  (§  37*)— Connivance  to 
EiNTRAP  Offenders — EJstect. 

Where  one  offended  against  waives  none  of 
his  rights,  and  the  offender  alone  is  responsible 
for  the  criminal  intent,  the  nature  or  quality  oC 
the  offense  will  not  he  affected  bv  the  fact  that 
the  party  offended  against  connived  at  the  of- 
fense  or  assisted  the  offender  for  the  purpose  of 
entrapping  and  convicting  him  of  the  cnme. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  42:  Dec  Dig.  §  37;*  Bur- 
glary, Cent  Dig.  {  23.] 

3.  Conspiract  (J  30*)— OONBPIBACT  TO  Take 
Pbofertt  by  Force  or  Threat  Aoairbt 
THE  Owner's  Consent— "Red  Men's  Act." 

The  so-called  Red  Men's  Act,  being  Code 
1906,  c.  148,  IS  9,  10,  contemplates  a  taking  of 
property  by  force  or  threats  and  against  the 
owner's  consent,  in  pursuance  of  a  conspiracy 
for  the  purpose,  and  applies  to  any  takmg  of 
that  character. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  §i  53-67;   Dec.  Dig.  {  30.*] 

4.  Criuinal  Law  (8  1159*)- Writ  of  EhtRoa 
— Review — Verdict  on  Conflictinq  Evi- 
dence. 

The  verdict  of  a  jury  deduced  from  con- 
flicting evidence  and  involving  judgment  as  to 
the  credibility  of  witnesses  only  will  not  be  dis- 
turbed upon  writ  of  error  on  the  ground  that 
it  is  contrary  to  the  evidence. 

[Ed.  Note.— For  othpr  cases,  see  Criminal 
Iaw.  Cent  Dig.  §f  3074-3083;  Dec  Dig.  { 
ll.».*] 

(Additional  St/llaiut  hy  Editorial  Staff.) 

5.  Cbiminal  Law  (5  1178*)— Writ  of  E^brob 

— ASSIONMENTS  OF  ErKOR— WaIV^R. 

Where  an  assignment  of  error  relative  to 
mlings  on  evidence  is  a  general  one  not  pointing 
oat  the  alleged  erroneous  rulings,  and  no  bill 
of  exceptions  or  brief  points  out  any  particular 
alleged  erroneous  ruling  in  such  regard,  and  no 
argument  has  been  presented  or  direct  refer- 
ence made  to  any  ruling  on  evidence,  the  Su- 


preme Court  of  Appeals  may  assume  that  the 
assignment  is  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,    Cent   Dig.   {{  3011-3013;    Dec.   Dig.  S 

a  Griminai.  Law  (J  901*)— TriaI/— Motion 
FOR  Verdict  of  Not  Guu-tt- Waiver. 
A  motion  by  accused  at  the  close  of  the 
state's  evidence  to  exclude  the  evidence  and  di- 
rect a  verdict  of  "not  guilty"  was  waived  by  the 
introduction  of  evidence  in  behalf  of  accused. 

[Ed.  -<Cote. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2124;    Dec.  Dig.  %  901.*] 

Error  from  Circuit  Court,  Marlon  County. 

Frank  Plsdonerl  and  others  were  convict- 
ed of  Black  Hand  practices,  and  they  bring 
error.  AfBnned. 

Howard  N.  Ogden,  for  plaintiffs  In  error. 
Wm.  a.  Conley,  Atty.  Gen.,  and  Frank 
Lively,  for  the  Stajte,  .  • 

ROBINSON,    P.      Frank    Plscioneri    and 

eighteen  others,  all  natives  of  Italy,  were 
indicted*  and  put  on  trial,  jointly,  for  alleged 
Black  Hand  practices.  Nine  of  the  accused 
were  convicted  of  a  felony  and  sentenced  to 
ten  years  Imprisonment  In  the  penitentiary. 
The  others,  ten  in  number,  were  convicted  of 
a  misdemeanor.  All  those  convicted  of  a 
felony,  being  Plscioneri  and  eight  others,  and 
one  of  those  convicted  of  a  misdemeanor,  Joe 
Ferraro,  have  prosecuted  this  writ  of  error. 

The  charge  was  brought  against  these  nine- 
teen men  by  an  Italian  youth  named  Berar- 
delli.  A  narrative  of  the  evidence  would 
make  interesting  reading  along  the  line  of 
the  modern  detective  story.  But  no  proper 
purpose  will  be  served  here  by  mere  enter- 
tainment of  this  kind.  It  will  suffice  to  refer 
to  such  facts  only  as  need  be  mentioned  for 
an  intelligible  disposition  of  the  various  as- 
signments of  error. 

Originally  the  Indictment  contained  five 
counts.  The  first  three  were  quashed,  leav- 
ing the  trial  to  proceed  upon  the  fourth  and 
fifth  counts.  When  all  the  evidence  was  ad- 
duced, and  before  the  Jury  retired,  the  prose- 
cuting attorney  asked  for  a  verdict  on  the 
fifth  count  only.  And  it  is  on  this  count 
alone  that  the  judgment  of  conviction  rests. 
The  offense  therein  charged  Is  that  provided 
against  by  Code  1906,  c.  148,  fS  9,  10,  com- 
monly known  as  the  Red  Men's  Act  In  this 
count  it  was  returned  by  the  grand  jury,  in 
snbstance,  that  the  defendants,  at  a  stated 
time,  in  the  coanty  of  Marlon,  did  felonious- 
ly and  unlawfully  combine  and  conspire  with 
each  other  and  among  themselves,  under  the 
name  of  Black  Hand,  for  the  purpose  of 
stealing,  taking  and  carrying  away  certain 
specifically  named  personal  property,  of  a 
specifically  named  value,  not  their  own  nor 
the  property  of  either  of  them,  but  of  the 
property  of  Berardelll,  and  that  in  pursnance 
of  such  combination  and  conspiracy  the  de- 
fendants then  and  there  feloniously  did  steal. 


•For  other  cues  see  same  topic  and  notion  NUMBER  la  Deo.  Dig.  *  Am.  Die.  Key  No.  Sorlea  A  Rep'r  Indozw 
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take  and  carry  away  the  property  aforesaid. 
This  charge  la  directly  within  the  terms  of 
the  statute  upon  which  It  Is  founded.  The 
moticm  to  quash  the  fifth  count  was  properly 
overruled.  The  assignment  of  error  In  this 
particular  is  not  well  taken. 

The  court  did  not  err  in  refusing  to  com- 
pel the  prosecuting  attorney  to  elect  wheth- 
er the  trial  should  be  had  upon  the  fourth  or 
the  fifth  count  of.the  indictment  Th^fourth 
count  charged  that  the  defendants  combined 
and  conspired  with  each  other  and  among 
themselves,  under  the  name  of  Black  Hand, 
for  the  purpose  of  Inflicting  punishment  and 
bodily  injury  upon  Berardelli,  and  that  In 
pursuance  of  such  combination  and  conspira- 
cy they  did  inflict  punishment  and  bodily  in- 
jury up<xi  him,  by  wounding  him  with  intent 
to  maim,  disfigure,  disable,  and  liIU  him. 
But  the  prosecuting  attorney  introduced  no 
evidence  tending  to  establish  the  act  of  felo- 
ny alleged  in  this  fourth  count — the  infliction 
of  punishment  or  bodily  Injury  in  pursuance 
of  a  combination  or  conspiracy  for  the  pur- 
pose. The  evidence  Introduced  on  behalf  of 
the  state  fitted  the  fifth  count  only,  and  the 
prosecuting  attorney  elected  to  rely  on  that 
count  alone,  and  so  announced  befcnre  the 
case  went  to  the  Jury.  The  defendants  were 
not  made  to  meet  two  distinct  accusations; 
they  were  made  to  meet  the  one  proved. 
Plainly  these  two  counts  were  Inserted  In 
the  Indictment  for  the  purpose  of  covering 
the  varying  phases  of  the  same  alleged  crim- 
inal transaction.  "It  Is  every  day's  practice 
to  charge  a  felony  In  ditferent  ways  in  sev- 
eral counts,  for  the  purpose  of  meeting  the 
evidence  as  It  may  come  out  In  the  trial; 
each  of  the  counts  on  the  face  of  the  indict- 
ment purports  to  be  for  a  distinct  and  sepa- 
rate offense,  and  the  Jury  very  frequently 
find  a  general  verdict  on  all  the  counts,  al- 
though only  one  offense  is  proved;  but  no  one 
ever  supposed  that  formed  a  ground  for  ar- 
resting the  judgment.  If  the  different  counts 
are  inserted  In  good  faith,  for  the  purpose 
of  meeting  a  single  charge,  the  court  will  not 
even  compel  the  prosecutor  to  elect."  Kane 
▼.  Pec^le,  8  Wend.  (N.  Y.)  211;  State  v. 
Smith,  24  W.  Va.  814. 

The  assignment  of  error  In  relation  to  the 
admission  and  refusal  of  evidence  Is  a  general 
one  only.  It  does  not  point  out  the  alleged  er- 
roneous rulings  of  the  court  Nor  is  our  attri- 
tion directly  called  by  bill  of  exceptions  or 
brief  to  any  particular  alleged  erroneous  rul- 
ing In  this  regard.  We  are  only  referred  by  the 
assignment  generally  to  the  stenographer's 
transcript  To  find  error,  if  it  exists,  we 
must  search  through  the  mass  of  testimony 
and  pass  upon  every  objection  and  ruling 
therein  noted.  Ordinarily  we  would  not  do 
so.  "The  particular  evidence  must  be  speci- 
fied out  of  the  great  mass."  State  v.  Bing- 
ham, 42  W.  Va.  234,  24  S.  B.  883.  Most  ap- 
propriately could  we  observe  this  rule  in  the 
case  at  hand.    Since  no  argument  has  been 


presented  or  direct  reference  made  to  any 
ruling  In  the  matter  of  admitting  or  refusing 
evidence,  well  could  we  assume  that  no  error 
In  this  behalf  exists  and  that  the  assignment 
Is  abandoned.  But  In  view  of  the  grave 
character  of  the  case  and  the  unusual  num- 
ber of  persons  whose  liberties  are  affected 
we  have  examined  each  of  the  ruUugs 
throughout  the  transcript  of  the  evidence. 
No  error  is  observed.  Wisdom,  caution,  re- 
gard for  the  rights  of  thotse  on  trial,  appear 
to  have  been  exercised  by  the  learned  trial 
judge  at  every  stage. 

The  motion  made  at  the  close  of  the  intro- 
duction of  the  State's  evidence  to  exclude 
that  evidence  and  to  direct  a  verdict  of  not 
guilty  was  properly  overruled.  The  allega- 
tions of  the  fifth  count  of  the  Indictment 
were  proved.  A  case  had  been  made  by  the 
State.  But  at  any  rate  defendants  did  not 
choose  to  rely  on  this  motion.  They  waived 
It  by  Introducing  evidence  in  their  behalf. 
They  cannot  therefore,  rely  upon  it  here, 
and  assign  the  action  of  the  court  thereon  as 
error. 

It  Is  submitted  that  the  two  instructions 
requested  by  the  State  should  not  Iiave  been 
given,  because,  it  Is  said,  there  vras  no  evi< 
dence  of  the  alleged  conspiracy  or  combina- 
tion upon  which  to  base  them.  Evidence  tend- 
ing to  establish  such  conspiracy  and  com- 
bination had  beoi  adduced.  The  statute  It- 
self pronounces  a  rule  of  evidence  applicable 
In  this  particular.  Code,  c.  148,  f  10.  We 
perceive  no  error  in  the  giving  of  these  In- 
structions. 

The  two  instructions  requested  by  defend- 
ants were  not  warranted  and  were  properly 
refused.  These  prc^osed  instructions  were 
counter  to  the  following  sound  proiwsltlons 
of  law:  "When  a  party  has  formed  a  guilty 
Intent  to  commit  a  crime,  any  person  may 
furnish  opportunities,  or  even  lend  assistance 
to  the  criminal,  with  the  commendable  pur- 
pose of  exiMslng  or  punishing  him.  Where 
the  prosecutor  waives  none  of  his  rights,  and 
simply  aids  an  offender,  or  connives  at  his 
offense  for  the  purpose  of  entrapping  and 
convicting  him  of  the  crime,  the  nature  or 
quality  of  the  wrongdoer's  offense  will  be  In 
no  wise  affected."  See  case  note,  81  Am. 
Dec.  365;  12  Cyc.  160;  1  Blsh.  Cr.  Law,  { 
262;  1  McClaln,  Cr.  Law,  §  118.  If  defend- 
ants committed  the  crime  charged  and  were 
in  no  way  procured  to  commit  It,  if  the 
guilty  Intent  that  caused.  Its  commission  was 
tit  all  times  their  own,  then  they  must  an- 
swer for  the  offense,  regardless  of  the  trap 
laid  for  them.  The  mere  fact  that  the  mon- 
ey taken  from  Berardelli  was  marked  and 
furnished  to  him  by  the  prosecuting  attor- 
ney, and  that  defendants  were  thus  entrap- 
ped Into  the  hands  of  officers  on  the  watch, 
cannot  alter  the  case  if  defendants  at  all 
times  were  responsible  for  the  guilty  intent 
to  commit  the  crime.  And  though  Berardel- 
li went  voluntarily  to  their  meeting  place  for 
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the  purpose  of  entrapping  them,  and  not,  as 
be  says,  because  of  fear  that  be  would  be 
harmed  If  be  did  not,  the  case  Is  the  same 
as  long  as  defendants  alone  were  the  orig- 
inators of  the  guilty  Intent  to  commit  the 
unlawful  deed.  The  refused  Instructions 
wholly  ignored  any  premise  as  to  responsi- 
bility for  the  guilty  intent.  They  were 
properly  excluded  from  the  Jury. 

It  is  usual  practice  to  return  a  Jury  to  its 
room  for  further  consideration  of  tbe  case 
when  they  bring  in  a  verdict  that  responds 
to  something  not  within  their  province.  The 
court  did  not  err  in  refusing  to  receive  a 
verdict  of  misdemeanor  on  the  first  count  of 
the  indictment.  That  count  had  been  quash- 
ed. It  was  proper  to  return  them  after  the 
pertinent  explanation  which  the  court  made 
in  the  premises.  Nor  did  the  court  err  in 
directing  that  the  verdict  finally  brought  in 
be  put  in  proper  form.  This  is  ordinary  and 
ancient  practice  and  no  good  reason  has  ever 
been  assigned  why  It  should  not  be  followed. 

The  remaining  assignment  of  error  relates 
to  the  action  of  the  court  In  refusing  to  set 
aside  the  verdict  as  contrary  to  law  and  the 
evidence.  The  argument  on  behalf  of  the 
defendants  Is  mainly  devoted  to  this  point 
It  Is  Insisted  that  the  so-called  Red  Men's 
Act  does  not  apply  to  the  case  proved — in 
short  that  the  evidence  does  not  fit  the  in- 
dictment This  position  is  not  tenable.  The 
evidence  on  behalf  of  tbe  State  tended  di- 
rectly to  establish  the  unlawful  conspiracy 
and  the  fe'onlous  acts  proceeding  therefrom 
as  alleged  in  the  count  upon  which  the  ver- 
dict is  returned.  We  cannot  say  that  the 
Legislature  did  not  contemplate  such  a  case 
^•i  the  one  presented  when  that  case  is  dl- 
.-ectly  within  the  terms  of  tbe  act  This 
law  must  apply  to  any  offense  which  is  de- 
scribed by  Its  language  and  Is  within  its  spir- 
it and  purposes.  It  must  apply  whenever  a 
conspiracy  or  combination  for  any  of  the 
unlawful  purposes  named  is  proved,  and  the 
felonious  act  pursuant  to  that  conspiracy  or 
combination  and  within  the  scope  of  the 
statute  is  established.  The  evidence  In  this 
case  clearly  tended  to  establish  a  conspiracy 
under  the  name  of  Black  Hand  for  the  pur- 
pose of  taking  and  carrying  away  the  mon- 
ey of  BerardelU,  and  the  actual  taking  and 
carrying  away  of  his  money  by  repeated 
thrents  of  grave  harm,  In  pursuance  of  such 
const  >i  racy.  Taking  Berardelli's  testimony 
as  true,  and  the  Jury  evidently  gave  it  that 
credence,  and  considering  the  corroborating 
facts  and  circumstances  shown,  we  find  ev- 
idence that  these  defendants  confederated 
together  for  the  purpose  of  compelling  him 
to  Join  the  Black  Hand  society  and  to  give 
up  to  them  the  sum  of  thirty  dollars,  or,  as 
an  alternative,  to  give  them  twenty  dollars, 
stay  out  of  the  society,  and  keep  silent  under 
pain  of  death.    And  there  is  evidence  that 


certain  of  the  defendants  did  by  Insistent 
threats  of  bodily  harm  and  even  death  com- 
pel BerardelU  to  turn  over  to  them  the  thir- 
ty dollars  they  demanded.  It  is  shown  that 
those  who  have  been  convicted  of  felony  took 
his  nxmey  by  the  force  of  repeated  and  in- 
sistent threats,  by  the  act  of  surrounding 
him  at  the  so-called  Initiation  into  the  so- 
ciety, and  by  the  exhibition  of  deadly  weap- 
ons at  that  time.  BerardelU  says  that  he 
was  compelled  to  attend  the  meeting  and  to 
give  up  tb6  money  by  fear  of  death  if  he 
did  not  Such  a  taking  of  property  Is  by 
physical,  force,  or  at  least  against  the  own- 
er's consent  It  Is  clearly  within  the  Red 
Men's  Act  which,  it  has  been  held,  contem- 
plates a  taking  of  that  character.  State  v. 
Porter.  25  W.  Va.  685. 

Lengthy  and  able  argument  Is  made  to 
show  that  the  verdict  is  contrary  to  the  ev- 
idence. It  is  such  an  argument  as  should 
properly  have  been  addressed  to  the  Jury, 
as  no  doubt  it  was.  We  cannot  overturn 
the  finding  of  the  Jury  on  the  evidence, 
since  there  was  substantial  evidence  tending 
to  establish  the  felony  on  the  part  of  those 
convicted  of  it  and  of  the  misdemeanor  de- 
scribed by  the  statute  on  the  part  of  the 
others.  The  evidence  is  conflicting.  It  Is 
the  oral  testimony  of  witnesses.  BerardelU 
is  contradicted  by  the  defendants.  Yet  in 
striking  particulars  he  is  corroborated  by 
other  witnesses,  some  of  bis  own  nationali- 
ty, and  by  evidential  facts  and  circumstanc- 
es. The  Jury  were  the  sole  Judges  of  the 
conflicting  testimony.  The  witnesses  were 
before  them.  They  saw  the  manners  and 
countenances  of  those  witnesses.  They  were 
in  a  position  to  Judge  as  to  credibility.  It 
was  peculiarly  the  province  of  the  Jury  to 
do  so.  The  Jury  had  the  right  to  believe  one, 
if  they  deemed  him  alone  credible,  and  to 
disbelieve  others  they  deemed  not  credible. 
We  have  no  l^al  power  to  disturb  the  find- 
ing of  the  Jury,  since  it  is  deduced  from  con- 
filctlng  testimony  and  involves  Judgment  as 
to  the  credibility  of  witnesses.  If  there 
were  absolutely  no  evidence  of  the  crime 
charged,  it  would  be  otherwise.  "To  set 
aside  a  verdict  In  such  a  case,  approved  by 
a  circuit  court,  would  be  an  abuse  of  power. 
Of  what  force  the  constitution  in  its  guaran- 
ty of  a  Jury  trial,  if  in  such  case  an  appel- 
late court  can  set  aside  a  verdict  only  be- 
cause it  differs  with  the  Jury?"  State  v. 
Stowers,  66  W.  Va.  203,  66  S.  E.  326. 

A  diligent  and  careful  review  of  the  record 
fails  to  disclose  that  any  error  has  been  com- 
mitted to  the  prejudice  of  those  on  trial. 
The  Judgment  of  conviction  and  sentence  for 
a  felony  against  Frank  Plsdoneri  and  tbe 
eight  others,  and  the  judgment  of  convic- 
tion and  sentence  for  a  misdemeanor  against 
Joe  Ferraro,  must  b*  affirmed.  It  will  be  so 
ordered. 
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STATE  ex  pel.  TOWNSBND.  State  Tax  Com'r, 
V.  BOARD  OF  EDUCATION  OF  SCHOOL 
DIST.  OF  PARKBRSBURG  ct  al. 

(Supieme  Court  of  Appeals  of  West  Tlisioia. 
Oct  25,  1910.) 

(Byllahut  hy  the  Court.) 

1.  Schools  and  School  Distkicts  (!  108*)— 
Taxation— Statutoet  Pkovisions. 

The  proviso  Incorporated  in  section  21  of 
chapter  27  of  the  Acts  of  1908.  as  an  amend- 
ment, by  chapter  90  of  the  Acts  of  1909  (Code 
Sapp.  1909.  I  1579),  authorizing  the  board  of 
education  of  any  district  which  contains  an  in- 
corporated city  or  town  where  a  graded  or  high 
school  is  maintained,  which  is  continued  for  » 
longer  period  than  six  months,  to  lay  a  levy,  in 
addition  to  the  general  levies  in  said  section  pro- 
vided for,  sufficient  for  all  purposes  to  conduct  the 
schools  of  said  city  or  town  for  the  term  fixed, 
applies  to  independent  school  districts  in  which 
such  graded  and  high  schools  are  maintained. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  IHg.  {  108.*] 

2.  Schools  and  School  Distbicts  (S  108*)— 
Taxation— Statutory  Pkovisions. 

When  necessary  to  accomplish  the  purposes 
of  said  proviso,  such  additional  levy  may  in- 
clude provision  for  the  enlargement  of  the 
school  buildings  of  such  city  or  town,  or  the 
erection  of  additional  new  buildings  therefor; 
but  said  provision  contemplates  relief  only  in 
cases  of  immediate  necessity,  not  mere  conven- 
ience nor  future  exigencies. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  S  108.*] 

3.  Statutes  (§  245*)— Construction  —  Stat- 
utes Delegating  Power  of  Taxation. 

Statutes,  delegating  the  power  of  taxation, 
fall  under  the  strict  rule  of  interpretation,  but 
this  rule  does  not  authorize  the  courts  to  place 
a  construction  or  interpretation  upon  them,  so 
narrow  as  to  withhold  or  deny  powers  plainly 
given. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  326;  Dec  Dig.  {  iW5.*] 

Mandamus  by  the  State,  on  relation  of 
T.  C.  Townsend,  State  Tax  Commissioner, 
against  the  Board  of  Education  of  the  School 
District  of  Parkersburg,  and  others.  Writ 
refused. 

T.  C.  Townsend  and  Wm  G.  Oonley,  Atty. 
Gen.,  for  petitioner.  V.  B.  Archer,  for  re- 
spondent Board  of  Education. 

POFPENBARGER,  J.  Charging  Illegality 
In  the  levy  for  building  purposes,  laid  by 
the  board  of  education  of  the  independent 
school  district  of  Parkersburg,  for  the  cur- 
rent year,  the  State  T&x  Oommlssloner  s^ks 
a  peremptory  writ  of  mandamus  to  cmnpel 
said  board  to  lay  a  legal  and  proper  levy. 
The  question  of  legality  in  the  levy  turns 
upon  the  interpretation  of  a  certain  proviso 
In  section  21  of  chapter  27  of  the  Acts  of 
1908,  as  amended  and  re-enacted  by  chap- 
ter 90  of  the  Acts  of  1909.  That  section 
limits  the  general  levy  for  building  pur- 
poses, after  the  year  1906,  to  12^^  cents  on 
each  $100  of  valuation.  An  amount  In  addi- 
tion thereto  sufficient  to  pay  the  Interest  on 
any  outstanding  bonds,  and  so  much  of  the 


principal  as  is  required  to  be  paid  in  the 
year  for  which  the  levy  is  laid,  may  be  rais- 
ed also.  As  a  levy  for  the  principal  and 
interest  of  bonds  can  be  used  for  no  other 
purpose,  thia  provision  may  be  left  out  of 
consideration,  and  1214  cents  on  the  $100 
accepted  as  the  limitation.  The  proviso  in 
question  allows  an  additional  levy  for  cer- 
tain purposes,  in  certain  districts,  under 
certain  circumstances.  It  reads  as  follows: 
"Provided,  however,  that  in  any  district 
which  contains  an  incorporated  city  or  town 
where  a  graded  or  high  school  is  maintained, 
which  is  continued  for  a  longer  period  than 
six  months,  the  board  of  education  shall 
have  authority  to  lay  a  levy  in  addition  to 
the  levies  above  si>eclfied  sufficient  for  all 
purposes  to  conduct  the  schools  of  said  city 
or  town  for  the  term  fixed." 

The  first  and  most  Important  contention  is 
that  this  proviso  Is  Inapplicable  to  independ- 
ent school  districts,  for  the  reason  that 
"district,"  as  used  In  our  statutes,  relating 
to  education,  ordinarily  means  the  magis- 
terial district,  which,  under  the  general  law, 
in  the  absence  of  any  special  'provision,  con- 
stitutes a  school  district  for  which  a  board  of 
education  is  provided.  Indei>endent  school 
districts  are  the  creatures  of  special  stat- 
utes, by  which  certain  areas  are  carved  out 
of  the  general  districts,  for  the  purpose,  and 
separate  boards  of  education  created  for  the 
management  of  the  schools  therein.  Section 
IGl  of  chapter  27  of  the  Acts  of  1908,  pro- 
viding that  "the  words  used  In  this  chap- 
ter and  In  any  proceedings  pursuant  thereto, 
shall,  unless  the  context  clearly  indicates  a 
different  meaning,  be  construed  as  follows: 
*  *  *  District  shall  not  mean  Independ- 
ent district,"  is  relied  upon  as  emphasizing 
this  argument. 

It  is  also  supplemented  by  reference  to 
certain  graded  and  high  schools  which  mag- 
isterial district  boards  of  education  are  au- 
thorized to  establish,  as  being  the  kind  of 
graded  and  high  schools  the  Legislature  had 
in  view,  when  it  inserted  this  clause.  Sec- 
tion 28  of  chapter  27  of  the  Acts  of  1908  au- 
thorizes the  board  of  education  of  any  dis- 
trict In  which  there  is  a  town,  village  or 
densely  peculated  neighborhood,  having  two 
or  more  schools  In  the  same  building,  to  es- 
tablish a  graded  school  therein,  and  also  to 
establish  a  high  school,  if  there  are  four  or 
more  schools  in  the  same  building;  and  sec- 
tion 30  of  said  chapter  authorizes  the  es- 
tablishment of  a  high  school  In  any  district 
by  a  three-fifths  votes  of  the  voters  of  the 
district,  voting  upon  the  question,  under  a 
submission  thereof  by  the  board.  To  such 
graded  and  high  schools  the  pupils  of  the  en- 
tire district  are  admissible.  Such  schools 
are  undoubtedly  within  the  meaning  of  this 
clause,  provided  they  are  continued  for  more 
than  six  months  and  located  in  incorporat- 
ed cities  or  towns,  and  it  Is  Insisted  that  no 
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other  graded  or  high  schoola  are  contemplat- 
ed by  it  Section  161  of  tbe  chapter  defines 
graded  and  high  schools,  bnt  that  chapter 
does  not  authorize  the  creation  of  any  such 
schools,  otherwise  than  in  the  manner  and 
under  the  circumstances  stated.  As  there 
la  nothing  In  sections  28  and  30  to  broaden 
the  meaning  of  the  term  "district,"  It  Is  al- 
most certain  that  these  sections  are  applica- 
ble only  to  boards  of  education  of  magis- 
terial districts.  If  nothing  more  appeared, 
tbe  position  of  the  relator  would  be  very 
strong,   if  not   indeed,   impregnable. 

It  iB  to  be  observed,  however,  that  many  of 
the  special  acts,  creating  independent  school 
districts,  provide  for  the  grading  of  the 
schools  therein,  either  in  express  terms,  or 
by  the  vesting  of  liberal  powers  in  the 
boards  of  education  which  permit  them  to 
grade  the  schools.  The  special  act,  creating 
the  Independent  School  District  of  Parkers- 
bnrg,  expressly  authorizes  the  board  of  edu- 
cation to  maintain  high  schools  and  evening 
schools,  and  requires  it  to  establish  a  system 
of  grades  by  which  admission  to  the  high 
schools  shall  be  regulated.  The  independent 
school  district  boards  of  education  and  the 
levies  to  be  laid  by  them,  as  well  as  the 
magisterial  district  boards  of  education  and 
the  levies  to  be  laid  by  them,  constitute  parts 
of  the  subject-matter  of  section  21  of  chap- 
tw  27  of  the  Acts  of  1908,  as  said  section  has 
been  amended  and  re-enacted.  This  being 
true,  may  not  the  graded  and  hlgb  schools 
of  these  Independent  school  districts  be  In- 
dnded  in  the  proviso  along  with  graded  and 
high  schools,  established  by  magisterial  dis- 
trict boards?  This  depends  upon  the  mean- 
ing of  that  clause,  considered  as  a  part  of 
the  section  and  in  the  light  of  its  terms  and 
provisions  and  those  of  the  general  law,  al- 
ready referred  to.  They  are  of  the  class  of 
schools  mentioned,  difFerlng  from  others  of 
the  class  only  in  respect  to  tbe  Idnd  of  dis- 
tricts in  which  they  are. 

The  opening  clause  or  paragraph  of  said 
section  21  says  "it  shall  be  the  duty  of  th^ 
board  of  education  of  such  district  or  inde- 
pendent district,  at  a  meeting  to  be  held  on 
tlie  second  Tuesday  in  August,  to  ascertain 
the  condition  of  the  fiscal  affairs  of  the  dis- 
trict and  malce  up  an  itemized  statement 
thereof."  It  then  proceeds  to  designate  what 
shall  be  shown  in  that  statement  and  what 
shall  be  done  by  these  boards  of  education, 
referring  to  them  and  their  districts  always 
by  the  singular  terms  "district,"  "board,"  and 
"board  of  education,"  in  the  manner  In  which 
the  word  "district"  is  used  In  the  quotation 
above,  where  it  undoubtedly  refers  to  both 
classes  of  districts  and  means  either  of 
them.  In  this  way,  the  term  "district"  is 
used  at  least  eight  times  before  the  first  pro- 
viso is  reached,  and  the  term  "tioard"  at 
least  six  times.  The  first  proviso  does  not 
use  any  of  these  words  or  any  other  to  des- 
ignate a  district  or  board.    The  next  proviso 


is  the  one  In  question,  and  It  uses  the  term 
"any  district,"  foUovTlng  the  mode  of  desig- 
nation, adhered  to  throughout  the  whole 
section  down  to  that  point,  from  the  opening- 
paragraph,  for  both  classes  of  boards  of  edu- 
cation. If  the  Legislature,  instead  of  doing 
that,  had  used  tbe  term  "district  and  inde- 
pendent district,"  to  indicate  both,  when 
both  were  intended,  and  "district"  when 
the  magristo'lal  district  was  intended,  and 
"lndei)endent  district"  when  that  Icind  of 
district  was  intended,  down  to  this  proviso, 
there  could  be  no  doubt  that  tihe  term  "any 
district,"  used  in  It,  would  limit  the  refer- 
ence to  a  magisterial  district  But  as  the 
word  "district"  has  been  used  over  and  over 
in  the  section  for  both  classes,  and  that  mode 
of  designation  was  never  interrupted  or 
discontinued  before  this  proviso  was  reach- 
ed, there  can  be  no  doubt  that  It  Is  used  here, 
as  In  all  these  other  instances,  to  include 
both.  That  it  does  include  both  In  tbe  oth- 
er Instances  Is  not  only  plain,  bnt  necessary 
to  the  effectuation  of  the  legislative  intent 
Otherwise,  there  would  be  no  limitation  up- 
on the  powers  of  boards  of  education  of  In- 
dependent school  districts  In  respect  to  the 
amount  of  money  they  can  raise  by  taxation. 
As  it  Includes  both  In  all  those  cases,  why 
not  In  this?  What  is  there  to  distinguish  It 
or  indicate  that  it  is  used  here  in  a  sense  dif- 
ferent from  that  in  which  It  is  used  in  that 
portion  of  the  section  which  Immediately 
precedes  It  and  stands  In  juxtaposition  with 
It?  If  all  that  goes  before,  comes  right  up 
to,  and  hitches  on  to,  this  clause,  is  not  to 
be  considered  as  its  context,  casting  light 
upon  the  meaning  of  Its  terms,  I  have  mis- 
conceived the  definition  of  the  word  "con- 
text" used  in  section  161  of  the  chapter.  As 
there  is  no  classification  of  graded  and  high 
schools,  for  the  purposes  of  this  clause,  and 
both  classes  of  boards  of  education  have 
legally  constituted  graded  and  high  schools 
under  their  supervision,  and  the  word  "dis- 
trict," as  used  in  It  Includes  both  classes  of 
districts,  we  are  clearly  of  the  opinion  that 
this  additional  levy  Is  intended,  when  nec- 
essary, for  the  support  of  all  graded  and 
high  schools,  maintained  for  more  than  six 
months  in  Incorporated  cities  and  tovrns. 

The  defendant  laid  a  levy  of  18  cents  on 
each  $100  for  building  purposes,  which  is 
5%  c^its  above  the  ordinary  limit.  This 
addition  was  intended  to  cover  the  cost  of 
erecting  new  school  buildings  or  the  comple- 
tion thereof.  In  said  section  21,  as  amend- 
ed and  re-enacted,  another  new  provision  was 
inserted,  authorizing  the  state  superintend- 
ent of  schools  to  make  a  requisition  upon 
the  auditor  for  a  sufficient  sum  out  of  the 
general  school  fund,  not  exceeding  $15,000 
In  any  one  year,  for  the  purpose  of  supple- 
menting the  building  funds  of  districts,  in 
which  a  levy  of  12^  cents  is  not  sufficient 
to  meet  all  tbe  outlay  for  necessary  expenses 
for  the  school  year,  properly  chargeable  to 
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the  ibnUdlng  fnnd,  such  as  repairs,  fuel,  Jan- 
itor service  and  institute  per  diem,  not  in- 
cluding the  purchase  of  land  or  the  erection 
of  new  buildings.  This  provision  is  express- 
ly applicable  to  both  districts  and  Independ- 
ent districts.  It  Is  contended  here  that  the 
defendant  may  avail  Itself  of  this  fund.  If 
a  12%  cent  levy  is  insufficient  for  its  build- 
ing exx)enses  for  this  year,  and  that,  inas- 
much as  it  may  do  so,  it  cannot  lay  an  addi- 
tional levy  for  building  purposes,  no  authority 
being  given  anywhere,  in  terms,  for  ad- 
ditional money  for  the  erection  of  new  build- 
ings. This  provision  and  the  other  clause  in 
question  were  Inserted  in  the  section  at  the 
same  time.  It  is  altogether  probable  that  a 
board  of  education  cannot  avail  Itself  of 
both.  Likely  such  as  may  claim  the  benefit 
of  the  provision  for  an  additional  levy  are 
impliedly  excepted  from  the  provision  for 
sui^lementlng  the  'building  fund,  in  cases  in 
which  sufficient  money  cannot  be  raised  by 
the  ordinary  levy  of  12%  cents.  The  provi- 
sions ought  to  be  so  construed  as  to  harmo- 
nize with  one  another.  The  Instances  in 
which  the  additional  levy  is  available  are 
limited  by  the  terms  of  the  proviso.  It  can 
only  be  had  for  gn^aded  and  high  schools, 
maintained  in  incorporated  cities  and  towns 
for  more  than  six  months.  It  cannot  be  laid 
in  the  numerous  magisterial  districts  in  which 
there  are  no  such  graded  or  high  schools,  and 
in  some  of  which  the  property  valuations 
are  comparatively  low.  No  doubt  the  drafts- 
man of  these  two  amendments  had  In  his 
mind  a  comprehensive  system  or  plan  for 
supplementing  the  levies  of  all  classes  of 
boards  of  education,  in  all  those  Instances  in 
which  there  "would  prohaWy  be  necessity  for 
additional  money.  It  is  altogether  Improb- 
able that  either  he  or  the  Legislature  intend- 
ed any  conflict  (between  the  two  provisions 
of  the  plan,  or  any  duplication  or  cumula- 
tion of  relief.  The  first  measure  provides  re- 
lief for  certain  graded  and  high  schools. 
This  Impliedly  negatives  any  other  supple- 
mentary relief  for  them.  Expresslo  unius  est 
exclusio  alterlus.  This  having  been  done  there 
remained  a  large  number  of  other  schools, 
likely  to  suffer  from  deficiencies  in  building 
funds,  for  which  provision  should  be  made. 
Hence  the  occasion  for  the  second  measure 
of  the  supplementary  plan,  applicable,  as  a 
rule,  only  to  the  country  districts,  needing 
smaller  amounts  of  money,  and  yet  less  able 
to  'bear  an  additional  tax  than  the  compara- 
tively wealthy  incorporated  cities  'and  towns 
or  districts  containing  them.  We  are  of  the 
opinion,  therefore,  that  the  supplementary 
fund  from  the  state  treasury  Is  not  available 
for  the  schools  mentioned  In  the  proviso,  now 
under  consideration,  even  if  right  In  them  to 
resort  thereto  would  deny  them  right  to  re- 
lief by  means  of  an  additional  levy. 

The  inhibition  upon  the  use  of  the  supple- 
mentary fund  from  the  state  treasury  for  the 
purchase  of  land  and  erection  of  new  build- 


ings is  relied  upon  and  urged  here,  as  dis- 
closing a  legislative  policy  of  hostility  to  the 
purchase  of  land  and  erection  of  buildings 
with  funds  arising  from  a  mere  supplemen- 
tary levy.  This  contention  is  that  express 
prohibition  of  such  use  of  one  supplementary 
fund  raises  an  implied  prohibition  in  respect 
to  the  other.  Express  terms  are  not  often 
rendered  nugatory  solely  by  a  mere  lmplica> 
tion.and  never  by  an  unnecessary  one.  This 
proviso  says  the  board  of  education  shall 
have  authority  to  lay  an  additional  levy  suf- 
ficient for  all  purposes  to  conduct  the  schools 
of  said  city  or  town  for  the  term  fixed.  If 
this  contemplates  an  additional  levy  for  the 
buUdlng  fund  only,  as  is  contended  by  the 
relator  and  admitted  at  the  bar  by  the  at> 
tomey  for  the  respondent,  the  phrase  "for 
all  purposes''  is  very  broad  and  significant. 
It  necessarily  means  for  all  building  fund 
purposes,  among  which  are  the  purchase  of 
lands  and  erection  of  buildings.  If  the  clause 
is  applicable  to  both  building  and  teachers 
funds,  a  question  we  do  not  decide,  since 
there  is  no  additional  levy  for  the  teachers 
fund,  there  might  be  ground  for  the  conten- 
tion that  the  word  "all"  should  be  read 
"both,"  there  being  two,  and  only  two,  stat- 
utory classes  of  funds;  but  this  would  be 
very  technical  and  fall  short  of  the  plaia 
and  ordinary  signification  of  the  terms  ac- 
tually used.  The  restriction  would  have  to 
arise  ex  necessitate,  or  from  legislative  in- 
tent, disclosed  by  the  context  The  court 
cannot  arbitrarily  limit  It  It  Is  well  to  re- 
member also  the  considerations  upon  which 
the  Legislature  may  be  supposed  to  have 
made  its  classification  of  districts  and  schools 
for  purposes  of  supplementary  relief.  In 
the  country  districts,  a  sudden  and  large  in- 
crease of  population  and  taxable  wealth.  In- 
cident to  the  growth  and  development  of  cit- 
ies and  towns,  imperiously  demanding  en- 
largement of  old  school  buildings  and  the 
erection  of  new  ones,  does  not  often  occur; 
and,  when  it  does,  it  naturally  and  inevitably 
brings  Into  existence  "a  town,  village  or 
densely  populated  neighborhood"  in  each  dis- 
trict most  of  which  are  Incorporated,  which 
enables  the  board  of  education  thereof  to 
establish  graded  and  high  schools  and  claim 
the  benefit  of  the  additional  levy  provision, 
under  circumstances,  rendering  new  build- 
ings necessary.  It  alters  the  character  of  the 
district  making  a  portion  of  It  urban  and 
incorporated  Instead  of  rural.  Thus  the  Leg- 
islature may  have  seen  probable  necessity  for 
such  expenditures,  in  respect  to  one  class  of 
schools,  and  none  In  respect  to  the  other, 
and  framed  its  two  measures  of  supplemen- 
tary relief  accordingly.  Giving  effect  to  the 
phrase  "for  all  purposes,"  according  to  the 
ordinary  meaning  of  Its  terms,  agreeably  to 
the  rules  of  construction,  and  finding  it  to 
be  In  conformity  with  a  reasonable  and  plau- 
sible theory,  made  manifest  for  the  general 
i  purpose  of  the  two  clauses,  inserted  In  the 
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section  by  way  of  amendment,  we  are  of  the 
opinion  tliat  It  Includes  expenditures  for  new 
buildings,  when  necessary  to  carry  on  the 
schools  of  the  class  specified  for  the  term 
fixed. 

We  are  also  of  the  opinion  that  the  le- 
spondent  has  shown  a  necessity  for  each  an 
expenditure.  The  retnm,  verified  by  oath, 
Bhows  an  overcrowded  condition  of  the  school 
buUdlDgs,  detrimental  to  the  Interests  of  the 
pupils,  and  an  utter  lack  of  room  for  at  least 
600  pupils,  ibonnd  by  the  compulsory  provi- 
sions of  the  law  to  attend  school.  According 
to  the  return,  this  vast  number  of  school 
children,  entitled  to  the  benefit  of  the  school 
funds  to  which  their  parents  have  contribut- 
ed as  taxpayers,  and  required  by  law  to  avail 
themselves  of  it,  are  not  In  school,  and  can- 
not be  admitted  because  of  lack  of  room  for 
them  In  the  school  buildings.  In  law,  they 
constitute  a  part  of  the  schools,  and  the  pro- 
vision of  additional  school  rooms  Is  neces- 
sary to  the  conduct  of  the  school  for  the 
term  of  10  months  fixed — necessary  for  this 
year.  Without  such  provision,  the  school  can- 
not be  so  conducted  as  to  include  these  500 
pupils  as  the  law  contemplates.  That  the 
new  buildings  will  be  permanent  and  the 
benefit  of  this  expenditure  extend  to  future 
terms  and  years  is  a  mere  incident  or  se- 
quence, not  excluded  by  any  terms  used  in  the 
clause.  If  this  were  ap  insuperable  objec- 
tion to  the  allowance  of  the  expenditure,  it 
would  exclude  blackboards,  repairs  to  plumb- 
ing and  heating  apparatus,  stairways,  walks, 
and  many  other  things,  which  it  is  apparent 
the  Legislature  could  not  have  Intended  to 
exclude.  The  suggestion  of  intent  that  such 
exigencies  as  the  one  disclosed  here  should 
be  met  by  the  renting  of  rooms  or  some  oth- 
er temporary  expedient  utterly  falls  for  the 
obvious  reason  that  such  means  are  not  al- 
ways available.  Whether  relief  of  that  kind 
could  <be  provided  in  this  Instance  is  not 
shown.  What  its  rifect  would  be,  if  it  had 
tieen  disclosed,  we  are  not  called  upon  to  say. 

Lest  the  efTect  of  this  decision  and  the 
grounds  upon  which  It  stands  may  be  misap- 
prehended, however,  we  observe  that  neces- 
sity for  the  maintenance  and  reasonable  efil- 
ciency  of  the  schools  for  the  single  term  of 
the  year  In  which  It  Is  laid,  Is  the  only  Justi- 
fication of  such  an  additional  levy  It  can- 
not be  laid  merely  for  future  purposes,  nor 
In  an  amount  beyond  reasonable  necessity  for 
a  present  exigency. 

We  have  nothing  to  do  with  the  wisdom  or 
folly  of  this  legislation.  That  was  a  ques- 
tion for  the  Legislature.  It  is  the  province 
of  courts  to  ascertain  and  declare,  not  what 
the  Legislature  should  or  should  not  have 
done,  except  in  those  cases  in  which  it  is 
said  to  have  exceeded  its  powers,  but  only 
what  it  has  or  has  not  done. 

Acts,  delegating  the  power   of  taxation, 


such  as  this,  fall  onder  the  rule  of  strict 
construction,  but  that  rule  does  not  authorize 
the  courts  to  withhold  what  has  t>een  plainly 
granted  by  the  terms  used,  nor  to  restrain 
the  meaning  of  such  terms  for  the  purpose 
of  witholdtng  the  power,  when  no  sound  rea- 
son therefor,  found  in  the  legislation  Itself 
or  in  some  firmly  established  principle  of 
public  policy,  can  be  discerned. 

For  these  reasons,  the  peremptory  wrltv 
prayed  for,  wlU  be  refused. 


(«8  W.  Va.  16) 
REYNOLDS  v.  REYNOLDS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  25,  1910.) 

(SyUabut  by  the  Court.) 

1.  DivoKCE   (§  133*)— Desertion— SuFFioimr- 

OT  OF  E)VIDBNCE. 

To  justify  a  decree  of  divorce  on  the  ground 
of  desertion  or  abandonment  without  justifiable 
cause,  the  evidence  thereof  must  be  full  and 
clear. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig:.  i§  446-448;  Dec.  Dig.  fi  133.«] 

2.  DivoBCB    (i   109*)— Desertion— EviDBWCB. 

Desertion  cannot  be  inferred  from  the  fact 
that  the  parties  do  not  live  or  cohabit  together. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  S  109.  •] 

3.  DivoBCB  (I  37*)- Desertion— "JusTiFiABia 
Cause." 

Justifiable  cause,  which  will  excuse  a  hus- 
band or  wife,  from  leaving  the  other,  must  be 
such  as  could  be  made  the  foundation  of  a  di- 
vorce from  bed  and  board. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  Si  130-132 ;    Dec.  Dig.  {  37.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3909,  3910.] 

4.  Divorce  (i  37*)— DESEBTiow-^trBTiFiABi.B 
Cause. 

The  conduct  of  the  one  party,  which  will 
justify  desertion  by  the  other,  must  be  of  such  a 
nature  as  is  inconsistent  with  the  marital  rela- 
tions, or  to  render  cohabitation  unsafe. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  §g  130-132;    Dec.  Dig.  i  37.»] 

5.  Divorce  (5  37*)— Desertion-^ustifiablb 
Cause— Evidence. 

A  case  in  which  the  facta  proven  were  held 
to  be  insufficient  to  constitute  good  grounds  of 
desertion. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  $§  130-132;    Dec.  Dig.  §  37.»] 

C.  Divorce  (|  37*)— Desertion— Justifiabi,» 
Cause— Refusal  of  Sexual  Intercourse. 
Neither  the  refusal   of  sexual  intercourse, 

nor  the  fact   that  the  parties  occupy   separate 

houses  or  apartments,  will  alone  constitute  good 

grounds  for  desertion. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 

Dig.  Si  130-132;    Dec.  Dig.  §  37.*] 

7.  Divorce  (S  242*)— From  Bed  and  Board- 
Permanent  Alimony. 

It  is  error  for  a  court,  upon  decreeing  a 
divorce  from  bed  and  board,  to  vest  the  title  to 
the  husband's  real  estate  in  fee  in  the  wife  as 
permanent  alimony,  unless  there  be  special  cir- 
cumstonces  calling  for  such  decree. 

[ICd.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  681,  682 ;   Dec.  Dig.  §  242.*] 
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8.  DivoRci  (8  231*)  —  Alimont  —  Pbopbrtt 

Subject. 

The  general  rule  is  that  the  income  of  the 
husband,  whether  derived  or  to  be  derived  from 
his  personal  exertions,  or  from  permanent  prop- 
erty, or  from  l>oth,  is  the  fund  from  which  ali- 
mony is  derived,  and  from  which  there  should  be 
a  personal  decree,  the  amount  to  be  determined 
by  the  circumstances  of  each  particular  case. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  i  658;   Dec  Dig.  S  231.*] 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  Emma  F.  Reynolds  against  Wil- 
liam O.  Reynolds.  Decree  for  plaintiff,  and 
defendant  appeals.  AfBrmed  in  part,  re- 
Tersed  In  part,  and  remanded. 

J.  F.  Laird,  for  appellant  Thomas  Cole- 
man, E.  L.  Coleman,  and  W.  H.  Wolfe,  Jr., 
for  appellee. 

MILLER,  J.  The  plaintUT,  for  alleged  de- 
sertion of  her  by  defendant,  sought  a  decree 
of  dirorce  a  mensa  et  thoro,  and,  the  cus- 
tody of  her  infant  daughter,  an^  that  the  In- 
terest, being  the  one  fourth  undivided  inter- 
est of  her  husband,  in  a  certain  lot  in  the 
dty  of  Parkersburg,  be  transferred  to  her 
as  permanent  alimony,  and  general  relief. 
An  attachment  for  $2,000.00,  the  approximate 
value  of  said  lot,  as  alleged  In  the  bill,  was 
also  sued  out  and  levied  -by  the  sheriff 
thereon. 

The  original  decree  pronounced  December 
20,  1907,  In  accordance  with  the  prayer  of 
the  bill,  adjudged  that  plaintiff  and  defend- 
ant be  and  they  were  thereby  divorced  from 
bed  and  board,  and  the  care  and  custody  of 
their  infant  daughter,  Marion  Freda,  was 
given  the  plaintiff.  And  the  court  being  of 
the  opinion  that  the  Interest  of  defendant  In 
said  house  and  lot  was  a  reasonable  amount 
for  her  alimony  and  the  support  and  main- 
tenance of  said  infant,  it  was  further  decreed 
that  plaintiff  have  conveyed  to  her  as  perma- 
nent alimony  said  one  fourth  undivided  in- 
terest In  fee  simple;  and  on  January  7,  1908, 
as  the  record  shows,  a  deed  therefor  was 
made,  executed  and  delivered  to  plaintiff  by 
a  commissioner  appointed  for  that  purpose. 

On  April  25,  1908,  at  a  special  term  of  the 
circuit  court,  defendant  appeared  openly,  and 
on  bis  petition,  subsequently  amended,  and 
bond  for  costs  filed,  as  provided  by  section 
14,  Ch.  124,  and  section  25,  Ch.  106,  Code 
1906,  the  cause  was  reinstated  on  the  dodi- 
et,  and  petitioner  permitted  to  make  defense. 

On  December  30,  1908,  the  cause  was 
brought  on  again  to  be  heard  on  the  papers 
and  proceedings  filed  at  the  date  of  the  origi- 
nal decree,  and  upon  the  answer  and  cross- 
bill of  defendant,  depositions  and  proofs 
taken,  the  demurrer  of  plaintiff  to  said  an- 
swer and  cross-bill,  previously  overruled,  the 
demurrer  of  Thomas  Coleman  thereto,  previ- 
ously sustained,  but  amended  aM  to  him  and 
not  demurred  to  as  amended,  and  the  court 
being  of  opinion  that  defendant  was  not  en- 


titled to  the  relief  prayed  for  In  his  answer, 
it  was  thereupon  again  adjudged,  ordered 
and  decreed,  in  accordance  with  section  26, 
Ch.  106,  Code  1906,  that  the  prayer  of  de- 
fendant's cross-bill  answer  be  denied,  and 
that  the  decree  entered  In  said  cause,  De- 
cember 20,  1907,  be  ratified  and  confirmed, 
and  that  plaintiff  and  Thomas  Coleman  re- 
cover of  defendant  and  John  F.  Laird,  sure- 
ty, their  costs. 

It  is  from  the  decree  of  December  30, 1906, 
so  ratifying  and  confirming  the  original  de- 
cree of  December  20,  1907,  that  this  appeal 
is  prosecuted. 

Three  questions  are  presented  for  decision: 
First,  was  plaintiff,  on  the  record  as  finally 
presented,  entitled  to  a  divorce  from  bed  and 
board?  Second,  and  if  divorce  was  properly 
decreed  did  the  court  err  in  decreeing  that 
the  interest  of  defendant  in  said  house  and 
lot  be  conveyed  to  plaintiff  as  permanent  ali- 
mony? And,  third,  if  plaintiff  was  not  enti- 
tled to  the  relief  prayed  for  and  decreed  her, 
was  defendant  in  his  cross-bill  answer  enti- 
tled to  a  decree  of  divorce  from  bed  and 
board  as  prayed  for  therein?  Of  course  if 
we  afBrm  the  first  proposition,  we  would 
necessarily  negative  the  third,  for  both  par- 
ties could  not  be  entitled  to  a  divorce.  Wass 
v.  Wass,  41  W.  Va.  126,  23  8.  E.  537. 

Defendant  denies  the  charge  of  willful 
abandonment  He  does  not  deny  that  he 
absented  himself  from  home  at  or  about 
the  times  charged  in  the  bill,  but  alleges  aa 
good  cause  therefor,  cruel  and  Inhuman  treat- 
ment by  plaintiff.  The  acts  and  conduct  of 
plaintiff  mainly  relied  on  are,  that  in  Decem- 
ber, 1908,  on  going  to  his  home,  plaintiff  as- 
saulted him  without  cause,  with  a  pair  of 
scissors,  and  ordered  him  away;  that  in 
1904,  on  returning  home,  she  refused  him  a 
bed,  and  all  marital  rights;  also  prior  neg- 
lect to  visit  him  in  the  hospital,  and  to  ad- 
minister to  his  wants  and  necessities  In  time 
of  sickness,  and  other  causes,  all  of  which 
are  relied  on  and  charged  against  her  In  his 
cross-bill  answer  as  ground  for  affirmative 
relief. 

The  record  shows  that  these  parties  were 
married  In  1874;  that  three  children  were 
bom  to  them,  the  oldest  now  about  thirty 
years,  and  the  youngest  about  ten  years  of 
age;  that  almost  from  the  beginning  theii 
relations  became  strained,  and  have  so  con- 
tinued to  the  present;  that  nt  one  time  after 
the  birth  of  the  first  child,  plaintiff  absented 
herself  from  defendant,  leaving  the  child, 
and  was  gone  for  several  months,  her  ex- 
cuse given  being  that  nothing  was  furnished 
her  to  eat;  that  on  several  occasions  defend- 
ant absented  himself  and  was  gone  out  of 
the  state  for  months,  the  last  time,  before 
the  institution  of  this  suit  for  about  a  year; 
that  he  had  not  cohabited  with  plaintiff 
since  December,  1903,  but  continued  to  pro- 
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vide  for  her,  to  some  extent  at  least,  antU  he 
left  the  state  In  December,  1906»  and  there- 
after ceased  to  make  any  provision  for  the 
maintenance  of  his  wife  or  infant  daughter. 

To  establish  her  right  to  the  decree  the 
burden  was  upon  the  plaintiff  to  show  wil- 
ful desertion  or  abandonment  of  her  by  de- 
fendant, without  Justifiable  cause,  and  the 
evidence  thereof  must  be  full  and  clear. 
Tillls  V.  TlUls,  55  W.  Va.  198,  46  S.  E.  926; 
Burk  T.  Burk,  21  W.  Va.  445 ;  Bailey  v.  Bail- 
ey, 21  Grat  (Va.)  43;  Carr  v.  Carr,  22  Grat 
(Va.)  168.  Desertion  can  not  be  inferred 
from  the  fact  that  the  parties  do  not  live  to- 
gether. Burk  V.  Burk  and  Bailey  v.  Bailey, 
supra.  Defendant  does  not  deny,  but  admits, 
absence  from,  but  alleged  continued  support 
of  defendant  and  daughter  after  December^ 
1903,  and  absence  without  support  since  Au- 
gust, 1906.  Justifiable  cause  which  will  ex- 
cuse a  husband  or  wife  from  leaving  the 
other  must  be  such  as  could  be  made  the 
foiuidatlon  of  a  judicial  proceeding  for  di- 
vorce a  mensa  et  thoro.  Alklre  v.  Alkire, 
33  W.  Va.  517,  11  S.  E.  11 ;  Martin  v.  Mar- 
tin, 33  W.  Va.  695,  11  S.  E.  12;  Carr  v. 
Carr,  22  Grat  (Va.)  168;  Harris  v.  Harris, 
31  Grat.  (Va.)  13.  But  the  conduct  of  one 
party  to  justify  the  other  In  leaving  must 
be  of  such  a  nature  as  to  be  inconsistent 
with  the  marital  relation,  or  to  render  co- 
habitation unsafe.  Keezer  on  Marriage  and 
Divorce,  |  142,  and  cases  cited  in  note.  The 
question  then  remains,  was  his  desertion  or 
abandonment  Justifiable  in  law,  so  as  to  de- 
prive plaintiff  of  the  right  to  a  decree  of 
divorce? 

The  first  and  foremost  fact  relied  on  by 
defendant  is  that  in  December,  1903,  when  he 
went  to  his  home,  or  the  place  where  his 
wife  and  child  resided,  she  assaulted  him, 
without  cause,  with  a  pair  of  scissors,  and 
ordered  him  to  get  out.  There  were  three 
witnesses  to  this  transaction,  the  plaintiff, 
the  defendant,  and  a  nearby  neighbor.  This 
is  a  very  important  factor  In  the  case,  for 
here  is  where  the  final  breaking  off  of  all 
marriage  relations  appears  to  have  begun. 
Referring  to  this  time,  defendant  says:  "I 
walked  in  the  house  and  had  begun  to  let 
the  ashes  out  of  the  grate  and  my  little 
daughter  laid  her  breast  across  me  and  my 
wife  Jumped  up  with  a  pair  of  scissors  and 
I  backed  out  of  the  room  and  slie  told  me  to 
go  out  of  there,  and  I  said  Mrs.  Reynolds,  1 
will  go  out  but  it  will  be  a  long  time  before 
I  come  back  and  she  went  out  and  called  the 
police.  •  »  •  She  did  not  strike  me  ex- 
actly, but  she  came  at  me  holding  the  scis- 
sors in  front  of  her  and  I  backed  out  ot 
tlie  door  In  front  of  the  scissors.  •  •  '  • 
She  followed."  He  further  testified  his  be- 
lief that  she  would  have  struck  him  with 
the  scissors  if  he  bad  not  backed  out;  that 
he  never  afterwards  returned  to  his  wife's 
home  to  live;  that  he  was  unable  there- 
after to  live  or  cohabit  with  her,  because 
site  was  quarrelsome  and  abusive  every  time 


he  went  home;  that  she  was  a  woman  of 
very  high  temper,  and  when  she  exhibited  her 
temper  towards  him,  he  would  try  to  reason 
with  her,  and  he  would  sometimes  tell  her 
that  was  no  way  for  her  to  act,  and  would 
walk  away  and  leave  her.  M.  G.  Neale,  a 
neighbor,  who  witnessed,  in  part,  the  occur- 
rence In  December,  1903,  testified  that  he 
walked  out  on  the  front  porch  and  heard 
Mrs.  Reynolds  call  for  the  police;  that  about 
that  time  Mr.  Reynolds  came  out,  and  she 
told  him  to  go  and  stay  and  not  come  back 
again;  tliat  Reynolds  replied  that  when  he 
went  he  would  be  gone  a  long  while.  The 
testimony  of  Mrs.  Reynolds,  respecting  this 
occurrence,  was,  that  when  defendant  came 
up  to  the  house  he  said  "Where's  babe?"  and 
then  sat  down  awhile;  that  she  was  sitting 
at  the  stand  and  was  sewing,  when  he  com- 
menced fussing  about  Frank;  that  she  had 
the  scissors  in  her  hand  and  said,  "Here,  now, 
leave  Frank  alone;  you  are  always  fussing 
about  E^nk";  that  Frank  was  In  the  hos- 
pital at  the  time;  that  defendant  sat  there 
awhile,  and  pretty  soon  got  up  and  acted  like 
he  was  going  to  hit  her,  and  that  she  then 
ran  out  and  "hollered,  murder";  that  he  then 
got  up  to  go  out,  and  she  said  "get  out,"  but 
meant  for  him  to  leave  her  alone;  that  she 
did  not  call  the  police,  but  "hollered  mur- 
der"; and  that  she  did  not  In  any  way  at- 
tempt to  strike  or  stick  her  husband  with  the 
scissors.  She  furthermore  says,  that  defend- 
ant WHS  at  liberty  to  come  home  after  this 
Incident,  If  he  wanted  to;  that  nobody  drove 
him  away;  that  she  at  no  time  ordered  him 
to  leave  home.  On  cross-examination  she  ad- 
mitted that  defendant  never  offered  to  hit  or 
assault  her  in  any  way,  but  she  thought  or 
was  afraid  he  was  going  to  do  so. 

To  the  facts  connected  with  this  Incident, 
defendant  would  link  some  prior  and  subse- 
quent conduct  of  plaintiff  towards  him, 
notably,  that  some  time  prior,  while  residing 
at  the  same  place,  date  not  given,  he  was 
taken  sick,  and  a  doctor  was  called  in;  that 
he  called  for  a  drink  of  water,  which  he 
needed  very  much,  and  heard  his  wife  say 
that  she  would  not  take  him  a  drink  of  wa- 
ter if  he  was  dying.  This  fact  is  denied  by 
plaintiff,  but  defendant  is  corroborated  by 
the  doctor,  but  the  doctor  fixes  the  time  in 
May,  1900.  At  another  time.  In  1903,  defend- 
ant broke  his  leg,  and  was  taken  to  the  (Jlty 
hospital,  four  or  five  blocks  from  his  resi- 
dence, where  he  remained  about  four  weeks. 
He  says,  his  wife  never  visited  him  there, 
or  did  anything  towards  nursing  or  caring 
for  him.  Plaintiff  admits  this,  but  says  as 
a  reason  for  it:  "I  did  not  think  I  ought  to 
the  way  he  treated  me." 

Another  incident  occurred  at  the  home,  in 
February,  1904  or  1905,  and  is  much  relied 
on.  Defendant  went  there,  apparently  to  re- 
new cohabitation,  but  was  not  there  more 
than  twenty  minutes,  he  says,  when  he  told 
plaintiff  that  he  wanted  to  stay  all  night, 
and  she  replied  they  had  no  bed  for  him. 
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and  he  said  all  right  He  states  that  she 
then  said  she  would  have  nothing  more  to  do 
with  him;  that  all  be  wanted  was  to  give 
ber  trouble — ^but  stUl  she  wanted  him  to  sup- 
port her;  that  she  refused  to  discbarge  ber 
wifely  duties  towards  bim,  and  refused  to 
<K>hablt  with  him  as  long  as  a  year  and  a 
balf  at  a  time;  that  she  said  She  would  have 
nothing  to  do  with  bim,  and  when  he  would 
be  down  town  and  would  go  home  she  would 
eay  she  would  have  nothing  to  do  with  a 
man  who  wanted  to  sleep'  with  a  woman  all 
the  time;  that  a  man  who  wanted  to  sleep 
with  a  woman  all  the  time  was  a  brute. 

Plaintiff  denies  these  charges;  denies  that 
she  denied  defendant  a  bed,  says  that  there 
were  plenty  of  beds  in  the  house,  but  even 
If  there  were  no  beds,  there  was  a  lounge. 
She  says  the  house  was  always  open  for  him 
to  come  In  and  stay  at  night,  and  live  vrlth 
ber  when  he  so  desired;  that  when  he  would 
go  out  she  would  shut  the  door. 

The  only  other  fact  of  importance  relied 
on  as  cause  for  desertion  was  the  treatment 
of  defendant  by  his  eldest  son,  Frank.  He 
frequently  quarreled  with  his  father,  as  be 
says,  because  his  father  failed  to  provide 
properly  for  bis  mother  and  sister.  At  one 
time  while  defendant  was  delivering  a  load 
of  coal  at  the  house,  he  threatened  if  his  fa- 
ther would  come  down  off  the  wagon  be 
would  whip  him.  Defendant  says  this  was 
in  the  presence  of  plaintiff  and  encouraged 
by  her.  She  denies  It,  but  on  the  contrary 
she  says  she  always  told  bim  to  treat  bis 
father  right. 

That  there  was  indifference,  if  not  positive 
neglect  by  plaintiff  of  her  marital  duties  and 
obligations  to  defendant  for  many  years,  the 
evidence.  Including  her  own  admissions, 
leaves  little  room  for  doubt  Defendant  Is 
proven  to  have  been  a  hard  worthing,  sober, 
industrious  and  peaceable  man.  He  evident- 
ly did  not  have  large  earning  capacities;  but 
he  seems  to  have  struggled  hard  to  get  along, 
and  although  he  evidently  did  not  provide 
very  bountifully  for  his  family,  he  had  little 
to  encourage  him  to  do  so,  but  seems  for  the 
greater  part  of  the  time  to  have  done  the  best 
he  was  capable  of  doing,  particularly  the  last 
two  years  before  he  left  them.  He  was  a 
common  teamster,  earning  when  driving 
teams  for  others,  about  nine  dollars  per  week. 

Has  defendant  made  out  a  case  Justifying 
his  desertion  and  abandonment?  The  decree 
of  the  court  below  was  that  he  had  not.  We 
are  unable  to  say  Its  decree  was  erroneous. 
l%e  evidence  of  plalntlfTs  actions  and  con- 
duct toward  him  is  not  suflSclent  we  think  to 
bring  the  case  within  the  rules  laid  down  In 
the  authorities  dted.  That  the  parties  quar- 
reled In  1903,  Is  admitted,  but.  It  is  not  clear- 
ly shown  that  plaintiff  by  violence  or  other- 
wise drove  defendant  away,  or  consented  to 
his  absence.  '  Defendant  admits  subsequent 
support,  and  bis  return  to  the  home  in  1904, 
or  1905,  and  plaintiff  denies  any  refusal  to 
cohabit  with  him.    Sowers'  Appeal,  89  Pa.  173; 


Cornish  v.  Cornish,  23  N.  J  Eq.  208.  Refusal 
of  sexual  Intercourse  Is  suggested.  This,  If 
without  sufficient  reason,  is  wrong;  but  It  Is 
not  good  ground  for  desertion,  as  cruel  and 
inhuman  treatment  Fritz  v.  Fritz,  138  111. 
438,  28  N.  E.  1058,  14  L.  K.  A.  685,  32  Am. 
St  Rep.  156,  citing,  among  other  cases,  Reid 
V.  Reid,  21  N.  J.  Bq.  331;  Southwlck  v.  South- 
wlck,  97  Mass.  327,  93  Am.  Dec.  95.  It  is 
said  in  14  Cyc.  612,  that  this  is  the  weight 
of  authority.  Occupation  of  separate  apart- 
ments Is  not  desertion.  Throckmorton  v. 
Throckmorton,  86  Va.  768,  11  S.  E.  289;  Reed 
V.  Reed,  62  Ark.  611,  37  S.  W.  230.  We  are 
of  opinion,  therefore,  to  affirm  the  decree  di- 
vorcing the  parties  from  bed  and  board. 

Responding  now  to  the  second  question 
presented  for  decision,  we  are  of  opinion 
that  the  court  below  erred  in  decreeing  that 
the  interest  of  defendant  in  said  bouse  and 
lot  be  conveyed  to  plaintiff  as  permanent 
alimony.  It  Is  undeniably  true  that  in  some 
states  in  the  absence  of  statutory  authority, 
in  others  where  statutory  power  is  given, 
the  courts,  on  decreeing  divorce,  have  as- 
serted the  right  to  vest  title  to  the  husband's 
property  in  the  wife  as  permanent  alimony. 
A  number  of  these  cases  are  cited  and  relied 
on  by  counsel  to  sustain  the  decree  here; 
notably  the  cases  from  Nevada.  We  will 
not  take  time  to  review  these  cases.  They 
are  all  collated  in  a  note  to  Clzek  v.  Clzek,  a 
Nebraska  case,  reported  in  5  Am.  &  Eng. 
Ann.  Gas.  464,  469.  In  another  case  note  to 
Kerr  v.  Kerr  (Pa.)  9  Am.  &  Eng.  Ann.  Cas. 
80,  90,  the  cases  upon  the  subject  making  a 
decree  for  alimony  a  lien  on  realty,  under 
statutes,  and  in  the  absence  of.  statutes,  in- 
cluding our  case  of  Goff  v.  Goff,  60  W.  Va. 
9,  53  S.  B.  769,  are  reviewed  and  discussed. 
In  the  note  to  the  first  case,  the  annotator 
says:  "Though  there  is  conflict  of  authori- 
ty, the  majority  rule  seems  to  be  that  a 
court,  ordinarily,  in  the  absence  of  statutory 
authority,  has  no  power,  upon  decreeing  a 
divorce,  to  vest  the  title  to  the  husband's 
property  In  the  wife  as  alimony."  Citing, 
among  the  cases,  supporting  this  proposition. 
Almond  v.  Almond,  4  Rand.  (Va.)  662,  15  Am. 
Dec.  781.  According  to  some  decisions,  refer- 
red to  In  this  note,  courts,  without  statutory 
power,  have  under  special  circumstances  de- 
creed that  title  to  real  estate  vested  In  the 
husband  be  transferred  to  the  wife;  as  for  ex- 
ample, when  the  property  was  obtained  with 
the  wife's  money,  or  by  her  lat>or  or  exer- 
tion. But  the  better  rule,  according  to  the 
authorities,  says  this  annotator.  Is  to  give 
the  wife  an  annual  allowance,  or  life  es- 
tate in  the  realty,  Instead  of  decreeing  her 
the  realty  in  fee.  In  Almond  v.  Almond, 
Judge  (3arr  says:  "Now,  the  claim  of  the 
wife  for  alimony  is  a  personal  claim  on  the 
husband:  she  has  no  Hen  on  any  specific 
property,  without  an  agreement  She  can 
no  more,  therefore,  ask  the  court  to  assig;ii 
her  this  negro,  or  that  tract  of  land,  than  a 
creditor  of  the  husband  could  come  Into 
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couil,  and  ask  Buch  assignment;  which  w« 
know,  without  a  particular  lien,  could  not  be 
done."  So  far  as  we  can  find  there  was  no 
statute  In  Virginia  at  the  time  of  this  deci- 
sion, (July,  1826)  relating  to  the  subject  of 
alimony.  The  first  statute  we  find  on  the 
subject  Is  section  4,  Ch.  122,  Acts  of  Assem- 
bly, 1847-48,  providing:  "That  in  granting 
dlYorces  under  this  act,  the  court  shall  have 
full  power  to  decree  perpetual  protection  to 
the  person  and  property  of  the  parties,  and 
to  decree  to  either,  out  of  the  property  of 
the  other,  such  maintenance  as  may  seem 
proper,  to  restore  to  the  injured  party,  as 
far  as  practicable,  the  rights  of  property  con- 
ferred by  the  marriage  on  the  other,  and  so 
to  dispose  of  the  custody  and  guardianship, 
and  provide  for  the  maintenance  of  the  is- 
sue, as,  under  all  the  circumstances,  may 
seem  rigbt."  No  specific  authority  Is  here 
found  for  the  transfer  of  the  fee  in  the  land 
by  way  of  alimony.  Section  11,  Ch.  64,  Code 
1906,  except  the  last  clause,  is  the  same  as 
section  12,  Ch.  109,  of  the  Code  of  1849. 
The  pertinent  provision  of  this  section  says, 
that  "uiion  decreeing  the  dissolution  of  a 
marriage,  and  also  upon  decreeing  a  divorce, 
whether  from  the  bond  of  matrimony  or 
from  bed  and  board,  the  court  may  maiie 
such  further  decree  as  It  shall  deem  expedi- 
ent, concerning  the  estate  and  maintenance 
of  the  parties,  or  either  of  them,  and  the 
care,  custody  and  maintenance  of  the  mi- 
nor children." 

But  the  power  of  courts  of  equity  to  de- 
cree alimony  did  not  originate  In  any  stat- 
nte.  It  is  a  power  inherent  in  them.  Stewart 
T.  Stewart,  27  W.  Va.  1C7,  172-173,  and  cas- 
es cited;  Carr  v.  Carr,  22  Grat.  Ann.  (Va.) 
168,  and.  notes.  It  had  its  origin  In  the  le- 
gal obligation  of  the  husband,  incident  to 
the  marriage  state,  to  maintain  his  wife  in 
a  manner  suited  to  his  means  and  social  po- 
sition. Harris  v.  Harris,  31  Grat  (Va.)  17. 
And  the  general  rule  is,  without  doubt,  that 
the  income  of  the  husband,  whether  derived 
or  to  be  derived  from  his  personal  exertions, 
or  from  permanent  property,  or  from  both, 
is  the  fund  from  which  alimony  is  derived, 
and  the  amount  will  depend  on  the  circum- 
stances of  each  case.  Cralle  y.  Cralle,  84  Va. 
202,  6  S.  E.  12.  Citing  Harris  v.  Harris,  and 
Carr  v.  Carr.  supra,  and  Myers  v.  Myers,  83 
Va.  806.  6  S.  E.  630.  The  power  given  by 
our  statute,  above  quoted,  existed  independ- 
ently of  the  statute.  The  statute  is  little 
more  than  an  affirmance  of  an  old  rule  or 
principle  of  equity  cognizance.  The  words 
"concerning  the  estate"  of  the  parties,  are 
evidently  meant  to  give  the  court  authority 
to  protect  each  party  in  the  possession  and 
enjoyment  of  his  or  her  respective  estate, 
subject  to  such  alimony  as  may  be  decreed, 
and  not  to  authorize  the  transfer  of  the  le- 
«al  title  to  the  land  by  way  of  alimony.  It 
was  said  by  Judge  Brannon,  in  Goft  v.  Gott, 


Enpra,  that  this  statute  is  very  broad,  suffi- 
cient, as  in  that  case,  to  justify  the  malting 
of  a  money  decree  for  alimony,  a  lien  on 
the  husband's  land,  and  to  enforce  the  same 
by  a  sale  of  the  property.  Farther  than  this 
we  are  not  dl8i>osed  by  judicial  interpreta- 
tion to  extend  the  statute. 

In  view  of  the  history  of  the  legislation  In 
Virginia,  and  In  this  state  on  this  subject, 
and  the  judicial  decisions  referred  to,  we  are 
disposed  to  arraign  ourselves  on  the  side  of 
the  greater  weight  of  authority,  in  denying 
the  power  of  the  court,  Independently  of  stat- 
ute, or  of  some  special  circumstances,  not 
present  in  this  case,  to  transfer  to  the  wife, 
as  permanent  alimony,  the  fee  simple  title 
of  the  husband  in  his  lands.  Especially 
should  this  rule  prevail  in  decreeing  a  di- 
vorce from  bed  and  board.  The  parties  may 
l)ecome  reconciled  and  be  rratored  to  all  their 
marital  rights  and  relations,  and  it  would 
be  bad  practice  to  lay  down  a  different  rule. 

Our  conclusion,  therefore,  is  to  reverse 
the  decree  below.  In  so  far  as  It  decrees  the 
transfer  of  defendant's  real  estate  to  his 
wife,  and  to  remand  the  cause  to  the  circuit 
court  with  directions,  to  make  a  reasonable 
money  decree  by  way  of  alimony,  making 
the  same  a  lien  on  defendant's  land ;  and  to 
set  aside  the  deed  from  Coleman,  special 
commissioner,  to  Mrs.  Reynolds,  and  to  can- 
cel, set  aside  and  annul  the  deed  from  her 
to  Coleman  for  an  interest  in  said  property. 
We  are  also  of  opinion  to  reverse  the  decree 
giving  costs  against  defendant  and  his  surety 
on  his  bond.  The  decree  here  will  be  accord- 
ingly. 


(88  W.  Va.  66) 
STATE  V.   WOODWARD. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  25,  1910.) 

(Syllalnu  iy  the  Court.) 

1.  CoKfirriTCTiONAi,  Law  (|  296*)— Cbiminai. 
LiAW  ({  1213*)— Due  PBOCB8s--CL08iNa  8a- 
i/)ONS  ON  Sunday. 

•  Sections  1  and  3  of  chapter  14,  Acts  Ex. 
Sesg.  1908  (Code  Supp.  1909,  §§  933al,  933a3), 
closmg  saloons  on  Sunday,  are  not  unconstitu- 
tional as  imposing  punishment  cruel  or  unusual 
or  disproportionate  to  the  offense,  or  depriving 
of  property  without  due  process. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |§  825-830,  835-846;  Dec. 
Dig.  S  296  ;*  Criminal  Law,  Cent  Dig.  §S  330i- 
3309;  Dec  Dig.  |  1213.»]  «   »»  «« 

2.  Criminal  Law  (J  5*)— Poweb  op  Legisla- 
ture— Creation  of  Crimes. 

The  Legislature  has  power  to  create  and 
define  crimes  and  fix  their  punishment,  so  only 
that  such  punishment  is  not  cruel  or  unusual  or 
disproportionate  to  the  offense. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  CJent.  Dig.  §§  3,  4;   Dec.  Dig.  §  5.*] 

3.  Intoxicating  Liquors  (|  6*)— Regulation 
BY  Legislature. 

The  Legislature  has  power  to  regulate  and 
restrict  the  sale  of  intoxicating  liquor,  and  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  *  Rep'r  Index** 
68  S.E.— 25 
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'^Toke  license  and  close  places  where  sold  un- 
der It  Dpon  conviction  of  offense  against  liquor 
law. 

[£>d.  Note.— For  other  casee,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  4;  Dec.  Dig.  {  6.*] 

(Additional  Bpllahtu  hv  Editorial  Staff.) 

4.  WoBDS  AND  PnBASBS— "Drawing." 

The  panishment  known  as  "drawing"  con- 
sists in  tying  the  culprit's  feet  to  a  horse's  tail 
and  dragging  him  along  the  ground  to  the  place 
of  his  execution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toI.  3,  pp.  2200,  2201;  TOl.  8,  p. 
7642.] 

5.  Criminal  Law  (8  1213*)— "Cbukl"   Pun- 
ishment. 

The  word  "cruel,"  as  used  in  the  Consti- 
tution, providing  that  cruel  and  unusual  pun- 
ishments shall  not  be  inflicted,  was  intended  to 
prohibit  torture,  agonizing  punishment,  but  ner- 
er  intended  to  abridge  the  selection  of  the  law- 
making power  of  such  kind  of  punishment  as 
was  deemed  most  effective  in  the  suppression  of 
crime. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  «{  3304-3309;  Dec.  Dig.  I 
1213.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1764-17C7 ;  vol.  8,  p.  7624.] 

Error  from  Circuit  Court,  Randolph 
County. 

James  R.  Woodw-ard  was  convicted  of 
keeping  open  a  saloon  on  Sunday,  and  brings 
error.    Affirmed. 

W.  B.  Maxwell,  for  plaintifC  In  error.  Wm. 
G.  Conley,  Atty.  Gen.,  for  the  State. 

BRANNON,  J.  By  chapter  14  of  the  ex- 
tra session  of  1908  (Code  Supp.  1909,  $  933al) 
a  new  offense  is  created.  In  its  first  section 
it  enacts  that:  "All  rooms,  except  drug 
stores,  where  any  of  the  liquors  mentioned 
in  section  one,  paragraph  c,  chapter  thirty- 
six,  acts  of  nineteen  hundred  and  five,  are 
sold  or  kept  for  sale,  either  at  wholesale  or 
retail,  shall  be  kept  closed  and  securely  lock- 
ed on  the  first  day  of  the  week,  commonly 
called  Sunday,  from  and  after  the  hour  of 
twelve  o'clock  Saturday  night  and  until  five 
o'clock  on  the  morning  of  the  succeeding 
Monday,  and  no  person  shall  be  permitted  in 
such  room  for  any  purpose  during  the  days 
and.  hours  when  it  is  by  law  or  ordinance 
required  to  be  closed.  All  openings  of  every 
sort  from  such  room  to  any  other  room, 
hall,  vestibule,  entrance  or  stairway,  situat- 
ed in  the  building,  or  from  such  room  to  any 
building  or  room  adjoining  the  room  in 
which  said  business  is  carried  on,  or  from 
such  room  to  any  basement  or  cellar,  cham- 
ber or  attic,  shall'  be  kept  securely  closed 
and  locked  on  said  first  day  of  the  week.'' 
Its  third  section  (section  933a3)  provides  that 
any  person,  his  agent  or  employ^,  violating 
the  first  section  "shall  on  conviction  be  fined 
not  less  than  fifty  dollars  nor  more  than  two 
hundred  and  fifty  dollars,  and  be  imprisoned 
In  the  county  jail  not  less  than  six  months 
nor  more  than  twelve  months ;  and  such  vio- 


lation By  an  agent  or  employ^  shall  be  deem- 
ed an  offense  as  well  by  the  principal  or 
employer,  and  they  may  be  indicted  for  the 
same  either  jointly  or  separately.  The  court 
before  which  such  conviction  is  had  shall  as 
a  part  of  Its  judgment  revoke  the  license 
granted  for  the  sale  of  spirituous  liquors  on 
said  premises,  and  shall  order  that  said 
room  and  premises  shall  not  be  used  for  the 
sale,  storage  or  manufacture  of  such  liq- 
uors for  one  year  from  and  after  such  con- 
viction." Under  this  James  R.  Woodward 
was  indicted  in  the  circuit  court  of  Ran- 
dolph county;  the  Indictment  charging  that, 
having  a  state  license  to  sell  at  retail  spir- 
ituous liquors,  he  did,  in  a  certain  room 
in  which  he  sold  and  kept  for  sale  spirituous 
liquors,  "unlawfully  unlock  and  open  the 
said  room  and  enter  therein  on  the  morning 
of  said  day,  being  the  first  day  of  the  week 
commonly  called  Sunday."  Woodward  was 
found  guilty  by.  a  jury,  and  the  judgment 
was  that  he  pay  a  fine  of  $50  and  be  confined 
in  jail  six  months,  and  that  his  liquor  license 
be  revoked,  and  that  the  room  where  he  sold 
and  kept  liquors  for  sale  should  not  be  used 
for  the  sale,  storage,  or  manufacture  of  such 
liquor  for  one  year  after  the  date  of  the 
judgment 

The  defendant  moved  the  court  to  quash 
the  indictment  and  for  a  new  trial;  but  the 
court  overruled  the  motions.  In  bis  motion 
to  quash  the  Indictment  he  suggested  that 
the  statute  is  contrary  to  the  fourteenth 
amendment  of  the  federal  Constitution  and 
section  10  of  article  3,  of  the  state  Constitu- 
tion (Code  1900,  p.  11),  both  providing  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  We 
cannot  see  that  the  statute  is  obnoxious  to 
that  objection.  It  provides  for  the  ordi- 
nary process  of  law  by  conviction  on  trial 
upon  indictment  I  need  not  cite  authority 
to  show  that  this  is  due  process  of  law. 
Surely,  so  far  as  fine  and  imprisonment  are 
concerned,  under  our  C<xi8tltution  he  must 
be  Indicted  and  tried  by  his  peers.  This  is 
in  the  highest  sense  due  process  of  law  under 
which  even  life  may  be  taken.  We  do  not 
think  that  that  feature  of  the  statute  which 
commands  the  court  on  conviction  to  revoke 
the  liquor  license  and  to  close  the  place  of 
sale  Is  any  more  open  to  constitutional  ob- 
jection, since  that  is  a  part  of  the  penalty 
prescribed  by  the  statute  for  the  offense  and 
is  inflicted  only  after  due  process  has  been 
had.  This  matter  falls  under  the  rule  that 
the  LeRislatnre  is  clothed  with  power  well- 
nigh  unlimited  to  define  crimes  and  fix  their 
punishment  So  Its  enactments  do  not  de- 
prive of  life,  liberty,  or  property  without  due 
process  of  law  and  the  judgment  of  a  man's 
peers  its  will  is  absolute.  It  can  take  life, 
it  can  take  liberty,  It  can  take  property,  for 
crime.     "The  I>eglslatures  of  the  different 
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states  bare  the  Inherent  power  to  prohibit 
and  punish  any  act  as  a  crime,  provided  they 
do  not  violate  the  restrictions  of  the  state 
and  federal  Constitutions;  and  the  courts 
cannot  look  further  into  the  propriety  of  a 
penal  statute  than  to  ascertain  whether  the 
Legislature  had  the  power  to  enact  It."  12 
Cyc.  136.  "The  power  of  the  Legislature  to 
Impose  fines  and  penalties  for  a  Tiolatlon  of 
its  statutory  requirements  Is  coeval  with 
government"  Mo.  P.  R.  Co.  v.  Ilumes,  115 
U.  S.  512,  6  Sup.  Ct  no,  2»  L.  Ed.  463. 
The  Legislature  Is  ordinarily  the  Judge  of 
the  expediency  of  treating  new  crimes,  and 
of  prescribing  penalties,  whether  light  or 
severe.  Commonwealth  v.  Murphy,  165  Mass. 
66,  42  N.  D.  504,  30  L.  R.  A.  734,  62  Am. 
St  Rep.  496;  Southern  Express  Co.  v.  Com- 
monwealth, 92  Va.  66,  22  a.  E.  809,  4  U  R.- 
A.  436.  For  such  a  fundamental  proposition 
I  need  cite  no  further  authority.  As  to  that 
feature  of  the  act  forfeiting  license  and  clos- 
ing the  saloon,  It  falls  under  the  power  to 
punish  after  conviction.  It  is  a  forfeiture 
which  may  as  validly  be  raiacted  as  the  Im- 
position of  Imprisonment  and  forfeiture  of 
money.  The  power  of  the  Legislature  to  de- 
clare what  are  nuisances  and  to  authorize 
their  removal  Is  established  clearly  by  au- 
thority. Lawton  v.  Steele,  152  U.  S.  133,  14 
Sup.  Ct.  499.  38  L.  Ed.  385 ;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct.  273,  31  h.  Ed. 
205 ;  Kidd  V.  Pearson.  128  U.  S.  623,  9  Sup. 
Ct  6,  32  L.  Ed.  346.  Klrkland  v.  State,  72 
Ark.  171,  78  S.  W.  770,  65  L.  R.  A.  76,  105 
Am.  St  Rep.  25,  2  Am.  &  Eng.  Ann.  Cas. 
242,  and  note,  Is  full  on  this  subject 

When  Woodwnrd  accepted  his  license,  he 
accepted  It  subject  to  legal  regulations,  and 
surely  for  a  violation  of  the  law  the  Leg- 
islature could  declare  its  forfeiture.  And  so 
It  might  authorize  the  closing  of  the  saloon 
as  the  Instrument  used  in  the  violation  of 
the  law.  Statutes  providing  forfeiture  of 
liquor  licenses  are  numerous  and  constitu- 
tional. Fines  may  be  Imposed,  and  this  is  a 
fine  levied  on  a  specific  article,  instead  of 
the  offender's  estate  at  large.  The  power  is 
universally  conceded,  says  Bishop's  Statutory 
Crimes,  S§  993,  1056.  So  license  may  be  re- 
voked. Id.,  f  1003a.  Our  very  Constitution 
gives  the  state  power  to  deal  with  the  evil 
resulting  from  Intoxicating  liquors  In  the 
provision  that  "laws  may  be  passed  regulat- 
ing or  prohibiting  the  sale  of  Intoxicating  liq- 
uors within  the  limits  of  this  state."  Article 
6, 1  46  (page  Ixill).  This  Is  a  very  great  pow- 
er; It  is  hard  to  say  where  Its  limits  are. 
It  may  make  any  kind  of  regulations  In  the 
wisdom  of  the  Legislature  adopted  to  regula- 
tion. This  power  falls  within  the  great  po- 
lice power  so  widespread  and  so  necessary  to 
«  state  government  Thcrugh  counsel  for 
Woodward  made  the  suggestion  In  the  mo- 
tion to  quash  the  indictment  that  the  act  de- 
prived of  life,  liberty  and  property  without 
dae  process,  he  seems  not  to  rely  on  It,  as 


he  does  not  pursue  It  In  his  brief.  He  seems 
rather  to  base  his  charge  of  iinconstltutional- 
Ity  on  that  provision  of  the  Constitution  of 
the  state  (article  3,  §  5,  p.  1)  saying  that: 
"Excessive  ball  shall  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual 
punishment  Inflicted.  Penalties  shall  be  pro- 
portioned to  the  character  and  degree  of  the 
offense."  What  is  meant  by  the  provislwi 
against  cruel  and  uuusual  punishment?  It 
is  hard  to  say  definitely.  Here  is  something 
prohibited,  and  in  order  to  say  what  this 
is  we  must  revert  to  the  past  to  ascertain 
what  is  the  evil  to  be  remedied.  Within  the 
pale  of  due  process,  the  Legislature  has  pow- 
er to  define  crimes  and  fix  punishments, 
great  though  they  may  be,  limited  only  by 
the  provislcm  that  they  shall  not  be  cruel  or 
unusual  or  disproportionate  to  the  character 
of  the  offense. 

Going  iback  to  ascertain  what  was  Intend- 
ed by  this  constitutional  provision,  the  his- 
tory of  the  law  tells  us  of  the  terrible  pun- 
ishment visited  by  the  ancient  law  upon  con- 
vict criminals.  In  our  days  of  advanced 
Christianity  and  civilization  this  review  Is 
most  interesting,  yet  shocking  and  heart- 
rending. Take  ttxe  case  of  treason.  Black- 
stone  says  (book  4,  p.  92)  that:  "The  punleb- 
ment  of  high  treason  in  general  is  very  sol- 
emn and  terrible:  (1)  That  the  offender  be 
drawn  to  the  gallows,  and  not  be  carried  or 
walk;  though  usually  (by  connivance,  at 
length  ripened  by  humanity  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the 
offender  from  the  extreme  torment  of  being 
dragged  on  the  ground  or  pavement  (2) 
That  he  be  hanged  by  the  neck  and  then  cut 
down  alive.  (3)  That  his  entrails  be-  taken 
out  and  burned  while  he  is  yet  alive.  (4) 
That  his  head  he  cut  off.  (5)  That  his  body 
be  divided  into  four  parts.  (6)  That  his 
head  and  quarters  be  at  the  king's  disposal." 
Blackstone,  bk.  4,  p.  327,  Bays:  "The  English 
Judgment  of  penance  for  standing  mute  was 
as  follows:  That  the  prisoner  be  remanded 
to  the  prison  from  whence  be  came,  and  put 
into  a  low,  dark  chamber,  and  there  'be  laid 
on  his  back  on  the  bare  floor,  naHed,  unless 
where  decency  forbids;  that  there  be  placed 
upon  his  body  as  great  a  weight  of  iron  as 
he  could  bear,  »nd  more;  that  he  have  no 
sustenance,  save  only,  on  the  first  day,  three 
morsels  of  the  worst  bread,  and,  on  the  sec- 
ond day,  three  draughts  of  standing  water, 
that  should  be  nearest  to  the  prison  door; 
and  in  this  Situation  this  should  be  alter- 
nately his  diet  till  he  died,  or  (as  anciently 
the  Judgment  ran)  till  he  answered."  This 
horri'ble  punishment  was  called  in  old'  Eng- 
lish law,  in  law  French,  peine  forte  et  dure. 
"In  case  of  a  woman  her  Judgment  is  to  be 
drawn  and  burnt  as  well  in  high  treason  as 
petit  treason,' and  she  is  neither  hanged  nor 
beheaded."  She  was  on  account  of  sex  re- 
lieved from  exposure  of  disembowelment  and 
being  cut  into  four  pieces.    Blackstox>e  says 
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(book  4,  p.  377):  "Some  punisbment  consists 
In  exile  or  banlsbment,  by  abjuration  of  the 
realm,  or  transportation;  others  In  loss  of 
liberty,  by  perpetual  or  temporary  imprison- 
ment; some  extend  to  confiscation,  by  for- 
feiture of  lands,  or  movables,  or  both,  or  of 
the  profits  of  lands  for  life;  others  Induce  a 
disability  of  holding  offices  or  employments, 
being  heirs,  executors^  and  the  like;  some, 
though  rarely,  occasion  a  mutilation  or  dis- 
membering, by  cutting  off  the  hand  or  ears; 
others  fix  a  lasting  stigma  on  the  offender, 
by  slitting  the  nostrils,  or  branding  on  the 
hand  or  cheek ;  some  are  merely  pecuniary, 
by  stated  or  discretionary  fines ;  and,  lastly, 
there  are  others  which  consist  principally  in 
their  Ignominy,  though  most  of  them  are 
mixed  with  some  degree  of  corporal  pain,  and 
these  are  inflicted  chiefly  for  such  crimes  as 
either  arise  from  indigence  or  render  even 
opulence  disgraceful,  such  as  whipping,  hard 
laltor  in  the  house  of  correction  or  otherwise, 
the  pillory,  the  stocks,  and  the  ducking  stool." 
What  was  meant  by  "drawing"  was  tying 
the  culprit's  feet  to  a  horse's  tall  and  drag- 
ging him  along  the  ground  to  the  gallows. 
For  this  drawing  the  English  had  Bible  prec- 
edent, as  we  And  In  Sharswood's  Blackstone, 
bk.  4,  p.  93,  note:  "This  punishment  for 
treason.  Sir  Eklward  Coke  tells  us.  Is  war- 
ranted by  divers  examples  in  Scripture;  for 
Joab  was  drawn,  Bithan  was  hanged,  Judas 
was  emboweled,  and  so  of  the  rest."  It  was 
the  Infliction  of  such  cruel  judgments  in  the 
days  of  the  tyrant  Stuarts  that  caused  the 
insertion  in  the  E2ngIlBb  Bill  of  Rights  In 
1688  of  this  clause,  and  caused  its  presence 
in  American  Constitutions,  national  and  state. 
But  it  refers  only  to  punisbment  of  such 
cruel  character.  It  does  not  trench  upon  that 
wide  power  of  the  Legislature  to  say  what 
are  offenses  and  fix  their  punishment,  "so 
long  as  they  do  not  provide  cruel  and  un- 
usual punishments,  such  as  disgraced  the 
civilization  of  former  ages,  and  make  one 
shudder  with  horror  to  read  of  them,  such 
as  drawing,  quartering,  and 'burning."  Whit- 
ten  v.  State,  47  Ga.  301.  A  free  colored  man 
was  convicted  of  larceny  of  $100  and  was 
sentenced  to  receive  39  stripes  on  bis  bare 
back  and  be  sold  as  a  slave  and  transported 
and  banished  beyond  the  limits  of  the  Unit- 
ed States.  A  statute  authorized  that  severe 
punisbment  The  General  Court  of  Virginia 
said  that  the  constitutional^  provision  was 
not  designed  to  control  the  legislative  right 
"to  determine  ad  li'bitum  upon  the  adequacy 
of  punishment,  but  is  merely  applicable  to 
the  ipodes  of  punishment"  '  Aldrldge  Case, 
2  Va.  Cas.  447.  A  man  was  convicted  of 
keeping  a  gaming  table.  Under  statute  he 
was  subject  to  punishment  of  Imprisonment 
in  the  Jail  not  less  than  one  month  nor  more 
than  six  on  low,  coarse  diet,  and  punished 
with  stripes  to  be  inflicted  at  one  or  differ- 
ent times.  It  was  held  that  the  act  was  not 
repugnant  to  the  Bill  of  Rights^  and  that 


whipping  was  not  an  "unusnal*'  punishment 
in  the  constitutional  sense,  though  It  might 
consist  of  several  whippings.  Wyatt's  Case, 
6  Rand.  €94. 

How  can  we  say  that  the  statute  before 
tts  inflicts  cruel  punisbment  when  our  stat- 
utes have  punished  with  death,  lifelong  Im- 
prisonment, and  fines,  and  forfeiture  of  in- 
struments of  crime  through  centuries?  No- 
body can  question  their  validity.  Inflicting 
death  by  electricity  is  unusual.  In  a  sense,  a 
new  mode,  but  held  not  contrary  to  the  pro- 
hibition; not  as  cruel  as  hanging,  which  is 
surely  not  prohibited.  In  re  Kemmler,  136 
U.  S.  436,  446,  10  Sup.  Ot  930,  34  L.  Ed.  519. 
The  court  said  punishments  are  cruel  when 
they  involve  torture  or  lingering  death,  but 
punishment  by  death  is  not  such.  In  Wilk- 
erson  v.  Utah,  99  U.  S.  130,  135,  25  li.  Ed. 
345,  it  was  held'  that  execution  of  death 
sentence  by  shooting  does  not  violate  this 
clause.  The  statute  punished  murder  by 
death,  by  shooting,  banging,  or  beheading. 
It  was  held  not  to  be  invalid.  It  does  not 
clearly  appear  that  the  court  would  have  ap- 
proved the  sentence,  if  there  had  been  Judg- 
ment by  beheading,  but  did  not  condemn  the 
act  Beheading  would  be  no  more  cruel  than 
banging,  not  so  much  so.  The  court  said: 
"Difficulty  would  attend  the  effort  to  define 
with  exactness  the  extent  of  the  constitution- 
al provision  which  provides  that  cruel  and  un- 
usual punishments  shall  not  be  inflicted;  but 
it  is  safe  to  affirm  that  punishments  of  tor- 
tnre,  such  as  those  mentioned  by  the  com- 
mentator referred  to,  and  all  others  in  the 
same  line  of  unnecessary  cruelty,  are  forbid- 
den by  that  amendment  to  the  Constitution. 
Cooley,  Const  Urn.  (4th  Ed.)  408 ;  Wharton, 
Cr.  L.  (7th  Ed.)  |  3405."  The  provision  does 
not  affect  legislation  providing  imprison- 
ment for  life  or  years,  or  death  by  banging 
or  electrocution,  and  If  It  did  the  laws  for 
the  punishment  of  crime  would  give  no  se- 
curity. Hobbs  v.  State,  133  Ind.  408,  32  N. 
E.  1019,  18  L.  R.  A.  774.  ThU  -Interdict  ap- 
plies to  such  punishment  as  amounts  to  tor- 
ture, like  drawing,  quartering,  burning  at 
stake,  cutting  off  nose,  arms,  or  limbs,  starv- 
ing to  death,  or  such  as  were  Inflicted  by  the 
act  of  Parliament  in  22  Henry  VIII,  where- 
by the  prisoner  was  ordered  to  be  thrown 
Into  boiling  water  and  boiled  to  death  for 
poisoning.  State  v.  Williams,  77  Mo.  310. 
The  word  "cruel,"  as  used  in  the  Constitu- 
tion, was  Intended  to  prohibit  torture,  agon- 
izing punishment  but  never  intended  to 
"abridge  the  selection  of  the  lawmaking 
power  of  such  kind  of  punishment  as  was 
deemed  most  effective  in  the  suppression  of 
crime."  Garcia  v.  Territory,  1  N.  M.  415. 
See  35  Ia  R.  A.  5C1,  for  a  fine  collection  of 
authorities  upon  this  subject  The  late  case 
of  Weeras  v.  United  States,  216  U.  S.  349,  30 
Sup.  Ct  544,  54  li.  Ed.  — ,  discusses  this 
subject  and  it  is  there  said  that  the  provi- 
sion in  question  is  intended  to  veto  statutes 
i  infiicting  such  cruel  punishments  as  had  been 
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Inflicted  In  England  atwve  mentioned.  The 
Bame  principle  wUl  be  found  stated  in  O'Nell 
T.  Vermont,  144  U.  S.  323,  12  Sup.  Ct  69?,  36 
L.  Ed.  450.  In  short,  the  text-writers  and 
cases  say  that  the  clause  Is  aimed  at  those 
ancient  punishments,  those  horrible.  Inhu- 
man, barbarous  inflictions.  We  can  by  no 
means  say  that  the  statute  before  us  falls 
tinder  this  ban. 

So  I  conclude  that  this  act  does  not  vio- 
late the  Constitution  In  its  Injunction  against 
"cruel  and  unusual  punishment."  Whai  the 
court  said,  in  the  Aldrlflge  Case,  that  the 
provision  was  not  designed  to  control  the 
Legislature  In  determining  at  its  pleasure  up- 
on the  adequacy  of  the  punishment,  but  mere- 
ly to  the  modes  of  punishment,  it  is  possibly 
right,  because  the  Virginia  Bill  of  Rights  pro- 
hibited cruel  and  unusual  punishments,  but 
did  not  contain  those  words  in  our  Constitu- 
tion :  "Penalties  shall  be  proportioned  to  the 
character  and  degree  of  the  offense."  This 
certainly  does  not  only,  if  at  all,  refer  to  the 
mode  of  punishment,  but  to  the  degree,  ex- 
tent, and  quality.  Even  without  such  a 
clause,  under  the  words  "cruel  and  unusual," 
It  has  been  held  that  imprisonment  for  too 
long  a  time,  though  imprisonment  is  not  cruel 
or  unusual,  is  forbidden  by  those  two  words. 
Weems  Case,  supra.  Surely  under  our  Con- 
stitution fines  so  «xce8Slve,  imprisonment  so 
long,  looking  to  the  offense,  as  to  shock  our 
feelings  of  humanity,  conscience.  Justice,  and 
mercy  would  be  branded  by  this  clause.  I 
suppose  that  a  sentence  for  years  to  the 
penitentiary  for  assault  and  battery  attended 
with  no  serious  results,  or  long  imprlBonment 
In  Jail  for  profane  swearing,  would  fall  un- 
der that  clause.  But  It  Is  established  every- 
where that  the  Legislature  has  large  discre- 
tion as  to  punishment  in  Idnd  and  degree. 
Can  we  say  that  this  act  which  fixes  punish- 
ment at  a  fine  of  from  $50  to  $250  and  im- 
prisonment from  six  months  to  one  year  is 
so  disproportionate  to  the  offense  as  to  be 
unconstitutional?  Counsel  says  that  it  is  un- 
usual and  severe  and  drastic.  Drastic  and 
severe  it  is,  but  not  beyond  the  scope  of  leg- 
islative authority.  The  evident  purpose  of 
the  new  statute  Is  to  protect  Sunday  from 
profanation  and  desecration  by  not  only  car- 
rying on  a  business,  but  from  drunkenness. 
Through  the  centuries  Sunday  has  been  pro- 
tected from  secular  business  and  desecration 
by  statutes  of  more  or  less  severity.  The 
great  majority  of  people,  whether  members 
of  the  church  or  not,  regard  Sunday  as  a  day 
of  rest  and  v^&ce  and  holiness,  and  approve 
laws  to  protect  it  from  desecration.  Of 
course,  the  open  saloon  would  signally  op- 
erate to  its  profanation.  We  cannot  there- 
fore say  that  this  statute  imposes  for  this 
offense  a  punishment  disproix>rtionate  to  it 
We  cannot  thus  deny  the  power  of  the  Leg- 
islature. As  said  in  the  Weems  Case :  "We 
disclaim  the  right  to  assert  a  Judgment 
against  that  of  the  Legislature,  of  the  ex- 
pediency of  the  law,  or  the  light  to  oppose 


the  Judicial  power  to  the  legislative  power 
to  define  crimes  and  fix  their  punishment,  un- 
less that  power  encounters  in  its  exercise  a 
constitutional  prohibition.  In  such  case,  not 
our  discretion,  but  our  legal  duty,  strictly  de- 
fined and  imperative  In  its  direction,  is  in- 
voked. The  legislative  power  is  brought  to 
a  powef  superior  to  it  for  the  Instant.  And 
for  the  proper  exercise  of  such  power  there 
must  be  a  comprehension  of  all  that  the  Leg- 
islature did  or  could  take  Into  account ;  that 
is,  a  consideration  of  the  mischief  and  the 
remedy.  However,  there  is  a  certain  Bul>- 
ordlnatlon  of  the  Judiciary  to  the  Legislature. 
The  function  of  the  Legislature  is  primary. 
Its  exercise  fortified  by  presumptions  of  right 
and  legality,  and  is  not  to.  be  interfered  with 
lightly,  nor  by  any  Judicial  conception  of  its 
wisdom  or  propriety.  They  have  no  limita- 
tion, w«  repeat,  but  constitutional  ones,  and 
what  those  are  the  Judiciary  must  Judge.  We 
have  expressed  these  elementary  truths  to 
avoid  the  misapprehension  that  we  do  not 
recognize  to  the  fullest  the  wide  range  of 
power  that  the  Legislature  possesses  to  adapt 
its  penal  laws  to  conditions  as  they  may  ex- 
ist, and  punish  the  crimes  of  men  according 
to  their  forms  and  frequency." 

The  Legislature  has  a  wide  power  and  has 
established  wide  practice  in  dealing  with  the 
evil  of  intoxicating  liquors.  All  over  the  Un- 
ion for  years  and  years  statute  law  has  been 
growing  mpre  and  more  rigid  and  rigorous, 
and  peculiarly  in  late  years.  This  is  so  much 
the  case  that  many  people  say  that  these 
laws  are  so  rigid  and  comprehensive  and  se- 
vere as  to  amount  to  injustice,  seeing  that 
license  is  granted  on  payment  of  heavy  tax- 
es, and  the  privilege  so  restricted  as  to  some- 
times render  the  business  practically  unprof- 
itable; but  the  Legislatures  look  upon  the 
sale  of  intoxicating  liquors  as  an  evil,  as  we 
are  bound  to  say  from  a  view  of  the  large 
volume  of  statute  law  of  the  different  states. 

It  occurred  to  me  that  this  act  might  be 
unconstitutional  on  the  theory  that  it  violates 
constitutional  law  in  prohibiting  to  the  citi- 
zen his  use  of  his  property  for  innocent  pur- 
poses. It  says  that  he  shall  not  enter  the 
saloon  for  innocent  purpose,  to  sleep,  to  cook 
his  meals,  to  secure  his  money  from  theft 
forgotten  in  his  drawer,  to  preserve  his  prop- 
erty from  leakage  of  water  pipes,  or  from 
fire.  It  seems  questionable  to  me  in  this  re- 
spect, though  not  urged  by  counsel.  The  stat- 
ute absolutely  prohibits  any  use  of  the  room 
or  place.  Whether  entrance  from  stringent 
necessity  would  be  excused  by  the  Incorpora- 
tion of  an  exception  by  the  courts  we  do  not 
say.  Cases  differ  as  to  this.  23  Cyc.  190. 
Perhaps  it  would  be  like  the  case  of  some 
ancient  statute  or  law  which  forbade  the 
drawing  of  blood,  but  which  was  held  not  to 
apply  to  the  surgeon  or  physician  drawing 
blood  to  save  life.  Morganstem  v.  Com.,  94 
Va.  788,  pt  4,  26  S.  E.  402.  This  statute 
makes  no  express  exception. 

Our  Constitution  gives  express  power  to 
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the  Leglslatnre  to  either  regulate  or  prohibit 
the  sale  of  liquors.  This  Is  a  very  wide  pow- 
er vesting  the  Legislature  with  plealpotentlal 
powers  to  accomplish  the  end.  There  Is  no 
right  In  any  person  to  engage  In  this  business 
In  such  sense  as  to  remove  It  from  legislative 
control,  nor  any  vested  right  in  those  having 
license  which  prevents  Its  being  afterwards 
regulated  or  even  forbidden  by  statute.'  Mc- 
Kluney  v.  Town  of  Salem,  77  Ind.  213.  The 
state  has  the  right  to  prohibit,  restrict,  or 
regulate  all  sales  of  Intoxicating  liquors,  and 
to  Inflict  penalties  therefor  and  for  the  abate- 
ment of  proi)erty  used  for  the  fdrbidden  pur- 
pose. Kidd  V.  Pearson,  128  U.  S.  1,  9  Sup. 
Ct  6,  32  lu  Ed.  346 ;  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205.  It 
may  require  saloons  to  be  closed  on  certain 
days.  There  have  been  many  decisions  up- 
on statutes  Ulie  this  held  constitutional. 
Hedderlch  v.  State,  101  Ind.  565,  1  N.  E.  47, 
51  Am.  Rep.  768.  Entering  a  saloon  for  any 
purpose,  though  innocent,  on  Sunday,  has 
been  held  to  be  a  violation  of  such  statute. 
Mouses  V.  State,  78  Ga.  110;  Rosenthol  v. 
Hobson  (Iowa)  77  N.  W.  488;  People  v.  Wald- 
vogel,  49  Mich.  337,  13  N.  W.  620.  Even  to 
clean  the  saloon,  or  though  it  be  an  entrance 
to  a  dwelling.  People  v.  Talbot,  120  Mich. 
486,  79  N.  W.  688,  and  People  ▼.  Waldvogel, 
supra.  The  offense  consists  In  not  keeping 
the  saloon  closed  on  Sunday,  and  it  Is  not 
material  whether  or  not  any  sales  are  made, 
nor  what  is  the  saloon  lieeper's  Intent  In  not 
keeping  it  closed,  nor  whether  any  one  was 
seen  to  enter  or  depart  from  it  State  t. 
Schell,  22  S.  D.  340,  117  N.  W.  605 ;  State  v. 
Falrchlld,  22  S.  D.  343, 117  N.  W.  506;  Black 
on  Intox.  Llq.  393.  If  he  keep  it  open  but 
for  a  moment.  It  is  a  violation  of  the  statute, 
and  there  is  no  purpose  for  which  the  stat- 
ute authorizes  it  to  be  open,  as  held  in  Men- 
ses V.  State,  78  Ga.  110,  and  King  v.  State, 
77  Ga.  734,  and  Kroer  v.  People,  78  111.  294. 

So  our  conclusion  is  that  we  cannot  hold 
as  unconstitutional  the  first  and  third  sec- 
tions of  the  act  creating  the  offense  and  im- 
posing the  penalty.  The  case  does  not  In- 
volve the  second  section  authorizing  officers 
to  close  places  conducted  in  violation  of  the 
act  and  authorizing  officers  to  arrest  without 
warrant.  We  say  nothing  as  to  that  section ; 
it  being  separate  and  distinct  from  the  oth- 
er and  not  Involved  in  this  case. 

We  affirm  the  Judgment, 


(87  S.  C.  267) 

A.  &  B.  LBATHESl  GOODS  C50.  T.  SENTZ. 

{Supreme  Court  of  South  Carolina.     Oct  22, 
1910.     Rehearing  Denied  Nov.  29,  1910.) 

1.  Justices  of  ths  Peace  (|  189*) — ^Appeal- 
Disposition  ON  Appeal. 

Under  Code  Civ.  Proc.  1902,  S  368,  au- 
thorizing the  circuit  court  to  give  judgment  ac- 
cording to  the  justice  of  the  case,  and  affirm 


or  reverse  the  magistrate's  Judgment  for  errors 
of  law  Or  fact  it  may,  rxpon  reversing  a  mag- 
istrate's Judgment,  itself  render  judgment  for 
either  party,  according  to  the  justice  of  the 
case. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  730;   Dec.  Dig.  S  189.* J 

2.  Justices  of  the  Peace  (S  185*)— Appeai/— 
Exceptions. 

An  exception  to  a  magistrate's  Judgment 
on  the  ground  that  the  verdict  was  contrary  to 
the  preponderance  of  the  evidence  was  suffi- 
cient to  authorize  a  review  .of  the  facts  by  the 
circuit  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §!  716-720;  De&  Dig.  { 
185.»] 

3.  Appeal   and   Ebbob  (|  1094*)— Vebdict— 
Conclusiveness. 

Unless  the  judgment  of  the  circuit  court  on 
appeal  to  it  from  a  magistrate's  court  is  with- 
out any  evidence  to  support  it  it  is  not  review- 
able by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  |  4322;    Dec.  Dig.  f  1094.*] 

Appeal  from  Common  Pleas  Circuit  CX>urt 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  the  A.  &  B.  Leather  Goods  Com- 
pany against  Charles  F.  Sentz.  From  the 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

De  Pass  &  De  Pass,  for  appellant  W.  H. 
Townsend,  for  respondent. 

JONES,  0.  J.  The  plaintiff  sued  defend- 
ant before  a  magistrate  for  the  price  of  a  lot 
of  leather  goods  of  the  value  of  $56.25,  al- 
leged to  have  be«i  sold  him  by  plaintiff  on 
December  3,  1907.  The  magistrate  rendered 
Judgment  against  defendant  for  the  amount 
of  $7.50,  which  defendant  admitted  to  be 
due,  but  on  appeal  to  the  circuit  court  Judge 
Memminger,  upon  the  evidence,  reversed  the 
Judgment  of  the  magistrate,  and  gave  Judg- 
ment for  plaintiff  for  the  full  amount  claim* 
ed. 

On  November  30,  1907,  defendant  ordered 
plaintiff  to  ship  on  "memorandum"  Invoice  a 
lot  of  leather  goods,  stating  that  he  would 
return  those  not  wanted.  The  goods  were 
shipped  on  December  3,  1907,  and  were  re- 
ceived by  defendant  on  December  7,  1907. 
On  December  12,  1907,  plaintiff  wrote  de- 
fendant a  letter,  which  was  stamped  and 
deposited  in  the  post  office  properly  address- 
ed, stating  that  on  December  17,  1907,  regu- 
lar bill  for  goods  would  be  Issued,  and  all 
goods  kept  to  that  time  would  be  charged 
to  defendant's  account  and  could  not  be 
credited  after  that  date.  Defendant  testified 
that  he  did  not  receive  this  letter,  and  receiv- 
ed no  request  to  report ;  that  it  was  the  cus- 
tom with  this  class  of  goods  received  on 
memorandum  to  keep  them  30  days,  unless 
otherwise  stipulated,  and  "the  goods  are  re- 
turned when  they  write  you";  that  "it  is  no 
sale  unless  you  receive  a  regular  bill."  On 
January  13,  1908,  defendant  made  report  on 
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the  memorandum  of  December  3,  1907,  and 
deposited  the  goods  In  the  express  ofBce  for 
return  to  plaintiff,  except  one  article,  which 
defendant  had  sold  for  $7.50.  In  a  prior 
transaction  between  the  parties  goods  ship- 
ped on  memorandum  were  returned  with- 
in five  days  except  such  as  were  kept  and 
paid  for.  Plaintiff  contended  in  its  further 
correspondence  with  defendant  that  the  goods 
were  shipped  on  10  days  memorandum,  and 
defendant  contended  that  there  was  no  sped- 
flcatlon  of  time  In  which  to  report.  On  ap- 
peal from  the  magistrate  plaintiff  asked  for 
reversal  and  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  preponder- 
ance of  the  evidence,  and  tliat  the  magistrate 
and  Jnry  should  have  found  that  the  defend- 
ant had  only  a  reasonable  time  within  which 
to  return  the  goods,  and  that  he  did  not  ex- 
ercise his  option  within  a  reasonable  time. 
The  circuit  court  held  that  the  verdict,  and 
Juugment  were  against  the  weight  of  the  evi- 
dence, and,  as  stated,  gave  Judgment  for 
Iilaintlff  for  the  full  amount  claimed. 

Defendant-appellant  now  contends  that  the 
circuit  court  erred  in  granting  more  relief 
than  the  exceptions  to  the  Judgment  of  the 
magistrate  asked  for,  and,  in  the  event  of 
reversal  and  a  new  trial,  the  court  should 
have  ordered  a  new  trial  before  the  magis- 
trate, and  not  have  rendered  final  Judgment 
upon  the  facts.  We  do  not  think  that  the 
fact  that  the  exceptions  to  the  magistrate's 
Judgment  asked  for  a  new  trial  operates  to 
restrict  the  power  of  the  circuit  court  to  or- 
dering a  new  trial  before  the  magistrate. 
The  case  of  Wlderaan  v.  Patton,  64  S.  C.  410, 
42  S.  E.  190,  shows  that  he  may  hare  re- 
manded the  case  for  a  new  trial  had  he  seen 
fit  to  do  so,  but  under  section  3G8  of  the 
Code  of  Civil  Procedure,  which  authorizes 
the  circuit  court  to  give  Judgment  according 
to  the  Justice  of  the  case  and  that,  in  giving 
Jndgment,  the  court  may  affirm  or  reverse 
the  Judgment  of  the  magistrate  in  whole  or 
in  part  for  errors  of  law  or  fact,  the  court 
had  ample  power  In  reversing  the  Judgment 
of  the  magistrate  to  render  Judgment  accord- 
ing to  what  he  determined  to  be  the  Justice 
of  the  case. 

The  Constitution  and  statutes  place  no  re- 
strictions upon  the  circuit  court  in  hearing 
appeals  from  magistrates  on  questions  of 
fact  Redfeam  v.  Douglass,  35  S.  C.  570,  15 
S.  B.  244.  The  exception  to  the  Judgment  of 
the  magistrate  was  sufficient  to  authorize 
review  of  the  facts  by  the  circuit  court  Mc- 
Kee  ▼.  I^ton,  74  S.  C.  511,  54  S.  E.  1016. 
Unless  the  Judgment  of  the  circuit  court  Is 
without  any  supporting  evidence,  it  is  final, 
and  not  reviewable  in  this  court-  Stacy  v. 
Cherokee  Machine  Works,  70  S.  O.  178,  49  S. 
B.  223 ;  James  v.  Northwestern  R.  R.  Co.,  70 
S.  C.  554,  50  S.  B.  504. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 
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SAME  v.  MURRAY  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  17, 

1910.     Rehearing  Denied  Nov.  29,  1910.) 

1.  Intoxicating  Liquobs  (|  128*)— Decisions 

or     DiSFENSABT     COMMISSION    —  APPEALS  — 

Questions  Reviewablb— E}bsob8  op  Law. 
Under  the  statute  authorizing  appeals  from 
the  decision  of  the  Dispensary  Commission  cre- 
ated by  Act  Feb.  16,  lOOT  (25  St.  at  I^rpe,  p. 
835),  as  amended  by  Act  Feb.  24,  1908  (25  St. 
at  Large,  p.  1289),  the  jurisdiction  of  the  Su- 
preme Court  is  limited  to  a  review  of  errors  of 
law,  and  it  may  correct  findings  as  errors  of  law 
only  when  there  is  no  testimony  to  support' 
them. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f|  136-138;  Dec.  Dig.  § 
128.*] 

2.  Cobpobations  (I  492*)— Acts  of  Agbhtb— 
Effect. 

Corporations  are  bound  by  the  acts  of  their 
agents  within  the  scope  of  their  authority, 
though  fraudulently  done,  and,  while  the  legal 
consequences  of  such  acts  must  be  visited  on 
the  corporations,  it  does  not  follow  that  the  cor- 
porations can  justly  be  charged  with  guilty  par- 
ticipation in  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1903;   Dec.  Dig.  8  492.*] 

3.  Intoxicating  Liquors  (S  128*)- Dispen- 
8ABT  Commission  —  Investigation  — Dis- 
qualification OF  Membeb  op  Commission. 

A  statement  by  a  member  of  the  Dispensary 
Commission  created  by  Act  Feb.  16,  1907  (25 
St.  at  Large,  p.  835),  as  amended  by  Act  Feb. 
24,  1908  (25  St.  at  Large,  p.  1289),  made  after 
the  taking  of  testimony  on  claims  against  the 
state  growing  out  of  dealings  with  the  dispen- 
sary, that  from  his  recollection  of  the  testimony 
there  was  a  doubt  in  his  mind  whether  the  state 
owed  claimant  anything,  and  asked  that  the  ar- 
gument of  claimant's  counsel  be  directed  to  the 
point  whether  claimant  owed  the  state  money 
on  account  of  overcharges,  did  not  show  that 
the  member  was  prejudiced  against  the  claimant 
and  disqualified  to  participate  in  the  delibera- 
tions of  the  commission,  but  the  statement  was 
an  advantage  to  claimant  as  calling  his  counsel's 
attention  to  a  question  at  issue. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  136-138;  Dec.  Dig.  { 
128.*] 

4.  Intoxicating  Liquobs  (S  128*)— Dibpenba- 
BT  Commission  —  Constitutional  Pbovi- 
sioNs— Establishment  op  Claims  Against 
State. 

The  Dispensary  Commission  created  under 
Const,  art.  17,  i  2,  authorizing  the  Le^islatuie 
to  direct  in  what  manner  claims  against  the 
state  may  be  .established  by  Act  Feb.  16,  1907 
(2o  St.  at  Ijarge,  p.  835),  as  amended  by  Act 
Feb.  24,  1908  (25  St  at  Large,  p.  1289),  with 
power  to  determine  claims  against  the  state 
growing  out  of  dealings  with  the  dispensary,  is 
not  a  court,  though  its  duties  involve  to  some 
extent  the  exercise  of  judicial  functions,  and  the 
commission  is  limited  to  the  exercise  of  such 
powers  as  are  expressly  conferred  on  it  by  the 
statutes  or  necessarily  implied  from  those  con- 
ferred. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  136-138;  Dec.  Dig.  1 
128.*] 

5.  Intoxicating  Liquobs  (J  128*)— Dispkn- 
SABT  Commission— Constitutional  Provi- 
sions—EbTABLisBMENT  or  Claims  Against 
State. 

Act  Feb.  16,  1907  (25  St  at  Large,  p.  835), 
as  amended  by  Act  Feb.  24,  1908  (25  St.   at 
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T^rge,  p.  12S9),  creating  a  Dispensary  Commis- 
sion, with  power  to  determine  claims  against 
tli«  state  growing  out  of  dealings  with  the  dis- 
pensary, authorizes  the  commission  to  determine 
what  are  just  claims  against  the  state,  and  it 
may  investigate  all  transactions  with  the  dis- 
pensary and  may  ascertain  the  just  liability  of 
a  claimant  to  the  state,  but  its  findings  are 
controlling  only  in  its  determination  of  the  non- 
liability of  the  state,  and  have  not  the  force  of 
a  judgment  concluding  claimant  In  any  other 
proceeding,  and  the  state  may  sue  in  the  proper 
court  to  recover  the  amount  found  by  the  com- 
mission  to   be   due  it  by  claimant. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §|  13C-138;  Dec  Dig.  § 
128.*] 

6.  INTOXICATINO  LiQUOBB  (5  128*)— DiSPENBA - 

BY  Commission— Appeals— Questions  Re- 
viewable —  Questions  Not  Raised  on 
Heabino  Below. 

The  court  on  appeal  by  a  claimant  from 
the  decision  of  the  Dispensary  Commission  cre- 
ated by  Act  Feb.  16,  1007  (25  St.  at  Large,  p. 
835),  as  amended  by  Act  Feb.  24,  1908  (25  St. 
at  Large,  p.  1289),  will  not  consider  errors  in 
the  admission  of  evidence  taken  by  the  investi- 
gating committee  appointed  under  the  resolu- 
tion of  the  Legislature  of  1905  (24  St.  at  I.flrpe, 
p.  1220),  where  the  record  fails  to  show  that  ob- 
jection was  made  to  the  evidence,  and  where 
claimant  was  represented  by  counsel  before  the 
committee  and  cross-examined  the  witnesses, 
and  where,  after  the  testimony  was  admitted, 
the  commission  offered  claimant  opportunity  to 
introduce  evidence  in  rebuttal  or  to  impeach  the 
witnesses. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  136-138;  Dec.  Dig.  $ 
128.*] 

7.  intoxicatino  liquobs  (j  128*)— claims 
Under  .Disfensabt  Law  —  Pboc^dinqs  — 
Evidence. 

Where,  in  proceedings  by  a  claimant  before 
the  Dispensary  Commission  created  by  Act  Feb. 
16,  1907  (25  St.  at  Large,  p.  835),  as  amended 
by  Act  Feb.  24,  1908  (25  St.  at  Large,  p.  1289), 
for  the  balance  due  it  by  the  state  for  bottles 
and  demijohns  furnished  to  the  dispensary  un- 
der contracts  made  with  the  board  of  directors, 
the  issue  was  whether  in  pursuance  of  a  con- 
spiracy between  some  of  the  directors  of  the 
dispensary  and  some  of  the  oflScers  or  agents  of 
claimant  to  defraud  the  state,  whereby  legiti- 
mate competition  was  destroyed,  claimant  had  a 
monopoly  on  the  business  of  furnishing  materi- 
als to  the  dispensary,  and  that  the  prices  paid 
therefor  exceeded  the  fair  market  value,  evi- 
dence that  other  manufacturers  of  glass  had  put 
in  bids  with  the  dispensary  which  were  lower 
than  the  bids  of  claimant,  and  that  claimnnt 
bad  during  the  time  it  was  furnishing  the  dis- 
pensary sold  bottles  of  the  same  kind  to  other 
buyers  in  smaller  quantities  at  lower  prices, 
was  relevant  to  prove  the  charge  of  conspiracy, 
though  some  of  claimant's  witnesses  testified 
that  the  smaller  quantities  were  sold  at  lower 
prices  merely  to  get  rid  of  its  surplus  product. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f§  13G-138;  Dec.  Dig.  | 
128.*] 

8.  Intoxicating  Liqcobs  (J  129*)  — Couktt 

DiSPENSABiES— Status. 

Under  Const,  art.  8,  J  11.  and  Act  Feb,  16, 
1907  (25  St.  at  Large,  p.  4G.'J),  providing  that 
county  dispensaxies  shall  be  conducted  under 
the  authority  and  in  the  name  of  the  state,  offi- 
cers in  charge  of  county  dispensaries  are  agents 
of  the  state,  and  the  funds  arising  from  the  sale 
of  liquors  through   them  are  the   funds  of   the 


state,  and  the  debts  due  for  goods  sold  to  them 
are  the  debts  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  Si  130-138;  Dec.  Dig.  { 
129.*] 

9.  States   (8   191*)— Actions   Aoainst— Dis- 
pensaries—Ofpicebs. 

The  Dispensary  Commission  created  by  Act 
Feb.  16.  1907  (25  St.  at  Lai|rc,  p.  83.5),  as 
amended  by  Act  Feb.  24,  1908  (25  St.  at  Large, 
p.  1289),  to  pass  on  and  determine  claims  against 
the  state  growing  out  of  dealings  with  the  dis- 
pensary, is  in  exercising  the  powers  conferred 
the  agent  of  the  state,  subject  to  no  interfer- 
ence except  that  of  the  Legislature,  and  a  suit 
brought  against  it  is  in  effect  a  suit  against  the 
state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  §§  179-18i ;   Dec.  Dig.  S  191,*] 

10.  States  (J  191*)— Liabilitt  to  Soit. 
The  state  may  not  be  sued  without  its  con> 

sent,  and  a  court  has  no  power  to  interfere  with 
or  direct  the  disposition  of  the  state's  funds  in 
the  hands  of  its  agents,  unless  they  are  acting 
without  authority  of  law,  or  are  refusing  to  obey 
the  law  to  the  detriment  of  private  rights. 

[Bid.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  S§  17&-184;    Dec.  Dig.  {  191.*] 

11.  Intoxicating  Liquobs  (§  120*)— Dispek- 
BABIES- Acts  of  Dispessaby  Commission. 

The  Dispensary  Commission  created  by  Act 
Feb.  16.  1907  (25  St.  at  Large,  p.  835),  a« 
amended  by  Act  Feb.  24,  1906  (25  St  at  Large, 
p.  1289),  with  power  to  fix  claims  against  tlie 
state  growing  out  o!  dealings  with  the  dispen- 
sary, acted  within  the  limits  of  its  authority 
when  ordering  the  funds  in  the  hands  of  the  of- 
ficers of  county  dispensaries  due  to  a  claimant 
for  goods  furnished  dispensaries  turned  over  to 
itself,  and  the  court  may  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  136-138;  Dec.  Dig.  | 
129.*] 

12.  Statutes  (§  263*)  —  Constbuotion  —  Ra- 
tboactive  Effect. 

A  statute  will  not  be  construed  so  as  to 
have  retroactive  effect,  unless  such  constnio 
tion  is  required  by  its  express  terms  or  by  neo 
essary  implication. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig.  {  344;  Dec.  Dig.  S  263.*] 

13.  Intoxicating  Liquobs  (|  111*)  —  Cow- 
STBucnoN   of   Statute— RisTBOAcnvE  Ei>- 

FECT. 

Act  Feb.  23,  1910  (26  St.  at  Large,  p.  870), 

conferring  powers  on  the  Dispensary  Commis- 
sion created  by  Act  Feb.  16,  1907  (25  St.  at 
Large,  p.  835),  and  authorizing  the  commissioa 
to  pass  judgments  and  do  anything  necessary  to 
carry  out  the  purposes  of  the  act,  and  provid- 
ing that  judgments  rendered  by  the  commission 
for  any  claim  due  the  state  shall  be  a  lien  on 
the  property  of  the  judgment  debtor,  has  no 
retroactive  effect  and  a  judgment  rendered  by 
the  commission  against  a  claimant  before  the 
passage  of  the  act  creates  no  lien  on  the  prop- 
erty of  the  claimant 

[Ed.  Note. — For  other  cases,  see  Intoxicatinc 
Liquors,  Cent  Dig.  f  121;   Dec  Dig.  i  111.*] 

14.  Constitutional  Law  ({  54*)— Powers  or 
GovEBNMENi<— Judicial  Powers. 

The  judicial  power  vested  in  courts  by 
Const,  art.  5,  $  1,  providing  that  the  judicial 
power  shall  be  vested  in  courts  specifically  men- 
tioned and  provided  for,  includes  tiie  right  to 
enforce  and  protect  rights,  prevent  and  redress 
wrongs,  punish  offenses  against  the  public,  and 
determine  the  rights,  obligations,  and  liabilities 
of  persons  arising  out  of  their  relation  to  and 
dealings  with   each  other,   and   the  I^iegislature 
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ma^  not,  even  on  tbe  falleat,  fairest,  and  moet 
deliberate  investigation,  after  due  notice,  pass 
an  act  declaring  that  an  individual  is'  indebted 
to  the  state  in  a  given  amount,  and  iff  legisla- 
tive fiat  create  a  Uen  on  his  property. 

[Ed.  Note. — For  other  cases,  eee  Conetitional 
Law,  Cent  Dig.  §S  140, 143-147 ;  Dec.  Dig.  {  M.* 

For  other  definitions,  see  Words  and  Rirases, 
vol.  4,  pp.  3860-3864.] 

15.  constitdtionai.  law  (j  80*)— powbm  of 
Government— Judicial  Powers. 

Under  Const,  art  1,  §  14,  providing  that 
the  legislative,  executive,  and  judicial  powers 
of  the  government  shall  be  separate,  and  no  per- 
son exercising  tbe  functions  of  one  shall  assume 
the  duties  of  any  other,  and  article  5,  §  1,  vest- 
iBK  the  judicial  power  of  the  state  in  courts,  Act 
Feb.  23,  1910  (26  St.  at  Large,  p.  876),  confer- 
ring powers  on  the  Dispensary  Commission  cre- 
ated by  Act  Feb.  16,  1907  (25  St.  a^  Large,  p. 
835),  is  invalid  In  so  far  as  it  confers  on  the 
commission  power  to  pass  final  judgment  on  tbe 
claim  of  the  state  against  a  claimant  for  ma- 
terials famished  a  dispensary. 

[Ea.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  140,  143-147 ;  Dec.  Dig. 
«80.»] 

16.  Statttteb  (J  64*)— Effect  of  Pab.tiai.  Iw- 

VALIDITY. 

The  invalid  portion  of  such  act  does  not 
destroy  the  remaining  provisions  of  tbe  act 

[Bd.  Note.— For  other  cases,  see  Statates, 
Cent.  Dig.  S  66;  Dec.  Dig.  {  64.*] 

Proceedings  by  the  Carolina  Glass  Com- 
pany before  the  State  Dispensary  Commis- 
Elon  to  establish  a  claim  against  tbe  state. 
From  a  Judgment  of  tbe  commission,  claim- 
ant appeals,  and  brings  original  action  In  the 
finpreme  Court  against  W.  J.  Murray  and 
others  to  enjoin  defendants  from  asserting 
any  lien  on  plaintiff's  property.  Decision  of 
commission  affirmed  and  prayer  of  plalntltT 
In  original  suit  granted. 

The  following  Is  the  decision  at  the  Dls- 
I>enBary  Commission: 

"This  commission    •    •    •    find  as  follows: 

"First.  That  the  Carolina  Glass  Company 
■was  organized  during  the  summer  of  1902  In 
pursuance  of  an  agreement  which  had  been 
made  between  its  promoters  and  certain  mem- 
bers of  the  board  of  directors  of  the  South 
Carolina  State  Dispensary,  whereby  It  was 
Intended  that  the  said  Carolina  Glass  Com- 
pany should  manufacture  such  glass  as  the 
board  of  directors  of  the  State  Dispensary 
might  agree  to  purchase,  and  that  awards  for 
tbe  purchase  of  glass  to  be  used  by  said  State 
Dispensary  should  be  made  exclusively  to  the 
Carolina  Glass  Company;  and  that  said  of- 
ficers and  promoters  of  the  said  Carolina 
Glass  Compciny  and  said  Board  of  Directors 
or  some  of  them  entered  Into  a  conspiracy  to 
defraud  the  state  of  South  Carolina  by  pre- 
venting and  defeating  all  competition  In  the 
sale  of  glassware  needed,  used,  or  purchased 
by  tbe  State  Dispensary,  and  did  In  fact  de- 
stroy all  such  competition. 

"Second.  That,  In  pursuance  of  this  under- 
standing and^  agreement,  the  said  Carolina 
Glass  Company  bid  (In  September,  1902)  to 
furnish  50  cars  of  glass  bottles  at  prices  rang- 


ing about  10  per  cent  In  excess  of  the  prices 
that  were  then  being  paid  by  said  Stdte  Dis- 
pensary to  Blaccus  &  Co.,  with  whom  the 
State  Dispensary  then  had  a  contract,  a  large 
part  of  which  was  still  unfilled;  and  not- 
withstanding this  &ct,  and  the  further  fact 
that  at  the  same  time  other  bids  were  filed 
from  other  reputable  houses  at  lower  prices, 
said  board  of  directors  awarded  the  contract 
to  said  Carolina  Glass  Company  at  those 
prices.  That  on  or  about  December  3,  1902, 
the  said  Carolina  Glass  Company  entered  In- 
to an  agreement  with  said  Fiaccus  &  Co.  un- 
der and  by  virtue  of  which  the  Carolina 
Glass  Company  purchased  the  contract  of 
said  Fiaccus  &  Co.,  and  agreed  to  assume  its 
full  and  complete  performance,  and  also  by 
tbe  terms  of  said  contract  purchased  from 
said  Fiaccus  &  Co.  the  special  moulds  need- 
ed to  manufacture  the  special  bottles  requir- 
ed under  the  rules  of  the  board  of  directors 
of  the  State  Dispensary  and  other  material 
used  In  connection  with  their  manufacture 
and  packing.  That  the  boa,rd  of  directors  of 
tbe  State  Dispensary  thereupon  ratified  the 
transfer  of  this  contract  from  Fiaccus  &  Co. 
to  the  Carolina  Glass  Company,  and  there  was 
at  the  time  the  same  was  purchased  22  cars 
of  glass  still  to  be  delivered  under  its  terms. 
That  thereafter  said  Carolina  Glass  Company 
did  not  deliver  any  glass  whatever  to  the 
>State  Dispensary  as  being  manufactured  un- 
der tbe  terms  of  the  Fiaccus  contract,  nor  at 
the  price  named  In  the  Fiaccus  contract,  but 
continued  to  manufacture  glass  under  the 
award  which  has  been  made  to  It  under  its 
bid  filed  In  September,  1902,  until  in  March, 
1803,  another  award  was  made  by  said  board 
of  directors  of  the  South  Carolina  Dispen- 
sary to  said  Carolina  Glass  Company  at  sub- 
stantially the  same  prices,  although  at  that 
time  its  own  contract  made  In  September, 
1902,  had  not  been  fully  executed,  and  no 
part  of  the  remaining  -cars  of  glass  called 
for  under  the  Fiaccus  contract  had  been  man- 
ufactured or  delivered,  and  notwithstanding 
the  further  fact  that  there  were  several  bids 
made  for  the  manufacture  and  delivery  of 
glass  under  the  terms  and  conditions  imposed 
by  the  board  of  directors  of  the  State  Dis- 
pensary for  much  lower  prices  and  for  goods 
of  Just  as  good  quality,  the  said  bid  of  the 
Carolina  Glass  Company  being  then  the  high- 
est bid  made  for  the  furnishing  of  glass  with 
the  exception  of  a  bid  by  Fiaccus  &  Co., 
which  was  a  few  cents  higher  than  that 
of  the  Carolina  Glass  Company,  and  which 
the  commission  finds  was  a  dummy  bid,  not 
Intended  to  be  accepted,  but  made  in  pur- 
suance of  an  understanding  between  said 
Fiaccus  &  Co.  and  the  Carolina  Glass  Com- 
pany that  the  former  would  not  compete  for 
business  with  the  State  Dispensary  but  would 
file  this  bid  as  a  blind,  said  Fiaccus  &  Co. 
having  no  moulds  or  other  facilities  at  that 
time  for  manufacturing  any  of  the  glass  re- 
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quired  by  the  board  of  directors  of  the  State 
Dispensary. 

"Third.  That  for  several  quarterly  periods 
following  that  of  March,  1903,  bids  were  In- 
vited for  glass  to  be  furnished  to  the  State 
Dispensary  and  other  bidders  filed  bids  be- 
sides the  Carolina  Glass  Company,  all  of 
which  were  lower  In  price  (though  for  goods 
equal  In  quality)  than  those  proposed  at  the 
same  time  by  the  Carolina  Glass  Company, 
and  that  some  of  said  bids  were  suppressed 
by  said  board  of  directors,  with  the  consent 
of  the  Carolina  Glass  Company,  so  that  no 
entry  or  record  was  made  upon  the  books  of 
said  board  of  directors  of  the  State  Dispen- 
sary in  regard  thereto.  That,  notwithstand- 
ing this,  awards  In  each  instance  were  made 
to  the  said  Carolina  Glass  Company  and  pur- 
chases made  from  It  at  the  higher  prices 
named  in  their  bids. 

"Fourth.  That  after  December  3,  1902,  and 
until  the  early  part  of  the  year  1906,  when 
pursuant  to  a  concurrent  resolution  of  the 
Senate  and  House  of  Representatives  of  the 
state  of  South  Carolina,  the  existing  contract 
between  the  State  Dispensary  and  the  Caro- 
lina Glass  Company,  as  to  unfilled  portions 
thereof,  were  canceled,  the  said  Carolina 
Glass  Company,  by  and  with  the  aid  and  as- 
sistance of  the  board  of  directors  of  said 
State  Dispensary  and  In  furtherance  of  the 
conspiracy  already  formed  to  destroy  and 
prevent  all  competition  In  the  sale  of  glass 
to  said  dispensary,  secured  and  maintained 
a  complete  monopoly  of  all  the  business  In 
that  commodity  that  was  done  with  said 
State  Dispensary.  That  after  the  year  1902, 
and  during  the  remainder  of  the  period  above 
named,  said  Carolina  Glass  Company  secure 
In  the  monopoly  then  created,  raised  its  pric- 
es from  time  to  time,  and  were  awarded  con- 
tracts therefor  by  said  l>oard  of  directors, 
said  prices  being  at  all  times  much  above  the 
fair  market  prices  for  the  goods  sold,  said 
board  of  directors  continuing  at  nearly  every 
quarterly  meeting  to  award  new  contracts  to 
said  glass  company  at  those  exorbitant  pric- 
es, whether  the  goods  were  then  needed  or 
not,  and  notwithstanding  that  said  glass  com- 
pany had  never  filled  said  Flaccus  contract 
until,  at  the  time  of  the  passage  of  the  con- 
current resolution  by  the  two  Houses  of  the 
General  Assembly  of  South  Carolina  In  1906 
canceling  the  unfilled  portions  of  existing 
contracts,  there  were  outstanding  contracts 
at  exorbitant  prices  under  which  there  re- 
mained to  be  filled  orders  for  more  than  200 
cars  of  glass  bottles  of  the  approximate  val- 
ue of  more  than  $200,000,  by  which  action  on 
the  part  of  the  General  Assembly,  according 
to  the  testimony  of  one  of  the  officers  of  said 
glass  company,  the  state  saved  more  than 
$50,000,  when  comparison  Is  made  with  the 
prices  paid  for  goods  subsequently  purchased. 

"Fifth.  That  said  Carolina  Glass  Company 
sold  goods  of  the  same  quality  and  size  and 
general  character  as  that  sold  to  the  State 
Dispensary  in  other  states  and  In  other  parts 


of  the  state  of  South  Carolina  at  prices 
which,  making  allowances  for  all  credits 
properly  to  be  given  to  said  Carolina  Glass 
Company  for  the  different  conditions  uuder 
which  Uiose  sales  were  made,  averaged  In 
prices  from  20  to  25  per  cent,  below  the  prices 
at  which  the  same  goods  were  being  sold  to 
the  state  of  South  Carolina;  the  agent  of 
said  Carolina  Glass  Company  admitting  In 
his  evidence  before  this  commission  that  the 
purchase  of  the  Flaccus  contract  was  made 
for  the  purpose  of  getting  rid  of  a  competi- 
tor, and  that  wherever  his  company  sold 
goods  In  competition  with  others  they  met 
that  competition  by  selling  the  goods  at  low- 
er prices  /than  the  same  were  sold  to  the 
state  of  South  Carolina. 

"We  therefore  find  that  the  contracts  made 
between  the  Carolina  Glass  Company  and  the 
board  of  directors  of  the  State  Dispensary 
were  contrary  to  the  laws  of  the  state  and 
against  public  policy,  and  for  those  reasons 
null  and  void,  and  that  the  said  Carolina 
Glass  Company  should  not  as  a  matter  of 
strict  law  be  entitled  to  recover  any  sum  of 
money  from  the  istate  of  South  Carolina  on 
account  of  said  contracts,  even  If  the  state 
had  no  offsets  against  them  whatsoever;  but 
the  commission  further  finds  that  it  should 
determine  the  matter  on  equitable  principles 
and  fix  the  matter  of  liability  on  a  'quantum 
meruit'  basis,  and  that  the  prices  at  which 
the  Carolina  Glass  Company  sold  to  the  State 
Dispensary  the  glassware  manufactured  by 
it  ranged  throughout  the  entire  period  of 
their  transactions  with  the  State  Dispensary, 
except  for  the  years  1906  and  1907,  at  about 
10  per  cent,  above  the  fair  and  reasonable 
market  price  for  said  goods.  The  commis- 
sion finds  that  the  total  amount  of  sales,  aft- 
er making  all  proper  corrections  therein, 
made  by  the  Carolina  Glass  Company  during 
the  entire  period  of  the  transactions  with  the 
State  Dispensary  up  to  the  time  It  was  abol- 
ished, was  $613,437.  Of  this  amount  the  sum 
of  $99,108  was  for  goods  sold  during  the  year 
1006  and  the  short  period  during  1907  during 
which  that  dispensary  was  conducted,  so 
that  the  total  sales  made  by  the  Carolina 
Glass  Company  during  the  years  preceding 
the  year  1006  aggregated  $514,329.90. 

"The  commission  finds  that  beginning  early 
in  the  year  1906,  as  the  result  of  a  legisla- 
tive investigation  made  by  a  committee  ap- 
pointed by  the  General  Assembly  of  the  state 
of  South  Carolina  and  the  resolutions  adopt- 
ed by  the  General  Assembly  relating  especial- 
ly to  the  contracts  with  the  Carolina  Glass 
Company  hereinbefore  referred  to,  the  Caro- 
lina Glass  Company  was  forced  to,  and  did, 
lower  its  bids  to  prices  which  during  that 
year  and  the  short  period  of  1907  during 
which  the  dispensary  was  operated  were  sub- 
stantially In  accord  with  the  fair  and  reason- 
able market  price  of  the  goods  sold  during 
that  period;  but  the  commission  finds  that 
during  the  years  preceding  1906  the  over- 
charges made  Id  exciess  of  the  fair  and  rea- 
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sonable  market  price  for  the  goods  sold  was 
$51,432.90,  which  should  be  and  Is  hereby 
offset  against  the  claim  In  favor  of  said  Car- 
olina Glass  Company,  to  wit.  Its  claim  for 
$23,013.75,  which,  being  deducted  from  the 
amount  of  said  overcharges,  the  commission 
finds  said  Carolina  Glass  Company  to  be  in- 
debted to  the  state  of  South  Carolina  In  the 
sum  of  $28,419.24.  Whereupon  Judgment  Is 
rendered  In  accordance  with  the  foregoing 
findings." 

John  T.  Selbels,  D.  W.  Robinson,  and  Lyles 
&  Lyles,  for  Carolina  Glass  Co.  J.  Fraser 
Lyon,  Atty.  G€n.,  and  Anderson,  Felder,  Roun- 
tree  &  WUson,  for  the  Sttite. 

HYDRICK,  J.  The  above-stated  cases  were 
beard  and  will  be  considered  together,  as  the 
second  grows  in  part  out  of  the  first  At  the 
session  of  1905,  a  committee  of  the  Legisla- 
ture was  appointed,  under  a  concurrent  reso- 
lution, to  investigate  the  affairs  of  the  State 
Dispensary  (24  St  at  Large,  p.  1220).  The 
resolution  was  very  ibroad  In  its  scope,  and 
authorized  the  committee,  among  other  things, 
to  investigate  all  transactions  connected  with 
the  dispensary  and  its  management  present 
and  past,  and  the  connection  of  any  of  its 
officers  with  any  corporation,  concern,  or  in- 
dividual contracting  for  the  sale  of  goods  to 
the  state  for  the  dispensary,  and  ascertain  the 
financial  standing  of  the  ibusiness.  The  in- 
vestigations of  the  committee  resulted  In  an 
act  passed  in  1907  authorizing  the  appoint- 
ment of  a  commission,  to  be  known  as  the 
"State  Dispensary  Commission,"  whose  duty 
it  was  to  close  out  the  entire  business  and 
property  of  the  State  Dispensary,  collect  all 
debts  due,  and  pay  "all  Just  liabilities"  of 
the  state  growing  out  of  said  business.  The 
commission  was  given  "full  power  and  au- 
thority to  Investigate  the  past  conduct  of  the 
affairs  of  the  dispensary."  It  was  also  cloth- 
ed with  all  the  power  and  authority  confer- 
red upon  the  committee  which  had  been  ap- 
pointed under  the  resolution  above  referred 
to.  25  St  at  Large,  p.  835.  The  act  of  1907 
was  amended  in  1908  so  as  to  give  the  com- 
mission "full  power  to  pass  upon,  fix  and  de- 
termine aU  claims  against  the  state  growing 
out  of  dealings  with  the  dispensary;  and  to 
pay  for  the  state  any  and  all  Just  claims 
which  have  been  submitted  to  and  determin- 
ed 'by  It  and  no  other."  25  St.  at  Large,  p. 
1289.  Appellant  presented  to  the  commis- 
sion a  claim  for  $23,013.75  as  the  balance 
due  it  by  the  state  for  bottles  and  demijohns 
furnished  to  the  dispensary  under  contracts 
made  with  the  board  of  directors  from  and 
Including  April,  1906,  until  the  business  was 
closed  out  by  the  commission.  Appellant  had 
also  furnished  the  dispensary  practically  all 
the  bottles  and  demijohns  used  since  about 
December,  1902;  b^it  all  accounts  prior  to 
April,  1906,  had  been  settled.  Upon  the  fil- 
ing of  this  claim,  the  commission  went  into 
an  investigation  of  all  past  dealings  of  ap- 
pellant with  the  dispensary;  and,  after  .hear- 


ing a  great  deal  of  testimony  and  argument 
thereon,  rendered  its  decision  dated  Novem- 
i»T  17,  1909,  which  will  be  set  out  in  the  re- 
port of  the  case.  The  conclusion  and  finding 
of  the  commission  was  that  in  pursuance  of 
a  conspiracy  between  some  of  the  directors 
of  the  dispensary  and  some  of  the  api)ellant's 
officers  or  agents  to  defraud  the  state  where- 
by legitimate  competition  was  destroyed,  ap- 
pellant had  a  monopoly  of  the  business  of  fur- 
nishing glass  to  the  dispensary  from  the  date 
of  its  beginning  business,  In  1902,  until  April, 
1906,  and  that  the  prices  paid  it  for  glass 
during  that  period  exceeded  the  fair  market 
value  thereof  by  $51,432.99.  Therefore,  al- 
lowing appellant's  claim  of  $23,013.75,  the 
commission  found  that  appellant  was  indebt- 
ed to  the  state  In  the  sum  of  $28,419.24,  the 
difference  between  the  amount  of  Its  claim 
and  the  sum  It  bad  fraudulently  collected 
from  the  state.  From  that  decision  this  ap- 
peal was  taken  under  the  provisions  of  the 
statute,  giving  every  claimant  the  right  of 
appeal  to  the  Supreme  Court  "as  in  cases  at 
law."  Appellant  concedes  that  the  Jurisdic- 
tion of  this  court  is  limited  in  such  cases  to 
a  review  of  alleged  errors  of  law.  Many  of 
the  exceptions  question  the  findings  of  fact 
on  the  ground  that  there  Is  no  testimony  to 
support  them.  If  that  were  so,  they  might 
toe  corrected  as  errors  of  law.  But  after  a 
very  careful  consideration  of  the  testimony, 
we  have  failed  tq  discover  that  any  of  the 
findings  of  fact  are  wholly  unsupported  by 
testimony.  It  would  unnecessarily  prolong 
this  opinion  to  discuss  in  detail  the  evidence, 
which  covers  650  printed  pages,  to  point  out 
that  which  tends  to  support  the  findings  of 
the  commission,  which  are  material  to  Its 
decision.  It  would  ibe  an  unprofitable  task. 
Besides,  any  expression  of  opinion  by  this 
court  upon  the  sufficiency  of  the  evidence 
upon  any  point  might  result  in  prejudice  to 
others  whose  rights  may  be  affected  by  the 
same  testimony  and  facts  inferable  therefrom 
in  other  litigation  which  may  grow  out  of 
the  transactions  in  question.  In  this  connec- 
I  tion,  it  may  not  be  out  of  place  to  say  that 
we -do  not  agree  with  appellant's  counsel  that 
the  finding  of  the  commission  of  a  conspiracy 
to  defraud  the  state  is  an  Impeachment  of 
the  character  for  honesty  and  Integrity  of 
every  stockholder,  director,  and  officer  of  the 
company.  Corporations,  like  Individuals,  are 
bound  by  the  acts  of  their  agents  within  the 
scope  of  their  authority,  even  those  fraudu- 
lently done ;  and,  while  the  legal  consequenc- 
es of  such  acts  must  be  visited  upon  the  prin- 
cipals, it  by  no  means  follows  that  the  prin- 
cipals can  Justly  be  charged  with  guilty  par- 
ticipation in  them.  It  Is  but  fair  to  say  that 
there  is  not  a  particle  of  testimony  tending 
to  show  that  some  of  the  stockholders,  di- 
rectors, and  officers  of  the  company  had  any 
knowledge  of  the  transactions  which  fell 
under  the  condemnation  of  the  commission. 
The  first  exception  alleging  error  of  law 
is  that  after  the  testimony  had  been  taken. 
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and  the  argument  was  about  to  commence, 
one  of  the  commissioners  stated  to  appel- 
lant's attorney  that  from  bis  recollection  and 
knowledge  of  the  testimony  there  was  a 
doubt  in  hlg  mind  whether  the  state  owed 
appellant  anything,  that  he  was  under  the 
Impression  from  the  testimony  that  it  show- 
ed that  api)eliant  owed  the  state  a  large  sum 
of  money  on  account  of  overcharges,  and  ask- 
ed that  his  argument  be  directed  to  that  point. 
It  is  contended  that  this  statement  showed 
that  t^e  mind  of  the  commissioner  was  prej- 
udiced against  appellant's  claim,  and  that 
he  was  thereby  disqualified  to  participate  in 
the  deliberations  of  the  commission.  Such  a 
contention  is  clearly  untenable.  The  com- 
missioner distinctly  stated  that  the  impres- 
sion made  upon  his  mind  was  from  reading 
the  testimony.  Ordinarily  the  mind  of  every 
Intelligent  man  is  impressed  one  way  or  the 
other  as  to  the  weight  of  evidence  and  its 
sufficiency  to  estaiblisb  the  facts  in  issue  as 
he  hears  or  reads  it  There  is  no  improprie- 
ty in  the  trier  of  facts  stating  to  counsel  the 
impressions  so  made  upon  hia  mind,  that  he 
may  have  the  opportunity  of  so  presenting 
the  evidence  as  to  remove  the  impression,  if 
possible.  It  is  common  practice  for  judges 
to  state  to  counsel  the  bent  of  their  minds 
as  to  the  law  or  facts,  so  as  to  direct  argu- 
ment to  the  questions  involved,  and  we  have 
never  heard  the  practice  questioned  or  con- 
demned. On  the  contrary.  It  is  a  distinct  ad- 
vantage to  counsel  in  arguing  a  cause. 

The  next  contention  of  appellant  is  that 
the  commission  is  not  a  court,  biit  a  special 
tribunal  of  limited  power,  and  that  It  exceed- 
ed its  authority  in  undertaking  to  fix  and 
determine  appellant's  liability  to  the  state, 
and  then  set  off  its  claim  against  the  liability 
so  fixed.  It  is  conceded  that  the  commission 
is  not  a  court,  though  its  duties  necessarily 
Involve,  to  some  extent,  the  exercise  of  Ju- 
dicial functions,  as  is  always  the  case  where 
Judgment  and  discretion  are  to  be  exercised, 
It  was  created  under  section  2  of  article  17 
of  the  Constitution,  which  provides  that  "the 
General  Assembly  may  direct  by  law  In  what 
manner  claims  against  the  state  may  be'  es- 
tablished and  adjusted."  State  v.  Dispen- 
sary Commission,  79  S.  G.  31G,  60  S.  E  928. 
Of  a  like  nature  was  the  "Court  of  Claims," 
created  under  a  similar  provision  of  the 
Constitution  of  18C8.  Ex  parte  Childs,  12  S. 
C.  111.  This  being  so,  the  commission  is 
limited  to  the  exercise  of  such  powers  as 
are  expressly  conferred  upon  it  by  the  stat- 
utes, and  such  as  are  necessarily  implied 
from  those  conferred.  This  is  true  even  of 
courts  of  special  and  limited  Jurisdiction. 
McKenzie  v.  Ramsay,  1  Bailey,  460.  It  is 
contended  that  authority  "to  pass  upon,  fix 
and  determine  all  claims  against  the  state" 
does  not  include  authority  to  fix  and  deter- 
mine claims  in  favor  of  the  state  against 
others.  Such  a  construction  of  the  statutes 
is  too  narrow,  and  unwarranted  from  their 
manifest  purpose  and  Intent.    The  commis- 


sion was  authorized  and  directed  to  deter- 
mine what  were  the  "just  claims"  against 
the  state  growing  out  of  the  business,  and 
to  that  end  It  was  directed  to  investigate  ail 
transactions  with  the  dispensary,  past  and 
present  For  what  purpose?  Evidently  to 
enable  it  to  decide  what  were  the  just  lia- 
bilities of  the  state.  And  bow  could  it  de- 
cide what  was  the  Just  liability  of  the  state 
to  a  claimant  without  ascertaining  what  was 
the  Just  liability  of  the  claimant  to  the  state 
growing  out  of  bte  dealings  with  the  dispen- 
sary? The  determination  of  the  one  neces- 
sarily involved  the  other.  The  question, 
therefore,  whether  the  commission  bad  au- 
thority to  entertain  a  "set-off"  or  "counter- 
claim" in  favor  of  the  state  against  a  claim- 
ant In  the  technical  sense  in  which  those 
terms  are  used  in  legal  proceedings  is  not 
germane  or  material  to  the  present  inquiry. 
To  what  purpose  should  the  commission  in- 
vestigate, unless  It  announced  the  reanlt  of 
its  investigation?  TVe  see  no  error,  there- 
fore, in  the  commission  stating  its  findings 
as  the  result  of  its  investigation.  The  find- 
ings of  the  commission,  however,  are  con- 
trolling only  in  its  determination  of  the  non- 
liability of  the  state  upon  appellant's  claim. 
They  have  not  the  force  or  effect  of  a  judg- 
ment concluding  appellant  in  any  other  pro- 
ceeding, such,  for  instance,  as  the  state 
might  institute  in  the  proper  court  to  recover 
the  amount  found  by  the  commission  to  be 
due  it  by  appellant 

The  exceptions  assigning  error  In  admit- 
ting in  evidence  certain  testimony  which  had 
been  taken  by  the  investigating  committee 
appointed  under  the  resolution  hereinbefore 
referred  to  cannot  be  sustained,  t}ecause  the 
record  fails  to  show  that  objection  was  made 
to  its  introduction.  On  the  contrary,  it  ap- 
pears that  it  was  introduced  by  consent  Be- 
sides, appellant  was  represented  by  counsel 
before  the  committee  and  cross-examined  the 
witnesses,  except  one,  whose  affidavit  was  ad- 
mitted without  objection ;  and,  after  the  tee- 
timony  was  admitted,  the  commission  offer- 
ed appellant  opportunity  to  introduce  testi- 
mony in  rebuttal  or  to  Impeach  the  witnesses. 

The  next  assignment  of  error  is  in  admit- 
ting testimony  to  show  that  other  manufac- 
turers of  glass  had  put  in  bids  with  the  di- 
rectors of  the  dispensary  which  were  lower 
than  the  bids  of  appellant  which  were  ac- 
cepted by  the  directors,  and  that  appellant 
had  during  the  time  it  was  furnishing  the 
dispensary  sold  bottles  of  the  same  kind  to 
other  buyers  in  smaller  quantities  at  lower 
prices,  because  In  dealing  with  the  other 
buyers  it  had  to  meet  competition ;  the  con- 
tention being  that  appellant's  bids  having 
tieen  accepted  and  contracts  awarded  upon 
them,  such  testimony  was  irrelevant  The 
testimony  was  clearly  relevant,  because  it 
tended  to  prove  the  charge  of  a  conspiracy 
to  defraud  the  state.  If  it  be  true,  as  con- 
tended, and  as  some  of  appellant's  witnesses 
testified,  that  these  sinaller  quantities  were 
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sold  at  lower  prices  merely  to  get  rid  of  Its 
remnants  or  surplus  product,  whicb  was  a 
very  small  i)er  cent,  ot  Its  output,  that  was  a 
fact  for  tbe  consideration  of  the  cummission 
In  determining  the  weight  and  sufficiency  of 
the  evidence,  but  it  could  not  affect  its  rele- 
vancy. 

We  proceed  next  to  dispose  of  the  Issues 
raised  In  the  second  case  stated  at  the  head 
of  this  opinion.  These  arise  principally  out 
of  an  act  approved  February  23,  1910  (26 
St.  at  Large,  p.  876),  and  what  was  done  by 
the  defendants  under  the  provisions  of  that 
act,  which,  it  will  be  noted,  was  passed  sub- 
sequent to  the  decision  of  the  commission 
upon  tbe  dalm  of  the  plaintiff.  The  provi- 
sions of  the  first  five  sections  of  tbe  act  per- 
tinent to  this  case  are.  In  substance;  that. 
In  addition  to  the  powers  conferred  by  all 
previous  acts,  the  Dispensary  Commission 
Shan  have  power  to  pass  upon,  fix,  and  deter- 
mine claims  of  the  state  against  any  person, 
firm,  or  corporation  heretofore  doing  business 
with  the  State  Dispensary,  and  settle  and  re- 
ceipt therefor;  that  the  findings  of  the  com- 
mission under  Its  provisions  shall  be  final, 
and,  upon  the  finding  by  the  commission  that 
any  person,  firm,  or  corporation  Is  Indebted 
to  the  state,  tbe  dispensary  auditor  and  of- 
ficials having  charge  ot  the  funds  of  any 
county  dispensary  which  may  be  Indebted 
to  such  person,  firm,  or  corporation  shall 
iwy  to  the  commission  the  amount  so  found 
to  be  due  the  state,  or  so  much  thereof  as 
the  funds  In  their  hands  due  to  such  per- 
son, firm,  or  corporation  will  pay,  and  the 
receipt  of  the  commission  shall  be  a  sufficient 
voucher  therefor;  that  the  commission  may, 
•by  its  order,  stop  the  paying  out  of  any  funds 
of  any  county  dispensary  by  any  officer  hav- 
ing charge  thereof.  Sections  7  and  9  of  the 
act  are  as  follows: 

"Sec.  7.  The  State  Dispensary  commission 
Is  hereby  empowered  to  pass  all  orders  and 
Judgments  and  do  any  and  all  things  neces- 
sary to  carry  out  the  purposes  of  this  act; 
and  all  Judgments  rendered  by  them  for  any 
claim  due  the  State  shall  be  a  lien  on  the 
property  of  the  Judgment  debtor  situated 
within  this  State,  and  a  transcript  of  said 
Judgment  shall  be  filed  In  the  office  of  the 
clerk  of  the  court  of  common  pleas  In  each 
county  where  any  property  of  such  Judgment 
debtor  Is  situated." 

"Sec.  9.  In  all  cases  pending  before  tbe 
said  State  Dispensary  Commission,  upon  any 
claim  or  claims  against  any  person  or  per- 
sons or  any  corporation  or  corporations  own- 
ing any  real  estate  In  any  county  In  this 
state,  tbe  Said  commission  shall  file  In  the 
office  of  the  clerk  of  court  In  each  county 
where  such  real  estate  Is  situated  a  notice  of 
the  pendency  of  such  cases,  and  the  said 
notice  so  filed  shall  be  full  notice  to  all  per- 
sons whomsoever  claiming  any  title  to  or 
Uen  upon  such  real  estate  acquired  subse- 
quent to  tbe  filing  thereof,  and  the  debt 
found  by  said  commission  to  be  due  tbe  state 


shall  have  priority  over  tbe  claims  of  all 
creditors,  except  creditors  secured  by  mort- 
gage or  Judgment  entered  and  recorded  prior 
to  the  filing  of  such  notice,  and  the  said  real 
estate,  In  tbe  hands  ot  any  person  or  persons 
whomsoever,  shall  be  liable  for  the  payment 
ot  such  debt  so  found  to  be  due  the  state." 

Within  a  few  days  after  the  approval  of 
the  act,  to  wit,  on  February  26, 1910,  the  com- 
mission, by  Its  attorneys,  filed  in  the  office 
of  tbe  clerk  of  the  court  for  Richland  county, 
In  which  county  plaintiff  owns  real  estate, 
a  notice,  headed  or  entitled,  "The  State  v. 
Oarolina  Qlass  Co.,"  and  signed  by  the  At- 
torney General  and  other  counsel  represent- 
ing tbe  state.  The  notice  was  as  follows: 
"Notice  is  hereby  given  to  all  whom  It  may 
concern  that  the  above-stated  cause  has  been 
Instituted,  and  Is  now  pending  before  tbe 
State  Dispensary  Commission  for. the  recov- 
ery aj^Inst  the  Carolina  Glass  Co.  of  $29,- 
000.00,  the  amount  whicb  has  been  found  to 
be  due  from  the  said  defendant  to  the  state 
of  South  Carolina  owing  to  overcharges  made 
by  said  defendant  In  selling  goods  to  tbe  State 
Dispensary,  and  this  notice  Is  given  in  ac- 
cordance with  the  terms  of  an  act  of  the 
Legislature  passed  In  February,  1910,  and 
duly  approved  by  the  Governor."  About  the 
same  time  notice  was  served  on  the  plaintiff, 
pursuant  to  the  provisions  of 'the  act,  that 
the  commission  would  proceed  to  pass  upon, 
fix,  and'  determine  the  claim  of  the  state 
against  the  plaintiff  on  account  of  the  over- 
charges growing  out  of  Its  dealings  with  the 
dispensary.  Notice  was  also  served  on  the 
county  dispensary  board  of  Richland  county 
requiring  that  board  to  pay  to  the  commis- 
sion the  amount  due  by  said  board  to  tbe 
plaintiff. 

Another  feature  of  the  case  grows  out  of 
an  agreement  alleged  to  have  been  made  be- 
tween the  attorneys  for  the  plaintiff  and  the 
attorney  representing  the  state  with  regard 
to  payments  for  shipments  of  glass  made  by 
plaintiff  to  the  county  dispensaries  after  No- 
vember 20,  1909.  At  the  date  of  the  decision 
of  the  commission  oh  plaintlfTs  claim,  sev- 
eral of  the  county  dispensaries  were  Indebted 
to  plaintiff  for  glass  shipped  prior  to  (itae  de- 
cision, and  plaintiff  was  under  contract  to 
make  further  shipments.  But,  fearing  that 
payment  of  the  amounts  due  It  by  tbe  county 
dispensaries  might  be  stopped  by  order  of 
tbe  commission,  and  being  unwilling.  In  view 
of  the  possibility  of  such  action,  to  make 
further  shipments  without  an  agreement  that 
payment  therefor  would  not  be  withheld,  the 
attorney  representing  the  state  In  the  matter 
of  claims  against  the  plaintiff  and  others  for 
overcharges  against  tbe  dispensary  agreed 
with  plaintiff's  attorney  that  payments  for 
all  shipments  made  after  November  20tb 
would  not  be  Interfered  with  by  the  commis- 
sion. There  seems  to  have  been  some  mis- 
understanding between  the  attorneys  as  to 
what  the  agreement  was,  or  as  to  whether 
there  was  any  agreement,  with   regard  to 
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tbe  amounts  then  dae  the  plaintiff  tor  sbip- 
ments  previously  made.  No  steps,  bowever, 
were  taken  by  the  commission  or  tbe  state's 
attorneys  to  stop  the  payment  of  such  debts, 
and  plaintiff  continued  to  collect  them,  as 
well  as  those  accruing  after  November  20th. 
Upon  the  filing  and  serving  of  the  notices 
above  mentioned,  this  action  was  commenced 
in  the  original  Jurisdiction  of  this  court  to 
enjoin  the  defendants  from  ordering  the 
sums  due  to  plaintiff  by  the  county  dispen- 
saries withheld  or  paid  over  to  the  commis- 
sion, on  the  ground  that  the  act  of  the  com- 
mission in  fixing  and  determining  the  lia- 
bility of  plaintiff  to  the  state  was  In  excess 
of  authority  conferred  by  the  statutes,  and 
therefore  null  and  void,  and  on  the  ground 
that  the  notice  requiring  the  county  board 
to  pay  to  the  commission  the  amounts  due  by 
It  to  plaintiff,  in  so  far  as  it  affected  ship- 
ments made  subsequent  to  November  20tb, 
was  a  violation  of  the  agreement  with  plain- 
tiff's attorneys.  Plaintiff  also  asks  that  the 
commission  be  enjoined  from  asserting  or 
claiming  a  lien  upon  its  real  estate  in  favor 
of  the  state  by  virtue  of  the  notice  filed  with 
the  clerk  of  court  for  Richland  county  on  the 
ground  that  the  sections  of  the  act  giving  the 
state  such  lien  upon  the  Judgment  of  the 
commission  or  the  right  to  acquire  it  by  rea- 
son of  such  Judgment  are  unconstitutional. 
Under  the  provisions  of  the  C!onstitutlon 
(article  8,  i  11)  and  statutes  (25  St  at  Large, 
p.  463)  the  county  dispensaries  are  conducted 
"imder  the  authority  and  in  the  name  of  the 
state."  Therefore  the  oflBcers  In  charge  of 
them  are  agents  of  the  state  and  the  funds 
arising  from  the  sale  of  liquors  through  them 
are  the  funds  of  the  state,  and  the  debts  due 
for  goods  sold  to  them  are  the  debts  of  the 
state.  In  exercising  the  powers  conferred 
upon  it  by  the  Legislature,  the  Dispensary 
Commission  is  also  the  agent  and  representa- 
tive of  the  state,  "subject  to  no  interference, 
except  that  of  the  general  assembly  Itself," 
and  a  suit  brought  against  it  is  In  effect  a 
suit  against  the  state.  State  v.  Dispensary 
Commission,  79  S.  C.  316,  329,  60  S.  E.  92& 
As  tbe  state  cannot  be  sued  without  Its  con- 
sent, Bfl  court  has  power  to  interfere  with 
or  direct  the  disposition  of  the  state's  funds 
in  the  hands  of  its  agents,  unless  it  appears 
that  they  are  acting  without  authority  of 
law,  or  are  refusing  to  recognize  and  obey 
the  law  to  the  detriment  of  private  rights. 
In  State  v.  Dispensary  Commission,  supra,  at 
page  325  of  79  S.  C,  at  page  931  of  60  S.  E., 
this  court  said :  "The  General  Assembly  may 
require  the  public  funds,  or  any  part  of  them, 
to  be  put  In  any  place  or  with  any  person  it 
«ees  fit ;  and  there  Is  no  limit  to  its  power  In 
imposing  conditions  and  conferring  discre- 
tion on  its  fiscal  agent  as  to  the  disburse- 
ments of  these  funds  to  Its  creditors.  When 
a  discretion  is  conferred  by  the  state,  no 
court  can  supplant  the  agent  of  the  state  and 
substitute  for  his  discretion  its  own  judg- 
ment"   In  ordering  the  funds  in  the  hands  of 


the  officers  of  the  county  dispensaries  due  to 
the  plaintiff  turned  over  to  itself,  the  com- 
mission acted  within  tbe  limits  of  Its  au- 
thority and  discretion  conferred  uiwn  It  by 
the  Legislature,  and  this  court  baa  no  power 
to  interfere.  From  the  foregoing  it  will  be 
seen  that  It  is  unnecessary  to  inquire  or  de- 
cide whether  there  was  an  agreement  be- 
tween the  attorneys  for  plaintiff  and  the  at- 
torneys for  tbe  state  as  to  the  collection  of 
tbe  amounts  due  plaintiff  from  the  county 
dispensaries  for  shipments  made  prior  to  No- 
vember 20th,  or  what  the  agreement  was,  or 
whether  it  has  been  violated.  The  dispen- 
sary commission  Is  the  sole  arbiter  of  the 
rights  of  the  plaintiff,  if  it  has  any,  with  re- 
gard to  that  matter. 

The  claim  that  the  state  has  a  lien  upon 
the  real  estate  of  the  plaintiff  by  virtue  of 
the  provisions  of  section  7,  and  by  virtue  of 
the  notice  filed  with  the  clerk  of  court  under 
the  provisions  of  section  9  of  the  act  of 
1910,  presents  a  serious  and  delicate  question. 
Unless  tbe  provisions  of  section  7  must  be 
construed  to  be  retroactive,  the  lien  cannot 
be  claimed  under  that  section.  The  rule  is 
too  well  settled  to  require  discussion  that  a 
statute  will  not  be  construed  so  as  to  have 
retroactive  effect,  unless  such  construction 
is  required  by  its  express  terms,  or  by  a  nec- 
essary implication.  There  are  no  words  in 
the  act  expressly  giving  any  of  Its  provi- 
sions retroactive  effect,  and  there  Is  no  nec- 
essary Implication  from  the  language  used 
that  the  Legislature  Intended  that  it  should 
have  such  effect  Therefore,  when  the  Leg- 
islature said.  In  section  7,  that  "all  Judg- 
ments rendered  by  them  (the  commission)  for 
any  claim  due  the  state  shall  be  a  lien  on  the 
property  of  the  Judgment  debtor  situated 
within  the  state,"  it  meant  all  Judgments  ren- 
dered after  the  passage  of  the  act  As  the 
only  judgment  in  any  sense  of  the  word  ren- 
dered by  the  commission  against  the  plain- 
tiff was  rendered  before  the  passage  of  the 
act,  no  lien  upon  the  property  of  the  plaintiff 
was  given  or  Intended  to  be  given  by  virtue 
of  that  judgment  The  Constitution  ordains 
(arUcle  1,  §  14)  that  "the  legislative,  execu- 
tive, and  Judicial  powers  of  the  government 
shall  be  forever  separate  and  distinct  from 
each  other,  and  no  person  or  persons  exer- 
cising the  functions  of  one  of  said  depart- 
ments shall  assume  or  discharge  the  duties 
of  any  other."  This  language  is  as  strong 
as  it  is  simple  and  clear.  The  Legislature 
therefore  cannot  assume  to  itself  the  exercise 
of  Judicial  powers.  Segars  v.  Parrott,  64  S. 
C.  1,  31  S.  E.  677,  865.  Nor  can  it  confer  "ju- 
dicial powers,"  in  the  sense  In  which  those 
words  are  used  In  the  Constitution,  upon  any 
other  body  than  the  courts  mentioned  and 
provided  for  in  section  1,  art  5,  of  the  Consti- 
tution, which  provides  that  "the  judicial  pow- 
er of  this  state  shall  be  vested  in"  the  courts 
therein  specifically  mentioned  and  provided 
for.  The  few  instances  In  which  judicial  power 
is  vested  elsewhere  are  provided  for  in  the  Con- 
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stltution  Itself,  and,  with  tbese  few  excep- 
tions, tbe  whole  of  the  element  of  sovereignty 
known  as  Judicial  power  was  vested  by  the 
people  In  tbelr  courts,  and  none  of  it  was  left 
to  be  lodged  elsewhere.  In  fact,  every  per- 
son exercising  tbe  functions  of  either  of  the 
other  departments  of  the  government  are  for- 
bidden to  assume  or  discharge  those  vested  in 
the  courts.  We  have  already  seen  that  the 
dispensary  commission  is  not  a  court  within 
the  meaning  of  the  Judicial  article  of  the 
Constitution,  but  is  a  special  tribunal,  cre- 
ated under  the  power  of  the  Legislature  to 
Investigate  the  financial  afTairs  of  the  state, 
and  that  provision  of  the  Constitution  which 
authorizes  the  Legislature  to  direct  by  law 
how  claims  against  tbe  state  shall  be  estab- 
lished and  adjusted. 

It  follows  that  any  attempt  to  confer  upon 
tbe  commission  Judicial  powers,  except  in  so 
far  as  the  exercise  of  such  powers  may  be 
necessarily  incident  to  the  duty  of  Investi- 
gating and  ascertaining  the  truth  with  re- 
spect to  tbe  management  of  the  dispensary, 
and  the  just  liabilities  of  the  state  growing 
out  of  dealings  with  the  dispensary,  is  vio- 
lative of  the  Constitution.  The  exercise  of 
Judicial  functions,  or  quasi  Judicial  functions, 
is  often  necessary  as  an  incident  to  the  exer- 
cise of  the  powers  conferred  by  the  Constitu- 
tion upon  tbe  other  co-ordinate  branches  of 
the  government  as  in  all  cases  where  the  ex- 
ercise of  Judgment  and  discretion  are  re- 
quired. But  this  Is  not  the  Judicial  power 
vested  In  the  courts.  It  would  be  dlfBcult  to 
give  an  exact  definition  of  the  words  "Ju- 
dicial power"  as  used  In  the  Constitution, 
which  would  be  applicable  to  all  cases  which 
might  arise^  and  we  shall  not  attempt  it. 
The  lines  of  demarcation  between  the  pow- 
ers of  the  three  departments  of  government 
are  often  shadowy  and  Illusive;  but  In  the 
main  they  are  clear,  well  defined,  and  well 
understood.  The  Constitution  assumed  the 
existence  of  an  organized  society,  and  when 
it  vested  the  Judicial  power  in  the  courts,  it 
had  reference  to  the  Judicial  power  then  ex- 
isting, and  such  as  the  people  then  under- 
stood to  be  vested  In  and  exercised  by  the 
courts. 

There  can  be  no  doubt  or  dlfl9culty  there- 
fore as  to  those  powers,  which,  from  the  ear- 
liest periods  In  the  history  of  our  constitu- 
tional forms  of  government,  have  been  ex- 
ercised by  the  courts  In  the  due  and  orderly 
interpretation  and  administration  of  the  law. 
It  has  always  and  universally  been  deemed 
the  prerogative  of  the  courts  to  enforce  and 
protect  rights,  prevent  and  redress  wrongs, 
punish  offenses  against  the  public,  and  deter- 
mine the  rights,  obligations,  and  liabilities  of 
persons  arising  out  of  their  relations  to  and 
dealings  with  each  other.  It  would ,  not  be 
contended  for  a  moment  that  the  Legislature 
could,  even  upon  the  fullest,  fairest,  and 
mosii  deliberate  investigation,  after  due  no- 
tice, pass  a  valid  act  declaring  that  a  par- 


ticular individual  is  Indebted  to  the  state  Jn, 
a  given  amount,  and  by  legislative  flat  create 
a  lien  upon  his  property.  Such  an  act  would 
not  only  be  an  unwarranted  usurpation  of 
Judicial  power,  but  would  also  be  an  Infringe- 
ment of  the  constitutional  guaranty  that  no 
person  shall  be  deprived  of  his  property 
without  due  process  of  law,  or  be  denied  the 
equal  protection  of  the  laws.  If,  then,  the 
Legislature  itself  could  not  pass  such  a  judg- 
ment, it  cannot  confer  upon  a  commission  the 
power  to  do  so.  The  creature  cannot  be 
greater  than  the  creator.  The  Investigation 
of  the  dealings  between  the  plaintiff  and  the 
state,  the  hearing  of  evidence  and  argument 
upon  the  facts  and  the  law  applicable  there- 
to, and  the  determination  of  the  rights  of 
the  plaintiff  and  the  state  growing  thereout 
are  so  clearly  an  exercise  of  Judicial  power 
that  the  bare  statement  of  the  proposition 
Is  sufiBcient  without  argument  to  Illustrate 
Its  truth.  It  was  held  to  be  such  by  this 
court  in  State  v.  Dlspoisary  Commission, 
supra,  where,  at  page  333  of  79  S.  C,  at  page 
934  of  60  S.  E.,  the  court  said :  "Their  [tbe 
commission's]  discretion  is  a  Judicial  dis- 
cretion, and  their  action,  with  respect  to 
the  validity  of  claims.  Judicial  action."  So 
long,  therefore,  as  the  action  of  the  commis- 
sion was  confined  to  the  investigation  of  all 
dealings,  p^st  and  present,  with  the  dispen- 
sary, and  the  determination  of  the  Just  lia- 
bilities of  the  state  growing  out  of  them,  it 
was,  as  we  have  seen,  based  upon  constitu- 
tional authority,  and  was  valid  and  binding. 
But  we  find  no  authority  In  the  Constitution 
for  the  Legislature  to  provide  by  law  how 
claims  of  the  state  against  others  shall  be 
established  or  adjusted,  except  through  the 
courts.  We  conclude,  therefore,  that,  in  so  far 
as  the  act  of  1910  attempts  to  confer  upon  the 
commission  power  to  pass  final  Judgment 
upon  the  claim  of  the  state  against  the  plain- 
tiff, it  is  iinconstitutional,  null,  and  void. 
And,  as  the  lien  which  the  act  attempts  to 
create  is  based  upon  the  unauthorized  act  of 
the  commission.  It  is  likewise  null  and  void. 

Tbe  Judgment  of  this  court  is  that  the  de- 
cision of  the  commission  upon  plaintifTf 
claim  against  tbe  state  be  aflSrmed,  and  that 
the  defendants  be  enjoined  from  asserting  or 
claiming  any  Hen  upon  plaintiff's  property 
under  or  by  virtue  of  the  notice  filed  in  the 
office  of  the  clerk  of  court  for  Richland  coun- 
ty, and  that  said  notice  be  canceled  of  rec- 
ord. 


(153  N.  c.  4r) 

HARRINGTON  v.  COMMISSIONERS  OF 
TOWN  OF  WADESBORO. 

(Supreme  Court  of  North  Orolina.     Nov.  17, 
1910.) 

1.  Municipal  Cobpobations  (J  733*)— Blbc- 
TBic  Light  Plant— Nbguqekcb—Goveen- 
KENTAL  Powers. 

A  town  In  operating  an  electric  plant,  and 

selling  electricity   for  profit,  did  not  act.  in  a 
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fovemmental  capacity,  and  was  therefore  liable 
or  negligence  in  bo  maintaining  ita  wires  as  to 
cause  the  death  of  a  pedestrian  coming  in  con- 
tact therewith. 

■  [B!d.  Note. — ^For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  IS  1547-1549;  Dec. 
Dig.  i  733.»] 

2.  Electbicitt  (I  18*)  —  Blectbio  Wibes— 
Negligent  Maintenaitce  —  Contbib-dtobt 
Negligence.    ■ 

Where  intestate,  an  inexperienced  boy  17 
years  old,  was  Icilled  by  taking  hold  of  uninsu- 
lated electric  light  wires  improperly  placed,  neg- 
ligently exposed  over  a  footpath  on  which  he 
was  traveling,  at  such  a  height  that  an  ordina- 
ry person  would  be  required  to  stoop  in  goinj; 
under  them,  his  act  in  grasping  the  wires  did 
not  constitute  contributory  negligence. 

[EH.  Note. — For  other  cases,  see  ESlectricity, 
Cent.  Dig.  {  10;   Dec.  Dig.  i  IS.*] 

8.  Evidence  (J  43»)— Judicial  Notice— Cou- 

icbncembnt  of  Action. 

Where,  in  an  action  for  death,  it  was  es- 
tablished and  not  controverted  that  intestate 
was  killed  July  4,  1908,  and  the  summons  was 
issned  the  January  following,  plaintiffs  failure 
to  introduce  the  summons  in  evidence  to  estab- 
lish that  the  action  was  commenced  within  a 
year  was  not  a  fatal  defect  under  the  rule  that 
the  court  will  take  judicial  notice  of  the  facts 
and  entries  of  record  in  the  suit  being  presently 
tried. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  63 ;  Dec.  Wg.  {  43.*] 

4.  Appeai.  and   Ebbob  ({   926*)  —  Pbesuup- 

TIONS. 

Where,  in  an  action  for  wrongful  death,  it 
was  necessary  for  plaintiffs  action  to  be  brought 
within  a  year,  it  would  be  presumed  on  appeal, 
notwithstanding  plaintiffs  failure  to  introduce 
the  summons  in  evidence,  that  the  proof  of  its 
issuance  within  that  time  was  brought  to  the 
court's  attention  in  some  permissible  way  in 
support  of  a  judgment  for  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3735-3747;  Dec  Dig.  § 
926.*] 

5.  Evidence  (8  125*)— Exclamations  of  De- 
cedents—Res Gestae. 

Where  intestate  was  killed  by  an  electric 
shock  from  certain  wires,  exclamations  uttered 
by  him  as  he  fell  from  the  wire  and  expired 
were  admissible  not  as  dying  declarations,  but 
as  res  gestte. 

[Ed.  Note. — B\)r  other  cases,  see  Evidence, 
Cent  Dig.  ff  369-371;   Dec.  Dig.  i  125.*] 

6.  Appeal  and  Ebeob  (S  lOoO*)— Evidence— 
Pbejudice. 

'  Where  defendant  was  negligent  primifHIy 
in  allowing  its  electric  wires  carrying  a  high 
voltage  of  electricity  to  sag  down  across  a  path 
where  people  were  accustomed  to  move,  and 
such  negligence  was  the  proximate  cause  of  the 
death  of  decedent  who  caught  hold  of  the  wire 
while  passing  under  it,  defendant  was  not  prej- 
udiced by  evidence  that  the  wire  liad  been  wrap- 
ped and  properly  insulated  after  the  killing. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4153-4160;  Dec.  Dig.  $ 
1030.*1 

7.  E5LFxn«iciTT   (S    16*)  —  Maintenance    of 
Wires  —  Negligence — Atuosfhebio  E^lec- 

TBICITT. 

One  maintaining  an  electric  plant  and  fur- 
nishing electricity  tor  public  use  is  bound  to 
exercise  reasonable  care  to  protect  the  public 
passing  under  the  wires  from  atmospheric  as 
well  as  artificisd  electricity. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  «  9;    Dec.  Dig.  {  la*] 


8.  Tbial  (I  118*)- Abguiient  of  O0trNSKi>— 
Reading  Facts  of  Otheb  Cases. 

Under  the  rule  allowing  attorneys  to  aigne 
the  whole  case  to  the  juiy  both  on  the  law  and 
facts,  they  may  state  the  facta  of  another  case  to 
apply  the  law  of  such  case  to  the  one  in  hand. 
[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  290-293;  Dec  Dig.  i  11&*] 

Appeal  from  Superlcff  Court,  Anson  Coun- 
ty; Lyon,  Judge. 

Action  by  Lucretia  Harrington  against  tti9 
Commissioners  of  Wadeaboro  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  her 
intestate  by  coming  In  contact  wltli  defend- 
ant's electric  wires  alleged  to  have  been  neg- 
ligently maintained.  Verdict  for  plaintiff  and 
defendant  appeals.    Affirmed. 

F.  J.  Coxe,  J.  A'.  liockhart,  McLendon  & 
Thomas,  W.  EJ.  Brock,  and  J.  T.  Bennett,  for 
appellant     Robinson  &  Caudle,  for  appellee. 

HOKE,  J.  On  careful  consideration  of  th» 
record  and  the  exceptions  noted,  we  find  no 
reversible  error  to  defendant's  prejudice. 
The  evidence  showed:  "That  on  July  4, 1908, 
the  Bratton  Amusement  Company  was  con- 
ducting a  moving  picture  show  under  a  tent 
erected  on  an  open  and  vacant  lot  in  the 
town,  being  an  exposed  and  public  place,  and 
the  defendant  under  a  contract  with  the  com- 
pany had  installed  the  wires,  and  was  sup- 
plying the  electricity  for  carrying  on  the 
enterprise.  That  the  wire  conducting  the 
electricity  to  the  tent  passed  over  a  path  on 
which  numbers  of  persons  were  accustomed 
to  move,  and  had  been  negligently  placed  or 
allowed  to  sag,  so  that  persons  going  along 
the  path  could  easily  reach  it,  some  of  the 
witnesses  saying  it  was  so  low  that  one 
would  have  to  bend  bis  body  to  pass  under 
it  and  just  at  this  point  the  wire  was  unin- 
sulated for  a  space  of  a  foot  or  more.  That 
the  intestate,  an  Inexperienced  l>oy  of  17 
years  of  age,  living  with  his  mother  and  do- 
ing work  on  the  farm,  in  passing  along  the 
path,  caught  hold  of  the  wire  and  received 
a  shock  that  killed  him."  One  witness  who 
saw  It  speaking  of  the  occurrence,  said:  "We 
saw  him  raise  up  the  wire  as  If  to  go  under. 
The  wire  was  down  about  where  it  would 
strike  his  forehead  if  he  hadn't  raised  It  up, 
and  he  put  up  his  hands  and  raised  up  the 
wire,  and  he  fell  down  against  the  engine, 
got  up  on  his  knees,  and  fell  down  again. 
The  fellow  that  was  with  him  asked  him 
If  the  wires  did  that  to  him,  and  he  never 
spoke  a  word.  He  just  lay  still  there  on  the 
ground.  Q.  Were  the  wires  naked  where  he 
put  his  hands  on  it?  A.  Yes,  sir.  Q.  About 
how  much  of  It  was  bare?  A.  About  a  foot 
Q.  Where  was  the  wire,  with  reference  to  the 
path?  A.  The  wire  was  right  over  the  path." 
The  town,  having  engaged  In  a  business  en- 
terprise supplying  electricity  for  a  profit  can- 
not avail  Itself  of  the  position  that  it  was 
at  the  time  In  the  exercise  of  governmental 
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power  conferred  for  the  puWlc  beueflt  Speak- 
ing to  this  question  In  Fisher  v.  New  Bern, 
140  N.  O.  510,  53  S.  B.  344,  Connor,  Judge,  de- 
livering the  opinion,  said:  "Where  they  (cities 
and  to^vns)  hare  both  goremmental  and  busi- 
ness corporate  powers  conferred,  their  liabil- 
ity to  suit  for  the  torts  of  their  servants  or 
agents  depends  upon  the  sphere  of  activity 
In  which  the  wrong  complained  of  is  com- 
mitted. In  so  far  as  municipal  corporations 
are  engaged  in  the  discharge  of  the  powers 
and  duties  Imposed  upon  them  by  the  Legis- 
lature as  public  agencies  of  the  state,  they 
are  not  liable  for  breach  of  duty  on  the  part 
of  their  officers.  In  that  respect  the  officers 
are  agents  of  the  state,  although  selected  by 
the  municipality.  When  acting  in  their  min- 
isterial or  corporate  character  in  the  manage- 
ment of  proi)erty  used  for  their  own  t)eneflt 
and  profit  discharging  powers  and  duties  vol- 
tintarlly  assumed  for  their  own  advantage, 
they  are  liable  to  an  action  to  persons  in- 
jured by  the  negligence  of  their  servants, 
agents,  and  officers."  And  It  is  well  estab- 
lished that  persons,  corporate  or  individual, 
engaged  in  operating  one  of  these  electric 
plants  and  supplying  power  from  them  are 
held  to  a  very  high  degree  of  care,  and  It 
is  held,  further,  that,  when  an  untrained  and 
Inexperienced  boy  takes  hold  of  one  of  these 
live  wires  Improperly  placed  or  negligently 
exposed,  such  act  of  itself  does  not  ordinarily 
afford  evidence  of  contributory  negligence. 
Haynes  v.  Gas  Company,  114  N.  C.  204,  19 
S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St.  Rep. 
786. 

It  was  chiefly  urged  for  error  that  the 
record  did  not  disclose  that  the  summons 
had  been  introduced  in  evidence  and  the 
court  having  held  in  Gulledge  v.  Railroad, 
148  N.  C.  567,  62  S.  ES.  732,  and  numerous 
other  cases  that  the  requirement  of  the  stat- 
ute that  action  of  this  character  should  be 
brought  within  one  year  after  the  death,  was 
not  a  statute  of  limitation,  but  a  constituent 
feature  of  the  right  of  action,  there  was  a 
substantial  failure  of  proof  and  the  defend- 
ant's motion  for  nonsuit  should  have  been  al- 
lowed. But  we  cannot  so  hold.  It  was  clear- 
ly established — it  was  not  controverted — that 
the  intestate  was  killed  on  July  4,  1908.  The 
summons  in  the  action  was  issued  on  the 
January  following,  and  the  authorities  are 
to  the  effect  that  courts  will  take  judicial  no- 
tice of  facts  and  entries  of  record  in  the  suit 
being  presently  tried,  and,  In  support  of  the 
validittr  of  the  verdict  and  Judgment,  it  Is 
proper  for  the  appellate  court  to  assume  that 
a  fact  of  this  character  was  brought,  to  the 
attention  of  the  jury  in  some  permissible  way. 
Van  Hook  r.  Whltlock,  7  Paige  (N.  Y.)  373; 
Searls  v.  Knapp,  5  S.  D.  325,  58  N.  W.  807, 
49  Am.  St.  Rep.  873 ;  Farrar  v.  Bates  &  Co., 
55  Ter.  198;  Secrist  v.  Petty,  109  111.  188; 
State  T.  Bowen,  16  Kan.  475;  Yell  v.  Lane, 
41  Ark.  53. 

It  was  further  contended  that  his  honor 
below  should  not  have  admitted  over  defend- 
ed SJ:.-26 


ant's  objection  ftn  exclamation  of  the  inte;>- 
tate  as  he  caught  hold  of  the  wire,  fell,  and 
expired,  and  this  on  the  ground  that  dying 
declarations  are  only  permissible  in  cases  of 
homicide.  The  position  is  sound  in  the  ab- 
stract (McKelvey  on  Evidence  [2d  E5d.]  p.  326), 
but  It  obtains  when  the  declaration  In  ques- 
tion is  competent  only  as  a  dying  declaration 
and  strictly  offered  as  such.  In  the  present 
case,  and  so  far  as  It  was  relevant  to  the 
Issue,  the  exclamation  was  admissible  as  part 
of  the  res  gestae  (Bedsole  v.  Railroad,  151  N. 
O.  152,  65  S.  E.  925;  State  v.  Spivey,  151  N. 
C.  676,  65  S.  E.  995),  and  the  principle  which 
excludes  dying  declarations  except  In  cases 
of  homicide  does  not  apply.  "In  such  case 
declarations,  whether  by  a  dying  person  or 
not,  which  constitute  part  of  the  res  gesbe 
or  come  within  the  exception  of  declarations 
against  Interest  or  the  like,  are  admissible  as 
in  other  cases."    2  Taylor  on  Evidence,  {  716. 

It  Was  further  objected  that  the  court  al- 
lowed, a  question  tending  to  show  that  the 
wire  had  been  wrapped  and  properly  insulated 
after  the  killing,  a  line  of  Inquiry  as  a  general 
rule  held  Incompetent  with  us,  as  In  Myers 
V.  Lumber  Company,  129  N.  C.  252,  39  S.  K. 
960,  and  other  cases.  We  do  not  discover 
that  there  Is  any  fact  In  evidence  bringing 
this  act  home  to  defendant,  and  so  the  ques- 
tion, even  if  erroneous,  turned  out  to  be 
harmless,  but.  If  it  were  otherwise,  the  neg- 
ligence Imputable  to  the  defendant  Is  primari- 
ly in  allowing  its  wire  to  sag  down  across 
the  path  where  people  were  accustomed  to 
move,  and  is  so  clearly  established  that  the 
answer.  If  relevant,  could  hardly  be  held  for 
reversible  error.  , 

Again,  it  was  argued  that  the  evidence  of- 
fered by  defendant  as  to  a  hard  thunder- 
storm about  the  time  of  the  killing  was  not 
given  consideration.  It  does  not  appear  that 
the  storm  was  likely  to  have  charged  these 
wires.  There  was  no  evidence  indicative  that 
a  shock  was  anywhere  received,  nor  do  we 
find  that  the  attention  of  the  court  was  called 
to  this  testimony  by  any  prayer  for  instruc- 
tion, and,  if  It  had  been,  the  better  rulings 
are  to  the  effect  that  In  a  case  of  this  char- 
acter or  on  similar  facts  an  Injured  person 
Is  entitled  to  insist  on  reasonable  care  and 
protection  from  atmospheric  as  well  as  arti- 
ficial electricity.  Griffith  v.  Tel.  &  Tel.  Com- 
pany, 72  Vt.  441,  48  Atl.  643,  52  L.  R.  A.  019. 
Approved  in  Joyce  on  EJectrlclty,  |  445f. 

Again,  It  was  argued  that  counsel  for  plain* 
tiff  in  arguing  bis  case  to  the  jury  was  al- 
lowed to  read  to  them  the  facts  In  the  case 
of  Fisher  v.  New  Bern,  140  N.  C.  506,  53  S. 
E.  342.  It  is  true,  as  said  in  Horah  v.  Knox, 
87  N.  C  487,  that  counsel  are  not  permitted 
to  read  the  facts  of  another  case  to  the  jury 
as  evidence  of  their  existence  and  as  perti- 
nent to  the  case  being  tried,  but  under  our 
statute  allowing  attorneys  to  argue  the  whole 
case  to  the  jury,  both  of  law  and  fact,  they 
are  permitted  to  state  the  facts  of  another 
case  for  the  purpose  of  properly  applying  the 
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Inw  of  such  case  to  the  one  In  hand,  and 
there  Is  nothing  In  the  record  to  show  that 
this  privilege  was  exceeded  In  the  present 
■Instance,  and  this  objection  also  is  overruled. 

We  are  of  opinion  as  stated  that  no  re- 
versible error  appears  In  the  record,  and  the 
judpruient  therefore  must  be  affirmed. 

No  error. 

(153  N.  C.  860) 

WILLIAMS  T.  ATTANTIO  COAST  LINE 
R.  CO. 

■(Supreme  Court  of  North  Carolina.     Nov.  10, 
1910.) 

1.  CoNSTrroTiONAi,  Law  (i  305*)— Due  Pko- 
CEss  OF  Law— "Pboperty." 

A  vested  cause  of  action  for  damages  is 
"property"  which  cannot  be  talten  or  destroyed 
without  due  process  of  law,  being  a.  chose  in 
action. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  925,  927;  Dec.  Dig.  S 
305.» 

t*or  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  500S-5728;   vol.  8,  pp.  7768-7770.] 

2.  Carriebs    (S    376*)— RbpeaI/— Retboactivb 

ElFFECT. 

Laws  1907,  c.  216,  i  1,  prohibiting  a  car- 
rier of  intmstate  passengers  from  demanding 
more  than  2V4  cents  per  mile  for  transporta- 
tion, was  repealed  by  Acts  Ex.  Sess.  1908,  c. 
144,  effective  April  1,  1908,  section  6  of  which 

firovides  that  no  railroad  company  shall  be  held 
iable  by  reason  of  anything  done  or  attempted 
to  be  done  in  violation  of  the  repealed  act. 
Plaintiff  sued  several  months  before  the  repeal- 
ing statute  became  effective  to  recover  for  be- 
ing ejected  from  defendant's  passenger  train, 
after  having  tendered  the  proper  amount  of 
fare  required  by  Laws  1907,  on  the  ground  that 
the  fare  tendered  was  insufficient.  Held,  that 
the  right  of  action  sued  on  was  not  statutory, 
though  the  rate  of  transportation  was  fixed  by 
statute,  so  that  the  subsequent  repeal  of  Laws 
1907  did  not  destroy  plaintiffs  right  of  action. 
[Eld.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  37a»] 

Appeal  from  Superior  Court,  Guilford 
County ;   W.  J.  Adams,  Judge. 

Action  by  W.  H.  Williams  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  plaintiff  alleged:  That  on  August  3, 
1907,  he  was  a  passenger  on  one  of  defend- 
ant's trains,  running  from  Warsaw,  N.  C,  to 
Goldsboro,  N.  C.,  traveling  from  the  former 
to  the  latter  station.  That  he  tendered  the 
conductor  the  fare  In  cash  for  his  transporta- 
tion, to  wit,  68  cents ;  the  distance  being  29 
miles,  and  the  legal  rate  per  mile  being  2^4 
cents.  That  the  conductor  declined  to  re- 
ceive this,  demanded  85  cents,  being  the  fare 
at  the  rate  of  3  cents  per  mile,  and,  upon 
plaintiff's  refusal  to  pay  the  fare  demanded, 
wrongfully  ejected  him  from  the  train,  to 
his  damage.  The  defendant  demurred  upon 
the  following  grounds:  (1)  Because  It  ap- 
pears upon  the  face  of  the  complaint  that  the 
plaintiff  did  not  tender  to  the  defendant  the 
legal  rate  or  charge  fixed  for  passenger  fares 


between  the  points'alleged  in  the  complaint; 
second,  because  it  further  appears  u^on  the 
face  of  the  complaint  that  it  does  not  state 
a  cause  of  action,  in  this,  that  the  cause  of 
action,  as  set  out  In  the  complaint,  is  con- 
trary to  the  statute  laws  of  North  Carolina 
(see  section  6,  c.  144,  of  the  Acts  of  the  Gen- 
eral Assembly  of  North  C!arollna,  Extra  Ses- 
sion, 1908),  and  that  under  said  statute  the 
plaintiff  cannot  maintain  this  suit  against 
the  defendant  corporation.  The  defendant, 
the  Atlantic  Coast  Line  Railroad  Company, 
demurs  to  the  second  cause  of  action  alleged 
in  said  complaint  for  the  reason  that  it  ap- 
pears upon  the  face  thereof  that  the  plaintiff 
does  not  state  a  cause  of  action  against  the 
defendant.  In  that  It  appears  upon  said  com- 
plaint that  the  plaintiff  failed  to  tender  to  the 
defendant  the  proper  rate  of  passenger  fare 
between  the  two  stations  alleged  in  the  com- 
plaint and  was  lawfully  and  properly  ejected 
from  the  train  for  failure  to  tender  same, 
and  that  be  lost  his  right  as  a  passenger  up- 
on said  train,  and  also  lost  his  right  to  re- 
turn to  the  same  after  he  had  been  properly 
ejected.  This  action  was  begun  on  September 
24,  1907.  His  honor  overruled  the  demurrer, 
and  defendant  appealed  to  this  court 

Wilson  &  Ferguson  and  Rose  &  Rose,  for 
appellant     Stedman  &  Cooke,  for  appellee. 

MANNING,  J.  The  General  Assembly  of 
this  state,  at  Its  session  in  1907,  by  section 
1,  c.  216,  provided  that  no  railroad  company 
doing  business  as  a  common  carrier  of  pas- 
sengers in  the  state  of  North  Carolina  should 
charge,  demand,  or  receive  fdr  transporting 
any  passenger  and  his  or  ber  baggage,  not 
exceeding  in  weight  200  pounds,  a  rate  in  ex- 
cess of  214  cents  per  mile.  This  act  applied 
exclusively  to  intrastate  travel,  and  excepted 
certain  classes  of  roads  which  are  not  per- 
tinent to  the  present  case.  The  defendant's 
counsel  In  their  brief  admit  that  according 
to  the  rate  prescribed  by  that  act  and  for 
the  distance  plaintiff  desired  to  travel,  the 
proper  fare  was  66  cents;  so  the  tender  by 
plaintiff,  by  this  admission,  was  slightly  in 
excess  of  the  exact  amount  The  defendant 
Insists,  however,  that  the  act  of  1907,  refer- 
red to,  was  repealed  by  the  General  Assembly 
at  the  Extra  Session  of  1908  (chapter  144), 
and  that  it  was  enacted  by  section  6  of  the 
repealing  act  as  follows:  "That  no  railroad 
company  or  agent  servant  or  employ^  of  any 
railroad  company  shall  be  held  liable  to  any 
person  or  found  guilty  of  any  offense  in  any 
action,  civil  or  criminal,  whether  heretofore 
or  hereafter  instituted  or  begun,  by  reason 
of  anything  done  or  attempted  to  be  done  in 
violation  of  said  act  mentioned  in  the  pre- 
ceding sections  hereof,  or  of  any  provision 
thereof." 

It  is  urged  by  the  defendant  that  this  sec- 
tion 6  is  a  bar  upon  the  plaintiff  to  maintain 
this  action  and  is  a  grant  of  amnesty  to  the 
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defendant  for  the  private  wrong  done  plain- 
tiff, to  recover  damages  for  which  be  had 
brought  this  action  on  September  24,  1907, 
several  months  before  the  repealing  act  be- 
came effective,  to  wit,  April  1,  1908.  We  do 
not  think  this  contention  can  be  sustained. 
The  wrong  done  plaintiff  was  the  wrongful 
expulsion  of  him  from  defendant's  train.  Can 
the  Legislature,  by  an  act  passed  subsequent- 
ly to  the  wrong  done  and  subsequently  to  the 
institution  of  an  action  In  the  proper  court 
to  redress  the  wrong,  destroy  plaintiff's  prop- 
erty in  his  cause  of  action?  In  Duckworth  v. 
Mull,  143  N.  C.  461,  55  S.  E.  850,  It  was  held 
by  this  court  that  the  word  "property,"  as 
used  In  constitutions  and  public  statutes,  un- 
less restrictive  words  are  used,  includes  the 
value  of  the  injury  Involved  In  the  litigation. 
"A  vested  right  of  action  Is  property  in  the 
same  sense  In  which  tangible  things  are  prop- 
erty, and  Is  equally  protected  against  Inter- 
ference. Where  it  springs  from  contract,  or 
from  the  principles  of  the  common  law,  it 
Is  not  competent  for  the  Legislature  to  take 
it  away."  Cooley's  Constitutional  Limita- 
tions, p.  617;  Black's  Const  Law,  p.  432.  In 
Dunlap  v.  Tol.  A-  A.  &  G.  T.  Ry.,  50  Mich. 
470,  15  N.  W.  655,  the  court  said :  "There  Is 
no  doubt  a  right  In  action,  where  It  comes 
into  existence  under  common-law  principles, 
and  Is  not  given  by  statute  as  a  mere  penalty 
or  without  equitable  basis.  Is  as  much  prop- 
erty as  any  tangible  possession,  and  as  much 
within  the  rules  of  constitutional  protection." 
C,  B.  &  A.  R.  R.  Co.  v.  Dunn,  52  111.  260,  4 
Am.  Rep.  606;  Cooney  t.  Lincoln,  20  R.  I. 
J  83,  37  AO.  1031;  Cody  v.  Dempsey,  86  App. 
Div.  835,  83  N.  T.  Supp.  899;  Seaman  v. 
Clarke,  60  App.  DIv.  416,  69  N.  T.  Supp.  1002; 
Heln  V.  Davidson,  96  N.  Y.  175,  48  Am.  Rep. 
612 ;  Collins  v.  East  Tenn.,  Va.  &  Ga.  R.  Co., 
9  Heisk.  (Tenn.)  841 ;  Hubbard  v.  Brainard, 
35  Conn.  563.  In  Wade  on  Retroactive  Laws, 
1 172,  the  author  says :  "The  right  to  recover 
for  personal  or  other  injuries  resulting  to 
one  person  by  the  torts  of  another  cannot  be 
tortured  Into  rights  arising  In  contract  These 
however,  are  so  sacred  as  to  be  considered 
worthy  of  protection.  Thus,  where  an  act  of 
negligence  produced  a  personal  Injury,  for 
which  the  person  suffering  the  same  was 
entitled  by  the  existing  law  to  recover  the 
full  amount  proved,  it  was  held  that  a  sub- 
sequent statute  limiting  the  recovery  to  a 
less  sum  would  not  affect  the  rights  of  the 
injured  party.  He  had  a  vested  right,  not 
only  to  compensation  for  his  Injuries,  but 
to  the  measure  of  damages  fixed  by  the  law 
as  It  existed  when  the  cause  of  action  ac- 
crued." Kay  v.  Penn.  Ry.  Co.,  65  Pa.  269,  3 
Am.  Rep.  628.  The  theory  or  principle  upon 
which  a  vested  cause  of  action  sounding  in 
damages  Is  property,  and  prevented  from  a 
"a  taking"  or  destruction  without  due  pro- 
cess of  law,  rests  upon  its  classification  as  a 
chose  in  action.  As  is  said  by  Judge  Shars- 
wood,  in  a  note  to  a  passage  in  2  Black.  Com. 
386t  "there  Is' a  very  large  class  of  choses  In 


action  which  arise  ex  delicto.  My  claim  for 
compensation  for  any  injury  done  to  my  per- 
son, reputation,  or  property  is  as  truly  a 
chose  in  action,  as  where  It  Is  grounded  on 
a  breach  of  covenant  or  contract."  In  City 
of  Cincinnati  v.  Hafer,  49  Ohio  St  60,  30  N. 
E.  197,  the  court  said :  "While  by  a  'chose  in 
action'  Is  ordinarily  understood  a  right  of 
action  for  money  arising  under  contract,  the 
term  is  undoubtedly  of  modi  broader  signifi- 
cance, and  includes  the  right  to  recover  pe- 
cuniary damages  for  a  wrong  Inflicted  either 
upon  the  person  or  property.  It  embraces  de- 
mands arising  out  of  a  tort,  as  well  as  causes 
of  action  originating  in  the  breach  of  a  con- 
tract A  thing  In  action,  too,  is  to  be  regard- 
ed as  a  property  right"  2  Kent,  351 ;  Peo- 
ple ex  rel.  Stanton  v.  Tioga  C  P.,  19  Wend. 
(N.  T.)  73. 

There  is  a  well-recognized  and  well-estab- 
lished distinction  between  cases  where  the 
cause  of  action  is  created  by  statute  and  cas- 
es where  the  cause  of  action  rests  upon  or 
grows  out  of  the  principles  of  the  common 
law.  The  former  class  of  cases  Is  considered 
by  this  court  in  Grocery  Co.  v.  Railroad  Co., 
136  N.  O.  396,  48  S.  B.  801,  whdre  It  is  said : 
"The  principle  governing  the  application  of 
statutes  creating  a  cause  of  action  where 
none  existed  before  have  been  settled  In  this 
state.  Of  course,  where  the  statute  has  been 
repealed,  and  there  has  been  no  assertion  or 
attempted  assertion  of  any  right  thereunder 
prior  to  such  repeal,  all  right  of  action  is  nec- 
essarily destroyed.  This  is  top  well  settled 
to  require  any  citation  of  authority  and  la 
universally  recognized.  Where  the  right  has 
been  asserted  during  the  life  of  the  statute, 
as  for  instance  an  action  instituted  to  recov- 
er a  penalty,  the  plaintiff  acquires  an  incho- 
ate right  subject  to  b6  defeated  by  express 
legislative  action.  Dyer  v.  Ellington,  126  N. 
C.  941  [38  S.  E.  177].  Where  the  statute  is 
simply  repealed,  and  no  allusion  Is  made  to 
pending  actions,  .the  inchoate  rights  therein 
acquired  are  not  Interfered  with,  but  may  be 
prosecuted  to  final  recovery.  Code,  {  3764 
(Revlsal  1908,  §  2830) ;  Wilmington  v.  Cron- 
ly,  122  N.  C.  388  [30  S.  B.  9].  Where  suit  is 
brought  during  the  life  of  the  statute  and 
pending  at  its  repeal,  without  having  gone 
to  Judgment,  the  Legislature  may,  by  express 
terms,  take  away  the  right  of  action.  Dyer 
V.  Ellington,  supra.  When  the  plaintiff  lias 
obtained  a  judgment  for  the  penalty  before 
the  repeal  of  the  statute,  he  has  a  vested 
right  therein  which  cannot  be  taken  away 
by  the  Legislature.  Dunham  v.  Anders,  128 
N.  C.  207  [38  S.  B.  832],  83  Am.  St  Rep.  668." 
In  Dyer  v.  Ellington,  supra,  the  power  of  the 
Legislature  to  destroy,  by  a  repealing  act,  a 
penalty  before  it  has  become  vested  by  a 
judgment  Is  placed  upon  the  ground  that  It 
Is  a  right  created  by  statute — a  favor  con- 
ferred by  legislative  act  which  may  be  with- 
drawn by  express  provision  before  Judgment 
recovered. 

The  right  resting  In  the  plaintiff  upon  the 
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alleged  facts  of  the  present  case  was  not 
created  by  statute,  though  the  rate  of  trans- 
portation was  so  fixed,  nor  was  the  wrong 
he  seeks  to  redress  the  creation  of  statute. 
Both  are  founded  upon  well-established  prin- 
ciples of  the  common  law,  and  we  therefore 
hold,  upon  the  authorities  cited,  and  upon 
established  principles,  that  the  section  of  the 
act  of  the  Legislature  of  1908  quoted  above 
was  ineffectual  to  destroy  plalntllTs  cause  of 
action. 

We  find  no  error  in  the  order  of  his  honor 
overruling  the  defendant's  demurrer. 

Affirmed. 


on  N.  c.  MS) 

CWtJNOIIi  T,  PRIIX3EN  et  al. 

(Supreme  Oourt  of  North  Carolina.     Nov.  17, 

1910.) 

1.  HtmBAKD     AND     WiFB     (|     181*)  —  MaBBIED 

Wouan'b  Deed  —  Joindejb  or  Husband  — 

Statutes. 

Revisal  1905,  {  95%  providing  that  every 
conveyance  of  a  married  woman's  land  shall  be 
executed  by  her  and  her  husband,  and  for  the 
aclcnowledgment  of  the  deed  by  both  parties, 
does  not  violate  Const,  art  10,  f  6,  providing 
that  the  separate  property  of  a  married  woman 
may  be  devised  and  bequeathed,  and,  with  the 
written  assent  of  her  hustiand,  conveyed  by  her 
as  if  she  were  unmarried,  and  renders  void  the 
deed  of  a  married  woman  to  her  separate  land, 
in  whidt  her  husband  has  not  joined,  and  which 
has  not  been  executed  as  provided  by  such  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  713;   Dec.  Dig.  i  181.*] 

2.  Husband  and  Wife  (|  96*)— Married  Wo- 
men—Deeds— F'ree  Trader— "Contract  and 

De  At.' '— *  'DgAIj.  *  * 

Revisal  1905,  {  2112,  establishes  the  method 
by'  which  a  married  woman  may  become  a  reg^ 
istered  free  trader,  and  section  2113  declares 
that  a  married  woman,  having  complied  there- 
with, shall  be  a  free  trader  and  authorized  to 
contract  and  deal  as  a  femme  sole.  Held,  that 
the  woids,  "contract  and  deal,"  in  their  primary 
acceptation,  refer  to  the  ordinary  bargains  and 
trades  incident  to  some  business  enterprise,  the 
word  "deal"  l>eing  defined  to  mean,  to  traffic,  to 
transact  business,  to  trade,  and  that  neither  of 
such  words  included  a  conveyance  of  real  estate, 
and  hence  a  married  woman,  though  a  free 
trader  within  the  statute,  could  not  convey  her 
separate  land,  without  joinder  by  her  husband 
and  acknowledgment,  as  prescribed  by  Revisal 
1905,  I  952. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  (  372;    Dec  Dig.  S  96.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  2,  pp.  1857-1859.] 

Clark,  CX  J.,  dissenting. 

Appeal  from  Superior  Court,  Columbus 
County ;  W.  R.  Allen,  Judge. 

Action  by  Arthur  Council  against  Rush 
Prldgen  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

It  was  admitted  that  the  property  In  con- 
troversy had  belonged  to  Mrs.  Sarah  B.  Woo- 
ten,  wife  of  Shade  Wooten,  Esq.,  and  that  in 
June,  1893,  she  made  a  deed  purporting  to 
convey  the  property.    This  deed,  executed  by 


herself  alone,  was  witnessed  by  E.  W.  Woo- 
ten, Jr.,  and  was  proved  by  the  oath  and  ex- 
amination of  said  witness  and  registered  on 
such  probate,  and  that  no  privy  examination 
of  said  Sarah  E.  Wooten  was  had;  that  the 
name  of  Shade  Wooten,  the  husband,  did  not 
appear  in  the  body  of  the  deed,  nor  did  ha 
in  any  way  Join  therein,  except  that  his  writ- 
ten consent  thereto,  signed  by  himself,  ap- 
peared on  the  bade  of  the  instrument  It 
further  appeared  that  at  the  time  said  deed 
was  made  and  delivered  said  Sarah,  E.  Woo- 
ten was  a  married  woman,  living  with  her 
husband,  and  that  she  was  at  the  time  a  reg- 
istered free  trader,  according  to  the  provi- 
sions of  the  statute  now  Revisal  1905,  Sf 
2112,  2113.  It  was  also  admitted  and  agreed 
that  on  the  facts  stated,  If  the  deed  referred, 
to  was  not  a  valid  conveyance,  the  plaintiff 
was  the  owner  of  the  property;  otherwise, 
not.  The  court,  being  of  opinion  that  the 
deed  in  question  was  valid,  so  Instructed  the 
Jury,  and  there  was  verdict  for  defendant 
Judgment,  and  plaintiff  excepted  and  ap- 
pealed. 

J.  B.  SchuIIten,  for  appellant  Donald  M<y 
Rackan  and  D.  J.  Lewis,  for  appellees. 

HOKE,  J.  Our  Constitution  (artlde  10,  I 
6),  In  reference  to  the  property  of  married 
women,  provides:  "The  real  and  personal 
property  of  any  female  In  this  state  acquired 
before  marriage,  and  all  property,  real  and 
I)ersonal,  to  which  she  may,  after  marriage, 
become  In  any  manner  entitled,  shall  be  and 
remain  the  sole  and  separate  estate  and  prop- 
erty of  such  female,  and  shall  not  be  liable 
for  any  debts,  obligations  or  engagements  of 
her  husband,  and  may  be  devised  and  be- 
queathed, and,  with  the  written  assent  of 
her  husband,  conveyed  by  her  as  If  she  were 
unmarried."  In  the  very  year  of  Its  adop- 
tion the  Legislature,  in  the  endeavor  to  carry 
out  and  give  effect  to  this  provision,  passed 
an  act  requiring  that  in  order  to  the  validity 
of  a  conveyance  or  other  instrument,  affect- 
ing the  "estate,  right  or  title  of  any  married 
woman  In  lands,  tenements  or  heredita- 
ments," her  privy  examination  must  be  taken 
by  the  proper  officer.  Code  Civ.  Proc.  {  429, 
subsec.  6.  Re-enacted,  with  some  slight  mod- 
ifications. Laws  1868-69,  c.  277,  (  15.  This 
enactment  continued,  in  substance,  through 
the  various  Codes  and  Laws  on  the  subject, 
and  appearing  In  Revisal  1905,  |  952,  Is  as 
follows:  "Every  conveyance,  power  of  attor- 
ney or  other  instrument  affecting  the  estate, 
right  or  title  of  any  married  woman  in  lands, 
tenements  or  hereditaments  must  be  executed 
by  such  married  woman  and  her  husband  and 
due  proof  or  acknowledgment  thereof  must 
be  made  as  to  the  husband  and  due  acknowl- 
edgment thereof  must  be  made  by  the  wife, 
and  her  private  examination,  touching  her 
voluntary  assent  to  such  instrument,  shall 
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be  taken  separate  and  apart  from  ber  hus- 
band, and  such  acknowledgment  or  proof  as 
to  tbe  execution  by  the  husband  and  such 
acknowledgment  by  tbe  wife  and  her  private 
examination  shall  be  taken  and  certified  as 
provided  by  law."  Not  long  after  the  statute 
was  enacted,  the  question  was  raised  wheth- 
er the  requirement  as  to  privy  examination 
was  not  in  conflict  with  the  constitutional 
provision,  and  was  finally  brought  before  the 
court,  and  in  two  cases  at  the  same  term  and 
by  nnanimous  decision  it  was  held  that  the 
act  was  constitutional ;  that  it  did  not  mili- 
tate against  the  provision  that  a  married 
woman  could  convey  her  property  with  the 
written  assent  of  her  husband,  but  only  estab- 
lished a  form  by  which  this  assent  should 
be  evidenced.  Southerland  v.  Hunter,  93  N. 
C.  310;  Ferguson  v.  Klnsland,  93  N.  C.  337. 
In  this  last  case  it  was  held  "that  deeds  con- 
veying lands  of  femmes  covert  must  be  Joint- 
ly executed  by  both  husband  and  wife,"  and 
that  the  requirement  as  to  the  wife's  privy 
examination  was  constitutional.  Speaking 
directly  to  the  question.  Chief  Justice  Smith, 
delivering  the  opinion,  said:  "The  only  point 
made  by  the  appellant's  counsel  is  that  the 
Cflnstltutlon  (article  10,  (  8),  which  secures 
to  a  married  woman  all  the  property  acquired 
previous  to  and  since  her  marriage  as  her 
sole  and  separate  estate,  free  from  her  hus- 
band's debts,  and  confers  upon  her  power  to 
devise  and  bequeath,  and,  with  her  husband's 
written  consent,  to  convey  it,  as  if  she  were 
unmarried,  sanctions  this  mode;  the  assent 
of  the  husband  being  on  a  separate  paper. 
But  It  is  for  the  General  Assembly  to  pro- 
vide the  method  by  which  this  right  may  be 
exercised,  as  it  has  done  heretofore  when  her 
real  estate  was  not  less  her  own,  and  when 
she  was  permitted  to  convey  it  only  by  ob- 
serving a  prescribed  form.  The  requirement 
that  the  husband  should  execute  the  same 
deed  with  his  wife  was  to  afford  her  his 
protection  against  the  wiles  and  insidious 
arts  of  others,  while  her  separate  and  private 
examination  was  to  secure  ber  against  coer- 
cion and  undue  influence  from  him.  These 
have  been  deemed  prudent  safeguards  to  In- 
sure freedom  of  volition  and  action  on  her 
part  when  she  is  disposing  of  her  real  prop- 
erty, and  these  are  none  the  less  necessary 
now,  when  she  retains  her  full  real  and  per- 
sonal estate."  Both  before  and  since  these 
decisions  and  tbrongh  all  the  various  cases' 
on  the  law  concerning  the  property  of  mar- 
ried women,  this  one  thing  has  been  stead- 
fastly adhered  to,  that,  in  order  to  convey  a 
married  woman's  separate  estate  or  fix  a 
charge  upon  it,  her  privy  examination  is  re- 
quired. Bank  v.  Benbow,  150  N.  C.  781,  64 
8.  B.  891;  Ball  v.  Paquln,  140  N.  C.  83,  52 
8.  Bi  410,  3  I*  B.  A.  (N.  S.)  307;  Smith  v. 
Bruton,  137  N.  C.  79,  49  S.  B.  64 ;  Harvey  v. 
Johnson,  133  N.  C.  352.  45  S.  E.  614;  Bank 
▼.  Ireland,  122  N.  C.  571.  29  S.  B.  835;  Scott 
T.  Battle,  85  N.  O.  185,  39  Am.  Rep.  694,  and 
aothorities  cited.     In  Bank  t.  Benbow  the 


ruling  is:  "For  a  femme  covert  to  bind  her 
realty,  to  the  payment  of  a  note,  she  must 
execute  a  formal  conveyance  or  some  paper 
writing  which  in  equity  may  be  a  charge 
upon  ber  separate  estate,  accompanied  by 
the  written  assent  of  her  husband  and  ber 
privy  examination."  In  Smith  v.  Bruton, 
137  N.  O.  82,  49  S.  B.  65,  Montgomery,  Judge, 
delivering  the  opinion,  said:  "A  married 
woman  in  North  Carolina  can  be  bound  only 
in  two  ways — by  her  deed  duly  executed  with 
tbe  written  assent  of  her  husband,  and  with 
her  privy  examination  or  by  a  decree  of  a 
court  of  competent  Jurisdiction.  As  to  the 
requirements  of  the  first  method,  the  deci- 
sions of  the  court  are  very  numerous."  These 
decisions  too,  and  many  others  that  could  be 
noted,  are  to  the  effect  that,  In  order  to  a 
valid  conveyance  of  a  married  woman's  land, 
the  assent  of  ber  husband  must  be  inclnded  by 
his  Joining  with  her  in  the  body  of  tbe  deed. 
Such  Joinder  is  not  required  to  charge  her  land. 
Tbe  written  assent  of  her  husband  may  be  oth- 
erwise expressed,  but  to  convey  tbe  husband 
must  Join  in  tbe  deed,  and  in  both  the  privy  ex- 
amination la  required.  In  Ball  v.  Paquln,  140 
N.  C.  83,  52  S.  E.  410,  3  L.  R.  A.  (N.  S.)  307, 
Connor,  Judge,  after  deciding  that  the  land  of 
a  married  woman,  under  certain  circumstanc- 
es, may  be  ctiarged  by  necessary  implication, 
under  a  contract  for  repairs,  entered  Into  with 
the  written  consent  of  her  husband,  and  to 
which  her  privy  examination  had  been  taken, 
in  reference  to  this  last  requirement,  said: 
"It  is  evident  tliat  the  Judges  were  referring 
to  the  formalities  with  which  such  contracts 
should  be  executed."  In  Bank  v.  Howell,  118 
N.  C.  271,  23  S.  B.  1005,  it  is  said  that  she 
cannot  charge  her  separate  real  estate  "ex- 
cept upon  privy  examination."  In  Bank  v. 
Ireland,  122  N.  O.  571,  29  S.  B.  836,  the  pres- 
ent Chief  Justice,  writing  in  that  respect  for 
a  unanimous  court,  referring  to  Farthing  v. 
Shields,  100  N.  C.  280,  10  S.  £X  998,  and  other 
cases,  said:  "Those  decisions  do  not  require 
that  the  charge  shall  be  made  by  mortgage." 
In  so  far  as  it  was  intimated  tbat  no  privy 
examination  was  necessary,  the  then  Chief 
Justice  and  other  Justices  did  not  concur. 
The  conclusion  is  irresistible  that  where  the 
contract  has  all  of  the  elements  required  by 
tbe  statute  and  is  reduced  to  writing,  assent- 
ed to  by  the  husband,  and  the  wife  is  pri- 
vately examined  separate  and  apart  from  ber 
husband,  it  Is  binding  upon  her  separate  real 
estate."  It  is  not  seriously  controverted  that 
the  cases  referred  to  decide  the  question  as 
stated,  but  it  is  contended  that  the  present 
conveyance,  lacking  as  it  does  both  the  Join- 
der of  the  husband  and  the  privy  examination 
of  the  wife,  should  be  upheld  by  reason  of 
the  fact  that  the  wife  was  registered  as  a 
free  trader  under  sections  2112  and  2113  of 
Revlsal  of  1905,  but  in  view  of  other  provi- 
sions of  our  statute  law,  bearing  upon  this 
question  and  authoritative  decisions  of  courts 
here  and  elsewhere,  we  are  of  opinion  that 
those  sections  In  question  do  not  liave  the 
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effect  contended  for.  Section  2112  establishes 
the  method  by  which  a  married  woman  may 
become  a  registered  free  trader,  and  section 
2113  provides  that  "the  married  woman 
therein  mentioned  shall  be  a  free  trader  and 
authorized  to  contract  and  deal  as  if  she 
were  a  femme  sole."  Both  the  words  "free 
trader",  and  the  words  "contract  and  deal" 
refer  in  their  ordinary  acceptation  to  con- 
tracts, and  trades  in  some  business  enter- 
prise, and  do  not  primarily  include  or  de- 
scribe conveyances  of  realty. 

It  is  urged  that,  while  the  word  "contract" 
might  not  have  such  significance,  the  word 
"deal"  does,  and  the  fact  that  this  word  is 
added  necessarily  shows  an  Intent  on  the 
part  of  the  legislature  to  confer  the  power 
to  convey  the  realty,  but  this,  we  think,  an 
unwarranted  deduction.  Both  words,  as 
stated,  In  their  primary  acceptation  refer  to 
the  ordinary  bargains  and  trades  incident  to 
some  business  enterprise  and  these  a  free 
trader  may  make.  If  there  is  a  difference 
between  the  words,  the  term  "contract" 
should  be  construed  as  referring  to  execu- 
tory obligations,  while  "deal"  would  uphold 
her  trades  and  bargains  executed,  but  both, 
as  a  general  rule,  are  terms  which  apply  to 
the  ordinary  incidents  of  business.  In 
Black's  Dictionary,  the  word  deal  Is  said  to 
mean  "to  traffic,  to  transact  business,  to 
trade,"  etc  In  8  Am.  &  Eng.  Enc.  Law,  p. 
846,  the  same  definition  is  given.  In  Cyc.  It 
Is  said  that  "deal"  as  a  noun,  as  applied  to 
Intercourse  between  parties,  refers  to  any 
transaction  of  any  kind  between  them,  but 
as  a  verb  it  means  "to  traffic,  to  transact 
business,  to  trade."  Accordingly  in  both  of 
these  last  publications,  in  describing  the 
powers  to  be  ordinarily  exercised  by  a  stat- 
utory free  trader,  reference  is  made  to  those 
contracts  usually  incident  to  some  business 
enterprise,  as  in  21  Cyc.  p.  1338,  where  It  is 
said:  "When  a  married  woman  trades  by 
authority  of  a  statute  as  a  femme  sole,  she 
has  all  the  powers  and  liabilities  incident  to 
her  business.  She  may  buy  and  sell  on  cred- 
it, execute  notes,  sue  and  be  sued,  and  may 
be  adjudged  a  bankrupt.  She  may  hire  as- 
sistants and  clerks,  appoint  agents,  and  even 
employ  the  services  of  her  husband."  15 
Am.  &  Eng.  Ena  Law,  p.  755,  and  Harris 
on  Contract  of  Married  Women,  {§  508-510 
et  seq.,  are  to  like  effect  So  far  as  we  have 
examined.  In  those  states  where  a  contrary 
ruling  has  been  apparently  made,  the  stat- 
ute either  conferred  the  power  to  convey 
realty  in  express  terms  or  the  powers  arose 
by  a  decree  of  some  court,  fixing  the  married 
woman's  status,  and  the  decree,  in  terms, 
gave  her  the  power  to  convey  her  land. 
And,  if  a  different  principle  was  shown  to 
obtain  in  other  Jurisdictions,  It  could  not  be 
allowed  to  prevail  here,  for  the  words  "to 
contract  and  deal"  are  at  best  indefinite  as 
to  the  question  we  are  discussing,  and  the 
significance  contended  for  is  not  permissible 
in  the  face  of  the  explicit  declaration  of  our 


statute  "that  every  conveyance,  power  of  at- 
torney, or  other  instrument  affecting  the  es- 
tate, etc.,  of  a  married  woman  must  be  exe- 
cuted by  the  husband  and  the  wife,  and  her 
privy  examination  must  be  taken  and  certi- 
fied as  provided  by  law."  There  are  no 
cases  in  our  own  court  tliat  directly  decide 
the  question  presented  in  this  appeal,  the 
power  of  a  registered  free  trader  to  convey- 
her  real  property,  without  joinder  of  her 
husband  and  without  her  privy  examination, 
but  there  has  been  reference  to  it  at  differ- 
ent times,  and,  so  far  as  they  bear  upon  it, 
their  expression  is  against  defendant's  posi- 
tion. Thus  In  Smith  v.  Bruton,  supra,  a 
case  in  which  the  right  of  a  married  woman 
to  enter  into  an  agreement  to  arbitrate  the 
question  of  title  to  her  land,  and  in  which 
it  was  decided  that  such  agreement  was  not 
binding  without  joinder  of  her  husband  and 
her  privy  examination  taken,  Montgomery, 
Judge,  delivering  the  opinion,  among  other 
things,  said:  "That  the  plaintiff  was  a  free 
trader  can  make  no  difference.  As  we  have 
said,  there  are  only  two  ways  by  which 
a  married  woman  can  dispose  of  her  real 
estate — one  by  deed  with  the  written  as- 
sent of  her  husband  and  her  privy  exauti- 
natlon,  and  the  other  by  decree  or  Judg- 
ment of  a  court  of  competent  Jurisdiction." 
And  in  WUkes  v.  Allen,  131  N.  C.  279,  42  S. 
E.  616,  it  was  urged  that  because  the  mar- 
ried woman,  plaintiff,  was  a  registered  free 
trader,  the  statute  of  limitatious  should  run 
against  her,  but  the  court  held  otherwise  on 
the  ground  that  her  position  as  free  trader 
did  not  affect  the  explicit  language  of  the 
statute  as  It  then  was,  that  such  statute 
should  not  run  against  a  married  woman. 
We  are  not  inadvertent  to  the  cases  of  *Van- 
diford  V.  Humphrey,  139  N.  C.  65.  51  S.  E. 
893,  and  Hall  v.  Walker,  118  N.  C.  377,  24 
S.  E.  6,  in  which  conveyances  by  married 
women  were  upheld  without  privy  examina- 
tions, but  it  will  be  noted  that  both  of  these 
were  cases  of  abandonment,  and  are  regulat- 
ed and  controlled  by  a  separate  and  distinct 
section  of  our  Revisal  (Revisal  1905,  section 
2117).  That  section  after  providing  that  a 
married  woman  abandoned  by  her  husband 
shall  be  deemed  a  free  trader  so  far  as  tf> 
be  competent  to  contract  and  to  be  contract- 
ed with  and  to  bind  her  separate  property 
in  express  terms  confers  this  power:  "And 
6he  shall  have  power  to  convey  her  personal 
estate  and  her  real  estate  without  the  assent 
of  her  husband."  This  additional  provision 
is  not  contained  in  the  section  under  which 
the  femme  covert  acted  and  the  fact  that  in 
her  case  she  was  only  given  the  power  "to 
contract  and  deal"  while  in  the  case  of  aban- 
donment the  power  to  convey  real  estate  is 
expressly  given  supports  our  conclusion  that 
these  words  "contract  and  deal"  did.  not  and 
were  not  intended  to  confer  upon  an  ordi- 
nary free  trader  the  right  to  convey  realty, 
except  in  the  way  provided  by  law.  We 
have  been  referred  to  several  poems,  sacred 
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and  profane,  In  which  the  word  "deal"  la 
given  a  more  extended  meaning  than  that 
which  obtains  in  this  opinion,  but  these  ref- 
erences, while,  to  some  extent,  persuasive, 
are  far  from  convincing.  It  Is  well  under- 
stood that  in  works  of  that  character  au- 
thors are  allowed  a  broader  sweep  in  the 
matter  of  language  its  use,  pronunciation, 
and  even  Its  orthography  than  Is  ordinarily 
permissible,  and  we  thinlc  it  better  in  con- 
struing statutes  and  Instruments  concerning 
the  devolution  and  transfer  of  property  to 
follow  the  meaning  established  by  tribunals 
charged  with  the  duty  of  making  authorita- 
tive deliverance  on  these  subjects. 

We  are  of  opinion  that  there  was  error  in 
the  instructions  given  by  his  Honor  and  that 
on  the  facts  established  the  verdict  and 
judgment  should  have  been  for  the  plaintiff. 

Reversed. 

CLASK,  O.  J.  (dissenting).  The  sole  ques- 
tion presented  in  this  case  Is  whether  a  con- 
veyance of  land  by  a  married  woman  who  is 
a  free  trader  and  has  received  the  purchase 
money,  the  deed  being  endorsed  with  the  full 
written  assent  of  her  husband,  and  thereaft- 
er duly  probated  and  admitted  to  registra- 
tion, is  void  against  the  heirs,  who  do  not 
tender  the  return  of  the  purchase  money, 
because  her  privy  examhiation  is  not  shown 
to  have  .been  taken.  If  the  deed  is  not  val- 
id, the  bdrs  certainly  should  not  be  allow- 
ed to  set  U^  aside  and  recover  the  land,  un- 
less they  should  tender  the  return  of  the 
purchase  money.  This  is  elementary  justice, 
and  was  laid  down  In  Burns  v.  McGregor,  90 
N.  C.  222,  citing  Scott  v.  Battle,  86  N.  C.  184, 
39  Am.  Rep.  694,  and  other  cases,  and  has 
been  cited  and  reaffirmed  often  since.  See 
cases  cited  in  the  annotated  edition  90  N.  C. 
226. 

The  point,  however,  as  to  the  validity  of 
a  deed  executed  by  a  married  woman  who  is 
a  free  trader  executed  with  the  written  as- 
sent of  her  husband  (which  is  all  that  the 
Constitution  requires),  tout  without  privy  ex- 
amination, has  never  before  been  presented 
to  this  court  for  decision.  No  question  as 
to  the  power  of  married  women  to  contract 
arises  in  this  case.  The  nearest  approach  to 
the  expresdon  of  an  opinion  on  the  subject 
was  by  Montgomery,  J.,  obiter,  in  Smith  v. 
Bruton,  137  N.  C.  83,  49  a  E.  64,  but  he  im- 
mediately adds  that  in  that  case  the  rights 
of  8  married  woman  as  a  free  trader  did 
not  arise.  Besides,  his  general  expression, 
not  pertinent  to  the  case  In  hand,  that  no 
married  woman  could  make  a  conveyance  of 
land  without  a  privy  examination,  was  incor- 
rect. We  know  that  the  statute  in  several 
Instances  permits  a  married  woman  to  make 
a  conveyance  of  her  land  without  privy  ex- 
amination even  without  being  a  free  trader, 
and  though  without  her  husband's  assent 
Bevlsai  1906,  §$  2117,  2116,  2111,  2096,  956. 
Here  the  married  woman  was  a  free  trader, 
tier  hushand's  assent  and  joinder  in  the  deed 


was  expressed,  and  she  received  the  pur- 
chase money,  and  this  action  seeks  to  recov- 
er the  land  without  repayment  of  the  pur- 
chase money. 

The  question  being  before  this  court  for 
the  first  time,  we  are  free  to  decide  it  with- 
out Infringing  upon  any  precedent.  The  gen- 
eral provision  in  Revisal  1905,  S  952,  requir- 
ing the  wife's  privy  examination,  is  subject 
to  the  above  statutory  -exceptions.  At  this 
session  In  S.  v.  Holder  It  was  held  that  the 
Revisal  must  be  construed  as  a  whole,  and 
that,  where  one  section  provided  that  "all 
offenses  punishable  by  d«ith  or  imprison- 
ment In  the  State's  Prison"  should  be  felo- 
nies, but  five  other  sections  prescribe  for  cer- 
tain offenses  punishment  In  the  State's  Pris- 
on, adding  that  they  should  be  misdemean- 
ors, the  latter  are  exceptions  to  the  general 
rule,  and  hence  not  felonies. 

In  Revisal  1906,  {  2117,  It  is  provided  that, 
if  any  hnE<band  shall  abandon  his  wife  or 
maliciously  turn  her  out  of  doors,  she  "shall 
'be  deemed  a  free  trader,"  and  shall  have 
power  to  convey  her  real  estate  "without  the 
assent  of  her  husband."  This  statute  was 
held  constitutional.  Hall  t.  Walker,  118  N. 
C.  377,  24  S.  B.  6;  Finger  v.  Hunter,  130  N. 
C.  531,  41 S.  E.  890;  Vandiford  v.  Humphrey, 
139  N.  C.  67,  51  S.  E.  893;  Brown  t.  Brown, 
121  N.  O.  8,  27  S.  B.  998,  38  L.  R.  A  242. 

Revisal  1905,  {  2116,  provides  that  If  the 
husband  Is  living  separate  from  the  wife  ei- 
ther by  decree  of  court  or  under  deed  of  sep- 
aration, or  if  he  is  an  Idiot  or  a  lunatic,  the 
wife  "shall  be  a  free  trader,"  and  can  ''con- 
vey her  real  estate  without  the  assent  of  her 
husband." 

Revisal  1905,  i  2111,  provides  that.  If  the 
husband  shall  separate  from  his  wife  and 
live  in  adultery,  she  may  "sell  and  convey 
her  real  property  as  if  she  were  unmarried." 

Revisal  1905,  i  2096,  provides  that  no  leases 
of  real  estate  by  a  married  woman,  "not  a 
free  trader,"  shall  be  valid  without  privy  ex- 
amination. This  shows  the  legislative  un- 
derstanding is  that.  If  she  is  a  free  trader, 
the  conveyance  is  valid  without  privy  ex- 
amination. 

Revisal  1906,  I  959,  also  dispenses  with 
privy  examination  where  the  conveyance  Is 
of  the  husband's  land  and  the  wife  is  a  luna- 
tic. The  requirement  of  a  privy  examina- 
tion has  therefore  many  exceptions. 

Revisal  1905,  8  2113,  prescril>es  that,  when 
a  wife  has  been  duly  made  a  free  trader, 
"she  may, contract  and  deal  as  she  were  a 
femme  sole." 

If  the  sole  object  of  this  statute  had  been 
to  authorise  the  free  trader  to  contract  as  a 
femme  sole,  the  statute  would  have  so  ex- 
pressed it  It  would  have  st(q)ped  with  the 
word  "contract,"  which  expresses  the  idea 
and  power  as  fully  and  completely  as  possi- 
ble. By  adding  the  words  "and  deal  as  if 
she  were  a  femme  sole,"  It  was  meant  to  give 
her  complete  and  full  powers  as  she  possess- 
ed before  she  was  married,  oi  after  she  ceas* 
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ed  to  be  bo.  The  word  "deal"  evidently  conld 
mean  only  "convey,"  because  'by  the  Constitu- 
tion a  married  woman  baa  full  power  to  dis- 
pose of  ber  personalty  In  any  mode  whatso- 
ever as  if  femme  sole  (Vann  v.  Edwards,  135 
N.  O.  661,  47  S.  E.  784,  67  L.  R.  A,  461),  and 
she  could  dispose  of  her  realty  by  will,  and 
requires  only  the  husband's  written  assent 
as  to  conveyance  of  her  realty  (which  she 
had  here).  The  addition  of  the  word  "deal" 
In  connection  with  the  words  "as  if  she  were 
a  femme  sole"  are  meaningless,  therefore, 
unless  it  authorises  the  wife  to  execute  a 
deed  when  she  is  a  free  trader,  free  from  all 
requirements  of  any  kind,  save  the  consti- 
tutional one  that  she  must  tiave  the  written 
assent  of  her  husband.  What  else  could  "deal 
as  a  femme  sole"  signify,  for  the  statute  al- 
ready provides  that  she  could  contract?  Be- 
sides the  word  "deal"  is  a  much  broader 
word  than  "contract,"  and  is  therefore  not 
a  mere  repetition  of  it.  The  word  "deal," 
among  Its  primary  meanings,  as  defined  by 
both  Webster  and  Worcester,  signifies:  "(1) 
Give  or-  transfer. '  (2)  Transact."  In  this 
they  are  borne  ont  by  the  usage  of  the  best 
English  writers:  "Deal  thy  bread  to  the 
hungry."  Isaiah.  IxvllI,  7.  "I  could  deal 
kingdoms  to  my  friends  and  ne'er  be  weary." 
Shakespeare,  TImon,  act  I,  sc.  2.  "As  rich 
men  deal  gifts."  Id.  IV,  3,  "Deal  damnation 
round  the  land."  Pope's  Universal  Prayer. 
"With  a  broken  truncheon  deals  his  blows," 
Dryden.  Certainly  the  word  cannot  there- 
fore be  restricted  as  a  mere  duplication  of 
the  word  "contract."  This  is  true  also  of 
the  second  meaning  above  given  of  general 
transaction:  "He  that  deals  between  man 
and  man."  Lord  Bacon.  "The  Jews  liave 
no  dealings  with  the  Samaritans."  John,  iv,  9. 
On  the  authority  of  the  lexicographers  and 
the  best  writers,  the  word  "deal"  has  a  far 
different  meaning  from  the  word  "contract." 
To  restrict  the  meaning  of  the  word  to  "con- 
tract" would  be  to  give  It  a  signification 
much  narrower  than  that  which  naturally 
belongs  to  it,  and  would  uselessly  duplicate 
a  word  already  used.  The  natural  meaning 
which  should  be  given  the  words  "and  deal 
as  If  she  were  a  femme  sole"  is  to  add  some- 
thing beyond  the  power  of  contracting.  The 
word  "and"  means  an  addition,  and  the  word 
"deal"  evidently  means  that  the  Legislature 
intended  to  give  a  free  trader  in  all  other 
respects  the  same  freedom  and  power  of 
dealing  with  her  property  "sB  if  she  were  a 
femme  sole,"  subject,  of  course,  oply  to  the 
constitutional  restrictions  that  a  married 
woman  must  have  the  written  assent  of  her 
husband  to  conveyances  of  her  realty.  What 
Is  the  reason,  what  is  the  necessity,  to  con- 
strue the  liberal  words  of  the  Legislature, 
which  treat  a  free  trader  "as  if  she  were  a 
femme  sole"  to  be  not  "as  If  she  were  a 
femme  sole"  except  as  to  "contraicting"?  The 
requirement  of  a  privy  examination  is  of  no 
benefit  to  any  one.  and  Is  simply  a  vexation 
and  a  useless  expenae  which  in  the  aggre- 


gate Is  no  small  sum.  We  bave  no  reason 
to  believe  that  the  married  women  of  North 
Carolina  are  in  any  wise  inferior  to  the  mar- 
ried women  in  our  adjoining  states.  South 
Carolina,  Georgia,  Tennessee,  and  Virginia, 
In  all  of  which  this  useless  formality  has' 
been  abolished  these  many  years,  without 
any  detriment  to  any  one.  Nor  are  the  mar- 
ried women  of  North  Carolina  Inferior  t» 
those  of  New  York  or  In  the  other  states  of 
this  Union,  in  all  of  which  save  perhaps  eight 
or  nine  this  useless  formality  has  been  abol- 
ished for  many  years,  nor  to  those  in  England 
and  other  countries  of  the  British  empire  in 
which  the  privy  examination  of  a  married 
woman  has  long  since  been  relegated  to  the 
company  of  the  feudal  tenures  and  the  re- 
finements of  special  pleading.  There  is  no 
reason  that  North  Carolina  should  retain 
useless  and  vexatious  formalities  which  have 
been  discarded  elsewhere. 

Viewed  in  the  light  of  Bevlsal  1905,  J  2113, 
and  giving  to  the  words  of  the  statute  their 
ordinary  signification,  it  would  seem  that 
the  Legislature  intended  to  confer  upon  free 
traders,  not  merely  the  power  of  contracting, 
but  In  all  other  respects  the  same  freedom 
"as  if  she  were  a  femme  sole."  It  is  the 
natural  and  ordinary  meaning  of  the  words 
used,  and  there  can  be  no  reason  to  give 
them  an  nnusual  and  restricted  meanlqg — a 
meaning,  In  short,  that  strikes  ont  of  the 
statute  the  words  "and  deal,"  if  they  mean 
no  more  than  has  already  been  expressed  by- 
the  word  "contract"  But,  Independently  of 
the  statute,  the  parties  who  paid  the  full 
purchase  money  for  this  land  and  received 
the  deed  of  the  married  woman  and  free 
trader  with  the  written  assent  of  her  hus- 
band indorsed  should  not  be  deprived  of  it, 
If  the  grantees  had  received  the  deed  from 
a  married  woman  who  is  a  quasi  free  trader 
from  implied  consent  under  Revisal  1905,  §} 
2117,  2116.  2111,  2096,  or  956,  they  could 
not  be  deprived  of  it  The  deed  would  be 
admitted  valid  under  the  decisions  of  this 
court  above  cited.  A  fortiori,  they  should 
not  be  deprived  both  of  the  land  and  of  the 
purchase  money  when  they  have  taken  the 
deed  from  a  free  trader  who  was  made  each. 
with  the  express  consent  of  the  husband  un- 
der Revisal  2113,  and  he  is  also  joined  in  the 
deed  and  expressed  his  full  assent  to  the  con- 
veyance. In  Bell  r.  McJones,  151  N.  C.  83, 
65  S.  E.  646,  this  court  has  held  recently  that, 
where  a  married  woman  has  received  the 
purchase  money  for  her  tract  of  land,  she 
would  not  be  allowed  to  profit  by  the  fraud 
of  her  husband,  who  palmed  off  on  the  pnr^ 
chaser  a  deed  conveying  a  smaller  tract  than 
the  one  she  had  contracted  to  sell.  Here  the 
heirs  at  law  are  seeking  to  deprive  the  pur- 
chaser not  merely  of  a  part  of  the  land,  as 
in  Bell  v.  McJones,  supra,  but  to  take  the 
whole  of  it  back  without  restoring  any  part 
of  the  purchase  money. 

Independently  of  the  terms  of  Revisal  1906, 
i  2113,   empowering  a  married  woman  to 
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deal  "as  If  she  were  a  femme  sole^"  and  of 
the  egaltable  principle  stated  in  Burns  t. 
McGregor,  90  N.  C.  222,  and  other  cases  cited 
by  that  case  or  which  have  approved  it  since, 
to  the  effect  that  a  married  wixnan  cannot 
disaTU>w  her  contract,  and  notwithstanding 
retain  the  consideration  she  has  received 
therefor  (an  elemental  principle  of  justice), 
there  Is  this  further  consideration,  that  Const. 
art  10,  S  6,  provides  that  a  married  woman 
"with  the  written  assent  of  her  husband" 
-may  convey  her  realty  "as  she  were  unmar- 
ried." It  would  seem  clear  from  this  lan- 
guage that  the  Legislature  could  not  add  any 
other  requirement  as  t^  conveyances  by  a 
married  woman  of  her  realty  which  ^a  not 
exacted  of  unmarried  women.  The  conven- 
tion was  not  Inadvertent  to  the  matter  of 
privy  examination,  for  in  the  same  article 
(section  8)  it  retained  it  as  to  conveyance  of 
the  homestead.  It  therefore  dispensed  with 
the  privy  examination  Intentionally  in  sec- 
tion 6  when  It  provided  that  a  married  wo- 
man could  convey,  as  if  unmarried,  provided 
she  bad  the  written  assent  of  her  husband. 
Privy  examination  is  a  substitute  for  a  fine 
and  a  recovery,  and  as  snch  is  brought  for- 
ward In  Revlsal  1905,  |  962,  evidently  by  In- 
advertence to  the  change  made  by  the  Ck>nstl- 
tutlon.  The  proper  construction  of  Revlsal 
1005,  (  052,  to  make  it  conform  to  the  Con- 
stitution, is  that  the  privy  examination  Is 
only  required  in  the  Instance  In  which  the 
Ck>nstitutlon  retains  it  It  Is  true  that  we 
have  cases  which  hold  contrary  to  this  view, 
but  there  is  not  one,  as  we  have  seen,  which 
bolds  that  a  privy  examination  is  required 
of  a  free  trader  who  is  authorized  by  Re- 
vlsal 1S95,  {  2113,  "to  contract  and  deal  as  if 
she  were  a  femme  sole." 

In  the  recent  case  of  Ball  v.  Paquln,  140  N. 
C.  80,  52  8.  El.  412,  3  L.  B.  A.  (N.  S.)  307,  this 
court  said  that  "in  the  absence  of  controlling 
decisions  to  the  ^contrary,"  It  would  hold 
otherwise  than  our  line  of  decisions  had  held 
as  to  the  right  of  married  women  to  contract, 
and  on  page  06  of  140  N.  C,  on  page  415  of 
52  S.  E.,  expressed  the  wish  that  the  Legisla- 
ture would  bring  the  statute  law  "into  har- 
mony with  the  best  modern  thought  and  con- 
ditions." The  same  was  said  in  Bank  v. 
Howell,  118  N.  C.  273,  23  S.  E.  1005,  and  In 
other  cases. 

As  to  the  point  now  presented,  there  has 
been  no  decision  rendered  heretofore.  If  Re- 
Tisal  1895,  §  2113,  empowers  a  free  trader  to 
convey,  with  the  written  assent  of  her  hus- 
band, without  privy  examination,  it  conforms 
to  the  Constitution,  to  Revlsal  1895,  $  2096, 
a»  to  leases  by  married  women,  and  is  "in 
barmony  with  the  best  modem  thought  and 
conditions"  (Ball  v.  Paquln,  supra),  for,  as  al- 
ready said,  privy  examination  has  been  abol- 
ished In  all  other  countries  except  possibly  In 
eight  or  nine  of  our  states.    No  evil  results 


have  followed.  In  these  days  we  no  longer 
presume  either  as  a  matter  of  fact  or  of  law 
that  a  husband  will  intimidate  his  wife  into 
consenting  to  a  conveyance  or  that  wives 
will  be  intimidated.  If  It  were  otherwise,  the 
intimidation  would  be  renewed  if  the  wife 
did  not  assent  before  the  Justice  of  the  peace. 
Such  ceremony  certainly  does  not  possess  the 
protection  which  was  afforded  by  fine  and 
recovery  which  was  had  in  open  court,  and 
which  has  been  abolished  everywhere.  There 
can  be  no  reason  for  the  retention  of  Its  in- 
effective substltut& 

It  is  certainly  a  great  hardship  that  these 
defendants  shall  lose  the  land  for  which  full 
value  was  paid,  and  for  which  they  received 
a  deed  executed  by  a  married  woman  who ' 
waa  a  free  trader,  when  the  deed  was  ex- 
ecuted with  the  written  assent  of  her  hus- 
band, duly  adjudged  probated,  and  regrlster- 
ed,  and  under  a  Constitution  which  guaran< 
teed  to  all  married  women  the  right  to  con- 
vey their  realty,  with  the  sole  requirement 
that  the  conveyance  should  be  with  the  writ- 
ten assent  of  the  husband. 


063  N.  c.  4U) 

MOORB  V.  HORNO. 

(Supreme  Court  of  North  Carolina.     Nov.  17, 
1910.) 

1.  Insane  Pebbons  (f  98*)— Tobts— Liabii,- 

ITT. 

An  insane  person  is  liable  in  a  dvil  action 
for  his  torts,  so  that  in  such  an  action  HKaingt 
a  lunatic  it  was  error  to  admit  evidence  that  de- 
fendant was  sane  when  he  committed  the  as- 
sault, where  punitive  damages  were  not  claimed. 
[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  S  Oa*] 

2.  Insane  Persons  (8  82*)— Torts— Damaoes 
—Punitive  Dakages. 

Punitive  damages  cannot  be  recovered  in 
an  action  against  an  insane  person  for  a  tort. 

[Ed.  Note. — Por  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  (  143;  Dec.  Dig.  {  82.*] 

3.  Appeal  and  Ebbob  (§  1050*)— Pbejudicial 

E}BBOB. 

In  an  action  for  damages  for  an  assault 
where  the  only  issues  were  whether  plaintiff  waa 
injured  by  defendant,  who  was  claimed  to  have 
been  insane  at  the  time,  it  was  prejudicial  er- 
ror to  admit  evidence  that  defendant  was  ar- 
rested for  the  seme  assault,  and  that  another 
helped  arrest  defendant  for  shooting  a  third 
party ;  it  bein^  calculated  to  prejudice  the  Jury, 
defendant  denying  the  assault. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  g  1050.*] 

Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Lyon,  Judge. 

Action  by  L.  F.  Moore  against  Hugh  Home. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

These  Issues  were  submitted: 

"First  Was  the  plaintiff  injured  by  the 
defendant  Hugh  Home,  as  alleged  la  the 
complaint?     Answer:     Yes. 

"■Second.  What    damages,    if   any,    is    the 
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plaintiff  entitled  to  recover?    Answer:    Twen- 
ty-five hundred  dollars." 

Jas.  A.  Lockbart  and  MclJendon  &  Thomas, 
for  appellant  Robinson  &  Caudle,  for  ap- 
pellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  the  defendant  Is  Insane,  and  has  been 
80  adjudged  by  proper  proceedings,  and  was 
duly  confined  In  Jail  and  application  made 
for  admission  tn  an  asylum  of  the  state, 
miere  Is  evidence  offered  tending  to  prove 
that  prior  thereto  the  defendant  assaulted  the 
plaintiff  with  a  pistol  and  Injured  him. 

The  plaintiff  does  not  claim  punitive  dam- 
ages, but  actual  or  compensatory  damages 
only.  A  lunatic  is  liable  in  a  civil  action  for 
any  tort  which  he  may  commit.  The  proper 
measure  of  damages  in  an  action  against  a 
lunatic  for  tort  committed  by  him  Is  compen- 
sation for  the  injuries  sustained.  It  cannot 
Include  punitive  damages.  Mclntyre  v.  Sholty, 
121  111.  6C0,  13  N.  E.  239,  2  Am.  St.  Rep.  140. 
In  the  foregoing  case  the  lunatic  shot  and 
killed  the  deceased,  and  his  estate  was  held 
liable  In  damages.  The  court  excluded  the 
evidence  of  Insanity  In  the  case,  and  the  rul- 
ing of  the  trial  court  was  aflSrmed.  An  in- 
sane i)erson  Is  Just  as  responsible  for  his  torts 
as  a  sane  person.  Williams  v.  Hays,  143  N. 
y.  442,  38  n!  E.  449,  26  I*  R.  A.  153,  42  Am. 
St.  Rep.  743;  Cooley  on  Torts  (3d  Ed.)  171; 
Shearman  &  Redfield  on  Negligence,  j  122. 
Upon  the  same  principle  Infants  are  held  lia- 
ble for  their  torts.  Crump  ▼.  McKay,  53  N. 
a  35;  Smith  T.  Kron,  96  N.  C.  397.  2  S.  E. 
533.  It  was  therefore  erroneous  to  admit 
evidence  upon  part  of  plaintiff  that  defend- 
ant was  sane  when  he  committed  the  act,  un- 
less plalntlfC  sought  to  have  the  Jury  Impose 
smart  money  or  punitive  damages,  which  Is 
not  the  case.  This  error  may  have  been  cured 
by  the  charge  of  the  court  In  directing  the 
Jury  not  to  allow  punitive  damages,  but  we 
call  attention  to  it  so  as  to  guide  the  court 
below  on  another  trial  to  the  end  that  all 
such  evidence  be  eliminated. 

His  honor,  however,  permitted  plaintiff  to 
prove  that  the  defendant  was  arrested  In  a 
criminal  proceeding  for  this  alleged  assault 
upon  plaintiff,  and  further  permitted  the  fol- 
lowing question  and  answer:  "Q.  Mr.  Red- 
feam,  did  you  help  to  arrest  Home  for  the 
shooting  of  Fairley  Moore?  A.  Yes,  sir.  Q. 
What  did  he  do — ^what  was  his  condition  on 
that  occasion?  A.  Well,  I  was  outside  the 
store  and  I  heard  scuffling,  and  Home  was 
cursing  and  trying  to  get  loose,  and  the  of- 
ficer that  had  him  had  his  handcuffs  out  and 
asked  me  to  put  them  on  him,  and  I  did.  I 
can't  recall  his  language  very  well,  but  he 
was  cursing  and  abusing  people,  and  was 
drunk."  To  all  of  which  defendant  in  apt 
time  objected  and  noted  exceptions.  The  ad- 
mission of  such  evidence  was  entirdy  Irrele- 
vant to  the  matters  at  Issue  In  this  case,  and 
was  well  calculated  to  harm  the  defendant, 
who  denies  in  the  pleadings  that  he  commit- 


ted any  assault  upon  the  plaintiff.  The  fact 
that  he  was  arrested  on  a  criminal  warrant 
charging  defendant  with  the  very  assault 
which  Is  made  the  foundation  of  this  action 
is  Incompetent  evidence  here.  It  is  no  evi- 
dence that  the  defendant  committed  the  as- 
sault as  alleged  In  the  complaint.  The  con- 
duct of  the  defendant  In  resisting  arrest  un- 
der the  warrant  is  wholly  foreign  to  the  mat- 
ters at  issue  in  this  civil  action.  The  Intro- 
duction of  such  Incompetent  evidence  was 
well  calculated  to  inflame  and  prejudice  the 
minds  of  the  Jurors  against  the  defendant  so 
as  to  possibly  influence  their  Judgment  upon 
both  Issues  submitted  to  them. 

As  the  case  is  to  be  tried  again.  It  Is  need- 
less to  discuss  the  other  assignments  of  er- 
ror. 

New  triaL 

CLARK,  O.  3.  (dissenting).  The  defend- 
ant In  an  ex  parte  proceeding  was  adjudged 
a  lunatic.  The  plaintiff  necessarily  moved  to 
have  a  guardian  ad  litem  appointed.  This 
was  no  estoppel  on  the  plaintiff. 

The  evidence  left  no  doubt  that  the  defend- 
ant shot  the  plaintiff.  Certainly  there  was 
ample  evidence  which  Justifled  the  Jury  In 
so  finding.  The  only  proposition  of  law  In- 
volved was  that  in  this  action  if  the  defend- 
ant did  the  shooting  he  was  liable  for  com- 
pensatory, but  not  for  punitive  damages,  and 
the  Judge  so  told  the  jury.  The  defendant 
on  cross-examination  brought  out  much  evi- 
dence tending  to  show  that  the  defendant 
was  Insane  at  the  time  of  the  killing,  which 
was  not  controverted,  and  the  plaintiff  on  re- 
examination went  Into  the  same  matters— 
for  what  purpose,  on  either  side,  does  not 
appear.  Among  other  questions  asked  was 
one  as  to  the  conduct  of  the  defendant  when 
arrested  on  the  criminal  charge.  This  ques- 
tion was  asked  not  to  show  that  the  defend- 
ant was  arrested,  but  to  show  his  conduct  on 
that  occasion  and  was  along  the  line  of  the 
cross-examination  by  defendant's  counsel. 

The  real  question  of  fact  as  to  the  defend- 
ant having  done  the  killing  and  the  amoimt 
of  damages  and  the  proposition  of  law  which 
was  correctly  laid  down  by  the  court  as  to 
the  measure  of  damages  were  In  no  wise 
affected  by  these  matters  brought  out  on  the 
cross-examination  and  again  worked  over  on 
the  redirect.  The  evidence  on  both  sides  in 
this  respect  was  Irrelevant  and  ImmateriaL 
It  could  not  possibly  affect  the  result,  and 
therefore  was  not  ground  for  a  new  trial. 
This  has  been  repeatedly  held  by  this  court 
Collins  V.  Collins,  125  N.  C.  98,  34  S.  B.  195; 
SpruUl  V.  Columbia,  153  N.  C.  48,  68  S.  B. 
911;  Manufacturing  Co.  v,  Townsend,  Id.; 
Fl-eeman  v.  Brown.  151  N.  C.  113.  65  S.  B. 
743,  and  cases  there  cited. 

The  wholesome  doctrine  that  harmless  «e- 
ror  should  not  be  the  ground  for  a  new  trial, 
even  In  a  criminal  case,  has  never  been 
better  stated  probably  than  In  a  recent  cast 
la  Oklahoma — Byers  v.  Territory,  1  OkL  Ot. 
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677,  100  Pac.  261,  103  Pae.  532— from  which 
It  may  be  well  to  cite  at  some  length:  "The 
more  we  reflect  upon  the  doctrine  of  harm- 
less error,  the  more  clearly  we  will  see  that 
it  is  In  strict  harmony  with  the  philosophy 
of  the  law,  and  that  its  recognition  and  en- 
forcement by  appellate  courts  is  absolutely 
necessary  for  the  administration  of  Justice. 
Justice  demands  that  in  the  administration 
of  law  its  processe^s  should  never  become  a 
game  of  skill  between  contending  counsel. 
There  has  been  entirely  too  much  of  this  in 
the  past.  It  has  resulted  in  the  miscarriage 
of  Justice  in  many  cases,  and  has  bred  a 
spirit  of  disgust  for  law  and  contempt  for 
courts  in  the  public  mind.  Reduced  to  its 
last  analysis,  the  doctrines  contended  for  by 
counsel,  if  recognized,  would  require  this 
court  to  hold  that  where  evidence  is  admit- 
ted during  a  trial,  and  upon  appeal  It  Is  held 
that  such  evidence  was  Improperly  admitted, 
a  reversal  of  the  conviction  must  follow,  re- 
gardless of  the  character  of  the  evidence  in 
the  record  upon  the  ground  that,  the  prose- 
cution having  offered  its  evidence  as  a  part 
of  its  case,  it  Is  estopped  from  denying  its 
injurious  effect.  It  appears  to  us  that  this 
application  of  the  doctrine  of  estoppel  to  the 
state  In  the  enforcement  of  its  criminal  law 
on  account  of  the  ignorance  or  mistaken 
Judgment  of  one  of  Its  servants  is  technical- 
ity run  mad.  We  decline  to  be  bound  by,  or 
to  follow,  a  line  of  authorities  so  repugnant 
to  reason,  so  demoralizing  to  respect  for  law, 
and  so  destructive  to  Justice.  The  habit  of 
reversing  cases  upon  technicalities  is  a  very 
convenient  one  for  appellate  courts,  for  by 
80  doing  they  can  escape  much  hard  labor, 
and  all  responsibility  for  their  decisions,  for 
a  violation  of  some  technical  rule  can  be 
found  In  almost  every  closely  contested  case. 
We  believe  that  appellate  coufts  should  faith- 
fully and  fearlessly  do  their  duty,  and  decide 
every  question  presented  with  reference  to 
the  substantial  merits  of  the  case  in  which 
It  arises.  In  this  way  only  can  Justice  be 
administered.  Ignoring  Justice  there  is  not 
only  lost  to  the  courts  the  confidence  and  re- 
spect of  the  people,  but  It  has  also  greatly 
alarmed  the  profession  of  law  itself.  No  one 
can  say  that  the  members  of  the  American 
Bar  Association  are  sensationalists,  or  want- 
ing in  learning  or  ability.  It  is  eminently  a 
conservative  body.  Yet  we  find  them  crying 
out  against  and  proposing  a  remedy  for  this 
evil.  At  its  last  meeting  at  Seattle,  Wash., 
It  recommended  to  Congress  the  following 
amendment  to  the  Revised  Statutes  of  the 
United  States:  'No  Judgment  shall  be  set 
aside  or  a  new  trial  granted,  by  any  court 
of  the  United  States,  In  any  case,  civil  or 
criminal,  on  the  ground  of  misdirection  of 
the  Jury  or  the  Improper  admission  or  rejec- 


tion of  evidence,  or  for  error  as  to  any  mat- 
ter of  pleading  or  procedure,  unless  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  an  entire  case. 
It  shall  aflirmatlvely  appear  that  the  error 
complained  of  has  resulted  In  a  miscarriage 
of  Justice.  1  U.  S.  Comp.  St  p.  715.  No 
writ  of  error  shall  be  Issued  in  any  criminal 
case  unless  a  Justice  of  a  Supreme  Court 
shall  certify  that  there  Is  probable  cause 
to  believe  that  the  defendant  was  unjustly 
convicted.  1  U.  S.  Comp.  St  p.  575.'  The 
same  recommendation  was  adopted  by  the 
New  York  State  Bar  Association  at  Buffalo, 
January  28,  29,  1909.  The  enforcement  of 
the  doctrine  of  harmless  error  will  greatly 
Improve  the  character  of  our  criminal  trials. 
Lawyers  will  be  compelled  to  try  cases  upon 
the  actual  merits,  and  will  cease  devoting  so 
much  time  in  attempting  to  force  technical 
errors  into  the  record.  The  needless  waste 
of  so  much  valuable  time,  and  the  expendi- 
ture of  a  great  deal  of  money,  will  be  saved, 
and  far  better  results  will  be  reached  in  the 
administration  of  Justice,  and  the  courts  will 
gain  the  confidence  and  respect  of  the  people, 
and  acts  of  mob  violence  will  cease  to  dis- 
grace our  state.  '  The  reversal  of  the  Just 
convictions  of  the  guilty  upon  purely  tech- 
nical questions  is  the  prime  cause  of  want 
of  confidence  in  the  courts.  This  want  of 
confidence  of  ten .  results  In  mob  violence  on 
the  part  of  a  long-suffering  and  outraged 
public."  What  is  said  above  by  the  Okla- 
homa court  Indorsing  the  resolutions  of  the 
two  greatest  bar  associations  In  this  coun- 
try Is  but  a  statement  In  a  fuller  and  more 
complete  manner  of  what  this  court  has 
reipeatedly  held  In  a  more  succinct  form,(i.  e., 
that  the  presumption  Is  that  the  proceed- 
ings below  were  correct),  and  that  the  bur- 
den is  on  the  appellant,  not  only  to  allege 
and  prove  error  committed,  but  it  must  show 
that  this  error  was  prejudicial. 

In  this  case  the  shooting  of  the  plaintiff 
is  the  ground  of  a  dvil,  not  of  a  criminal, 
action,  and  the  damages  sought  are  not  puni- 
tive but  merely  compensatory.  The  evidence 
of  which  the  appellant  complains  was  Irrele- 
vant and  Immaterial,  and  could  not  possibly 
have  affected  the  result  There  could  be  no 
real  controversy  that  there  was  evidence,  un- 
contradicted, from  which  the  Jury  might  well 
find  that  the  defendant  did  the  shooting. 
The  proposition  laid  down  by  the  court  that 
the  plaintiff  sought,  and  could  recover,  only 
compensatory  damages,  was  clearly  correct. 
And  these  were  the  only  matters  in  the  case. 
Moreover,  the  Irrelevant  testimony  was 
brought  out  In  reply  to  the  same  kind  of 
testimony  elicited  from  the  plalntltTs  wit- 
nesses by  the  defendant  on  cross-esamlna- 
tlon. 
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GREENE  «t  al.  T.  A.  P.  MBSSIOK  GRO- 
CERY CO. 

(Supreme  Court  of  North  Carolina.     Nor.  17, 
1910.) 

tiANDLOBD    AND    TENANT    (f    22*)— LEASB— Ov- 

iTKR  —  Acceptance  —  Necessity  —  Commu- 
nication. 

Plaintiff  entered  into  negotiations  with  de- 
fendant for  a  lease.  These  negotiations  culmi- 
nated in  a  letter  by  plaintiff  to  defendant  in- 
closing $400  for  advance  payment  of  rent  and 
requesting  defendant  to  wire  plaintiff  upon  re- 
ceipt of  the  letter  and  confirm  the  deal.  The 
defendant  did  not  wire  the  plaintiff  or  in  any 
way  accept  the  proposal.  Held,  that  no  con- 
tract had  been  entered  into,  and  that  defendant 
was  liable  to  plaintiff  for  return  of  money. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  55-59;   Dec.  Dig.  S  22.*] 

Appeal  from  Superior  Court,  Forsyth 
County ;  Long,  Judge. 

Action  by  E.  C.  Greene  and  others  against 
A.  F.  Messick  Grocery  Company.  Prom  a 
Judgment  for  defendant,  plaintiffs  appeaL 
Reversed  and  remanded. 

These  Issues  were  submitted  to  the  Jury: 
(1)  Did  the  defendant  make  the  fraudulent 
representations,  as  alleged  in  the  complaint, 
and  with  the  intent  to  procure  money  from 
the  plaintiffs  without  adequate  returns,  and 
thereby  obtain  $400  from  the  plaintiffs  and 
cause  them  to  incur  the  expenses,  as  alleged 
In  the  complaint?  Answer :  No.  (2)  What 
amotmt,  if  anything,  are  the  plaintiffs  enti- 
tled to  recover  of  the  defendant?  Answer: 
Nothing.  (3)  Are  the  plaintiffs  indebted  to 
the  defendant  for  any  balance  due  on  the 
rents  of  the  hotel,  as  alleged  in  the  answer, 
and.  If  so,  In  what  sum?  Answer:  $275. 
The  t>lalntlff8  moved  for  new  trial.  Motion 
overruled.  Plaintiffs  excepted.  From  the 
Judgment  rendered,  the  plaintiffs  appealed. 

Louis  M.  Swink,  for  appellants.  Watson, 
Buxton  &  Watson,  for  appellee; 

BROWN,  J.  The  plaintiffs  seek  to  recover 
of  the  defendant  the  sum  of  $400,  as  money 
had  and  received  and  remitted  to  defendant 
on  account  of  certain  negotiations  between 
plaintiffs  and  defendant  In  regard  to  rent- 
ing a  hotel. 

It  aprpears  that  defendant  owned  the  Hotel 
Forsyth  in  Winston-Salem  and  advertised  it 
for  rent.  The  advertisement  was  answered 
by  plaintiffs,  who  resided  In  St  Louis,  and 
what  contract,  if  any,  was  entered  into,  is 
embodied  in  the  written  correspondence  be- 
tween the  parties.  It  is  claimed  by  plain- 
tiffs that  there  was  no  completed  contract 
between  them  and  defendant,  and,  secondly, 
that  if  there  was  the  plaintiffs  were  Induced 
to  enter  into  it  by  the  false  representations 
of  the  defendant  The  court  instructed  the 
Jury  in  his  charge  that  the  correspondence 
constituted  a  contract  of  rental  for  the  pe- 


riod of  12  months,  at  the  rate  of  $200  pec 
month.    This  Is  assigned  as  error. 

If  the  plaintiffs  are  right  in  their  conten- 
tion that  there  is  no  completed  contract  made 
out  by  the  correspondence,  then  all  other 
questions  are  eliminated,  and  the  plaintiffs 
would  be  entitled  to  recover  the  $400  only 
remitted  to  defendant  as  money  had  and  re> 
ceived  to  their  use. 

The  correspondence  set  out  in  the  record 
embraces:  First,  letter  January  2,  1909,  de- 
fendant to  plaintiff,  describing  the  hotel  and 
offering  it  at  $200  per  month  for  12  months. 
Second,  letter  from  plaintiffs  to  defendant 
dated  St  Louis  January  23,  1909,  asking  for 
further  data.  Third,  letter  from  defendant 
to  plaintiffs  January  26th  giving  further 
data  and  suggesting  tltat  plaintiff  send  on 
$400  to  confirm  trade,  with  further  statement 
that  "In  case  we  should  have  closed  before 
receiving  your  wire  then  yon  could  have  it 
wired  back;  otherwise  we  will  confirm  by 
wire."  Fourth,  telegram:  "St  Louis,  Mo., 
Jan.  29,  1909.  A.  P.  Messick,  Winston-Salem, 
N.  C.  Letter  received  after  banking  hours; 
will  wire  money  order  tomorrow.  B.  C. 
Greene.  Winston-Salem,  N.  O.,  Jan.  30, 
1909."  Fifth,  telegram:  "E.  C.  Greene,  Care 
Wellington  Hotel,  St  Louis,  Mo.  Holding  Ho- 
tel Forsyth  for  your  order,  as  per  wire  of 
yesterday.  A.  F.  Messick  Grocery  Co." 
Sixth,  telegram:  "St  Louis,  Mo.,  Jan.  30, 
1909.  A.  F.  Messick,  Wlnston-Salem,  N.  C. 
Mailed  draft  today;  could  not  telegraph  or- 
der; blizzard;  letter  explains.  EI  C.  Greene." 
Seventh,  letter  written  in  pursuance  of  last 
telegram:  "St  Louis,  Mo.,  Jan.  30,  1909.  A. 
P.  Messick,  Winston-Salem,  N.  C— Dear  Sir: 
When  it  come  to  wiring  you  $400  this  morn- 
ing, every  telegraph  wire  leading  out  of  St 
Louis  was  down.  We  are  in  the  midst  of  the 
worst  blizzard  this  .country  ever  witnessed. 
Wires  dovra,  railroads  blocked  with  snow, 
wind  blowing  a  gale  70  miles  an  hour.  So, 
had  to  use  my  best  Judgment  in  the  matter, 
thought  this  the  wisest  course  to  pursue. 
The  $400  inclosed  is  the  advance  payment 
for  the  first  two  months  rent  to  Hotel  For- 
syth fully  furnished  in  every  department 
From  the  date  taking  possession.  On  receipt 
of  draft  wire  me  care  Wellington  Hotel,  St 
Louis,  confirming  deal.  Will  start  for  Win- 
ston-Salem at  once.  Trusting,  under  the  cir- 
cumstances, this  is  satisfactory  to  yoiL 
Tours  truly,  B.  C.  Greene,  care  The  Welling, 
ton."  The  plaintiffs  received  no  telegram 
confirming  the  deal,  and  it  is  not  contended 
that  any  was  ever  sent  They  waited  ih  St 
Louis  until  February  2d,  and,  receiving  no 
confirmation  by  wire,  they  left  for  Wlnston- 
Salem,  arriving  there  on  February  4th,'  and 
went  to  Hotel  Forsyth  at  midnight  The 
following  day  plaintiffs  demanded  the  $400. 
Nothing  was  said  or  done  in  Wlnston-Salem 
by  plaintiffs  to  ratify  the  deal  or  to  waive 
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their  rights  from  failure  of  defendant  to  con- 
firm by  wire  as  directed  In  the  letter  of  Jan- 
unary  30tli,  as  well  as  agreed  to  In  defend- 
ant's letter  Xo.  3  of  January  2Gth. 

The  plalntltFs  had  a  right  to  demand  such 
confirmation,  and  In  the  manner  required  bj 
their  letter  containing  the  remittance.  Un- 
til such  confirmation  was  sent  by  wire,  there 
was  no  completed  contract,  and  plaintiffs  had 
a  right  to  demand  their  money  back  when 
they  arrived  at  WInston-Salem.  As  is  said 
by  the  Supreme  Court  of  the  United  States 
In  Eltason  t.  Henshaw,  17  U.  S.  228  (4  L.  Ed. 
S56):  "It  Is  an  undeniable  principle  of  the 
law  of  contracts  that  an  offer  of  a  bargain 
by  one  person  to  another  imposes  no  obliga- 
tion upon  the  former,  until  it  is  accepted  by 
the  latter,  according  to  the  terms  in  which 
the  offer  was  made.  Any  qualification  of,  or 
departure  from,  those  terms,  invalidates  the 
offer,  unless  the  same  be  agreed  to  by  the 
person  who  made  it  Until  the  terms  of  the 
agreement  have  received  the  assent  of  both 
parties,  the  negotiation  is  open,  and  Imposes 
no  obligation  upon  either."  Clark  on  Con- 
tracts, pip.  86-39;  Cozart  v.  Hemdon,  114  N. 
C.  252.  19  S.  B.  158;  1  Wharton  on  Cont.  4; 
Gregory  v.  Bullock,  120  N.  C.  263,  26  S.  B. 
820;  7  Am.  &  Bug.  p.  138. 

We  are  of  opinion  his  honor  erred  in 
charging  the  Jury  as  set  out  hereinbefore, 
and  that  the  exception  is  well  taken.  He 
Bhould  have  submitted  the  issues  tendered 
by  the  plaintiffs  and  have  instrocted  the  Jury 
that,  there  t>elng  no  evidence  that  the  de- 
fendant Iiad  accepted  and  confirmed  by  wire 
the  proposal  to  lease,  as  required  by  the  let- 
ter of  January  30th  transmitting  the  $400, 
the  plaintiffs  had  a  right  to  withdraw  and 
to  recover  that  sum  and  interest  thereon  as 
money  had  and  received  to  their  use,  and 
that  defendant  was  not  entitled  to  recover 
on  the  counterclaim. 

There  being  no  contract,  of  course  plain- 
tiffs can  recover  no  damages  for  Its  breach. 

New  trlaL 


(153  N.  C.  432) 

STATON   T.    ATIjAKIIC  COAST   LINE 
R.  CO. 

(Supreme  Coart  of  North  Carolina.     Nov.  17, 
1910.) 

1.  Appeal  and  Errob  (|  1212*)— RevebsaIt— 
New  Tbiai^— Issues. 

Where,  in  an  action  against  a  railroad 
company  for  operating  its  switch  track  so  as  to 
be  a  nuisance,  the  Supreme  Court  on  appeal 
ordered  a  reversal  and  directed  the  retrial  to 
be  confined  to  the  question  whether  defendant 
had  within  three  years  prior  to  the  commence- 
ment of  the  suit  80  used  the  spur  track  in  the 
street  in  violation  of  Its  duty  as  to  be  a  nuis- 
ance, by  which  plaintiff  had  sustained  special 
damages  as  the  owner  of  a  dwelling  and  prem- 
ises abutting  on  the  street,  an  issue,  submitted 
en  retrial,  as  to  whether  defendant  within  three 
yeaiB  before  suit  had  so  used  the  spur  track  and 


the  street  as  to  constitute  a  nuisance,  was  cor- 
rect. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4713 ;  Dec.  Dig.  i  1212.*] 
2.  Raclboads  «  222*)— Switch  Track— In- 
structions— Modification  of  Requests. 
In  an  action  by  an  adjoining  property  own- 
er against  a  railroad  company  for  nuisance  in 
the  use  of  a  switch  track  to  an  ice  and  electric 
light  plant,  the  court  was  requested  to  charge 
that  it,  within  three  years  prior  to  suit  brought, 
defendant  shoved  cars  on  the  track  in  front  of 
or  adjacent  to  plaintlFs  residence  to  be  un- 
loaded, and  frequently  left  theatrical  cats  to 
be  unloaded  there,  and  left  engines  on  the 
track  at  night,  so  that  the  escaping  steam,  the 
ringing  of  bells,  and  the  sounding  of  whistles 
early  m  the  morning,  and  noises  of  employ^ 
during  the  night  and  early  morning,  and  loud 
puffing,  and  scattering  of  cinders,  sparks,  and 
dust,  and  the  screeching  of  the  wheels  on  the 
curve  of  the  track,  broke  the  rest  of  plaintiff 
and  his  family,  and  enveloped  his  dwelling  and 
the  premises  in  smoke,  dirt,  and  noxious  gases 
and  smells,  to  their  annoyance,  this  would  con- 
stitute a  nuisance.  Held,  that  since  such  use 
of  the  spur  track,  not  at  a  depot  or  within  the 
yard  of  the  railroad  company,  would  be  a  nuis- 
ance, the  court  erred  in  modifying  the  Instruc- 
tion to  charge  that  such  acts  would  be  a  nuis- 
ance only  if  unnecessarily  done. 

[Ed.  Note.— For  othft  cases,  see  Railroads, 
Dec.  Dig.  {  222.*]  ^^ 

Appeal  from  Superior  Court,  Edgecombe 
County;   Onion,  Judge. 

Action  by  L.  L.  Staton  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

G.  M.  F.  Fountain  &  Son,  for  appellant 
F.  S.  SprullI  and  3.  L.  Bridgers,  for  appellee. 

CLARK,  C.  J.  The  facts  In  this  case  are 
fully  set  out  In  the  former  appeal  (Staton 
V.  Railroad,  147  N.  C.  429,  61  S.  E.  455,  17  ^ 
L.  R.  A.  [N.  S.]  949),  and  need  not  be  re- 
peated here.  In  ordering  the  new  trial  on 
that  appeal  the  court  said:  "The  Issue  and 
evidence  will  be  confined  to  the  allegation 
that  the  defendant  has,  within  three  years 
prior  to  the  commencement  of  this  action,  so 
used  the  spur  track  and  the  street,  in  viola- 
tion of  Its  duty,  as  to  constitute  a  nuisance, 
by  which  the  plaintiff  has  sustained  special 
damages  as  the  owner  of  the  dwelling  and 
premises  abutting  on  the  street."  The  court 
affirmed  the  action  below  In  other  respects, 
and  granted  a  partial  new  trial,  restricted 
to  this  issue.  On  this  trial  the  Judge  below 
submitted  the  following  Issue:  "Has  the  de- 
fendant, within  three  years  prior  to  the  com- 
mencement of  this  action,  so  used  the  spur 
track  and  the  street  as  to  constitute  a  nui- 
sance?" This  Is  In  exact  conformity  with 
the  direction  of  this  court,  and  the  first  ex- 
ception must  be  overruled. 

But  we  think  there  was  error  as  pointed 
out  by  exception  9.  The  plaintiff  requested 
the  court  to  charge:  "If  you  shall  find  from 
the  greater  weight  of  evidence  that  at  any  time 
within  three  years  before  September  26,  1906, 
the  defendants,  or  either  of  them,  shoved  cars 
on  the  spur  track  in  front  of.,  or  adjacent 
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to,  plaintiff's  residence,  the  same  not  being 
a  freight  depot,  to  be  unloaded  or  loaded 
within  90  feet  of  plaintiff's  door,"  and  fre- 
quently left  theatrical  cars  to  be  unloaded 
and  loaded,  and  left  steam  engines  on  said 
track  during  the  night,  so  that  the  escaping 
steam,  the  ringing  of  bells,  and  the  sounding 
of  whistles  at  [unnecessarily]  early  hours  in 
the  morning,  and  the  noises  of  employes  dur- 
ing the  night  and  the  early  morning,  the  loud 
puffing,  the  [unnecessary]  scattering  of  cin- 
ders, sparks,  and  dust,  and  the  screeching  of 
the  wheels  on  the  curve  of  the  said  track 
break  the  rest  of  the  plaintiff  and  his  family 
and  envelope  his  dwelling  and  premises  in 
smoke,  dirt,  and  noxious  gases  and  smells,  to 
their  annoyance  [unnecessarily],  this  would 
constitute  actionable  nuisance,  and  you  will 
answer  the  first  issue,  'Yes.'  "  The  court  gave 
this  prayer,  but  modified  it  by  Inserting  the 
words  which  appear  above  In  brackets,  and 
added  at  the  end  the  following:  "If  not  un- 
necessary, but  required  In  ordinary  opera- 
tion, 'No.'" 

The  state  of  facts  above  recited  would  con- 
stitute a  nuisance  on  a  spur  track,  if  found 
to  be  true.  It  was  error  to  modify  the  pray- 
er, by  inserting  the  words  "unnecessary"  and 
"unnecessarily,"  and  by  adding  at  the  end 
that  such  conduct  would  not  be  a  nuisance  If 
necessary  In  the  ordinary  operation  of  the 
road.  Such  acts.  If  done  at  the  depot  or  yard 
of  the  defendant,  would  not  be  a  nuisance. 
If  necessary  In  the  ordinary  operation  of  the 
road.  But  this  was  a  spur  track,  built  to  an 
ice  plant,  and  was  not  intended  for  such  pur- 
poses and  conduct  as  is  set  out  in  the  prayer. 
Such  acts  as  occurred  in  the  reasonable  and 
necessary  operation  of  said  spur  track  would 
not  be  actionable — for  Instance,  in  transporta- 
tion to  and  from  the  Ice  plant  and  electric 
light  plant,  or  for  delivery  and  receipt  of 
freight  to  and  from  business  houses  along 
said  track,  and  to  or  from  the  public  cotton 
yard.  But  the  facts  recited  In  the  prayer 
are  not  those  Incident  to  the  operation  of 
the  spur  track.  The  subject  .Is  so  fully  dis- 
cussed in  Thomason  v.  Railroad,  142  N.  C. 
300.  55  S.  E.  108,  and  Taylor  v.  Railroad,  145 
N.  C.  400,  59  S.  E.  129,  122  Am.  St.  Rep. 
455,  that  we  can  add  nothing  to  what  Is  there 
said. 

We  do  not  deem  It  necessary  to  discuss  the 
other  exceptions. 

Error. 


(163  N.  C.  404) 

PAGE   r.    NATIONAL   COUNCIL   JUNIOR 

ORBER  UNITEJD  AMERICAN 

MECHANICS. 

(Supreme  Court  of  North  Carolina.     Nov.  10, 
1010.) 

1.  Beitepiciai.   Associations  (J   18*)  — Sick 
Benefits— Rights  of  Members. 

Where  the  constitution  aod  by-laws  of  a 
benevolent  society  provided  that  no  member  in 
arrears  for  13  weeks  at  the  time  he  became  sick 
should  be  entitled  to  benefits  daring  sucb  sick- 


ness by  paying  up  the  arieatB  during  the  contin- 
uance .  of  such  sickness,  before  a  member  can 
make  good  a  claim  for  eick  benefits  as  against 
dues  in  arrears,  the  council  must  have  been  no- 
tified of  liis  sickness  or  acquired  knowledge  of  it 
in  some  manner  provided  by.  its  charter. 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  §9  41-60;  Dec.  Dig.  | 
IS.*] 

2.  Beneficiai.  Associations  (t   18*)  — Sick 
Benefits. 

To  entitle  a  member  of  a  benefit  associa- 
tion to  sick  l)enefits,  the  sickness  must  have  been 
such  as  to  disable  him  from  pursuing  his  ordi- 
nary calling  or  earning  his  livelihood  In  some 
legitimate  way. 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent.  Dig.  f!  41-50;  Dec.  Dig.  S 
18.*] 

3.  Beneficiai,  Associations   (J   18*)  —  Pay- 
ment  OF  ABREABS— RiOHTS   UNDEB   BeNETIT 

Certificate. 

Where  a  rule  of  a  benefit  assodation  pro- 
vides that  the  standing  of  a  member  in  default 
shall  not  be  restored  by  the  payment  of  back 
dues  during  bis  sickness  or  disability,  and  by  a 
further  provision  that  any  person  in  arrears  for 
13  weeks  shall  not  be  entitled  to  benefits  un- 
til 4  weeks  after  such  arrears  have  been  paid, 
where  a  member  in  arrears  for  more  than  13 
weeks  while  sick  with  typhoid  fever  pays  bis 
dnes,  there  is  no  liability  on  the  benefit  certifi- 
cate, where  the  member  dies  just  six  days  after 
such  payment. 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent .  Dig.  {{  41-50;  Dec.  Dig.  { 
1&»] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty ;  W.  J.  Adams,  Judga 

Action  by  W.  G.  Page,  administrator  of  C. 
W.  Page,  agaihst  the  National  Council  Junior 
Order  United  American  Mechanics.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  action  was  brought  to  recover  of  de- 
fendant an  amount  alleged  to  be  due  upon  a 
certificate  of  Insurance  Issued  by  defendant 
to  O.  W.  Page,  deceased,  the  Intestate.  The 
evidence  tended  to  show:  That  plaintiff  had 
been  a  member.  In  good  standing,  In  defend- 
ant lodge,  and  held  a  certificate  of  insur- 
ance therefrom,  which  entitled  his  "legal 
dependent"  to  recover  $500  within  80  days 
from  receipt  of  proof  of  death,  on  condition 
that  the  Intestate,  at  the  time  of  his  death, 
should  be  a  beneficial  member,  in  good  stand- 
ing, of  a  subordinate  council  of  said  order, 
affiliating  with  the  national  council  of  said 
order,  and  also  a  "member.  In  good  standing, 
of  the  funeral  benefit  department  of  the  na- 
tional council,  in  accordance  with  the  laws 
of  said  national  council,  and  his  state  and 
subordinate  council  now  In  force  or  hereaft- 
er adopted  prior  to  his  death."  That  the 
Intestate  had  paid  his  dues  to  May  1,  1907. 
and  thereafter  ceased  the  actual  payment  of 
such  dues  till  September  5,  1907,  when  his 
sister,  at  intestate's  request,  paid  the  order 
$2.85,  the  amount  of  dues  maturing  to  said 
date.  That  at  the  time  of  this  payment, 
September  5th,  the  Intestate  was  in  a  hospI< 
tal,  sick  with  typhoid  fever,  and  died  of  sues 
disease  on  September  lltta,  following.    There 
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la  no  evidence  that  the  defendant  lodge  or 
Its  agencies  or  the  state  or  local  council  had 
ever  received  any  notice  of  the  sickness  of 
the  Intestate,  or  that  any  such  notice  was 
glTen,  or  that  they  had  any  knowledge  of 
such  sickness,  nntll  there  had  been  default  In 
payment,  or  that  any  action  of  the  local  or 
other  council  had  erer  been  taken  In  refer- 
ence to  said  sickness.  At  the  close  of  the 
plaintiff's  testimony  and  of  the  entire  testi- 
mony, there  was  motion  to  nonsuit  by  de- 
fendant, motions  overruled,  and  exceptions 
noted.  The  Jury  rendered  the  following  ver- 
dict :  "(1)  Was  the>eertlflcate  of  the  defend- 
ant sued .  upon  In  force  at  the  time  of  the 
death  of  O.  W.  Page,  the  plaintllTs  intestate? 
Answer:  Tes.  (2)  What  amount,  If  any, 
]s  the  defendant  Indebted  to  the  plaintiff? 
Answer:  1500."  Judgment  on  the  verdict 
for  plalntlil,  and  defendants  excited  and 
api>ealed. 

Douglass  ft  Lyon  and,R.  O.  Everett,  for 
appellant.  Aycock  &  Winston  and  Bryant  & 
Brogden,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  certificate  of  insurance  on  which  this 
action  is  brought  has  on  its  face  the  express 
stipulation  that.  In  order  to  a  recovery,  the 
insured  at  the  time  of  his  death  shall  be  a 
beneficial  member  in  good  standing  of  a  sub- 
ordinate council,  affiliating  with  the  national 
council,  and  also  a  member  in  good  standing 
of  the  funeral  benefit  department  of  the  na- 
tional council  class  B  in  accordance  with 
the  laws  of  said  national  council  and  his 
state  and  subordinate  councils  now  in  force 
or  hereafter  adopted  prior  to  bis  death. 
These  laws,  appearing  in  the  constitution 
and  by-laws  of  the  national,  state,  and  local 
councils,  contain,  among  others,  the  follow- 
ing provisions  bearing  directly  on  the  ques- 
tions presented:  A  rule  of  the  national  coun- 
cil provides  that:  "No  member  who  is  in 
arrears  for  dues  for  thirteen  weeks  at  the 
time  of  his  death  or  at  the  time  he  became 
sick  or  disabled  can  place  himself  in  good 
standing  or  become  entitled  to  benefits  dur- 
ing such  sickness  or  disability  by  paying  up 
such  arrearages  in  part  or  in  full  during  the 
continuance  of  such  sickness  or  disability." 
The  state  constitution  and  by-laws  (section 
3)  provides:  "That  a  member  of  the  council 
wbo  is  thirteen  weeks  or  more  in  arrears  for 
dues  forfeits  all  his  rights  and  privileges  ex- 
cept that  of  being  admitted  to  the  council 
chamber  during  its  sessions."  The  constitu- 
tion and  by-laws  of  the  Fred  Green  Chapter, 
the  local  chapter  (article  9,  I  3),  contains  a 
similar  provision.  Article  10,  S  4,  reads  as 
follows:  "Any  brother  suffering  himself  to 
become  Indebted  to  the  council  for  weekly 
dues  for  thirteen  weeks  shall  not  be  entitled 
to  benefits  until  four  weeks  after  all  such 
arrearages  have  been  paid;  and  for  fifty-two 
weeks  or  over,  for  thirteen  months  after  such 
arrearages  have  been  paid." 

As  the  evidence  shows  that  the  Intestate 


at  the  time  of  his  death  was  in  arrears  for 
current  dues  much  more  than  13  weeks,  from 
1st  of  May  to  the  5th  of  September,  it  would 
seem  that  no  recovery  could  be  had  on  the 
policy,  certainly  not  unless  some  satisfactory 
explanation  is  ottered  amoimtlug  to  a  legal 
excuse.  It  Is  contended  for  the  plaintiff 
that,  although  no  actual  payment  of  dues- 
was  made  by  the  Intestate  for  the  specified 
period,  said  intestate  was  not  in  arrears  by 
reason  of  the  fact  that  he  was  entitled  for  a 
portion  of  the  time  to  sick  benefits  and  to  an 
amount  more  than  sufficient  to  pay  off  and 
discharge  his  current  dues;  but  the  position 
cannot  be  maintained.  A  perusal  of  these 
charters  leads,  we  think,  to  the  conclusion 
that,  in  order  to  entitle  a  claimant  to  sick 
benefits,  his  sickness  must  be  a  kind  that  dis- 
ables one  having  a  prudent  and  proper  re- 
gard for  his  own  health  and  strength  from 
pursuing  his  ordinary  calling  or  earning  hia 
livelihood  In  some  feasible  or  legitimate  way; 
and,  second,  that,  before  a  member  can  make 
good  a  claim  for  sick  benefits  aa  against 
dues,  the  council  must  have  been  notified  of 
his  sicknesB  or  acquired  knowledge  of  it  in 
some  manner  provided  or  recognized  by  the 
charter.  Thus,  in  the  charter  of  the  local 
council  (article  10,  {  1),  a  committee  Is  pro- 
vided for,  who  shall  "visit  sick  or  disabled 
brothers  within  twenty-four  hours  after  be- 
ing notified"  and  pay  them  the  sum  specified 
in  the  by-laws.  In  section  5  it  is  provided: 
"Should  the  committee  on  relief  believe  that 
any  member  applying  for  the  weekly  bene- 
fits is  not  so  sick  or  disabled  as  to  render 
him  incapable  of  procuring  the  means  of  sub- 
sistence for  himself,  the  committee  may  refer 
the  matter  to  one  or  more  respectable  physi- 
clans,  whose  decision,  if  approved  by  the 
council,  shall  be  final  unless  an  appeal  is 
taken  to  the  state  council."  Refen-ing  to  the 
kind  of  sickness  contemplated,  the  charter 
of  the  local  lodge  reads:  "Any  bona  fide 
member  of  this  council  who  shall  have  been 
a  member  for  six  months  if  taken  sick  and 
unable  to  follow  his  usual  or  other  occupa- 
tion by  which  he  can  earn  a  livelihood."  And 
in  the  general  charter  (article  10,  §  2)  any 
bona  fide  member  if  taken  side  or  disabled 
and  unable  to  follow  his  usual  or  other  occu- 
pation by  which  he  can  earn  a  livelihood,  etc. 
And  again  (By-Laws,  art  6,  8  1):  "Any 
brother  who  shall  be  disabled  by  sickness 
or  injury  to  his  person  from  following  his 
usual  business,  avocation  or  some  legitimate 
business,"  etc.  Article  8,  i  i,  of  the  general 
by-laws  constitutes  a  relief  committee,  and 
provides  that  any  member  knowing  of  a 
brother  who  is  sick  or  in  distress  shall  at 
once  report  the  facts  to  the  counselor,  etc., 
and  it  is  made  his  duty  to  see  that  the  sick 
continue  to  receive,  during  their  inability, 
such  assistance  as  these  by-laws  require,  and 
no  member  shall  apply  to  the  council  for 
benefits  either  "for  himself  or  another  unless 
the  committee  refuse  or  neglect  to  make  the 
application." 
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From  these  extracts  it  will  suflSciently  ap- 
pear, as  stated,  that,  to  entitle  a  member  to 
sick  benefits,  he  must  have  been  disabled 
from  earning  his  livelihood,  and  that  such 
claim  can  only  be  allowed,  as  against  current 
dues,  after  some  notice  or  knowledge  of  the 
sickness  has  been  brought  home  to  the  com- 
pany, in  some  recognized  way,-  and  on  the 
facts  in  evidence  neither  position  has  been 
established.  All  the  testimony  tended  to 
show  that,  while  the  intestate  was  complain- 
ing some  in  July,  with  the  exception  of  a 
short  vacation  of  10  days  to  the  mountains 
for  rest,  he  continued  to  do  his  regular  and 
ordinary  work  and  to  earn  his  wages  until 
August  2oth,  when  he  consulted  a  physician; 
that  be  was  then  taken  down  with  typhoid 
fever  and  removed  to  a  hospital  on  August 
27th,  and  died  of  the  disease  on  the  11th  of 
September.  If  it  should  be  conceded  that  his 
sickness  might  have  been  such  as  to  make 
him  Quit  work  in  July  preceding,  there  is  no 
fact  in  evidence  t^idlng  to  show  that  the 
council  had  any  notice  or  knowledge  of  bis 
sickness  until  some  time  after  the  13  weeks 
had  passed  and  the  standing  of  the  intestate 
had  been  forfeited.  Again,  it  la  contended 
that  the  forfeiture  had  beei^  waived  on  the 
part  of  defendant,  by  the  receipt  of  the 
back  dues  on  September  5th,  and  that  the 
standing  of  the  intestate  was  thereby  re- 
stored. But  this  payment  was  Just  six  days 
before  the  death  of  the  intestate  and  cannot 
avail  the  plaintiff:  (1)  By  reason  of  the  rule 
established  by  the  general  lodge  "that  the 
standing  of  a  member  in  default  shall  not 
be  restored  by  the  payment  of  back  dues  dur- 
ing his  sickness  or  disability";  (2)  by  reason 
of  article  10,  §  4,  of  the  constitution  of  the 
local  council,  to  the  effect  that  any  brother 
in  arrears  for  13  weeks  shall  not  be  entitled 
to  benefits  until  4  weeks  after  such  arrears 
have  been  paid.  The  case  is  controlled  by 
decisions  of  the  court  in  Wllkie  v.  National 
Council,  151  N.  C.  527,  66  8.  E.  579;  Melvln 
Y.  Insurance  Co.,  150  N.  C.  3.08,  64  S.  B.  180; 
Hay  V.  Association,  143  N.  C.  256,  55  S.  R 
623;  Lane  y.  Insurance  Co.,  142  N.  C.  55,  54 
S.  El  854,  115  Am.  St  Rep.  729.  And  on  the 
facts  in  evidence  the  motion  for  nonsuit 
should  have  been  allowed.  -  - 

Judgment  reversed. 


(153  N.  C.  457) 

RUMBLEY  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  North  Garolina.     Nov.  17, 

lyio.) 

Masteb  and  Sebvant  (I  107*) — Injtjbies  to 
Servant— Negligence. 

\Miere  plaintiff,  a  carpenter  in  defendant's 
employ,  was  directed  to  assist  In  tearing  down 


an  old  shed,  which  work  was  simpi*  and  well 
within  his  experience,  and  he  was  left  to  se- 
lect his  own  methods  of  doia^  it,  and  was  In- 
jured by  the  giving  way  of  a  joist  on  which  he 
was  standing,  due  to  its  being  insecurely  fast- 
ened at  the  end,  such  fact  did  not  show  action- 
able negligence  on  defendant's  part. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  199-202,  212,  2&1,  255; 
Dec.  LHg.  g  107.»J 

Appeal  from  Superior  Court,  Alamance 
County;    Lyon,  Judge. 

Action  by  one  Rumbley  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeaU.    Reversed. 

In  apt  time  there  were  motions  of  nonsuit; 
under  the  statute,  overruled,  and  defendant 
excepted.  The  Jury  rendered  the  following 
verdict: 

"(1)  Was  the  plaintiff  injured  by  negligence 
of  the  defendant  as  alleged  In  the  complaint? 
A.  Yes. 

"(2)  Did  the  plaintiff  contribute  to  his  in- 
Jury  by  tils  own  negligence?    A.  No. 

"(3)  What  damage,  if  any,  is  the  plaintilT 
entitled  to  recover?    A.  |700." 

Judgment  on  the  verdict,  and  defendant 
excepted  and  appealed. 

Parker  &  Parker  and  W.  B.  Rodman,  for 
appellant    J.  A.  Barringer,  for  appellee. 

HOKE,  J.  We  fall  to  perceive  any  ground 
upon  which  this  recovery  can  be  sustained. 
The  evidence  tended  to  show  that  on  June 
23,  1908,  plaintiff  and  another  carpenter 
were  directed  to  tear  dowp  an  old  shed,  near 
the  Salisbury  depot,  and  bad  been  engaged  on 
the  work  several  days,  and  on  the  day  in 
question  they  were  knocking  the  rafters  loose 
and  standing  on  one  of  the  joists  of  the  shed, 
which  were  placed  horizontally  beneath,  at 
intervals  of  two  or  three  feet.  While  plain- 
tiff was  standing  on  one  of  these  Joists, 
knocking  loose  the  rafters  above.  It  gave  way, 
and  he  fell  to  the  ground,  causing  the  Injury 
complained  of.  The  cause  of  the  joist  giving 
way  is  not  very  definitely  described,  but  it 
seems  to  have  been  insecurely  fastened  at 
the  ends.  The  work  that  plaintiff  was  given 
to  do  was  simple  in  operation,  well  within 
his  experience  and  training,  and  he  was  left 
to  select  his  own  methods  of  doing  it  On 
the  facts  in  evidence,  there  has  been  no 
breach  of  legal  duty  established  on  the  part 
of  defendant  company,  and  under  several  re- 
cent decisions  of  this  court  the  motion  for 
nonsuit  should  have  been  allowed.  House  v. 
Railroad.  152  N.  a  399.  67  S.  E.  981;  Brook- 
shire  V.  Electric  Co.,  152  N.  a  6G9,  68  S.  B. 
215 ;  Dunn  v.  RaUroad,  151  N.  0.  313,  66  S. 
E.  134. 

Reversed. 
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(133  N.  C.  4ffl) 

MYERS  T.  PETTy  et  al. 

(Supreme  Court  ot  North  Carolina.     Nov.  23, 

1910.) 

1.  Bills  and  Notes  (g   150*)— "Neootiabls 

I N  STBUMBNT"— BEQ  U18ITB8. 

A  writing  providing  ttiat  for  value  received 
the  signers  joiotly  and  severally  promise  to  pay 
another  or  order  a  certain  sum  at  a  certain 
bank  with  interest  and  without  any  relief  from 
valuation  of  appraisement  law,  being  duly  signed 
and  dated,  was  a  negotiable  instrument  within 
Revisal  1905,  {  2151,  and  the  following  sections. 

[Ed.  Note.— For  other  cases, "  see  Bills  and 
Notes,  Cent.  Dig.  H  55.  373-37»,  405,  406; 
Dec.  Dig.  !  150.» 

For  other  definitions,  se«  Words  and  Phrases, 
▼ol.  5,  pp.  4767-4770;  vol.  8,  p.  77311] 

2.  BILLS  AND  Notes  <{{  209,  486*)— Ihdobse- 
MENT — Necessity. 

Where  a  note  was  payable  to  a  certain 
person  or  order,  its  indorsement  was  necessary 
to  transfer  title,  and  proof  of  indorsement  was 
necessary  in  an  action  thereon  by  the  trans- 
feree. 

[Gd.  Note. — For  other  cases,  se^  Bills  and 
Notes,  Cent.  Dig.  |§  497,  408,  601,  1G09-1674; 
Dec.  Dig.  a  209,  49t>w*] 

8.  Trial   (8   194*)— iNSTBircnoii— Ukcontba- 

dicted  Facts. 

Where .  there  was  no  evidence  contrary  to 
certain  testimony,  the  court  properly  instructed 
the  jury  that  if  they  found  such  facts  to  be  as 
testified  to,  they  should  consider  them  as  estab- 
liKbed,  together  with  the  statutory  inferences 
therefrom. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  452 ;   Dec.  Dig.  {  194,») 

4.  Bills  and  Notes  ({  537*)— Action— Jubt 
Question — ^Bona  F^de  Pubcdaseb. 

In  an  action  on  a  negotiable  note,  the  ques- 
tion of  whether  plaintiff  was  a  bona  fide  pur- 
chaser for  value  held  a  question  for  the  jury. 

(Ed.  Note. — For  other  ca.ses,  Ree  Bills  and 
Notes,  Cent.  Dig.  S  1870;   Dec.  Dig.  |  537.*] 

6.  Bills  and  Notes  (§  407*)— Action— Bub- 
den  OF  Pboof— Good  Faith. 

Where  there  is  evidence  that  a  negotiable 

note  was  obtained  by  fraud,  the  burden  is  on 

a  transferee  suing  thereon  to  show  that  he  ia 

a  bona  fide  purchaser  for  value  before  maturity 

and  without  notice. 
[Ed.    Note. — For   other  cases,   see   Bills   and 

Notes,  Cent  Dig.  $i  1675-16S7;    Dec.  Dig.  g 

497.*] 

6.  Bills  and  Notes  <g  4I97*)— Action— Suffi- 
ciency OF  Evidence. 

'  In  an  action  on  a  note,  claimed  to  have 
been  obtained  by  fraud,  evidence  held  to  cast  the 
burden  upon  a  trannferee  suing  thereon  to  show 
that  he  was  a  bona  fide  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1675-1687 ;  Dec  Dig.  g 
497.*). 

7.  Bills  and  Notes  (g  520*)— Action— Sinr- 
FiciENCY  of  Evidence. 

In  an  action  on  a  negotiable  promissory 
note,  claimed  to  have  been  obtained  by  fraud, 
evidence  held  to  sustain  a  verdict  for  defendant. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  gg  1813,  1832,  1836.  1837; 
Dec.  Dig.  g  520.*] 

Appeal  from  Superior  Court,  Lee  County; 
O.  H.  Allen,  Judge. 

Action  by  T.  S.  Myers  against  C.  G.  Petty 
and  others.  From  a  judgment  for  defendants, 
plalntiCr  appeals.    AfDrmed. 


l^e  plaintiff  sued  upon  the  following  note* 
"flOOO.  Sanford,  N.  C.  July  8,  1907.  Sep- 
tember 1,  1908,  for  value  received,  we  Joint- 
ly and  severally  promise  to  pay  B'autiard 
Bros,  of  Martinsville,  Tnd.,  or  order,  one 
thousand  dollars,  at  tlie  Bank  of  Sanford, 
Sanford,  N.  O.,  witli  Interest  at  6%  per  an- 
num, Interest  payable  annually,  witli  attor- 
ney's fee  and  without  any  relief  whaterev 
from  valuation  of  appraisement  laws.  [Sign- 
ed] O.  G.  Petty  &  «  Others."  It  was  alleged 
that  upon  the  note  appeared  a  credit  of 
$200,  dated  July  8,  1907;  and  that  the  note 
was  indorsed  before  maturity  and  for  value 
to  plaintiff  by  Bauhard  Bros.,  without  re- 
course on  them.  The  defendants,  admitting 
the  signing  of  the  note,  denied  the  payment 
of  any  amount  thereon;  also  that  plaintiff 
was  the  owner  and  that  the  note  was  indors- 
ed to  bim,  and  that  be  was  a  bona  fide  pur- 
cliaser  for  value;  and  furtber  alleged  that 
the  note  was  fraudulently  obtained  and  is- 
sued, in  that  the  agent  of  the  payees  bad 
falsely  and  fraudulently  represented  that  oth- 
er solvent  persons  bad  agreed  to  sign  the 
same  and  that  the  note  would  not  be  issued 
until  the  signatures  of  such  persons  were 
placed  thereon;  that  there  had  been  an  en- 
tire failure  of  consideration  in  tbat  the  horse, 
which  was  to  be  sold  the  defendants  for  the 
notes,  was  not  as  represented  and  was  not 
delivered,  and  that  the  agent  of  the  payees 
had  secretly  disappeared  with  the  note  in 
breach  of  his  agreement  to  have  a  meeting 
of  tbe  slgnees  at  wbicb  the  borse  was  to  he- 
accepted  and  the  note  delivered.  His  honor 
submitted  tbe  following  issues:  1.  Were  tike 
signatures  to  Qie  note  sued  on  procured  by 
fraud?  2.  Did  the  plalntiflt  purchase  said  note 
in  good  faitb  and  without  notice  of  any  in- 
flrmity  or  defect  and  before  maturity  and  for 
value?  3.  Are  tbe  defendants  indebted  to 
the  plaintiff,  and  if  so,  in  what  amount?  Tbe 
jury  answered  tbe  first  Issue  "Yes,"  and  tbe 
second  issue  "No."  Judgment  was  thereupon 
rendered  against  the  plaintiff  and  be  appeal- 
ed to  this  court 

E.  S.  McColn  and  Hoyle  &  Hoyle,  for  appel- 
lant D.  E.  Mclver  and  A.  A.  F.  Sea  well,  for 
api)ellee8. 

MANNING,  J.  It  may  be  cbneeded  tbat 
the  evidence  offered  by  the  defendants  was 
amply  sufficient  to  warrant  the  jury  in  mak- 
ing an  affirmative  response  to  the  first  issue; 
but  the  note  being  negotiable,  such  a  finding 
was  not  decisive  of  plaintiff's  right  to  recov- 
er. The  note  possessed  all  the  statutory  re- 
quirements of  negotiability.  Section  2151  et 
seq.,  Revisal.  Section  2172,  Revisal,  provides: 
"Every  begotiable  instrument  is  deemed  pri- 
ma facie  to  bave  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signa- 
ture appears  thereon  to  have  become  a  party 
thereto  for  value";  and  section  2178,  Revls- 


•For  other  cases  see  gams  topic  and  sectloa  NyifBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rop'r  IndezM 
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al,  provides:  "An  instrument  Is  negotiable 
when  It  Is  transferred  from  one  person  to  an- 
other In  such  manner  as  to  constitute  tbe 
transferee  tbe  bolder  thereof ."  The  note  sued 
upon  being  made  payable  to  Bauhard  Bros, 
or  order.  Indorsement  by  them  was  necessary 
to  transfer  the  title  and  give  tbe  plaintiff, 
as  the  holder,  the  benefit  of  the  presumptions 
9f  the  negotia'ble  Instruments  act;  and  proof 
of  such  indorsement  by  tbe  payees  was  nec- 
essary. Tyson  v.  Joyner,  139  N.  C.  69,  51  S. 
E.  803;  Mayers  v.  McRlmmon,  140  N.  C. 
640,  53  S.  E.  447,  111  Am.  St  Rep.  879.  The 
plaintiff  offered  proof  of  the  indorsement  to 
him  hy  the  payees  before  maturity,  and  that 
he  was,  at  the  time  of  action  begun  and  since 
then,  the  owner  of  and  in  possession  of  the 
note.  There  was  no  evidence  contradictory 
of  these  facts;  and  upon  the  evidence  it  was 
proper  for  the  trial  Judge  to  instruct  the  Jury 
that  if  they  "found  these  facts  to  be  as  tes- 
tified to,"  then  to  proceed  with  them  as  es- 
tablished and  the  statutory  Inferences  there- 
from to  the  ascertainment  of  tbe  other  facts 
required. 

Section  2201,  Revisal,  declares  what  con- 
stitutes a  holder  in  due  course,  as  follows: 
"A  holder  in  due  course  is  a  holder  who  has 
taken  the  instrument  under  the  following 
conditions:  (1)  That  the  Instrument  is  com- 
plete and  regular  upon  its  face;  (2)  that  be 
became  the  holder  of  it  before  it  was  over- 
due and  without  notice  that  it  has  previous- 
ly toeen  dishonored,  if  such  was  the  fact;  (3) 
that  he  took  it  for  good  faith  and  value;  (4) 
that  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  ne- 
gotiating it"  Section  2208  provides  that: 
"£>very  bolder  is  deemed  prima  facie  to  be 
a  holder  in  due  course ;  but  when  it  is  shown 
that  the  title  of  any  person  who  has  negoti- 
ated the  instrument  was  defective,  the  'bur- 
den is  on  the  holder  to  prove  that  he  or  some 
other  person  under  whom  he  claims,  acquired 
the  title  as  a  bolder  In  due  course." 

The  defendants  rely  upon  tbe  last  para- 
graph of  the  section  Just  quoted  for  their 
relief.  They  contend  that  having  shown 
that  the  title  of  Bauhard  Bros,  was  defec- 
tive, and  that  they  transferred  the  note  to 
tbe  plaintiff  in  fraud  of  their  rights,  the 
burden  was  cast  upon  the  plaintiff  to  show 
that  he  acquired  the  title  as  a  holder  in  due 
course.  They  contend  that  the  evidence  of 
Bauhard  was  equivalent  to  an  admission  by 
him  of  knowledge  of  the  fraud  practiced 
upon  the  defendants  in  acquiring  the  note; 
and  that  the  circumstances  under  which 
plaintiff  acquired  the  note  were  suflicient 
to  lead  him,  by  proper  inquiry,  to  discover 
tbe  fraud;  and  that  he  did  not  pay  value 
for  the  note.  We  are,  therefore,  brought  to 
a  critical  examination  of  the  evidence  of  the 
circumstances  under  which  plaintiff  acquir- 
ed the  note  and  whether  he  paid  value  for 
it  This  e^'ldenee  comes  entirely  from  plain- 
tiff and  his  witness,  I.  J.  Bauhard. 


Tbe  plaintiff  testified  that  he  bought  the 
note  sued  upon  and  another  note  of  the  same 
tenor  and  same  amount,  aggregating  $1,600, 
in  February,  1908,  and  that,  having  a  car 
load  of  24  or  25  railroad  mules,  he  sold  them 
to  Bauhard,  receiving  the  two  notes  and 
$1,500  In  cash  therefor;  that  he  liad  known 
Bauhard  for  three  years  and  had  other  deal- 
ings with  him;  that  he  Inquired  of  a  man 
named  Harris,  known  to  him,  living  in 
KnoxvlUe,  Tenn.,  where  he  and  I.  J.  Bau- 
hard also  lived  at  the  time,  about  the  de- 
fendants; that  this  party  had  formerly 
lived  in  Henderson,  N.  C,  and  upon  bis 
statement  that  the  defendants  were  solvent, 
he  purchased  the  notes.  I.  J.  Bauhard  testi- 
fied that  while  he  knew  that  there  was  trou- 
ble about  the  note  and  had  been  notified 
that  defendants  would  not  pay  it,  he  with- 
held the  information  from  plaintiff,  and  con- 
firmed the  evidence  of  plaintiff  as  to  the  cir- 
cumstances of  the  transfer  of  the  note  and 
of  the  value  paid  for  it  On  cross-examina- 
tion this  witness  testified:  "Q.  What  was 
the  consideration?  A.  A  bunch  of  mules  for 
this  note  and  the  other  note.  The  face  value 
of  the  two  notes  was  $1,600.00.  Q.  How 
many  mules  did  you  get  for  these  two  notes? 
A.  I  got  a  car  load  and  paid  him  a  difference. 
Q.  How  much  difference?  A.  I  forget;  they 
were  cheap  mules.  Q.  You  mean  by  that 
you  transferred  to  Mr.  Myers  the  two  notes 
of  $1,600  and  took  the  mules  In  payment  of 
the  two  notes?  A.  Tes,  sir.  Q.  Did  Mr. 
Myers  pay  you  the  difference?  A.  Ko;  I 
paid  him  the  difference.  They  were  cheap 
railroad  mules  and  I  do  not  recall  the 
amount;  we  had  other  transactions  mixed 
up  with  this  one,  and  I  owed  him  for  two 
or  three  deals,  but  he  took  the  notes  in  at 
face  value,  and  I  sold  the  mules."  The  only 
testimony  offered  tending  to  impeach  the 
transfer  of  the  notes  for  value  by  Bauhard 
to  the  plaintiff  was  the  testimony  of  one  of 
the  defendants,  who  testified  that  be  was 
the  keeper  of  a  livery  stable  at  Sanford,  N. 
C. ;  that  he  knew  what  a  second-hand  rail- 
road mule  was ;  that  it  had  a  definite  trade 
meaning;  that  it  was  a  mule  that  had  been 
worked  on  a  railroad  until  run  down  and 
was  a  poor  mule ;  that  he  knew  the  value  of 
such  mules  at  the  time  of  the  transfer  of 
the  notes  to  plaintiff,  and  at  that  time  such 
mules  were  worth  $40  per  head  at  Sanford, 
N.  C,  and  less  at  KnoxviUe,  Tenn. ;'  that 
while  he  had  not  Iraught  such  mules  at 
Knoxvllle,  he  had  traded  in  them. 

While  we  cannot  say  that  this  evidence 
was  very  convincing,  it  was  competent  to  be 
submitted  to  the  Jury  for  their  consideration 
in  determining  whether  the  plaintiff  was  a 
bona  fide  purchaser  for  value.  The  value  of 
this  witness'  opinion  and  his  interest  as  a 
defendant  in  the  result  of  the  trial  were  be- 
fore the  Jury.  If  tMs  witness  correctly  es- 
timated the  value  of  the  car  load  of  mules, 
and  the  Jury  believed  it  then  the  plaintiff 
was  not  a  purchaser  for  value.     Both  the 


Digitized  by 


Google 


N.O) 


STATE  T.  COX 


419 


plaintiff  and  I.  J.  Baubard — one  of  the 
payees  and  the  partner  who  Indorsed  the 
note  to  the  plaintiff — were  examined  as  to 
the  particular  car  load  of  mules  traded  for 
the  notes  and  the  other  consideration  there- 
for, but  neither  of  them  expressed  an  opin- 
ion as  to  the  value  of  any  one  of  the  mules 
or  the  car  load  taken  collectively.  Their 
answers  were  seemingly  evasive  and  lack- 
ing in  frankness  and  fullness  in  a  matter 
BO  essentially  affecting  the  bona  fides  of  the 
transfer.  The  burden  was  cast  upon  the 
plaintiff,  in  view  of  the  evidence  offered  at 
the  trial,  that  the  note  was  fraudulently 
obtained  and  issued,  to  prove  that  be  was 
a  bona  fide  purchaser  for  value.  This  has 
been  very  clearly  stated  by  this  court  in  the 
case  of  Bank  ▼.  Fountain.  148  N.  C.  590,  62 
S.  B.  738,  where  Mr.  Justice  Hoke,  speaking 
for  the  court,  said,  in  concluding  the  opin- 
ion: "As  heretofore  stated,  when  fraud  is 
proved  or  there  is  evidence  tending  to  estab- 
lish it,  the  burden  is  on  the  plaintiff  to  show 
he  is  a  bona  fide  purchaser  for  value,  before 
maturity  and  without  notice,  and  the  evi 
deuce  must  be  considered  as  affected  by  that 
burden.  If  when  all  the  facts  attendant  up- 
on the  b'ansaction  are  shown,  there  is  no 
fair  or  reasonable  Inference  to  the  contrary 
permissible,  the  Judge  should  charge  the  Ju- 
ry, if  they  believed  the  evidence,  to  find  for 
plaintiff;  the  burden  In  such  case  having 
been  clearly  rebutted.  But  the  issue  Itself 
and  the  credibility  of  material  evidence  rel- 
evant to  the  inquiry  is  for  the  Jury,  and  It 
constitutes  reversible  error  for  the  court  to 
decide  the  question  and  withdraw  its  consid- 
eration from  the  Jury."  This  rule  does  not 
conflict  with  our  negotiable  Instruments  act, 
nor  does  It  impose  an  unjust  hardship  upon 
the  plaintiff,  for  as  to  all  the  circumstances 
attendant  upon  the  transfer  of  the  paper, 
they  are  peculiarly  within  the  knowledge  of 
the  plaintiff  and  are,  as  to  the  defendants, 
res  Inter  alios  acta. 

The  plaintiff  has  no  Just  cause  of  com- 
plaint that  he  is  required  to  make  a  full 
disclosure  of  the  circumstances  of  notice  and 
value  attending  the  transfer.  If  he  bought 
without  notice  of  any  infirmity  or  defect  in 
the  validity  of  the  paper  or  the  title  of  any 
prior  bolder  and  before  maturity  and  for 
value,  his  right  to  recover  is  assured  to  him, 
both  by  our  statute  and  the  decisions  of  this 
court;  but  It  Is  not  the  purpose  of  the  law 
to  aid  in  consummating  a  fraud  by  the  tech- 
nical observance  of  mere  forms.  If  the 
plaintiff's  evidence  failed  to  satisfy  the  Jury 
as  to  either  of  the  essentials  required  to  per- 
fect his  title,  he  ought  to  complain  only  of 
his  own  lack  of  diligence  and  his  own  fail- 
ure to  observe  fair  dealing.  As  illustrating 
the  extent  to  which  this  court  has  gone  in 
endeavoring  to  enforce  our  statutes  to  pro- 
tect the  title  of  those  who  deal  honestly  in 
the  purchase  of  negotiable  paper,  It  was  held 


In  Bank  ▼.  Hatcher,  151  N.  C.  861,  66  S.  B. 
309,  and  in  Evans  v.  Freeman,  142  N.'C.  61, 
64  S.  E.  847,  that  an  Indorsement  "without 
recourse  does  not,  in  law,  discredit  the  pa- 
per or  even  bring  it  under  suspicion,  nor 
does  it  in  any  degree  affect  Its  negotiabil- 
ity." And  In  Farthing  v.  Dark,  111  N.  C. 
243,  16  S.  E.  337,  approved  in  Bank  v.  Hatch- 
er, supra,  Carrlngton  v.  Waff,  112  N.  C.  121, 
16  S.  E.  1009,  and  LofUn  v.  Hill,  131  N.  C, 
111,  42  S.  E.  550,  it  is  held  that  "the  fact 
that  the  negotiator  of  the  note  was  a  stran- 
ger and  sold  it  and  others  for  considerably 
less  than  their  face  value,  and  the  other  cir- 
cumstances relied  upon  by  the  defendant, 
were  not  so  suspicious  as  to  put  the  onus  of 
further  inquiry  upon  the  purchasers." 

While  we  think,  after  an  examination  of 
his  honor's  charge,  in  view  of  the  authorita- 
tive rulings  of  this  court,  that  he  might  have 
been  more  perspicuous  and  orderly  in  the 
arrangement  of  his  charge  to  the  Jury,  yet 
the  essential  matters  were  properly  present- 
ed to  them  for  their  guidance ;  and  we  can- 
not say  that  there  was  no  evidence  legally 
sufllcient  to  support  their  verdict 

Finding  no  reversible  error  in  the  trial 
in  the  court  below,  the  Judgment  must  be  af- 
firmed.   No  error. 


(153  N.  C.  638) 

STATE  V.  OOX. 

(Supreme  Court  of  North   Carolina.     Nov.  23, 
1910.) 

1.  Homicide  (J  152*)— Mdrdeb  in  Second  De- 

OBEE  —  KlLLinO    WITH    DEADLY     WEAPON  — 
PBESUMPTION. 

The  killing  with  a  deadly  weapon,  when  ad- 
mitted, raises  a  presumption  of  murder  in  the 
second  degree,  and  the  burden  is  upon  accused 
throughout  the  trial  to  show  all  matters  in  mit- 
igation either  to  reduce  it  to  manslaughter  or 
to  prove  killing  in  self-defense. 

[Ed.   Note.— For   other  cases,    see    Homicide. 
Cent  Dig.  §|  279-283;    Dec.  Dig.  !  152.»] 

2.  Homicide  (S  119*)— Evidence  —  Self-Db- 
FENSE — Force  Used  in  Good  Faith. 

To  make  good  the  plea  of  self-defense,  the 
force  used  must  be  exerted  in  good  faith  to  pre- 
vent the  threatened  injury,  and  must  not  be  ex- 
cessive nor  disproportionate  to  the  force  it  was 
intended  to  repel. 

[Ed.    Note. — For  other   cases,   see  Homicide, 
Cent  Dig.  §i  172-174;   Dec.  Kg.  {  119.»] 

3.  Homicide  (§  276*)— Self-Detense— Ques- 
tion FOB  JUBY— EJXCESSIVE  FORCE— NECES- 
SITY FOB   KII.I.IN6. 

Where  the  plea  was  self-defense,  the  ques- 
tion whether  the  force  used  was  excessiv.e  or 
disproportionate  to  the  force  it  was  intended  to 
repel  and  accused's  necessity,  real  or  apparent, 
for  killing  decedent  to  protect  himself,  are  for 
the  jury,  to  be  determined  on  the  facts  as  they 
reasonably  appeared  to  accused. 

[Ed.   Note.— For   other  cases,    see   Homicide, 
Cent  Dig.  {  669;   Dec.  Dig.  {  276.*] 

4.  Homicide  (|  113*)— Selp-Defense. 

If,  after  accused  brought  on  the  difficulty 
with  decedent,  accused,  in  good  faith,  withdrew 
and  showed  to  decedent  that  he  had  withdrawn 
or  gave  decedent  reasonable  grounds  to  believe 
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that  lie  had  done  so  and  that  be  did  not  desire 
to  continue  the  conflict,  and  decedent  pursued 
the  fight,  and  was  strilcing  accused  with  an  open 
knife,  accused  could  defend  himself  as  if  he  had 
not  originally  provoked  the  fight. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  151.  152;   Dec.  Dig.  {  113.*] 

6.  Cbiminal  Law  (i  770*)— Trial— Instsuc- 
TioNa — Recapitulation  of  Conxention  of 
Parites. 

It  is  proper  for  the  conrt  to  recapitulate 
fairly  the  contentions  of  the  state  and  of  ac- 
cused to  illustrate  the  bearing;  of  evidence  upon 
the  issues. 

[EJd.  Note.— For  othet  cases,  see  Criminal 
Law,  Cent  Wg.  {  1806;   Dec  Dig.  §  770.*] 

a.  Homicide  (§  161*)  —  Sei,f-I>efensk  —  BJvi- 

DKNCBl— MaLICBJ— UNNBCESSARY    FORCE. 

Evidence  that  accused  fired  two  shots  into 
the  body  of  decedent  after  decedent  fell  tends  to 
show  that  accused  was  acting  through  malice  or 
rage  and  not  in  defense  of  Ins  life,  and  that  he 
was  disposed  to  use  and  did  use  unnecessary 
force. 

[E)d.  Note.^For  other  cases,  see  Homicide, 
Cent.  Dig.  S  302;   Dec.  Dig.  {  181.*] 

7.  Homicide  (J  122*)  —  Self- Defense  —  De- 
fense OF  Another. 

One  has  the  right  to  protect  bis  father  from 
assanlt  only  to  the  same  extent  that  the  father 
himself  could  have  used  force,  and  if  the  son 
entered  the  difficulty  willingly,  and  had  not 
thereafterwards  withdrawn  from  the  fight  and 
retreated  to  the  wall  or  if  he  used  excessive 
force,  be  cannot  plead  self-defense  in  killing  the 
assailant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i§  177-181;    Dec.  Dig.  i  122.*] 

Appeal  from  Superior  Oonrt,  Mecklenburg 
County;    Long,  Judge. 

Ed.  Cox  was  convicted  of  manslaughter, 
and  he  appeals.     AfQrmed. 

Osborne,  Lucas  &  Cocke  and  McCall  & 
Smith,  for  appellant  The  Attorney  General 
and  Geo.  L.  Jones,  for  the  State. 

CLARK,  C.  J.  The  prisoner,  Ed.  Cox, 
was  convicted  of  manslaughter  and  sentenc- 
ed to  the  state's  prison  for  a  term  of  five 
years.     From  this  Judgment  he  appeals. 

The  evidence  fills  nearly  100  printed  pages. 
Graphically,  but  not  unfairly,  the  Attorney 
General  sets  out  In  bis  brief  what  occurred, 
as  follows:  "It  was  on  the  ball  ground  that 
Mack  Cox  unfurled  the  flag  of  his  clan.    He 

flung  the  epithet  'Son  of  a  ,'  Into  the 

teeth  of  Reece  Hucks;  but  the  Huckses, 
tbo  doughty,  are  not  ready  warriors,  and 
they  refused  to  be  goaded  Into  battle.  It 
was  Charles  Cox,  father  and  patriarch  of 
the  clan,  that  started  the  fight  He  says  be 
went  into  Holbrook's  store,  but  when  his 
eye  rested  on  Bat  Davis  he  at  once  maneu- 
vered for  battle.  He  saluted  his  enemy,  but 
Bat  kept  silent  He  next  flung  out  an  accu- 
sation that  Bat  had  flung  a  dead  dog  Into  bis 
yard,  and  Bat  admitted  the  charge.  Then, 
said  Cox,  'I  grabbed  him.*  Bat  tried  to  get 
away,  but  Charles  held  fast  and  Mack  Cox 
struck  Bat  over  the  head  with  a  stool  while 
he  and  Ed.  made  proclamation  that  no  man 
should  Interfere.     Charles'  own  account  of 


this  engagement  Is  terse  and  vigorous:  'Da- 
vis got  one  hand  wrapped  around  my  head. 
He  Is  a  tall  fellow ;  he  got  one  of  his  fingers 
In  my  eye  and  I  was  holding  him  with  my 
right  hand,  and  I  just  reached  up  and  caught 
his  finger  from  out  of  my  eye  and  stuck  It 
In  my  month  and  Just  walked  out  When 
we  got  out  of  the  door  I  suppose  we  wdlked 
as  far  as  the  Jury  door,  angling  up  the  street, 
and  then  I  threw  that  right  foot  out  and 
threw  blm  on  his  face  and  got  on  him  and 
stuck  my  fingers  in  his  eyes.  He  was  holler- 
ing as  hard  as  he  could  and  some  one  stab- 
bed me  on  the  hip  with  something.'  Gil- 
reath  Davis,  of  the  Huclis'  faction,  then 
came  up,  crying  out,  'Come  on,  the  boys  are 
in  It'  But  Mack  Cox  intercepted  him  with 
a  bottle  and  knocked  him  out  of  the  door. 
Next  Adrian  Hucks  came  up  and,  in  the 
language  of  Ed.  Cox,  'Uncle  Mack  adminis- 
tered on  him.'  Meantime  Ed.  Cox,  with  his 
hand  in  his  coat  pocket  on  bis  pistol,  was 
daring  anybody  to  touch  the  parties,  though 
Davis  was  crying  aloud  for  mercy  and 
Charles  Coz  was  trying  to  dig  out  his  eyes. 
The  evidence  for  the  stajte  shows  that  Ed. 
Cox  next  approached  Reece  Hucks  with  his 
pistol  in  his  hand,  that  he  abused  him,  call- 
ed him  vile  names,  told  him  he  had  to  get 
into  the  fight,  and  finally  struck  him.-  That 
the  parties  then  clinched  and  Hucks  backed 
up  the  street,  backed  25  or  50  feet  That 
while  the  parties  were  backing  Lester  Hucks 
ran  up  behind  and  struck  Ed.  Cox.  Cox 
then  ducked  and  polled  back  and  this  was 
the  very  first  movement  he  ever  made  in- 
dicating any  desire  or  willingness  to  quit  the 
fight  He  ducked  and  Jerked  away,  and  as 
soon  as  he  was  free  from  Hucks  he  pulled 
his  pistol,  advanced  and  fired.  That  at  the 
first  shot  Reece  Hucks  exclaimed,  'He  has 
killed  me!'  and  fell  and  Cox  deliberately 
fired  two  more  shots  into  his  prostrate  body. 
Meantime  Mack  Cox  had  Jerked  Lester  Hucks 
off,  bad  thrown  him  into  the  street,  and  the 
parties  had  clinched.  When  Ed.  Cox  bad 
shot  Reece  Hucks  three  times  he  turned  and 
fired  twice  at  Lester  Hucks,  who  was  then 
engaged  in  battle  with  Mack  Cox.  Reece 
Hucks  got  to  his  feet,  seized  a  chair  and 
with  it  knocked  Mack  Cox  down  a  time  or 
two,  and  the  fight  was  over." 

He  gives  the  casualties,  as  follows:  "Reece 
Hucks,  mortally  wounded;  Lester  Hucks, 
knocked  Into  a  ditch  by  Alack  Cox ;  Adrian 
Hucks,  'administered  upon'  by  Mack  Cox; 
Gilreath  Davis,  knocked  out  of  a  store  with 
a  bottle  in  the  hands  of  Mack  Cox;  Bat 
Davis,  knocked  on  the  bead  with  a  stool, 
beaten  up,  and  his  eyes  gouged;  Charles 
Cox,  cut  with  a  knife  In  the  hip;  'EA. 
Cox,  badly  cut  up  on  the  head,  face,  and 
back;  Mack  Cox,  shot  In  the  arm  by  Ei. 
Cox,  who  was  aiming  at  Lester  Hucks,  and 
subsequently  knocked  down  two  times  with  a 
chair  in  the  hands  of  Reece  Hucks." 
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The  Attorney  General  adds:  "Truly,  there 
vrSiS  beautiful  fighting  along  the  whole  line, 
and  If  any  member  of  the  Cox  clan  showed 
any  unwillingness  to  enter  the  fight,  or,  be- 
ing In,  any  disposition  to  withdraw  or  re- 
treat from  the  fight.  It  Is  not  written  down 
In  the  history  of  the  battle." 

The  prisoner  testified  among  other  things 
that  he  had  taken  three  or  four  drinks,  but 
was  not  drunk,  that  he  did  not  know  bow 
many  fights  he  had  up  till  the  time  he  killed 
Reece,  bnt  had  had  a  good  many;  that  he 
had  a  fight  with  Reece  Hucks  the  Christmas 
before  the  klUlng;  that  he  did  not  call  it 
a  fight,  but  a  shooting  match,  that  they  shot 
at  each  other;  that  he  could  not  deny  that 
he  had  had  11  fights  In  2  years,  didn't  think 
he  had  had  any  more  than  that ;  that  on  this 
day  the  Cozes  were  on  one  side  and  the  Da- 
TiSes  and  Huckses  on  the  other — ^there  were 
seven  of  the  Coxes,  including  their  close  kin ; 
says  he  saw  his  father  on  Davis,  beating 
him;  wasn't  caring  if  he  beat  him,  that  he 
knew  a  man  mean  enough  to  kill  bis  daddy's 
dog  ought  to  have  a  beating;  says  that  after 
"we  had  administered  on  Adrian,  be  said  he 
wouldn't  have  anything  more  to  do  with  it 
He  ran  back  in  there.  I  got  him  out  of 
range.  When  I  got  back  Uncle  Homer  Cash- 
ion  had  Gllreath  Davis.  Bat  was  on  the 
ground  hollering.  Reckon  that  was  one  I 
had  fixed.  Reckon  Uncle  Homer  Cashlon 
had  fixed  Gllreath  Davis,  which  made  two." 

This  flght  occurred  at  a  Farmer's  Union  pic- 
nic at  Huntersvllle  August  21,  1909,  Just  aft- 
er sundown  when  all  parties  were  preparing 
to  go  home.  The  evidence  for  the  state  all 
went  to  show  that  the  prisoner  provoked  the 
deceased  to  fight  and  that  the  prisoner  was 
the  aggressor.  The  prisoner  sought  to  show 
that  the  deceased  was  attempting  to  take 
part  In  the  fight  between  Charles  Cox  and 
Bat  Davis,  and  was  intending  to  cut  the  pris- 
oner's father,  and  that  the  deceased  was  the 
aggressor.  The  case  was  fairly  left  to  the 
jury,  who  convicted  the  prisoner  of  man- 
slaughter. The  result  of  the  fight  was  not 
as  disastrous  as  the  classical  one  between 
the  Clan  Qtrhele  and  the  Clan  Chattan  on 
the  North  Inch  of  Perth,  but  from  the  evi- 
dence all  the  parties  engaged  on  this  occasion 
fought  as  willingly. 

E^xceptlon  1  of  the  prisoner  cannot  be  sus- 
tained. The  killing  with  a  deadly  weapon 
was  admitted  and  this  raised  a  presumption 
of  murder  in  the  second  degree,  and  the 
burden  was  upon  the  prisoner  to  show  all 
matters  In  mitigation  either  to  reduce  it  to 
manslaughter  or  to  prove  killing  In  self-de- 
fense. State  T.  Fowler,  151  N.  C.  731,  66  S. 
E.  567;  State  v.  Hagan,  131  N.  C.  802,  42  S. 
B.  901;  State  v.  Brlttain,  89  N.  C.  501.  This 
burden  continues  to  rest  upon  him  through- 
out the  trial.  Walker,  J.,  in  State  v.  Capps, 
134  N.  C  627,  46  S.  E.  730,  where  the  subject 
is  fully  treated. 

Bxception  2.  The  court  correctly  charged 


that  in  order  to  make  good  the  plea  of  self- 
defense  the  force  used  must  be  exerted  in 
good  faith  to  prevent  the  threatened  Injury, 
and  must  not  be  excessive  or  disproportionate 
to  the  force  It  is  intended  to  repel,  but  the 
question  of  excessive  force  was  to  be  deter- 
mined by  the  jury.  State  v.  Quick,  150  N.  a 
825,  64  S.  E  168 :  State  v.  Goode,  130  N.  C. 
651,  41  S.  E.  3 ;  State  v.  Gooch,  94  N.  O.  987 ; 
BIsh.  New  Cr.  Law,  sec.  893. 

Elxception  3  cannot  be  sustained.  In  State 
V.  Blevlns,  138  N.  C.  668,  50  S.  B.  763,  the 
court  said :  "The  necessity,  real  or  apparent, 
for  killing  one's  assailant  to  protect  oneself 
Is  a  question  to  be  determined  by  the  jury  on 
the  facts  as  they  reasonably  appeared  to  the 
one  assailed." 

Exception  4  is  simply  a  repetition,  In  effect, 
of  exception  1.  The  court  followed  the  au- 
thorities. In  State  v.  Worley,  141  N.  C.  764, 
53  S.  B.  128,  Brown,  J.,  said:  "The  killing 
with  a  deadly  weapon  implies  malice,  and 
where  this  is  admitted  or  proved,  the  prison- 
er is  guilty  of  murder  In  the  second  degree, 
and  the  burden  of  proof  rests  upon  him  to 
prove  the  facts  upon  which  he  relies  for  mit- 
igation or  excuse  to  the  satisfaction  of  the 
jury"— citing  State  v.  Exum,  138  N.  O.  599, 
60  S.  E  283 ;  State  v.  Capps,  134  N.  O.  622, 
46  S.  E.  730 ;  State  v.  Hicks,  125  N.  a  636, 
34  S.  B.  247 ;  State  T.  Booker,  123  N.  a  718, 
31  S.  B.  376. 

The  prisoner  seems  to  rely  principally  on 
exception  6  to  the  charge  because  his  honor 
told  the  jury :  "If,  however,  you  find  that  the 
accused  brought  on  the  difficulty  and  he  in 
good  faith  withdrew  from  it,  and  showed  to 
the  deceased  that  he  withdrew  from  It,  or 
gave  him  reasonable  grounds  to  believe  that 
he  had,  and  that  be  did  not  desire  to  continue 
the  conflict,  and  you  find  that  the  deceased 
kept  up  and  pursued  the  fight,  and  was  strik- 
ing the  prisoner  with  an  open  knife,  under 
such  circumstances,  if  so  found  by  you,  from 
the  evidence,  the  defendant  had  the  right  to 
defend  himself  as  If  he  had  not  originally  pro- 
voked the  fight,  if  you  find  that  he  did 
provoke  it;,  but  his  withdrawal,  if  you  find 
that  there  was  such  withdrawal,  must  have 
been  made  in  good  faith;  it  must  not  have 
been  as  a  cover  for  the  purpose  of  drawing  a 
pistol  or  to  obtain  an  advantage  and  kill  his 
adversary."  This  charge  was  a  correct  state- 
ment of  the  law  and  was  justified  by  the  evi- 
dence, and,  taken  In  connection  with  the  sixth, 
seventh,  and  eighth  special  Instructions  which 
were  given  at  the  request  of  the  prisoner,  was 
fully  as  favorable  as  he  could  ask. 

In  State  v.  Garland,  138  N.  O.  678,  60  S. 
E.  854,  Hoke,  J.,  says :  "It  is  the  law  of  this 
state  that  where  a  man  provokes  a  fight  by 
unlawfully  assaulting  another  and  in  the 
progress  of  the  fight  kills  his  adversary,  he 
will  be  guilty  of  manslaughter  at  least, 
though  at  the  precise  time  of  the  homicide 
it  was  necessary  for  the  original  assailant  to 
kill  In  order  to  save  his  own  life.  This  is 
ordinarily  true,  where  a  man  unlawfully  and 
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willingly  enters  Into  a  Inutnal  combat  with 
another,  and  kills  his  adTersary.  In  either 
case,  in  order  to  excuse  the  killing  on  the 
plea  of  self-defense,  it  is  necessary  for  the 
accused  to  show  that  he  quitted  the  combat 
before  the  mortal  wound  was  given,  and  re- 
treated or  fled  as  far  as  he  could  with  safety, 
and  then,  urged  by  mere  necessity,  killed  his 
adversary  for  the  preservation  of  his  own 
life."  To  the  same  efifect  in  State  v.  Medlin, 
126  N.  C.  1127,  36  S.  B.  344,  where  Mr.  Jus- 
tice Douglass  carefully  reviewed  the  authori- 
ties. 

Exception  14  is  covered  by  what  is  said  In 
regard  to  exception  6.  Exceptions  6  to  20  in- 
clusive (excluding  section  14)  are  to  the  state- 
ment of  the  contentions  of  the  state  and  the 
prisoner  by  the  court  Before  stating  these 
contentions  his  honor,  out  of  abundant  cau- 
tion, told  the  Jury,  "when  I  call  your  atten- 
tion as  to  how  the  prisoner  insists  that  you 
should  find  the  facts  from  the  testimony  of 
the  witnesses  and  when  I  do  the  same  for  the 
state,  I  do  not  Intimate  to  you  how  to  find 
the  facts,  because  the  burden  is  upon  you  to 
find  the  facts  from  the  evidence.  I  simply 
direct  your  attention  to  certain  contentions 
they  make  as  to  how  you  shall  find  the  facts, 
and  those  contentions  are  valuable  to  you  If 
tbe  evidence  in  the  cause  supports  those  con- 
tentions made  by  one  side  or  the  other."  In 
this  the  court  followed  the  usual  practice, 
wlilch  Is  often  useful  to  the  jury,  and  when 
fairly  made,  as  here,  cannot  be  prejudicial  to 
either  side.  In  aark  v.  R.  R.,  109  N.  C.  431, 
14  S.  E.  47,  14  L.  R.  A.  749,  it  Is  said:  "It 
is  not  error  in  the  court  to  recapitulate  fairly 
such  contentions  of  counsel  as  Illustrate  the 
bearing  of  evidence  upon  the  issues."  "The 
omission  to  recapitulate  evidence  favorable 
to  a  party  Is  not  assignable  for  error.  If  not 
pointed  out  at  the  time.  State  v.  Grady,  83 
N.  a  643 ;   State  v.  Reynolds,  87  N.  O.  544." 

Exceptions  20  and  21  relate  only  to  the 
question  of  malice,  and  as  the  Jury  has  found 
tbe  prisoner  guilty  only  of  manslaughter, 
they  have  become  immaterial. 

Exception  22,  which  is  the  last,  is  to  the 
refusal  of  the  court  to  charge  the  Jury,  when 
requested :  "If  the  Jury  believe  the  evidence, 
the  first  shot  fired  was  the  fatal  one,  causing 
the  death  of  the  deceased.  If  you  find  said 
first  shot  was  fired  in  proper  self-defense  the 
guilt  or  innocence  of  the  prisoner  on  tbe 
charge  of  murder  or  manslaughter  is  not  af- 
fected by  his  firing  two  other  shots  at  the 
deceased  after  the  fatal  one."  This  prayer 
was  properly  refused.  The  fact  that  the  pris- 
oner fired  two  shots  Into  the  body  of  the  vic- 
tim after  he  fell  was  evidence  tending  to 
show  that  be  was  acting  through  malice  or 
rage,  and  not  In  defense  of  his  life,  and  that 
he  was  disposed  to  use  and  did  use  unneces- 
sary force.  In  State  v.  Quick,  150  N.  O.  825, 
64  S.  E.  170,  Brovra,  J.,  said:  "There  is  evi- 
dence tending  to  prove  that  while  the  prison- 


er may  have  entered  the  affray  anwillingly 
and  have  fired  at  first  in  self-defense,  yet  he 
continued  to  fire  as  is  contended,  unnecessari- 
ly. Tbe  prisoner  himself  admits  that  he  was 
the  only  person  that  shot  the  deceased,  and 
that  he  fired  four  times  at  him.  There  are 
circumstances  In  evidence  which  surround 
the  occurrence  from  which  it  may  be  fairly 
inferred  that  the  prisoner's  repeated  firing 
was  unnecessary,  and  possibly  further  wound- 
ed the  deceased  after  the  latter  bad  ceased 
to  fire,  and  was  disabled.  It  is  well  settled 
that  If  the  prisoner  entered  the  fight  in  self- 
defense  and  without  malice  but  used  unnec- 
essary force,  which  resulted  in  death,  it  is 
manslaughter,  and  the  question  of  excessive 
force  Is  peculiarly  one  for  the  Jury."  In  the 
oral  argument  here  the  prisoner's  counsel 
earnestly  contended  that  the  prisoner  had  the 
right  to  enter  the  fight  to  protect  bis  father, 
but  he  only  had  that  right  to  the  same  extent 
and  under  tbe  same  circumstances  under 
which  tlie  father  himself  could  have  used 
force.  If  "the  father  entered  the  fight  willing- 
ly, and  had  not  afterwards  vdthdrawn  from 
the  fight  and  retreated  to  the  wall,  or  If  he 
used  excessive  force,  he  would  have  been 
guilty  if  he  had  slain  his  assailant  Tbe 
same  principle  would  apply  to  the  conduct  of 
the  son,  fighting  in  defense  of  a  father,  who 
had  not  retreated  to  the  wall,  or  if  the  pris- 
oner used  excessive  force. 

The  prisoner  has  no  cause  to  complain  of 
the  verdict  of  tbe  Jury,  who  upon  the  evi- 
dence, might  well  have  found  a  verdict  for  a 
higher  offense.  The  sentence  of  tbe  court 
was  certainly  moderate,  and  was  dictated, 
we  presume,  by  the  opinion  of  tbe  Judge  that 
the  father  of  tbe  prisoner  was  the  guilty 
cause  of  the  slaying  of  the  deceased,  and  the 
wounding  of  so  many  others.  The  fear  of 
the  law  and  the  certainty  of  punishment, 
should  be  such  as  to  prevent  the  recurrence 
of  such  events  in  this  state.  This  can  only 
be  done  by  making  the  consequences  of  such 
conduct  exceedingly  unpleasant  and  disagree- 
able to  those  who,  in  thorough  contempt  of 
the  law  and  the  courts,  perpetrate  such  acts. 
No  error. 


CHRISCO  T. 
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(Supreme  Court  of  North  Carolina.     Nov.  17, 
1910.) 

1.  Witnesses  ({  287*)— Rbdibect  Examina- 
tion—Explanation  OF  IMPEACHINO  EVI- 
DENCE. 

Where,  in  an  action  to  determine  the  loca- 
tion of  certain  land,  a  witness  testified  that 
many  years  before  her  former  husband  had 
showed  her  tbe  comers,  and  on  cross-examina- 
tion she  was  asked  questions  as  to  her  relations 
with  plaintiff,  tending  to  impeach  her,  she  was 
properly  permitted  to  state  on  redirect  examina- 
tion that  her  former  hnsband  called  the  adjoin- 
ing land  his  and  his  mother's  land;  that  they 
both  paid  for  it.  etc. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  f$  930,  1000-1002;  Dec  Dig.  §  287.»] 
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2.  WiTNEssss  (J  414*)—CoBBOBOBATioN— Evi- 
dence. 

Where  in  an  action  to  determine  a  land 
boundary,  a  witness  had  testified  that  her  former 
husband  had  pointed  out  to  her  the  boundaries 
of  his  adjoining  land  as  claimed  by  plaintiff, 
plaintiff  was  entitled  to  testify  that  on  the 
morning  the  witness'  deposition  was  taken  she 
told  him  that  her  husband  had  pointed  out  the 
comers  as  about  50  yards  east  of  where  a  small 
branch  crossed  an  old  road. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1287,  1288;    Dec  Kg.  {  414.*] 

3.  BVIDENCK  (J  274»)  —  Declabattons  — 
Boundaries— INTEBEST  or  Declarant. 

On  an  issue  of  the  location  of  a  disputed 
boundary,  declarations  of  a  deceased  owner  of 
an  adjoining  tract  as  to  the  location  of  his  cor- 
ner, if  against  his  interest,  are  admissible;  others 
-wise,  not 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  K  1121-1134 ;  Dec.  Dig.  §  274  ;♦ 
Boundaries,  Cent  Dig.  {  156.] 

4.  New    Triai,   (J   168*)— Motion— Jubisdio- 

TION— TiMB. 

A  motion  for  a  new  trial  must  be  made  and 
passed  on  in  the  superior  court  at  the  same  term 
at  which  the  trial  is  had,  if  possible,  but  If  the 
new  evidence  is  not  discovered  until  after  an 
appeal  is  taken,  the  motion  may  be  made  in  the 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  245;  Dec.  Dig.  {  168.»] 

5.  New  Tbial  (S  168*)— Motion  fob  New 
TBI Ai.— Supreme  Coubt— Submission. 

Where  a  motion  for  new  trial  for  newly 
discovered  evidence,  after  an  appeal  taken,  is 
made  in  the  Supreme  Court  it  must  be  submit- 
ted without  argument,  and  will  be  decided  with- 
out an  opinion. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i  245;    Dec.  Dig.  i  16&*] 

6.  New  Triai.  {5  168*)— Motion  afteb  Ap- 
PBAi/— Discretion. 

A  motion  for  a  new  trial,  made  after  ap- 
peal will  be  determined  as  a  matter  of  discre- 
non  by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  245 ;   Dec.  Dig.  $  168.*] 

7.  New  Tbial  (J  90*)- Newly  I>I8C0vered 
Evidence— Requisites  to  Motion. 

In  order  that  a  party  may  be  entitled  to  a 
new  trial  for  newly  discovered  evidence,  it  must 
appear  that  the  witness  will  give  the  newly  dis- 
covered evidence,  that  it  iS  probably  true,  that 
it  is  material,  and  that  due  diligence  was  used 
to  secure  the  evidence  before  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  |§  201,  207 ;  Dec.  Dig.  i  90.*] 

8.  New  Tbiai  (|  99*) — Newly  Discovered 
BJviDENCB— Rights. 

A  new  trial  for  newly  discovered  evidence 
will  be  granted  only  where  manifest  injustice 
and  wrong  appear,  and  there  is  no  other  relief 
obtainable. 

[EM.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  201,  207;  Dec.  Dig.  S  99.*] 

9.  New  Tbial  (§g  104,  106*)— Newly  Discov- 
ered Evidence — Contbadiotion  of  Wit- 
ness. 

A  motion  for  a  new  trial  for  newly  discov- 
ered evidence  will  be  denied  if  the  new  evidence 
merely  tends  to  contradict  a  witness  examined 
on  the  trial,  or  to  discredit  an  opposing  witness, 
or  is  merely  cumulative. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Dec.  Dig.  §§  104,  106.*] 


10.  New  Tbiai.  (8  124*)— Newly  Dibcovebed 
Evidence— Application— Diligence. 

It  is  not  sufScient  that  an  application  for 
a  new  trial  for  newly  discovered  evidence  shall 
state  that  every  means  has  been  used  to  find  out 
where  the  witness  was,  etc.,  but  the  applicant 
must  state  the  means  be  did  use  to  secure  the 
witness;  the  question  whether  such  means  con- 
stituted due  diligence  being  for  the  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  252;  Dec.  Mg.  §  124.*] 

11.  New  Tbiai,  (J  151*)- Newly  Discovebed 
Evidence- Affidavits  in  Rebuttal. 

AflSdavits  may  be  filed  in  rebuttal  on  an 
application  for  a  new  trial  for  newly  discovered 
evidence  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  311 ;    Dec.  Dig.  §  151.*] 

12.  New  Trial  (§  168*)— Newly  Discovered 
Evidence  —  Application  —  Affidavits  in 
Reply- Discretion. 

Where  an  application  for  a  new  trial  for 
newly  discovered  evidence  is  made  in  the  Su- 
preme Court,  and  plaintiff  files  affidavits  in  re- 
sistance of  the  nration,  whether  defendant  shall 
be  permitted  to  file  additional  affidavits  in  reply 
is  in  the  court's  discretion. 

[ESd.  Note.— For  other  cases,  see  New  Trial, 
Dec.  IMg.  i  16a*] 

Appeal  from  Superior  Courts  Randolph 
County;  Biggs,  Judge. 

Action  by  Daniel  Chrisco  against  Joseph 
G.  Yow  and  another  to  recover  possession  of 
certain  land' and  timber  from  defendant,  and 
the  sum  of  $200  for  the  value  of  such  timber, 
and  as  profits  and  damage  to  the  land  from 
the  cutting,  removing,  and  destroying  of  the 
timber  and  wood  thereon,  and  for  an  injunc- 
tion restraining  defendant  from  cutting  tim- 
ber and  wood  and  removing  the  same  from 
the  land,  etc.  Defendants  denied  plaintiff's 
title  to  the  land  from  which  the  timber  was 
cut,  though  admitting  that  they  were  In  pos- 
session. There  was  a  verdict  for  plaintiff  on 
the  issues  on  which  Judgment  was  rendered, 
and  defendants  appeal.    Affirmed. 

Martha  Davis  testified  by  depositions  that 
her  first  husband  was  once  the  owner  of  the 
land  adjoining  tliat  claimed  by  plaintiff  on 
the  east;  that  her  then  husband  told  her 
where  the  line  and  comers  were,  and  that 
plalntiec  who  was  then  living  with  them  had 
cut  down  a  line  tree  and  split  it  into  rails 
and  that  the  liack  had  grown  over;  that 
these  hacks  were  north  of  the  corner  at  the 
Moore  county  line;  that  he  was  angry  when 
he  found  the  line  tree  w&s  cut,  and  made 
witness  go  with  him  over  there;  that  he  al- 
so told  his  sons  not  to  go  there,  or  cut  any- 
thing from  that  land  as  it  belonged  to  the 
Chrlscos.  On  cross-examination,  she  testified 
that  she  and  her  husband  lived  on  plaintiff':^ 
land;  that  Clark  Spencer,  her  former  hus- 
band, pototed  out  the  corner  to  her  before 
the  war,  and  that  he  obtained  the  land  as 
heir  of  his  mother  who  died  in  1861.  She 
was  also  asked  whether  she  could  tell  any- 
thing about  the  comers  in  a  way  to  connect 
them  with  the  survey,  or  explain  the  survey, 
to  which  she  answered  that  she  could  only 
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tell  where  the  corners  were;  that  the  Moore 
county  line  ran  through  the  Spencer  land 
which  was  now  the  Yow  land,  and  that  there 
were  60  acres  of  the  Clark  and  Spencer  land 
in  Randolph  county  at  that  time;  that  she 
wa^  not  living  with  Clark  Spencer  at  the 
time  of  his  death,  and  had  not  been  living 
with  him  for  eight  or  ten  years;  that  she 
left  Spencer  because  he  was  not  true  to  her, 
and  got  a  divorce  from  him;  that  she  and 
Daniel  Chrlsco  never  went  to  Carthage  to- 
gether, and  that  she  did  not  send  Chrisco  to 
Carthage  to  see  about  getting  a  dower  tor 
her  from  the  Spencer  land;  that'  she  was 
standing  at  the  foot  of  the  bed  when  Clark 
Sp«icer  died,  and  that  the  other  woman  was 
sitting  toy  the  side  of  him.  On  redirect  ex- 
amination, she  was  asked  the  question:  "Tou 
say  that  Clark  Spencer  showed  you  his  cor- 
ners before  his  mother  died.  Explain  how 
he  called  It  his  land,"  and,  over  defendants' 
first  objection,  she  stated  that  he  called  It 
bis  land  and  his  mother's  land;  that  both 
paid  for  it;  his  mother  paid  $100  at  the  start, 
and  he  kept  selling  horses  and  wagons  and 
paid  the  balance.  Plaintiff,  on  being  recalled, 
testified  that  the  Davis  deposition  was  taken 
at  his  house,  400  yards  west  of  where  the 
plaintiff  claimed  the  comer  was  located,  and 
that  on  the  morning  her  deposition  was  tak- 
en, she  told  him  what  Clark  Spencer  had 
said  to  her  about  the  William  Asbill  and  his 
own  corner,  and  that  Clark  Spencer  pointed 
out  to  her  the  William  Asbill  comer  as  about 
50  yards  east  of  where  a  little  branch  cross- 
ed the  old  hauling  road.  Defendant's  objec- 
tion was  to  the  admission  of  this  evidence, 
and  the  court  instructed  the  Jury  to  consider 
it  only  for  the  purpose  of  corroborating  wit- 
ness Davis. 

J.  T.  Brittaln  and  Morehead  &  Sapp,  for 
appellants.    1.  A.  Spence,  for  appellee. 

CLARK,  C.  3.  There  are  three  exceptions 
in  this  case,  all  as  to  matters  of  evidence. 
As  to  the  first  exception,  the  evidence  was 
properly  admitted  on  re-dlrect  examination 
to  explain  the  answer  of  witness  as  to  mat- 
ters on  cross-examination,  which  tended  to 
impeach  her.  As  to  the  second  exception  the 
question  asked  was  competent  in  corrobora- 
tion, If  for  no  other  purpose.  Ratliff  v.  Rat- 
Uff.  131  N.  a  431.  42  S.  E.  887,  63  I*  R.  A. 
063;  Burnett  v.  R.  R.,  120  N.  C.  517,  26  S. 
E.  819.  If  the  defendants  wished  the  testi- 
k  mony  restricted  to  that  purpose  it  was  their 
duty  to  ask  the  Judge  to  do  so.  Rule  27, 
140  N.  C.  662,  6C  S.  E.  vlii.  This  they  faUed 
to  do,  but  the  judge  In  fact  did  so  Instruct 
the  jury. 

The  third  and  last  exception  is  because  the 
'  judge  excluded  the  declaration  of  the  deceas- 
ed owner  of  the  adjoining  tract  as  to  where 
his  comer  was.  Declarations  against  Interest 
of  an  adjacent  owner  are  competent,  but  not 
those  made  In  his  own  interest,  and  such 
was  the  nature  of  the  excluded  declaration. 


The  defendant  moved  In  this  court  for  a 
new  trial  for  newly  discovered  evidence.  Such 
motion  must  be  mude  and  passed  upon  In  the 
superior  court  at  the  same  term  at  which  the 
trial  is  held,  if  possible.  But  if  the  evidence 
is  not  discovered  till  after  the  appeal  is  tak- 
en, such  motion  may  be  made  In  this  court. 
Turner  t.  Davis,  132  N.  C.  187,  43  S.  B.  637. 
When  the  motion  Is  made  here  It  must  'be 
submitted  without  argument,  and  will  be  de- 
cided without  an  opinion,  because  Its  deci- 
sion rests  upon  matters  of  fact,  which  can 
never  be  exactly  duplicated,  and  not  upon 
matters  of  law,  as  to  which  a  decision  may 
be  a  precedent  Brown  v.  Mitchell,  102  N.  C 
367,  9  S.  E.  702,  11  Am.  St.  Rep.  748;  Sledge 
V.  Elliott,  116  N.  C.  717,  21  S.  E.  797 ;  Crab- 
tree  V.  Sheelky,  118  N.  a  105,  23  S.  B.  927: 
Clark  V.  Riddle,  118  N.  O.  692,  24  S.  E.  492; 
Nathan  v.  R.  R.,  118  N.  C.  1070,  24  S.  B. 
511.  Besides,  whether  the  motion  is  made 
below  or  in  this  court.  It  Is  a  matter  which 
rests  in  the  discretion  of  the  court.  The 
prlnci[des  which  govern  the  court  in  such 
cases  are  well  settled,  and  they  are  that  It 
must  appear  by  affidavit:  (1)  That  the  wit- 
ness will  give  the  newly  discovered  evidence; 
(2)  that  it  is  probably  tme;  (3)  that  It  Is  ma- 
terial; (4)  that  due  diligence  was  used  to  se- 
cure the  evidence.  Such  motions  have  been 
allowed  only  "In  cases  of  manifest  injustice 
and  wrong,  and  when  there  is  no  other  re- 
lief obtainable."  Carson  v.  DelUnger,  90  N. 
C.  231.  Such  motion  will  be  always  denied, 
if  the  new  evidence  merely  tends  to  contra- 
dict a  witness  examined  on  the  trial  (Brown 
T.  Mitchell,  102  N.  O.  367,  9  S.  B.  702,  11 
Am.  St  Rep.  74S);  or  to  discredit  the  opposing 
witness  (State  v.  De  Graff,  113  N.  C.  688,  18 
S.  B.  507) ;  or  is  merely  cumulative  (State  y. 
Staraes,  97  N.  C.  423,  2  S.  E.  447);  and  it  Is 
not  sufficient  to  state  that  "every  means  had 
been  used  to  find  out  where  the  witness  was." 
The  applicant  should  state  wtiat  means  he 
did  use,  and  let  the  court  judge.  Shehan  v. 
Malone,  72  N.  C.  ^9.  The  whole  subject  has 
been  fully  discussed  in  Turner  v.  Davis,  132 
N.  a  187,  43  S.  B.  637;  Simmons  v.  Mann, 
92  N.  C.  16;  Black  v.  Black,  111  N.  C.  800, 
16  S.  R  412.  As  was  said  In  Turner  ▼.  Da- 
vis, supra:  "9uch  applications  are  regarded 
with  suspicion  and  examined  with  caution, 
the  applicant  being  required  to  rebut  the 
presumption  that  the  verdict  Is  correct,  and 
that  he  has  not  exercised  due  diligence  in 
preparing  for  trial;"  which  quotation  was 
taken  with  approval  from  14  A.  &  B.  PI.  Sc 
Pr.  790.  However,  upon  full  examination  of 
all  the  affidavits,  we  do  not  think  that  the 
motion  should  be  allowed. 

The  defendant  in  this  court  insisted  that 
the  affidavits  filed  by  the  plaintiff  in  reply  to 
his  motion  should  be  struck  out  But  we  are 
of  opinion  that  they  should  be  filed  as  of 
right  The  plaintiff,  on  the  other  hand,  ask- 
ed us  to  refuse  to  allow  the  defendant  to 
file  additional  affidavits  In  reply  to  his  own. 
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But  we  think  this  was  a  matter  In  our  dis- 
cretion, and  allowed  them  to  be  filed. 

The  motion  for  a  new  trial  for  newly  dis- 
covered evidence  is  denied,  and  in  the  trial 
ttelow  we  find  no  error. 


(1S3  N.  0.  W) 
TOWN  OF  TARBORO  et  aL  r.  PENDER 
et  al. 

(Snpieme  Court  of  North  Oaroliiia.     Nor.  17, 
1910.) 

1.  E&CBCUTOBS  AHD  ADlflWIBTBATORS  rt  402*)— 

Saub   of   Homesteao— Proceeds— Payment 

OF  .TDDOMENT— LdENS. 

Where  a  judgment  Hen  apalnst  a  deceased 
debtor  was  in  force  at  the  time  of  the  com- 
mencement of  the  suit  to  compel  a  sale  of  the 
homestead  for  the  payment  of  liens,  the  admin- 
istrator was  properly  directed  to  pay  the  liens  out 
of  such  proceeds  in  the  order  oi  their  priority. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Adniinistratora,  Cent  Dig.  %  1608;.  Dec 
Dig.  t  402.*1 

2.  IinnTATioii  OF  AonoNS  (I  119*)— Subpbw- 

SION— GomCENCEMKNT  OF  SxnT— JOIMDEB  OF 

New  Parties. 

Under  a  rule  that,  when  a  summons  issues, 
limitations  are  suspended,  though  the  service  is 
not  made  till  later,  a  direction  by  the  court  that 
the  owner  of  a  judgment  against  decedent  he 
made  a  party  to  a  suit  to  compel  a  sale  of  the 
judgment  debtor's  homestead  to  pay  Hens  and 
that  notice  be  issued  to  such  judgment  creditor 
effeotualy  suspended  limitations  as  against  his 
judgment  to  the  same  extent  as  if  a  summons 
bad  been  issued. 

[Ed.  Note.— For  other  cases,  see  lamitation  of 
Actions,  Cent.  Dig.  ${  529-635;    Dec.  Dig.  { 
IIO.'I 
8.  Executors  and  Adminibtbatoes  (J  402*)- 

Sale  of  Psopkbty— Application  of  Pbo- 

CEEPS. 

An  action  by  a  judgment  creditor  to  sell  the 
deceased  judgment  debtor's  homestead  to  make 
assets  to  pay  judgments  was  in  the  nature  of  a 
creditor's  biH,  and  the  court  baring  assumed 
control  of  the  property  therein  while  another 
judgment  was  still  m  force  and  was  a  valid  lien 
against  the  property,  the  court  would  apply 
the  proceeds  m  the  order  of  tie  priority  of  the 
liens  then  in  force,  though,  during  the  time  the 
action  was  pending,  limitations  would  have  run 
against  one  of  the  judgments  If  not  suspended 
by  the  pendency  of  the  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  1608;  Dec. 
Dig.  i  402.*] 

4.  FISEctTTORS  AND  Aduinistratorb  (J  328*)— 
Sale  of  HoMT58TEAt>— Distribution  Auonq 
Judgment  Creditors. 

A  judgment  debtor's  administrator  is  the 
proper  party  to  sell  the  homestead  lands  for  dis- 
tribution among  judgment  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adniiniittrators,  Cent.  Dig.  §{  1345-1349: 
Dec.  Dig.  i  328.»] 

5.  Executors  and  Aduinistbators  (jl  261*) — 
Sale  of  Homestead  —  Judgment  Liens  — 
Paymk  NT— St  atutes. 

Revisal  1905,  S  87  (5),  directs  the  order  in 
which  the  debts  of  a  decedent  shall  be  paid  and 
provides  for  payment  of  judgments  docketed  and 
in  force  to  the  extent  to  which  they  are  a  lien 
on  the  property  of  the  deceased,  at  his  death. 
Held  that  priorities  among  judgment  creditors 
are  to  be  determined  as  they  exist  at  the  death 
of  the  debtor,  and  that  the  liens  remain   unaf- 


fected by  the  lapse  of  time  thereafter  during 
which  the  creditor  Is  deprived  of  an  opportunity 
to  enforce  them  by  execution. 

[Bd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fg  944-974;  Dec. 
Dig.  S  261.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Guion,  Judge. 

Action  by  the  Town  of  Tarboro  against 
James  Pender  and  others  to  enforce  certain 
Judgments  and  to  compel  payment  thereof 
out  of  the  proceeds  of  a  sale  of  the  judgment 
debtor's  homestead,  by  his  administrator. 
From  so  much  of  the  Judgment  as  directed 
payment  of  certain  Judgments  in  favor  of 
one  Shackleford  who  was  Joined  as  a  party 
by  order  of  court,  plaintiff  appeals.  From 
certain  other  rulings,  defendant  Fountain  ap- 
peals.   Affirmed. 

This  was  an  action  by  plaintiff,  owner  of 
the  Bruce  Judgment  hereinafter  set  out, 
against  the  administrator  of  B.  Bryan,  and 
bis  heirs  at  law,  for  the  sale  of  the  home- 
stead of  said  Bryan,  to  make  assets  to  pay 
the  Bruce  Judgment;  the  interpleader,  Shac- 
kleford, and  the  defendant,  Fountain,  declared 
on  their  Judgments  against  Bryan.  The  ma- 
terial facts  are:  Shackleford  obtained  two 
Judgments  before  a  Justice  of  the  peace 
against  Bryan,  January  9,  1888,  which  were 
on  the  same  day  docketed  In  the  superior 
court;  Bruce  obtained  Judgment  in  the  supe- 
rior court  April  16,  1888,  wblcb  was  docketed 
the  same  day,  and  plaintiff  Is  now  owner  of 
the  same.  The  Fountain  Judgment  was  ob- 
tained and  docketed  in  the  superior  court 
October  13,  1896.  Bryan's  homestead  was  al- 
lotted under  the  Bruce  Judgment  September 
26,  1895.  Bryan  died  August  11,  1906,  and 
the  defendant  Pender  qualified  as  his  admin- 
istrator September  29,  1908.  Plaintiff  com- 
menced this  action  October  7,  1908,  and  on 
November  4, 1908,  by  order  of  court,  Shackle- 
ford was  made  a  party  to  this  action;  he  filed 
his  complaint,  setting  up  his  Judgments 
March  9,  1909.  The  court  ordered  the  sale  of 
the  homestead  land,  and  directed  the  admin- 
istrator to  pay  out  of  the  proceeds  (1)  the 
Shackleford  Judgments,  (2)  the  Bruce  Judg- 
ment, held  by  the  plaintiff,  and  (3)  the  Foun- 
tain judgment  To  that  part  of  the  Judg- 
ment, directing  the  payment  of  the  Shackle- 
ford judgments,  plaintiff  excepted  and  ap- 
pealed. The  plaintiff  pleaded  the  statute  of 
limitations  and  the  expiration  of  the  lien,  as 
to  the  Shackleford  Judgments,  and  the  admin- 
istrator and  the  defendant  Fountain  pleaded 
the  same  against  both  the  Shackleford  and 
plaintiff's  Judgment,  and  defendant  Fountain 
appealed  from  the  Judgment  overruling  the 
same. 

W.  O.  Howard  and  F.  S.  Spruill,  for  ap- 
pellant Town  of  Tarboro.  G.  M.  T.  Foun- 
tain, for  aiq)ellant  Fountain.  Gilliam  &  Gil- 
liam and  H.  H.  Philips,  for  appellee  Shackle- 
ford. 
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CLARK,  C.  J.  The  Bruce  judgment  had 
been  In  force  7  years  5  months  and  11  days, 
kt  the  death  of  Bryan,  and  9  years  7  months 
and  7  days  at  the  commencement  of  this  ac- 
tion, excluding  the  time  the  statute  was  sus- 
pended, by  reason  of  the  allotment  of  the 
homestead.  The  lien  of  the  Judgment,  being 
In  force,  at  the  time  of  the  commencement 
of  this  action,  the  administrator  was  proi)er- 
ly  directed  to  pay  out  of  the  proceeds  of  the 
sale  the  liens  In  the  order  of  their  priority. 

As  to  the  Shnckleford  judgments,  by  virtue 
of  their  docketing  in  the  superior  court,  they 
t>ecame  judgments  of  that  court  for  the  pur- 
poses of  lien  and  execution  for  10  y*ars  from 
the  date  of  docketing.  From  the  date  these 
judgments  were  docketed,  January  9,  1888, 
to  the  allotment  of  the  homestead,  Septem- 
ber 26,  1895,  was  7  years  8  months  and  19 
days.  From  the  date  of  Bryan's  death  Au- 
gust 11,  1906,  to  November  4,  1908,  when 
Shackleford  was  made  a  party  to  this  action 
by  the  court  was  2  years  2  months  and  24 
days,  making  a  total  of  9  years  11  months 
and  13  days,  being  less  than  10  years,  which 
was  necessary  to  destroy  the  lien.  When  a 
summons  Issues  the  statute  is  suspended, 
though  the  service  is  later.  So  when  the 
court  made  Shackleford  a  party,  and  direct- 
ed notice  to  be  issued  to  him,  the  statute 
wt^s  suspended  just  as  if  a  summons  had  been 
Issued. 

This  was  an  action  in  the  nature  of  a  cred- 
itor's bill  to  compel  the  administrator  to  sell 
the  homestead,  to  make  assets,  to  pay  Judg- 
ments. Oldham  v.  Rieger.  148  N.  C.  548, 
62  S.  B.  612;  Hancock  v.  Wooten,  107  N.  O. 
19,  12  S.  E.  199,  11  L.  R.  A.  466.  When  the 
court  took  control  of  the  property  through 
this  proceeding,  the  lien  of  the  Bruce  judg- 
ment was  still  in  force,  and  when  the  court 
made  Shackleford  a  party,  his  lien  was  also 
still  valid,  and  the  court  will  apply  the  pro- 
ceeds in  the  order  of  the  priority  of  the  liens 
in  force.  This  is  not  an  action  upon  a  judg- 
ment, neither  is  it  an  action  to  enforce  the 
lien  of  a  judgment,  as  In  Lilly  v.  West,  97 
N.  C.  276,  1  S.  E.  834.  But  here  the  court 
having  taken  charge  of  the  res — ^the  home- 
stead land — and  ordered  it  to  be  sold,  will 
direct  the  proceeds  to  be  applied  in  the  or- 
der of  their  priority.  By  virtue  of  this  pro- 
ceeding, the  plaintiff  was  debarred  from  en- 
forcing his  judgment  by  execution,  as  was 
also  Shackleford  from  the  date  he  was  made 
a  party  to  the  proceeding,  therefore  the  stat- 
ute did  not  run  against  him  after  those  dates. 
Adams  V.  Guy,  106  N.  C.  275,  11  S.  E.  535. 

The  administrator  is  the  proper  party  to 
sell  the  homestead  land  for  distribution 
among  judgment  creditors.  Blythe  v.  Gash, 
114  N.  G  e.'jg,  19  S.  E.  640;  Springs  v.  Pharr, 
131  N.  0.  191,  42  S.  B.  590,  92  Am.  St.  Rep. 
775.  Bevlsal  1905,  {  87  (5),  directs  the  order  in 
which  the  debts  of  the  decedent  shall  be  paid 
by  bis  representative.    In  class  5,  the  order 


of  payment  is  thus  prescribed:  "Judgments 
of  every  court  of  competent  jurisdiction  with- 
in this  state,  docketed  and  In  force,  to  the 
extent  to  which  they  are  a  Hen  on  the  prop- 
erty of  the  deceased,  at  his  death."  The 
priority  among  judgment  creditors  is  to  be  de- 
termined as  they  exist,  at  the  death  of  the 
debtor,  and  the  liens  remain  unaffected  by 
the  lapse  of  time  thereafter,  when,  as  here, 
the  creditor  is  debarred  of  an  opportunity 
to  enforce  his  claim  by  execution.  Mauney  v. 
Holmes,  87  N.  C.  428;  Daniel  v.  Laughlln, 
87  N.  C.  433;  Galloway  v.  Bradfleld,  86  N. 
O.  163. 

There  is  a  broad  distinction  between  the 
rules  governing  the  application  by  a  sheriff 
of  funds  raised  by  sale  under  several  execu- 
tions, one  or  more  of  which  have  become 
barred  before  the  sale  (Pipkin  v.  Adams,  114 
N.  C.  201.  19  S.  E.  105),  by  the  explratimi  of 
the  Judgment  lien  upon  which  the  execution 
issued,  and  the  distribution  of  assets  by  a 
personal  representative,  which,  as  was  held  In 
Galloway  v.  Bradfleld,  supra,  the  administra- 
tor must  pay  according  to  the  priorities  at 
date  df  death  of  debtor.  The  defendant 
Fountain  is  estopped  from  setting  up  the  ex- 
piration of  the  liens,  which  were  valid  when 
the  property  was  taken  charge  of  by  the  ad- 
ministrator, imder  the  orders  of  the  court. 
Otherwise,  his  mere  resisting  the  judgment 
to  sell  would  make  the  other  liens  invalid, 
and  his  own  lien  good.  When  execution  is- 
sues and  the  Hen  of  the  judgment  expires 
before  the  sale  this  is  by  operation  of  law, 
and  not  caused  by  the  delay  resulting  from 
the  resistance  of  the  other  party. 

The  judgment  below  is  afllrmed. 


(168  N.  C.  45t> 

TUTTLB  V.  WARREN  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  17, 
1910.) 

1.  BtTBCTMENT  ({   90*)  —  E3VIDEKCE  —  ADVISSI- 
BltlTV. 

Id  ejectment,  evidence  for  plaintiff  that 
there  had  been  a  parol  partition  among  the 
heirs  of  J.,  and  that  R.,  one  of  the  heirs,  had 
taken  possession  of  his  share,  in  order  to  show 
title  by  adverse  possession  in  R.,  was  properly 
excluded  as  irrelevant,  where  plaintiff  failed  to 
connect  his  title  with  that  of  R. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  $  90.»] 

2.  Advebse  Possession  (J  75*)— Color  of  Ti- 
tle—Partition. 

Where  one  holds  possession  of  land  under 
partition  proceedings,  such  possession  is  under 
color  of  title  which  may  be  npened  into  good  ti- 
tle by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §i  448-450;  Dec.  Dig.  | 
75.*] 

3.  Judgment  (§  570*) — Dismissal— Nowsurp— 
Involuntary  Nonsuit— Operation. 

A  nonsuit  on  the  evidence  is  not  a  bar  to 
another  suit 

{EA.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1031 ;   Dec.  Dig.  i  570.*] 
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Appeal  from  Superior  Court,  Stokes  Coun- 
ty;  Long,  Judge. 

Action  for  the  possession  of  land  by  G.  T. 
Tuttle  against  SalUe  Warren  and  another. 
From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

N.  O.  Petree  and  J.  D.  Humpbreys,  for  ap- 
pellant. Watson,  Buxton  &  Watson  and  J. 
W.  Hall,  tor  a^ellees. 

WAIiKER,  J.  TblB  Is  an  action  for  the 
possession  of  land,  tbe  title  to  which  was  ad- 
mitted to  be  out  of  the  state.  Plaintiff  In- 
troduced a  deed  for  the  land  from  Hulet 
Blackburn  to  James  Warren,  dated  Decem- 
ber 21,  1839,  and  a  mortgage  from  Reuben 
Warren,  son  and  heir  of  James  Warren,  to 
Edward  H.  Young,  trustee,  to  secure  a  debt 
for  $536.49  due  to  William  A.  Lash,  dated 
October  25,  1866;  the  land  described  therein 
being  a  tract  of  77  acres  adjoining  the  locus 
in  quo,  and  the  undivided  Interest  of  Reuben 
Warren  in  the  land  of  bis  father.  He  then 
Introduced  a  contract  dated  in  1873,  between 
William  A.  Lash  and  Reuben  Warren,  by 
which  Lash  agreed  to  sell  to  Warren  for 
$509.14  the  tract  containing  77  acres  and  an- 
other tract  of  16  acres.  There  was  evidence 
tending  to  show  a  partition  of  lands  among 
the  heirs  of  W.  A.  Lash,  and  that  lot  No.  S 
assigned  to  Laura  Gilmer,  one  of  Qxe  heirs, 
iitcluded  the  locus  In  quo  and  was  conveyed 
to  the  plaintiff  on  March  19,  1908.  No  pos- 
session of  that  lot  by  Mrs.  Gilmer,  or  those 
claiming  under  her,  sufficient  to  ripen  her 
title,  was  shown;  nor  does  it  appear  that 
W.  A.  Lash  was  the  owner  of  the  land  di- 
vided among  his  heirs  In  the  partition  pro- 
ceedings. The  plaintiff  contends,  though, 
that  W.  A.  Lash  claimed  the  land  under  Reu- 
ben Warren  by  virtue  of  the  contract  of 
1873 ;  but  we  have  been  una^ble  to  find  any 
sufficient  proof  to  the  efCeet  that  the  land 
therein  described  embraced  the  locu»  In  quo, 
and  that  contract  Is  the  only  evidence  tend- 
ing to  show  any  connection  or  privity  be- 
tween Reuben  Warren  and  W.  A.  Lash. 

It  is  true  that  evidence  was  introduced  to 
show  that  Reuben  Warren  bad  possession  of 
the  entire  locus  In  quo  for  16  years  or  more 
prior  to  his  death,  which,  it  Is  stated,  occur- 
red 7  years  ago,  and  possession  of  a  part  of 
the  locus  in  quo  for  30  years;  but  his  pos- 
session cannot  inure  to  the  benefit  of  the 
plaintiff,  claiming  under  Mrs.  Gilmer  as  one 
of  the  heirs  of  W.  A.  Lash,  unless  some  priv- 
ity between  the  latter  and  Reuben  Warren 
had  been  established.  In  this  view  of  the 
case,  the  evidence  which  was  offered  by  the 
plaintiff  and  excluded  by  the  court  that  there 
had  been  a  parol  partition  among  the  heirs 
of  James  Warren,  who  took  possession  of 
their  respective  parts,  was  irrelevant.  If 
the  'plaintiff  had  offered  to  show  that  Reuben 
Warren  went  Into  possession  of  what  Is  call- 


ed "his  Bhai-e,"  and  continued  In  possession 
thereof,  and  that  it  Included  the  locus  In  quo, 
and  It  had  further  appeared  that  there  was 
such  privity  between  him  and  W.  A.  Lash  as 
would  entitle  the  latter  or  bis  heirs  to  claim 
the  benefit  of  the  possession  of  Reuben  War- 
ren, if  It  was  sufficient  in  Itself,  or  by  tack- 
ing it  to  the  possession  of  W.  A.  Lash  held 
for  him  by  Reuben  Warren  under  the  con- 
tract of  1873,  to  confer  title,  the  evidence 
might  have  been  competent  and  rtievant,  al- 
though the  oral  i>artltIon  wab  invalid,  to 
show  the  character  of  the  possession  of  Reu- 
ben Warren,  as  being  adverse  and  under 
a  claim  of  right.  Rhea  v.  Craig,  141  N.  C. 
603,  54  S.  B.  408.  But  the  plaintiff,  we  think, 
has  failed  in  his  proof  at  the  vital  point  ot 
the  case.  He  has  shown  no  legal  right  to 
claim  under  Reuben  Warren,  or  to  avail  him- 
self of  his  possession  of  the  locus  in  quo.  In 
this  resipect,  the  evidence  Is  wholly  lacking, 
and  some  of  the  other  evidence  Is  of  an  In- 
definite nature.  The  allotment  to  Mra  Gil- 
mer In  the  partition  proceedings  constituted 
color  of  title  CBynum  v.  Thompson,  25  N.  C 
578;  Smith  v.  Tew,  127  N.  C.  299,  37  S.  B. 
330),  which  could  be  ripened  into  a  good 
title  by  adverse  i)osse8slon;  but  tbere  is  no 
evidence  of  such  possession. 

In  the  absence  of  the  essential  proof,  we 
must  sustain  the  Judgment  of  nonsuit;  but 
this  does  not  prevent  the  plaintiff  from  bring- 
ing another  action  (Tussey  v.  Owen,  147  N. 
C.  335,  61  S.  B.  180)  and  supplying  the  pres- 
ent deficiency  In  the  evidence,  If  he  Is  able 
to  do  so. 

No  error. 


(ISS  N.  C.  419} 

JONES  T.  ATTaANTIC  OOAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  17, 
1910.) 

1.  Appeal  and  Errob  (§  722*)— Assionmrnt 
OP  Errors. 

It  is  immaterial  whether  the  assignment  of 
errors  precedes  or  follows  the  judge's  signature 
to  the  case  on  aippeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  S§  2990-2996;  Dec  Dig.  { 
722.*J 

2.  Appeal  and  Errob  (J  718*)  —  "Assion- 

UENT    OF    EKnORB." 

An  assignment  of  errors  differs  from  ex- 
ceptions taken  at  the  trial,  and  includes  all  the 
points  duly  taken  as  exceptions,  wiiich  the  ap- 
I)ellant  thas  notifies  the  appellee  and  the  ap- 
pellate court  that  be  intends  to  rely  upon,  em- 
bracing the  exceptions  taken  during  the  trial, 
the  exceptions  to  the  charge  ot  the  court,  and 
also  exceptions  to  the  court's  jurisdiction  and 
to  the  sufficiency  of  the  complaint 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  718.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  576-677.] 

3.  Appeal  and  Error  (|  722*)  —  Assign- 
ments OF  Errors— Rules  of  Oouet— Group- 
ing ov  Assionuents. 

The  object  of  Supreme  Court  rule  19,  subd. 
2  (66  S.  E.  vii),  prescribing  that  all  the  eicep- 
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tions  relied  on,  grouped  and  numbered,  shall 
be  set  out  immediately  after  the  statement  of 
the  case  on  appeal,  is  to  require  the  appellant 
to  select  sadt  exceptions  as  he  intends  to  rely 
ou  and  group  them  at  the  end  of  the  case  on 
appeal,  so  that  counsel  on  the  other  side  may 
have  notice  of  the  exact  propositions  to  be  ar- 
gued, and  the  court  may  see  more  quickly  from 
the  assignments  of  errors  what  propositions  of 
law   are  presented. 

[Ed.  Note. — For  other  cases,  see  Apipeal  and 
Error,  Dec  Dig.  {  722.»] 

4.  Appeai,  and  Ebbob  (J  722*)— Assignment 
OF  Erbors^Bui.1  oi  Coubt— Obouping  Ab- 

8I6N1CENTS. 

Supreme  Court  rule  19,  subd.  2  (CO  S. 
B.  vii),  prescribing  that  exceptions  relied  upon, 
grouped  and  numbered,  shall  be  set  out  imme- 
diately after  the  statement  of  the  case  on  ap- 
peal on  penalty  of  dismissal  as  prescribed  by 
Supreme  Court  rule  20  (66  S.  E.  vii)  is  a  rea- 
sonable rule,  which  in  requirement  and  effect  is 
supported  by  Revisal  1905,  §  591,  requiring  the 
appellant  to  state  separately  in  articles  num- 
bered the  errors  alleged,  and  rule  27  (66  S. 
ES.  viii)  requiring  that  exceptions  shall  be  brief- 
ly and  clearly  stated  and  numbered,  and  one 
wbioh  the  court  will  strictly  enforce. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  US  2990-2996;  Dec  Dig.  8 
722.»J 

5.  Appeal  and  Ebbob  n  722*)— Assignments 
OF  Ebrob— Rules  of  Coubt— Gbouping  As- 
bionments— Dismissal  of  Appeal. 

Where  the  record  on  appeal  consisted  of 
18  pa^es,  exclusive  of  the  clerk's  certificate,  and 
exception  1  appeared  on  page  9,  exception  2  on 
page  15,  exceptions  3  and  4  on  page  18,  and 
exceptions  5,  6,  and  7,  on  page  17,  and  excep- 
tion 8  on  page  18,  and  there  was  no  assignment 
of  error  at  the  end  of  the  case,  either  before 
or  after  the  judge's  signature,  there  is  not  a 
compliance  with  Supreme  Court  rule  19,  subd. 
2  (66  S.  E.  vii)  requiring  that  all  exceptions 
relied  on,  grouped  and  numbered,  shall  be  set 
out  immediately  after  the  statement  of  the  case 
on  appeal,  and  under  Supreme  Court  rule  20 
(GS  S.  E  vii)  the  appeal  musrt  be  dismissed,  if 
upon  examination  of  the  record  proper,  as  the 
statute  requires,  no  error  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal'  and 
Error,  Cent  Dig.  ii  2990-2996;  Dec  Dig.  S 
722.*] 

Brown  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Cnmberland 
County;   W.  R.  Allen,  Judge. 

Action  by  George  W.  Jones  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Plaintiff  moves  to  dismiss  the  ap- 
pe&l,  and  to  affirm  tlie  judgment  Motion 
granted. 

Rose  &  Rose,  for  appellant  H.  IJ.  Broth- 
ers and  Sinclair  &  Dye,  for  appellee. 

CLARK,  0.  J.  The  appellee  moves  to  dis- 
miss because  the  appellant  has  failed  to 
comply  with  rule  19(2)  of  this  court  (66  S. 
E.  vii).  That  rule  prescribes:  "19(2)  Excep- 
tions grouped.  All  the  exceptions  relied  on, 
grouped,  and  numbered,  shaii  be  set  out  Im- 
mediately after  the  statement  of  the  case  on 
appeal."  And  rule  20  authorizes  a  dismis- 
sal of  the  case,  if  this  rule  has  not  been  com- 
plied with.    It  is  Immaterial  whether  the  as- 


signment of  errors  precedes  or  follows  the 
Judge's  signature  to  the  case  on  appeal. 
What  is  required  is  that  the  appellant  shall 
go  through  the  case  on  appeal,  and  select 
such  exceptions  as  he  Intends  to  rely  on, 
and  group  them  at  the  end  of  case  ou  ap- 
peal. The  assignment  of  errors  may,  but 
most  often  does  not,  embrace  all  the  excep- 
tions taken  on  the  trial.  The  assignments  of 
error  are  thus  something  distinct  and  sep- 
arate from  the  exceptions  taken  on  the  triaL 
They  embrace  all  the  points,  duly  taken  as 
exceptions,  which  the  appellant  thus  noti- 
fies the  appellee  and  the  appellate  court 
that  he  intends  to  rely  upon.  It  thus  em- 
braces such  exceptions  taken  during  the 
trial,  which  were  duly  noted,  and  whicli 
he  Intends  to  rely  upon,  and  also  the  excep- 
tions to  the  charge,  whicb  are  not  require 
ed  to  be  noted  at  the  time,  and  In  addition, 
if  the  appellant  thinks  proper,  the  exceptiona 
that  the  court  had  no  Jurisdiction,  tCnd  that 
the  complaint  did  not  state  a  cause  of  action. 
The  object  of  this  rule,  which  was  adopted 
after  the  fullest  consideration  by  the  court, 
is  (1)  that  the  counsel  on  the  other  side  may 
be  notified  exactly  what  propositions  he  will 
be  called  upon  to  debate,  and  may  prepare 
himself  accordingly.  When,  as  is  often  the 
case,  many  of  the  exceptions  are  dropped, 
this  enables  counsel  on  both  sides  to  better 
prepare  themselves  to  discuss  the  real  points 
in  controversy.  (2)  It  enables  the  court  to 
see  at  a  glance,  by  turning  to  the  assignment 
of  errors  what  propositions  of  law  are  pre- 
sented, and  to  grasp  the  case  much  more 
quickly.  The  rule  is. a  most  reasonable  one, 
and  the  court  has  repeatedly  enforced  it  and 
expressed  its  intention  to  rigidly  adhere  to 
it  Nothing  could  be  more  arbitrary  than  a 
principle  or  rule  which  should  be  enforced 
against  some  litigants  and  not  as  to  others. 

In  addition  to  rule  19(2)  above  quoted, 
Revlsal  1905,  {  591,  requires  the  appellant 
to  "state  separately,  in  articles  numbered, 
the  errors  alleged."  Rule  27  of  this  court 
(66  8.  E.  viii)  requires  that  the  exceptions 
shall  be  "briefly  and  clearly  stated  and 
numbered."  This  court  In  Davis  v.  Wall, 
142  N.  C.  450,  55  S.  B.  350,  allowed  a  mo- 
tion to  dismiss  for  failure  to  comply  with 
the  above  requirements.  And  added  "the 
motion  is  allowed  in  the  expectation  that 
appellants  hereafter  will  conform  to  these 
reqtdrements.  Sigman  r.  R.  R.,  IS.^  N.  C. 
182,  47  S.  E.  420,  and  eases  cited.  Ordinari- 
ly, hereafter,  such  motions  will  be  allowed, 
without  discussing  the  merits  of  the  case^ 
as  we  have  done  in  this  instance." 

In  Marable  v.  R.  R.,  142  N.  C.  564,  55 
S.  B.  358,  Walker,  J.,  said:  "The  defendant 
moved  in  this  court  to  dismiss  the  appeal 
under  rule  20,  for  failure  to  comply  vrtth  re- 
quirements of  rule  19.  A  similar  motion 
was  made  at  this  term,  based  upon  sub- 
stantially  the  same  grounds.   In   Davis   ▼. 
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Wall.  142  N.  C.  450,  55  S.  E.  350,  and  we 
enforced  the  rules  to  the  extent  of  dismiss- 
ing the  appeal  In  that  case.  We  again  spe- 
cially direct  the  attention  of  the  profession 
to  those  rules  and  their  decision,  as  being 
very  proper  for  their  carefal  consideration 
when  preparing  cases  on  appeal." 

In  Lee  v.  Balrd.  146  N.  C.  361,  59  S.  B. 
876,  the  same  motion  was  made  as  in  this 
case,  and  Hoke,  J.,  very  carefully  and  fully 
affirmed  the  right  of  the  court  to  prescribe' 
rules,  the  necessity  of  the  rules  in  qnestlon, 
and  held,  as  had  been  repeatedly  held  before, 
that  the  rules  of  the  court  were  mandatory 
and  not  directory.  We  can  add  nothing  to 
what  was  there  so  clearly  stated.  The  ap- 
peal in  that  case  was  dismissed. 

In  Thompson  t.  R.  R.,  147  N.  0.  412,  61 
a  E.  286,  the  same  rules  19,  19(2),  20,  27, 
and  Rev.  501,  were  again  fully  discussed  by 
Hoke,  J.,  and  the  appeal  was  dismissed. 

In  Ullery  t.  Guthrie,  148  N.  C.  418,  62  S. 
B.  562,  the  same  rules  wei^e  discussed,  and 
the  court  said:  "This  is  a  reasonable  and 
Just  rule,  which  obtains  doubtless  in  all  ap- 
pellate courts,  and  is  the  result  of  experi- 
ence which  has  shown  the  benefit  of  thus  in- 
dicating at  a  glance  to  opposing  counsel,  and 
the  court  as  well,  the  propositions  of  law 
which  will  be  debated.  It  Imposes  no  bur- 
den on  the  appellant  thus  to  sift  out  of  the 
numerous  exceptions,  taken  out  of  abundant 
caution  on  the  trial,  those  which  he  will  rely 
upon,  and  discuss  upon  appeal.  We  can  add 
nothing  to  what  has  been  said  by  this  court 
In  Lee  y.  Balrd,  146  N.  O.  362  [59  S.  B.  876]. 
It  is  indispensable  in  all  courts  that  there 
should  be  some  rules  of  practice,  else  there 
will  be  hopeless  disorder  and  confusion.  It 
is,  for  the  same  reason,  not  so  important, 
what  the  rules  are  as  that  the  rules,  what- 
ever they  may  be,  shall  be  impartially  ap- 
plied to  all,  and  that  changes  shall  be  pro- 
spective, by  amendment  to  the  rules,  and 
not  retroactive  by  granting  exemption  to 
some,  which  has  been  denied  to  others." 

In  Smith  V.  Manufacturing  Co.,  151  N.  C. 
261,  65  S.  E.  1009.  Walker,  J.,  says:  "We 
must  insist  upon  a  strict  complia&ce  with 
the  rule,  which  requires  an  assignment  of 
the  errors  relied  on  in  this  court  It  is  a 
most  reasonable  rule,  because  the  appellant  is 
thereby  notified  of  the  specific  matters  which 
will  be  involved  in  .the  appeal;  it  enables 
counsel  to  prepare  their  case  with  greater 
ease,  eliminating  all  immaterial  questions; 
and,  lastly,  but  by  no  means  the  least  of  all, 
it  places  before  the  court  in  condensed  form 
the  entire  case,  so  that  we  can  more  readily 
understand  the  argument  of  counsel  and  con- 
sider the  case  more  intelligently  as  the  discus- 
sion before  us  progresses.  But  it  is  snfficieut 
to  say  that  it  Is  the  rule  of  this  court,  which 
w^s  adopted  after  mature  consideration,  and 
is  far  lees  drastic  or  exacting  in  Its  require- 
ments tlian  similar  provisions  in  other  appel- 
late tribunals,  where  even  an  assignment  of 
errors,  strictly  conforming  to  our  rule,  would 


not  be  tolerated  for  a  moment  We  have  more 
than  once  held,  with  some  degree  of  empha- 
sis, that  this,  as  well  as  the  other  rules  of 
the  court  will  be  enforced,  reasonably,  of 
course,  but  according  to  their  plain  intent 
and  purpose.  In  this  case  it  seems  that  the 
appellant  failed  to  comply  with  the  rule, 
which  requires  the  errors,  which  were  point- 
ed out  by  exceptions  taken  during  the  course 
of  the  trial,  to  be  grouped  and  numbered,  or 
assigned  in  an  orderly  manner.  We  are 
therefore  not  permitted  to  consider  the  able 
and  carefully  prepared  brief  of  appellant's 
counsd,  or  to  enter  upon  a  consideration  of 
the  case  npon  its  merits.  It  is  our  dul7 
though,  under  the  statute,  to  examine  the 
record.  We  have  done  so,  and  find  no  error 
therein.  The  appellee  moved  to  affirm  the 
Judgment,  under  the  rule  as  construed  by 
this  court  in  Davis  v.  Wall,  142  N.  0.  450 
[55  S.  B.  3B0];  Marable  v.  R.  R.,  142  N. 
C.  564  [55  S.  B.  355] ;  Lee  v.  Balrd,  146  N. 
C.  361  [59  S.  E.  876];  Thompson  y.  R.  R., 
147  N.  C.  412  [61  S.  B.  286];  Ullery  v. 
Guthrie,  148  N.  O.  417  [^  a  B.  552].  As 
the  case  is  now  presented  to  us,  we  must  al- 
low  the  motion,  and  affirm  the  Judgment" 

In  Pegram  v.  Hester,  152  N.  C.  765,  68 
S.  E.  8,  the  same  motion  was  made  because 
"There  are  no  assignment  of  errors  in  the 
record,"  and  the  court  quoting  at  length 
from  the  opinion  of  Walker,  J.,  in  Smith  v. 
Manufacturing  Co.,  151  N.  C.  261,  65  S.  E. 
1009,  and  citing  other  cases,  affirmed  the 
Judgment  on  that  ground.  The  same  action 
has  been  taken  per  curiam  in  several  other 
cases.  Including  one  other  at  this  term.  In 
the  present  case,  in  the  printed  record,  which 
is  somewhat  more  condensed  than  the  manu- 
script record,  exception  1  appears  on  page 
9,  exception  2  on  page  15,  exceptions  3  and 
4  on  page  16 ;  exceptions  5,  6,  and  7  on  page 
17,  and  exception  8  on  page  18.  There  is 
no  assignment  of  errors  at  the  end  of  the 
case,  either  before  or  after  the  Judge's  sig- 
nature (which  would  be  immaterial)  thus 
showing  neither  to  the  opposite  counsel  nor 
to  this  court  which  of  the  exceptions  will  be 
relied  upon.  It  Is  impossible  to  distinguish 
this  case  from  those  above  cited,  and  from 
the  cases  in  which  the  same  action  has  been 
taken  by  a  per  curiam  decision.  As  was  said 
in  Ullery  y.  Guthrie,  148  N.  C.  418,  62  S.  B. 
552,  "It  is  not  so  important  what  the  rules 
are,  aa  that'  the  rules,  whatever  they  may 
be,  shall  be  impartially  applied  to  all." 

As  was  said  by  Walker,  J.,  in  Smith  v. 
Manufacturing  Co.,  151  N.  C.  262, 65  S.  B.  1009. 
our  rule  "which  was  adopted  after  mature 
consideration  is  far  less  drastic  or  exacting 
in  its  requirements  than  similar  provisions 
in  other  appellate  tribunals,  where  even  an 
assignment  of  errors,  strictly  conforming  to 
our  rule,  would  not  be  tolerated  for  a  mo- 
ment" We  have  procured  the  rules  from 
other  courts,  and  upon  examination  of  them 
find  that  this  is  strictly  true. 

In  the  United  States  Supreme  Court  the 


Digitized  by 


Google 


430 


«9  SOUTHEASTERN  REPORTER. 


(N.a 


rule  prescribes  "a  specification  of  the  errors 
relied  upon,  which,  in  cases  brought  up  by 
writ  of  error,  shall  set  out  separately  and 
particularly  each  error  asserted,  and  Intend- 
ed to  be  urged;  and  in  cases  brought  up  by 
appeal  the  specification  shall  state,  as  par- 
ticular as  may  be,  in  what  the  decree  is  al- 
leged to  be  erroneous.  When  the  error  al- 
leged is  to  the  admission  or  rejection  of  ev- 
idence, the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  re- 
jected. When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall 
set  out  the  part  referred  to,  totldem  verbis, 
whether  it  be  instructions  given  or  instruc-' 
tions  refused.  When  the  error  alleged  is  to 
a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the 
report  and  the  action  of  the  court  upon  it" 
Almost  the  same  rule  in  the  same  words  is 
required  in  the  United  States  Circuit  Court 
of  Appeals  at  Richmond,  and  also  in  the 
others  United  States  Circuit  Courts  of  Ap- 
peals. And  rules  to  the  same  effect  have 
been  found  upon  examination  to  obtain  In 
nearly  all  of  our  sister  states.  The  usual 
rule  In  other  states  Is  either  in  the  exact 
language  or  to  the  same  purport  of  the  fol- 
lowing rule  expressed  by  the  Supreme  Court 
of  Connecticut  "In  every  writ  of  error 
there  must  be  a  special  assignment  of  er- 
rors, in  which  the -precise  matters  of  error 
or  defect  in  the  proceedings  in  the  court  be- 
low, relied  on  as  grounds  for  reversal,  must 
be  set  forth.  No  others  will  be  heard  or 
considered  by  the  Court" 

Upon  examination  of  the  record  proper, 
we  find  no  error  and  in  accordance  with  the 
rules  of  this  court  and  the  uniform  action 
of  this  court  as  set  out  in  the  cases  above 
cited  we  must  grant  the  motion  to  affirm  the 
Judgment  It  admits  of  a  mild  surprise  that 
after  the  above  clear  exposition  of  the  rule, 
made  in  so  many  cases,  and  so  clearly  stated, 
with  the  intention  of  the  court  so  firmly  ex- 
pressed and  80  repeatedly,  to  enforce  the 
rule,  that  any  case  should  again  be  brought 
to  this  court  without  an  assignment  of  er^ 
rors  as  required. 

Affirmed. 

BROWN,  J.  (dissenting.)  I  cannot  concur 
in  the  rnling  of  the  court  dismissing  the  ap- 
peal, affirming  the  Judgment  aqd  denying  to 
the  defendant  a  right  to  be  heard  upon  the 
merits,  for  alleged  failure  to  comply  with 
rule  19  (2)  In  respect  to  the  assignment  of 
errors.  It  is  said  in  the  opinion  of  the  court 
In  this  case:  "It  is  immaterial  whether  the 
assignment  of  errors  precedes  or  follows  the 
judge's  signature  to  the  case  on  appeal. 
What  is  required  is  that  the  appellant  shall 
go  through  the  case  on  appeal,  and  select 
such  exceptions  as  he  intended  to  rely  upon 
and  group  them  at  the  end  of  the  case  on 
appeal."  That  has  been  done  in  this  case  as 
fully,  and  particularly,  as  it  is  possible  to 
do  it 


The  exceptions  relied  upon  by  the  defend- 
ant as  assignments  of  error  are  all  grouped 
together  on  pages  17  and  18  of  the  record, 
immediately  preceding  the  Judge's  signature 
to  the  case  on  appeal.  '  There  are  only  .19 
pages  to  the  entire  record,  and  page  19  is 
taken  up  exclusively  with  the  clerli's  certifi- 
cate to  transcript  of  appeal  and  a  copy  of  the 
appeal  bond.  All  the  exceptions  are  taken  to 
the  charge  of  the  court  except  one.  That  ex- 
ception relates  to  the  submission  of  an  issue, 
and  is  set  out  on  page  9  of  printed  record. 
This  very  exception  is  again  carried  over 
to  page  18  of  record,  and  grouped  with  the 
others  consecutively,  one  following  the  other 
and  the  one  brought  forward  from  page  0 
constitutes  the  last  exception  or  assignment 
of  error  on  page  18.  There  are  eight  In  all, 
following  consecutively,  and  they  immediate- 
ly precede-the  Judge's  signature.  ■  The  court 
says  if  they  are  picked  out  and  grouped  at 
end  of  the  case  on  appeal  the  fact  that  they 
precede  Instead  qf  following  the  Judge's  sig- 
nature to  case  on  appeal  does  not  matter. 
The  counsel  for  appellant  has  picked  out  bis 
exception  taken  to  the  issues  on  page  9  and 
brought  it  forward,  and  grouped  It  with  his 
other  seven  exceptions  to  the  charge  of  the 
court  at  the  very  end  of  the  case  on  appeal. 

If  the  quotation  I  have  made  from  the 
principal  opinion  in  this  case  is  to  be  the 
guide,  and  is  to  be  seriously  relied  upon, 
then  measured  by  it  I  assert  with  entire 
deference  that  none  of  my  associates  on  this 
court,  with  their  Justly  recognized  and  emi- 
nent ability  as  lawyers,  can  summarize, 
group,  and  state  the  exceptions  relied  apou 
as  assignments  of  error  more  definitely,  dear- 
ly, and  conveniently  for  the  information  of 
the  court  than  has  been  done  by  counsel  for 
appellants  at  the  end  of  the  case  on  appeal. 
If  what  immediately  precedes  the  Judge's  sig- 
nature had  also  been  again  copied  immediate- 
ly after  it,  there  would  have  been  merely  a 
useless  repetition,  but  there  could  have  been 
raised  no  question  of  the  sufficiency  of  the 
assignments  of  error.  It  is  this  useless  repe- 
tition, I  understand  from  the  quotation  I 
have  made,  to  be  held  unnecessary. 

In  conclusion,  I  desire  to  have  it  under- 
stood that  I  gave  my  assent  to  the  rule  in 
question  In  good  faith,  but  I  think  it  should 
be  enforced  in  a  reasonable  manner  and  in 
accord  with  the  reasons  that  prompted  its 
enactment.  Its  enforcement  should  not  be 
based  upon  bare  technicalities,  when  it  can 
be  seen  that  the  true  spirit  and  purpose  of 
the  rule  have  been  met  and  complied  with. 
This  has  been  more  than  done,  I  think,  by 
appellant  in  this  case.  A  fair  compliance 
with  the  rule  is  necessary  especially  in  large 
records  to  enable  the  court  to  get  at  the 
points  presented  for  its  consideration.  When 
that  is  fairly  done  we  should  be  content  and 
not  permit  a  bare  technicality  to  deprive  a 
litigant  of  his  constitutional  right  of  appeal. 
The  rule' is  intended  to  facilitate  the  hear- 
ing of  appeals,  and  is  not  made  to  hinder. 
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delay  or  to  get  rid  of  tbem.  The  ruld  was 
made  as  a  convenience  to  tbls  court  and  to 
save  much  labor,  which  In  view  of  the  great 
Increase  in  the  business  of  the  court  is  a 
necessity.  The  members  of  the  bar  endeavor 
almost  universally  to  comply  with  it  and  to 
live  up  to  its  purpose  and  spirit  We  should 
ask  no  more  of  them  than  that;  otherwise, 
the  rule  becomes  oppressive  and  a  denial  of 
the  right  of  appeal.  When  the  work  has 
been  done  as  intelligently  as  In  this  case, 
we  can  see  at  a  glance  what  exceptions  we 
are  asked  to  pass  on.  They  are  all  grouped 
at  the  end  of  the  case  on  appeal  and  con- 
secutively numbered.  We  do  not  have  to 
ransack  the  record  to  find  them.  No  assign- 
ments of  error  could  possibly  be  made  to  af- 
ford ns  any  greater  help  in  examining  the 
record  than  those  in  this  case. 

HOKB,  J.,  concurs  In  this  opinion. 


OSS  K.  C.  475) 

KERNODLB  v.  WILLIAMS  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  23, 
1910.) 

Evidence  ({  442*)— Paboi,  Evidence— Sepa- 
BATE  Obal  Aqreement— Contempobaneous 

COLLATEBAt,  AOBEEMENT— BOND. 

While  a  contemporaneous  parol  agreement 
is  not  admissible  to  vary  a  written  agreement 
where  the  agreement  is  not  required  to  be  in 
writing  and  is  partly  in  writing  and  partly  oral, 
the  oral  part  may  be  shown  upon  putting  the 
written  part  in  evidence,  so  that  in  an  action 
by  a  father  on  a  bond  executed  by  his  daughter 
and  son-in-law,  defendants  could  show  by  parol 
that  they  agreed  when  the  bond  was  executed  to 
pay  a  certain  amount  thereon,  which  they  bad 
done,  and  that  the  balance  should  be  accounted 
for  as  an  advancement  to  tbem  in  the  settle- 
ment of  their  father's  estate,  no  part  of  which 
was  to  be  paid  unless  necessary  to  pay  debts 
of  the  estate;  the  whole  agreement  being  valid 
if  oral,  and  the  parol  testimony  not  varying 
the  bond,  but  merely  showing  the  whole  agree- 
ment 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1874-1899 ;   Dec.  Dig.  {  442.*] 

Manning  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty;  W.  J.  Adams,  Judge. 

Action  by  L.  L.  Kernodle  against  J.  J. 
Williams  and  wife.  From  a  Judgment  for 
defendants,  plalutifT  appeals.    Affirmed. 

Long  &  Long,  King  ft  Kimball,  and  W.  H. 
Carroll,  for  appellant.  W.  P.  Byntun,  John 
A.  Barrlnger,  J.  S.  Cook,  and  Parker  &  Par- 
ker, for  appellees. 

CLARK,  C.  J.  This  Is  an  action  brought 
by  a  father  against  his  daughter  and  son-in- 
law  to  recover  upon  a  certain  bond  for  $915, 
dated  January  4,  1902,  and  due  one  day  after 
date.  The  defendants  in  their  answer  admit- 
ted the  execution  of  the  bond,  and  set  up  the 
further  agreement  made  at  the  time,  that  the 
defendants  would  pay  certain  amounts  upon 
tbe  bond,  which  have  since  'been  paid,  and 


that  the  balance  thereof  was  to  be  a<^unted 
for  in  settlement  with  their  father's  estate, 
as  an  advancement,  and  that  no  part  thereof 
was  to  'be  paid  to  his  executor  unless  needed 
to  pay  debts  of  the  estate. 

There  were  8S  exceptions  to  the  admission 
of  evidence  and  to  tbe  charge,  but  they  all 
present  only  one  question,  and  that  is  wheth- 
er it  was  competent  to  prove  the  contempo- 
raneous agreement  set  up  in  tbe  answer. 
While  It  is  true  that  a  contemporaneous  pa- 
rol agreement  is  not  competent  to  vary,  alter, 
or  contradict  a  written  agreement,  still  wlien 
a  contract  is  not  required  to  be  in  writing, 
it  may  be  partly  written,  and  partly  oral, 
and  in  such  case  when  the  written  contract 
is  put  in  evidence,  it  Is  admissible  to  prove 
the  oral  part  thereof.  Nissen  v.  Mining  Co., 
104  N.  C.  310,  10  S.  E.  612.  This  la  not  vary- 
ing, altering,  or  contradicting  the  written  in- 
strument, but  merely  showing  forth  the  en- 
tire contract  that  was  made.  If  the  entire 
contract,  as  set  up  by  the  defendants,  which 
the  jury  find  to  "be  true,  had  been  made  en- 
tirely In  writing,  or  entirely  oral,  there  would 
have  been  no  difficulty  in  holding  It  valid. 
For  Instance,  a  mortgage  on  its  face  is  a 
conveyance  of  land,  with  a  further  clause 
providing  for  a  condition  upon  which  it  Is 
a  nullity,  or  under  which  the  land  may  be 
sold.  The  latter  part  is  not  held  to  contra- 
dict the  former,  though  In  no  event  Is  the  in- 
strument really  a  conveyance.  So,  also,  with 
a  penal  bond,  which  is  generally  in  a  large 
sum,  with  a  condition  annexed  by  which  it  Is 
of  no  effect  aniess  a  certain  event  happens, 
and  even  then  the  obligor  is  usually  called 
on  to  pay  a  much  smaller  sum.  There  are 
many  other  instances  which  might  'be  giv^i 
of  a  like  nature. 

In  the  present  case  the  contract,  as  alleged 
by  the  defendants  and  found  to  be  true  <by 
the  Jury,  In  Its  entirety  was  that  the  plaintiff 
gave  his  daughter  $500  absolutely,  and  took 
her  note  for  the  other  $915,  upon  which  cer- 
tain payments  were  to  be  made  (which  are 
admitted  to  have  been  made),  and  the  balance 
was  given  conditionally  that  It  was  to  be  ac- 
counted for  with  the  father's  executor,  1.  e., 
to  be  required  only  if  needed  for  the  payment 
of  the  debts  of  the  estate.  Such  an  agree- 
ment is  not  a  contradiction  of  the  terms  of 
the  bond,  for  the  full  amount  would  be  paid. 
If  necessary,  upon  the  happening  of  the  con- 
ditions stipulated  for.  Agreements  of  this 
nature  have  often  been  held  valid. 

In  Garner  v.  Taylor  (Tenn.)  58  S.  W.  758, 
it  is  said:  "It  may  be  shown  by  parol  that 
a  note  given  by  a  child  to  a  parent  was  in- 
tended by  the  parties  to  it  as  a  memorandum 
or  receipt  to  show  that  tbe  parent  had  ad- 
vanced that  amount  to  the  child,  and  that  it 
was  the  intention  of  the  parent  that  it  should 
never  be  collected.  In  some  of  the  stated- 
Maine,  Massachusetts,  and  Vermont,  for  in- 
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stance — ^belr  statutes  prescribe  what  evidence 
is  prescribed  to  establish  the  fact  of  an  ad- 
vancement In  other  states  where  there  are 
no  statutes  like  those  in  the  states  men- 
tioned, it  has  been  held  that  the  declarations 
of  the  parent  before,  after,  or  at  any  time, 
of  the  transaction  are  admissible  in  evidence 
to  show  the  Intention  to  make  advancements." 
That  case  cites  many  others.  Among  numer- 
ous other  cases  to  the  same  effect  are  Fank- 
boner  v.  FankbonM*,  20  Ind.  62;  Peabody  v. 
Peabody,  69  Ind.  556;  Harris  v.  Harris,  69 
Ind.  181;  Baum  ▼.  Palmer,  165  Ind.  513,  76 
N.  E.  108;  Boblett  v.  Barlowo  (Ky.)  83  S.  W. 
145;  Marsh  v.  Chown,  104  Iowa,  550,  73  N. 
W.  1040;  Dawson  v.  Macknet,  42  N.  J.  Eq. 
633,  8  Atl.  312. 

In  Penniman  v.  Alexander,  111  N.  O.  427, 
16  S.  E.  408,  it  is  said  that  it  is  competent 
for  the  maker  of  a  promissory  note,  "if  sued 
on  the  note  by  the  payees,  to  prove  that  there 
was  a  collateral  agreement  between  him  and 
them  to  the  effect  that  he  shouVd  not  be  re- 
quired to  pay  except  upon  the  happening  of 
certain  events,  or  that  the  note  was  without 
consideration."  In  Evans  v.  Freeman,  142  N. 
C.  61,  54  S.  B.  847,  it  is  said  that  If  an  agree- 
ment is  partly  in  writing  and  partly  oral, 
evidence  is  competent  "for  the  purpose  of  es- 
tablishing the  unwritten  part  of  the  contract, 
or  even  of  showing  the  collateral  agreement 
made  contemporaneously  with  the  execution 
of  the  writing."  The  court  adds  that  this 
has  'been  repeatedly  held  by  this  court,  and 
"it  has  been  adjudged  competent  to  show  by 
oral  evidence  a  collateral  agreement  as  to 
how  an  instrument  for  the  payment  of  mon- 
ey should.  In  fact,  be  paid,  though  the  in- 
strument is  necessarily  in  writing  and  the 
promise  it  contains  is  to  pay  so  many  dol- 
lars." To  same  purport.  Typewriter  Co.  v. 
Hardware  Co.,  143  N.  C.  97,  55  S.  E.  417. 

In  Benton  t.  Martin,  62  N.  T.  570,  It  was 
held  that  the  annexing  of  conditions  to  the 
delivery  of  a  note  is  not  an  oral  contradic- 
tion of  the  written  obligation  (though  this 
were  negotiable)  as  between  the  parties  to  it 
or  otters  having  notice  thereof.  This  rule 
was  reiterated  in  Hlgglns  v.  Ridgway,  153 
N.  Y.  130,  47  N.  B.  32.  Both  these  cases  were 
cited,  with  a  restatement  of  the  same  propo- 
sition, and  approved,  in  Andrews  v.  Hess 
(1807)  20  App.  Div.  199,  46  N.  Y.  Supp.  796. 
In  Fennell  ▼.  Henry,  70  Ala.  484.  45  Am. 
Rep.  91,  it  was  held  that  when  a  fatber  de- 
livered certain  slaves  to  his  daughter  and 
took  from  her  a  note  bearing  Interest,  for 
their  estimated  value,  it  was  competent  to 
receive  parol  evidence  to  show  that  the  slaves 
were  intended  as  an  advancement  Indeed, 
the  cases  in  support  of  the  above  proposition 
are  numerous. 

This  principle  is  of  most  frequent  applica- 
tion in  cases  like  the  present.  In  Brook  ▼. 
Latimer,  44  Kan.  431.  24  Paa  946,  11  L.  R. 
A.  805,  21  Am.  St  Rep.  292.  it  was  held: 
"An  absolute  promise  in  the  form  of  a  note 


to  pay  a  certain  sum  of  money,  given  by  a 
child  to  a  parent,  may  iae  shown  by  parol 
evidfflice  to  be  intended  between  the  parties 
to  It  as  a  mere  receipt  or  memorandum  to 
show  that  the  parent  has  made  an  advance- 
ment of  that  amount  to  his  child,  and  that 
it  was  the  intention  of  the  parent  that  it 
should  never  be  collected."  The  subject  is 
thus  summed  up  by  Browne  on  Parol  Ev.  252, 
who,  quoting  the  last-named  case  and  many 
others,  says  that  parol  evidence  is  competent, 
between  the  original  parties,  to  show  that 
the  consideration  was  illegal,  oc  to  show  ths 
real  consideration  and  purpose,  or  to  show 
that  it  was  fraudulent,  or  to  show  a;i  addi* 
tlonal  collateral  consideration — giving  many 
instances — among  them  the  most  common  be- 
ing to  show  that  a  note  given  by  a  child  to 
a  parent,  though  absolute  in  terms,  was  by 
parol  agreement  to  be  deemed  an  advance- 
ment 
No  error. 

MANNING,  J.  (dissenting.  I  regret  that 
I  cannot  concur  In  the  conclusion  reached  by 
a  majority  of  the  court  in  the  disposition  of 
this  case.  But  for  the  importance  of  the 
question  involved,  I  should  be  coutent  to  have 
my  dissent  noted.  In  my  opinion,  the  conclu- 
sion of  the  court,  followed  to  its  legal,  logical 
results,  destroys  a  principle  approved  by  the 
wisdom  of  centurlea  It  would  seem  to  be 
well  and  firmly  established,  whether  as  a 
principle  of  substantive  law  or  as  a  mere  rule 
of  evidence  is  immaterial  in  the  consideration 
of  the  question  now  presented,  that  evidence 
of  a  contemporaneous  parol  agreement  is  not 
admissible  to  vary,  add  to,  or  contradict  the 
terms  of  a  written  contract  In  Clark  on 
Contracts  (2d  Ed.)  p.  85,  the  author  says,  and 
this  has  been  quoted  by.  this  court  in  several 
opinions:  "Where  a  contract  does  not  fail 
within  the  statute  (of  frauds),  the  parties 
may,  at  their  option,  put  their  agreement  in 
writing,  or  may  contract  orally.  In  the  lat- 
ter case,  although  that  which  is  written  can- 
not be  varied  by  parol  evidence,  yet  the  terms 
arranged  orally  may  be  proved  by  parol,  in 
which  case  they  supplement  the  writing,  and 
the  whole  constitutes  one  entire  contract." 
Cobb  T.  Clegg,  137  N.  C  133,  49  S.  E.  80; 
Evans  v.  Freeman,  142  N.  C.  61,  54  S.  E.  S47 ; 
Woodson  V.  Beck,  151  N.  C.  144,  65  S.  E  7.")1. 
In  Woodson  v.  Beck,  supra,  we  said:  "The 
limitations,  however,  upon  the  application 
of  this  principle,  recognized  in  all  cases  in 
which  this  principle  has  been  applied,  is  that 
the  oral  collateral  agreement  or  that  part  of 
the  agreement  not  reduced  to  writing,  can- 
not be  permitted  to  vary,  add  to,  or  contra- 
dict the  written  agreement,  'but,  leaving  It 
in  full  force,  as  it  has  been  expressed  by  the 
parties  in  the  writing,  the  other  part  of  the 
contract  is  permitted  to  be  shown  in  order 
to  round  it  out  and  present  it  in  its  complete- 
ness, the  same  as  if  all  of  it  tiad  been  com- 
mitted to  writing.' "  Evans  v.  Freeman,  142 
N.  C.  61.  54  8.  E.  847. 
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In  the  present  case  the  plaintiff  sned  upon 
the  following  bond:  "$915.07.  One  day  after 
date  we  Jointly  promise  to  pay  L.  L.  Eemodle 
nine  hundred  and  fifteen  dollars  and  seven 
cents  value  received.  This  Jannary  4,  1902. 
[Signed]  E.  J.  Williams.  [Seal.]  J.  J.  Wil- 
liams. [Seal.]"  The  following  credits  appear 
on  the  bond  and  are  admitted  by  the  answer: 
Dec.  25,  1902,  paid  $27.84 ;  April  7,  1903,  paid 
$27.06 ;  July  12.  1904,  paid  $25 ;  February  1, 
1905,  paid  $25.00;  May  28,  1906,  $100;  Octo- 
ber 7,  1907,  $144.29;  June  1,  1908,  $28.50. 
The  plaintiff  alleged  demand  and  refusal  to 
pay  before  suit  begun.  Ttie  defendants,  ad- 
mitting execution  of  the  bond  and  the  credits 
above  stated,  rested  their  defense  upon  the 
following  averment:  "These  defendants  aver 
that  at  the  time  they  executed  and  delivered 
to  the  plaintiff  the  bond  or  note  sued  on, 
there  was  a  contemporaneous  contract  and 
agreement  made  and  entered  into  by  and  be- 
tween the  plaintiff  on  the  one  hand  and 
•these  defendants  on  the  other,  under  th^ 
terms  of  which  these  defendants  were  to  pay 
the  note  or  bond  sued  on  only  from  funds  re- 
ceived by  the  feme  defendant,  E.  J.  Williams, 
from  the  estate  of  the  plaintiff,  who  is  the 
father  of  the  said  feme  defendant,  and  these 
defendants  plead  this  contract  and  agree- 
ment as  a  bar  to  the  plaintiff's  right  to  col- 
lect the  said  note  or  bond  In  this  action."  It 
was  admitted  at  the  trial  that  the  bond  sued 
upon  was  the  balance  of  the  purchase  money 
of  a  tract  of  land  which  had  theretofore  been 
conveyed  by  the  plaintiff  to  the  feme  defend- 
ant It  appeared  that  the  entire  purchase 
price  was  $1,050;  that  the  defendant  had, 
by  payment  mnde  prior  to  the  date  of  the 
bond,  reduced  it  to  $1,415.07;  that  plaintiff 
reduced  the  amount  to  $915.07  and  advanced 
to  his  daughter  $500  of  the  said  balance  due 
and  took  the  bond  of  the  defendant  for  the 
amount  stated.  To  all  the  evidence  offered 
by  the  defendants  in  support  of  their  defense, 
the  plaintiff  objected  and  excepted  to  its  ad- 
mission by  his  honor.  This  evidence  tended 
to  show  that  plaintiff  did  not  Intend  to  col- 
lect the  principal  of  the  bond,  hut  that  it 
should  evidence  the  further  amount  advanced 
to  bis  daughter  to  be  accounted  for  by  her 
In  the  settlement  of  his  estate,  and  in  expla- 
nation of  the  payments  on  the  bond,  the  de- 
fendants were  permitted  to  testify  that  as  a 
part  of  the  contemporaneous  parol  agreement 
they  were  to  pay  Interest  on  the  bond  until 
the  plaintiff  was  out  of  debt,  when  they  were 
to  pay  no  more,  interest  or  principal,  but  the 
bond  was  to  stand  simply  as  evidence  of  the 
amount  advanced  by  the  father  to  ,hiB  daugh- 
ter and  to  be  accounted  for  in  the  settlement 
of  his  estate  after  his  death. 

I  do  not  think  the  evidence  offered  in 
support  of  the  defense  or  in  explanation  of 
the  payments  on  the  bond  was  competent 
The  effect  of  it  was  to  change  an  absolute 
promise  to  pay  a  specific  sum  of  money  into 
a  mere  receipt  In  commenting  upon  evi- 
dence somewhat  similar,  this  court,  in  MofBtt 
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T.  Maness,  102  N.  O.  457,  9  6.  E.  399,  said: 
"Here  is  a  bond,  containing  an  absolute 
jpromise  to  pay  to  the  obligee  a  certain  sum 
of  money,  and  without  the  slightest  sugges- 
tion of  fraud,  mistake,  or  accident,  either  in 
the  pleadings  or  testimony,  it  is  proposed 
to  show  that  it  was  not  an  absolute  promise 
to  pay  a  definite  sum,  but  that  it  was  agreed 
that  it  should  cover  whatever  should  be 
found  due  upon  a  settlement  It  cannot,  it 
seems  to  me,  be  doubted  that  the  proposed 
testimony  materially  contradicts  and  varies 
the  terms  of  the  writing."  So  In  the  present 
case,  here  is  a  bond,  importing  consideration 
by  its  seal  and  admittedly  executed  for  a 
valuable  consideration,  to  wit,  the  balance  of 
the  purchase  money  of  land,  containing  an 
absolute  promise  to  pay  the  obligee  a  definite 
sum  of  money  at  a  specified  time,  and  the 
obligors  are  permitted  to  show  that  by  a  pa- 
rol contemporaneous  promise  of  the  obligee, 
they  were  to  pay  nothing,  at  no  time  or  to 
any  person,  but  that  it  was  the  mere  written 
evidence  of  the  amount  advanced  to  the  feme 
obligor,  to  be  accounted  for  after  the  death 
of  the  obligee  in  the  settlement  of  his  estate 
between  her  brothers  and  herself,  and  that 
the  plaintiff  by  devolution  of  his  estate  by 
descent  to  the  feme  defendant  should  provide 
her  with  the  means  to  make  good  the  note. 
Can  it  be  doubted  that  the  entire  character 
of  the  writing  Is  changed  and  changed  in 
every  particular?  Can  It  be  doubted  that  an 
absolute  promise  to  pay  a  definite  sum  is  di- 
rectly contradicted?  And  this,  without  the 
slightest  suggestion  of  fraud,  mistake,  or  ac- 
cident in  the  pleadings  or  in  the  evidence. 
By  this  parol  promise  of  the  obligee,  sought 
to  be  enforced  agaiust  him  and  unsupported 
by  any  consideration  moving  from  the  obli- 
gors, a  bond,' based  upon  a  valuable  consid- 
eration moving  from  the  obligee,  Is  converted 
Into  a  mere  receipt,  and  nothing  of  the  writ- 
ing remains;  not  its  promise,  nor  the  pay- 
ment of  a  definite  sum,  nor  to  a  certain  obli- 
gee, nor  at  a  fixed  time.  I  quote  again  from 
Moffltt  V.  'Maness,  supra,  the  following  words: 
"There  is,  we  fear,  too  great  a  tendency  to 
relax  the  well-settled  rules  of  evidence  against 
the  admissibility  of  parol  testimony,  to  con- 
tradict, vary,  or  add  to  the  terms  of  a  writ- 
ten contract  and  it  is  thought  that  the  courts, 
in  their  anxiety  to  avoid  probable  injustice 
in  particular  cases,  are  gradually  construing 
away  a  principle  which  has  always  been  con- 
sidered one  of  the  greatest  barriers  against 
fraud  and  perjury." 

In  RusseU  v.  Smith,  115  Iowa,  261,  88  N. 
W.  361,  the  court  held:  "In  partition  of  land 
between  heirs,  evidence  that  a  note  given  by 
one  of  the  heirs  to  the  decedent  did  not  evi- 
dence a  debt,  but  an  advancement,  was  in- 
competent, as  tending  to  contradict  the  terms 
of  the  note."  In  Mason  v.  Mason,  72  Iowa, 
457,  34  N.  W.  208,  it  was  held:  "A  son  pur- 
chased certain  stock  at  a  public  sale  held  by 
his  father  and  gave  his  note  for  the  stock, 
upon  the  delivery  of  the  same  to  him.    In 
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an  action  by  the  father  on  the  note,  the  son 
sought  to  show  that,  at  the  time  of  the  sale, 
his  father  told  blm  that  he  might  buy  all  the 
stock  he  wanted  and  give  his  note  for  it,  and 
that  he  would  hold  the  note  simply  as  a  re- 
ceipt for  so  much  money  as  advancement, 
and  that  the  note  was  so  given  and  re- 
ceived, it  was  held  that  this  evidence  was 
not  admissible,  under  the  ruling  of  Dickson 
V.  Harris,  60  Iowa,  727  [13  N.  W.  335],  as  the 
effect  of  it  was  to  show  that  the  note  was  in- 
tended for  a  receipt,  and  not  that  it  was 
without  consideration."  In  that  case  the 
court  further  said:  "It  may  be.  If  a  parent 
should  make  an  advancement  to  a  child,  and, 
after  thus  fully  executing  the  gift,  he  should 
take  a  promissory  note,  the  note  would  be 
void  as  being  wholly  without  consideration. 
It  would  be  a  transaction  Independent  of  the 
gift,  In  that  the  gift  was  fully  executed." 
The  fact  that  a  note  sued  upon  was  without 
oontideration  Is  undoubtedly  a  good  defense 
between  the  parties  to  it  and  other  holders, 
except  bona  fide  purchasers  for  value  with- 
out notice;  and  this  is  the  principle  upon 
which  the  better-considered  decisions  are 
made  to  rest 

Another  exception  to  the  rule  excluding  pa- 
rol evidence  is  Illustrated  by  several  of  the 
New  York  cases,  and  is  applied  where  a  note 
or  draft  is  executed  for  accommodation  and 
without  consideration.  The  maker  or  drawer 
may,  by  parol,  attach  conditions  to  Its  de- 
livery, and  the  admission  of  such  oral  con- 
ditions are  not  deemed  violations  of  the  gen- 
eral rule,  but  exceptions  to  it.  This  principle 
was  applied  at  this  term  in  the  case  of  Dun- 
lap  V.  Willett,  69  S.  B.  222.  In  Andrews  v. 
Hess,  20  App.  Dlv.  194,  46  N.  Y.  Supp.  T06, 
it  is  held:  "This  state  of  facts  brings  the 
case  fairly  within  the  rule  that  the  delivery 
of  the  notes  having  been  limited  by  the  con- 
ditions upon  which  the  delivery  was  made, 
the  performance  of  those  conditions  was  es- 
sential to  the  validity  of  the  notes."  In  the 
case  of  Benton  v.  Martin,  52  N.  Y.  570,  it 
was  held  that  the  annexing  of  conditions 
to  the  delivery  of  a  note  is  not  an  oral  con- 
tradiction of  the  written  obligation,  though 
the  Instrument  be  negotiable,  as  between  the 
parties  to  it  or  others  having  notice  thereof; 
and  in  the  case  of  Higglns  v.  Ridgway,  153 
N.  Y.  130,  47  N.  E.  32,  which  Is  the  latest 
decision  involving  a  consideration  of  this 
question,  the  rule  as  stated  in  the  Benton 
Case  Is  reiterated  and  the  precise  language  of 
the  latter  case  Is  adopted.  We  think  the 
fair  and  reascmable  Impott  of  the  defendant's 
evidence  in  this  case  is  that  the  delivery  was 
simply  to  entice  Bums  to  prove  by  some 
tangible  evidence  that  he  bad  made  a  sale 
for  his  company ;  that  there  was  practically 
no  consideration  for  the  notes,  and  that  in 
violation  of  the  oral  agreement  they  were 
diverted  from  their  true  destination.  In  Hig- 
glns V.  Ridgway,  153  N.  Y.  130,  47  N.  B.  32, 
it  Is  held  that  "as  between  the  original  par- 
ties to  a  promissory  note  and  others  having 


notice,  a  conditional  delivery,  as  well  as  a 
want  of  consideration,  may  be  shown,  and 
parol  evidence  that  the  delivery  was  condi- 
tional and  of  the  terms  of  the  condition  is 
not  open  to  the  objection  of  varying  or  con- 
tradicting the  written  contract."  In  Benton 
V.  Martin,  52  N.  Y.  574,  the  court  said:  "In- 
struments not  utider  teal  may  be  delivered  to 
the  one  to  whom  upon  their  face  they  are 
made  payable,  or  who  by  their  terms  is  en- 
titled to  some  interest  or  benefit  under  them, 
upon  conditions,  the  observance  of  which  is 
essential  to  their  validity.  And  the  annexing 
of  such  conditions  to  the  delivery  is  not  an 
oral  contradiction  of  the  written  obligation, 
though  negotiable,  as  between  the  parties  to 
it,  or  others  having  notice.  It  needs  a  de- 
livery to  make  the  obligation  operative  at 
all,  and  the  effect  of  the  delivery  and  the  ex- 
tent of  the  operation  of  the  instrument  may 
be  limited  by  the  conditions  with  which  de- 
liveiy  is  made.  And  so  also,  as  between  the 
original  parties  and  others  having  notice,  the 
want  of  consideration  may  be  shown."  It 
would  seem,  therefore,  that  under  the  doc- 
trine Illustrated  by  these  cases,  parol  evi- 
dence is  admissible  to  show  (1)  that  the  de- 
livery was  conditional ;  (2)  want  of  consid- 
eration; (3)  and  this  is  restricted  to  Instru- 
ments not  under  seal. 

In  Marsh  v.  Chown,  104  Iowa,  556,  73  N. 
W.  1046,  it  la  held  that  where  property  Is  giv- 
en as  an  advancement  and  after  the  gift  is 
completely  executed,  a  note  given  thereafter 
is  without  consideration,  and  such  want  of 
consideration  is  a  good  defense.  In  the  pres- 
ent case,  the  question  of  the  want  of  consid- 
eration is  not  presented,  for  It  Is  admitted 
that  the  bond  sued  upon  was  given  for  a 
full  and  adequate  consideration — the  balance 
due  on  the  land  conveyed  by  the  plaintiff  to 
the  feme  defendant  In  Indiana,  the  deci- 
sions of  whose  highest  court  are  cited  as 
holding  a  different  doctrine,  it  is  held  in  Den- 
man  V.  McMahIn,  Adm'r,  37  Ind.  241:  "The 
promise  of  a  father  to  give  up  to  his  son  cer- 
tain notes  executed  by  the  latter  to  the  for- 
mer Is  a  promise  which  natural  love  and 
affection  Is  not  a  sufficient  consideration  to 
support  Nor  can  It  be  supported  as  an  ad- 
vancement of  the  sum  for  which  the  notes 
were  taken  from  the  son."  And  in  Fank- 
boner  v.  Fankboner,  20  Ind.  62,  the  court 
said:  "But  if  such  defense  (that  the  notes 
were  intended  only  to  show  the  amount  ad- 
vanced) can  prevail,  It  must  evidently  be  up- 
on the  ground  that  the  notes  were  given  with- 
out consideration;  for  If  it  be  admitted  that 
these  notes  were  based  upon  a  valuable  con- 
sideration, it  is  clear  that  no  parol  evidence 
of  a  contemporaneous  agreement  or  under- 
standing could  be  introduced  to  destroy  their 
legal  effect"  This  case  has  been  cited  with 
approval  many  times  by  the  Indiana  court 
as  late  as  Baum  y.  Palmer  (1905)  165  Ind. 
513,  76  N.  E.  10&  In  Denman  v.  McMahin, 
37  Ind.  241,  It  Is  further  held  that  "wnen  a 
father  loans  money  to  his  son  and  takes  his 
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note  for  the  same,  his  oral  declaration  that 
he  will  not  collect  the  same,  but  let  his  son 
hare  It  at  his  death,  does  not  change  the 
transaction  Into  an  advancement  which  the 
father  cannot  recall."  In  Wood  Sons  Co.  v. 
Schaefer,  173  Mass.  443,  53  N.  E.  881,  73  Am. 
St  Rep.  305,  it  Is  held  that:  "An  agreement 
by  the  payee  of  a  promissory  note  not  to  en- 
force the  note  according  to  its  tenor,  made  at 
the  time  when  the  note  Is  delivered,  cannot 
be  proved  in  an  action  npon  the  note."  To 
the  same  efCect,  Bamett  ▼.  Bamett,  83  Va. 
504,  2  S.  E.  733;  Towner  v.  Lucas,  13  Grat 
(Va.)  705.  In  Bank  v.  Moore,  138  N..  C.  529, 
51  S.  E.  79,  Mr.  Justice  Hoke,  speaking  for 
this  court,  clearly  and  unequivocally  express- 
ed the  same  principle:  "The  only  defense  at- 
tempted amounts  in  substance  to  this:  That 
though  the  defendant  executed  his  note  and 
received  a  valuable  consideration  for  the 
same,  there  was  an  understanding  and  agree- 
ment at  the  time  that  payment  should  never 
be  enforced  or  demanded.  All  the  authorities 
are  agreed  that  such  defense  is  not  open  to 
the  defendant."  This  case  has  been  approved 
in  Mudge  v.  Vamer,  146  N.  G  147,  59  S.  E. 
540;  Rlvensbark  v.  Teachey,  150  N.  C.  289, 
63  S.  E.  1036 ;  Basnlght  v.  Jobbing  Co.,  148 
N.  C.  350,  62  S.  E.  420.  In  all  the  cases  in 
which  it  has  been  held  that  it  is  competent 
to  show  by  parol  the  conditions  contempo- 
raneously attached  to  the  delivery  of  a  writ- 
ten contract,  it  will  be  discovered,  I  think, 
that  none  of  these  written  instruments  were 
based  upon  a  present  consideration  or  that 
the  maker  executed  them  as  evidence  of  an 
existing  liability,  but  for  accommodation  of 
the  payee  and  without  consideration. 

But  the  facts  of  the  present  case  do  not 
bring  this  bond  within  either  class.  The 
principle  upon  which  the  doctrine  of  the  ad- 
missibility of  evidence  of  collateral  oral 
agreements  rests,  as  recognized  by  this 
court,  is  thus  stated  in  Evans  v.  Freeman, 

142  N.  0.  61,  54  S.  E.  847,  and  quoted  with 
approval  In  Typewriter  Co.  v.  Hardware  Co., 

143  N.  C.  97,  55  S.  B.  417:  "It  Is  competent 
to  show  by  oral  evidence  a  collateral  agree- 
ment as  to  how  an  Instrument  for  the  pay- 
ment of  money  should,  in  fact,  be  paid, 
though  the  instrument  is  necessarily  in  writ- 
ing and  the  promise  It  contains  Is  to  pay  so 
many  dollars  (citing  several  decisions  of  our 
court).  Numerous  other  cases  have  been  de- 
cided by  this  court  in  which  the  application 
of  the  same  principle  has  been  made  to  vari- 
ous combinations  of  facts,  all  tending, 
though,  to  the  same  general  conclusion  that 
such  evidence  Is  competent  where  It  does  not 
conflict  with  the  written  part  of  the  agree- 
ment and  tends  to  supply  its  complement  or 
to  prove  some  collateral  agreement  made  at 
the  same  time."  The  evidence  admitted  in 
the  present  case  over  the  objection  of  plain- 
tiff, In  my  opinion,  goes  far  beyond  any  case 
yet  decided  by  this  court  and  of  any  other 
court,  except,  perhaps,  Brook  v.  Latimer,  44 
Kan.  431,  24  Pac.  946,  11  L.  R.  A.  805,  21 


Am.  St.  Rep.  202,  and  Gamer  t.  Taylor 
(Tenn.)  58  S.  W.  758.  It  Is  obvious  that 
writing  the  contemporaneous  oral  promise  of 
the  plaintiff  In  the  bond,  the  bond  as  prom- 
ise to  pay  money  Is  entirely  destroyed;  it 
Ig  varied  and  contradicted  in  every  word, 
and  the  oral  agreement  is  utterly  Inconsist- 
ent with  its  every  term;  It  Is,  In  fact,  re- 
duced to  a  mere  receipt,  though  It  Is  admit- 
ted that  as  a  fact  It  was  executed  to  evi- 
dence a  debt  due  for  the  balance  of  the 
purchase  price  of  a  tract  of  land  conveyed 
by  the  plaintiff  to  the  feme  defendant,  and 
on  which  the  defendants  now  live.  It  dis- 
tinctly appears  that  the  parties  knew  well 
the  difference  between  a  debt  and  an  ad- 
vancement, .for  tlie  $500 — difference  between 
the  total  balance  of  $1,415.07  due  on  the 
land  and  the  amount  of  the  bond — no  note 
was  taken,  and  that  sum,  $500,  was  an  ad- 
vancement In  the  value  of  the  land — "an  Ir- 
revocable gift  In  anticipation  of  the  share 
of  the  heir  in  the  estate" — and  became  the 
absolute  property  to  that  extent  of  the  feme 
defendant.  The  cases  are  numerous  In  every 
jurisdiction  In  which  the  rule  has  been  ap- 
plied excluding  parol  evidence,  the  effect  of 
which  was  to  add  to,  vary,  or  contradict 
the  terms  of  the  written  contract,  and  I 
think  that  In  the  absence  of  allegations  of 
fraud,  mistake,  or  accident,  parol  evidence 
will  be  heard  when  the  suit  Is  between  the 
payee  or  holder  with  notice  and  the  maker, 
only  when  the  note  sued  upon  has  been  ex- 
ecuted (1)  without  consideration;  (2)  and 
being  without  consideration,  the  obligor  may 
attach,  by  parol,  conditions  to  Its  delivery, 
which  conditions  it  is  competent  for  him  to 
show;  (3)  that  it  is  competent  to  show  by 
parol  how  an  instrument  for  the  payment  of 
money  shall  in  fact  be  paid  by  the  obligor. 
In  Pennlman  v.  Alexander,  111  N.  C.  427, 
16  S.  E.  408,  cited  by  the  court,  this  court 
said:  "If  he  had  done  so,  that  Is,  had  giv- 
en to  the  plaintiff  his  promissory  note  for 
the  amount  of  the  order,  It  would  have  been 
competent  for  him.  If  sued  on  the  note  by 
the  payees,  to  prove  that  there  was  a  col- 
lateral agreement  between  him  and  them 
to  the  effect  that  he  should  not  be  required 
to  pay  except  upon  the  happening  of  certain 
events,  or  that  the  note  was  without  con- 
sideration." It  may  be  said  of  that  case 
that  It  goes  further  than  any  case  in  our 
reports  in  admitting  the  parol  evidence  of- 
fered. It  goes  further  than  the  cases  cited 
in  the  opinion  of  Braswell  v.  Pope,  82  N. 
C.  67,  or  Kerchner  v.  McRae,  80  N.  C.  219. 
It  is  undoubtedly  true  and  is  uniformly  so 
held  that  It  Is  competent  to  show  by  parol 
that  the  note  sued  upon  Is  without  consid- 
eration. But  the  evidence  admitted  and 
held  by  this  court  in  that  case  competent  is 
thus  stated :  "The  defendant  proposed  to 
show  that  his  acceptance  of  paper  was  on 
condition  that  the  drawer  Mooney  was  build- 
ing some  houses  for  defendant  where  brick 
were  used,  and  was  building  same  by  con^ 
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tract,  payable  In  Installments  as  work  pro- 
gressed; that  said  Mooney  abandoned  work 
and  gave  up  contract  before  paymentJs  were 
due,  and  he  never  became  Indebted  to  said 
Mooney,  and  that  be  was  to  pay  acceptance 
in  case  he  became  indebted  to  Mooney  for 
said  amounts."  The  acceptance  by  defend- 
ant of  order  of  Mooney  drawn  in  favor  of 
the  plaintift  was  unconditional  on  its  face. 
The  only  ground  upon  which  I  think  this  ev- 
idence could  be  held  competent  was  that  as 
defendant  was  not  bound  to  accept  the  order 
and  as  his  acceptance  was  apparently  with- 
out consideration,  he  had  the  right  to  annex, 
by  parol,  a  condition  to  his  acceptance  and 
delivery  of  the  accepted  paper  which  would 
be  good  between  bim  and  the  plaintiffs  in 
whose  favor  it  was  drawn.  This  would  har- 
monize the  decision  with  the  decisions,  al- 
ready quoted  from,  but  even  then  I  do  not 
think  it  would  sustain  the  decision  In  the 
present  case.  I  cannot  think  It  would  have 
been  held  competent  in  that  case  for  the  de- 
fendant to  prove  that  the  parol  agreement 
was  that  the  plaiutitra — the  payees — were  to 
furnish  the  defendant — the  payer — ^wlth  the 
money  to  pay  his  own  obligation  to  the  payee, 
and  unless  they  did,  the  order  was  never  to 
be  paid.  Such  Is  the  effect  of  the  evidence 
in  the  present  case.  I  think,  therefore, 
there  was  error  In  the  rulings  of  the  court, 
and  the  plaintiff  was  entitled  to  Judgment 
as  prayed. 

BROWN,  J,  concurs  in  this  opinion. 


(153  N.  C.  468) 

RHODES  T.  TJOYB. 

(Supreme  Court  of  North  Carolina.    Nov.  23, 
1910.) 

1.  Mandamus  (S  77*)— Quo  Wabbanto  (S  11*) 
— ^TiTLE  TO  Office— Mandamus. 

Mandamus  will  not  lie  to  try  the  title  to  a 
public  office,  but  plaintiCTs  remedy  is  by  an  ac- 
tion in  the  nature  of  quo  wairaato  under  Re- 
visal  1905,  {  827,  providing  tliat  an  action  may 
be  bronght  by  the  Attorney  General  in  the  name 
of  the  state,  on  complaint  of  any  private  party 
when  any  person  shiill  usurp  or  unlawfully  hold 
public  office. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {{  161-169:  Dec.  Dig.  {  77;*  Quo 
Warranto,  Cent.  Dig.  {  13 ;   Dec.  IMg.  {  11.*] 

2.  Cobpobations  (J  1*)— Defiwitior. 

A  corporation  is  an  intellectual  body  cre- 
ated by  law,  composed  of  individuals  united  un- 
der a  common  name,  the  members  of  which  suc- 
ceed each  other  so  that  the  body  continues  the 
same,  notwithstanding  change  of  individuals 
composing  it,  and  which  for  certain  purposes  is 
considered  as  a  natural  person. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1,  3-6;    Dec.  Dig.  $  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1608-1621 ;   vol.  8,  pp.  7619,  7620.] 

8.  Mdnicipal  Cobpobations  (|  2*)— "Public 
Cobpobations"— Definition. 

The  class  of  corpdrations  denominated  "pub- 
lic" is  founded  for  pnblic  purposes  and  generally 
has  for  its  object  the  government  of  a  portion 


of  the  state  and  is,  tbeiefore,  endowed  with  • 
portion  of  political  powers. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  l^^  ;   Dec.  Di)?.  §  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5781-5785;   voL  8,  a-  7771.] 

4.  Cobpobations   (J   I*)— Classes— "Pbivatb 

Corporation.  " 

A  "private  corporation"  is  one  created  for 
advancement  of  some  private  end  and  derives 
existence  from  consent  of  the  public  and  in  a 
measure  partakes  of  a  pnblic  nature. 

[E]d.  Note. — For  oUier  cases,  see  Corporations, 
Cent,  Dig.  {{  1,  3-6;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5571,  5572;   vol.  8,  p.  7763.] 

6.  Quo  Warranto  ({  29*)— Trnjt  to  Ofpici 

— IjACHES. 

Revisal  1905,  g  834,  providing  that  action 
against  one  who  has  usurped  or<  intruded  into 
office  shall  be  brought  within  90  days  after  the 
induction  does  not  apply  where  the  alleged  in- 
truder has  occupied'  the  office  more  than  90 
days  before  the  plaintiFs  cause  of  action  ao- 
crued. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  $  31;  Dec.  Dig.  |  29.*] 

Appeal  from  Superior  Court;  lilncoln 
County;   O.  H.  Allen,  Judge. 

Maindamus  by  J.  M.  Rhodes  against  Edgar 
Love.  From  a  Judgment  dismissing  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

This  is  an  action  in  which  the  plaintiff  al* 
leges  that  he  is  the  duly  elected  and  quali- 
fied treasurer  of  the  "Llncolntou  Graded 
School  Committee,"  a  corporation  created  by 
Private  Laws  1895,  c.  3,  as  amended  by  Pri- 
vate Laws  1907,  c.  170;  that  the  defendant 
has  the  books,  documents,  and  papers  of  the 
said  office  In  his  possession  and  has  refused, 
after  demand,  to  deliver  them  to  him.  The 
plaintiff,  therefore,  prays  that  a  mandamus 
Issue  to  compel  the  defendant  to  comply  with 
said  demand.  The  defendant,  in  his  answer, 
denies  the  material  allegations  of  the  com- 
plaint, except  as  to  the  possession  of  the 
books  and  papers,  and  especially  denies  that 
the  plaintiff  has  been  duly  elected  and  quali- 
fied as  treasurer  of  said  school  committee, 
or  that  he  now  has  any  right  to  the  said 
office  or  the  books,  documents  or  papers  be- 
longing thereto,  and  he  avers,  on  the  con- 
trary, that  he  is  the  rightful  incumbent  of 
the  office  and  entitled  to  exercise  its  func- 
tions and  perform  Its  duties  and  to  have  the 
possession  of  said  books,  documents,  and  pa- 
pers. The  defendant  moved  to  dismiss  the  ac- 
tion upon  the  ground  that  the  plaintiff's  rem- 
edy. If  he  has  any) right  to  the  office  as  al- 
leged, is  by  quo  warranto  and  not  by  man- 
damus. The  court  dismissed  the  action  and 
the  plaintiff  appealed. 

W.  A.  Self,  for  appellant.  L.  B.  Wetmore, 
C.  E  Chllds,  and  Burwell  &  Cansler,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  aa 
above).     We  think  the  plaintiff  has  mlscon- 
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cetved  bis  remedy.  It  Is  evldeat,  from  the 
pleadings,  that  this  is,  in  substance,  an  ac- 
tion by  two  contesting  claimants  to  deter- 
mine the  title  to  an  oflSce  and  mandamus  Is 
not  the  proper  proceeding  in  such  a  case. 
Howerton  v.  Tate,  66  N.  C.  231;  Brown  v. 
Turner,  70  N.  C.  93;  Ellison  v.  Raleigh,  89 
N.  O.  125;  Burke  v.  Commissioners,  148  N. 
C  46,  61  S.  B.  609.  If  an  office  is  vacated 
and  the  rightful  claimant  seeks  to  be  induct- 
ed Into  It  by  the  body  having  Jurisdiction  of 
the  matter,  mandamus  will  lie  to  enforce  bis 
right,  but  where  the  controversy  is  between 
two  rival  claimants,  the  preferential  right  of 
the  plaintiff  must  not  only  be  clear,  but  It 
must  be  so  adjudged  In  tm  action  of  quo  war- 
ranto, or  rather  in  an  action  in  the  nature 
of  quo  warranto,  and  especially  Is  this  true 
where  the  defendant  Is  in  possession  of  the 
oflSce  under  a  claim  of  right  In  him  to  hold 
It  and  exercise  its  functions  or  perform  its 
duties.  Although  the  proceeding  may  be  In 
the  name  of  the  state  upon  the  relation  or 
complaint  of  a  private  party,  It  Is  none  the 
less  personal  as  to  the  parties  claiming  the 
office;  the  issue  between  them  being  the 
right  to  the  same.  The  authorities  sustain- 
ing this  view  are  abundant.  32  Cyc.  1420, 
and  notes.  The  question  is  expressly  decid- 
ed in  Ellison  v.  Raleigh,  88  N.  C,  at  page  129, 
where  this  court,  citing  and  approving  Dil- 
lon on  Municipal  Corporations,  SJ  679  and 
680,  says :  "A  mandamus  is  appropriate 
when  there  is  no  usurpation  by  another,  and 
the  end  sought  is  to  compel  those,  who  ought 
to  admit  and  refuse  to  admit  the  person  en- 
titled by  law  to  fill  the  place,  to  perform 
their  duty  In  this  behalf;  and  the  writ  may 
be  granted,  said  Mr.  Willcock,  'when  quo 
warranto  does  not  lie,  although  the  office 
be  already  full,  as  otherwise.  In  many  cases, 
the  applicant  would  be  without  remedy.' 
•  •  *  'The  adjudged  cases  to  this  coun- 
,try  agree  that  quo  warranto,  or  an  Informa- 
tion or  proceeding  in  the  nature  of  a  quo 
warranto,  Is  the  appropriate  remedy,  when 
not  changed  by  charter  or  statute  for  an 
usurpation  of  a  municipal  franchise,  as  well 
as  for  unauthorized  usurpations  and  Intru- 
sions Into  municipal  offices' ;  and  the  author 
proceeds:  'If  another  Is  commissioned  and 
In  actual  discharge  of  the  duties  of  the  office, 
an  adverse  claimant  to  the  office  Is  not  en- 
titled to  a  mandamus,  but  must  resort  to  quo 
warranto.'  The  wrongful  occupant  must, 
however,  have  entered  under  color  of  au- 
thority and  not  be  a  mere  usurper.  In  the 
restricted  sense  of  that  term,  to  put  the 
rightful  claimant  to  the  necessity  of  a  re- 
sort to  this  remedy." 

It  Is  expressly  declared  by  our  statute 
(Pell's  Revlsal  1905,  8  827)  that  "an  action 
may  be  brought  by  the  Attorney  General  In 
the  name  of  the  state,  upon  his  own  informa- 
tion, or  upon  the  complaint  of  any  private 
party,  against  the  parties  offending.  In  the 
following  cases :  1.  When  any  person  shall 
usurp.  Intrude  into,  or  unlawfully  hold  or 


exercise  any  public  office,  civil  or  military, 
or  any  franchise  within  this  state,  or  any 
office  In  a  corporation  created  by  the  au- 
thority of  this  stata"  Referring  to  this 
provision  of  the  law,  this  court.  In  Ellison  v. 
Raleigh,  said  further :  "The  statute  provides 
in  subsequent  sections  for  the  fullest  relief 
to  the  rightful  claimant  against  an  unlawful 
Intrusion,  and  thereby  dispenses  with  the 
need  of  recourse  to  other  process,  unless 
those  required  to  Induct,  still  refuse  to  do 
so,  after  the  amotion  of  the  Intruder  by  the 
Judgment  of  the  court;  and  then  they  may 
be  compelled  to  proceed  In  the  discharge  of 
their  duties.  As  the  statutory  remedy  is  am- 
ple, so  where  It  can  be  had  and  made  ef- 
fectual, it  is  the  only  mode  of  deciding  the 
conflicting  claims  to  office  by  an  adjudica- 
tion between  the  contesting  parties."  It  was 
held  In  Lcron  v.  Commissioners,  120  N.  G. 
237,  26  S.  E.  929,  that  where  a  plaintiff  seeks 
the  recovery  of  an  office  occupied  by  another 
or,  as  is  sometimes  said,  an  office  that  is  full, 
his  remedy  is  by  civil  action  in  the  nature  of 
quo  warranto,  and  that  mandamus  Is  rec- 
ognized as  a  peculiarly  appropriate  remedy 
for  the  correction  of  an  Improper  amotion 
from  an  office  and  to  restore  the  party  who 
has  been  improperly  ousted  to  the  full  en- 
joyment of  his  franchise  only  when  the  office 
itself  Is  vacant.  The  particular  language  of 
the  court  Is:  "When  a  plaintiff  sues  for  an 
office  occupied  by  another,  quo  warranto  Is 
the  proper  remedy,  as  In  Cloud  v.  Wilson, 
72  N.  C.  155,  but  when  the  office  is  vacant  by 
reason  of  amotion,  the  remedy  is  mandamus, 
as  in  Doyle  v.  Raleigh,  88  N.  C.  133,  45  Am. 
Rep.  677,  and  this  distinction  reconciles  the 
decisions."  In  Moses  on  Mandamus  (1867) 
p.  150,  we  find  It  stated  as  the  settled  rule 
that  the  writ  of  mandamus  will  not  lie  to 
compel  the  admission  of  a  person  to,  or  bis 
induction  into,  an  office  already  filled.  The 
subject  Is  so  clearly  treated  in  that  standard 
text-book  that  we  will  refer  to  it  more  par- 
ticularly: "A  corporation  has  been  defined 
to  be  an  intellectual  body,  created  by  lawj 
composed  of  individuals  united  under  a  com- 
mon name,  the  members  of  which  succeed 
each  other,  so  that  the  body  continues  the 
same,  notwithstanding  the  change  of  the  in- 
dividuals who  compose  It,  and  which,  for 
certain  purposes,  is  considered  as  a  natural 
person.  Angell  &  Ames  on  Corporations,  1. 
There  are  two  kinds  or  classes  of  corpora- 
tions. One  kind  is  denominated  *public,' 
and  is  founded  for  public  purposes,  and  gen- 
erally has  for  its  object  the  government  of  a 
portion  of  the  state,  and  is  therefore  endow- 
ed with  a  portion  of  political  powers. 
Towns,  cities,  and  boroughs  are  familiar  ex- 
amples of  this  kind  of  corporations.  A  pri- 
vate corporation  Is  one  created  for  the  ad- 
vancement of  some  private  end,  such,  for  In- 
stance, as  a  bank,  turnpike,  or  railroad  cor- 
X>oratlon.  But  as  their  objects,  to  a  greater 
or  less  extent,  affect  the  whole  community, 
and  they  derive  their  existence  from  the  con- 
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sent  of  the  public,  they  in  a  measure  partake 
of  a  public  nature;  so  much  so  that  they 
may  be  compelled  by  mandamus  to  perform 
the  duties  imposed  upon  them  by  law,  al- 
Ihough  it  is  a  fundamental  principle  that 
mandamus  only  lies  in  a  matter  of  public 
concern.  •  •  *  The  law  upon  the  right 
to  resort  to  mandamus  to  compel  a  corpora- 
tion to  admit  or  restore  a  person  to  an  office 
in  such  corporation  Is  of  ancient  date,  for  in 
Bacon's  time  it  was  laid  down  as  a  general 
rule,  'that  where  a  man  is  refused  to  be  ad- 
mitted, or  wrongfully  turned  out  of  any  of- 
fice or  franchise  that  concerns  the  public  or 
the  administration  of  Justice,  he  may  be  ad- 
mitted or  restored  by  mandamus.'  And  on 
this  foundation  it  had  been  adjudged  and  ad- 
mitted in  a  variety  of  cases  that  if  a  mayor, 
lilderman,  burgess,  common  councilman,  free- 
man, or  other  person,  members  of  a  corpo- 
ration, having  a  franchise  or  freehold  there- 
in, be  refused  to  be  admitted,  or  being  ad- 
mitted, be  turned  out  or  disfranchised  with- 
out Just  cause,  be  may  have  his  remedy  by 
writ  of  mandamus.  But  in  order  to  warrant 
the  issuing  of  the  writ  to  admit  or  to  re- 
store one  to  an  office,  it  must  appear  that  the 
office  claimed  is  a  public  office.  And  it  has 
often  been  a  matter  of  controversy  what  shall 
be  said  to  be  a  public  office.  It  has,  however, 
long  since  been  decided  that  a  town  clerk, 
recorder,  and  clerk  of  the  peace,  a  constable, 
and  even  a  sexton,  a  parish  clerk,  and  clerk 
of  the  city  works,  were  officers  of  so  public 
a  character  as  to  come  within  the  jule.  The 
writ  bus  often  been  made  use  of.  In  modern 
practice,  to  admit  or  restore  to  an  office ;  and 
the  rule,  as  above  laid  down,  seems  to  have 
been  unchanged."  So  far  he  has  referred  to 
a  vacant  office.  Be  then  says:  "But  when 
an  office  is  already  filled  by  a  person  who 
has  been  admitted  and  sworn,  and  is  in  by 
color  of  right,  a  mandamus  is  never  issued 
to  admit  another  person.  The  proper  reme- 
dy for  the  applicant  is  by  a  quo  warranto. 
Moses  on  Mandamus,  pp.  148,  148,  and  150. 
In  the  case  of  Hamlin  v.  Digman,  41  How. 
Prac.  (N.  Y.)  132,  the  same  rule  was  held  to 
be  applicable  with  reference  to  the  office  ol 
collector  of  school  taxes,  who  had  been  ir- 
regularly Installed  in  office  under  a  parol  ap- 
pointment made  by  the  trustee  of  the  school 
district,  the  court  saying  that  while  he  was 
at  least  a  de  facto  officer  as  to  the  public 
and  third  parties,  his  title  to  the  office  could 
be  questioned  when  he  is  a  party  defendant 
•ind  is  sued  for  an  act  which  he  can  only 
Justify  as  an  officer,  but  so  far  as  the  officer 
himself  is  concerned,  a  proceeding  to  try  the 
right  to  the  office  between  the  government 
in  its  own  name  or  on  ttie  relatioo  at  another 


claimant  and  the  alleged  intruder,  must  be 
quo  warranto. 

But  our  statute^  as  we  have  seen,  pre- 
scribes the  remedy  of  quo  warranto  to  test 
the  validity  of  the  title  of  any  person  who  is 
alleged  to  have  usurped,  intruded  into,  or 
to  unlawfully  hold  or, exercise  the  functions 
of  any  public  office  or  any  franchise  or  any 
office  in  a  corporation  created  by  the  au- 
thority of  the  state.  Pell's  Revisal,  S  827 
It  also  provides  that  in  any  such  action 
brought  to  try  the  title  to,  or  right  to  hold, 
an  office,  the  court  shall  have  the  power  to 
issue  a  writ  of  mandamus  or  any  other  pro- 
cess which  may  be  necessary  and  proper  to 
carry  its  Judgment  Into  effect  and  to  induct 
the  successful  contestant  into  the  office  (sec- 
tion 841),  and  that  the  relator,  if  he  recovers 
and  when  he  has  been  qualified,  as  provided 
by  law,  to  take  upon  himself  the  execution 
of  the  office,  shall  demand  of  the  intruder 
all  the  books  and  papers  in  his  custody  'or 
within  his  power,  which  belong  to  the  office 
from  which  the  plaintiff  bad  been  excluded 
by  bim.  Section  843.  The  court  can,  of 
course,  issue  any  appropriate  process  to  en- 
force compliance  with  such  demand  by  a  re- 
fractory or  contumacious  defendant.  So  it 
appears  that  our  case  comes  directly  within 
the  terms  of  the  statute,  as  well  as  the  gen- 
eral principles  of  the  law,  to  which  we  have 
referred. 

The  provisions  of  section  834,  that  the  ac- 
tion stiall  be  brought  within  90  days  after 
the  induction  of  the  defendant  into  the  office, 
manifestly  does  not  apply  to  a  case  like  this 
one,  where  the  alleged  intruder  has  occupied 
the  office  more  than  90  days  before  the  plain- 
tiff's cause  of  action  accrued.  The  law  doed 
not  require  an  impossibility  and  it  will  not,' 
therefore,  bar  a  r^ht  to  sue,  by  the  lapse  of 
time,  upon  a  cause  of  action  whidi  did  not 
come'  into  existence  until  after  the  time  had 
expired.  No  laches  can  be  imputed  in  such  a 
case.  Revisal,  8  360;  Coomer  v.  Little,  1 
N.  C.  311;  Godley  v.  Taylor,  14  N.  O.  178: 
Commissioners  v.  MacRae,  89  N.  G.  95;  1 
Womack's  Digest,  No.  3063,  and  cases  dted. 

This  action  was  properly  dismissed.  The 
plaintiff,  upon  proper  application  to  the  At- 
torney General  and  compliance  with  the  law 
in  other  respects,  can,  with  his  consent,  ob- 
tain relief,  if  entitled  to  it.  In  the  mode  pre- 
scribed by  the  statute. 

We  direct  attention  to  the  fact  that  there 
are  imperfections  In  the  act  providing  for 
the  appointment  of  a  treasurer  for  the  school 
committee  and  even  the  election  of  the  mem- 
bers of  that  committee,  to  the  end  that  they 
may  be  corrected  by  further  legislation,  it 
deemed  advisable.    AfflrmeiL 
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<S1  S.  C.  309) 

ATLANTIC  COAST  LINE  B.  CO.  t. 
SCHIRMER  et  al. 

(Supreme   Court  of  South   Carolina.     Dec.   1, 
1910.) 

1.  Appeal  and  E^ror  (§  1010*)— Piwdinos  of 
Fact — Concldsiveness. 

In  a  case  at  law  findings  of  fact  having 
an;  testimony  to  support  tliem  are  not  review- 
able on  appeal  by  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dijr.  |S  3970-3982;  Dec.  Dig.  { 
1010.*] 

2.  Cabbibbb  (§.177*) — Tebuination  or  Lia* 

BIXITY. 

A  carrier  which  on  demand  of  the  shipper 
accepted  and  assumed  the  responsibility  of  trac- 
ing the  shipment  and  reporting  delivery  if  made, 
so  that  the  shipper  might  enforce  payment  of 
the  consignee,  could  not  thereafter  claim  that 
its  responsibility  in  that  respect  terminated  on 
delivery  to  a  connecting  earner. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  177.*] 

9.  PayIONT  (I   85*)— BZCOTKBT— MlBTAKX    OT 

Fact. 

While  the  negligence  of  one  paying  money 
under  a  mistake  of  fact  does  not  in  all  cases 
preclude  his  recovering  it,  be  will  not  be  allowed 
to  do  so  if  the  situation  of  the  party  receiving 
it  has  thereby  been  materially  changed  so  that 
his  original  position  cannot  be  restored. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  $$  272,  281.  336;   Dec.  Dig.  {  85.*] 

4.  Paymint  (J  89*) — Recovebt— Mistake  of 
Fact— Change  in  Position  of  Pabtibs  — 
suiticienct  of  evidence. 

In  an  action  to  recover  money  paid  under 

a  mistake  of  fact,  evidence  held  to  show  that 

the   relative   situation    of   the    parties   had   so 

changed  as  to  preclude  recovery. 
[Ed.   Note.— For   other   cases,    see   Payment, 

Dec.  Dig.  S  89.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  C.  G.  Dantzer,  Judge. 

Action  by  the  Atlantic  Coast  Line  Rail- 
road Company  against  C.  O.  Schirmer  and 
another,  copartners  as  Jacob  S.  Schirmer  & 
Sons.  From  the  judgment,  plaintiff  appeals. 
Affirmed. 

The  report  of  P.  K.  Myers,  as  master,  re- 
fared  to  In  the  opinion,  is  as  follows: 

"To  the  Honorable  the  Court  of  Common 
Pleas: 

"All  Issues  of  law  and  fact  In  this  case 
were  referred  to  the  undersigned  master  by 
an  order  dated  October  9.  1909.  After  tak- 
ing testimony  and  hearing  argiunent,  I  have 
reached  the  following  conclusions  of  fact: 

"On  the  lOth  day  of  November,  1906,  the 
defendants  herein,  C.  C.  Schirmer  and  Wil- 
liam Schirmer,  trading  as  Jacob  S.  Schirmer 
&  Sons,  In  the  city  of  Charleston,  delivered 
to  the  plaintiff,  Atlantic  Coast  Line  Rail- 
road Company,  a  shipment  of  rice  valued  at 
$31.25  for  delivery  to  W.  R.  Wilson,  at 
Statesboro,  Ga.  Schirmer  filled  a  claim  with 
the  railroad  company  on  December  28,  1906, 
for  the  value  of  the  shipment,  having  previ- 
ously requested  that  the  goods  be  traced 
and   notifying  the   railroad   that   consignee 


reported  nondelivery.  The  claim  of  Schir- 
mer was  paid  by  the  plaintiff  company  on 
May  20,  190T.  On  or  about  May  23,  1906, 
the  railroad  company  Informed  Schirmer 
that  this  shipment  had  been  delivered  to' 
consignee  on  the  26th  day  of  November, 
lOOC,  and  demanded  a  return  of  the  amouirt 
of  claim  paid,  which  It  now  seeks  to  enforc»s 
in  this  case,  on  the  ground  of  mistake. 

"The  testimony  before  me  is  somewhat 
unusual  In  character,  consisting  of  a  depo- 
sition of  the  present  railroad  agent  at  the 
point  of  destination,  and  certain  admitted 
statements  in  the  shape  of  letters.  0>un8el 
for  defendant  was  not  present  at  the  tak- 
ing of  this  deposition  on  behalf  of  plaintiff, 
and  objects  to  its  competency  and  sufficiency 
as  to  proof  of  delivery.  I  shall  not  pass  up- 
on these  objections,  but  will  consider  the 
legal  question  as  if  all  the  facts  were  clear- 
ly proved. 

"Counsd  for  plaintiff  relies  upon  the  de- 
cisions of  the  Supreme  C!ourt  in  the  cases 
of  Broon  v.  Boyce,  4  Rich.  385;  Glenn  v. 
Shannon,  12  S.  C.  571;  Bragg  v.  Thompson, 
19  S.  C.  5T8— all  of  which  uphold  the  estab- 
lished principle  that  money  paid  under  a 
mistake  of  facts,  to  a  person  who  has  no 
grounds  in  conscience  to  retain  it,  can  be 
recovered.  In  each  of  these  cases  there 
was  a  mistake  of  facts,  and  It  will  be  fur- 
ther observed,  on  examination  of  the  deci- 
sions, that  there  was,  to  quote  Broun  v. 
Boyce,  4  Rich.,  at  page  391,  'no  subsequent 
change  of  relative  condition  •  •  •  be- 
tween them'  prior  to  the  bringing  of  the 
action  for  recovery.  . 

"How  did  the  mistake  of  facts  arise  re- 
sulting in  this  payment?  Defendants  bad 
information  from  consignee  that  the  ship- 
ment was  not  delivered,  and  transmitted 
that  Information  to  the  railroad  company, 
giving  Its  source.  The  responsibility  then 
rested  upon  the  railroad  company  to  trace 
the  shipment  and  report  delivery.  If  made,  to 
defendants,  so  that  they  might  enforce  pay- 
ment from  consignee.  With  a  denial  of  re- 
ceipt from  consignee,  defendants  had  no 
method  of  ascertaining  delivery  except  from 
the  railroad  company.  Five  months  after 
the  claim  was  filed,  the  railroad  company 
paid  the  claim,  and  one  year  after  payment 
notified  the  defendants  that  delivery  had 
been  made  on  November  26,  1906,  and  de- 
manded a  return  of  the  money.  The  testi- 
mony shows  that  la  the  interim  the  con- 
signee had  gone  out  of  business  and  moved 
away. 

"I  do  not  think  it  can  be  said  In  this  case 
that  the  payment  was  made  under  a  mis- 
take of  facts,  because  there  was  a  duty 
upon  the  plaintiff  to  ascertain  the  facts,  and 
more  than  reasonable  time  before  the  pay- 
ment was  made  In  which  to  do  so. 

"Nor  is  this  a  case  in  which  there  was 
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"at  mbseqnent  change  in  relative  condition^' 
Nor  can  defendants  be  said  to  have  been 
paid  money  which  they  have  no  grounds  in 
conscience  to  retain. 

"I  therefore  respectfujly  recommend  that 
the  complaint  be  dismissed  with  costs." 

W.  Huger  Fitzslmons,  for  appellant 
Bnrke,  Rivers  &  Erckmann,  for  respond- 
ents. 

HYDRICK,  3.  The  facts  of  this  case  are 
folly  and  clearly  stated  In  the  report  of  the 
master,  F.  K.  Myers,  Esq.,  whose  report  was 
confirmed  and  made  the  Judgment  of  the 
circuit  court  This  being  a  case  at  law, 
the  findings  of  fact  below,  having  any  testi- 
mony to  support  them,  are  not  reviewable 
by  this  court.  The  conclusions  of  law  based 
upon  the  facts  found  are  correct  The  tes- 
timony shows  that  the  shipment  went  over 
the  lines  of  three  connecting  carriers. 
Plaintiff  contends  that  as  the  bill  of  lad- 
ing was  not  in  evidence,  there  was  nothing 
to  show  a  contract  for  through  transporta- 
tion and  delivery,  and,  therefore,  the  pre- 
sumption arises  that  the  responsibility  of 
plaintiff,  the  initial  carrier,  terminated  upon 
its  delivering  the  shipment  to  the  next  con- 
necting carrier  In  good  order,  and  hence 
that  it  was  error  to  hold  that  the  respon- 
sibility was  upon  plaintiff  to  trace  the  ship- 
ment and  report  delivery,  if  made,  so  that 
defendants  might  enforce  payment  .of  the 
consignee.  The  testimony  shows  that,  up- 
on demand  of  the  defendants,  the  plaintiff 
accepted  and  assumed  that  responsibility, 
without  question,  from  which  a  reasonable 
Inference  may  be  drawn  that  It  was  bound 
by  the  contract  of  shipment  to  do  so.  De- 
fendants having  relied  upon  its  undertaking 
to  do  so,  it  will  not  now  be  allowed  to  re- 
pudiate the  responsibility. 

The  correspondence  between  defendants 
and  plaintiff's  agent  shows  that  before  the 
claim  was  paid  by  plaintiff,  defendants  called 
attention  to  their  claim  for  this  shipment 
several  times,  and  asked  for  a  report  upon 
it,  stating  that  the  goods  were  sold  on  30 
days*  time,  that  the  shipment  had  already 
been  out  for  50  days,  and  that  they  had  late- 
ly heard  that  the  consignee  was  "in  a  bad 
way  flnanclally,"  and  requesting  the  '"stop- 
page of  delivery,"  if  the  goods  should  ar- 
rive at  destination,  as  they  would  hold  the 
road  liable  for  them.  Nearly  four  months 
after  receiving  this  information,  plaintiff 
paid  the  claim,  and  not  until  a  year  after- 
wards did  it  notify  defendants  of  the  deliv- 
ery of  the  goods  and  demand  return  of  the 
money.  Defendants'  testimony  tended  to 
show  that  the  consignee  had  made  prompt 
payment  for  all  prior  shipments,  but  had 
never  paid  for  this  one,  and  that  In  the 
meantime,  he  had  gone  out  of  business  and 
moved  away  from  Statesboro,  and  defend- 
nnts  had  been  unable  to  locate  him. 


From  these  facta  and  drcamstaiiaea,  we 
cannot  say  that  the  finding  that  the  relative 
situation  of  the  parties  had  changed  was 
wholly  without  testimony  to  support  it 
While  even  the  negligence  of  one  paying 
money  under  a  mistake  of  facts  should  not 
In  all  cases,  preclude  his  recovering  it  he 
will  not  be  allowed  to  do  so.  If  the  situation 
of  the  i>arty  receiving  it  has  thereby  boen 
materially  changed  so  that  his  original  po- 
sition cannot  be  restored.  22  A.  &  EL  E^cy. 
L.  (2d  Ed.)  624. 

Affirmed. 


(Ill  Va.  476) 
BANDS  &  OLIVER  t.  QUIOO. 
{Supreme  Oourt  of  Appeals  of  Virginia.    Nor. 
17,  1910.) 

1.  Set-Off    and    C0UNTEBC1.AIM    (5    28*)  — 
Right  of  Set-Off— Contbact  Action. 

In  an  action  by  a  subcontractor  to  recover 
a  balance  due  under  his  contract,  the  principal 
contractor  could  set  off  any  damages  for  breach 
of  the  subcontractor's  contract  with  bim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  K  47,  48;  Dec.  IMg. 
S28.*] 

2.  CONTBACTS   (5  303*)  — Perfobmancb  — Bx- 

CUSKS  fob  NONFEIiFOBMANCE. 

That  other  subcontractors,  as  well  as  the 
principal  contractor,  were  prevented  from  com- 
pleting the  grading  and  construction  of  a  rail- 
road within  the  time  required  by  their  respective 
contracts,  would  not  prevent  the  principal  con- 
tractor from  recovering  damages  of  a  particular 
subcontractor  for  breach  of  his  contract  to  com- 
plete bis  part'  of  the  work  within  the  required 
time,  caused  by  a  fire  damaging  bis  equipment; 
the  express  words  of  the  contract  making  time 
of  the  essence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1409-1443;   Dec  Dig.  {  303.*] 

Appeal  from  Circuit  Court  Roanoke 
County. 

Action  by  William  H.  Qulgg  against  Sands 
Sc  Oliver,  in  which  defendants  set  up  a  coun- 
terclaim. From  a  Judgment  for  plaintiff  in 
part  without  allowing  defendants'  counter- 
claim, defendants  appeal.  Reversed  and 
rendered. 

Wilson  &  Hanson,  for  appellanlB.  *  Ball, 
Woods  &  Jackson,  for  appellee. 

KEITH,  P.  Sands  &  Oliver  had  a  con- 
tract with  the  Tidewater  Railway  Company 
for  the  construction  of  its  road  from  a 
point  near  Norfolk,  in  the  eastern  part  of 
the  state,  for  95  miles  in  a  westwardly  di- 
rection. The  construction  of  sections  86,  87, 
88,  89.  and  90  of  this  road  was  sublet  by 
the  general  contractors  to  William  H.  Qulgg. 
A  controversy  having  arisen  between  the 
contractors  and  the  subcontractor,  Qulgg 
filed  his  bill  in  the  circuit  court  of  Roanoke 
county,  in  which  he  claimed  that  there  was 
a  balance  due  him  for  the  retained  percent- 
age under  his  contract  of  $2,995.63;  on  a 
final    estimate.    $865.05;     for    extra    work, 
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$299.61;  damages  for  breach  of  contract, 
$4,500;  an  extra  allowance  of  3  cents  per 
yard  on  103,997  yards  of  extra  work,  $3,- 
119.91 ;  and  extra  work  allowed  by  resident 
engineer,  $103.90— aggregating  $11,884. 

When  the  cause  came  on  to  be  heard  upon 
the  bill  and  answer  and  the  exhibits  filed 
and  proofs  taken,  the  circuit  court  entered 
a  decree  for  the  Items  of  retained  percent- 
age, final  estimate,  and  compensation  for 
extra  work,  aggregating  $4,137.61,  and  dis- 
allowed the  residue  of  the  account  Sands 
&  Oliver  applied  for  and  obtained  an  appeal, 
which  brings  the  case  before  us  for  review. 

It  is  conceded  by  the  appellants  that  the 
appellee  earned  and  was  entitled  to  the  sev- 
eral items  which  made  up  the  amount  de- 
creed in  his  favor;  but  it  Is  claimed  that 
the  appellants  had  the  right  to  set  off 
against  these  amounts  certain  damages 
which  they  sustained  by  reason  of  the  fail- 
nre  of  appellee  to  comply  with  his  contract. 

The  contract  between  the  railway  compa- 
ny and  Sands  &  Oliver  provides  that  from 
the  Seaboard  Air  Line  crossing  (near  the 
eastern  terminus  of  the  road)  westwardly 
the  work  shall  be  completed  so  that  the 
railway  company  may  begin  laying  track 
on  the  1st  day  of  November,  1905,  and  can 
contlnuonsly  thereafter  lay  track  west- 
wardly at  the  rate  of  three-fourths  of  a  mile 
per  day,  without  being  delayed  by  the  work 
of  the  parties  of  the  second  part.  By  the 
contract  between  Sands  &  Oliver  and  Quigg, 
the  subcontractor,  it  Is  provided  that  90  per 
cent,  of  the  current  estimate  of  work  done 
should  be'  paid  to  the  subcontractor  as  an 
advance,  upon  certain  terms  and  stipula- 
tions which  need  not  be  further  noted,  but 
that  10  per  cent,  of  such  monthly  estimates 
should  be  retained  by  the  general  contract- 
ors until  the  work  was  completed  and  re- 
ceived by  the  engineer  and  the  contractor, 
"the  said  retained  percentage  to  be  held  by 
the  contractor  as  a  guaranty  of  the  faith- 
ful performance  of  this  contract  as  herein 
stipulated,  and  to  be  applied  as  herein  set 
forth."  By  section  4  of  the  contract  it  was 
agreed  that  the  subcontractor  should  begin 
work  on  or  before  the  same  day  as  Sands 
ft  Oliver's  contract,  and  complete  the  same 
on  or  before  the  same  day  as  Sands  &  Oli- 
ver's contract;  and  It  was  further  agreed 
that  the  subcontractor  should  "place  on  said 
work,  on  or  before  the  time  set  for  the  com- 
mencement of  the  said  work,  •  •  •  suf- 
ficient outfit  to  complete  work  in  contract 
time." 

By  the  fifth  article  of  the  agreement  it  is 
dedared  that:  "Time  Is  the  essence  of  this 
contract,  and  it  is  distinctly  understood  and 
agreed  that  the  contractor,  if  in  his  opinion 
It  Is  necessary  to  insnre  the  completion  of 
the  work  at  the  time  specified  in  this  con- 
tract, has  the  right  to  order  the  work  pros- 
ecuted at  such  points  and  with  such  forces 
as  he  deems  proper;  or  he  can  employ  addl- 
tlonal  forces  and  put  on  the  work  to  com- 


plete the  same  In  the  specified  time,  deduct- 
ing the  cost  of  such  additional  forces  from 
such  amount  as  may  be  du'e  the  subcontract- 
or on  monthly  estimates  and  retained  per- 
centage. It  is  further  agreed  that  the  con- 
tractor reserves  the  right.  If  in  his  opinion 
the  work  is  not  being  prosecuted  with  such 
forces  and  in  such  manner  as  to  insure  Its 
completion  in  the  contract  time,  to  declare 
this  contract  null  and  vo}d,  after  giving  the 
subcontractor  notice  in  writing.  In  this  case 
all  rights  of  the  subcontractor  under  these 
articles  of  agreement  shall  from  that  date 
cease,  and  the  contractor  may  at  once  pro- 
ceed to  enter  into  possession  of  the  work, 
or  any  part  of  it,  and  the  retained  percent- 
age of  the  subcontractor  is  hereby  forfeited 
to  the  contractor,  to  compensate  the  latter 
for  the  work  that  may  be  necessary  to  com- 
plete this  contract" 

Quigg  fell  behind  with  his  work,  and  It 
became  apparent  that  It  would  not  be  com- 
pleted within  the  period  stipulated  by  his 
contract  The  general  contractor  and  other 
contractors  were  also  in  arrears  with  their 
portion  of  the  work,  and  In  this  condition 
of  affairs  Sands  &  Oliver  entered  Into  a  sup- 
plemental agreement  with  the  railway  com- 
pany, by  which  an  extension  of  time  was 
granted  for  the  completion  of  the  work. 
This  agreement  was,  of  course.  In  the  In- 
terest of  the  subcontractors,  and  in  the  case 
of  the  contract  which  was  sublet  to  Quigg 
for  sections  86  to  90  the  contractors  were 
given  until  August  15,  1906,  to  complete  the 
work  so  that  tracklaylng  might  begin  on 
the  east  end  thereof. 

It  win  be  observed  that  when  the  sup- 
plemental contract  was  entered  Into  the 
tinie  within  which  Qulgg's  work  was  to  have 
been  completed  had  already  expired.  By  one 
of  the  terms  of  the  supplemental  contract  it 
was  agreed  that  "for  each  and  every  day 
after  the  expiration  of  the  dates  herein  men- 
tioned on  the'  various  sections  said  contrac- 
tors shall  be  In  default  of  completing  his  said 
work  according  to  the  terms  of  this  agree- 
ment and  the  original  contract,  that  said 
contractor  shall  forfeit  and  pay  to  the  com- 
pany $100  as  liquidated  damages  to  said  com- 
pany, said  sums  of  money  to  be  retained  by 
the  company  from  any  money  It  may  be 
owing  said  contractor.  This  is  to  be  in  lieu 
of  any  other  damages."  And  by  section  8 
it  Is  provided  that  "the  contractor  will  im- 
mediately and  without  delay  place  sufBclent 
additional  force  upon  said  work.  Including 
two  additional  steam  shovels  and  outfits,  to 
enable  it  to  complete  its  work  as  herein 
provided,  and  It  is  further  agreed  that  if 
they  shall  fall  to  do  so  within  30  days  from 
this  date  said  company  shall  have  the  right 
under  Us  contract  to  enter  upon  said  un- 
finished portions  and  cause  the  same  to  t>e 
completed  at  the  expense  of  the  contractor." 

The  evidence  shows  that  Qnlgg  did  not 
so  prosecute  his  work  as  to  enable  him  to 
finish  it  within  the  stipulated  time,  though 
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he  was  frequently  importuned  upon  tbe  sub- 
ject, urged  to  put  on  additional  forces,  and 
was  finally  notified  verbally  that  the  con- 
tractors would  proceed  to  employ  additional 
forces  and  put  them  on  the  work,  so  that  It 
might  be  completed  within  the  specified  time. 
In  order  to  avoid  the  penalty  of  $100  per 
day  above  set  out  The  evidence  proves  that 
In  doing  this  work,  which  it  was  the  duty 
of  Quigg  to  have  done,  and  which  he  failed 
to  do.  Sands  &  Oliver  expended  sums  of  mon- 
ey largely  in  excess  of  the  amount  decreed 
in  Qulgg's  favor. 

As  to  the  retained  percentage,'  It  would 
seem  that  by  the  express  terms  of  the  con- 
tract between  Sands  &  Oliver  and  Qulgg  they 
had  the  right  of  set-off,  for  the  contract  says: 
"The  said  retained  percentage  to  be  held  by 
the  contractor  as  a  guaranty  of  the  faithful 
performance  of  this  contract  as  herein  stip- 
ulated." But  upon  general  principles  gov- 
erning the  right  of  set-off,  independently  of 
the  terms  of  the  contract,  Sands  &  Oliver 
had  the  right  to  have  allowed  in  their  favor 
any  demand  that  they  might  establish 
against  Qulgg  for  breach  of  his  contract  with 
them. 

The  contention  of  tbe  appellee  is  that  ap- 
];)ellant8  were  proceeding  under  that  clause 
of  their  contract  with  Qulgg  which  author- 
izes them,  if  in  their  opinion  the  work  was 
not  being  prosecuted  with  such  forces  and 
in  such  manner  as  to  insure  its  completion 
In  the  contract  time,  to  declare  the  contract 
null  and  void  after  giving  the  subcontractors 
notice  in  writing. 

We  do  not  think  the  record  sustains  this 
position.  TVe  are  of  opinion  that  the  con- 
tractors were  acting  under  that  clause  of 
their  contract  which  authorizes  them  to  em- 
ploy additional  forces  and  put  them  on  the 
work  to  complete  the  same  within  the  speci- 
fied time,  deducting  the  cost  of  such  addition- 
al forces  from  such  amount  as  may  be  due 
the  subcontractor  on  monthly  estimates  and 
retained  percentage. 

Counsel  for  the  appellee  suggests  that  not 
only  their  client,  but  the  appellants  and 
every  other  subcontractor  mgaged  on  the 
90  miles  of  road,  were  in  default;  but  it 
is  not  perceived  that  this  suggestion  excuses 
the  appellee  from  a  compliance  with  his  con- 
tract. All  who  were  engaged  upon  the  work 
suffered  from  bad  weather  and  from  the 
many  casualties  incident  to  such  employment, 
and  the  appellee  seems  to  have  been  delayed 
by  the  result  of  a  fire  which  consumed  bis 
equiiftuent,  including  much  of  his  live  stock ; 
but  these  considerations  cannot  control  the 
express  terms  of  the  contract  Into  which  the 
parties  entered.  From  tbe  very  nature  of 
the  work,  time  was  of  the  essence  of  the 
contract,  and  it  is  expressly  so  declared  upon 
Its  face. 

We  are  of  opinion  that  the  appellants 
should  have  been  allowed  to  set  off  their  de- 


mands against  the  sums  allowed  to  tbe  ap- 
pellee  in  the  decree  appealed  from,  and  that 
the  decree  of  the  circuit  court  should  be  re- 
versed ;  and  this  court  will  proceed  to  enter 
such  decree  as  that  court  should  bav«  en- 
tered. 
Reversed. 

CARDWELLk  3.,  absent 


(Ul  Vo.  469) 
MURPHY  et  al.  v.  CITY  OP  RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov, 
17,  1910.) 

HOMKSTEAD    (SA3S>*)— RIGHT   OF    WIDOW— EX- 
EMPTIONS—TAXES. 

Code  1873,  c.  183,  (  1  (Code  1904,  {  3630), 

entitles  every  householder  to  hold  his  property 
claimed  as  a  homestead  exempt  from  levy,  eta, 
except  for  certain  demands,  inciudiug  taxes^ 
etc.,  as  provided  by  section  15.  Code  1873,  c. 
183,  S  8,  provides  that  the  homestead  shall 
continue  after  the  homesteader's  death  for  the 
benefit  of  the  ^widow  and  children  until  their 
death  or  marriage,  after  which  it  shall  pass  ac- 
cording to  the  law  of  descents  or  as  devised  by 
the  householder  subject  to  all  his  debts.  Held, 
that  the  statutes  did  not  vest  in  the  widow  an 
estate,  but  merely  gave  her  the  right  to  hold  the 
homestead  exempt  from  execution  for  certain 
of  the  husband's  debts,  for  which  It  would  have 
been  exempt  during  the  husband's  life,  but  that 
taxes  were  a  lien  upon  the  fee-simple  estate 
during  tbe   widow's  lifetime. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  S§  254-258;    Dec.  Dig.  {  139.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Action  by  thfe  City  of  Richmond  against 
Prank  C.  Murphy  and  others.  From  a  decree 
for  plaintiff,  defendants  appeal.    Affirmed. 

John  A.  Lamb  and  Samuel  A.  Anderson, 
for  appellants.  H.  R.  Pollard  and  Geo. 
Wayne  Anderson,  for  appellee. 

CARDWELIi,  J.  This  suit  in  chancery 
was  instituted  by  the  city  of  Richmond 
against  the  children  and  heirs  at  law  of 
James  Murphy,  deceased,  for  the  purpose  of 
collecting  certain  taxes  due  the  city,  assessed 
against  James  Murphy  In  his  lifetime  and 
some  years  after  bis  death,  upon  certain  real 
estate  owned  by  him  situated  In  the  city  of 
Richmond. 

The  "agreed  facts"  out  of  which  this  ap- 
peal arises  are  as  follows:  That  James 
Murphy  was  the  owner  of  the  real  estate  in- 
volved in  these  proceedings;  that  Murphy 
became  indebted  to  various  people,  and  cer- 
tain Judgments  were  obtained  against  him; 
that  in  order  to  protect  himself  and  family 
he,  on  the  lotli  day  of  January,  1878,  exe- 
cuted his  homestead  deed  and  caused  the 
same  to  be  recorded  In  the  clerk's  ofilce  of 
the  chancery  court  of  the  city  of  Richmond ; 
that  on  the  15th  day  of  March,  18S4,  James 
Murphy  died,  leaving  a  widow,  Ann  Mur- 
phy, and  three  children  (who  are  the  defend- 
ants to  this  suit);  that  Ann  Murphy  con- 
tinued to  occupy  the  property  In  question  un- 


•For  otlier  cases  see  same  topic  uiU  sectioa  NUMBBR  in  Dec.  Dlf.  A  Am.  Dig.  Key  No.  Serle*  ft  Rep'r  Indexe* 
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til  her  deatb,  on  tbe  lOtb  day  of  October, 
1001;  that  she  never  remarried,  and  claimed 
the  right  to  the  possession  of  said  property 
by  reason  of  the  homestead  deed  executed 
and  recorded  by  her  husband  as  aforesaid. 
It  further  appears  from  the  agreed  facts  that 
all  of  the  taxes  sought  to  be  recovered  In  this 
suit  were  assessed  in  the  name  of  James 
Murphy,  both  l)efore  and  after  his  death, 
which  occurred,  as  stated,  on  March  15,  1884. 

The  cause  was  referred  to  a  commission- 
er of  the  court,  who  reported  that,  by  rea- 
son of  the  homestead  deed  of  James  Murphy, 
Ann  Murphy,  bis  widow,  tooli  and  held  a 
hfe  estate  in  the  real  estate  set  apart  in 
the  homestead  deed,  from  the  date  of  James 
Murphy's  death  nntll  her  own  death,  and 
that  tbe  taxes  claimed  by  tbe  city  were  not 
a  Uen  upon  said  property  during  the -widow- 
hood of  Ann  Murphy,  but  only  upon  her  life 
estate  therein.  To  this  report  the  city  of 
Richmond  excepted,  which  exception  was 
sustained ;  the  court  holding  the  taxes  claimed 
in  the  bill  as  due  the  city  to  be  a  lien  on  the 
fee-simple  right  to  the  property,  and  from 
the  decree  so  holding  the  case  is  brought 
here  on  appeal. 

The  only.assignment  of  error  is  to  the  sus- 
taining of  the  exceptions  to  the  commlssion- 
er'B  reiport,  thereby  overruling  the  contention 
of  appellants  that  the  homestead  deed  of 
James  Murphy  had  the  effect  of  creating  up- 
on his  death  a  life  estate  in  his  widow  In 
the  property,  and  as  a  consequence,  during 
that  period — that  Is,  from  the  death  of 
James  Murphy  in  1884  to  tbe  death  of  his 
widow  In  1901 — under  the  ruling  of  this 
court  in  Tabb  v.  Ck>mmonweaIth,  98  Va.  47, 
34  S.  E.  946,  51  L.  R.  A.  283,  there  was  no 
lien  for  delinquent  taxes  on  the  real  es- 
tate set  apart  in  the  homestead  deed,  as 
against  tbe  so-called  remaindermen,  who  are 
the  appellants. 

In  Tabb  v.  Commonwealth,  supra,'  Mrs. 
Tabb  held  a  life  estate  In  the  lands  assessed 
with  taxes  against  her,  by  virtue  of  a  deed 
of  conveyance  settling  upon  her  and  her  hus- 
band for  their  Joint  lives,  with,  the  remainder 
to  tbe  survivor  for  life,  with  remainder  to 
their  children,  and  under  the  statutes  relat- 
ing to  the  assessment  of  property  for  taxa- 
tion, reviewed  dt  length  in  the  opinion  by 
Rlely,  J.,  the  property  was  rightly  assessed 
for  taxation  against  Mrs.  Tabb,  the  tenant 
thereof  for  life  having  the  freehold  In  pos- 
session, and  the  remedy  for  the  enforce- 
ment of  the  lien  for  tbe  taxes  and  levies 
could  only  be  against  the  life  estate. 

In  the  case  before  us,  neither  the  Consti- 
tution nor  the  statute  giving  to  a  householder 
and  head  of  a  family  the  right  to  hold  ex- 
empt from  levy,  etc.,  for  the  benefit  of  him- 
self or  his  widow,  etc.,  property  of  a  limited 
value,  creates  in  the  husband,  or  his  wife 
who  survives  him,  any  legal  estate  whatever, 
but  only  provides  for  the  protection  of  prop- 
erty set  apart  and  claimed  as  a  homestead 
against   levies,    execution,   etc,   while   held 


by  the  householder,  his  widow,  unmarried 
daughters,  or  infant  children. 

Article  11,  i  1,  of  the  Constitution  entitles 
a  householder,  etc.,  "to  hold  exempt  from 
levy,  seizure,"  etc.,  "under  any  execution,  or- 
der or  other  process,  Issued  on  any  demand 
for  any  debt,"  etc.,  "his  real  and  personal 
property  or  either  •  •  •  to  the  value  of 
not  exceeding  two  thousand  dollars^  to  be 
selected  by  him";  and  by  section  5  of  the 
same  article  the  General  Assembly  was  re- 
quired at  Its  first  session  to  prescribe  "In 
what  manner  and  on  what  conditions  the 
said  householder  or  head  of  a  family  shall 
thereafter  set  apart  and  hold  for  himself  and 
family  a  homestead  out  of  any  property  here- 
by exempted." 

Conceding  that  these  provisions  of  tbe  Con- 
stitution were  broad  enough  to  empower  the 
Legislature  to  create  in  or  carve  oat  of  the 
exempted  property  an  estate  which  would 
be  or  become,  as  to  the  real  estate,  a  free- 
hold, an  examination  of  the  statute  will  dis- 
close, we  think,  that  the  Legislature  did  not 
exercise  such  power,  but  went  only  to  the 
extent  of  protecting  property  claimed  as  a 
homestead  against  levies,  executions,  etc. 
The  statute,  which  became  section  1  of  chap- 
ter 183  of  tbe  Code  of  1873,  which  Is  now  sec- 
tion 3630  of  the  Code  of  1904,  with  only  a 
limitation  as  to  assessments  after  a  named 
date,  provides  that  every  householder  or  head 
of  a  family,  as  provided  for  in  the  Consti- 
tution, shall  be  entitled  to  hold  bis  real  es- 
tate or  personal  property,  etc.,  claimed  as  a 
homestead,  exempt  from  levy,  etc.,  under  the 
process  of  any  court,  except  for  demands  of 
a  specified  character,  among  them  being  "for 
a  lawful  claim  for  any  taxes,  levies  or  as- 
sessments accruing  after  tbe  1st  day  of 
June,  1866." 

By  section  4,  c.  183,  Code  1873,  In  order 
that  the-  householder  might  be  entitled  to 
the  benefit  of  a  homestead  exemption,  he  was 
required  to  "declare"  by  deed  duly  recorded 
In  the  county  In  which  such  homestead,  or 
the  greater  part  thereof,  is  situated,  his  In- 
tention to  claim  such  homestead,  with  a  de- 
scription of  the  property  so  claimed  as  a 
homestead.  Section  8  of  the  same  chapter  of 
the  statute — relied  on  by  appellants  to  sup- 
port their  contention  that  the  widow  of  James 
Murphy  held  a  life  estate  in  the  real  estate 
set  apart  In  his  homestead  deed,  against 
which  the  taxes  now  claimed  by  the  city  of 
Richmond  could  rightly  have  been  and  ought 
to  have  been  assessed  and  collected — is  as 
follows:  "The  homestead  provided  In  this 
act  shall  continue  after  his  death,  for  the 
benefit  of  the  widow  and  children  of  the  de- 
ceased until  her  death  or  marriage,  •  •  • 
after  which  It  shall  pass,  according  to  the 
law  of  descents,  as  other  real  estate,  or  as 
may  be  devised  by  said  householder,  not  be- 
ing subject  to  dower,  yet  subject  to  all  tbe 
debts  of  the  said  householder  or  bead  of  a 
family." 

Under  the  statute  carrying  Into  effect  ths 
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constitutional  provision  for  a  homestead  to 
a  householder  and  head  of  a  family— chap- 
ter 183,  Code  1873 — ^no  estate  was  created 
other  tluta  that  which  the  householder  had 
before;  nor  does  any  proTisIon  of  the  stat- 
ute vest  any  greater  or  different  estate  from 
that  which  the  householder  previously  had; 
and,  this  being  unquestionably  true,  certain- 
ly the  homestead  declaration  of  the  husband 
does  not  create  or  vest  in  bis  wife  surviving 
him  an  estate  within  the  contemplation  of 
law,  but  there  is  provided  by  the  statute 
merely  an  extension  to  the  wife  of  the  hus- 
band's right  to  hold,  exempt  from  execution 
for  certain  debts  of  the  husband,  the  home- 
stead property.  She  could  not  continue  to 
hold  a  greater  estate  or  right  in  the  property 
than  the  husband  could  have  held  against  a 
claim  on  execution  issued  for  a  debt  against 
which  the  homestead  exemption  was  not  au- 
thorized, such  as  a  fiduciary  debt,  taxes  or 
assessments  due  the  state  or  any  county,  city, 
or  town.  Section  15  of  the  statute,  supra, 
expressly  provided  that  the  daim  of  the 
homestead  should  not  prevent  the  collection 
of  a  debt  "for  a  lawful  claim  for  any  taxes, 
levies  or  assessments  accruing  after  the  first 
day  of  June,  1866." 

Appellants  in  tliis  case  do  not  deny  that 
the  real  estate  claimed  as  a  part  of  James 
Murphy's  homestead  Is  liable  for  the  taxes, 
etc.,  claimed  by  appellee  assessed  against  him 
up  to  his  death  and  after  the  death  of  his 
widow,  but  that  during  the  years  that  the 
widow  held  the  property,  the  taxes,  etc., 
should  have  been  assessed  against  her,  and 
as  this  was  not  done  the  claim  of  appellee 
for  the  taxes,  etc.,  assessable  during  that  pe- 
riod cannot  be  enforced  against  the  property 
in  question  to  the  prejudice  of  the  apx>ellants. 
Now  this  would  be  unquestionably  true,  if  an 
estate  for  life  had  been  created  by  deed  or 
otherwise  in  the  widow  of  James  Murphy,  as 
was  the  case  inTabb  t.  Commonwealth,  su- 
pra, and  not  merely  a  right  to  hold  exempt 
from  sale  under  any  execution,  order,  or  oth- 
er process.    White  v.  Owen,  80  Grat  43. 

In  the  case  Just  cited  the  opinion  says: 
"It  is  plain  that  the  whole  purpose  and  In- 
tent of  the  article  (article  11,  Const.,  supra) 
was  to  enable  the  owner  of  the  property,  if 
he  desired,  for  the  benefit  of  his  family,  to 
hold  so  much  Of  it  exempt  from  execution  or 
other  legal  process  as  did  not  exceed  $2,000. 
There  is  not  a  sentence  or  syllable  in  the 
whole  article  which  Indicates  a  purpose  to 
deprive  the  owner  of  the  property  of  his  Jus 
dlsponeudi,  or  to  hold  it  exempt  from  seizure 
and  sale, '  except  under  execution,  order  or 
other  Judicial  process.  Nor  is  there  in  the 
deed  of  homestead  which  he  is  authorized  to 
make  by  the  act  of  assembly,  pursuant  to  the 
fifth  section  of  this  article  of  the  Constitu- 
tion. It  is  not  an  alienation  of  his  property. 
It  does  not  divest  him  of  his  title  and  vest 
it  in  others.  It  is  merely  designed  to  set 
apart— to  designate — ^the  portion  of  his  prop- 


erty which  he  claims  to  hold  under  the  home- 
stead provision  of  the  Constitution,  exempt 
from  seizure  and  sale  under  any  execution, 
order,  or  other  legal  process,  and  to  give  no- 
tice of  it  to  the  world." 

In  that  case  the  opinion  takes  It  as  a  oon- 
cessum  that  the  homestead  deed  does  not  pass 
any  title  to  the  homestead  projperty,  and  de- 
clares that  the  deed  does  not  have  the  ef- 
fect of  creating  a  trust  See,  also.  Helm  v. 
Helm,  30  Qrat.  404 ;  Llnkenhoker  v.  Detrlck, 
81  Va.  44>  S9  Am.  Rep.  648 ;  Barker  v.  Jenk- 
ins, 84  Va.  895,  6  S.  E.  459. 

"The  homestead  estate  or  right  la  purely  a 
creation  of  the  Constitution  or  statute,  and 
there  is  no  precisely  similar  Interest  or  es- 
tate known  to  the  common  law.  The  entire 
object  of  the  homestead  exemption  laws  is 
to  secure  a  homestead — in  most  Jurisdictions 
a  home  for  the  family — and  no  infringement 
upon  rights  of  property  and  titles  is  intend- 
ed, except  such  as  may  be  necessary  for  this 
object  A  claim  of  homestead  does  not  give 
any  new  title,  nor  does  it  strengthen  or  en- 
large the  one  existing."  15  Am.  &  Eng. 
Ency.  Ll  (2d  Ed.)  526,  527.  See,  also,  Waples 
on  Homestead  Ex.  p.  265;  Washburn  on  Real 
Prop.  (6th  Ed.)  i  640. 

In  Mahaffy  v.  MahafTy,  63  Iowa,  55,  18  N. 
W.  685,  the  opinion  says :  "The  right  of  the 
wife  to  continue  in  possession  and  occupancy 
of  the  homestead,  after  thedeath  of  her  hus- 
band. Is  not  a  right  or  interest  in  his  estate 
which  she  takes  by  inheritance,  but  is  en- 
tirely distinct  from  her  interests  which  she 
takes  by  virtue  of  that  right  It  is  a  mere 
personal  right  to  occupy  and  possess  the 
premises,  but  is  unaccompanied  by  any  ti- 
tle or  property  interest  therein." 

We  have  been  cited  for  appellants  to  a 
number  of  cases  decided  in  other  states  hav- 
ing  a  constitutional  provision  and  statute 
providing  a  homestead  exemption  similar  in 
many  respects'  to  ours;  but  upon  an  exam- 
ination of  these  cases  we  find  that,  in  so  far 
as  they  appear  to  sustain  appellants'  con- 
tention, the  holding  of  the  courts  is  due  to 
the  peculiar  features  of  the  homestead  pro- 
vision under  consideration,  as  applied  to  the 
facts  of  the  particular  case,  and  not  by  rea- 
son of  the  view  that  the  homestead  provi- 
sions created  a  new  estate  either  in  the  hus- 
band claiming  the  benefit  of  the  exemption, 
or  in  his  widow  holding  the  property  after 
his  death,  and  not  merely  an  exemption  or 
right  of  occupancy  under  the  statute.  At  all 
events,  in  so  far  as  these  cases  are  In  con- 
flict with  the  view  that  the  right  of  the  wife 
to  continue  in  the  possession  and  occupancy 
of  the  homestead,  after  the  death  of  her  hus- 
band, is  a  mere  personal  right  to  occupy  and 
possess  the  premises,  unaccompanied  by  any 
title  to  or  property  interest  therein,  they  do 
not  command  our  approval. 

The  seeming  conflict  or  diversity  of  the 
courts  in  the  various  states  of  the  Union  is 
accounted  for  in  21  Cyc.  p.  579,  as  follows : 
"There  is  a  diversity  of  holding  as  to  the 
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natnre  of  the  estate  or  Interest  which  is 
trassmltted  to  the  surriTing  wife,  due  to  a 
difference  in  the  provisions  of  the  different 
statutes.  Under  some  statutes  the  wife 
takes  a  fee-si|nple  title;  the  rule  applying 
equally  to  property  which  was  the  husband's 
alone,  or  which  was  a  community'  homestead. 
By  other  homestead  laws  she  has  a  condi- 
tional estate  for  life,  which  is  characterized 
as  a  mere  right  of  occupancy." 

This  view  was  taken  by  this  court  in  Blose 
▼.  Bear,  87  Va.  1T7,  12  S.  E.  294,  11  L.  R. 
A.  705,  where,  In  referring  to  the  diversity  of 
holding  by  the  courts  of  other  states  as  to 
the  nature  of  the  estate  or  interest  which  Is 
held  In  the  property  claimed  as  a  homestead, 
the  opinion  says:  "But  the  answer  to  all 
this  Is  found  in  the  character  of  our  home- 
stead exemption,  which,  unlike  that  in  most 
of  the  other  states,  is  not  so  much  an  estate 
In  land  as  a  right  of  occupancy,  which  can- 
not l>e  disturbed  while  the  homestead  char- 
acter exists.  This  view  of  the  homestead  ex- 
emption was  first  taken  by  the  late  lamented 
chancellor.  Judge  Edward  H.  Fitzhugh,  In 
the  case  of  Richardson  v.  Butler,  etc.,  report- 
ed in  1  Va.  Law  J.  120 ;  and  the  same  gen- 
eral view,  although  expressed  in  different 
language,  has  been  repeatedly  taken  by  this 
court  since.  Scott  v.  Cheatham  et  al.,  78  Va. 
83 :   Lindsay  v.  Murphy,  76  Va.  42&" 

Since,  therefore,  the  decisions  of  our  own 
appellate  court  hold  that  neither  our  Con- 
stitution nor  our  statute,  giving  the  right  to 
a  householder  to  hold  for  himself  or  his  wid- 
ow a  homestead,  created  either  In  the  hus- 
band'or  the  widow  any  legal  estate  whatever, 
but  merely  a  right  to  hold  the  property  set 
apart  as  a  homestead,  exempt  -from  levy,  sei- 
zure, etc.,  under  the  process  of  any  court,  ex- 
cept demands  of  a  specified  character  (among 
the  excepted  demands  being  "for  a  lawful 
claim  for  any  taxes,  levies  or  assessments 
accruing  after  the  first  day  of  June,  1866"), 
the  property  of  James  Murphy  set  apart  by 
him  as  a  homestead  could  properly  have  l>e€n 
assessed  for  taxation,  either  state  or  city, 
dnring  the  period  that  his  widow  conHnued 
to  hold  and  occupy  the  same  under  the  stat- 
ute after  his  death,  only  In  the  name  of 
James  Murphy,  as  was  done,  or  James  Mur- 
phy's estate. 

It  follows  that  we  are  of  opinion  that  the 
decree  appealed  from  is  right,  and  it  is  af-« 
firmed. 

AflSrmed. 

HARRISON,  J.,  absent. 


(lU  Vs.  6X) 

WOOD  et  al.  v.  TREDWAT  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

17,  1910.) 

1.  Wnxs  (5  191  *>  — Revocation  —  BiBTH  of 
Child. 

At  common,  law,  the  birth  of  a  chiW  after 
the  execution  of  a  will  does  not  revoke  it ;  but 


under  the_  rule  of  constructive  revocation,  es- 
tablished in  equity,  the  will  was  revoked  as  to 
the  interests  of  a  child  not  named  therein  or 
otherwise  provided  for,  under  the  presumption 
that  testator  did  not  intefld  to  dismberit  such 
child. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {$  469-478;   Dec.  Dig.  {  191.*] 

2.  Descent  and  Distribution  (S  47*)— Rev- 
ocation—Bibth  or  Child. 

Code  1904,  {  2527,  entitled  "Provision  for 
Pretermitted  Children,  Where  No  Child  Living 
When  Will  Made,"  provides  that  if  any  person 
die  leaving  a  child  and  a  will,  made  when  testa- 
tor bad  no  living  child,  wherein  any  child  be 
might  have  is  not  provided  for  or  mentioned, 
snch  will,  except  so  far  as  it  provides  for  the 
payment  of  testator's  debts,  shall  be  construed 
as  if  the  devises  and  bequests  therein  had  been 
limited  to  take  effect  in  the  event  that  the  child 
shall  die  nnder  the  age  of  21  years,  unmarried 
and  without  issue;  and  section  2517,  provides 
that  every  will  shall  be  revoked  by  the  marriage 
of  testator  or  testatrix.  HeJd  that,  where  a° 
will  is  made  before  birth  of  child,  it  cannot  take 
effect,  as  to  a  pretermitted  child  afterwards  bom 
to  testator,  unless  such  child  die  under  the  age 
of  21  years,  etc,  except  as  to  its  provisions  re- 
lating to  the  payment  of  testator's  debts,  and 
finally  becomes  void  upon  the  arrival  of  such 
child  at  the  age  of  21  years  or  its  marriage,  so 
that,  where  the  will  did  not  refer  to  any  child 
which  might  be  afterwards  bom  of  testatrix,  a 
provision  thereof  authorizing  testatrix's  hus- 
band, who  was  given  a  life  estate  in  her  prop- 
erty, to  drill  all  the  realty  in  his  discretion  and 
reinvest  the  proceeds,  became  inoperative  upon 
the  suinequent  birth  of  children,  in  the  same 
manner  as  the  devises  and  bequests  contained 
therein;  section  2517  not  preventing  such  con- 
struction of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §§  126-130;  Dec.  Dig. 
!  47.*] 

3.  Statctes  (I  181*)— Conbibuotior— Eaois- 
lative  Intent. 

Statutes  should  be  reasonably  construed, 
so  as  to  effectuate  the  legislative  intent. 

[Bd.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i§  259,  263 ;   Dec  Dig.  1 181.»] 

Appeal  from  Circuit  Court,  Greensville 
County. 

Action  by  one  Tredway  and  another  against 
one  Wood  and  others  to  recover  land.  From 
a  decree  for  complainants,  defendants  appeal. 
Affirmed. 

E.  C.  Palmer,  W.  Samuel  Goodwyn,  E.  R. 
yumbuU,  Jr.,  and  E.  P.  Buford,  for  appel- 
lants. R.  B.  Davis,  Leonidas  D.  Yarrell,  and 
H.  L,  Taylor,  for  appellees. 

CARDWELLv  J.  The  question  presented 
on  this  appeal  involves  a  construction  of  the 
statute,  now  section  2527  of  the  Code,  and 
arises  out  of  the  following  state  of  facts: 
Mrs.  WlUla  B.  Tredway,  n6e  Lundy,  on  or 
about  the  11th  of  October,  1892,  intermar- 
ried with  R  C.  Tredway,  a  widower  with 
four  children  of  his  first  marriage,  and  with- 
in three  months,  to  wit,  on  or  about  Janu- 
ary 4,  1803,  she  executed  her  holograph  will, 
making  no  reference  to  any  child  of  hers  that 
might  thereafter  be  bom,  which  will  is  as 
follows : 

"1,  WiUia  B.  Tredway,  being  of  sound  and 


•For  other  case*  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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disposing  mind,  do  make,  oMaln  and  appoint 
tbls,  my  last  will  and  testament. 

"Item  1.  I  give  to  my  busband,  E.  G. 
Tredway,  to  be  held  by  him  during  his  life, 
my  property,  both  real  and  personal ;  and 
he  may  In  bis  discretion  sell  any  or  all  of 
my  real  estate  and  reinvest  the  proceeds  In 
such  manner  as  be  may  deem  best,  whlq^  in- 
vestment may  be  either  In  real  or  personal 
property. 

"Item  2.  At  the  death  of  my  busband  I 
direct  that  my  property  be  equally  divided 
between  Guerrant  A.  Tredway,  Moses  Tred- 
way, R  O.  Tredway,  Jr.,  and  Hampden  S. 
Tredway. 

"Item  3.  I  appoint  my  husband,  E.  G. 
Tredway,  executor  of  this  my  will,  and  direct 
that  no  security  be  required  of  him. 

"Written  wholly  with  my  own  band,  sealed 
and  dated  4th  day  of  January,  1893." 

The  remaindermen  named  in  the  will  are 
the  children  of  B.  C.  Tredway,  and  after  the 
execution  of  the  will  the  testatrix  gave  birth 
to  two  children— one  born  in  August,  1894, 
and  the  other  In  April,  1897,  both  of  whom 
survived  their  mother  and  were  the  com- 
plainants In  this  suit  In  the  lower  court  and 
appellees  here.  In  August  1900,  Mrs.  Tred- 
way died,  and  in  September  following  her 
will  was  presented  and  probated  in  the  coun- 
ty court  of  Greensville  county,  and  her  hus- 
band, E.  C.  Tredway,  the  executor  therein 
named,  qualified  as  such  without  security, 
and  undertook  the  settlement  of  the  testa- 
trix's estate.  Subsequently,  by  various  deeds, 
B.  G.  Tredway,  professing  to  act  in  bis  own 
right  and  as  executor  of  his  deceased  wife's 
will,  conveyed  to  various  persons  portions  of 
the  real  estate  of  which  she  died  seised  and 
possessed,  but  no  part  of  the  proceeds  of  the 
sales  were  reinvested,  or  has  come  to  the  ap- 
pellees from  the  estate  of  tbeir  mother. 

In  February,  1907,  E.  C.  Tredway  died,  and 
shortly  after  his  death  this  suit  was  insti- 
tuted by  the  appellees,  acting  through  their 
aunt  as  next  friend,  making  the  claimants  of 
the  said  lands  conveyed  by  B.  O.  Tredway,  as 
aforesaid,  parties  defendant  to  their  bill; 
and  after  setting  forth  the  fact  that  the  will 
of  their  mother  had  been  executed  by  her 
long  prior  to  their  birth,  and  that  said  ex- 
ecutor bad  executed  deeds  to  the  various  par- 
ties named,  purporting  to  convey  to  them  the 
fee-simple  title  to  the  various  portions  of 
land  of  which  their  mother  died  seised,  and 
exhibiting  copies  of  said  deeds  with  their  bill, 
the  bill  proceeds :  "All  of  which  before-men- 
tioned deeds  purporting  to  convey  the  lands 
inherited  by  your  complainants  from  their 
mother,  W.-  B.  Tredway,  under  the  laws  of 
descent  of  the  commonwealth  of  Virginia, 
they  are  advised  and  believe,  and  now  here 
charge,  to  be  null  and  void  as  to  your  com- 
plainants, and  passed  no  further  estate  than 
that  held  by  curtesy  of  their  father,  E.  C. 
Tredway,  and  that  the  title  of  the  grantees 


therein  terminated  at  the  death  of  said  El 
O.  Tredway,"  etc.  ' 

To  this  bill  the  defendants  below,  appel- 
lants here,  demurred,  and  also  filed  their  an- 
swer, in  which  they  admitted  all  the  facts 
set  out  in  the  bill,  and  stated  that  they  did 
not  desire,  to  make  any  other  or  further  an- 
swer to  the  allegations  of  the  bill.  Where- 
upon the  circuit  court,  having  overruled  the 
demurrer  to  the  bill,  entered  the  decree  here 
complained  of,  which  adjudged,  among  other 
things,  that  the  ap{>ellees  recover  of  appel- 
lants the  several  parcels  of  land  claimed  by 
the  former  and  held  by  the  latter,  respective- 
ly, to  be  held  subject  only  to  the  conditions 
named  In  t^e  statute. 

The  assignments  of  error  Involve,  as  stat- 
ed, a  construction  of  section  2527  of  the  Code, 
as  applied  to  Mrs.  Tredway's  will.  The  title 
of  the  act  is,  "Provision  for  Pretermitted 
Children  Where  No  Child  Living  When  Will 
Made;"  and 'the  language  of  the  statute  Is 
as  follows:  "If  any  person  die  leaving  a 
child  •  •  •  and  leaving  a  will,  made  when 
such  person  had  no  child  living,  wherein  any 
child  he  might  have  is  not  provided  for  or 
mentioned,  such  -wUl,  exc^t  so  far  as  It  pro- 
vides for  the  payment  of  the  debts  of  the  tes- 
tator, shall  be  construed  as  if  tbe  devises 
and  l>equests  therein  had  been  limited  to  take 
effect  in  the  event  that  the  child  shall  die 
under  the  age  of  twenty-one  years,  unmar- 
ried and  without  Issue." 

The  contention  of  appellants  is  that  a  will 
made  by  a  testator  under  the  circumstances 
set  out  In  the  statute  is  operative,  except  so 
far  as  it  contains  devises  and  bequests  In  the 
strict  technical  sense  of  those  words;  and 
that  a  power  of  sale,  connected  as  it  Is  In  the 
win  under  consideration  with  a  life  estate 
in  land,  is  not,  strictly  speaking,  either  a  de- 
vise or  a  bequest,  and  therefore  its  operation 
is  not  prevented  by  the  statute,  but  that  a 
deed  made  in  pursuance  of  the  power  conveys 
tbe  title  away  from  the  heirs.  In  other 
words,  appellants  contend  that  the  statute 
only  prescribes  a  construction  to  be  placed 
upon  devises  and  bequests,  and  that  a  power 
of  sale  is  not  a  devise  or  bequest;  therefore 
It  follows  that  the  sales  made  by  E..  G.  Tred- 
way were  legal,  and  appellants  acquired  val- 
id titles  to  the  land  conveyed,  and  the  Inter- 
ests or  rights  of  appellees  secured  by  the 
statute  attached  only  to  the  proceeds  derived 
from  tbe  sales. 

On  the  other  hand,  appellees  contend  that 
tbe  provisions  of  the  statute  were  Incorporat- 
ed for  the  benefit  of  tbe  child,  and  that  the 
words  "devise"  and  "bequest,"  as  used  in  the 
statute,  were  intended  to  embrace  any  and 
all  dispositions  of  the  property  made  in  the 
win,  which  affected  or  changed  In  any  way 
the  title  of  the  pretermitted  child  to  that  por- 
tion of  tbe  estate  of  the  parent  to  which  It 
was  entitled  under  the  general  law.  Independ- 
ently of  the  will,  and  covers  the  case  of  an 
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alienation  under  the  power  given  In  the  will 
as  fully  as  tbe  direct  devise  of  the  same  prop- 
erty by  the  terms  of  the  will. 

At  common  law  birth  of  a  child  did  not  re- 
voke a  will  (Schouler  on  Wills,  p.  424  et  seq. ; 

2  Mln.  Inst  [3d  Ed.]  1036-1038),  and  It  was 
only  by  a  line  of  decisions  that  the  chancery 
courts,  following  immediately  after  the  en- 
actment of  the  statute  of  wills  in  England, 
establl^ed  a  rule  of  constructive  revocation 
of  a  will  as  to  the  interest  of  a  child  not 
mentioned  in  the  will  or  otherwise  provided 
for,  founded  upon  a  presumption  that  the  tes- 
tator did  not  intend  to  disinherit  tbe  child. 
This  principle  of  constructive  revocation  the 
courts  of  equity  derived,  notwithstanding  the 
peremptory  language  of  tbe  statute  of  frauds 
(29  Car.  II,  c.  A,  §  6),  from  considerations  of 
domestic  duty  and  convenience,  and  the  prin- 
ciple is  incorporated  into  the  Code  of  Vir- 
ginia with  material  modifications.  2  Mln. 
Inst  (4tb  E>d.)  1026,  1027.  And  the  reasons 
compelling  the  courts  to  this  Implied  revoca- 
tion are  very  clearly  stated  by  Roane,  J.,  In 
the  opinion  of  this  court  in  Terby  v.  Yerby, 

3  Call,  334,  thus:  "If  a  man  standing  in  a 
state  of  celibacy,  or  being  married  has  no 
children,  bequeaths  his  estate  to  those  who 
have  no  natural  or  moral  claim  upon  him  and 
afterwards  contracts  a  new  relation  which 
produces  those  who  have  the  strongest  of  all 
human  claims  upon  him  for  protection  and 
assistance,  in  the  absence  of  all  testimony 
relative  to  intention,  we  must  presume,  in 
honor  of  the  human  character  and  In  con- 
formity to  the  just  idea  that  no  man  Intends 
to  rebel  against  the  strongest  moral  and  nat- 
ural duties,  that  the  testator  had  forgotten 
the  existence  of  the  instrument,  or  had  sup- 
posed it  nullified  by  the  posterior  change  in 
his  situation.  We  must  not  readily  admit  a 
presumption  so  outrageous  against  everything 
just  and  proper,  so  militant  against  the  feel- 
ings of  human  nature,  as  that  a  parent  would, 
in  favor  of  strangers,  disinherit  his  whole  off- 
spring. By  strangers  I  here  mean  persons 
other  than  children  of  the  testator." 

The  chancery  rule,  however,  founded  upon 
the  presumed  intention  of  the  testator,  being 
liable  to  be  rebutted  by  proving  express  dec- 
larations of  his,  or  other  facts  showing  that 
no  such  Intention  existed  (2  Mln.  Inst,  supra; 
Terby  v.  Yerby,  supra;  Savage  v.  Mears,  2 
Rob.  570),  tbe  Legislature  of  Virginia  at  an 
early  day  incorporated  this  equitable  rule  In- 
to the  statutes  of  the  state,  thereby  making 
the  presumption  of  intention  absolute,  and 
providing  what  portion  of  the  estate  of  the 
parent  should  pass  to  the  pretermitted  child 
in  such  cases. 

Tbe  original  statute  (12  Hen.  St  at  Large, 
p.  140)  was,  in  some  of  its  features  at  least 
ambiguous,  and  soon  after  its  enactment  the 
Legislature  re-enacted  it,  omitting  only  Its 
ambiguous  words.  See  Collation  of  Acts  of 
General  Assembly  of  Virginia,  published  in 
pursuance  of  tbe  Act  Of  Assembly  passed 


January  26,  1802,  p.  IGO.  Tbe  several  stat- 
utes of  the  state  concerning  wills  were 
brought  together  in  the  Revlsal  of  1819,  and 
republished,  with  only  a  few  verbal  changes, 
as  sections  3  and  4,  c.  104.  These  statutes, 
which  we  do  not  deem  it  necessary  to  review 
here,  appeared  to  be  in  some  respects  unsatls- 
fuctory,  and  accordingly,  at  the  Revision  of 
1849,  they  were  re-enacted  as  sections  17  and 
18,  c.  122,  vol.  1,  Code  1849;  secOon  17  being 
substantially  identical  with  the  present  pro- 
visions of  section  2527  of  the  present  Code, 
now  under  review,  and  section  18  identical 
with  tbe  present  provisions  of  section  2528 
of  the  present  Code,  the  last-named  section 
making  provision  for  an  after-bom  child 
where  the  testator  makes  his  will  when  he 
tias  a  child  living,  which  section  has  no  bear- 
ing upon  section  2527  under  consideration; 
nor  do  we  think  that  section  2517,  which  pro- 
vides that  "every  will  made  by  a  man  or  wo- 
man shall  be  revoked  by  his  or  her  mar- 
riage," affords  light  as  counsel  for  appellants 
contend,  in  the  construction  of  section  2527. 

The  state  of  West  Virginia  is  the  only 
state,  80  far  as  we  have  been  able  to  find, 
having  a  statute  similar  to  section  2527  of 
,the  Code,  and  owing  to  the  difference  be- 
tween our  statute  and  those  of  other  states 
we  have  been  unable  to  find  a  precedent  di- 
rectly in  point;  the  question  here  presented 
never  having  arisen  in  this  court  or  in  the 
Supreme  Court  of  West  Virginia. 

It  would  seem,  however,  very  clear  that 
if  the  contentions  of  appellants  could  be  sus- 
tained, the  very  purpose  of  the  statute  might. 
In  many  cases  as  well  as  in  this,  be  wholly 
defeated,  and  that  the  successive  Legisla- 
tures, in  formulating  a  statute  which  would 
provide  in  all  cases  for  "pretermitted  chil- 
dren where  no  child  living  when  will  made," 
were  engaged  in  a  vain  undertaking.  All 
statutes  are  to  be  given  a  reasons  Die  con- 
struction, to  the  end  that  the  legislative  in- 
tent shall  be  regarded  and  given  effect 

In  this  case  it  is  to  be  borne  in  mind  that 
when  Mrs.  Tredway  made  her  will  her  hus- 
band had  no  rights  whatever  in  her  lands, 
and  that  when  he  made  the  conveyances  un- 
der which  appellants  claim  tbe  rights  of  ap- 
pellees to  the  lands  conveyed  had  been  fixed 
by  the  statute;  and  the  suggestion,  that  if 
Mrs.  .Tredway  did  not  desire  that  the  will 
she  had  made  should  stand  and  be  carried 
out,  she  would  have  changed  or  revoked  it, 
is  fully  met  by  the  counter  view  that  she  is 
presumed  to  have  known  or  been  advised  as 
to  the  statute  by  which  her  two  daughters' 
interests  in  her  property  would  be  preserved 
for  their  use  and  benefit 

That  it  is  the  duty  of  a  purchaser  to  see 
that  the  power  of  sale  under  which  he  buys 
is  good  and  effective  is  settled  law.  27  Am. 
&  Bng.  Enc.  of  L.  264.  And  where  one  at- 
tempts to  acquire  property  by  force  of  a 
will,  to  the  detriment  of  the  natural  heirs. 
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be  does  so  at  his  peril.  2  Min.  Inst.  1070  et 
seq. :   13  Enc.  Dig.  Va.  &  W.  Va.  780. 

If  the  power  of  sale  of  real  estate  con- 
ferred by  a  will  was  to  be  considered  as  sep- 
arate and  distinct  from  other  devises  In  the 
will,  as  well  as  the  provision  for  the  pay- 
ment of  testator's  debts,  surely  the  Legis- 
lature wonld  have  made  this  clear  In  the 
statute  itself.  In  our  view,  the  power  of 
sale  conferred  upon  B.  C.  Tredway,  under 
whom  appellants  claim,  cannot  be  separated 
and  distinguished  from  other  devises  in  the 
will  of  Mrs.  Tredway,  which  appellants  ad- 
mit are  void. 

Now,  as  to  whether  by  the  deeds  made  by 
M.  C.  Tredway  of  Mrs.  Tredway's  lands  he 
intended  to  convey  a  fee-simple  title,  or  only 
his  life  estate  therein  by  reason  of  his  curt- 
esy rights,  we  are  not  concerned.  As  Mrs. 
Tredway  was  the  wife  of  a  lawyer,  there 
can  be  but  little,  if  any,  doubt  that  she 
knew  that  if  she  died  without  issue  her  hus- 
band would  take  no  part  of  her  landed  es- 
tate, neither  would  his  children  by  a  former 
wife,  who  were  all  of  tender  years;  there- 
fore it  must  be  presumed  that  the  will  she 
made  was  for  the  express  purpose  of  pro- 
viding for  her  husband  and  bis  children  by  a 
former  wife,  only  in  the  event  she  died  with- 
out issue.  Certainly,  neither  by  express 
words  nor  necessary  implication  does  any 
other  Intention  appear  in  her  will.  Consid- 
ering the  circumstances  and  conditions  sur- 
rounding Mrs.  Tredway  when  she  made  her 
will  and  when  she  died,  the  conclusion  is  ir- 
resistible that  she  made  no  change  in  the 
disposition  of  her  property,  for  the  reason 
that  she  relied  on  the  statute,  the  title  of 
which,  as  stated,  la  "Provision  for  Preter- 
mitted Children,"  etc.;  and  relying  on  the 
statute  to  provide  for  her  children,  she  bad 
every  reason  to  believe  that  they  would  take 
ber  entire  estate  as  though  she  had  made 
no  will,  unless  they  both  died  under  the  age 
of  21  years,  unmarried,  and  without  issue. 

At  all  events,  we  are  of  opinion  that  the 
Intent  and  plain  meaning  of  the  statute  is 
that.  In  case  of  a  will  made  before  there  is 
any  child  in  being,  as  to  a  pretermitted  child 
afterwards  bom  to  the  testator  the  will  can- 
not go  Into  operation  unless  the  cbUd  dies 
under  the  age  of  21  years,  etc  In'  conse- 
quence of  which  all  of  the  provisions  of  such 
a  will,  except  those  relating  to  the  payment 
of  the  testator's  debts  or  to  the  appointment 
of  an  executor  (neither  of  which  would  af- 
fect the  rights  of  the  child),  become  Inopera- 
tive during  the  minority  of  the  pretermitted 
child,  and  Anally  void  when  he  arrives  at 
the  age  of  21  years  or  marries.  If,  however, 
the  child  dies  under  the  age  of  21  years,  etc., 
all  the  provisions  of  the  will  become  opera- 
tive and  effectual. 

It  follows  that  In  our  view  of  the  statute 
the  decree  complained  of  is  right,  and  should 
be  affirmed. 

Affirmed. 


(Ul  Va.  3«) 
COMMONWEAI/TH  r.  OLISASON  et  aL 
(Supreme  CoMtt  of  Appeals  of  Virginia.     Nov. 
17,  1910.) 

1-  Officers  (8  66*)— QuAxiriCATiONS— Remov- 

Atr—GBOUNDs— Accepting  Pass. 

Section  161  of  the  Constitution  of  Virginia 
of  1902  (Oode  1904,  p.  cclix)  prohibits  trans- 
portation companies  from  giving  any  frank,  free 
pass,  free  transportation^  eta,  to  any  state, 
county,  district,  or -municipal  officer,  etc.;  any 
officer  accepting  the  same  forfeiting  bis  office 
thereby.  A  councilman  of  the  city  of  C.  was 
also  an  employ^  of  a  railway  company,  and  from 
them  received  passes,  which  were  given  in  con- 
sideration of  bis  services  and  as  a  part  pay- 
ment for  employment.  Held,  that  his  accept* 
ance  of  such  passes  was  not  prohibited  by  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  i  66.*] 

2.  Ofticeks  (I  66*)  — Remotai.— Obounds  — 
**Fbee  Pass  " 

A  "free  pass,"  within  Const.  VOOSi,  i  161 
(Code  1904,  p.  ccllz),  prohibiting  any  state, 
county,  district,  or  municipal  officer  from  ac- 
cepting a  free  pass,  under  penalty  of  forfeiture 
of  his  office,  is  "one  which  is  not  gained  by  im^ 
portunity  or  purchase ;    gratuitous.  ' 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  {  66.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  p.  2967.] 

3.  OmcEES  (I  66*)  —  Removai,  —  Gboukds  — 
"Frank." 

The  word  "frank,"  as  used  in  section  161 
of  the  Constitution  of  1902  (Code  1904,  p. 
ccliz),  prohibiting  any  state,  county,  district, 
or  municipal  officer  from  accepting  a  franlc,  free 
pass,  or  free  transportation,  is  construed  in  sec- 
tion 153  (p.  ccxliv)  to  mean  a  writing  or  tolcen 
issued  by  a  transmission  company  entitling  the 
holder  to  some  service  free  of  charge. 

[Ed.  Note. — For  other  cases,  see  Officers,  Dec. 
Dig.  i  66.*] 

Error  to  Circuit  Court  of  City  of  CUfton 
Forge. 

Information  in  the  nature  of  quo  warranto 
by  the  Commonwealth,  by  the  Common- 
wealth Attorney,  against  J.  A.  Gleason  and 
others.  From  a  Judgment  for  defendants, 
relator  brings  error.    Affirmed. 

The  Attorney  General  and  Jno.  W.  Bear, 
for  the  Commonwealth.  John  A.  Bowles,  O. 
B.  Harvey,  J.  M.  Perry,  and  R.  L.  Parrish, 
for  defendants  in  error. 

KEITH,  P.  The  attorney  for  the  common- 
wealth presented  to  the  judge  of  the  circuit 
court  of  the  city  of  Clifton  Forge  an  Infor- 
mation in  the  nature  of  a  quo  warranto, 
which  set  forth  that  J.  A.  Gleason,  W.  S. 
Taylor,  T.  P.  Haloran,  and  A.  N.  McMuUen 
are  employes  of  the  CXiesapeeke  &  Ohio  Rail- 
way Company;  that  they  are  residents  of 
the.  city  of  Clifton  Forge,  and  members  of  the 
city  council,  duly  elected  and  qualified  as 
such;  and  that  while  members  of  the  city 
council  they  have  received  and  now  hold 
franks,  free  passes,  or  free  transportation 
from  the  Chesapeake  &  Ohio  Railway  Com- 
pany; that  they  have  traveled  on  these  pass- 
es since  their  election  and  quail  Qcation  as 
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councllmen  of  the  city  of  Clifton  Forge,  and 
that  on  business  other  than  the  company's 
they  Iiave  accepted  rebates  and  redactions  of 
charges  from  said  company  not  granted  to 
the  general  public;  that  the  parties  above 
named  are  offering  themselves  and  their  serv- 
ice to  the  public  as  duly  qualified  officers, 
and  are  discharging  the  duties  of  the  office  of 
councllmen  of  the  city;  that  the  said  acts  on 
the  part  of  the  parties  named  are  unlawful 
and  In  open  defiance  of  the  Constitution  of 
the  commonwealth  of  Virginia  of  1902,  section 
161  of  which  (Oode  1904,  p.  cciix)  provides 
that:  "No  transportation  or  transmission 
Company  doing  business  In  this  state  shall 
grant  to  any  member  of  the  General  As- 
sembly, or  to  any  state,  county,  district,  or 
municipal  officer,  except  to  members  and  of- 
ficers of  the  State  Corporation  Commission 
for  their  personal  use  while  in  office,  any 
fmnk,  free  pass,  free  transportation,  or  any 
rebate  or  redaction  in  rates  charged  by  such 
company  to  the  general  public  for  like  service. 
For  violation  of  the  provisions  of  this  sec- 
tion the  offending  company  shall  be  liable  to 
such  penalties  as  may  be  prescribed  by  law; 
and  any  member  of  the  General  Assembly,  or 
any  such  officer,  who  shall,  while  in  office,  ac- 
cept any  gift,  privilege  or  benefit  as  Is  pro- 
hibited by  this  section,  shall  thereby  forfeit 
bis  office,  and  be  subject  to  such  further  pen- 
alties as  may  be  prescribed  by  law.    •    •    •  " 

Upon  the  filing  of  this  Information,  an  or- 
der was  entered  by  the  circuit  court,  requir- 
ing the  parties  named  to  answer  and  show 
by  what  authority  they  continued  to  hold 
and  exercise  the  functions  of  councllmen  of 
the  city  of  Clifton  Forge,  and  to  show  cause. 
If  any  they  can,  why  they  should  not  be 
ousted  from  said  office. 

The  defendants  appeared  and  denied  that 
they  held  "any  frank,  free  pass,  free  trans- 
portation, or  have  been  granted  any  rebate  or 
reduction  In  the  rates  charged  to  the  gen- 
eral ptri>llc  for  like  services,  from  any  trans- 
portation or  transmission  company  doing 
business  In  the  state  of  Virginia";  and  they 
deny  "that  they,  and  each  of  them,  are  in 
any  wise  ineligible  to  hold  and  occupy  their 
said  office,  by  reason  of  any  provision  of  the 
lawB  of  Virginia."  They  further  allege  in 
their  answer  that  during  their  terms  of  of- 
fice, and  since  their  election  and  qualification 
to  said  office,  they  and  each  of  them  have 
been  continnously  employes  of  the  Chesa- 
peake &  Ohio  Railway  Company,  giving  their 
entire  time  and  attention  to  said  employ- 
ment for  the  sake  of  the  compensation  there- 
from derived. 

Evidence  was  taken,  from  which  it  ap- 
pears that  the  defendants  are  members  of 
the  /dty  council,  and  that  they  are  employes 
of  the  Chesapeake  &  Ohio  Railway  Company. 
They  admit  that  they  have  passes  from  that 
company,  bnt  deny  that  they  are  free  passes 
within  the  meaning  of  the  law,  but  contend 
that  the  passes  are  a  part  of  the  compensa- 
tion which  they  receive  from  the  Chesa- 
6d  S.E.— 20 


peake  &  Ohio  Railway  Company  for  their 
services.  Gleason,  one  of  the  parties  de- 
fendant, was  put  upon  the  stand  by  the  com- 
monwealth to  prove  its  case,  and  was  asked 
If  he  was  In  the  employment  of  the  Chesa- 
peake &  Ohio  Railway  Company,  to  which  he 
replied  that  he  was. 

"Q.  Have  you  received  a  pass  from  that 
company  since  having  been  elected  to  office 
as  councilman  for  the  city  of  Clifton  Forge? 
A.  Yes,  sir. 

"Q.  Have  yon  paid  the  company  anything 
for  the  pass?  A.  Am  I  to  understand  If  I 
have  paid  them  any  money  for  the  pass? 

"Q.  Yes,  sir.    A.  No,  sir. 

"Q.  Have  you  ridden  on  this  pass  since 
you  received  it?    A.  Yes,  sir. 

"Q.  On  business  other  than  the  company's? 
A.  Yes,  sir." 
'  On  cross-examination  be  was  asked: 

"Q.  Mr.  Gleason,  you  have  been  In  the 
service  of  this  company  continuously  for  the 
past  two  years,  or  since  September  1,  1907? 
A.  Yes,  sir. 

"Q.  During  that  whole  time  you  have  held 
these  passes?    A.  Yes,  sir. 

"Q.  What  Is  the  consideration  for  those 
passes?  You  have  stated  It  was  not  money. 
A.  It  is  In  consideration  of  my  services  as 
chief  train  dispatcher  of  the  Chesapeake  & 
Ohio  Railway  Company." 

All  the  witnesses  proved  substantially  the 
same  facts — that  the  passes  which  they  have 
received  and  used  are  not  free,  or  not  gratu- 
itous, but  are  given  them  as  a  part  of  the 
wages  or  compensation  for  the  services 
which  they  render  to  the  company. 

Upon  these  facts  the  circuit  court  dismiss- 
ed the  'Petition,  and  thereupon  the  common- 
wealth applied  for  and  obtained  a  writ  of 
error  to  this  court. 

It  Is  insisted  that  the  court  erred  In  its 
construction  of  section  161  of  the  Constitu- 
tion, "when  It  held  that  a  frank,  free  pass, 
or  free  transportation  means  nothing  more 
or  less  than  a  gratuity — a  grant  of  a  priv- 
ilege without  receiving  compensation  there- 
for." 

The  Inhibition  In  the  Constitution  is  up<Hi 
the  granting  of  any  "frank,  free  pass,  free 
transportation,  or  any  rebate  or  reduction  in 
rates  charged  by  such  company  to  the  gen- 
eral public  for  like  service." 

Section  153  of  the  ConstltuUon  (Code  1904, 
p.  ccxllv)  gives  a  definition  of  the  term 
"frank,"  which  it  declares  "shall  be  con- 
strued to  mean  any  writing  or  token  issued 
by,  or  under  authority  of,  a  transmission 
company,  entitling  the  holder  to  any  service 
from  such  company  free  of  charge." 

"Free,"  as  defined  by  Webster,  means: 
"Not  gained  by  Importunity  or  purchase; 
gratuitous;  spontaneous ;  as  free  admission,  a 
free  gift." 

As  the  words  are  to  be  taken  as  having 
been  used  In  their  ordinary  acceptation,  a 
"free  pass"  Is  one  which  Is  not  galnfid  >)y 
importunity  or  purchase;  gratnitoua;  and  a 
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"frank,"  as  declared  by  section  153,  Is  a 
writing  or  token  'issued  by  a  transmission 
company,  entitling  the  holder  to  some  service 
from  the  company  free  of  charge. 

Upon  the  letter  of  the  law,  it  seems  plain 
that  the  Judgment  of  the  circuit  court  is 
right. 

It  is  contoided,  however,  that  the  defend- 
ants, being  at  the  same  time  public  officers 
and  servants  of  a  corporation,  are  trying  to 
serve  two  masters,  in  which  position,  should 
a  conflict  arise  between  the  respective  inter- 
ests represented.  If  true  to  their  official  obli- 
gations, they  will  necessarily  have  to  prove 
themselves  ingrates  to  the  railway  company, 
the  very  object  or  condition  which  the  Con- 
etltutlon  seeks  to  avoid. 

That  may  be  a  very  good  reason  for  a 
change  In  the  law,  but  Is  a  very  insuffi- 
cient reason  as  addressed  to  a  court  whose 
duty  it  Is,  not  to  make,  but  to  interpret 
the  law  as  written.  It  Is  entirely  with- 
in the  province  of  the  Legislature  to  im- 
pose such  qualifications  and  disabilities  upon 
officers  of  municipal  corporations  as  would 
meet  the  views  of  the  commonwealth,  as  ex- 
pressed in  its  petition  and  briefs  filed  in  this 
case;  but  it  has  not  as  yet  seen  fit  to  do  so. 

The  evidence  before  us  does  not  prove  the 
offense.  Ejvery  witness  was  introduced  by 
the  commonwealth,  and  they  prove  with  one 
voice  that  the  passes  which  they  received  and 
used  were  not  free  passes,  but  were  given  In 
part  compensation  for  services  rendered. 

It  seems  that  as  to  all  of  the  defendants 
in  error;  except  Oleason,  their  terms  of  office 
have  expired.  As  to  them,  therefore,  the 
case  must  be  dismissed;  and  as  to  Oleason, 
it  is  affirmed. 

Affirmed. 

GARDWELL,  J.,  absent. 


(68  W.  Va.  26) 

PMJASANTS  COUNTY  OOURT  t.   BRAM- 
MER,  Assessor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  25,  1910.) 

^SvUa&K*  ly  the  0<»trt.) 

1.  Mandamus  (J  113*)— Obound— Oompkllinq 
EJxTENSiON  OP  Tax  Levy. 

Mandamus  will  lie  to  compel  a  county  as- 
sessor to  extend  a  levy  laid  by  a  county  court  in 
the  exercise  of  its  general  jurisdiction,  unless 
the  same  has  been  judicially  determined  to  be 
illegal. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  gS  239-248;    Dec.  Dig.  {  113.*] 

2.  Judgment  (S  472*)— Collatebai.  Attack- 
Judgment  Latino  County  Lbvt. 

A  county  court  which  lays  a  county  levy  is 
dot  a  special  tribunal  established  for  that  site- 
clal  purpose,  but  for  that  puri>ose  is  a  court  of 
general  jurisdiction ;  and  its  act  in  laying  such 
levy,  though  not  exercised  in  the  usual  form  of 
judicial   proceedings,  is  judicial  in  its   nature. 


and  cannot  be  attacked  in  any  collateral  pro- 
ceeding. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $§  908-915;  Dec.  Dig.  §  472.*] 

3.  Judgment  (§  472*) — Coilatebai.  Attack — 
Judgment  Laying  County  Levy. 

Although  the  special  bridge  levy  involved 
in  this  case  was  laid  by  the  county  court  pur- 
suant to  section  2,  c.  9,  Acta  1906  (Ex.  Sess.), 
as  amended  by  chapter  60,  Acts  1909  (Code 
Supp.  1909,  §1  671al-671all),  and  the  rules 
and  regulations  prescribed  thereby,  it  was  nev- 
ertheless an  act  done  in  the  exercise  of  its  gen- 
eral jurisdiction. 

[BM.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  472.*] 

4.  Bbidges    (i    12*)— Levy— Speciai.   Bbidqk 
Tax— Statutoby  Pbovisions. 

The  special  bridge  levy  laid  by  the  county 
court  of  Pleasants  county  in  the  year  1910,  pur- 
suant to  said  section  2,  c.  9,  Acts  1908  (Ex. 
S«S3.),  as  amended  by  chapter  G6,  Acts  1909 
(Code  Supp.  1909,  §S  671al-C71all),  is  not  ille- 
gal and  void  because  it  laid  no  such  levy  in  the 
years  1908  or  1909. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dig.  i  12.*] 

5.  Statutes  ({  245*)— Constbuotiok— Taxa- 
tion. 

While  the  general  rule  is  that  statutes  con- 
ferring powers  of  taxation  should  be  construed 
with  strictness,  they  should  not  be  so  strictly 
construed  as  to  defeat  the  manifest  purpose  or 
intent  thereof.  All  that  this  rule  requires  is 
that  the  statute  be  confined  to  such  subjects  or 
applications  as  are  obviously  within  its  terms 
and  purposes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  326;  Dec.  Dig.  S  245.*] 

6.  Bbidges  (§  12*)— Taxes— Lbvt—Constbuc- 
TioN  OF  Statute. 

Applying  this  rule,  the  Legislature  by  en- 
acting said  section  2,  c.  9,  Acts  1908  (Ex.  Seas.), 
as  amended  by  chapter  66,  Acts  1909  (Code 
Supp.  1009,  §§  671al-671all),  did  not  intend  to 
limit  the  right  to  lay  special  bridge  levies  to 
those  counties  alone,  which  had  laid  such  levies 
for  1908,  or  for  1909,  but  to  prescribe  a  limit  of 
time  within  which  all  counties,  not  otherwise 
disqualified  by  the  act,  might  begin  and  contin- 
ue the  same. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  S  12.*] 

7.  Mandamus  (S  113*)— Illegal  Laying  op 
Levy  —  Remedy   of   State   Tax    Commis- 

BIONEB. 

The  remedy  of  the  State  Tax  Commission- 
er in  such  cases,  Is  not  by  instructions  to  the 
county  assessor,  to  disregard  a  levj-  laid  by  a 
county  court,  but  by  some  appropriate  process, 
as  by  mandamus,  or^a  like  process  in  a  court  of 
competent   jurisdictfon. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |§  239-248;   Dec.  Dig.  {  113.*] 

Application  by  the  County  Court  of  Pleas- 
ants County  for  a  writ  of  mandamus  against 
Ira  E.  Brammer.  Assessor.     Writ  awarded. 

G.  D.  Smith,  Craig  &  Wells,  and  CHyde  B. 
Johnson,  for  petitioner.  T.  C.  Townsend 
and  Frank  Lively,  for  respondent 

MILLER,  J.  The  alternative  writ,  pur- 
suant to  the  prayer  of  the  petition,  com- 
manded that  defendant,  as  assessor,  forth- 
with extend  In  the  land  and  personal  prop- 
erty books,  for  the  year  1910,  the  amount  of 
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taxes  that  will  be  due  from  each  person  aa- 
sesaed  with  property  In  said  county,  by 
virtue  of  the  orders  of  levies  made  and  en- 
tered by  the  peUtioner  on  August  23,  1910, 
and  among  them  a  special  bridge  levy  of 
sixteen  cents  on  each  one  hundred  dollars 
valuation  In  said  county,  or  that  he  show 
cause  before  this  court  why  he  refused  to 
do  so. 

Defendant,  In  his  return  to  the  alternative 
writ,  admits  the  lawfulness  of  all  of  said 
levies  except  said  special  bridge  levy;  ad- 
mits his  duty,  as  assessor,  to  extend  the 
same ;  denies  that  he  has  ever  refused  to  do 
so ;  but  on  the  contrary  is  proceeding  there- 
with, and  will  so  continue  until  the  work  la 
fully  completed. 

He  Justifies  his  refusal  to  extend  said  spe- 
cial bridge  levy  on  the  ground  of  its  alleged 
illegality.  He  admits  that  he  is  a  mere  min- 
isterial oflScer  charged  with  the  duty  of  ex- 
tending all  lawful  levies  made  by  petitioner, 
but  says  it  is  his  duty  also  to  obey  the  in- 
structions of  the  State  Tax  Commissioner, 
in  so  far  as  said  Instructions  are  not  contrary 
to  law,  and  that  having  been  advised  by 
said  State  Tax  Commissioner  that  said  spe- 
cial bridge  levy  Is  wholly  Illegal,  null  and 
void,  he  ought  not  to  so  extend  the  same 
and  had  declined  to  do  so  and  would  not 
make  such  extension  unless  otherwise  com- 
manded by  this  court 

The  first  question  presented  Is,  what  au- 
thority is  given  by  law  to  the  State  Tax 
Commissioner  to  control  an  assessor  In  the 
discharge  of  his  ministerial  duties  to  extend 
county  levies?  Section  30,  Ch.  39,  Code 
1906,  relating  among  others  to  the  duty  of 
the  assessor  with  respect  to  county  levies 
provides:  "When  an  order  is  made  for  a 
levy,  the  clerk  of  such  court  shall,  within 
five  days  thereafter,  make  out  and  certify 
so  many  copies  thereof  as  may  be  necessary 
and  deliver  one  of  the  said  copies  to  the  offi- 
cer who  according  to  law  is  to  collect  such 
levy  and  charge  the  said  officer  with  the 
amount  of  the  levy  In  the  proper  account 
book  of  the  county,  and  shall  also  deliver  one 
of  the  said  copies  to  the  assessor,  or  each  of 
the  assessors.  If  there  be  more  than  one  for 
the  county.  The  assessors  (or  each  assessor) 
shall  immediately  in  the  several  copies  of 
his  land  and  personal  property  book,  extend 
in  a  separate  column  what  may  be  due  from 
each  person  by  virtue  of  such  levy."  The 
statute  does  not  say,  in  the  language  of  re- 
spondent's return,  that  it  shall  be  his  duty 
to  immediately  extend  "all  legal  levies  laid  by 
the  county  court."  He  is  not  given  authority 
to  judge  of  the  legality  of  such  levies  so 
made  and  certified  to  him,  and  has  no  discre- 
tion In  the  premises.  State  v.  Buchanan,  24 
W.  Va.  362.  While  mandamus  Is  sometimes 
said  to  be  a  discretionary  writ,  to  be  withheld 
where  It  manifestly  appears  that  It  would 
operate  to  execute  an  illegal  act.  In  this 
country  "It  is  generally  considered  as  more 
of  a  writ  of  right,  to  be  Issued  In  cases  to 


which  It  applies,  and  Is  considered  to  be 
an  ordinary  action  at  law,  and  prosecuted  in 
all  respects  as  an  ordinary  action."  Merrill 
on  Mandamus,  S  .62.  And  It  will  not  be  de- 
nied where,  as  In  this  case,  the  illegality  of 
the  levy  involved  has  not  been  Judicially  de- 
termined, and  it  does  not  manifestly  ap- 
pear that  the  levy  Is  Illegal.  State  v.  Buch- 
anan, 24  W.  Va.  384.  True  this  court.  In 
Payne  v.  Staunton,  55  W.  Va.  202,  46  S.  E. 
927,  Syl.  pt  4,  raised  the  qusre,  whether  a 
ndnlsterlal  officer  can  refuse  to  perform  an 
act  required  by  an  unconstitutional  statute, 
before  It  has  been  Judicially  declared  invalid, 
and  at  page  207  of  55  W.  Va.,  page  927  of 
46  S.  E.,  Judge  Brannon  gives  expression  to 
the  opinion  that  such  ministerial  officer  may 
urge  as  a  defense  in  mandamns  the  unconsti- 
tutionality of  an  act,  and  cites  some  cases 
which  seem  to  support  that  proposition ;  but 
we  have  not  such  a  case  before  us  for  de^ 
clslon. 

But  do  the  Instructions  of  the  State  Tax 
Cofaimlssloner  constitute  good  defense?  It 
is  conceded  that  defendant  was  not  bound  to 
respect  these  Instructions  if  contrary  to  law. 
The  authority  of  the  State  Tax  Commis- 
sioner, as  provided  by  section  2,  Ch.  29, 
Code  1906,  is  "Tb  see  that  the  laws  concern- 
ing the  assessment  and  collection  of  all  tax- 
es and  levies,  whether  of  the  state  or  of  the 
county,  district  or  municipal  corporation 
thereof,  are  faithfully  enforced,  •  *  • 
and  give  such  Information  and  require  such 
action  as  wUl  tend  to  produce  full  and  Just 
assessments  throughout  the  state,  and  the 
diligent  collection  of  all  taxes  and  levies. 
Including  license  and  collateral  Inheritance 
taxes,  and  of  fines."  Whether  his  authority 
under  this  law  extends  to  directing  an  as- 
sessor respecting  his  duties  to  extend  county 
levies,  seems  to  us  depends  upon  the  nature 
and  effect  of  the  order  of  the  court  laying 
such  levies,  and  perhaps  also  upon  the  pro- 
visions made  by  law  for  superseding,  or  re- 
viewing the  order  of  the  court;  and  wheth- 
er such  provisions  are  exclusive  or  merely 
cumulative  of  other  remedies.  If  the  act 
be  Judicial  in  its  nature  and  done  in  the  ex- 
ercise of  the  general  Jurisdiction  of  the 
court,  the  law  is  that  it  is  not  open  to  col- 
lateral attack.  The  rule  Is  different,  tf  the 
action,  though  by  such  a  court,  be  in  pur- 
suance to  some  special  Jurisdiction  given 
by  a  special  statute,  when  If  not  done  in 
conformity  to  the  statute.  It  must  be  re- 
garded void  and  open  to  attack  whenever 
any  right  Is  asserted  under  it  Dinwiddle 
County  V.  Stuart,  Buekhannon  &  Co.,  28 
Grat  (Va.)  526;  Pulaski  County  v.  Stuart 
Buekhannon  &  Co.,  28  Grat  (Va.)  872;  Bal- 
lard y.  Thomas  &  Ammon,  19  Grat  (Va.) 
14;  Shelton  v.  Jones,  26  Grat  (Va.)  898;  Cook, 
Sheriff,  V.  Hays,  9  Grat  (Va.)  142;  Chester- 
field County  V.  Hall,  80  Va.  321. 

In  Ballard  v.  Thomas  &  Ammon,  followed 
in  some  of  the  other  cases  cited,  it  is  dis- 
tinctly  held  that  the  county  court  which 
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lays  the  county  levy  to  not  a  special  tribu- 
nal erected  for  tbat  special  purpose,  but  a 
court  of  general  Jurisdiction,  and  that  its 
act  In  laying  the  levy  cannot  be  questioned 
in  any  collateral  proceedings.  In  this  case 
Judge  Joynes,  at  page  22,  In  support  of  bis 
opinion  says:  "For  while  in  the  assessment 
of  the  tax  the  county  court  exercised  power 
which  does  not  come  within  the  ordinary 
scope  of  judicial  power,  in  the  adjudica- 
tion of  tlie  debts  chargeable  upon  the  county, 
on  which  rests  the  right  of  the  creditor  to 
proceed  against  the  sheriff  and  his  securities, 
the  court  exercises  a  power  which  is  purely 
Judicial  in  its  nature,  though  it  is  not  ex- 
ercised In  the  usual  form  of  Judicial  proceed- 
ings. The  action  of  the  court,  in  the  exer- 
cise of  such  a  power,  cannot  be  questioned 
in  a  collateral  proceeding."  Pulaski  County 
y.  Stuart,  Buclchannon  &  Co.,  cites  the  Bal- 
lard-Thomas Case,  approvingly,  dlfferentlat- 
Ing  it,  and  cites  and  discusses  numerous  oth- 
er cases,  state  and  federal,  supporting  the 
opinion.  The  Jurisdiction  of  the  county 
court  to  lay  and  disburse  county  levies,  is 
given  by  the  constitution.  Article  8,  J  24 
(Code  1906,  p.  Ixxiv).  True  this  article  of 
the  constitution  says,  "under  such  regula- 
tions as  may  be  prescribed  by  law."  Nev- 
ertheless such  levy  is  made  in  the  exercise 
of  a  general  Jurisdiction  conferred  by  the 
constitution  and  the  statutes  made  in  pur- 
suance thereof.  Section  29,  Ch.  39,  Code 
1906. 

But  does  the  fact  that  this  special  bridge 
levy  was  laid  pursuant  to  section  2,  Gb.  9, 
Acts  1908  (Ex.  Sess.),  as  amended  by  Gb.  66, 
Acts  1900  (Code  Supp.  1009,  U  671al-6nall), 
and  under  the  rules,  regulations  and  limita- 
tions prescribed  thereby,  aftect  its  character 
as  a  Judicial  act?  Said  chapter  9,  Acts  1908, 
according  to  its  title  was  "An  act  to  regulate 
the  rate  and  manner  of  laying  levies  for  tax- 
ation in  counties,  magisterial  and  school  and 
Independent  school  districts,  and  municipal 
corporations,  and  to  provide  penalties  for  the 
illegal  expenditure  of  public  moneys,  Incur- 
ring of  illegal  obligations  and  the  laying  of  Il- 
legal levies  by  any  tax-levying  body,  and  for 
the  distrlibutlon  of  a  portion  of  the  school 
fund."  We  see  nothing  in  these  acta  affect- 
tng  the  general  nature  of  a  levy  made  by  a 
county  court  While  they  do  Impose  certain 
limitations  upon  its  powers  of  taxation,  and 
make  its  right  to  lay  a  special  bri^e  levy 
depend  on  the  existence  of  certain  facts,  yet 
in  making  such  a  levy  it  does  so  in  the  ex- 
ercise of  its  general  Jurisdiction,  conferred  by 
general  law,  and  not  in  the  exercise  of  spe- 
cial authority  conferred  by  special  statute, 
where  nothing  is  presumed,  but  every  fact 
essential  to  confer  Jurisdiction  must  affirma- 
tively appear. 

The  third  proviso  of  section  2,  of  the  Act 
of  1908,  which  covers  the  controversy  here  is 
as  follows:  "Provided,  third,  that  the  coun- 
ty court  of  any  county  having  no  debt,  bond- 
ed or  funded  or  otherwise,  and  which  dues 


not  lay  a  levy  exceeding  that  prescribed  la 
the  first  proviso  of  this  section,  may  in  tho 
year  nineteen  hundred  and  eigbt  lay  a  levy 
not  exceeding  ten  cents  on  each  one  hundred 
dollars  of  valuation  of  the  taxable  property 
of  the  county,  to  'be  called  special  bridge 
levy,  for  the  purpose  of  building  bridges;  and 
such  levy  may  be  continued  for  four  succes- 
sive years  after  said  year  of  nineteen  hun- 
dred and  eight  The  fund  arising  from  such 
levy  shall  be  used  for  the  purpose  herein 
designated,  and  no  other."  As  amended  by 
the  Act  of  1909,  "twenty  cents"  was  insert- 
ed in  place  of  "ten  cents";  ahd  "nineteen 
hundred  and  eight"  was  changed  to  "nineteen 
hundred  and  nine,"  thereby  raising  the  rate 
for  such  levy  from  ten  to  twenty  cents,  and 
extending  the  time  for  beginning  and  contin- 
uing the  levy  one  year.  The  act  of  1909  add- 
ed the  following  to  said  proviso:  "And 
said  special  bridge  levy  cannot  be  laid  in 
the  year  one  thousand  nine  hundred  and 
nine,  if  seventy-flve  per  cent  of  the  special 
bridge  levy  for  the  year  one  thousand  nine 
hundred  and  eight,  has  not  'been  expended 
during  the  year  of  one  thousand  nine  hun- 
dred and  eight  for  the  purpose  of  building 
new  bridges."  The  point  to  made  tbat  peti- 
tioner laid  no  special  bridge  levy  in  1908^ 
pursuant  to  the  Act  of  1908,  and  none  in 
1909,  pursuant  to  the  amendment  of  that 
year,  and  not  having  begun  to  levy  for  that 
purpose  in  either  of  those  years  it  was  not 
lawful  for  it  to  begin  in  1910,  and  continue 
thereafter  to  lay  such  levy  and  that  the 
court  was  therefore  wholly  without  Jurisdic- 
tion in  the  premises,  and  its  act  In  laying 
said  levy  in  1910  wholly  void,  denying  it  the 
right  to  mandamus.  Having  concluded  that 
the  order  of  the  county  court  Is  not  open  to 
collateral  attack,  two  members  of  the  court 
are  of  opinion  that  we  should  not  decide  this 
question;  but  a  majority  tbink  othen^-lse. 
Those  of  us  who  are  of  this  opinion  are  com- 
pelled to  negative  the  proposition. 

While  the  general  rule  is,  as  argued  by 
counsel,  to  construe  acts  conferring  power  of 
taxation  with  strictness,  2  Lewis'  Suther- 
land Statutory  Construction,  pp.  1008-9-10; 
State  ex  rd.  v.  County  Court  60  W.  Va.  339. 
348,  55  S.  B.  882,  yet  the  court  should  not 
construe  an  act  so  strictly  as  to  defeat  Its 
manifest  purposes  and  intent  According  to 
the  text  writer  just  cited.  Vol.  2,  section  518, 
all  that  this  rule  requires  Is  that  the  statute 
"be  confined  to  such  subjects  or  applications 
as  are  obviously  within  Its  terms  and  pur- 
poses." 

What  then  was  the  manifest  purpose  or  in- 
tent of  these  enactments?  Was  it  to  limit 
the  right  of  levy  to  these  counties  alone,  that 
might  In  the  year  1906,  or  in  1909,  be  in  a 
condition  to  lay  such  special  bridge  levy  In 
the  one  or  the  other  of  those  particular  years; 
or  was  it  to  confer  the  right  on  all,  witixln  the 
period  prescribed,  to  thus  provide  for  neces- 
sary i)ridge()2     We  think  the  acts  clearly 
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manifest  the  latter  Intention.  It  is  argued 
titat  tbe  amendment  of  1009  manifests  a  con- 
trary intention,  by  clianging .  tlie  year  for  be- 
ginning endi  levy,  and  denying  tlie  right  to 
lay  such  levy  in  MOO,  if  seventy-five  per  cent 
of  the  levy  for  1908  bad  not  been  expended 
during  that  year.  This  provision  was  evi- 
dently intended  to  cover  a  condition  then  ex- 
isting in  some  counties  where  levies  bad  been 
made  in  1908,  the  money  collected  and  not 
devoted  to  tbe  purposes  for  which  it  was  lev- 
ied; and  that  the  change  in  tbe  year  was  in- 
tended to  lengthen  out  the  period  within 
which  such  levies  might  be  begun  and  con- 
tinued. While  the  statute  deprived  counties 
of  the  right  to  levy  for  1909  if  they  bad  lev- 
led  and  not  expended  tbe  money  as  prescrib- 
ed, it  does  not  say  they  may  not  lay  such 
levy  in  1910,  or  in  any  subsequent  year,  if 
not  otherwise  disqualified  by  the  limitation 
Imposed.  It  seems  clear  to  us  that  tbe  pur- 
pose of  this  statute  was,  in  view  of  the 
changes  made  in  the  general  law  which  were 
thereafter  to  apply,  the  legislature  intended 
to  give  to  all  tbe  counties  a  limited  time 
withlir  which  to  make  provisions  for  bridges 
by  these  special  levies.  This  construction  is 
not  inconsistent  with  the  letter  or  spirit  of 
the  statutes,  and  it  seems  to  ns  gives  to  the 
law  the  general  application  which  a  general 
law  should  have.  Any  other  construction 
would  be  unreasonable,  and  be  so  inconsist- 
ent with  tbe  object  and  purposes  of  tlie  law 
that  It  should  not  prevail. 

The  existence  of  the  essential  facts  en- 
titling the  county  court  to  do  so  were  necea- 
'sarily  Involved  and  decided  by  the  court  in 
favor  of  the  right  to  make  said  levy  when  it 
determined  to  lay  the  same.  Tbe  court  nec- 
essarily decided  that  It  had  no  debt,  bonded 
or  funded  or  otherwise,  denying  to  It  author- 
ity to  impose  the  bridge  tax,  and  in  our  opin- 
ion this  Judgment,  upon  the  principles  of  the 
cases  cited,  canno€  be  impeached  collater- 
ally. 

But  suppose  its  Judgment  be  wrong,  bow 
may  it  be  corrected  by  a  taxpayer  or  by  the 
State  Tax  Commissioner?  Section  31  of  the 
same  chapter  provides  that  upon  the  petition 
to  the  circuit  court  of  not  less  than  twenty-, 
four  persons  Interested  in  reversing  the  same, 
tbe  order  for  any  such  levy  may  be  supersed- 
ed, and  if  upon  tbe  bearing  of  such  petition 
the  court  be  of  opinion  that  the  order  Is  con- 
trary to  law,  it  may  reverse  tbe  same.  And 
the  county  court  may  without  waiting  for  a 
decision  on  such  writ  of  supersedeas,  rescind 
Its  order,  and  order  a  levy  according  to  law ; 
and  if  the  decision  of  the  circuit  court  be 
that  such  levy  is  contrary  to  law,  the  court 
may  in  like  manner  order  a  levy  according 
to  law. 

But  if  twenty:four  persons  Interested  there- 
in are  not  found  to  take  such  proceeding  how 
may  tbe  individual  taxpayer  be  protected 
against  an  unlawful  tax?  It  has  been  held 
that  said  section  31,  Ch.  39,  of  tbe  Code,  does 


not  by  its  terms  take  away  equity  Jurisdic- 
tion to  enjoin  an  illegal  tax,  if  grounds  of 
equity  Jurisdiction,  other  than  the  mere  ille- 
gality of  tbe  tax  exist,  as  multiplicity  of 
suits  eta,  but  is  merely  cumulative  of  other 
remedies.  Railway  Co.  v.  Miller,  19  W.  Va. 
408;  Wells  v.  Board  of  Education,  20  W.  Va. 
157;  Williams  v.  County  Court,  28  W.  Va. 
488,  53  Am.  Rep.  94;  Wlnlf rede  Coal  Co.  v. 
Board  of  Education,  47  W.  Va.  132,  34  S.  E. 
776;  Copper  Co.  v.  Scherr,  Auditor,  50  W. 
Va.  533,  538,  40  S.  E.  514.  And  when  a  tax- 
payer cannot  avail  himself  of  tbe  remedy  by 
injunction,  to  restrain  the  collection  of  an 
illegal  tax,  be  may  in  an  action  at  law,  sue 
to  recover  back  tbe  amount  paid. 

But  has  the  State  Tax  Commissioner,  in 
tbe  exercise  of  his  official  functions  any  rem- 
edy? We  answer,  yes,  but  not  tbe  one  un- 
dertaken in  this  case.  He  may  by  proper 
process  in  the  courts  enforce  the  performance 
by  Inferior  officers  of  their  duties  in  the 
premises;  but  in  a  case  like  this,  can  it  be 
that  by  mere  instructions  to  an  assessor  be 
can  anticipate  tbe  Judgment  of  a  court  of 
competent  Jurisdiction  thereon,  and  set  aside 
and  disregard  an  order  of  tbe  county  court? 
We  think  not.  It  has  been  held  that  man- 
damus may  be  employed  by  the  State  Tax 
Commissioner  in  such  cases.'  State  ex.  rel.  v.. 
Graybeal,  60  W.  Va.  357,  55  S.  E.  308;  State 
ex  rel.  v.  County  Court,  60  W.  Va.  339,  55  S. 
E.  382 ;  DiUon  v.  Bare  and  Carter,  60  W.  Va. 
483,  56  S.  E.  380.  We  think  this  bis  only 
and  proper  remedy  In  cases  like  the  one  we 
have  here. 

Our  opinion  therefore  is  that  the  manda- 
tory writ  was  properly  awarded  in  this  case. 

ROBINSON,  P.,  and  POFPENBARGER, 
J.,  concur  In  tbe  award  of  the  writ  upon 
the  ground  that  the  assessor  must  perform 
the  mere  ministerial  duty  of  extending  the 
levy,  and  cannot  attack  the  legality  of  the 
levy  by  refusing  to  extend  it  So  far  as  the 
syliabns  and  opinion  go  beyond  this,  they 
do  not  concur.  On  the  question  of  the  legali- 
ty of  the  tax  levy,  and  all  other  matters  dis- 
cussed, they  would  express  no  opinion.  De- 
cision upon  the  one  ground  excludes  consider- 
ation of  the  other. 

WILLIAMS,  J.  (concurring).  1  concur  In 
the  conclusion  that  it  was  proper  to  grant 
tbe  peremptory  writ,  because  the  relator 
has  E(hown  a  clear  legal  right  to  it  and  for 
no  other  reason.  A  majority  of  us  are  of 
the  opinion  that  the  statute  gives  the  coun- 
ty court  tbe  right  to  lay  a  special  bridge 
levy  in  1910,  notwithstanding  it  did  not 
lay  such  levy  in  either  the  year  1908  or 
1909.  This  is  sufficient  reason  for  issuing 
the  writ  But  the  opinion  decides  other 
questions  which  I  do  not  think  we  are  call- 
ed upon  to  decide,  and  to  the  correctness  of 
which  I  cannot  assent  These  questions  are 
of  TltM  importance  concerning  the  powers. 
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rights,  and  duties  of  State  Tax  Commission- 
er. In  creating  this  highly  important  of- 
fice I  think  it  was  clearly  the  purpose  of 
the  Legislature  to  make  It  the  chief  head 
of  the  entire  system  for  the  assessment,  levy- 
ing, and  collection  of  taxes  throughout  the 
state.  Section  2,  chapter  29,  C5ode  1906, 
makes  it  the  duty  of  the  State  Tax  Commis- 
sioner to  see  that  all  the  laws  relating  to  all 
these  matters  are  faithfully  administered. 
His  office  is  a  branch  of  the  executive  de- 
partment of  the  state  government  In  my 
judgment  It  is  his  province  to  see  that  coun- 
ty courts  and  alt  other  tax-levying  bodies, 
as  well  as  assessors,  keep  within  the  pre- 
scribed iimifcs  of  the  law.  County  courts, 
as  now  constituted,  are  not  Judicial  courts. 
They  do  not  hear  and  decide  causes.  Arkle 
V.  Board  of  Commissioners,  41  W.  Va.  471, 
23  S.  B.  804.  They  act  ministerially,  not  Ju- 
dicially, and  are  performing  a  delegated  leg- 
islative function  when  levying  taxes.  1 
Cooley  on  Taxation,  46.  True,  section  24, 
art  8,  Const,  vests  county  courts  "with  au- 
thority to  lay  and  disburse  the  county 
levies."  But  they  are  not  given  unlimited 
power.  The  same  section  reserves  to  the 
Legislature  the  right  to  regulate  this  pow- 
er, and  it  has  been  the  policy  of  the  Legisla- 
ture to  regnlate  it  ever  since  the  formation 
of  the  state  by  prescribing,  not  only  the  pur- 
poses for  which  levies  may  be  laid,  but  al- 
so the  maximum  of  rate.  Consequently  a 
levy  laid  for  a  purpose  not  authorized  by 
law  would  be  void  for  want  of  authority  to 
make  it,  and  no  one  is  compelled  to  render 
obedience  to  an  act  or  Judgment  that  is 
void.  County  courts  are  of  special  and  limit- 
ed Jurisdiction,  and  no  presumption  is  in- 
dulged in  favor  of  its  Jurisdiction  which 
must  appear  from  the  record  of  its  proceed- 
ings. Cnnningham  v.  Squires,  2  W.  Va.  422, 
9S  Am.  Dec.  770;  Despard  v.  Pleasants  Co., 
23  W.  Va.  318;  Mayer  v.  Adams,  27  W.  Va. 
244 ;  Ooshom's  Bx'rs  v.  County  Court  42  W. 
Va.  735,  26  S.  E.  452.  It  is  not  only  limited 
by  statute  as  to  the  purposes,  and  amounts 
which  it  may  levy,  but  even  the  time  when 
It  may  make  levies  is  fixed  by  law.  In  fact 
I  know  of  no  other  tribunal,  denominated  a 
court,  that  is  as  much  circumscribed  and 
hedged  about  by  statutes  as  our  county 
courts.  If  it  should  make  a  separate  and 
distinct  levy  for  an  unauthorized  purpose, 
such  levy  would  be  void  and  might  be  as- 
sailed collaterally.  In  fact,  they  are  most 
usually  assailed  in  such  a  way.  The  void 
Judgment  of  even  a  Judicial  tribunal  of  gen- 
eral Jurisdiction  may  be  collaterally  assail- 
ed, and  why  not  the  order  of  a  county  court 
when  void  for  want  of  Jurisdiction? 

In'  the  present  case  the  court  acted  under 
a  statute  which  created  a  special  "bridge 
levy."  This  levy  was  severable,  and  en- 
tirely distinct  from  the  levies  for  other  coun- 
ty purposes;  and  therefore  the  assessment 
and  collection  of  such  levy  could  in  no  wise 


Interfere  with  levies  made  for  other  pur- 
poses which  were  legal.  Hence  the  general 
doctrine  that  the  courts  will  not  interfere 
to  prevent  the  collection  of  a  tax  on  the 
ground  that  it  is  excessive  in  amount  or  be- 
cause the.  levy  is  afTected  with  some  species 
of  fraud,  or  irregularity,  does  not  apply. 
The  bridge  levy  is  npt  good  in  part  or  bad 
In  part  It  Is  either  legal  as  a  whole  or 
void  in  toto.  The  disturbance  of  It  could 
not  therefore  interfere  with  the  other  valid' 
assessments  necessary  to  keep  the  machin- 
ery of  the  state  and  county  government  in 
motion.  Such  a  distinct  and  severable  tax, 
if  void,  can  be  enjoined  without  interference 
with  the  collection  of  other  taxes  lawfully 
assessed.  2  Cooley  on  Taxation  (3d  Ed.) 
1426;  Norwood  v.  Baker,  172  U.  S.  269,  19 
Sup.  Ct  187,  43  L.  Eld.  443;  Jones  v.  Holzap- 
fel,  11  Okl.  405,  68  Pac.  511;  1  High  on  InJ. 
il  490-498. 

Section  2,  c.  29,  Code  1906,  reads  in  part 
as  follows:  "It  shall  be  the  duty  of  the 
State  Tax  Commissioner  to  see  that  the  laws 
concerning  the  assessment  and  collection  of 
all  taxes  and  levies,  whether  of  the  state  or 
of  any  county,  district  or  municipal  corpora- 
tion thereof,  are  faithfully  enforced."  This 
makes  it  his  duty  to  decide  In  the  first  in- 
stance whether  the  statute  creating  the  spe- 
cial bridge  levy  authorized  such  levy  In  1910, 
when  no  levy  therefor  had  been  made  In 
1908  or  1909.  State  v.  Buchanan,  24  W.  Va. 
362.  It  was  a  troublesome  question  to  de- 
cide. This  court  itself  is  divided  on  the 
proper  interpretation  of  the  statute.  But 
he  decided  that  the  county  court  could  not 
lay  a  bridge  levy  in  1910,  when  no  such  levy 
had  been  made  in  the  preceding  year;  and 
he  so  advised  the  county  court  It  disre- 
garded his  advice.  He  then  instructed  the 
assessor,  his  subordinate  officer,  not  to  ex- 
tend the  levy.  According  to  the  law  of  the 
Buchanan  Case,  supra,  he  acted  in  the  line 
of  his  duty.  It  was  also  held  In  that  case 
that  it  was  the  duty  of  the  assessor  to  obey 
the  Instructions  of  the  auditor.  He  then 
occupied  a  similar  relation  to  the  auditor 
that  he  now  occupies  to  the  State  Tax  Com- 
missioner. Under  these  conditions,  what 
was  the  assessor  to  do?  I  think  he  was  Jus- 
tified in  obeying  his  superior  officer.  He  did 
80,  and  it  did  not,  therefore,  become  neces- 
sary for  the  State  Tax  Commissioner  to  ap- 
ply to  the  court  for  mandamus.  The  bridge 
levy  was  distinct  from  the  other  county  and 
district  levies.  Consequently  the  failure  to 
extend  it  could  occasion  no  interference  with 
the  necessary  county  levies.  The  fact  that 
he  may  sometimes  err  in  Judgment  as  to 
the  law  does  not  affect  the  question  of  the 
duty  of  the  assessor  to  obey  in  the  first  in- 
stance.  If  he  does  so  obey,  as  he  did  In 
this  instance,  It  becomes  unnecessary  for  the 
State  'Pax  Commissioner  to  resort  to  man- 
damus. Respondent  does  not  set  up  his 
Judgment  of  the  law  against  that  of  the 
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connt7  court  as  a  defense,  but  he  pleads  tli« 
instructions  of  bis  superior  ofl9cer.  Tbis 
be  bad  a  rigbt  to  do  under  tbe  autbority  of 
tbe  Bucbanan  Case,  supra.  But,  according 
to  our  construction  of  the  statute,  the  de- 
fense Is  unayalling,  because  we  see  that  the 
relator  has  made  a  clear  case  entitling  it  to 
the  writ;  and  this  court  will  not  do  a  vain 
and  useless  thing  by  refusing  the  writ 
simply  because  the  assessor  has  performed 
his  official  duty  in  obeying  the  instructions 
of  his  superior.  But  the  effect  of  tbe  ma- 
jority opinion  is  to  hold  that  the  writ  would 
have  been  granted,  even  if  we  bad  construed 
tbe  statute  not  to  authorize  the  bridge  levy 
In  question.  To  this  proposition  I  cannot 
agree.  I  do  not  think  it  is  consistent  with 
law,  and  I  am  Tery  sure  it  is  not  consistent 
with  good  reason.  Tbe  Buchanan  Case  pre- 
sented a  condition  which  is  the  very  reverse 
of  this  case.  There  tbe  assessor  bad  refused 
to  obey  the  instructions  of  his  superior  of- 
ficer who  had  advised  him  correctly  as  to 
tbe  law,  and  it  was  held  that  he  could  not 
defend  by  saying  that  he  was  improperly 
advised.  In  the  present  case  the  assessor 
followed  the  advice  of  his  superior  who  ad- 
vised blm  Incorrectly  as  to  the  law,  and  tbe 
opinion  in  effect  says  he  should  not  have 
obeyed.  Judge  Johnson,  who  wrote  the  opin- 
ion of  the  court  in  tbe  Bucbanan  Case,  at 
page  3S4  of  24  W.  Va.,  says:  "As  mandamus 
is  a  discretionary  writ,  if  it  manifestly  ap- 
peared to  us  that  tbe  articles  enumerated  in 
the  alternative  writ  were  under  the  law  ex- 
empt from  taxation,  we  should  decline  to  is- 
sue tbe  writ ;  not  because  the  respondent 
has  any  right  to  make  such  a  defense  or  to 
rely  upon  such  reason  as  an  excuse  lor  his 
insubordination,  but  because  we  would  not 
be  willing  to  involve  tbe  citizens  in  an  ex- 
pensive litigation,  growing  out  of  the  im- 
position of  a  clearly  Illegal  tax."  Notwith- 
standing this  is  obiter,  it  is  nevertheless  law ; 
and  it  may  be  that  so  much  of  the  majority 
opinion  in  the  present  case  as  deals  with  tbe 
respondent's  right  to  Justify  his  refusal  to 
extend  the  bridge  levy  Is  obiter  also;  but, 
Ix  It  is  not,  the  effect  of  it  Is  to  hold  that, 
even  If  it  manifestly  'appeared  that  the  tax 
Is  illegal,  still  this  court  would  compel  the 
assessor  to  extend  it  simply  because  the 
State  Tax  Commissioner  should  not  be  per- 
mitted to  determine  for  himself  whether  a 
coun^  court  levy  Is  void  or  not  If  this  is 
law,  this  court  finds  itself  in  tbe  anomolous 
position  of  being  obliged,  under  some  con- 
ditions, to  use  its  power  to  further  an  unlaw- 
ful act.    To  my  mind  this  is  preposterous. 

It  is  fundamental  law  in  relation  to  the 
wijlt  of  mandamus  that  it  is  not  a  writ  of 
right,  but  Is  discretionary  with  the  courts, 
and  that,  before  the  peremptory  writ  will 
issue,  the  party  applying  therefor  must  show 
a  clear  legal  right  to  it  Merrill  on  Man- 
damus, §  291 ;  26  Cyc.  143 ;  Milliner's  Adm'r 
T.   Harrison,  32  Grat  (Va.)  422;    State   T. 


County  Court,  47  W.  Va.  872^  35  S.  E.  959; 
2  Patton  &  Heath,  38 ;  State  v.  Buchanan,  24 
W.  Va.  362  (Syl.  point  9).  Tbe  question  of 
Importance  then  is,  not  what  defense  can,  or 
cannot  be  made,  but  rather  has  relator  made 
out  a  dear  case,  entitling  him  to  the  writ 
So  that  if  it  bad  appeared  to  us  that  the 
levy  which  tbe  county  court  was  seeking  to 
have  extended  was  void,  it  would  have  been 
our  duty  to  deny  the  writ,  regardless  of 
matters  alleged  In  the  answer  of  respond- 
ent 

People  ex  rel.  Wood' v.  Assessor,  137  N.  T. 
201,  83  N.  E.  145,  Is  a  case  in  point  The 
Court  of  Appeals  of  New  York  refused  the 
writ  and  in  its  opinion,  at  page  204  of  137 
N.  r.,  at  page  146  of  33  N.  B.,  says:  "The 
writ  will  be  granted  to  prevent  a  failure  of 
Justice,  but  never  to  promote  manifest  in- 
justice. It  is  a  remedial  process,  and  may 
be  issued  to  remedy  a  wrong,  not  to  promote 
one,  to  compel  the  discharge  of  a  duty  which 
ought  to  be  performed,  but  not  to  compel  the 
performance  of  an  act  which  will  work  a 
public  and  private  mischief,  or  to  compel 
a  compliance  with  the  strict  letter  of  tbe 
law  in  disregard  of  its  spirit  or  in  aid  of  a 
palpable  fraud."  See,  also,  Board  of  Super- 
visors of  Cheboygan  County  v.  Supervisor  of 
Mentor  Township  et  al.,  94  Mich.  386,  54  N. 
W.  1C9,  another  case  directly  In  point.  In 
that  case,  Grant  Judge,  who  wrote  the  ma- 
jority opinion,  says,  at  page  388  of  94 
Mich.,  at  page  170  of  54  N.  W.:  "It  would,  in 
my  Judgment  be  a  reproach  upon  the  law 
if  courts  were  under  tbe  circumstances  of 
tbis  case  compelled  to  Issue  the  writ  of  man- 
damus, and  thereby  compel  the  imposition 
of  a  fraudulent  tax.  The  circumstances 
must  be  exceptionally  extraordinary  which 
will  Justify  a  supervisor  in  refusing  to  com- 
ply with  his  statutory  duty,  but  we  think 
the  respondents  in  this  case  were  Justified  in 
so  doing." 

The  fact  that  other  remedies  are  open  to 
the  /taxpayer  by  which  he  may  resist  an  un- 
lawful tax  is  no  reason  for  denying  to  the 
State  Tax  Commissioner  the  right  to  secure 
the  observance  of  law  on  the  part  of  the 
tax-levying  bodies  through  tbe  medium  of 
advice  and  instructions  to  the  assessors. 
Why  compel  him,  in  every  case  of  an  unlaw- 
ful levy,  to  resort  to  mandamus?  The  reme- 
dy is  open  to  both  the  State  Tax  Commis- 
sioner and  the  county  court,  and  the  legality 
of  a  disputed  levy  can  be  ap  quickly  deter- 
mined, whether  the  writ  be  sued  out  by  one 
or  the  other.  Why,  then,  minimize  the  im- 
portance of  the  State  Tax  Commissioner's 
office  by  'deciding  that  be  cannot  advise  his 
assessor  to  refuse  to  extend  a  void  levy, 
and  that  he  must  proceed  by  mandamus? 
This  would  give  him  no  more  authority  than 
any  taxpayer  would  have;  and  would  defeat 
the  purpose  of  the  Legislature,  which  was 
to  make  that  office  a  supervisory  office  over 
aU  tax-levying  bodies  in  tbe  state,  and  over 


Digitized  by 


Google 


456 


69  SOUTHEASTERN  REPORTER. 


(W.  V«. 


tbe  asseeson  and  tax  collectors.  I  think 
the  assessor  In  this  Instance  bad  a  right  to 
plead  the  Instruction  given  him  by  the  State 
Tax  Commissioner  In  justification  ot  his  re- 
fusal to  extend  the  special  bridge  levy,  but 
that  this  defense  cannot  avail,  because  it 
manifestly  appears  that  the  bridge  levy  Is 
legaL 

(68  W.  Va.  49) 

KELLBY  &  MOTERS  v.  BOWMAN,  Clerk  of 

County  Court. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  25,  1910.) 

(SyUabut  6y  the  Court.) 

1.  Statutes  (§  190*)— Construction— Wobds 
Fbee  fbom  Ambiouitt. 

Where  the  words  of  a  statute  are  plain, 
free  of  ambiguity,  conveying  a  plain  intent, 
there  is  no  room  for  construction  by  a  court, 
but  only  for  obedience  to  tbe  legislative  will. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  266,  269;   Dec.  Dig.  §  190.*] 

2.  Statutes  (|  185*)— Oonstbuchon— Clear- 
ly ExpBEssED  Intent  in  One  Pakt  and 
DouBTFui.  Clause  in  Anotheh. 

A  clearly  expressed  intent  by  plain  words 
in  one  part  of  a  statute  cannot  be  defeated  by 
mere  implication  from  a  doubtful  clause  in 
another  part. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  264;    Dec  Dig.  §  185.*] 

8.  Statutes  (§  207*)— Constbuction. 

If  a  subsequent  clause  in  a  statute  is  ol>- 
scure,  it  will  not  control  a  previous  clear  clause. 
[Ed.   Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  {  284;   Dec.  Dig.  §  20T.*] 

4.  Statutes  (|  207*)— Constbuction. 

When  one  section  or  clause  of  a  statute 
treats  specially  and  solely  of  a  particular  mat- 
ter, that  section  or  clause  prevails,  as  to  that 
matter,  over  a  section  or  clause  referring  to 
such  matter  only  incidentally. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  284 ;   Dec.  Dig.  |  207.*] 

5.  Intoxicating  Liquobs  (|  74*)— Licenses. 

Under  its  charter  act  (chapter  1,  Acts 
1909).  the  board  of  affairs  of  the  city  of  Blue- 
field  has  power  to  grant  license  to  sell  spirit- 
uous liquors  without  the  consent  of  the  county 
court  of  Mercer  county. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  74.*] 
8.  intoxicatinq  liquobs  (j  74*)- licenses— 

Duty  of  County  Clebk  to  Give  (Jbbtif- 

icatb. 

After  a  grant  of  license  to  sell  spirituous 
liqnoiB  by  the  board  of  affairs  of  the  city  of 
Bloefield,  it  is  the  ministerial  duty  of  the  coun- 
ty clerk  to  give  to  the  licensee  the  certificate 
to  perfect  the  license  provided  for  by  Code  1906, 
c.  82,  §  16. 

[E2d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  74.*] 

Robinsoo,  P.,  and  Williams,  3.,  dissenting. 

Mandamus  by  M.  R.  Kelley  and  others, 
partners  as  Kelley  &  Moyers,  against  E.  L. 
Bowman,  Clerk  of  the  County  Court  of  Mer- 
cer County.     Writ  awarded. 

Sanders  &  Crockett,  for  petitioners.  D. 
M.  Easley,  Hugh  G.  Woods,  and  James  F. 
Brown,  for  respondent. 


BRANNON,  J.  Kelley  &  Moyers  obtain- 
ed an  order  of  the  board  of  affairs  of  the 
city  of  Bluefleld  granting  leave  for  them  to 
obtain  a  license  to  sell  liquors  In  that  city. 
They  applied  to  the  couuty  court  of  the  coun- 
ty for  an  order  directing  a  certificate  to  be 
issued  to  enable  them  to  pay  the  tax  and 
perfect  their  licaise;  but  the  court  refused 
to  make  tbe  order.  Kelley  &  Moyers  then 
applied  to  the  clerk  of  the  county  court  for 
such  certificate,  and  he  refused  to  issue  the 
certificate.  This  certificate  is  provided  for 
by  statute.  Code  1906,  §  16,  c  32,  provides 
that,  when  the  consent  of  "tbe  county  or 
license  court"  for  license  has  been  obtained, 
the  clerk  shall  give  the  applicant  a  certifi- 
cate of  the  fact  of  the  consent  of  the  proper 
authority,  and,  on  payment  to  the  sheriff  of 
the  tax  and  his  Indorsement  of  payment  on 
It,  the  certificate  constitutes  a  legal  license. 
This  duty  of  the  clerk  Is  purely  ministerial. 
He  has  no  discretion  to  withhold  it  if  the 
party  has  the  consent  for  license  of  the  prop- 
er authority.  When  Kelley  &  Moyers  were 
so  refused  this  certificate,  tliey  applied  to 
this  court  for  a  mandamus  to  compel  the 
clerk  to  Issue  the  certificate. 

This  case  Is  governed  by  chapter  1  of  the 
acts  of  the  Legislature  of  1909,  an  act  amend- 
ing and  re-euactlng  certain  statutes  consti- 
tuting the  charter  of  the  city  of  Bluefleld. 
This  act  of  1909  is  the  present  charter  of 
that  city.  This  act  in  section  4  provides 
that  the  municipal  authorities  of  the  city 
shall  consist  of  four  commissioners,  consti- 
tuting a  board  of  affairs,  and  the  counclL 
Section  6  says  that  "all  the  corporate  powers 
of  said  dty  shall  be  vested  In  and  exercised 
by  the  board  of  affairs  or  under  its  authority, 
except,  as  otherwise  provided  in  this  act" 
Just  here  we  note  that  this  is  a  broad  pow- 
er. That  section  is  immediately  followed  by 
section  7,  saying  that  "the  board  of  affairs 
of  said  city  shall  have  and  are  hereby  grant-  ■ 
ed  power  to  have  said  city  surveyed;  •  •  • 
to  have  the  sole  and  exclusive  right  to  grant, 
refuse  or  revoke  any  and  all  licenses  for  the 
carrying  on  of  any  business  within  said  city 
on  which  the  state  exacts  or  may  exact  a 
license  tax."  This  grant  of  authority  to^al- 
low  license  Is  one  of  a  large  number  of  pow- 
ers given  the  board  of  affairs  by  that  seo 
tion  7,  covering  the  whole  field  of  municipal 
authority.  The  contention  made  by  the 
clerk  in  resistance  of  the  mandamus  is  that 
the  consent  for  license  given  by  the  board  of 
affairs  is  not  sufliclent  without  the  concur- 
rence of  the  county  court.  It  is  true  that, 
under  the  statute  relating  in  general  to  liq-' 
uor  licenses  to  be  exercised  within  municipal- 
ities, the  consent  of  both  council  and  coun- 
ty court  is  requisite;  but  we  are  acting  un- 
der a  special  act  constituting  the  law  of  a 
particular  city,  and  we  must  test  this  case 
by  that  act    Now,  I  am  decidedly  of  opin- 
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ton  that  under  this  section  7,  taken  alone,  by 
reason  of  the  words  giving  sole  and  exclu- 
sive power  to  the  board  of  affairs,  there 
could  be  no  question  as  to  the  sufficiency  of 
the  order  of  that  board  to  entitle  Kelley  & 
Moyers  to  the  cleric's  certificate  to  enable 
them  to  pay  the  tax  and  perfect  their  li- 
cense. But  It  is  said  that  we  cannot  act  on 
that  clause  of  the  statute  alone,  but  must 
look  to  section  59  which  reads,  so  far  as 
concerns  this  case,  as  follows:  "Whenever 
anything  for  which  a  state  license  Is  or  may 
be  required  Is  to  be  done  within  said  city  or 
within  two  miles  of  the  corporate  limits 
thereof,  the  board  of  affairs  aa  herein  pro- 
vided may  by  ordinance  require  a,  city  li- 
cense to  be  had  for  doing  the  same,  the 
amount  of  which  license  shall  be  fixed  by  the 
board  of  affairs.  In  no  case,  however,  to  be 
less  than  the  amount  charged  by  the  state 
for  a  license  for  doing  the  same  thing,  and 
may  In  any  case,  require  from  the  person 
licensed  a  bond,  with  sureties  and  In  such 
penalty  and  with  such  conditions  as  It  may 
deem  proper,  and  the  board  of  affairs  on  no- 
tice, may  revoke  such  license  at  any  time  If 
the  condition  of  the  said  bond  be  broken; 
and  no  license  to  sell  strong  or  spirituous 
liquors  or  wine  or  beer,  ale,  porter  or  drinks 
of  like  nature,  within  said  city,  or  within 
two  miles  of  the  corporate  limits  thereof, 
.  sbnll  be  granted  by  the  county  court  of  Mer- 
cer county,  unless  the  person  applying  there- 
for shall  produce  to  said  county  court  the 
certificate  of  the  board  of  afTalrs  of  said  dty, 
that  said  board  of  affairs  has  granted  a  city 
license  authorizing  said  person  to  sell  as 
aforesaid  and  the  same  has  not  been  vetoed 
by  the  conndl  as  herein  provided  for."  Great 
stress  is  laid  upon  the  closing  clause  of  sec- 
tion 59  In  defense  of  this  mandamus;  the 
contention  being  that  the  county  court  must 
give  Its  consent  to  the  license.  I  have  al- 
ready said  that.lt  is  conceded  that  the  words 
of  section  7,  declaring  that  the  board  of  af- 
fairs shall  have  sole  and  exclusive  right  to 
grant  license,  taken  alone,  would  give  the 
consent  of  that  board  full  force  and  effect 
Is  the  force  of  that  clause  of  the  statute  de- 
stroyed by  the  closing  clause  of  section  59? 
I  may  say  that,  if  the  Intent  of  the  Legisla- 
ture was  to  grant  to  the  board  of  affairs  ab- 
solute power  to  grant  or  refuse  license.  It 
could  not  have  selected  from  the  vocabu- 
lary of  the  English  language  more  forceful 
words  to  accomplish  such  purpose  than  the 
words  "sole  and  exclusive  right  to  grant." 
I  n6ed  hardly  summon  here  the  rule  laid 
down  by  all  authority  that  courts  must  car- 
ry out  the  will  of  the  I^eglslature  when 
plainly  expressed.  Get  Its  intent  when  It  has 
plainly  expressed  It  and  obey  it  In  such 
case,  where  the  words  are  plain  and  unques- 
tionable In  meaning,  the  question  is  not  one 
of  construction,  but  one  of  implicit  obedience 
to  the  legislative  power.  It  Is  a  well-estab- 
Ubhed  rule  of  construction  that  it  is  not  per- 


mitted to  Interpret  what  needs  no  construc- 
tion. Where  the  act  is  explressed  in  clear 
and  precise  terms,  when  the  sense  Is  mani- 
fest there  can  be  no  reason  to  substitute 
a  meaning  or  surmise  or  guess  about  it 
Commonwealth  v.  Gaines,  2  Ya.  Cas.  172 ;  12 
Encyclopedic  Digest  Va.  &  W.  Va.  Rep.  760. 
If  we  allow  this  plain  language  of  power  of 
the  board  of  affairs  to  be  frittered  away  by 
reference  to  the  section  59,  what  do  we  do? 
We  take  from  this  Important  body  a  jwwer 
manifestly  clearly  vested  In  It  upon  mere 
Implication  and  surmise.  Here  I  will  cite 
a  principle  of  construction  of  statutes  that 
Is  very  plain.  We  cannot  do  this  by  mere  im- 
plication, and  deny  this  "sole  and  exclusive 
power"  In  the  board  of  affairs  in  that  Im- 
portant section  specifying  Its  many  powers, 
without  plain  words  to  Justify  ns.  Such 
words  are  not  In  section  59.  To  thus  qualify 
or  deny  this  power  of  the  board,  we  must 
run  counter  to  the  rule  that  hardly  needs 
any  autliorlty,  bnt  is  clearly  stated  In  Rail- 
road Co.  V.  Traction  Co.,  66  W.  Va.  18,  48 
S.  E.  746:  "A  clearly  expressed  intention 
in  one  part  of  a  statute  does  not  yield  to  a 
doubtful  construction  of  another  portion  of 
it;  and,  when  the  general  Intention  of  the 
Legislature  Is  clear  and  the  spirit  and  pur- 
pose of  the  statute  are  manifest,  a  mere  Im- 
plication  or  Inference  of  a  contrary  particu- 
lar or  special  Intent  arising  out  of  language 
of  doubtful  meaning,  must  yield  to  the  gen- 
eral intent."  Point  9.  Now;  suppose  we  say 
that  the  consent  of  the  board  of  affairs  is 
not  good  without  confirmation  by  the  coun- 
ty court  how,  then,  can  we  say  that  the 
power  of  the  board  of  affairs  is  "sole  and 
exclusive^'?  The  act  does  give  council  power 
to  veto  the  board  of  affairs,  but  that  is  pro- 
vided in  plain  words  by  the  statute ;  bat  no 
plain  words  of  veto  are  found  to  give  the 
county  court  such  power.  We  say  that  if 
it  had  been  the  Intent  of  the  Legislature  to 
qualify  this  "sole  and  exclusive  power"  In 
the  board,  it  would  have  said  so  In  plain 
words;  bnt  we  are  called  upon  to  insert  sufh 
words  to  infer  such  Intent — a  mere  Implica- 
tion. A  repeal  of  a  vital  and  clear  clause, 
expressed  In  explicit  language,  by  sheer  im- 
plication, and  that  against  the  plain,  general 
purpose  of  the  statute  in  this  respect  clearly 
apparent  in  the  act;  that  is,  to  confine  this 
license  power  to  the  board  of  affairs.  .  I  re- 
peat in  the  language  of  Railroad  Co.  v.  Trac- 
tion Co.,  supra,  in  point  8  of  the  syllabus, 
that  "a  clearly  expressed  Intention  in  one 
part  of  the  statute  does  not  yield  to  a  doubt- 
ful construction  in  another  portion  of  it" 
Mere  implication  will  not  do.  Appeal  was 
made  in  argument  to  the  principle  referred  to 
in  Speldel  v.  Warder,  66  W.  Va.  602,  49  S. 
E.  534,  that,  where  clauses  of  a  statute  are 
In  irreconcilable  conflict  the  .latest  clause 
shall  prevail.  Generally  it  Is  so;  but  I 
doubt  Its  application  wlien  the  manifest  an* 
dominant   intent   crops   out   In   an    earlier 
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clause,  and  I  say  that  tills  act  clearly  Im- 
ports an  Intent  to  give  this  Important  body, 
'  the  board  of  affairs,  this  important  power, 
sole  control  oyer  the  liquor  question.  "If  a 
subsequent  clause  Is  obscure,  it  will  not  con- 
trol a  previous  clear  provision."  State  v. 
Williams,  8  Ind.  191.  And  another  thought 
here  comes  in,  and  it  is  this:  The  clause  giv- 
ing the  board  this  sole  and  exclusive  power 
as  to  licenses  is  specific,  applicable  only  to 
the  subject  of  license,  special  to  it,  whereas 
the  closing  clause  of  section  59  is  not  so  spe- 
cific. Turning  to  26  Am.  &  EJng.  Ency.  L. 
619,  we  find  it  stated  that  "the  clause  which 
Is  directed  specially  to  the  matter  In  pref- 
erence to  others  mentioned  In  it  Incidental- 
ly only"  shall  prevail.  And  In  the  same  vol- 
ume (page  618)  Is  this  statement  of  the 
law:  "It  Is  an  old  and  familiar  rule  that 
where  there  is  in  the  same  statute  a  partic- 
ular enactment  and  also  a  general  one,  which 
in  its  most  comprehensive  .sense  would  in- 
clude what  is  embraced  in  the  former,  the 
particular  enactment  must  be  operative,  and 
the  general  enactment  must  be  taken  to  af- 
fect only  such  cases  within  its  general  lan- 
guage as  are  not  within  the  provisions  of  the 
particular  enactment  But  this  rule  Is  sub- 
ordinate to  the  principle  just  stated,  that 
statutes  are  to  be  so  construed  that  if  pos- 
sible full  effect  shall  be  given  to  all  parts 
thereof."  I  quote  note  1:  "Where  one  sec- 
tion of  a  statute  treats  specially  and  solely 
of  a  matter,  that  section  prevails  in  refer- 
ence to  that  matter  over  other  sections  in 
which  only  Incidental  reference  Is  made 
thereto,  because  the  legislative  mind,  hav- 
ing been  in  the  one  section  directed  to  this 
matter,  must  be  presumed  to  have  there 
expressed  its  intention,  ratner  than  in  other 
sections  where  Its  attention  was  turned  to 
other  things.  Long  y.  Culp,  14  Kan.  412, 
citing  Griffith  v.  Carter,  8  Kan.  565."  I  con- 
sider this  doctrine  pointedly  applicable  in 
this  case,  even  If  we  say  that  the  two  clauses 
are  directly  In  conflict 

But  are  these  sections  in  conflict?  I  say 
notl  The  part  of  section  59  above  quoted  has 
not  for  Its  purpose  the  granting  of  license, 
and  certainly  not  the  purpose  of  conferring 
the  power  npon  the  county  court.  Its  main 
purpose  Is  to  give  the  city  express  power  to 
levy  a  license  tax  and  require  bond  and  re- 
voke license.  Powers  which  without  this 
clause  it  might  not  have,  as  a  municipality 
can  only  levy  taxes  on  subjects  authorized 
by  the  Legislature.  Other  statutes  give  pow- 
er to  the  county  court  in  general  cases  to 
grant  or  refuse  license  where  no  fecial  act 
is  Involved,  and  It  was  not  the  mission  of 
section  59  to  confer  that  power  upon  a  coun- 
ty court  We  see  that  it  does  not  expressly 
and  affirmatively  grant  such  power  to  the 
county  court  In  the  case  of  Bluefield.  The 
most  that  can  be  said  is  that  it  recognizes 
such  power;  but  It  surely  does  not  expressly 
grant  it,  and  we  cannot  give  it  this  power  by 
mere  Implication  to  nullify  a  power  plainly 


granted  to  the  board.  I  think  that  the  dos- 
ing provision  of  section  59  was  inserted  out 
of  caution  to  protect  the  absolute  power  of 
the  board  of  affairs  in  this  matter.  The 
draughtsmen  thought  that,  as  the  county 
court  had  povrer  to  grant  license  In  Mercer 
county  outside  the  clly  of  Bluefleld,  Its  order 
might  be  claimed  to  warrant  Its  exercise  in 
the  city  or  at  least  within  two  miles  of  it, 
and  the  clause  was  inserted  to  say  that.  If 
the  county  court  should  grant  license  in  the 
county,  it  should  not  be  held  to  operate  Inside 
the  city  or  within  two  miles  thereof.  I  can 
see  another  reason  for  this  precautionary 
clause.  Section  7  gives  the  general  power  to 
grant  or  refuse  license  Inside  the  city  with- 
out mentioning  two  miles  outside  the  city 
limits.  Then  section  59  authorizes  the  city 
by  Its  board  of  affairs  to  levy  a  tax  on  a  li- 
cense to  be  exercised  within  the  city  or  with- 
in two  miles  of  the  corporate  limits  of  the 
city.  Without  the  closing  clause  of  section 
59,  there  might  be  question  whether  a  license 
granted  by  the  county  court  could  be  exer- 
cised outside  the  city  limits,  but  within  two 
miles  thereof,  and  this  closing  clause  of  sec- 
tion 59  was  inserted  to  protect  not  only  the 
city  within  Its  limit?,  but  to  clearly  make  the 
county  court's  grant  not  good  within  two 
miles  of  the  city.  By  the  charter  as  It  ex- 
isted before  the  act  of  1909  a  license  was 
good  within  one  mile  of  the  city.  A  purpose 
of  this  clause  in  the  new  act  was  to  extend 
the  limit  to  two  miles.  I  have  already  said 
that  this  last  clause  of  section  59  does  not 
affirmatively  grant  power  to  the  county  court 
as  to  licenses  within  the  city,  and  that  we 
cannot  give  It  such  power  by  mere  Implica- 
tion. I  would,  however,  call  attention  to  the 
fact  that  this  last  clause  Is  merely  prohibi- 
tory. It  prohibits  the  county  court  from 
granting  license  operative  within  two  miles 
of  the  city  limits.  It  Is  only  a  restrictive 
clause.  I  say  that  it  supports  the  theory 
that  the  power  of  the  board  of  affairs  is  sole 
and  exclusive,  because  this  clause  prohibits 
the  county  court  from  going  within  the  two- 
mile  limit  and  this  preserves  and  defends 
the  sole  and  absolute  power  of  the  board  of 
affairs  in  the  matter.  Perhaps  that  clause 
was  not  necessary  for  this  purpose;  but  there 
it  Is,  and  we  can  assign  it  a  function  and 
purpose  that  shall  make  it  not  conflicting 
with  the  provisions  of  section  7.  It  is  our 
duty  to  give  it  such  construction  as  shall 
avoid  conflict  between  the  different  clauses 
of  the  statute.  Railroad  Co.  v.  Traction  Co., 
56  W.  Va.  18,  48  S.  E5l  746.  pt  8. 

In  support  of  the  proposition  that  the  pur- 
pose of  the  Legislature  was  to  give  the  board 
of  affairs  sole  power,  I  would  state  the  fact 
that  the  charter  as  It  existed  under  chapter 
3,  Acts  1905,  gave  the  council  power  to  grant, 
and  to  grant  only,  city  license,  whereas  the 
act  of  1909  creates  a  board  of  affairs  with 
sole  and  exclusive  right  to  grant  refuse,  or 
revoke  "any  and  all  licenses."  This  power 
ovor  "any  and  all  licenses,"  covering  all  state 
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licenses,  was  flrst  inserted  by  the  act  of  J909. 
This  change  means  something.  It  widened 
the  powers  of  the  board  over  the  council, 
and  made  the  board  a  license  court  for  all 
licenses,  state  and  city,  within  the  city.  Re- 
flect that  under  the  act  of  1005  the  council 
was  simply  authorized  to  grant  license  by 
the  language,  "the  council  may  require  a 
city  license  to  be  had,"  leaving  room  to  say 
that  the  county  court  yet  participated;  but 
the  act  of  1909  creates  a  board  of  affairs,  and 
takes  from  the  council  the  license  power,  and 
vests  It  in  the  board  by  the  strong  language 
"to  have  sole  and  exclusive  right  to  grant, 
refuse  or  revoke,"  etc.  What  does  the  Inser- 
tion of  these  words  "sole  and  exclusive" 
mean?  They  were  not  annexed  to  the  former 
council  power,  but  they  are  made  an  element 
of  the  power  of  this  Important  board  of  af- 
fairs. This  material  alteration  must  surely 
have  a  great  force. 

We  have  been  asked  to  review  former  de- 
cisions, and  hold  as  unconstitutional  any  leg- 
islative act  giving  a  city  sole  power  to  grant 
license  without  the  consent  of  the  county 
court;  but  we  think  this  question  should  rest 
under  these  decisions. 

We  award  the  mandamus  against  the  clerk. 

ROBINSON,  P,  dissents. 

WIIiLIAMS,  J.  (dissenting).  Kelley  ft 
Moyers  were  granted  a  license  by  the  board 
of  affairs  of  the  city  of  Bluefield  to  sell  in- 
toxicating liquors  at  retail  in  said  city.  They 
then  applied  to  B.  L.  Bowman,  clerk  of  the 
county  court  of  Mercer  county,  for  a  state 
license.  He  refused  to  Issue  it,  and  plaintiffs 
have  applied  to  this  court  fen:  a  writ  of 
mandamus  to  compel  him  to  do  so.  Whether 
the  writ  should  be  granted  or  not  depends 
upon  the  question  of  the  power  of  the  city 
to  grant  both  a  state  and  a  city  license  to 
sell  intoxicating  liquors.  The  question  re- 
quires a  construction  of  the  city's  charter. 
Properly  construed,  I  think  no  power  is  given 
to  grant  a  state  license.  Its  charter  is  chap- 
ter 1,  Acts  1909,  section  6  of  which  reads  as 
follows:  "All  the  corporate  powers  of  said 
city  shall  be  vested  in  and  exercised  by  the 
board  of  affairs,  or  under  its  authority,  ex- 
cept as  othencite  provided  in  this  act."  (Ital- 
ics are  mine.)  Section  7  reads,  in  part,  as 
follows:  "The  board  of  affairs  of  said  city 
shall  have  and  are  hereby  granted  power  to 
have  said  city  surveyed,"  etc.  Then  follows 
a  long  list  of  enumerated  powers,  consisting 
of  more  than  five  printed  pages,  and  among 
them  Is  the  following,  viz.:  "To  have  the 
sole  and  exclusive  right  to  grant,  refuse  or 
revoke  any  and  all  licenses  for  the  carrying 
on  of  any  business  within  said  city  on  which 
the  state  exacts  or  may  exact  a  license  tax." 
This  language  must  be  read  and  construed  in 
the  light  of  other  portions  of  the  act.  It  is 
not  proper  to  construe  the  language  of  a  sin- 
gle Isolated  clause  of  a  statute  according  to 
the  literal  meaning  of  the  words  employed 


when  there  are  other  provisions  of  the  act 
which  show  that  the  words  were  intended 
to  be  taken  in  a  limited  or  qualified  sense. 
The  Intention  of  the  lawmakers  will  prevail 
over  a  strict  and  literal  sense  of  any  particu- 
lar clause  in  an  act  when  the  Intention  be- 
comes clearly  manifest  from  the  act  taken  in 
its  entirety.  "Not  only  may  the  meaning  of 
words  be  restricted  by  the  subject-matter  of 
an  act  or  to  avoid  repugnance  with  other 
parts,  but  for  like  reasons  they  may  be  ex- 
panded. The  application  of  the  words  of  a 
single  provision  may  be  enlarged  or  restrain- 
ed to  bring  the  operation  of  the  act  within 
the  Intention  of  the  Legislature,  when  vio- 
lence win  not  be  done  by  such  Interpretation 
to  the  language  of  the  statute.  The  proprie- 
ty and  necessity  of  thus  construing  words  are 
most  obvious  and  Imperative  when  the  pur- 
pose is  to  harmonize  one  part  of  an  act  with 
another  in  accord  with  Its  general  intent 
The  statute  Itself  furnishes  the  best  means 
of  its  own  exposition;  and  if  the  Intent  of 
the  act  can  be  clearly  ascertained  Irom  a 
reading  of  Its  provisions,  and  all  its  parts 
may  be  brought  into  harmony  therewith,  that 
Intent  will  prevail  without  resorting  to  -other 
aids  for  construction."  Lewis'  Sutherland  on 
Statutory  Construction,  {  348.  I  do  not  be- 
lieve the  Legislature  Intended  by  this  clause 
in  section  7  to  confer  upon  the  board  of  af- 
fairs "the  sole  and  exclusive  right  to  grant" 
state  licenses,  but  that  the  word  "licenses" 
was  here  used  in  a  restricted  sense,  and  ap- 
plies only  to  city  licenses.  The  subject-mat- 
ter was  the  Incorporation  of  a  municipality, 
and  the  vesting  of  it  with  powers  which 
were  essential  to  Its  government,  one  of 
which  was  the  raising  of  revenues.  The  Leg- 
islature was  not  dealing  with  the  subject  of 
state  licenses  in  this  act,  and  It  was  not  its 
purpose  to  change  the  general  plan  prt>videa 
by  chapter  32  of  the  Code  for  the  granting 
of  state  licenses  for  the  numerous  occupa- 
tions for  which  the  state  requires  a  license 
and  exacts  a  license  tax.  In  most  Instances 
the  county  court  is  made  the  tribunal  for  the 
granting  of  state  licenses;  in  some  Instances 
the  power  is  vested  in  the  auditor,  as  for 
instance  the  granting  of  a  license  to  maintain 
an  automobile;  and  in  s(»ne  cases  the  power 
Is  given  to  the  Secretary  of  State,  as  the 
granting  of  a  license  to  exist  and  to  do  busi- 
ness as  a  private  corporation.  For  Instance, 
the  state  exacts  a  license  tax  from  all  do- 
mestic corporations,  whether  they  be  resident 
or  nonresident,  and  from  all  foreign  corpora- 
tions who  do  business  In  the  state;  and  by 
section  30,  c.  54,  Code,  the  license  to  a  for- 
eign corporation  is  Issued  by  the  Secretary 
of  State,  and  all  corporation  license  taxes 
are  collected  by  the  auditor.  'No  doubt  some 
corporations  of  both  classes  do  business  in 
the  city  of  Bluefield.  Now,  is  it  reasonable 
to  suppose  that  the  Legislature  intended  to 
confer  on  the  city  of  Bluefield  the  "sole  and 
exclusive  right"  to  grant  state  licenses  to 
such  corporations  to  do  business  In  that  city? 


Digitized  by 


Ljoogle 


460 


69  SOUTHEASTERN  REPORTER. 


(W.  Va. 


Certainly  not.  Suppose  a  nonresident  corpo- 
ration bad  not  obtained  a  license  from  tbe 
Secretary  of  State,  entitling  It  to  do  business 
In  West  Virginia,  and  sbould  notwithstand- 
ing desire  to  locate  in,  and  do  business  In, 
the  city  of  Bluefleld,  then,  according  to  the 
literal  construction  given  by  the  majority  of 
the  court  to  the  clause  In  question,  the  board 
of  affairs  of  the  city  would  have  the  sole 
power  to  grant  both  state  and  city  license  to 
do  business  within  the  city.  Such  was  not 
the  legislative  Intent  Such  power  vested  in 
the  city  would  create  too  serious  a  derange- 
ment In  the  system  provided  by  general  law 
for  the  issuing  of  state  licenses  and  the  col- 
lection of  the  state's  revenues.  It  cannot  be 
argued  that  corporation  license  and  automo- 
bile license  which  is  expressly  made  coex- 
tensive with  the  state  are  to  be  made  excep- 
tions. If  the  clause  Is  to  be  Interpreted  liter- 
ally. The  language  is,  "and  any  and  all 
licenses."  If  this  means  a  state  license  In 
any  case,  It  must  mean  state  licenses  In  all 
cases  in  regard  to  which  the  state  exacts  a 
license  tax.  If  tbe  board  of  affairs  of  the 
city  has  the  sole  and  exclusive  right  to  grant 
both  state  and  city  licenses  to  sell  intoxi- 
cating liquor  within  the  corporate  limits,  It 
has  also  tbe  sole  and  exclusive  right  to  grant 
both  state  and  city  licenses  to  a  private  cor- 
poration to  do  business  in  the  city,  and  to  a 
person  to  maintain  an  automobile,  because 
they  are  some  of  the  things  for  which  tbe 
state  exacts  a  license  tax. 

In  construing  the  clause  In  question  the 
whole  act  should  be  considered,  and  any  oth- 
er section  or  clause  dealing  with  the  sub- 
ject or  matter  embraced  in  the  clause  to  be 
Interpreted  should  be  read  in  connection  with 
it,  and.  If  possible,  the  several  parts  should 
be  made  to  harmonize.  This  is  a  rule  of 
statutory  construction  that  Is  universally  ap- 
plied. Turning,  then,  to  section  59  of  tbe 
act,  which  deals  particularly  with  the  subject 
of  licenses,  we  find  that  It  reads  as  follows: 
"Whenever  anything  for  which  a  state  li- 
cense is  or  may  be  required  Is  to  be  done 
within  said  city  or  wltbtn  two  miles  of  the 
corporate  limits  thereof,  the  board  of  af- 
fairs as  herein  provided  may  by  ordinance 
require  a  city  license  to  be  bad  for  doing  the 
same,  the  amount  of  which  license  shall  be 
flxed  by  the  board  of  affairs,  in  no  case,  bow- 
ever,  to  be  les!)  than  the  amount  charged  by 
the  state  for  a  license  for  doing  tbe  same 
thing,  and  may  In  any  case,  require  from  tbe 
person  licensed  a  bond,  with  sureties  and  in 
snch  penalty  and  with  such  conditions  as  It 
n>ay  deem  proper,  and  the  board  of  affairs  on 
notice,  may  revoke  such  license  at  any  time 
if  the  condition  of  the  said  bond  be  broken ; 
and  no  license  to  sell  strong  or  spirituous  liq- 
uors or  wine  or  beer,  ale,  porter  or  drinks  of 
like  nature,  within  said  city,  or  within  two 
miles  of  the  corporate  limits  thereof,  shall  be 
granted  by  the  county  court  of  Mercer  coun- 
ty, unlem  the  person  applying  therefor  shall 
produce  to  said  county  court  the  certlflcate 


of  the  board  of  affairs  of  said  city,  that  said 
board  of  affairs  has  granted  a  city  license 
authorizing  said  person  to  sell  as  aforesaid 
and  the  same  has  not  been  vetoed  by  the 
council  as  herein  provided  for.  A  person  as- 
sessed with  a  city  license  for  the  sale  of 
strong  or  spirituous  liquors,  or  wine  or  beer, 
ale,  porter  or  drinks  of  like  nature  within 
said  city  or  within  two  miles  of  the  corporate 
limits  thereof,  shall  pay  said  tax  to  the 
treasurer  of  the  city  before  any  such  license 
shall  be  granted  to  him  by  said  board  of  af- 
fairs. The  board  of  affairs  may  Impose  a 
license  and  assess  a  tax  thereon  on  aU 
wheeled  vehicles  for  public  hire  and  upon  all 
dogs  kept  within  said  corporate  limits.  The 
board  of  affairs  may  prescribe,  impose  and 
enforce  reasonable  fines  and  penalties,  includ- 
ing Imprisonment,  under  the  order  of  the  po- 
lice judge  of  said  city,  or  the  persons  law- 
fully exercising  his  functions,  upon  any  per- 
son carrying  on,  or  attempting  to  carry  on, 
any  business  for  which  a  city  license  is  re- 
quired, without  first  obtaining  a  city  license 
therefor  and  paying  the  city  license  tax  as- 
sessed thereon.  All  licenses  provided  for  in 
this  act  shall  be  paid  to  the  treasurer  of  the  • 
city,  and  for  the  purpose  of  enforcing  the 
provisions  of  this  section  the  city  shall  have 
police  jurisdiction  for  two  miles  beyond  tbe 
corporate  limits  thereof."  This  section,  I 
think,  furnishes  the  true  interpretation  of 
the  words  "any  and  all  licenses"  which  tbe 
city  is,  through  its  board  of  affairs,  empow- 
ered by  section  7  to  grant  It  means  city  li- 
censes— not  both  city  and  state  licenses.  The 
qualifying  words,  "any"  and  "all,"  in  the 
controverted  clause  of  section  7,  have  no 
reference  whatever  to  the  various  officers  or 
tribunals  which  are  vested  by  the  general 
Jaw  with  the  power  of  granting  licenses,  but 
they  refer  to  the  subjects  or  things,  for  the 
doing  of  which  a  license  is  required. 

Section  S9  deals  specifically  with  the  sub- 
ject of  licenses;  and  five  points  are  promi- 
nently brought  out  In  It:  (1)  That  the  license 
spoken  of  is  a  city  license.  (2)  That  the 
things  to  be  licensed  under  this  section  are 
those  things  for  which  a  state  license  is  or 
may  be  required.  (3)  That  the  license  must 
be  authorized  by  ordinance  as  provided  for 
in  the  act  (4)  That  the  council  is  given  the 
right  of  veto.  But  more  as  to  this  point 
later.  (5)  The  right  vested  in  the  county 
court  by  general  law  to  grant  or  refuse  state 
license  to  sell  intoxicating  liquors  within 
the  town  or  within  two  miles  of  its  corporate 
limits,  notwithstanding  the  applicant  may 
have  obtained  a  city  license  therefor.  Is  rec- 
ognized. The  board  of  affairs  is  not  au- 
thorized to  grant  a  city  license  -unless  pur- 
suant to  an  ordinance  passed;  and  an  ordi- 
nance can  be  passed  only  in  the  manner  prcH 
vided  by  the  charter. 

Section  53  provides  tbe  manner  of  passing 
ordinances,  and  says  that  no  ordinance  shall 
be  passed  except  by  bill.  "No  bill  shall  be 
considered  for  final  passage  at  the  meetins 
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at  which  It  was  Introduced,  but  at  any  sub- 
sequent regular  weekly  public  meeting  of 
the  board  of  affairs  such  bill  may  be  taken 
up  by  the  board  of  affairs  for  final  action." 
Section  54  provides  the  manner  of  keeping 
the  record  of  "all  ordinances  passed  by  the 
board  of  affairs  and  all  vetoes  of  the  coun- 
cil." An  ordinance  Is  a  local  law,  and  the 
passing  of  It  is  a  legislative  act,  concerning 
which  the  council  Is  given  the  right  of  veto. 
It  cannot  become  a  law  of  the  city  until  it 
is  either  approved  by  the  council,  or  until 
the  council  has  had  an  opportunity  to  exer- 
cise its  right  of  veto,  and  has  failed  to  do 
so.  The  granting  of  a  license  pursuant  to  an 
ordinance  authorizing  it  Is  purely  a  ministe- 
rial act ;  and,  in  order  to  ascertain  whether 
the  council  has  the  right  to  veto  a  license 
granted  by  the  board  of  affairs,  it  Is  neces- 
sary to  construe  section  18,  which  reads  as 
follows:  "The  riglit  of  veto  on  any  franchise 
or  ordinance  passed  or  any  license  granted 
by  the  board  of  affairs  Is  hereby  conferred 
upon  the  council  In  the  manner  hereinafter 
described."  This  would  appear  to  give  the 
right  to  veto  any  and  all  licenses  granted 
by  the  board  of  affairs.  But  this  section 
must  be  read  in  connection  with  section  7, 
which  gives  the  board  of  affairs  the  sole  and 
exclusive  right  to  grant  all  licenses  for  cer- 
tain things;  that  Is,  for  those  things  for 
which  the  state  exacts  a  license  tax.  The 
two  provisions  should  be  made  to  harmonize, 
if  possible,  and  the  only  way  this  can  be 
done  is  to  limit  the  application  of  section  IS 
to  licenses  on  those  subjects  for  -which  the 
state  does  not  require  a  license  tax.  The 
controverted  clause  In  section  7  can  thus  l>e 
given  full  effect,  and  section  18  will  be  giv- 
en the  broadest  effect  which  It  is  possible 
Tor  it  to  have  consistent  with  section  7. 

Section  6  does  not  vest  the  corporate  pow- 
ers of  the  city  in  its  board  of  affairs  abso- 
lutely, but  only  "except  as  otherwise  provid- 
ed In  this  act."  This  shows  a  purpose  to 
place  a  limitation  upon  its  powers,  and  we 
have  to  look  to  other  portions  of  the  act 
to  find  those  llmitattons.  One  of  them  Is 
the  right  of  veto  conferred  upon  the  council. 
Section  18  is  an  express  grant  of  the  veto 
power  to  the  council ;  and  the  purpose  of  the 
Legislature  to  preserve  this  power  to  the 
council  is  shown  by  expressly  reserving  it  in 
sections  47,  48,  and  49  of  the  act.  Section  49 
reads  as  follows;  "Whenever  the  council 
shall  express  its  veto  of  any  franchise,  license 
or  ordinance  passed  by  the  t>oard  of  affairs, 
It  shall,  not  later  than  the  second  day  there- 
after, cause  such  franchise  or  ordinance  with 
its  veto  thereof  and  its  written  reasons 
therefor,  addressed  to  the  board  of  affairs, 
to  be  transmitted  to  the  auditor  and  the  au- 
ditor shall  submit  the  same  to  the  iKtard  of 
affairs  at  its  next  regular  meeting  or  special 
meeting  called  for  that  purpose,  which  shall 
be  noted  in  the  minutes  of  said  meeting; 
but  a  failure  to  transmit  such  franchise,  li- 
cense or  ordinance  within  said  time  shall 


not  render  such  veto  void.  If  the  franchise, 
license  or  ordinance  shall  be  changed  and 
again. passed  by  the  board  of  affairs  it  shall 
be  treated  as  a  new  or  original  ordinance  and 
subject  to  the  veto  power,  of  the  council." 
Moreover,  the  council  is  vested  with  the 
power  of  filling  vacancies  in  the  board  of 
affairs,  and  the  power  of  impeaching  Its 
members ;  also,  by  section  50,  with  the  pow- 
er to  decide  a  tie  in  the  vote  of  the  board  of 
affairs  "on  the  passage  of  any  franchise,  li- 
cense, or  ordinance."  It  is  manifest  from 
these  various  provisions  of  the  charter,  which 
relate  directly  to  the  veto  power  of  the  cotm- 
cii,  that  the  council  is  not  a  nonentity  in  the 
plan  of  the  city's  government,  but  that  it  is 
vested  with  considerable  power,  even  if  It 
does  have  to  be  exercised  negatively.  Its 
veto  ls°  absolute.  It  can  prevent  the  passage 
of  any  ordinance,  and  by  preventing  the  pas- 
sage of  an  ordinance  authorizing  a  license, 
it  can  thus  prevent  the  granting  .of  a  license, 
because  the  license  can  only  be  granted  pur^ 
suant  to  an  ordinance. 

Now,  let  us  assume  that  an  ordinance  has 
been  passed  requiring  a  city  license  for  the 
doing  of  all  things  for  which  a  license  may 
be  properly  required,  and  a  city  license  tax 
for  the  doing  of  each  particular  thing,  among 
which  are  some  for  which  the  state  exacts 
a  license  tax  and  some  for  which  it  does  not 
exact  a  license  tax ;  how  Is  the  license  to  be 
obtained  by  the  party  desiring  to  conduct  the 
business?  If  the  business  Is  one  for  which 
the  state  does  not  exact  a  license  tax,  he 
makes  application  to  the  board  of  affairs  for 
city  license  who  may  grant  it;  but  this  li- 
cense is  subject  to  the  veto  power  of  the 
council  because  section  18,  which  defines  the 
power  of  the  council,  says:  "The  right  of 
veto  of  any  franchise  or  ordinance  passed  or 
any  Ucoise  granted  by  the  board  of  affairs 
Is  hereby  conferred  upon  the  council,  in  the 
manner  hereinafter  described."  But,  if  the 
thing  to  l>e  done  requires  also  a  state  license, 
he  must  apply  to  the  board  of  affairs  for  city 
license,  and  also  to  the  county  court,  or  to 
the  person  authorized  by  the  general  law 
to  grant  state  licenses,  and  after  obtaining 
both  a  city  and  state  license  he  Is  authorized 
to  conduct  the  business,  because  city  licenses 
granted  by  the  board  of  affairs  for  the  doing 
of  those  things  for  which  the  state  exacts 
a  license  tax  are  not  subject  to  the  veto  of 
the  council.  Section  7  gives  to  the  board  of 
affairs  the  sole  and  exclusive  right  to  grant 
all  city  licenses  for  the  doing  of  those  things. 
The  words  "sole  and  exclusive"  are  used  only 
for  the  purpose  of  denying  to  the  council  the 
veto  power  upon  such  licenses. 

There  -is  another  very  cogent  reason  in  sup- 
port of  the  view  that  the  city  was  not  vest- 
ed with  power  to  grant  state  licenses;  and 
that  is  that,  by  the  concluding  clause  of  sec- 
tion 59,  all  license  taxes  provided  for  in  the 
act  are  to  be  paid  to  the  treasurer  of  the 
dty;  and  the  treasurer  of  the  dty  is  no- 
where in  the  act  expressly  made  the  agent 
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of  the  state  to  collect  or  to  receive  Its  taxes. 
The  language  Is;  "All  licenses  provided  for 
In  this  act  shall  be  paid  to  the  treasurer  of 
the  city,"  etc. 

It  seems  to  me  that  the  construction  for 
■which  I  contend  is  in  perfect  accord  with  the 
general  scheme  and  purpose  of  the  charter 
and  renders  the  act  harmonious  as  a  whole ; 
whereas,  the  construction  given  to  the  clause 
In  section  7  by  the  majority  of  the  court,  not 
only  produces  a  great  disturbance  in  the 
general  plan  provided  by  chapter  32  for  the 
granting  of  state  licenses,  but  also  produces 
an  irreconcilable  conflict  between  the  differ- 
ent provisions  of  the  charter  itself.  The 
most  of  section  59  of  the  charter  Is  meaning- 
less, if  the  clause  In  question,  In  section  7, 
Is  to  be  construed  as  giving  the  board  of  af- 
fairs the  sole  and  exclusive  right  to  grant 
any  and  all  state  licenses,  as  well  as  any  and 
all  city  licensee.  -  Section  69  recognizes  the 
t-lght  as  stlU  existing  in  the  county  court  to 
grant  state  licenses  for  the  sale  of  Intoxi- 
cating liquors,  and  inhibits  said  court  from 
granting  such  license,  unless  the  party  ap- 
plying therefor  shall  have  first  obtained  from 
the  board  of  affairs  "a  city  license."  In  my 
opinion,  the  Legislature  has  defined  In  this 
section  what  is  meant  by  "any  and  all  li- 
censes" In  section  7.  Section  12  of  chapter 
32  vests  the  county  court  with  the  power  to 
grant  state  licenses  to  sell  intoxicating  liq- 
uors, and  the  charter  of  the  city  of  Bluefield 
has  not  expressly  revoked  It  A  literal  inter- 
pretation of  an  isolated  clause  shoidd  not  be 
resorted  to  for  the  purjmse  of  revoking  this 
power  by  mere  implication,  especially  when 
such  clause  Is  susceptible  of  a  different  in- 
terpretation which  is  more  in  harmony  with 
the  general  purpose  of  the  act  I  believe  that 
the  -wotAs  "sole  and  exclusive"  were  Intend- 
ed only  for  the  purpose  of  denying  to  the 
council  the  right  of  veto  which  had  been 
given  to  It  by  section  18  of  the  act  and  that 
the  words  "any  and  all  licenses"  mean  any 
and  all  city  licenses.  I  would  refuse  the 
peremptory  writ  of  mandamus. 

It  was  suggested  in  argument  that  any 
statute  which  sought  to  vest  in  a  municipali- 
ty the  sole  power  to  grant  state  licenses 
would  be  in  violation  of  section  24  of  arti- 
cle 8  of  the  Constitution  (Code  1906,  p. 
Ixxlv).  If  this  were  the  first  time  this 
question  was  presented,  I  would  be  strongly 
inclined  to  that  view.  But  the  question  has 
been  twice  decided  by  this  court  first  in 
Wilson  V.  Ross,  40  W.  Va.  278,  21  S.  B.  868, 
and,  again,  in  Ward  &  Co.  v.  County  Court 
51  W.  Va.  102,  41  S.  B.  154.  In  both  of 
these  cases  the  question  was  fairly  present- 
ed, and  in  each  case  it  was  decided  that 
such  an  act  was  not  unconstitutlonaL  In 
deference  to  these  decisions  and  to  the  doe- 


trine  of  stare  decisis,  I  feel  compelled  to 
yield  my  personal  opinion  conceruing  the 
proper  construction  to  be  given  to  that  sec- 
tion of  th6  Constitution.  These  decisions 
have  come  to  be  recognized  as  the  law,  and 
I  do  not  think  the  principle  Involved  is  of 
sufficient  Importance  to  Justify  their  over- 
turning at  this  time,  even  if  a  majority  of 
the  court  should  be  so  inclined. 


(68  W.  Va.  86) 

ECHOLS  V.  MERCER  COLTSTI  COURT 

et  al. 

(Supreme  Coort  of  Appeals  of  West  Virginia. 

Oct  25,  1910.) 

(Syllaiut  by  the  Court.) 

Intoxicatino    Liquors    (S    74*)— Right    to 
Remedy— Existence  of  Legal  Dutt. 

Under  the  charter  of  the  city  of  Bluefield 
(Acts  1909,  c.  1),  the  county  court  of  Mercer 
county  has  ntf  jurisdiction  over  the  subject  of 
license  to  sell  spirituous  liquors  In  that  city, 
or  within  two  miles  of  Its  limits.  Therefore, 
after  such  license  has  been  granted  by  the  board 
of  affairs  of  said  city,  a  mandamus  does  not  lie 
to  compel  the  county  court  to  issue  a  certificate 
of  the  grant  of  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  74,  75 ;  Dec.  Dig.  S  74.*] 

Robinson,  P.,  and  Williams,  J.,  dissent 

Mandamus  by  R.  E.  L.  Echols  against  the 
County  Court  of  Mercer  County  and  others. 
Writ  refused. 

Sanders  &  Crockett  for  petitioner.  Hugh 
O.  Woods,  D.  M.  Easley,  and  James  F. 
Brown,  for  respondents. 

BRANNON,  3.  Echols,  the  petitioner  In 
this  case,  after  obtaining  a  grant  of  license 
to  sell  liquor  In  the  city  of  Bluefield  from 
Its  board  of  affairs,  applied  to  the  county 
court  of  Mercer  county  to  issue  a  certificate 
to  obtain  such  license,  but  the  court  refused 
to  order  the  certificate.  Echols  asks  from 
this  court  a  mandamus  to  compel  the  coun- 
ty court  to  order  such  certificate  to  him. 
We  refuse  to  award  such  mandamus,  .be- 
cause, as  win  be  seen  from  the  case  of  Kel- 
ley  &  Moyers  r.  Bowman,  Clerk  (decided 
this  day)  69  S.  E.  456,  we  held  that  the 
grant  of  license  by  the  board  of  affairs  is 
final,  without  any  right  or  duty  in  or  on  the 
county  court,  and  that  the  county  court  has 
no  Jurisdiction  In  the  matter,  but  that  the 
duty  of  issuing  the  certificate  rests  on  the 
clerk  of  the  county  court  by  virtue  of  the 
action  of  the  board  of  affairs. 

Mandamus  refused. 

ROBINSON,  P.,  and  WILLIAMS,  J.,  con- 
cur in  the  refusal  of  the  mandamus,  but  do 
not  concur  In  the  iqrUabus  and  opinion 
above. 
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(6g  W.  Va.  105) 

STATE  T.  GUM. 

(Snpieme  Gonrt  of  Appeals  of  West  Viiginia. 
Not.  1,  1910.)' 

(Syllahui  ty  the  Court.) 
AS8A.UI.T    AND    Batteby    (§    67*)— Self-De- 

FENSE— UeSISTING   ABBEST— USE   OF   DEADLY 

Weapon.  . 

If  an  attempted  arrest  be  unlawful,  the 
party  lou^ht  to  be  arrested  maj  use  such  rea- 
sonable force,  proportioned  to  the  injury  at- 
tempted upon  him,  as  is  necessary  to  effect  his 
escape,  but  no  more ;  and  he  cannot  do  this  by 
using  or  offering  to  use  a  deadly  weapon,  if  be 
has  no  Kason  to  apprehend  a  greater  injury 
than  a  mere  unlawful  arrest.  Instructions  to 
the  jury,  not  so  limited,  were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  97;   Dec  Dig.  S  6T.*] 

Error  from  Circuit  Court,  Focahontaa 
County. 

Woods  Gum  was  couTlcted  of  assault  wltb 
intent  to  kill,  and  brings  error.     AfSrmed. 

N.  0.  McNeil,  for  plaintiff  In  error. '  Wm. 
G.  Conley,  Atty.  Gen,,  and  D.  B.  Matthews, 
<or  the  State. 

MILLER,  J.  The  Indictment  charges  that 
the  defendant  did  maliciously  and  felonious- 
ly cut,  stab  and  wound  one  John  Waugb,  a 
sergeant  of  the  town  of  Marlinton,  while 
the  latter  Was  attempting  to  place  him  un- 
der arrest  for  being  drunk  and  disorderly, 
with  the  Intent  to  then  and  there  malm,  dis- 
figure, disable  and  kill  the  said  Waugh. 

Upon  the  trial,  upon  his  plea  of  not  guilty, 
the  Jury  found  the  defendant  guilty  of  un- 
lawful, but  not  malicious,  wounding,  as 
charged  in  the  indictment  Upon  this  ver- 
dict the  court  below  pronounced  the  Judg- 
ment complained  of,  that  thj  defendant  be 
confined  in  the  penitentiary  for  the  period  of 
three  years,  at  hard  labor,  and  to  be  further 
dealt  with  according  to  law. 

In  his  petition  to  this  court  for  the  writ  of 
error  allowed  him,  petitioner  alleges  numer- 
ous errors  committed  on  the  trial,  but  no 
oral  argument  was  made  or  printed  brief 
filed  on  Us  behalf  on  the  final  hearing  here. 
The  attorney  general  filed  a  brief  on  behalf 
of  the  state,  and  the  case,  thus  presented, 
was  submitted  for  decision. 

Upon  the  trial  below  there  was  substan- 
tially no  conflict  in  the  evidence,  and  there 
is  practically  but  one  question,  a  question 
of  law,  presented  by  defendant's  Instructions 
to  the  Jury  numbered  three  and  four,  re- 
jected, presented  for  decision.  These  in- 
structions, poorly  drawn,  would  have  told 
the  Jury,  substantially,  number  three,  that  if 
they  believed  from  the  evidence  that  Waugh 
was  attempting  to  arrest  the  defendant  with- 
out a  warrant  or  other  proper  authority,  de- 
fendant had  the  right  to  resist  said  arrest, 
and  that  they  should  find  the  defendant  not 
guilty,  unless  they  should  find  that  said  of- 


ficer was  attempting  to  make  the  arrest  for 
the  violation  of  the  law  committed  in  his 
presence  or  view;  the  fourth,  that  If  they 
believed  from  the  evidence  that  Waugh  went 
upon  the  premises  of  defendant,  and  attempt- 
ed to  arrest  him  in  his  own  bouse,  without 
proper  legal  authority,  by  a  warrant  issued 
by  a  proper  officer,  or  for  some  violation  of 
law  committed  in  his  presence,  he  had  the 
right  to  resist  said  arrest  "in  any  manner 
he  chose,"  and  they  should  find  the  defend- 
ant not  guilty. 

The  facts  proven  in. brief  were,  that  Waugh 
at  the  time  of  the  alleged  offense,  at  the  re- 
quest of  defendant's  wife,  entered  the  home 
of  defendant  by  the  kitchen  door,  the  wit- 
ness Dennison  accompanying  him  to  the 
door,  and  being  informed,  first  by  Dennison 
before  entering,  and  after  entering  by  de- 
fendant's wife,  that  she  wanted  him  to  do 
something  with  defendant,  because  she  was 
afraid  he  would  do  something  before  morn- 
ing, he  went  on  into  the  adjoining  room 
where  Woods  was  quietly  sitting,  and,  to 
quote  his  own  language,  addressing  the  de- 
fendant, said:  "I  asked  him  what  was  the 
matter  and  he  said,  'I  wont  stand  what  is 
going  on  In  my  home,'  and  I  said,  'Tou  had 
better  keep  quiet  and  go  to  bed  and  sleep 
this  ofr  and  he  said,  'no,  by  God,  there  is  a 
man  and  a  woman  in  this  room  and  a  man 
and  a  woman  in  the  other  room  and  I  will 
be  God  damned  If  I  am  going  to  stand  it  any 
longer'  and  I  said,  'Mr.  Gum,  yon  will  have 
to  get  quiet  now  or  I  will  have  to  put  you 
under  arrest,'  and  he  said,  'God  damn  you, 
you  can't  do  it,'  and  at  that  I  got  him  by 
the  arms  and  I  called  Mr.  Dennison,  he 
was  standing  at  the  door,  and  when  he  come 
in  Mr.  Gum  threw  his  right  hand  up  and 
I  discovered  his  knife  for  the  first  time,  and 
he  said  to  Mr.  Dennison,  'By  God,  you  stand 
back'  and  I  said  to  Dennison,  'look  out,  be 
will  cut  you,'  and  Just  as  I  said  that  Gum. 
made  a  vicious  lick  at  him  with  the  knife 
and  I  Jumped  behind  him  and  grabbed  him 
by  both  arms  and  he  struck  back  at  me  with 
his  knife  that  way  (indicating)  and  struck 
me  here  and  cut  me.  •  •  •  He  threw 
back  his  hand  and  struck  me  there  and  I 
thought  from  the  sting  of  the  knife  that  he 
'had  cut  me  pretty  badly,  but  after  I  had  him 
arrested  and  took  him  to  Jail  I  did  not  think 
so  much  of  it.  It  was  a  small  place  but  was 
cut  deep  and  it  was  six  weeks  before  it  was 
entirely  healed  up."  At  another  point  in 
his  evidence  this  witness  testified:  "Q. 
When  you  first  went  in  the  sitting  room,  who 
was  in  there?  A.  Nobody  bi^t  Gum.  Q.  I 
want  you  to  tell  the  Jury  what  lie  was  do- 
ing? A.  He  was  sitting  there  in  the  cliair 
when  I  went  in.  Q.  He  wasn't  saying  any- 
thing to  yon  or  anyone  else,  was  be?  A. 
No,  not  at  that  time,  he  wasn't  Q.  Who 
spoke  first?  A.  I  did — I  said,  'Woods,  what 
is  all  this  excitement  about,'  and  then  he 
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commenced.  Q.  The  trouble  started  as  soon 
as  yon  said  that?  A.  Yes,  he  commenced 
whenerer  I  said  that.  I  went  in  there  at 
the  Instance  of  Afrs.  Gum  because  she  asked 
for  protection,"  Defendant's  wife  corrob- 
orates the  officer  In  his  testimony,  but  says 
in  addition,  that  before  entering  the  room 
where  defendant  was,  and  where  he  was 
quietly  sitting,  the  officer  told  her  she  would 
have  to  get  a  warrant  before  the  arrest 
could  be  made. 

There  Is  no  evidence  of  any  offense  com- 
mitted by  defendant  In  the  presence  of  the 
officer  or  within  his  hearing,  unless  the  of- 
fense, of  attempting  an  assault  upon  Dennl- 
son  with  the  knife  be  an  offense,  but  this 
was  after  Dennlson  had  been  called  in  to 
assist  in  making  the  arrest,  and  Waugh  had 
taken  hold  of  defendant's  arms.  The  charge 
of  the  Indictment  Is  that  the  offense  was 
committed  while  Waugh  was  attempting  to 
arrest  the  defendant  on  the  charge  of  being 
drunk  and  disorderly. 

Did  the  facts  proven  entitle  the  defend- 
ant to  the  instructions  refused,  or  either  of 
them?  As  stated  by  Bishop,  Bishop  on  Crlm. 
Proc,  section  181,  "their  powers  of  arrest 
do  not  differ  greatly;  or,  at  least,  the  dif- 
ferences at  common  law  are  not  distinctly 
defined  in  the  books.  •  •  •  For  a  past 
offence  lower  than  felony,  none  of  these  of- 
ficers can  make  an  arrest  without  warrant ; 
unless,  for  example,  it  is  such  a  dangerous 
assault  as  may  end  in  felony,  by  the  death 
of  the  injured  person."    See  also  3  Cyc.  880. 

The  offense  of  being  drunk  and  disorder- 
ly is  not  a  felony.  Section  9,  Ch.  153,  Code 
1906,  among  other  things,  provides:  "If  any 
person  shall,  in  the  presence  of  a  constable, 
•  •  *  ajypcar  in  a  state  of  gross  intoxi- 
cation  in  a  public  place;  such  constable 
may,  without  warrant  or  other  process,  or 
further  proof,  arrest  such  offending  person 
and  carry  him  before  some  Justice  of  the 
peace  in  the  county,  in  which  such  offense  is 
committed,  •  *  • ."  The  statute.  Section 
15,  Ch.  149,  Code  1906,  punishing  drunken- 
ness, provides:  "If  a  person  arrived  at  the 
age  of  discretion,  profanely  curse,  or  swear 
or  get  drunk,  be  shall  be  fined  by  a  Justice 
one  dollar  for  each  offence."  Under  neither 
of  these  statutes  was  the  sergeant  Justified, 
without  warrant,  in  making  the  arrest. 

What  rights  then  has  a  citizen  In  resist- 
ing an  unlawful  arrest?  An  arrest  without 
warrant  is  a  trespass,  an  uolawfui  assault 
upon  the  i>erson,  and  how  far  one  thus  un- 
lawfully assaulted  may  go  in  resistance  Is 
to  be  determined,  as  In  other  cases  of  as- 
sault. Life  and  liberty  are  regarded  as 
standing  substantially  on  one  foundation; 
life  being  useless  without  liberty.  1  Bishop's 
New  Crim.  Law,  section  868.  And  the  au- 
thorities are  uniform  that  where  one  is 
about  to  be  unlawfully  deprived  of  his  lib- 
erty he  may  resist  the  aggressions  of  the  of- 
fender, whether  of  a  private  citizen  or  a 
public  officer,  to  the  extent  of  taking  the  life 


of  the  assailant,  if  that  be  necessary  to  pre- 
serve his  own  life,  or  prevent  Infliction  up- 
on him  of  some  great  bodily  harm,  1  Bish- 
op's New  Crim.'  Law,  section  868 ;  State  v. 
Clark,  64  W-  Va.  642,  63  S.  EL  402,  and  cases 
cited.  But  Just  to  what  extent  one  may  so 
resist,  where  the  acts  and  conduct  of  the  of- 
ficer or  aggressor  do  not  threaten  his  life 
or  any  great  bodily  Injury,  the  authorities 
are  not  very  clear.  The  court.  In  Jackson 
V.  Com.,  96  Va.  107,  80  S.  B,  452,  but  as  we 
thought  In  Teel  v.  Railway  Co.,  66  W.  Va. 
315.  319,  66  S.  E.  470,  472,  inadvertently  ap- 
proved an  Instruction  which  told  the  Jury 
that  defendant  had  the  right  to  repel  an  as- 
sault "by  all  the  force  he  deemed  necessary." 
"At  any  rate"  we  said  "we  do  not  think 
one  who  is  assaulted  may  use  such  force,  in 
repelling  the  attack,  as  he  deems  necessary, 
if  he  should  deem  it  necessary  to  use  more 
force  than  a  Jury  would  say  Is  reasonable 
under  the  circumstances,  viewing  the  situa- 
tion ttom  the  stand  point  of  the  assailant" 
And  In  the  same  case  we  criticised  Mont- 
gomery ▼.  Com.,  98  Va.  ,840,  36  S.  E.  371, 
where  we  thought  the  court  bad  gone  to 
the  other  extreme  In  saying  that  a  man  may 
rightfully  use  as  much  force  as  is  necessary 
for  the  protection  of  his  iierson  or  property, 
provided  he  does  not  endanger  human  life 
or  do  great  bodily  harm.  Another  pertinent 
case  Is  State  v.  Gravely,  66  W,  Va.  375, 
378,  379,  66  S.  E.  503.  "The  reason"  says 
Bishop,  supra,  "why  a  man  may  not  oppose 
an  attempt  on  his  liberty  by  the  same  ex- 
treme measures  permissible  In  an  attempt 
on  his  life,  appears  to  be  because  liberty  can 
be  secured  by  a  resort  to  the  laws." 

But  what  is  meant  by  saying,  as  Teel  t. 
Railway  Co.,  and  other  authorities  do,  that 
one  may  not  use  more  force  than  a  Jury 
would  say  is  reasonable  under  the  circum- 
stances? May  one  under  this  rule  use  a 
club,  or  a  cane,  or  as  in  the  case  we  have 
here,  a  knife,  if  he  do  not  go  to  the  extent 
of  killing  his  assailant  or  endangering  hlft 
life,  if  in  his  Judgment,  viewing  the  situa- 
tion from  his  stand  point,  it  be  necessary 
to  do  so  to  preserve  his  liberty  and  success- 
fully ward  off  the  assault  upon  him?  We 
think  the  authorities  Justify  answering  this 
question  in  the  negative.  In  21  Cyc.  804,  it 
is  stated,  that  one  thus  situated  "is  Justified 
in  using  or  offering  to  use  a  deadly  weapon 
only  where  he  has  reason  to  ai^rehend  an 
injury  greater  than  the  mere  unlawful  ar- 
rest, as  danger  of  death  or  great  bodily 
harm."  Numerous  decisions  are  dted  for 
this  proposition  in  the  foot  notes.  In  Cole- 
man T.  State,  121  Ga.  594,  600,  49  S.  B.  716. 
718,  it  Is  held  that  if  the  accused  meets  the 
unlawful  assault  with  force  proportionate 
to  the  attack  he  is  in  the  right,  but  If  be 
resists  with  disproportionate  and  therefore 
unlawful  violence  without  being  put  in  real 
or  apparent  danger  of  life  or  serious  bodily 
harm  he  becomes  the  wrong  doer.  Says  the 
i  court  in  this  case,  "the  unlawful  arrest  Jus- 
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tifled  a  certain  amount  of  resistance.  But  It 
did  not  Justify  sbooting."  In  Boberson  t. 
Statei  43  Fla.  157,  29  South.  539,  52  L.  B.  A. 
751,  the  court  says:  "If  the  attempt  to  ar- 
rest be  unlawful,  tbe  party  sought  to  be  ar- 
rested may  use  such  reasonable  force,  pro- 
portioned to  the  injury  attempted  upon  him, 
as  Is  necessary  to  effect  his  escape,  but  no 
more;  and  he  cannot  do  this  by  using  or  of- 
fering to  use  a  deadly  -weapon,  if  he  has  no 
reason  to  apprehend  a  {greater  injury  than  a 
mere  unlawful  arr^t"  In  Sdiller  v.  State, 
31  Tex.  Cr.  R.  609,  638,  21  S.  W.  925;  927,  37 
Am.  St.  Bep.  836,  that  court  says:  "He  is 
not  required  to  submit  to  illegal  arrest,  but 
may  demand  the  warrant  or  proper  author- 
ity, and  in  Its  absence  repel  force  by  force, 
provided  the  force  does  not  exceed  preven- 
tiott  and  defense.  Such  force,  however,  can 
not  be  disproportionate  to  the  injury.  The 
right  to  repel  force  by  force  continues  until 
the  person  attempting  the  Illegal  arrest  press- 
es forward  with  such  violence  that  the  peison 
defending  Is  obliged  to  choose  between  three 
things;  to  retreat,  to  surrender,  or  the  death 
of  his  adversary.  If  the  force  used  be  dis- 
proportionate to.  the  injury  about  to  be  in- 
flicted, self-defense  is  eliminated;  and  if  it 
be  attributed  to  any  other  cause  than  resist- 
ance to  the  Illegal  arrest,  such  arrest  can  not 
be  looked  to  as  a  mitigating  circumstance." 
In  State  v.  Bow,  81  Iowa,  138,  46  N.  W.  875, 
a  case  Involving  the  killing  of  an .  officer 
while  attempting  to  make  an  unlawful  ar- 
rest, one  of  the  Instructions  propounded  by 
the  state,  in  modification  of  the  general  prop- 
osition stated,  said:  "One  may,  however, 
rightfully  resist,  by  reasonable  and  moderate 
force,  an  unlawful  and  unauthorized  attempt 
to  arrest  him,  or  restrain  him  of  his  liberty; 
but  is  not  justified  or  excused  in  carrying 
such  resistance  to  an  immoderate  extent,  or 
In  using  such  extreme  force  or  violence  as 
to  imperil  life,  unless  the  circumstances  and 
manner  of  the  attempted  arrest  be  such 
that,  as  an  ordinarily  reasonable  and  pru- 
dent man,  he  fairly  and  honestly  .believes 
that  he  was  In  imminent  peril  of  death  or 
of  great  bodily  harm,  and  there  was  no  oth- 
er reasonable  way  of  escaping  the  danger 
except  by  killing  his  assailant"  The  criti- 
cism of  this  instruction  by  defendant's  coun- 
sel was,  that  it  only  justified  In  self  defense 
the  use  of  "reasonable  and  moderate  force," 
whereas,  it  was  argued,  "the  only  limit 
which  the  law  places  upon  a  man  thus  wrong- 
fully sought  to  be  deprived  of  his  liberty  Is 
Just  that  force  which  will  prevent  the  doing 
of  the  unlawful  purpose."  "That"  says  the 
court  "is  the  clear  Import  of  the  instruction 
given'.  It  enjoins  moderate  force  only  where 
moderate  force  will  be  effective,  and  it  Jus- 
tifies sufficient  force,  even  to  the  extent  of 
taking  life.  The  difficulty  lies  In  giving  ef- 
fect to  only  a  part  of  the  language  used." 
We  do  not  think  the  court  rl^tfully  Inter- 
preted, this  Instruction.  As  interpreted  It 
Implies  that  one  thus  about  to  be  deprived 
69SJ1.-^ 


of  his  liberty  would  be  Justified,  If  that  ex- 
treme measure  was  necessary  to  make  hlA 
resistance  effective,  in  taking  the  life  of  his 
assailant,  whether  or  not  his  own  life  was 
In  danger  or  he  was  In  danger  of  great  bodi- 
ly harm.  We  do  not  understand  the  author- 
ities to  go  that  far.  In  People  v.  Denby, 
108  Cal.  54,  40  Pac.  1051,  a  case  involving 
ad  unlawful  arrest,  defendant  had  made  use 
of  a  knife  in  resistance;  and  though  he  had 
threatened  to  do  so,  he  had  inflicted  no 
wound  upon  the  officer.  The  court  held  that 
the  trial  court  erroneously  refused  to  Instruct 
the  jury  as  requested  by  the  defendant  that 
"the  witness  Strait,  not  being  a  peace  of- 
ficer, had  no  right  to  arrest  or  attempt  to 
arrest  the  defendant  for  begging,  and  the 
defendant  was  justified  in  resisting  such  ar- 
rest or  attempting  to  free  himself  from  the 
hold  of  said  witness,  after  he  had  arrested 
him,  "upon  ascertaining  that  the  person  so  ar- 
resting him  was  not  an  officer  authorized  to 
make  arrest."  As  applicable  to  the  facts  in 
that  case  the  Instruction  was  proper  and 
should  have  been  given. 

It  is  unnecessary  we  think  to  multiply  au- 
thorities. Upon  reason,  as  well  as  upon  au- 
thority, we  think  the  general  rule,  affirmed 
In  Boberson  v.  State,  43  Fla.  157,  29  South. 
539,  52  li.  B,  A.  751,  may  be  properly  adduc- 
ed, namely,  that  "if  the  attempt  to  arrest  be 
unlawful,  the  party  sought  to  be  arrested 
may  use  such  reasonable  force,  proportioned 
to  the  injury  attempted  upon  him,  as  is  nec- 
essary to  effect  his  escape,  but  no  more;  and 
he  cannot  do  this  by  using  or  offering  to  use 
a  deadly  weapon,  If  he  has  no  reason  to  ap- 
prehend a  greater  injury  than  a  mere  unlaw- 
ful arrest" 

'Such  being  the  law  applicable  to  this  case 
the  court  below  committed  no  error  In  re- 
jecting defendant's  Instructions  three  and 
four.  While  the  general  proposition  stated 
therein  that  one  may  lawfully  resist  an  un- 
lawful arrest  as  stated,  as  applied  to  this 
case,  they  would  in  effect  have  told  the  jury 
that  if  necessary  to  successfully  resist  the 
arrest  the  defendant  might  lawfully  use  the 
deadly  weapon  he  did  use  in  infilctlng  the 
wound  upon  the  officer.  This  we  do  not  un- 
derstand to  be  the  law. 

The  fact  that  the  assault  was  committed 
in  defendant's  residence,  under  the  circum- 
stances of  this  case,  makes  no  difference. 
The  officer  had  been  invited  there  by  the 
wife  of  defendant  who  desired  his  protec- 
tion. The  officer  did  wrong  In  attempting 
to  make  the  arrest  without  a  warrant,  and 
his  act  was  wholly  unjustifiable;  but  this 
does  not  excuse  the  defendant  in  the  use  of 
the  deadly  weapon,  endangering  the  life  of 
the  officer,  and  the  unlawful  cutting  of  which 
the  Jury  found  him  guilty  was  an  unjustifi- 
able act 

The  judgment  of  Imprisonment  for  three 
years,  however,  under  all  the  circumstances, 
we  think  was  quite  too  severe;  but  we  could 
not  say,  if  we  had  been  called  upon  to  do  so, 
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that  the  court  below  exceeded  Its  reasonable 
discretion.  The  Judgment  will  therefore  be 
affirmed. 

(68  W.  Va.  187) 

SHIRES  v:  BOGGESS. 

■^Supreme  Court  of  Appeals  of  We«t  Virginia. 

Nov.  1,  1910.) 

fSyllabut  by  the  Court.) 

I.  Assault  and  Battery  ({  24*)— Pleadiro 
— Defense  of   Son    Assault   Demesne. 
The   defense  of  son  assault  demesne   must 

be   pleaded   specially,    and    cannot   avail    under 

the  general  issue,  in  an  action  for  damag;e8  from 

an  assault  and  battery. 
[Ed.  Note.— For  other  cases,  see  Assault  and 

Battery,  Cent.  Dig.  §  2S;    Dec.  Dig.  {  24.*] 

-2.  Assault  and  Batteet  (§  24*)— Pleading 

— ^Matters  in  Justification. 

Matters  in  justification  of  an  assault  and 
battery,  as  defense  to  a  suit  for  damages,  must 
be  pleaded  specially.  Tliey  cannot  be  giyen  in 
«vidence  under  the  general  issue. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  28;    Dec.  Dig.  f  24.*] 

3.  Assault  and  Battery  (§  24*)  — Issues  — 
Confession  of  Valid  Defense. 

If  a  proper  plea  averring  matters  which 
legally  justify  the  assault  and  battery  made  the 
basis  of  an  action  for  damages  ia  not  replied 
to  or  controverted,  a  valid  defense  stands  con- 
fessed, and  no  issue  exists. 

[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  30 ;    Dec.  Dig.  §  24.*] 

4.  Judgment  (§  18*)— On  Tbial  of  Issues- 
Necessity  FOR  Issues. 

It  is  the  established  law  of  this  state  that 
a  judgment  based  on  trial  without  joinder  of 
issue  is  erroneous  and  reversible  from  want 
of  issue  alone. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  34;   Dec.  Dig.  {  18.*] 

Error  from  Circuit  Court,  Monroe  County. 

Action  by  Minerva  Shires  against  W.  R. 
Boggess.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  verdict  set 
aside,  and  remanded. 

Boggess  &  Boggess  and  T.  N.  Read,  for 
plaintiff  in  error.  John  W.  Arbuckle,  John 
Osborne,  and  R.  L.  Keadle,  for  defendant  In 
«rror. 

ROBINSON,  P.  In  this  action  for  dam- 
ages from  an  assault  and  battery,  the  plain- 
tiff, upon  the  verdict  of  a  Jury,  has  Judg- 
ment against  the  defendant  for  two  hun- 
dted  dollars.  We  are  asked  to  review  the 
case  and  to  reverse  the  Judgment  upon  the 
ground  that  the  case  was  tried  without  Is- 
sue, and  for  other  alleged  errors. 

The  defendant  pleaded  the  general  Issue 
and  two  special  pleas  of  Justification — son 
assault  demesne.  The  two  special  pleas  were 
not  replied  to  or  traversed  by  the  plaintiff 
In  any  particular.  No  Issue  was  Joined  on 
either  of  them.  The  special  pleas  admitted 
the  assault  and  battery  but  Justified  the  al- 
leged wrong.  But,  It  Is  said  that  there  wad 
Joinder  on  the  general  issue,  that  the  mat- 


ters of  Justlflcatlon  were  triable  under  It, 
and  that,  therefore,  the  special  pleas  were 
immaterial  and  demanded  no  reply.  Clearly, 
If  the  matters  of  Justification  were  not  with- 
in the  general  issue,,  the  special  pleas  were 
proper.  And  If  those  pleas  were  material 
to  assert  matters  of  Justification,  there  was 
no  denial  of  the  Justification  alleged,  and 
there  was,  therefore,  no  issue  to  try.  For, 
the  defendant  admitted  the  assault  and  bat- 
tery, and  the  asserted  Justlflcatlon  under  the 
law  of  self  defense  was  a  complete  bar  to 
the  action  so  long  as  there  was  no -reply  in 
that  regard.  Without  reply— without  issue 
on  the  special  pleas — the  cause  of  action  was 
completely  answered.  The  plaintiff's  suit 
was  at  an  end  until  those  pleas  were  con- 
troverted. Then,  were  the  matters  in  Justifi- 
cation only  pleadable  specially?  Or  did  the 
general  issue  Include  those  matters  and  bring 
them  to  trial? 

It  Is  well  settled  that  matters  In  Justifica- 
tion of  an  assault  and  battery  are  not  within 
the  general  Issue  and  must  be  pleaded  spe- 
cially. In  an  action  for  damages.  Hogg's  PI. 
&  Forma,  i  245;  Shlpman's  Common  Law 
Pleading,  290.  The  following  expressions 
from  other  authorities  are  In  point:  "In  all 
cases  of  Justification,  the  defendant  must 
plead  the  matter  of  defence  specially.  Thus 
he  must  always  plead  the  defence  of  son  as- 
sault demesne,  and  however  Justifiable  he 
may  have  been  in  the  battery,  he  cannot,  on 
the  plea  of  not  guilty,  give  evidence  of  his 
Justification;  for  that  admits  the  act  which 
his  plea  denies."  2  Tucker's  Com.  54.  "Un- 
der a  mere  general  denial,  the  defendant 
cannot  Introduce  evidence  tending  to  prove 
a  Justlflcatlon  of  the  assault"  2  Enc.  PI. 
and  Pr.  862.  "Matters  of  Justification  cannot 
be  given  In  evidence  under  the  general  Issue 
but  must  be  pleaded  specially."  8  Cyc,  title 
Assault  and  Battery,  1084. 

So  we  observe  that  the  general  issue  did 
not  suffice  to  put  the  alleged  matters  of  Jus- 
tification to  trial,  and  that  proper  special 
pleas  alleging  these  matters  stood  confessed, 
because  those  pleas  were  not  controverted. 
Since  the  matters  of  Justification  stood  con- 
fessed there  was  nothhig  to  try.  The  alleged 
wrong  was  excused.  There  was  no  Issue  in 
the  case.  There  could  be  no  legal  trial. 
Therefore,  the  Judgment  cannot  stand. 

The  plalntlfTs  brief  characterizes  as  tech- 
nicality the  point  that  there  was  no  Issue, 
since  the  parties  proceeded  to  trial  as  though 
on  an  issue  Joined.  Whatever  the  overthrow 
of  a  Judgment  on  the  ground  that  there  was 
no  issue  may  be  rightly  termed,  it  Is  certain- 
ly the  established  law  of  this  state  that  a 
Judgment  without  Joinder  of  issue  will  be 
reversed  and  set  aside,  because  of  the  want 
of  Issue  alone.  It  may  be  true  that  parties 
who  acquiesce  In  trial  without  a  formal  Is- 
,  sue  should  be  estopped  from  raising  the 
I  point  after  verdict,  as  is  held  In  some  Jurls- 
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dictions.  But  tbat  Is  not  onr  law.  The  de- 
cisions of  this  court,  and  of  Virginia  prior 
to  the  formation  of  this  state,  recognize  the 
doctrine  that  any  Judgment  without  issue  is 
reversible,  regardless  of  acquiescence  in  the 
trial  or  fault  for  the  absent  issue,  and  though 
the  point  is  raised  only  after  verdict  It  is 
our  province  to  declare  the  law  as  we  find  it 
We  would  not  be  warranted  in  overturning 
a  long  existing  rule,  founded  on  principles 
•of  the  common  law,  as  this  one  is.  The  Leg- 
islature may  do  so.  But  we  are  guided  not 
by  policy  as  that  law-making  body  is.  We 
most  look  to  what  the  )aw  actually  is,  not  to 
what  it  ought  to  be. 

The  rule,  that  a  Judgment  based  on  trial 
without  joinder  of  issue  is  erroneous  and  re- 
versible from  want  of  issue  alone,  is  firmly 
fixed  in  our  Jurisprudence.  In  8  Enc.  Dig. 
Va.  &  W.  Va.  Rep.  295,  the  many  cases  in- 
volving the  rule  are  cited,  and  there  it  is 
said:  "Where  trials  by  Jury  .have  been  had 
•without  issue  Joined  they  have  invariably 
been  set  aside  as  wholly  unauthorized  by 
law.  This  has  been  repeatedly  held  In  Vir- 
ginia  before  and  In  West  Virginia  since  its 
formation,  and  must  be  regarded  as  settled 
law,  correctly  announcing  the  common-law 
rule  on  that  subject."  In  Bennett  v.  Jack- 
son, »4  W.  Va.  62,  11  6.  B.  734,  it  Is  stated 
by  Jud);e  Snyder:  "In  numerous  cases,  both 
In  Virginia  and  tbisi  state,  it  has  been  decid- 
ed that  a  Judgment  entered  upon  the  verdict 
of  a  Jury  sworn  to  try  the  Issue  Joined,  when 
no  Issue  Is  in  fact  Joined,  or  where  there 
were  more  than  one  plea,  and  no  issue  had 
been  Joined  on  some  one  of  such  pleas,  such 
Judgment  wiU  for  that  reason  only  be  set 
aside  by  the  appellate  court."  In  Brown  v. 
Cunningham,  23  W.  Va.  Ill,  Judge  Green 
cites  numerous  cases  and  says:  "It  is  well 
settled,  that  If  a  verdict  has  been  rendered 
without  any  issue  being  Joined,  it  is  a  mere 
nullity,  and  no  Judgment  can  properly  be 
rendered  upon  it  whether  it  be  in  a  civil  or 
criminal  action."  And  in  RuSner  v.  HIU,  21 
W.  Va.  152,  Judge  Green  discusses  the  sub- 
ject, as  follows:  "It  is  said,  the  only  Issue 
which  could  be  made  up,  is  the  one  actually 
tried,  and  it  would  be  too  technical  to  re- 
verse, because  the  formality  of  entering  the 
plea  of  not  guilty  was  omitted.  But  these 
cases  abundantly  show,  tbat  the  court  has 
not  reversed  Judgments  entered  upon  such 
verdicts,  because  thwe  was  any  doubt  as  to 
the  real  Issue  which  the  Jury  tried,  nor  be- 
cause the  defendant  might  have  made  up 
some  other  issue,  If  he  had  pleaded.  The 
reasons  for  these  decisions  are  entirely  dif- 
ferent from  what  this  argument  presumes. 
The  real  ground  on  which  these  decisions 
rest  Is,  tbat  by  the  common  law  the  court  has 
no  right  to  make  up  the  issue  and  empanel 
a  Jury  to  try  it;  but  the  parties  by  their 
pleadings  must  first  come  to  an  issue,  and 
then  it  is  tried  by  a  Jury.    When  therefore 


the  record  shows,  that  the  parties  by  their 
pleadings  have  not 'come  to  any  issue,  but 
nevertheless  the  record  shows  that  the  issue 
was  tried,  this  issue  must  either  have  been 
illegally  made  up  by  the  court  or  by  a  blun- 
der it  must  have  been  assumed  to  have  been 
made  up  by  the  parties,  when  in  fact  it  was 
not.  In  some  of  the  cases  we  have  cited,  the 
record  shows  distinctly  what  was  the  exact 
issue  tried  by  the  Jury,  and  also  that  the 
verdict  was  distinctly  responsive  to  such  is- 
sue; and  that  it  was  the  only  Issue  the  par- 
ties in  the  particular  case  could  have  made, 
had  they  by  the  pleadings  made  any  Issue. 
Yet  the  Judgments  were  reversed,  because 
no  Issue  so  far  as-  the  record  showed  had 
been  formed.  It  has  been  held  as  absolutely 
necessary  In  every  case,  that  an  Issue  shall 
be  made  up  by  the  t>leadings,  before  a  Jury 
can  be  empaneled  to  try  the  case."  Later 
expressions  of  this  court  emphatically  recog- 
nize the  same  principle.  In  Stevens  v.  Fried- 
man, 53  W.  Va.  79,  44  S.  E.  163,  it  Is  held: 
"It  is  a  settled  rule  of  the  common  law  strict- 
ly adhered  to  by  this  court  that  before  a 
trial  can  be  had  by  a  Jury  in  a  common  law 
suit  on  issue  Joined,  the  defendant  must  put 
in  or  file  his  plea,  and  the  record  must  show 
this  fact  and  the  character  of  the  plea  on 
which  the  issue  is  Joined."  Only  recently 
the  rule  was  declared  in  Good  v.  Town  of 
Chester,  65  W.  Va.  13,  63  S.  E.  615.  Therein 
we  held:  "The  record  must  affirmatively 
show  a  plea  and  issue  on  it;  otherwise  a 
Judgment  on  a  verdict  will  for  that  cause 
alone  be  reversed." 

Particularly  applicable  to  the  case  at  hand 
is  the  decision  in  Curry  v.  Mannlngton,  23 
W.  Va.  14,  wherein  the  Judgment  was  re- 
versed and  the  verdict  set  aside  because  the 
case  was  tried  without  replication  or  issue 
Joined,  on  the  plea  of  the  statute  of  limita- 
tions. So,  "if  a  special  plea  is  filed  requir- 
ing a  replication  that  an  issue  may  be  rais- 
ed, there  can  be  no  trial  until  such  replica- 
tion is  pleaded  to  and  Issue  Joined  between 
the  parties."  Hogg's  PI.  &  Forms,  S  290. 
"It  Is  error  to  proceed  to  trial  and  Judgment 
while  a  good  and  valid  plea,  or  one  of  sev- 
eral pleas,  remains  unanswered  and  not  in 
any  way  disposed  of."  23 .  Cyc.  771.  "The 
pleadings  in  a  cause  must  evolve  an  issue  of 
law  or  fact  before  a  Judgment  can  be  ren- 
dered; and  a  Judgment  rendered  without  Is- 
sue Joined  is  at  least  erroneous,  if  not  void." 
11  Enc.  PI.  &  Pr.  864. 

'  It  becomes  unnecessary  to  notice  the  other 
errors  assigned.  If  Issue  is  Joined  and  the 
case  is  brought  to  trial,  "the  circuit  court 
on  rehearing  may  correct  all  such  errors,  if 
any."     Stevens  v.  Friedman,  supra. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  with  leave 
to  the  plalntiflT  to  take  issue  on  the  defend- 
ant's special  pleas,  or  to  take  such  step  in 
the  case  as  may  be  advised. 
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TRUSTEES  OF  BROADDUS  INSTITUTE  T. 

SIERS. 

<Suiweme  Court  of  Appeals  of  West  Ylrginia. 

Not.  1,  1910.) 

(Syllalu*  hy  the  Court.) 

1.  Assignments  (|  97*)— Assignment  With- 
out Recourse— Implied  Wabbanxt  —  Con- 
sideration. 

In  the  transfer  of  a  chose  in  action  by  an 
assienment  "without  recourse,"  there  is  an  im- 
plied warranty  by  the  assignor  against  loss  to 
the  assignee  by  entire  or  partial  failure  of  con- 
sideration. 

[BM.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {{  172,  174;  Dec.  Dig.  {  97.*] 

2.  Assignments  (|  115*)-^Wabbahtt  Against 
Failure  of  Gonsidebation  —  Breach  — 
Right  or  Action  Against  Remotx  As- 
signor. 

In  case  of  a  breach  of  such  warranty,  an 
assignee  may  sue  a  remote  assignor,  by  virtue  of 
section  15  of  chapter  99  of  the  Code  of  1906. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  §|  162,  163;  Dec  Dig.  §  115.*] 

8.  Limitation  of  Actions  (S  49*)  —  Action 
Against  Assionob  of  Chose  in  Action— 
Partial  Failure  of  ConsidbbatIon — Im- 
plied Warranty. 

If  the  failure  of  consideration  is  partial 
only,  causing  loss  of  part  of  the  debt,  the  stat- 
ute of  limitations  does  not  begin  to  run  until 
such  failure  and  the  extent  thereof  have  been 
determined  judicially  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  272;    Dec.  Dig.  §  49.*] 

4.  Assignments  (5  97*)  —  Liability  of  As- 
signor —  Failure  of  Gonsidebation  op 
Chose  in  Action  Assigned  —  Pbozimate 
Cause  of  Loss. 

XjOBS  by  an  assignee  of  a  portion  of  a  bond, 
given  by  a  building  and  loan  association,  for  the 
supposed  ultimate  value  of  certain  of  its  shares, 
by  reason  of  a  great  excess  in  the  amount  of  the 
bond  above  the  actual  value  of  the  shares,  at 
the  date  of  the  execution  thereof,  is  attributa- 
ble to  failure  of  consideration,  in  an  action  by 
the  assignee  against  the  assignor,  not  insolvency 
of  the  association,  the  latter  being  regarded  in 
law  as  a  mere  remote  and  antecedent  cause,  su- 
perinducing the  real,  proximate  cause  of  loss  be- 
tween the  parties  to  tne  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  §g  172,  174 ;   Dec.  Dig.  i  97.*] 

Error  from  Circuit  Court,  Harrison 
County. 

Action  by  the  Trustees  of  Broaddus  In- 
stitute against  Wlnfleld  S.  Slers.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  rendered. 

Harvey  W.  Harmer,  for  plaintiff  In  error. 
John  Bassel,  for  defendant  in  error. 

POFFENBARGER,  J.  On  an  agreed 
statement  of  facts  and°  submission  to  the 
court  In  lieu  of  a  Jury,  the  Trustees  of 
Broaddus  Institute,  a  corporation,  recov- 
ered a  judgment  for  the  sum  of  $756.25 
against  Winfield  S.  Slers  In  the  circuit 
court  of  Harrison  county,  of  wlilch  he  com- 
plains. 

The  action  was  brought  against  Slers  on 
bis  implied  warranty  as  assignor  of  a  t>ond 


for  $1,300,  executed  to  him  by  the  Eureka 
Loan  &  Building  Association  on  the  2d  day 
of  June,  1899,  in  satisfaction  of  the  suppos- 
ed value  of  10  shares  of  the  'stocit  of  said 
association  of  the  par  value  of  $130  each, 
on  the  erroneous  assumption  that  these 
shares  bad  then  matured.  He  assigned  the 
bond  to  Boughner  &  Sons,  without  recourse, 
they  to-  H.  D.  Boughner  and  he  to  the  plain- 
tiff. It  was  to  become  due  and  payable 
seven  years  after  its  date  and  bore  Interest, ' 
payable  semiannually,  and  interest  thereon 
to  June  2,  1904,  amounting  to  $390,  was 
paid  as  it  became  due.  In  September,  1904, 
a  suit  in  equity  was  instituted  to  settle  up 
the  affairs  of  said  association,  it  having 
been  ascertained  tluit  it  had  sustained  heavy 
losses  and  failed  in  its  objects  and  purposes. 
This  suit  resulted  in  the  winding  up  of  the 
corporation  and  distribution  of  its  assets 
after  payment  of  its  debts.  Among  other 
things,  it  was  .determined  and  decreed  that 
the  actual  value  of  the  10  shares  of  stock, 
for  which  the  bond  was  given,  was  only 
$666.10  at  the  date  of  the  execution  thereof, 
and  that  the  interest  due  on  said  sum  to 
September  17,  1904,  the  date  of  the  insUto- 
tlon  of  the  suit,  was  $179.80.  The  excess  of 
Interest  paid,  $210.20,  was  deducted,  and 
the  balance,  $455.90,  decreed  and  paid  to  the 
plaintiff  in  this  action. 

There  being  no  charge  nor  evidence  of 
fraud  or  deceit  on  the  part  of  the  defendant, 
this  action  could  not  have  been  maintained 
against  him  at  common  law,  because  he  la 
a  remote  assignor  with  whom  the  plaintiff 
had  no  contract  Caton  v.  Lenox,  6  Rand. 
(Ya.)  42;  Watson  v.  Cheslre,  18  Iowa.  202, 
87  Am.  Dec  382.  His  transaction  was  had 
with  Boughner  &  Sons.  It  was  they,  not 
the  plaintiff,  that  paid  him  money  for  the 
bond.  He  made  no  contract  with  the  plain- 
tiff.  But  our  statute  (chapter  98,  |  15,  Code 
1906)  overcomes  this  difficulty.  The  as- 
signee may  sue  a  remote  assignor  on  his  Im-. 
plied  warranty.  Hughes  v.  Frum,  41  W.  Va. 
445,  23  S.  E.  604 ;  Goff  v.  Miller,  41  W.  Va. 
683,  24  S.  E.  643,  66  Am.  St  Rep.  889. 

The  circumstances  out  of  which  the  con- 
troversy grew  have  given  rise  to  a  contrarie- 
ty of  opinion  as  to  whether  the  loss  was  oc- 
casioned by  failure  of  consideration  or  in- 
solvency of  the  obligor  In  the  bond ;  and  the 
settlement  of  tills  question  will  facilitate  the 
disposition  of  some  of  the  contentions  found 
in  the  briefs.  On  its  face  the  bond  was  a 
valid  obligation  for  $1,300  bnt  the  setUe- 
ment  or  stated  account  on  whidi  it  was 
founded  was  impeached  In  the  equity  suit 
and  set  aside,  and  then  It  was  ascertained 
and  decreed  tliat  the  amount  due  the  plain- 
tiff as  assignee  of  Slers  was  only  $666.10. 
The  consideration  of  the  t>ond  failed,  there- 
fore, to  the  extent  of  the  difference  between 
this  sum  and  the  face  thereof.  Beyond  this 
sum  of  $G66.10  tliere  was  no  debt,  and  net- 
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er  had  been.  Full  provision  for  Its  payment 
was  made  by  the  association,  and  there  was 
no  loss  of  any  portion  of  what  the  associa- 
tion actually  owed.  Under  the  association 
charter  and  by-laws,  Slers,  as  a  shareholder, 
was  entitled  to  nothing  more  than  the  value 
of  his  stock,  even  though,  ou  account  of 
losses,  it  should  be  far  less  than  he  expected. 
In  the  sense  of  failure  to  mature  its  shares 
and  accomplish  its  general  purposes,  the  as- 
sociation was  insolvent,  but  not  otherwise. 
It  was  probably  not  Insolvent  In  the  general, 
and  ordinary  sense  of  the  term;  but.  If  It 
was.  Insolvency  Is  not  the  technical  cause  of 
the  loss,  constituting  the  cause  of  action 
here.  It  may  be  regarded  as  the  remote,  but 
not  the  immediate  or  proximate,  cause. 
That  was  failure  of  consideration,  caused  by 
Insolvency  of  the  association,  antedating  the 
execution  of  the  bond. 

In  every  transfer  of  a  chose  in  action  by 
delivery  or  indorsement  without  recourse, 
there  Is  an  Implied  warranty  of  a  sufficient 
and  valid  consideration.  The  assignor  war- 
rants that  the  bill,  note,  or  bond  Is  genuine, 
and  that  the  amount  of  money  It  calls  for 
was  owing  and  unpaid  at  the  time  of  the 
assignment,  in  the  absence  of  an  express 
agreement  to  the  contrary.  Houston  v.  Mc- 
Neer,  40  W.  Va.  365,  371,  22  S.  E.  80;  Bank 
V.  Spates,  41  W.  Va.  27,  23  S.  E.  681,  56 
Am.  St  Rep.  828;  Goff  v.  Miller,  41  W.  Va. 
683,  24  S.  K.  643,  66  Am.  St  Rep.  889; 
Whitworth  et  al.  v.  Adams,  6  Rand.  (Va.) 
833,  377;  Bankhead  v.  Owen,  60  Ala.  457; 
Watson  V.  Cbeslre,  18  Iowa,  202,  87  Am. 
Dec.  382;  Aldrlch  v.  Jackson,  6  R.  I.  218; 
Palmer  v.  Courtney,  32  Neb.  773,  49  K  W. 
754;Chamley  v.  Dulles,  8  Watts  &  S.  (Pa.) 
353.  Some  of  these  decisions  say  nothing 
about  warranty  against  failure  of  consider- 
ation, for  the  reason  that  it  was  not  involv- 
ed, but  others  of  them  do  and  enforce  It 
The  substance  of  the  decisions  Is  summariz- 
ed as  follows  In  7  Cye.  831,  832:  "The 
transferrer  of  commercial  paper,  even  where 
indorsed  ^without  recourse,'  warrants  the 
validity  of  the  Instrument  Thus  be  is  held 
Impliedly  to  warrant  that  the  paper  is  sup- 
ported by  a  valid  consideration,  that  It  Is 
properly  stamped,  that  prior  parties  had  ca- 
pacity to  contract,  that  the  instrument  Is 
still  subsisting  as  a  valid  obligation,  and  in 
general  that  there  is  no  legal  defense  grow- 
ing out  of  his  own  connection  with  the  pa- 
per." 

More  than  five  years  having  elapsed  be- 
tween the  date  of  the  assignment  and  the 
commencement  of  this  action,  defense  Is 
made  under  the  statute  of  limitations,  upon 
the  assumption  that  the  warranty  was  broken 
and  the  right  of  action  accrued  on  the  mak- 
ing of  the  assignment  This  is  the  rule 
when  there  Is  a  total  failure  of  considera- 
tion. Bank  v.  Spates,  41  W.  Va.  27,  23  S. 
E.  681,  56  Am.  St  Rep.  828;  Blethen  v. 
Loverlng,  58  Me.  437;  Whisler  v.  Bragg,  31 
Mo.  124 ;    Ware  v.  McCormack,  96  Ky.  139, 


28  S.  W.  157,  959.  In  this  class  of  cases 
the  right  of  action  arises  full  and  complete 
the  Instant  the  transfer  is  made,  and  there 
Is  no  reason  for  delay.  But  this  is  not  true 
of  a  partial  failure  of  consideration.  The 
note  or  bond  is  worth  something.  Part  of 
It  can  be  recovered  from  the  debtor.  The 
assignor  may  be  good  for  the  consideration 
of  the  transfer  paid  to  him  and  he  may  not. 
The  assignee  has  a  right  of  election  between 
rescission,  on  the  one  hand,  Involving  sur- 
render of  the  paper  and  action  for  the  whole 
consideration  paid,  and  affirmance,  on  the 
other,  with  a  right  of  action  for  breach  of 
the  warranty.  In  the  first  case  be  would 
look  to  the  assignor  only.  In  the  other  he 
would  hold  both  parties,  the  acceptor,  mak- 
er, or  obligor,  for  the  valid  iwrt  of  the  debt 
and  the  assignor  for  the  balance.  Choosing 
the  latter  course,  he  holds  a  paper  valid  on 
its  face  for  the-  full  amount  called  for,  all 
of  which  he  may  recover,  provided  a  certain 
defense  shall  not  be  interposed.  This  the 
debtor  may  see  fit  to  waive.  What  he  will 
do  cannot  be  certainly  known  until  the  end 
of  litigation  to  recover  the  debt  Moreover, 
this  is  the  only  sure  test  of  the  actuality  or 
soundness  of  the  defense.  It  is  also  the 
only  means  by  which  the  extent  of  the 
failure  can  be  determined  with  certainty, 
and  the  amount  of  the  claim  of  the  assignee 
against' the  assignor  fixed.  Hence  It  may  be 
said,  with  reason,  that  his  cause  of  action  la 
not  complete  until  he  has  procured  a  judi- 
cial establishment  of  the  failure  of  consid- 
eration and  the  extent  thereof.  Obviously 
the  breach  is  not  complete  until  the  extent 
of  the  failure  has  been  ascertained  and  fixed. 
Until  that  time  neither  can  know,  with  cer- 
tainty, whether  there  is  a  liability  or  the 
amount  thereof.  The  liability  arises  by  Im- 
plication of  law,  and  should  not  be  so  rali^ 
ed  until  the  circumstances  are  sufficiently 
disclosed  to  import  certainty  in  respect  to 
the  liability  and  its  extent  To  require  the 
assignee  to  sue  the  assignor  first  would  sub- 
ject him  to  great  peril.  In  that  action,  the 
Jury  might  find  no  failure  of  consideration 
at  all,  or  only  a  very- limited  one.  In  the 
next  action  against  the  debtor  the  Jury 
might  find  a  very  extensive  one,  and  so  In- 
flict upon  the  assignee  a  serious  and  Irre- 
mediable loss.  The  principle  of  the  following 
decisions  sustains  the  proposition  that  the 
cause  of  action  Is  not  complete,  in  the  case 
of  a  partial  failure  of  consideration,  until 
after  judicial  determination  thereof,  in  an 
action  against  the  principal  debtor.  Seates 
V.  Wilson,  9  Leigh  (Va.)  473;  Bowles  v. 
Woodson,  6  Grat  (Va.)  78 ;  Stewart  v.  Keith, 
12  Pa.  238;  Evans  v.  See,  23  Pa.  88.  The 
first  of  these  cases  is  a  direct  precedent  for 
the  application  of  the  general  principle.  The 
others  say  that  so  long  as  a  transaction  be- 
tween the  parties  remains  open  and  Incom- 
plete, so  that  their  rights  are  not  susceptible 
of  certain  determination,  the  statute  does 
not  begin  to  run.    In  the  application  of  the 
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statute  to  mutnal  accounts,  this  principle  is 
recognized  and  enforced  by  taking  the  date 
of<  the  last  Item  as  the  point  at  which  it 
starts  to  run.  Page  on  Con.  i  1655.  The 
statute  never  mns  against  a  continuing  con- 
tract until  the  end  thereof.  Page  on  Con. 
I  1C55.  Under  the  head  of  "Failure  of  Con- 
sideration," Angell  on  Lira.  $$  117-119,  as- 
serts the  general  doctrine  we  are  applying, 
and  sustains  it  by  numerous  decisions.  We 
are  of  the  opinion,  therefore,  that  the  stat- 
ute did  not  begin  to  run  before  the  adjudi- 
cation in  the  equity  suit,  and  that  the  ac- 
tion is  not  barred. 

A  further  contention  Is  that  the  amount 
paid  the  plaintiff  under  the  decree  tn  the 
equity  suit  should  have  been  credited  on  the 
Invalid  part  of  the  bond,  but  no  authority  is 
cited  Justifying  or  even  suggesting  such  an 
application.  That  would  be  manifestly  un- 
just and  unreasonable.  It  would  make  the 
association  pay  what  Siers  ought  to  pay  and 
the  plaintiff  lose  what  the  association  itself 
was  bound  to  pay. 

The  defendant  In  error  insists  that  it  was 
entitled  to  a  larger  judgment,  and  so  cross- 
assigns  error.  This  assignment  is  well  tak- 
en. The  Judgment  includes  interest  on 
,$633.90,  the  amount  of  the  loss,  from  about 
September,  1904,  after  applying  all  pay- 
ments from  the  association  on  the  valid  part 
of  the  debt  As  nothing  had  ever  been  paid 
on  the  difference  between  the  actual  debt 
and  the  face  of  the  bond,  either  interest  or 
principal,  the  plaintiff  was  entitled  to  judg- 
ment for  such  difference,  with  interest  there- 
on from  the  date  of  the  assignment.  May  26, 
1900,  until  the  date  of  the  judgment,  Febru- 
ary 18,  1908,  which,  it  is  claimed,  amounts 
to  $926.71.  We  find  it  to  be  in  fact  $927.82, 
and  judgment  should  have  been  rendered  for 
that  amount. 

For  the  error  in  respect  to  the  amount 
thereof,  the  judgment  will  be  reversed,  and 
Judgment  will  be  rendered  here  now,  in  fa- 
vor of  the  defendant  in  error,  as  of  February 
18,  1908,  for  the  sum  of  $927.82,  with  in- 
terest thereon  from  said  date  until  paid, 
as  well  as  for  its  costs  in  the  court  below 
and  its  costs  and  damages  according  to  law 
in  this  court 

(68  W.  Va.  189) 

OSBOKNB  V.  KANAWHA  COUNT!   COURT 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  2,  1910.) 

(Sv^laliiU  hv  the  Court.) 

Elections  (S  91*)— Disqualification  of  Vot- 
EB  "Undeb  Conviction." 

A  citizen  who  has  been  convicted  of  bribery 
in  an  election,  and  has  undergone  the  punish- 
ment fixed  by  the  judgment,  is  a  qualified  voter. 

[Ed.    Note. — For   other   cases,   see    Electionsj 
Cent.  Dig.  S  88;  Dec.  Dig.  §  91.*] 
Robinson,  P.,  and  Williams,  J.,  dissenting. 


Application  by  Philip  Osborne  for  writ  of 
mandamus  to  the  County  Court  of  Kanawha 
County  and  others  to  compel  registration  as 
a  voter.     Writ  awarded. 

Llttlepage,  Cato  &  Bledsoe,  for  petitioner. 
Avis  &  Hardy,  for  respondents. 

BRANNON,  J.  Philip  Osborne  was  indict- 
ed for  bribery  In  an  election,  and  in  1909 
pleaded  guilty,  and  judgment  was  rendered 
against  him  for  a  fine  and  costs,  which  he 
has  paid.  Osborne,  on  the  31st  day  of  Oc- 
tober, 1910,  appeared  before  the  county  court 
of  Kanawha  county  and  moved  it  to  put  his 
name  as  a  voter  upon  the  registration  list 
of  voters,  and  the  court  refused  to  do  so.  He 
asks  this  court  for  a  mandamus  to  compel 
the  county  court  to  register  him  as  a  voter. 
The  county  court  defends  this  application 
only  on  the  ground  of  such  conviction  of  Os- 
borne of  bribery  In  an  election. 

The  Constitution,  art  4,  J  1  (Code  1906,  p. 
vli)  reads  as  follows:  "The  male  citizens  of 
the  state  shall  be  entitled  to  vote  at  all  elec- 
tions held  within  the  counties  In  which  they 
respectively  reside;  but  no  person  who  Is  a 
minor,  or  of  unsound  mind,  or  a  pauper,  or 
who  is  -under  conviction  of  treason,  felony, 
or  bribery  in  an  election,  or  who  has  not 
been  a  resident  of  the  state  for  one  year, 
and  of  the  county  in  which  he  offers  to  vote, 
for  sixty  days  next  preceding  such  offer, 
shall  be  permitted  to  vote  while  such  dis- 
ability continues;  but  no  person  in  the  mili- 
tary, naval  or  marine  service  of  the  United 
States  shall  be  deemed  a  resident  of  this 
state  by  reason  of  being  stationed  therein." 

Is  Osborne  entitled  to  vote?  Is  he  yet  "un- 
der conviction"  and  disability?  Or  has  that 
conviction  lost  Its  disfranchising  force  by 
payment  of  the  penalty?  Does  the  suffering 
of  punishment  fixed  by  the  Judgment  remove 
the  disability?  The  Constitution  names  sev- 
eral things  as  creating  disability  to  vote, 
among  them  "conviction  of  treason,  felony, 
or  bribery  in  an  election."  These  disabili- 
ties are  not  permanent,  because  the  Consti- 
tution In  letter  says  that  disfranchisement 
shall  last  only  "while  such  disability  con- 
tinues." While  the  sentence  stands  unexe- 
cuted the  party  is  "under  conviction";  he 
stands  "under"  It  it  rests  upon  his  head; 
but  when  he  has  suffered  the  penalty,  he  has 
paid  the  debt,  the  sentence  has  spent  Its . 
force,  and  no  longer  hovers  over  him.  Now, 
no  one  can  deny  that  this  disability  from 
conviction  of  crime  is  one  that  is  removable, 
since  the  words,  "while  such  disability  con- 
tinues," apply  to  all  the  disabilities  specified. 
It  is  said  that  it  can  only  be  removed  by 
pardon.  We  cannot  think  so.  The  clause 
says  that  it  may  cease,  and  does  not  say  that 
it  can  only  cease  by  pardon.  That  word  "un- 
der," In  connection  with  the  words,  "while 
such    disability    continues,"    indicates    that 
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Ttrben  the  sentence  has  been  executed  the 
party  Is  no  longer  under  conrictlon.  Reflect 
that  the  party  Is  a  citizen,  as  the  Constltn- 
tlon  says,  "All  persons  residing  In  this  state, 
born  or  naturalized  in  the  United  States, 
and  subject  to  the  Jurisdiction  thereof,  shall 
be  citizens  of  this  state."  Article  2,  {  3 
<Code  1906,  p.  xlviii).  This  does  not  exclude 
convicts  from  citizenship,  and  we  should  not 
deprive  one  having  that  from  the  privilege 
of  the  citizen,  right  to  vote,  except  by  clear 
words  of  disfranchisement.  He  Is  under  all 
burdens  and  duties  of  a  citizen.  He  must 
obey  the  law,  suffer  punishment  for  offense, 
pay  taxes,  go  to  war,  answer  all  demands 
«f  his  state  and  government  He  ought  to 
have  a  voice  and  representation  under  prin- 
ciples of  free  government  True,  he  has  once 
offended,  but  he  has  paid  the  penalty  fixed 
by  the  law  of  his  state.  Reflect  that  the 
Constitution  is  broad  In  Its  grant  of  suf- 
frage, declaring  that  "the  male  citizens  of 
the  state  shall  be  entitled  to  vote."  "All 
male  citizens."  This  man  is  one.  To  exclude 
him  the  language  must  be  clear.  He  comes 
in  under  the  broad  grant,  and  to  exclude 
him  be  must  plainly,  clearly,  beyond  doubt, 
come  within  the  exception.  It  Is  wrong  to 
<lebar  of  a  great  privilege  except  where 
there  Is  no  escape  from  it  Mere  doubt, 
mere  Inference,  guess,  that  having  once  sin- 
ned he  Is  forever  under  ban  and  loss  of  high 
right  deemed  essential  for  defense  of  his 
dearest  interests,  will  not  do.  I  suggest 
with  confidence  of  the  force  of  the  sugges- 
tion, that  reference  to  the  law  which  applies 
to  suffrage  in  Virginia  prior  to  the  forma- 
tion of  West  Virginia  will  fortify  the  posi- 
tion we  take.  The  Constitution  of  1830  said 
that  "the  right  of  suffrage  shall  not  be  exer- 
cised by  any  person  of  unsound  mind,  or 
who  shall  be  a  pauper,  or  a  noncommission- 
ed officer,  soldier,  seaman  or  marine  In  the 
service  of  the  United  States,  or  by  any  per- 
son convicted  of  any  Infamous  offence." 
This  language  would  exclude  from  suffrage 
though  the  convict  had  suffered  punishment 
The  Virginia  Constitution  of  1851  said  that 
"no  person  shall  have  the  right  to  vote  who 
is  of  unsound  mind,  or  a  pauper,  or  a  uon- 
wmmlssioned  officer,  soldier,  seaman,  or  ma- 
rine In  the  service  of  the  United  States,  or 
who  has  been  convicted  of  bribery  In  an  elec- 
tion, or  of  any  Infamous  crime."  Art  3,  J  1. 
This  would  exclude  from  suffrage  a  convict 
though  he  had  suffered  punishment  It  will 
be  seen,  too,  that  neither  of  those  two  Con- 
stitutions contained  the  words  of  our  Con- 
stitution, "while  such  disability  continues." 
The  Constitution  of  1851  governed  in  the  ter- 
ritory of  West  Virginia  until  June  20,  1863, 
when  the  first  Constitution  of  the  new  state 
•became  operative.  It  reads:  "The  white 
male  citizens  shall  be  entitled  to  vote  at  all 
elections  held  within  the  election  district  in 
which  they  respectively  reside;  but  no  iier- 
son  who  is  a  minor,  or  of  unsound  mind,  or 
a  pauper,  or  who  la  under  conviction  of  trea- 


son, felony  or  bribery  In  an  election,  or  who 
has  not  been  a  resident  of  the  state  for  one 
year,  and  of  the  county  In  which  he  offers 
to  vote  for  thirty  days,  next  preceding  such 
offer,  shall  be  permitted  to  vote  while  such 
disability  continues."  Art  3,  5  1.  Here  is 
change.  <  The  Constitution  abandoned  the 
words  of  the  Virginia  Constitution,  "who 
has  been  convicted,"  and  substituted  the 
words,  "under  conviction,"  and  after  specify- 
ing disability,  including  such  conviction,  in- 
serted the  words,  "while  such  disability  con- 
tinues." So  with  the  ConsUtution  of  1872, 
now  in  force.  This  change  tells  of  an  In- 
tention. The  Virginia  ConsUtution  disfran- 
chised a  convict  during  life,  no  matter  that 
he  had  undergone  the  punishment.  His  dis- 
ability continued.  The  intention  of  the  new 
state  Constitution  was  to  abolish  that  severe 
proscription,  because  it  disused  the  words, 
"has  been  convicted,"  and  put  in  the  words, 
"under  conviction"  and  "while  such  disabil- 
ity continues,"  words  not  In  the  Virginia 
Constitution.  Elaborate  search  for  author- 
ity from  other  states  has  been  made  with- 
out revealing  any  of  much  import  Our  Con-. 
stitution  is  said  to  be  peculiar.  We  must 
take  its  words  and  apply  a  reasonable  con- 
struction, one  favoring  the  great  privilege 
and  right  of  the  citizen,  rather  than  disfran- 
chisement and  unforgiveness.  In  our  day  of 
advanced  civilization  government  is  more  lib- 
eral, enduring  penalties  less  favored,  partici- 
pation in  free  government  more  than  former- 
ly, disfranchisement  more  limited.  As  re- 
flecting this  spirit  I  may  refer  to  our  statute 
making  a  convict  a  competent  witness.  If  he 
has  been  punished.  This  repeals  the  rigor- 
ous common-law  rule  which  forever  barred 
the  convict  as  a  witness.  Most  of  our  states 
have  similar  statutes.  In  Eingland,  in  1843, 
following  this  liberalizing  tendency,  a  statute 
was  enacted  making  the  enduring  punish- 
ment have  the  effect  of  pardon  for  conviction 
of  crime  not  punishable  with  death.  1  Green- 
leaf,  §  378a.  In  its  text  it  is  said  that  ab- 
solute exclusion  as  witnesses  for  crime  can- 
not be  defended,  and  is  almost  everywhere 
abolished.  "In  a  few  Jurisdictions  the  old 
crudities  remain." 

As  the  word  "disability"  Is  used  In  our 
Constitution  In  the  clause  before  us,  It  may 
not  be  without  force  to  say  that  when  our 
present  Constitution  was  made  we  had — 
still  have — a  statute  saying  that  the  words, 
"under  disability,"  in  a  statute  include  mar- 
ried women,  minors,  "and  convicts  while  in 
the  penitentiary." 

So  far  as  I  have  beard  the  opinion  of  the 
legal  profession  it  accords  with  our  holding, 
and  I  will  remark,  to  show  the  construction 
which  the  executive  department  has  given 
the  clause,  that  in  1905  Attorney  General 
Freer,  In  an  opinion  addressed  to  Governor 
White,  held,  "as  has  been  the  uniform  prac- 
tice in  this  state,  that  a  person  who  has 
served  bis  full  term  of  punishment  or  been 
pardoned,  is  entitled  to  vote."    He  had  given 
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the  same  coBstructlon  to  Governor  WMte  In 
1903.  Attorney  General  Rucker,  In  1899, 
gave  the  same  construction  In  a*  communica- 
tion to  Governor  Atkinson.  My  understand- 
ing is  that  those  Governors  acted  on  that 
construction. 
Mandamus  awarded. 

ROBINSON,  P.,  and  WILUAMS,  J,  dis- 
sent 

(68  W.  Va.  130) 

STATE  T.   HOTEL  McCREiaiT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1910.) 

(SyUahut  ly  the  Court.) 

1.  Cbiminai,  Law  (|  1024»)— Writ  of  Bb- 
BOB— Right  of  State— Cases  Relating  to 
Public  Revenue. 

A  writ  of  error  lies  for  the  state  from  the 
Supreme  Court  of  Appeals  in  prosecutions  for 
offenses  under  provisions  of  chapter  32,  §§  913- 
1063,  of  the  Code,  relating  to  licenses,  since 
such  cases  relate  to  public  revenue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1024.*] 

2.  Criminal  Law  (§  1024*)— Wbit  of  Erbob 
— Right  op  State  Cases  Relating  to  Pub- 
lic ItEVENUE. 

The  Supreme  Court  of  Appeals  has  juris- 
diction of  a  writ  of  error  for  the  state  from  a 
judgment  of  a  circuit  court  for  defandant,  a  cor- 
poration, upon  indictment  for  selling  liquor  un- 
der a  license  issued  to  it  in  violation  of  section 
10,  c.  82,  Acts  1907  (Code  Supp.  1009,  |  922), 
forbidding  license  to  a  corporation. 

[E:d.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1024.*] 

3.  INTOXICATINO      I/IQTJOBS      (8      58*)    —    SaLE 

Without  License— Prosecution— Defense. 
A  license  to  a  corporation  to  sell  intoxi- 
cating liquors  is  void,  and  no  defense  upon  an 
indictment  for  selling  without  license,  though 
the  license  tax  has  been  paid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  58;   Dec.  Dig.  |  58.*] 

4.  INTOXICATINO    LIQUORS    ({|    58,    234*)— Ll- 

CENSB  TO  Sell— Validitt  —  Prosecution — 

Admissibility  of  Evidence. 

A  license  to  sell  intoxicating  liquors,  issued 
to  Hotel  McCreery  Company,  imports  a  license 
to  a  corporation,  and  is  void  on  its  face;  also 
evidence  is  admissible  to  show  it  to  be  a  li- 
cense to  a  corporation. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
IJquors,  Cent.  Dig.  Ii  58,  298;   Dec.  Dig.  Sl  58, 

(Additional  ByUabui  by  Editorial  Staff.) 
B.  Intoxicating    Liquors    (|    238*)  — Sale 
Without  License— Prosecution— Instruc- 
tions. 

In  a  prosecution  of  a  company  for  selling 
intoxicants  without  a  license,  where  it  appeared 
that  accused  was  selling  liquor  under  a  license 
issued  to  "Hotel  McCreery  Company,"  a  charge 
that  if  the  jury  believed  that  the  license  on  its 
face  was  regular  they  should  find  accused  not 
guilty  was  erroneous._  as  leaving  it  to  the  jury 
to  say  whether  the  license  was  regular  on  its 
face ;    the  question  being  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  324;  Dec.  Dig.  f  238.*] 

BSrror  from  Circuit  Court  Summers 
County. 


Prosecution  of  the  Hot^d  McCreery  Com- 
pany for  selling  liquor  without  llceuseu 
There  was  a  judgment  of  acquittal,  and  the 
State  brings  error.  Reversed,  and  remand- 
ed for  new  trial. 

Wm.  O.  Conley,  Atty.  Gen.,  for  the  State. 
A.  R.  Heflin  and  W.  H.  Sawyers,  for  defend- 
ant in  error. 

BRANNON,  J.  A  corporation  was  formed 
under  charter  from  the  state  under  the  name 
of  Hotel  McCreery  Company  for  the  pur- 
pose of  leasing,  owning,  and  operating  hotels, 
restaurants,  saloons,  and  billiard  rooms,  and 
other  like  purposes;  its  business  to  be  car- 
ried on  at  the  city  of  Hinton.  It  obtained  a 
license  to  s^i  spirituous  liquors  and  carry 
on  a  saloon  for  that  purpose,  and  paid  ttie 
tax.  An  indictment  was  found  against  the 
company  for  selling  liquor  without  license. 
On  the  trial  the  corporation  was  found  not 
guilty,  and  judgment  rendered  of  acquittal, 
and  the  state  has  sued  out  this  writ  of  error. 

We  must  first  dispose  of-  the  question 
whether  the  state  can  sustain  a  writ  of  er- 
ror, as  the  jurisdiction  of  this  court  is  chal- 
lenged. The  Constitution  and  a  statute  both 
say  that  "in  cases  relating  to  the  public  rev- 
enue the  right  of  appeal  shall  belong  to  the 
state  as  well  as  the  defendant."  It  is  urged 
that  this  is  not  a  case  relating  to  the  public 
revenue.  The  legal  profession  has  long  so 
held  it  The  claim  is  that  the  indictment  is 
not  for  selling  liquor  without  obtaining  the 
license  and  paying  tax;  that  the  tax  has 
been  paid  to  the  state,  and  it  is  not  vindi- 
cating its  right  to  revenue,  and  the  case  does 
not  relate  to  the  public  revenue;  that  the 
state  Is  neither  suing  for  the  recovery  of 
revenue  nor  indicting  for  selling  liquor  with- 
out paying  tax;  that  though  the  state  Is  vin- 
dicating law,  still  it  does  not  involve  reve- 
nue. The  theory  on  whl(di  the  state  pro- 
ceeds is  that  the  license  is  absolutely  void, 
and  therefore  the  sale  is  without  legal  li- 
cense. The  state  bases  this  theory  on  sec- 
tion 10,  c.  82,  Acts  1907  (chapter  32,  |  10, 
Code  Supp.  1909),  reading  as  follows:  "No 
license  shall  be  granted  to  any  corporation 
either  domestic  or  foreign,  doing  business  In 
this  stat^  for  the  privilege  of  selling  or  of- 
fering or  exposing  for  sale,  soliciting  or  re- 
ceiving orders  for  spirituous  liquors,  wines, 
porter,  ale  or  beer,  or  any  drink  of  like  na- 
ture, at  retail."  l^at  section  is  a  part  of 
Code,  c.  32,  regulating  licenses  and  impos- 
ing taxes  therefor.  We  grant  readily  that 
but  for  the  provision  above  quoted  granting 
the  state  a  right  of  writ  of  error  It  would 
have  none;  but  the  plain  purpose  of  the 
provision  of  the  Constitution  and  statute 
was  to  change  this  rule  and  grant  the  state 
a  writ  of  error  in  matters  relating  to  the 
revenue.  This  Is  a  remedial  statute  and 
should  receive  a  liberal  construction.     We 
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have  always  l)een  accustomed  to  consider 
chapter  32  in  all  of  its  provisions  as  relating 
to  the  revenue.  In  the  grave  and  important 
matters,  -so  essential  to  state  government, 
for  which  that  chapter  provides,  it  is  right 
that  the  state  should  have  a  right  to  vin- 
dicate her  laws  as  given  in  that  statute. 
It  provides  for  many  licenses.  It  provides 
for  privileges  under  those  licenses.  It  pro- 
vides for  liquor  license,  and  prohibits  the 
grants  of  same  In  certain  cases,  and  inflicts 
fines  and  other  punishments  for  the  infrac- 
tion of  the  important  provisions  of  that 
chapter,  on  which  rests  tlie  revenue  largely 
and  the  morals  and  peace  and  order  of  the 
state.  The  state  ought  to  have  the  power  to 
vindicate  her  hroken  law  as  contained  in 
that  chapter.  The  state  is  interested,  not 
only  in  the  recovery  of  her  revenue,  but  she 
Is  interested  in  enforcing  her  law  made  for 
such  high  purposes  She  is  interested  in 
process  by  appeal  to  successfully  vindicate 
the  policy  enacted  by  that  statute  withhold- 
ing license  to  sell  liquors  from  a  corpora- 
tion. She  chooses  not  to  intrust  a  corpora- 
tion with  the  license.  Site  cannot  adequate- 
ly punish  a  corporation,  as  she  can  an 
Individual,  by  imprisonment  in  jail  or  peni- 
tentiary. But  let  her  reason  be  whatever  it 
may,  thus  she  has  written  her  law.  Sup- 
pose we  say  that  she  cannot  appeal  in  such 
a  case.  Then  she  cannot  enforce  her  stat- 
ute adequately,  if  there  should  be  an  er' 
roneous  decision  in  the  lower  court  We 
oujiht  not  to  so  hold  if  we  can  help  it.  Sup- 
pose a  licensed  saloonist  sells  liquor  to  a 
minor,  or  on  Sunday,  or  to  a  person  drunk  at 
the  time  of  sale.  Is  it  xK>s8ible  that  she  can- 
not have  appeal  in  such  cases  to  enforce  her 
law  under  the  provision  above  quoted?  In 
those  cases  she  is  not  suing  for  license  tax 
any  more  than  in  this  case.  She  had  in 
those  cases  received  her  money  for  license; 
but  that  does  not  debar  her  from  this  court. 
We  think  the  ca6e  under  chapter  32  relates 
to  the  revenue  for  the  purposes  of  appellate 
jurisdiction. 

The  state  asked  and  was  refused  an  in- 
struction. No.  2,  that  if  the  defendant  was  a 
corporation,  and  that  a  sale  at  retail  of  liq- 
uors was  made,  and  that  the  sale  was  made 
(>y  a  bartender  or  some  authorized  agent  of 
defendant  who  habitually  made  such  sale, 
then  they  should  find  the  defendant  guilty. 
We  think  this  instruction  should  have  been 
glvoi,  as  also  Nos.  3,  4,  and  6  to  the  same 
effect 

The  court  gave  over  the  state's  objections 
several  instructions.  No.  1  says  that  if  the 
jury  believe  that  the  license  on  Its  face  was 
regular  they  should  find  the  defendant  not 
guilty.  This  instruction  was  erroneous,  first 
because  it  left  It  to  the  jury  to  say  whether 
It  was  regular  on  its  face.  That  was  matter 
of  law.  The  license  was  before  the  court 
and  on  its  face  it  appeared  to  have  been  is- 
sued to  "Hotel  McCreery  Company."'  This 
license  was  not  regular,  but  void  on  its  face, 


because  its  face  showed  that  it  was  issued 
to  a  corporation  and  in  direct  violation  of 
the  prohibition  of  the  statute  above  cit6d. 
The  law  is  that  those  words,  "Hotel  Mc- 
Creery Company,"  Import  in  law  a  corpora- 
tion. The  authorities  for  this  proposition 
are  collated  by  Judge  Poffenbarger  in  Snyder 
V.  PhUadelphia  Co.,  64  W.  Va.  152,  46  S.  E. 
see,  63  U  B.  A.  896,  102  Am.  St  Rep.  941, 
and  by  myself  in  State  v.  Dry  Fork  R.  Co., 
60  W.  Va.  235,  40  S.  B.  447.  Why  leave  it 
to  a  Jury  to  say  whether  or  not  the  license 
was  regular  on  its  face,  when  on  its  face  it 
was  void  in  lawl  But  in  addition  the  proof 
showed  that  the  defendant  was  a  corpora- 
tion. 

The  court  gave  Instruction  No.  2,  saying 
that  the  license  "in  this  case  to  the  Hotel 
McCreery  Company  Is  not  a  license  void  on 
its  face,  and  Is  for  that  reason  a  valid  and 
binding  license  untlf  legally  revoked."  As 
I  have  stated,  the  license  was  void  on  its 
face,  and  it  was  error  to  give  this  instruc- 
tion. But  if  this  were  not  so,  the  instruc- 
tion told  the  jury  that  no  evidence  could  be 
heard  to  overthrow  the  license,  but  it  was 
good  until  revoked  and  free  from  collateral 
attack ;  whereas  the  law  is  that  if  issued  to 
a  corporation  the  fact  that  it  was  Issued  to 
a  corporation  may  be  shown.  State  v.  L>a- 
borde,  lt9  La.  410,  44  South.  156.  Reflect 
that  this  license  was  issued  in  direct  defi- 
ance of  the  statute  prohibition.  It  would  be 
strange  that  it  should  be  a  finality  above 
inquiry  into  the  fact  that  the  licensee  was 
a  corporation.  If  any  evidence  were  neces- 
sary. We  are  cited  to  23  Cyc.  110,  for  this 
proposition:  "A  license  which  appears  on  its 
face  to  have  been  regularly  and  duly  issued 
cannot  I>e  impeached  collaterally,  as  in  an 
action  on  the  ttond,  or  a  prosecution  for  11- 
legal  sdling  on  the  ground  that  it  was  im- 
properly granted.  So  long  as  it  remains  un- 
revoked and  not  appealed  from,  it  must  be 
regarded  as  a  valid  license."  Probably  on 
that  authority  the  court  acted.  We  hate 
examined  the  cases  cited  for  that  text  They 
do  not  sustain  it  to  the  extent  claimed  for 
it  They  are  cases  where  it  was  held  that  no 
irregularity  in  the  process  of  obtaining  a 
license  could  be  urged  against  it  as,  for 
instance,  that  the  application  had  not  suffi- 
cient signers,  or  that  suflScient  notice  had  not 
been  published,  or  that  a  special  term  of  the 
court  granting  the  license  was  called  and  It 
was  alleged  that  there  was  no  necessity  for 
the  call,  though  the  statute  gave  the  Judge 
discretion  as  to  the  necessity  of  a  call,  or 
that  a  vote  of  the  people  had  not  been  taken, 
or  in  other  things  preliminary  to  the  license. 
They  do  not  go  to  the  extent  of  holding  that 
when  a  statute  absolutely  prohibits  license 
to  a  corporation  it  is  good  until  revoked. 
Much  law  to  the  reverse  In  even  those  pre- 
liminary respects  will  be  found  in  17  Am. 
&  Eng.  Ency.  L.  331.  The  authorities  differ 
even  as  to  that 
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Wg  said  In  State  v.  Moore,  68  S.  E.  177, 
that  a  license  issued  after  notice  of  appU- 
catiou  not  filed  30  days  was  void  and  no  de- 
fense to  an  indictment  for  selling.  But  in 
tblB  case  it  Is  not  a  question  of  irregularity 
in  proceeding  prior  to  the  Issuance  of  the 
license,  but  it  is  in  the  very  soul  of  the  li- 
cense itself,  in  being  granted  to  a  corpora- 
tion not  capable  of  taking  It  because  of  posi- 
tive statute  prohibition.  "A  sale  of  intoxi- 
cating liquors  under  a  license  which  is  for 
any  reason  unauthorized  and  void  will  be 
as  much  in  violation  of  the  law  as  a  sale 
without  license."  17  'Am.  &  Eng.  Ency.  L. 
331.  It  can  be  shown  that  the  license  was 
taken  without  any  authority  to  issue  it  The 
case  of  State  ▼.  Laborde,  119  La.  410,  44 
South.  156,  will  sustain  this  proposition  in 
a  well-considered  opinion.  Irregular  or  void 
licenses  confer  no  authority  on  the  licensee 
and  afford  no  protection.  Spake  v.  People, 
89  111.  617.  A  .court  in  granting  license  must 
obey  the  statute.  If  It  says  that  no  license 
shall  be  granted  for  les  than  a  year,  a 
license  for  four  months  wlU  be  void.  17 
Am.  &  Eng.  Ency.  L.  241.  I  emphasize  the 
fact  that  this  license  was  issued  in  violation 
of  a  plain  prohibition  of  the  statute.  Of 
what  avail  is  the  prohibition  enacted  by  the 
I«!gislature,  if  the  license  is  to  be  held 
valid  and  unassailable?  We  held  In  Devan- 
ney  v.  Hanson,  60  W.  Va.  3,  53  S.  E.  603, 
that  a  license  granted  by  a  county  court  to 
sell  drinks  within  two  miles  of  an  Incorpo- 
rated city  without  its  council's  consent  Is 
void.  And  we  held  In  State  v.  Moore,  supra, 
that  a  license  granted  upon  a  petition  filed 
less  than  SO  days  before  hearing  was  granted 
without  Jurisdiction  and  might  'be  collater- 
ally attacked  upon  an  indictment  for  selling 
without  license,  and  constituted  no  defense. 

By  instruction  No.  4  the  court  told  the 
Jury  that  the  council  of  Hlnton  was  "the 
proper  and  legally  constituted  authority  to 
grant  the  permit  mentioned  in  this  cause, 
and  the  clerk  of  the  county  court  the  prop- 
er authority  to  issue  such  license."  Because 
of  the  statute  above  mentioned  the  council 
and  clerk  had  no  authority.  That  instruc- 
tion was  erroneous.  So  with  No.  7.  In- 
structions Nos.  6  and  8  told  the  Jury  that  a 
sale  under  a  llcetxse  from  the  proper  author- 
ity valid  on  Its  face  Is  not  unlawful,  "and 
the  person  or  corporation  so  selling  cannot 
be  punished  therefor,  so  long  as  such  license 
is  unrevoked,"  and  that  they  must  acquit  the 
defendant  if  the  Jury  believed  that  at  the 
time  of  the  sale  the  defendant  had  a  state 
license  regular  upon  its  face^  For  reasons 
stated  these  instructions  were  erroneous. 
Other  instructions  containing  the  same  prin- 
ciples were  given,  but  it  seems  needless  to 
consider  them,  as  it  would  only  be  repeti- 
tion of  what  we  said  above. 

Judgment  reversed,  verdict  set  aside,  new 
trial  granted,  and  remanded. 


(6S  W.  Va.  8«) 
STATE  t.  ^V^r,LIAMS. 
(Supreme  Court  of  Appeals  of  West  Vitsinla. 
Nov.  1,  1010.) 

(Byllabv  ly  the  Court.) 

1.  False  Pretenses  (S  26*)— Prosecution — 
Indictment. 

Under  a  count  for  simple  larceny,  it  is  ad- 
missible to  prove  that  the  property  was  obtain- 
ed by  false  pretense  with  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  aee  False  Pre- 
tenees,  Dec.  Dig.  S  26.*] 

2.  Lahcent  (§  14*)— Obtaining  Phopkrtt  bt 
False  Pretenses  with  Intent  to  Defraud 
—Elements  of  Defense. 

One  who  obtains  possession  of  property 
upon  the  pretense  of  buying  it  for  cash,  at  an 
agreed  price,  for  the  purpose  of  the  payment  of 
a  just  debt  then  due  by  the  owner,  equal  to, 
or  greater  In  amount  than,  the  price  of  the 
property,  is  not  guilty  of  a  statutory  crime. 

[Ed.  Note.— For  other  cases,  see  tiaiceny,  Cent 
Dig.  «§  34-38 ;    Dec.  Dig.  {  14.*] 

3.  Larceny  (§  14*)— Obtaining  Propbbtt  bt 
f  ALSE  Pbetgnseb  with  Intent  to  De- 
fraud. 

The  procuring  of  the  payment  of  a  just 
d^bt  already  due.  oy  false  pretenses,  is  not  an 
indictable  offense. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  SI  34r-38;    Dec.  Dig.  S  14.*] 

Error  from  Circuit  Court  Braxton  County. 
Ab  Williams  was  convicted  of  larceny,  and 
he  brings  error.    Reversed  and  re;manded. 

Morrison  ft  Rider  and  0.  W.  Flesher,  for 
plaintiff  in  error.  Wm.  Q.  Conley,  Atty. 
Gen.,  for  the  State. 

WILLIAMS,  J.  Defendant  was  convicted 
in  the  circuit  court  of  Braxton  county  on  an 
Indictment  for  the  larceny  of  a  cow  worth 
$27,  the  property  of  one  J.  F.  Combs,  and 
sentenced  to  an  Indefinite  term  In  the  peni- 
tentiary, and  brings  error. 

The  proof  shows  that  defendant  got  pos- 
session of  the  cow  by  going  to  Combs'  house 
in  the  country  and  representing  to  him  that 
he  was  sent  to  buy  her  for  one  Holcomb,  a 
butcher,  whose  agent  defendant  claimed  to 
be,  and  to  whom  Combs  had  before  that 
time  talked  of  selling  her.  They  agreed  on 
a  price  of  $27.50,  which  defendant  saiff 
would  be  satisfactory  to  Holcomb.  Defend- 
ant then  said  he  did  not  have  any  money 
with  him,  and  Combs  consented  to  go  with 
him  to  the  town  of  Sutton  to  get  It  and  as- 
sisted defendant  In  leading  the  cow  to  town. 
When  they  arrived,  defendant  put  the  cow 
In  the  stable  of  one  Frank  Frame,  and.  In- 
stead of  paying  him  the  money,  presented 
to  Combs  a  Judgment  in  favor  of  said  Frame 
against  Combs  for  $50,  which  had  been  as- 
signed to  defendant  The  Judgment  waa 
subject  to  a  credit  of  $7,  and  admittedly 
Just;  but  Combs  refused  to  let  the  cow  go 
in  payment  of  it  He,  however,  proposed  to 
defendant  that  if  he  would  pay  him  $15  U 
caali,  the  balance  of  the  value  of  the  cow 
'  might  be  applied  to  the  Judgment ;    but  de- 
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fendant  declined  tbe  proposition.  Combs 
then  brought  an  action  of  detinue,  gave 
bond,  and  regained  possession  of  the  cow. 
Pending  this  action,  a  compromise  waft  ef- 
fected by  Combs  paying  $10  In  discharge  of 
the  Judgment,  and  dismissing  the  action  of 
detinue. 

On  the  foregoing  state  of  facts,  defendant 
was  Indicted  for  larceny,  tried,  and  convict- 
ed. Do  the  facts  sustain  the  indictment?  If 
they  prove  that  defendant  obtained  the  cow 
by  false  pretense,  with  intetU  to  defraud 
Comhs,  they  do;  otherwise,  they  do  not. 

It  Is  well  settled  by  adjudicated  cases, 
both  by  this  coart  and  the  Supreme  Court 
of  Virginia,  that  an  indictment  for  larceny 
may  be  sustained  by  proof  that  the  proper- 
ty, alleged  to  have  been  stolen,  was  In  fact 
obtained  by  false  pretense,  with  Intent  to 
defraud,  because  the  statute  (section  23,  c. 
145,  Code  1906)  says  that  a  person  who  ob- 
tains tbe  money  or  property  of  another  by 
such  means  and  with  such  Intent  shall  be 
deemed  guilty  of  larceny.  Leftwlch  v.  Com- 
monwealth, 20  Grat  (Va.)  719;  Anable's 
Case,  24  Grat  (Va.)  563;  DuU's  Case,  25 
Grat  (Va;)  981 ;  State  v.  Hallda,  28  W.  Va. 
499;  State  v.  Reecte,  27  W.  Va.  375;  State 
V.  Edwards,  51  W.  Va.  220,  41  S.  E.  429,  59 
Ii.  R.  A.  46o.  There  can  be  no  doubt  that 
defendant  obtained  possession  of  the  cow 
by  mWns  of  false  pretense;  but  the  serious 
question  Is,  did  he  do  it  with  intent  to  de- 
fraud Combs?  His  only  purpose  in  deceiving 
was  to  induce  Combs  to  pay  a  debt,  greater 
in  amount  than  the  price  of  the  cow.  Combs 
could  not  have  disputed  the  debt,  because 
it  had  been  reduced  to  judgment  He,  in 
fact,  admits  it  to  be  just  Can  it  be  said 
that  one  is  defrauded  when  he  Is  simply  de- 
ceived Into  paying  a  just  debt  already  due, 
against  his  will?  This  question  arose  in 
State  T.  Hurst,  11  W.  Va.  54,  and  it  was 
there  held  not  to  be  a  crime.  In  a  very 
carefully  prepared  opinion  by  that  eminent 
jurist.  Judge  Green,  in  which  the  other  judg- 
es concurred.  In  concluding  the  discussion  of 
the  phrase  used  in  the  statute,  "with  Intent 
to  defraud,"  at  page  73,  he  says:  "I  think, 
therefore,  that  within  the  true  meaning  of 
this  statute,  a  man  cannot  be  held  guilty  of 
procuring  money  by  false  pretense,  with  In- 
tent to  defraud,  who  has  merely  collected  a 
debt  Justly  due  him,  though  in  malting  the 
collection  he  has  used  false  pretense."  In 
2  Bishop's  New  Crlm.  Law,  {  466,  the  au- 
thor says:  "One  who  by  a  false  pretense  pro- 
cures another  to  pay  him  money  already  due 
does  not  commit  this  statutory  crime,  be- 
cause no  injury  is  done."  The  principles 
stated  In  the  text  are  supported  by  the  fol- 
lowing .decisions:  Rex  v.  Williams,  7  Gar. 
&  P.  354  (32  Eng.  C.  L.  R.  540);  People  v. 
Thomas,  3  Hill  (N.  Y.)  169;  Commonwealth 
v.  McDufi^,  126  Mass.  467;  Commonwealth 
V.  Jeffries,  7  Allen  (Mass.)  548,  83  Am.  Dec. 
712;  People  v.  Getchell,  6  Mich.  496.  In 
Commonwealth   v.   Henry,   22   Pa.  253,   the 


opinion,  at  page  256,  refers  approvingly  to 
the  case  of  Commonwealth  v.  Thompson,  re- 
ported in  3  Pa.  Law  Journal,  250,  which  we 
do  not  find  In  the  library.  In  which  it  was 
held  that  a  party  who  fraudulently  repre- 
sented that  he  had  a  warrant  of  arrest  for 
a  party,  and  thereby  procured  the  payment 
of  an  honest  debt,  was  not  guilty  of  violat- 
ing the  statute.  The  court  said:  "A  false 
representation  by  which  a  man  may  be 
cheated  into  performance  of  a  duty  is  not 
within  the  statute." 

While  we  do  not  wish  to  be  understood  as 
approving  defendant's  method  of  collection, 
or  of  justifying  his  conduct  from  a  moral 
point  of  view,  still,  viewing  his  case  from  a 
purely  legal  standpoint,  he  has  not  commit- 
ted a  crime  for  which  the  law  would  punish 
him.  There  are  many  things  which  the  mor- 
al sense  of  every  good  citizen  would  readi- 
ly suggest  to  him  are  Inconsistent  with  a 
good  code  of  ethics,  yet  which  are  not  made 
penal  by  our  code  of  laws.  Although  Combs 
was  deceived  into  parting  with  possession 
of  his  cow  against  his  will,  tbe  deceit  was 
not  with  fraudulent  intent 

The  court  erred  In  refusing  to  set  aside 
the  verdict,  and  the  Jndgment  of  the  lower 
court  will  be  reversed,  the  verdict  set  aside, 
and  the  case  remanded  for  a  new  trial. 


«8  W.  Va.  103) 
STATE  ▼.  WAMSLET.     (Na  1.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  1, 1910.) 

(8yttabu»  hy  the  Court.) 

Saxoons — Obstructing  View  of  Bab. 

Points  of  syllabus  in  State  v.  Woodward, 
69  S.  E.  385,  approved  and  applied. 

E^or  from  Circuit  Court,  Randolph 
County. 

George  W.  Wafnsley  was  convicted  of  ob- 
structing his  bar  from  view  from  the  street . 
on  Sunday,  and  he  brings  error.     Affirmed. 

Jared  U  Wamsl^,  for  plaintiff  In.  error. 
Wm.  O.  Oonley,  Atty.  Gen.,  for  the  State. 

WILLIAMS,  J.  Defendant,  a  licensed  sa- 
loon keeper  In  the  town  of  Pickens,  Ran- 
dolph county,  was  indicted,  tried,  and  con- 
victed for  a  violation  of  section  1  of  chapter 
14  of  the  Acts  of  190S,  extra  session  of 
the  Legislature  (Code  Supp.  1909,  S  933al), 
and  was  adjudged  to  pay  a  fine  of  $50  and 
'be  imprisoned  In  the  county  jail  for  six 
months,  and  bis  license  was  revoked.  He 
brings  error. 

The  indictment  charges  him  with  obstruct- 
ing from  plain  view  from  the  street  on  a 
Sunday,  his  bar  and  all  parts  of  the  room 
where  spirituous  liquors  were  sold,  by  means 
of  screens,  etc.,  on  tbe  windows  of  his  sa- 
loon. There  Is  evidence  in  the  record  to 
support  the  indictment,  and  the  Jury  are 
the  judges  of  the  facts.    The  court  did  not 
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err  in  OTermling  defendant's  motions  for  a 
new  trial,  and  In  arrest  of  judgment 

Counsel  Insists  that  the  penalty  Is  out 
of  all  proportion  to  tbe  degree  of  the  offense 
committed,  and  Is  in  violation  of  section  5, 
art  3,  of  the  Constitution  of  West  Virginia 
(Code  1906,  p.  1),  and  also  in  violation  of 
both  the  state  and  federal  ConstltatiODS  pro- 
hibiting excessive  fines  and  cruel  and  un- 
usual punishments.  These  questions  were 
thoroughly  considered,  and  passed  on,  by  us 
in  the  case  of  State,  y.  Woodward  (decided 
at  the  present  term)  69  S.  E.  3S5.  The  law 
is  there  reviewed  in  a  very  carefully  pre- 
pared opinion  by  Judge  Brannon,  and  It 
is  not  necessary  to  enter  upon  an  extended 
discussion  of  them  again.  This  case  clearly 
falls  within  the  principles  decided  In  that 
case,  and  Is  governed  by  it  In  fact  the 
two  cases  were  Indictments  for  like  viola- 
tions of  the  same  statute.  The  syllabus  in 
that  case  is  also  the  law  of  this  case. 

The  Judgment  of  the  lower  court  will  be 
affirmed. 

(68  W.  Va.  104) 

STATE  T.  WAMSLET.    (No.  2.) 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 

Nov.  1.  1910.) 

(Synaitu*  hv  the  Court.) 

Saloons— Obstructing  View  of  Bar. 

'  Points  of  syllabus  in  State  v.  Woodward, 
6d  S.  E.  885,  approved  and  applied. 

Error  from  Circuit  Court  Randolph  County. 

George  W.  Wamsley  was  convicted  of  ob- 
structing from  plain  view  from  the  street 
his  barroom  on  Sunday,  and  he  brings  er- 
ror.   Affirmed. 

Jared  L.  Wamsley,  for  plaintiff  in  error. 
Wm.  O.  (3onley,  Atty.  Gen.,  for  the  State. 

WILLIAMS,  J.  Defendant,  a  licensed  sa- 
loon keeper  in  the  town  of  Pickens,  Ran- 
dolph county,  was  indicted,  tried,  and  con- 
victed for  a  violation  of  section  1  of  chapter 
14  of  the  Acts  of  1908,  extra  session  of  the 
Legislature  (Code  Supp.  1909,  }  933al),  and 
was  adjudged  to  pay  a  fine  of  $75  and  be 
Imprisoned  in  the  county  jail  for  six  months. 

The  Indictment  charges  him  with  obstruct- 
ing from  plain  view  from  the  street  on  a 
Sunday,  his  tear  and  all  parts  of  the  room 
where  spirituous  liquors  were  sold,  by 
means  of  screens,  etc.,  on  the  windows  of 
his  saloon.  There  is  evidence  in  the  record 
to  support  the  Indictment  and  the  jury  are 
the  judges  of  the  facts.  The  court  did  not 
err  in  overruling  defendant's  motions  for  a 
new  trial,  and  in  arrest  of  judgment 

The  facts  in  this  case  are  similar  to  the 
facts  in  the  case  of  State  v.  Same  Defend- 
ant (indictment  No.  1,  decided  at  this  term) 
69  S.  E.  475,  and  that  case  and  the  law 
of  the  case  of  State  v.  Woodward  (also  de- 


cided at  this  term)  69  S.  B.  385,  determine 
this  case. 

The  judgment  of  the  lower  court  will  be 
affirmed. 

(U6  Oa.  312) 
DUKES  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  18^  1910.) 

(Byllabiu  hy  the  Court.) 

1.  Refusai.  or  Continuance. 

There  was  no  abuse  of  dlscietlon  lo  refus- 
ing to  grant  a  continuance. 

2.  Newly  Discovered  EviDEnrcE. 

The  newly  discovered  evidence  was  not  sodl 
as  to  require  a  new  trial. 

3.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  abase  of  discretion  in  over- 
ruling the  motion  for  a  new  triaL 

Error  from  Superior  CJourt,  Polk  County; 
Price  E)dwards,  Judge. 

J.  R.  Dukes,  alias  "Shack,"  was  convicted 
of  crime,  and  brings  error.    Affirmed. 

I.  F.  Mundy,  for  plaintiff  in  error.  W.  K. 
Fielder,  Sol.  Gen.,  and  H.  A.  Hall,  Atty. 
(Sen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(IS  Qa.  376) 

GARY  V.  WOODWARD. 
(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Syllalut  ly  the  Court./ 
DisECTTNO  Verdict. 

Under  the  pleadings  and  the  evidence  sub* 
mitted,  there  was  no  error  in  directing  a  ver- 
dict for  the  defendant 

Error  from  Superior  Court,  Fultoii  Coun- 
ty;  J.  I.  Pendleton,  Judge. 

Action  between  E.  A.  Gary  and  W.  N. 
Woodward.  From  the  judgment,  Gary  brings 
error.    Affirmed. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
A.  E.  Ramsaur  and  J.  S.  Slicer,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  affirmed.  AH  tb* 
Justices  concur. 


(136  Oa.  168) 
GASKINS  T.  LOVBTT. 
LOVETT  V.  GASKINS. 
(Supreme  Court  of  Georgia.     Nov.  18^  1910.) 

(SyUabus  by  the  Court.) 

Injunction    (|    137*)  —  Interlocutory    Ih- 
JUNCTION — Conflicting  Evidence. 

A  married  woman  soaght  to  cancel  a  con- 
tract for  the  sale  of  her  land,  upon  the  ground 
that  the  vendee  was  the  agent  of  her  husband 
and  had  obtained  the  contract  in  pursuance  of  a 
fraudulent  scheme  to  buy  her  land  without  hav- 
ing the  sale  approved  by_  the  superior  court  of 
her  domicile,  sind  to  enjoin  the  vendee  pendente 
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lite  from  transferring  the  contract.  The  evi- 
dence of  the  interlocutory  hearing  was  conflict- 
ing, and  the  court  did  not  abuse  his  discretion 
in  refusing  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  307,  309 ;   Dec.  Dig.  |  137.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty:   R.  O.  Mltcbell,  Judge. 

Action  by  M.  E.  Gaslcins  against  J.  D.  Lot- 
ett.  From  the  judgment,  plaintiff  brings  er- 
ror, and  defendant  assigns  cross-error.  Af- 
firmed on  main  bill  of  exceptions,  and  croas- 
bill  of  exceptions  dismissed. 

Lanlcford  t  Dickerson,  for  plaintiff  In  er- 
ror. Hendricks  &  Christian,  for  defendant 
In  error. 

BVANS,  P.  J.  Judgment  aflBrmed  on  main 
bill  of  exceptions;  cross-bill  dismissed.  All 
the  Justices  concur. 


(135  On.  3«8) 

ABBOTT  T.  BEBBIB,  SberUt. 
(Sopieme  Court  of  Georgia.     Not.  18,  1910.) 

(Syllahui  hy  the  Court.) 

Landlord  and  Tenant  (8  311*)— Evicnow  of 
Tenant— AuTuoBiTY  to  Issue  Wan  of  Pos- 
session. 

A  verdict  and  judgment  were  rendered 
against  the  defendant  in  proceedings  to  evict 
mm  aa  a  'tenant  holding  over.  To  the  order  of 
the  court  overruling  bis  motion  for  a  new  trial 
be  iiled  a  bill  of  exceptions,  and  for  the  purpose 
of  having  It  operate  as  a  supersedeas  he  mode 
the  oath  required  by  Civ.  Cfode  1895,  {  5552. 
SVhen  the  rule  nisi  was  granted  upon  the  mo- 
tion for  a  new  trial,  the  court  passed  an  order 
providing  that  such  order  act  as  a  supersedeas 
upon  the  defendant  complying  with  specified 
conditions,  and  providing  that  upon  failure  to 
comply  with  such  conditions  a  writ  of  posses- 
sion immediately  issue  in  favor  of  the  plaintiff 
against  the  defendant  for  the  premises  in  dis- 
pute. After  the  bill  of  exceptions  bad  been 
filed,  the  defendant  in  the  eviction  proceedings 
made  application  for  an  injunction  to  prevent 
bis  eviction  under  a  writ  of  possession  which 
had  been  issued,  and  for  other  relief.  The 
court  denied  the  injunction,  and  he  excepted. 
Held: 

(1)  Upon  failure  of  the  defendant  to  comply 
with  the  conditions  named  in  the  order,  the  clerk 
was  authorized  to  issue  a  writ  of  possession 
against  him  in  favor  of  the  plaintiff,  without 
any  further  order  of  the  court  authorizing  the 
same. 

(2)  The  evidence  was  sufficient  to  authorize 
the  court  to  find  that  at  the  time  the  bill  of 
exceptions  hereinbefore  referred  to  was  filed,  and 
at  the  time  the  application  for  a^  injunction 
was  made,  the  applicant  had  l>een  evicted  by 
the  sheriff  by  virtue  of  the  writ  of  possession. 

(3)  The  court  committed  no  error  in  refusing 
the  injunction. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  311.*] 

Error  from  Superior  Court,  Glynn  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  J.  W.  Abbott  against  W.  H.  Ber- 
rle,  Sheriff.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 


Crovatt  ft  Whitfield  and  Ernest  Dart,  for 
plaintiff  In  error.  Bennet,  Twltty  ft  Reese, 
for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(135  as.  tW) 
TILLET  T.  STEWART. 
(Supreme  Court   of  Georgia.     Not.  18,  1910.) 

(Syllahut  hy  tWe  Court.) 

1.  New  Tbial  (8  128*)— Application— Speci- 
riCATioN  OF  Ebbob — Rulings  on  Evidence. 

Where  an  action  was  brought  on  an  open 
account  for  charges  of  a  warehouseman  in  con- 
nection with  storing  and  shipping  cotton  and 
^ano,  and  like  charges,  to  which  the  defendant 
interposed  a  plea  of  set-off,  attaching  an  open 
account,  one  item  of  which  read,  "To  loa.s  and 
shortage  on  weights,  cotton  of  defendant,  while 
in  warehouse  of  plaintiff,  $433.50,"  a  ground  of 
a  motion  for  new  trial,  made  by  the  defendant, 
which  merely  stated  that  the  court  "erred  in  re- 
fusing to  allow  defendant  to  prove,  by  his  own 
and  other  testimony,  aa  be  proposed  to  do,  the 
amount  of  damages  and  loss  he  sustained  by  the 
loss  of  Wright  of  cotton  while  stored  in  his 
(plaintiff's)  warehouse,  as  set  forth  in  his  (de- 
fendant's) plea  of  set-off,  which  is  hereby  re- 
ferred to  as  part  of  this  ground,"  did  not  show 
what  testimony  was  offered,  or  that,  if  admit- 
ted, it  was  such  aa  would  tend  to  establish  lia- 
bility on  the  part  of  the  plaintiff;  and  sucb 
ground  presents  no  cause  for  a  reversal. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8S  257-262;  Dec.  Dig.  8  .12&*1 

2.  Sufficiency  of  E^tidence. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  are  such  aa  to  show  that  a  re- 
versal would  lie  proper,  the  evidence  was  suffi- 
cient to  support  the  verdict,  and  there  was  no 
error  in  overruling  the  motion. 

Error  from  Superior  Court,  Rockdale  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  W.  W.  T.  Stewart,  as  adminis- 
trator, against  J.  P.  Tllley.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

A.  C.  ft  J.  H.  HcCalla,  for  plabitlff  In  «■- 
ror.    J.  R.  Irwin,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(U5  Qa.  t75> 
GAITHERS  T.  LEE  et  ai 
(Supreme  Court  of  Georgia.     Not.  18,  1910.) 

(BylUbut  hy  the  Court.) 

Executors  and  Administbatobs  (8  20ft*)  — 
Claims  Against  Estate. 

Where  the  father  of  a  minor  and  another 
entered  into  a  contract  whereby  tlie  former 
bound  his  C  year  old  child  to  the  latter  until 
the  child  was  21  years  of  age,  with  the  right 
to  control  and  have  the  services  of  such  child 
until  that  time,  and  the  person  to  whom  the 
child  was  bound  agreed  "to  give  her  one  hun- 
dred dollars  ($100.00)  to  start  with  when  she 
liecomes  of  age,"  and  the  employer  died  when 
the  child  was  10  years  of  age,  neither  the  child 
nor  the  father  would  be  entitled  to  a  recovery 
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out  of  the  estate  of  tbe  deceased  employer, 
where  the  services  of  the  child  were  of  no 
greater  value  than  what  was  done  for  and  re- 
ceived by  her.  Harris  v.  Johnson,  98  Ga.  434, 
•25  S.  E.  525.  .  - 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  206.*] 

Error  from  Superior  Court,  B\ilton  (3oun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  John  W.  Galthers,  by  his  next 
friend,  against  E.  G.  Lee  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Middlebrook,  Rogers  &  Knox,  for  plaintiff 
In  error.  J.  D.  Kllpatrlck,  for  defendants  in 
error. 

HOLDEN,  J.  Judgment  afDrmed.  All 
tbe  Justices  concur. 


(135  Ga.  369) 

DUNWODT  ▼.  PBNQAR. 
(Supreme  Court  of  Georgia.     Nov.   18,  1910.) 

(SyttaJMu  hy  the  Court.) 

New  Tbial  (§  70*)— Evidence— S0fficienct. 
No  errors  of  law  are  complained  of,  and 
the  evidence,  together  with  the  deduction  which 
the  jury  were  authorized  to  draw  from  the 
same,  was  sufBcient  to  authorize  the  verdict. 
The  Judgment  refusing  a  new  trial,  therefore, 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  142,  143 ;   Dec.  Dig.  i  70.*] 

Error  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  between  H.  F.  Dunwody  and  A.  O. 
Fengar.  From  tbe  Judgment,  Dunwody 
brings  error.    Affirmed. 

D.  W.  KrauBs,  for  plaintiff  In  error.  Oourt- 
land  Symmes,  for  defendant  in  error. 

BECK,  J.  Affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  disqualified. 


(135  Oa.  299) 

PICKETT  et  al.  r.  ANDREWS. 
(Supreme  Court  of  Georgia.     Nov.   15^   1910.) 

(SyUahu*  by  the  Court.) 

Pbincipal  ahd   Stjbett   rt    144*)— Subject- 
matter — Unliquidated  Demand. 

In  an  action  on  a  note  given  by  a  principal 
and  sureties,  the  defendants  may  set  off  unliqui- 
dated damages  flowing  from  the  breach  of  an  in- 
dependent contract  between  the  plaintiff  and  tbe 
principal ;  and  competent  testimony  tending  to 
support  this  plea  should  not  be  repelled. 

[Ei.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  393-390;  Dec  Dig.  i 
144.*] 

Error  from  Superior  Court,  Stewart  (boun- 
ty; Z.  A.  LIttleJohn,  Judge. 

Action  by  R.  M.  Andrews  against  O.  B. 
Pickett  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  and 
new  trial  granted. 


T.  T.  James,  for  plaintiffs  in  error.  O.  X. 
Harrell,  for  defendant  In  error. 

EVANS,  P.  J.  E.  M.  Andrews  instituted 
bis  suit  against  C.  B.  Pickett,  M.  Pickett,  and 
Sarah  Pickett  to  recover  an  anjouut  alleged 
to  be  due  upon  a  note  attached  to  the  peti- 
tion. The  defendants  admitted  tbe  execution 
of  the  note.  C.  E.  Pickett  pleaded  that  be 
signed  the  note  as  principal,  and  the  other 
two  defendants  were  his  sureties,  and  asked 
to  set  off  damages  alleged  to  have  been  sus- 
tained by  him  on  account  of  a  breach  of  a 
contract  between  himself  and  the  plaintiff  re- 
lating to  tbe  hauling  of  certain  ttmt>er;  the 
amount  of  damages  claimed  jielng  more  than 
the  amount  due  upon  tbe  note.  Tbe  other 
defendants,  M.  Pickett  and  Sarah  Pickett, 
pleaded  that  their  liability  on  tbe  note  ex- 
tended no  further  than  that  of  their  prin- 
cipal, and  that,  unless  tbe  plaintiff  was  en- 
titled to  recover  against  their  principal,  he 
was  not  entitled  to  recover  against  them. 
On  tbe  trial  the  principal  defendant,  0.  EX 
Pickett,  offered  to  prove  bis  plea  of  set-off, 
and  the  testimony  was  objected  to  on  tbe 
ground  that  tbe  damages  sought  to  be  set 
off  arose  ex  delicto,  and  could  not  be  set  off 
in  an  action  ex  contractu.  Tbe  court  repell- 
ed the  evidence.  A  verdict  for  the  amount 
of  the  note  was  rendered  in  favor  of  tbe 
plaintiff  against  all  of  tbe  defendants.  They 
filed  a  motion  for  a  new  trial,  which  being 
overruled,   they  excepted. 

Civ.  Code  1895,  <  3747,  provides  that  a  debt 
due  to  tbe  principal  may  be  set  off  against 
principal  and  sureties.  Wilson  v.  Exchange 
Bank,  122  Ga.  496,  50  &  E.  357,  69  U  R.  A. 
97.  Under  Civ.  Code  1895,  $  3746,  any  mu- 
tual demand  between  tbe  parties  existing  at 
tbe  commencement  of  tbe  suit  may  be  set  off, 
and,  except  in  case  of  dishonored  notes  (Civ. 
Code  1895,  !  3750),  the  debts  need  not  be  con- 
nected, need  not  grow  ont  of  the  same  trans- 
action, and  need  not  have  arisen  in  mutual 
dealings.  Nix  ▼.  Ellis,  118  Ga.  345,  45  8.  E. 
4m,  98  Am.  St  Rep.  111.  The  proposed  set- 
off was  unllQuidated  damages  arising  from 
the  breach  of  a  contract  There  was  no  de- 
murrer to  tbe  plea;  and  tbe  evidence  was 
excluded  because  It  was  contended  that  such 
damages  sounded  in  tort,  and  could  not  be 
set  off  in  an  action  on  a  contract  Unliqui- 
dated damages  for  the  breach  of  a  contract 
may  be  set  off,  tbe  same  as  liquidated  dam- 
ages. Fontaine  v.  Baxley,  90  Ga.  427,  17  S. 
E.  1015.  Damages  for  the  breach  of  a  con- 
tract do  not  spring  from  a  tort,  but  from  the 
violation  of  a  contract;  and  therefore  such 
damages  arise  ex  contractu,  and  constitute 
a  mutual  demand,  which  is  tbe  subject-mat- 
ter of  set-off  In  a  suit  on  a  contract  In  Mc- 
Allister V.  Mlllbiser,  96  Ga.  474,  23  S.  E.  502, 
It  was  held  that  the  defendant,  who  was 
sued  on  an  open  account  could  plead  in  set- 
off that  he  was  damaged  by  the  plaintiff's 
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-wrougful  refusal,  after  demand,  to  return 
certain  notes  belonging  to  defendant,  and 
pledged  as  collateral  for  another  debt  due 
the  plaintifT,  which  was  paid.  In  that  case 
It  was  stated  that:  "It  is  true  that  the  de- 
fendants might  have  treated  the  unwarrant- 
ed detention  of.  their  collaterals  as  a  conver- 
sion of  the  same,  and  have  maintained  an  ac- 
tion of  trover  for  their  recovery.  In  which 
they  might  have  bad  a  verdict,  either  for  the 
collaterals  themselves  or  for  their  value.  But 
the  defendants  were,  not  obliged  to  pursue 
this  course,  and  had,  beyond  question,  the 
right  to  bring  an  action  for  the  breach  of 
the  implied  promise  to  return;  and  if  they 
could  bring  an  action  of  the  latter  kind,  they 
surely  could  obtain  the  same  results  by  fil- 
ing a  set-off  to  an  action  brought  against 
themselves  by  the  plaintiffs,  a  plea  of  set-off 
being  really  in  the  nature  of  a  cross-action." 
The  evidence  was  not  open  to  the  objection 
urged  against  its  admissibility,  and  a  new 
trial  must  be  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(13G  On.  333) 

GRBEHl  et  al.  ▼.  WHITLEY,  Clerk. 
(Supreme  Court  of  Georgia.     Nov.  16,  1910.) 

fSyllalu*  by  the  Court.) 

Mandamus  (8  55*)— To  Clerk  of  Supebiob 

ConRT— ExECCTioN  roB  Costs. 

Where  the  clerk  of  a  superior  court  issued 
against  the  plaintiffs  in  error  in  a  case  pending 
in  this  court  an  execution  for  the  amount  of 
costs  due  the  clerk  for  transcript  of  record  of 
the  case,  and  accepted  from  them  in  full  set- 
tlement an  amount  less  than  that  due  and  for 
which  execution  had  been-  issued,  after  a  re- 
versal by  this  court  of  the  judgment  excepted 
to,  the  plaintiffs  in  error  were  not  entitled  to 
a  writ  of  mandamus  to  compel  the  clerk  to 
issue  execution  against  the  defendant  in  error 
for  an  amount  of  such  costs  greater  than  the 
amount  they   actually  paid. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  f{  1(»-112;    Dec  Dig.   {  5S.*J 

Error  from  Superior  Court,  Ben  HUl  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  Samuel  Greer  and  others  for  a 
writ  of  mandamus  against  D.  W.  M.  Whit- 
ley, clerk  of  the  superior  court  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
AfHrmed. 

Jesse  Grantham  and  A.  3.  McDonald,  for 
plaintiffs  In  error.  L.  Kennedy,  for  defend- 
ant In  error. 

HOLDEN,  J.  The  plaintiffs  in  error  filed 
their  i)etitlon  for  mandamus  against,  the 
clerk  of  the  superior  court  of  Ben  Hill  coun- 
ty, making,  among  others,  substantially  the 
following  allegations:  Mrs.  Andrews  brought 
suit  against  the  plaintiffs  in  error,  and  the 
case  was  referred  to  an  auditor.  The  court 
overruled  a  motion  of  the  plaintiffs  in  er- 
ror to  recommit  the  case  to  an  auditor,  and 


also  overruled  their  exceptions  to  certain 
findings  of  law  and  fact  In  the  auditor's  re- 
port, whereupon  they  filed  a  bill  of  excep- 
tions taking  the  case  to  the  Supreme  Court. 
The  Supreme  Court  reversed  the  case,  and 
the  remittitur  from  this  court  was  made  the 
Judgment  of  the  superior  court,  which  or- 
dered "that  the  plaintiff  in  error  do  recov- 
er of  the  defendant  in  error  the  costs  of 
transcript,  seals  and  Supreme  Court  costs 
to  be  taxed  by  the  clerk."  The  clerk  was 
entitled  to  $730.50  for  transcribing  and 
transmitting  the  record  to  the  Supreme 
Court,  and  upon  a  verified  statement  of  such 
charge  the  derk  obtained  from  the  trial 
court  an  order  that  he  recover  of  the  plain- 
tiffs in  error  the  amount  of  $730.56  for  mak- 
ing a  transcript  of  the  record.  The  clerk 
issued  an  execution  against  the  plaintiffs  Ip 
error  for  this  amount,  but  agreed  to  accept 
In  full  settlement  thereof, the  sum  of  $500, 
which  the  plaintiffs  in  error  paid.  The  clerk 
now  refuses  to  Issue  an  execution  against 
Mrs.  Andrews  In  behalf  of  the  plaintiffs  In 
error  for  any  greater  amount  as  costs  for 
transcribing  the  record  than  the  amount  of 
$500  paid  to  him,  and  they  ask  that  the 
court  issue  a  mandamus  compelling  him  to 
Issue  an  execution  in  their  favor  for  $730.- 
B6.  To  the  order  of  the  court  refusing  a 
mandamus,  the  plaintiffs  excepted. 

The  court  committed  no  error  In  refusing 
the  mandamus.  When  the  plaintiffs  In  er- 
ror had  to  take  the  case  to  the  Supreme 
Court  in  order  to  correct  an  erroneous  Judg- 
ment against  them,  they  were  entitled  to  re- 
ceive of  Mrs.  Andrews,  the  other  party  to 
the  suit,  the  costs  incurred  in  having  the 
erroneous  Judgment  reversed ;  but  they  were 
entitled  to  no  more  costs  than  they  actually 
paid  out  for  this  purpose.  If  they  had  paid 
only  a  part  of  the  costs  due  the  clerk  for 
making  the  transcript  of  the  record,  and 
there  was  a  balance  due,  they  would  not  Be 
entitled  to  recover  such  balance  before  they 
had  paid  it;  and  where  the  clerk  accepted 
In  full  settlement  a  certain  sum,  they  were 
not  entitled  to  recover  of  the  other  party  to 
the  case  the  amount  of  costs  they  did  not 
pay  and  which  the  clerk  did  not  charge. 
The  clerk  was  entitled  to  $730.56,  but  was 
not  compelled  to  charge  this  much.  He  had 
a  right  to  charge  only  $500,  and  if  he  charg- 
ed the  plaintiffs  In  error  only  this  amount, 
and  accepted  it  from  them  In  full  settlement 
of  the  amount  due,  the  amount  thus. paid 
being  the  only  amount  the  plaintiffs  in  er- 
ror were  compelled  to  pay,  it  was  the  only 
amount  they  could  collect  from  the  other 
party  to  the  case.  The  Judgment  of  the  su- 
perior court,  making  the  Judgment  of  the 
Supreme  Court  the  Judgment  of  the  former 
court,  provided  that  "the  plaintiff  in  error 
do  recover  of  defendant  in  error  the  cost  of 
transcript,  seals  and  Supreme  Court  costs  to 
be  taxed  by  the  clerk."    What  was  the  cost 
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Of  the  transcript?  It  was  $500,  the  amount 
charged  the  plaintiffs  In  error  by  the  dark, 
and  paid  by  them  to  the  clerk,  and  accepted 
by  the  latter  in  full  settlement  of  the  costs 
due  for  the  transcript.  The  clerk  is  not 
complaining,  but,  on  the  contrary,  insists 
that  the  plaintiffs  in  error  should  not  have 
from  him  an  execution  against  Mrs.  An- 
drews for  an  amount  greater  than  they  paid 
him  and  he  accepted  in  full  settlement  of  the 
costs  of  the  transcript.  The  fact  that  the 
clerk  obtained  from  the  trial  judge  an  order 
for  the  amount  of  $730.56,  which  he  was  en- 
titled to  charge  for  the  transcript,  and  is- 
sued execution  for  this  amount  against  the 
plaintiffs  in  error  before  the  latter  made  set- 
tlement by  paying  the  $500,  could  not  under 
any  yiew  furnish  a  good  reason  for  a  ruling 
different  from  the  one  we  make. 

Under  the  view  we  take  of  the  case,  the 
question  as  to  whether  or  not  it  was  prop- 
er to  strike  the  allegation  of  the  answer  of 
the  clerk  to  the  effect  that  the  plaintiffs  in 
error  and  the  clerk  entered  Into  an  agree- 
ment before  the  transcript  of  the  record  was 
made  that  the  clerk. would  only  charge  $500 
therefor,  and  In  allowing  evidence  in  sup- 
port of  such  allegation,  need  not  be  consid- 
ered. Even  If  such  allegation  should  have 
been  stricken,  and  the  evidence  of  the  clerk 
should  have  been  excluded,  it  was  right  for 
the  court  to  refuse  the  mandamus. 

No  error  was  committed  requiring  a  re- 
versal of  the  judgment  below,  and  it  was 
proper  to  render  the  judgment  refusing  a 
mandamus,  which  is  affirmed.  All  the  Jus- 
tices concur. 


<136  Qa.  3%) 

WILIilAMS  V.  SMITH  BROS. 
(Supreme   Court  of  Georgia.     Nov.   16,  1910.) 

(Syllabut  by  th«  Covrt.) 

Vkwdob  and  Purchaser  (S  118*)— Riohts  ot 
Vender— Rescission— Defioikncy  in  Quan- 

TITI. 

Where  an  equitable  petition  was  brought 
by  the  vendee  for  a  rescission  of  the  contract 
of  purchase  and  sale  of  a  lK>dy  of  land,  which 
appears  from  the  conveyance  to  have  been  sold 
by  the  tract,  and  which  was  described  in  the 
deed  by  metes  and  bounds,  and  as  containing 
so  many  acres  "more  or  less,"  and  to  compel 
a  repayment  to  the  vendee  of  that  portion  of 
the  purchase  price  actually  paid,  upon  the  lat- 
ter's  reconveyance  of  the  land  to  the  vendor, 
the  petitioner's  right  to  rescission  being  baaed 
upon  an  alleged  deficiency  in  the  number  of 
acres  embraced  in  the  tract  _  of  land  conveyed, 
the  case  should  have  been  dismissed  apon  gen- 
eral demurrer;  actual  fraud  not  being  shown  or 
charged  in  the  petition.  Finney  v.  Morris,  116 
Ga.  7.>8,  42  S.  R.  1020;  Kendall  v.  Wells, 
130  Ga.  3«,  55  S.  EJ.  41;  Emlen  v.  Roper, 
133  Ga.  72C,  66  S.  B.  934. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  5  201 ;  Dec.  Dig.  §  113.«] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 
Action  by  Smith  Bros,  against  J.  A.  Wil- 


liams.   Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

J.  D.  McKenzie,  for  plaintiff  in  error.    Ed- 
win Lk  Bryan,  for  defendants  in  error. 

BECK,  J.     Judgment   reversed.     All  the 
Justices  concur. 


(U5  Ga.  372) 
HADDEN  V.  SOUTHERN  MESSENGEK 
SERVICE. 

(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Syllaiut  by  the  Court.) 

1.  Dakaoes  (S  56*)— Breach  of  CoNTBAC1^> 
Special  Dauaoes. 

The  nervous  prostration  and  hysteria  of  the 
plaintiff's  wife,  alleged  to  have  been  caused  by 
the  failure  of  tbe  defendant,  the  Southern  Mes- 
senger Service,  to  deliver,  in  accordance  with  its 
contract  with  plaintiff  so  to  do,  a  written  mes- 
sage to  his  wife  that  he  was  called  out  of  the 
city  and  would  not  be  at  home  that  night,  were 
not  the  legal  and  natural  result  of  such  breach 
of  contract  by  defendant;  and  therefore  the 
plaintiff  was  not  entitled  to  recover  damages  al- 
leged to  have  been  sustained  by  him  for  the  loss 
of  his  wife's  services,  caused  by  such  nervoua 
prostration  and  hysteria. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §i  104,  105 ;    Dec.  Dig.  §  56.*] 

2.  Dauages  (i  89*)— ExEMPLABT  Damages— 
Breach  of  Contract. 

Exemplary  or  punitive  damages  are  not  t»* 
coverable  for  a  mere  breach  of  contract 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  203;   Dec.  Dig.  $  89.*J 

3.  Damages  (S  13*)— Breach  of  Contbact— 
Nominal  Damages. 

Generally  the  rule  that  in  every  case  of 
breach  of  contract  the  other  party  has  the  right 
to  recover  nominal  damages  does  not  apply, 
where  only  special '  and  punitive  damages  are 
sued  for,  and  where  such  damages  are  not  re- 
coverable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  13.*] 

Error  from  Superior  Court,  Fulton  Connp 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  N.  N.  Hadden  against  the  South, 
em  Messenger  Service.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Alttrmed, 

Heyward  &  Garrett,  for  plaintiff  In  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  for  de- 
fendant in  error. 

FISH,  C.  J.  Hadden  brought  hifl  action 
against  tbe  Southern  Messenger  Service,  in 
which  the  substance  of  the  petition,  in  so  far 
as  here  material,  was  as  follows:  The  de- 
fendant, a  corporation,  is  engaged  in  the 
business  of  delivering  written  messages,  for. 
a  consideration,  anywhere  within  the  cor- 
porate limits  of  the  city  of  Atlanta.  On  Feb- 
ruary 26,  1909,  the  plaintiff  paid  the  defend- 
ant Its  usual  fee  to  deliver  to  his  wife,  at 
his  designated  residence  in  the  city  of  At- 
lanta a  written  message  Informing  her  that 
be  was  called  from  the  city  and  would  not  be 
home  that  night    The  defendant  failed  to  de- 
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Uyer  the  message;  and,  as  plaintiff's  fail- 
ure to  be  at  home  that  night  was  such  an 
unusual  occurrence,  his  unaccountable  ab- 
sence from  home  that  night,  and  the  fear 
and  uneasiness  thereby  occasioned  to  bis 
wife,  caused  her  to  suffer  nervous  prostra- 
tion and  hysteria,  in  which  condition  she 
remained  for  a  week,  undergoing  great  bodily 
pain,  which  prevented  her  from  rendering 
him  any  services  whatever.  The  wife's  age 
and  life  expectancy  were  stated,  and  it  was 
alleged  that  plaintiff  was  entitled  to  her 
services  and  society  during  the  length  of 
such  life  expectancy,  "but  that  said  services 
have  been  permanently  impaired  by  the  shock 
which  her  nervons  system  received,  on  ac- 
count of  defendant's  conduct,  as  hereinbe- 
fore set  forth,  and  that  she  will  never  again 
be  able  to  render  him  those  services  that 
under  the  law  be  Is  entitled  to  as  his  wife. 
•  •  •  Petitioner  alleges  that  the  facts 
aforesaid  show  that  he  has  been  damaged  by 
the  permanent  loss  of  services  and  society  of 
his  wife  as  mentioned  aforesaid,  and  asks 
that  a  Judgment  be  rendered  against  said 
defendant  company  in  the  sum  of  $5,000  as 
compensation  therefor,  and  that  be  also  be 
allowed  punitive  damages."  The  petition  was 
demurred  to  on  several  grounds,  one  of 
which  was  that  It  failed  to  allege  any  dam- 
ages legally  recoverable  against  the  defend- 
ant. The  demurrer  was  sustained,  and  the 
plaintiff  excepted. 

1.  The  petition  was  properly  dismissed  on 
demurrer,  on  the  ground  that  it  alleged  no 
damages  which  could  be  recovered  against 
the  defendant  Of  course,  the  plaintiff  could 
not  recover  for  the  mental  and  physical  pain 
suffered  by  bis  wife  by  reason  of  the  fail- 
ure of  the  defendant  to  deliver  the  message. 
The  special  damages  claimed  by  the  plaintiff 
for  the  alleged  permanent  Impairment  of  bis 
wife's  ability  to  render  bini  such  services  tm 
she  was  bound  to  do  under  the  law  were 
not  the  legal  and  natural  result  of  the  breach 
of  the  defendant's  contract  to  deliver  the 
message,  and  therefore  were  not  recoverable, 
especially  as  there  was  no  allegation  that  de- 
fendant knew  the  contents  of  the  message. 

2.  Nor  was  the  plaintiff  entitled  to  recover 
exemplary  or  punitive  damages,  as  the  suit 
was  merely  for  the  breach  of  the  contract  to 
deliver  the  message,  and  "exemplary  damag- 
es can  never  be  allowed  in  cases  arising  in 
contracts."  Civ.  Code  1805,  §  3797 ;  Golns  v. 
Western  Railroad  of  Alabama,  CS  Ga.  190, 
and  cases  cited. 

3.  Counsel  for  plaintiff  contend  here  he 
was  entitled  at  least  to  nominal  damages 
for  the  breach  of  the  contract,  and  that  for 
this  reason  it  was  error  to  dismiss  the  peti- 
tion on  demurrer.  It  is  true  that  In  every 
case  of  breach  of  contract  the  other  party 
has  a  right  to  recover  at  least  nominal  dam- 
ages, which  will  carry  the  costs.  Civ.  Code 
1895,  i  3jS01.    And  where,  in  a  suit  for  breach 


of  contract,  nominal  damages  are  Bpeciflcally 
claimed,  or  such  special  damages  as  ar4  re- 
coverable, or  general  damages,  are  alleged, 
the  petition  should  not  be  dismissed  on  de- 
murrer, as  setting  forth  no  cause  of  action, 
if  it  shows  a  valid  contract  and  a  breach  of 
the  same.  Sutton  v.  Southern  Railway  Co., 
101  Ga.  776,  29  S.  E.  53;  Roberts  v.  Glass, 
112  Ga.  456,  37  S.  K.  701;  Graham  v.  Macon, 
Dublin  &  Savannah  R.  Co.,  120  Ga.  757  (5), 
49  S.  B.  75;  Cowdery  v.  Greenlee,  126  Ga. 
786,  65  S.  E.  918,  8  L.  K.  A.  (N.  S.)  137.  In 
this  case,  however,  there  was  no  S|)eclal 
prayer  for  nominal  damages,  nor  any  allega- 
tion of  general  damages;  but  the  only  dam- 
ages sought  to.  be  recovered  were  special 
damages  for  the  loss  of  the  services  of 
plaintiff's  wife  and  punitive  damages,  and  as 
such  damages  were  not  recoverable,  and  there 
was  no  allegation  of  damages  In  the  petition 
which  could  possibly  cover  nominal  damages, 
the  case  falls  within  the  general  rule  that, 
where  only  special  and  punitive  damages  are 
sued  for,  a  judgment  sustaining  a  demurrer 
to  the  petition  will  not  be  reversed  because 
the  plaintiff  would  have  been  entitled  to  re- 
cover nominal  damages,  If  the  allegations  of 
the  petition  as  to  damages  had  been  suf- 
ficient to  cover  the  same.  Haber-Blnm-Block 
Hat  Co.  V.  Southern  Telephone  &  Telegraph 
Co.,  118  Ga.  874  (4).  45  S.  E.  096. 

Judgment  aflSrmed.  All  the  Justices  con- 
cur. 

(US  Oik  MS) 
JOHNSON  V.  WARE. 
(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Syllahut  Iff  the  Court.) 

1.  New  Trial  (|  40*)— Review— Objkctioks 
TO  Evidence. 

A  PTound  of  a  motion  for  new  trial  which 
complains  of  a  ruling  under  which  certain  evi- 
dence was  admitted,  but  which  fails  to  disclose 
what  objection,  if  any,  was  interposed  to  its 
admissibility  at  the  time  it  was  offered,  cannot 
be  considered.  Smith  v.  Smith,  133  Ga.  170  (3), 
Co   S.   B.  414. 

[Ed.  Note.— F*or  other  cases,  see  New  Trial, 
Cent  Dig.  §§  63-66;   Dec.  Dig.  i  40.»] 

2.  Appeal  and  Brboh  (5  170*)— Review— Ob- 
jections Not  Raised  Below. 

An  attack  upon  a  statute  as  nnconstitu- 
tipnal,  made  for  the  first  time  in  the  brief  of 
counsel  in  the  Supreme  Court,  will  not  be 
considered.  In  this  connection,  see  Savannah, 
Florida  &  Western  Ry.  Co.  v.  Hardin,  110  Ga. 
433.  35  S.  R  681. 

[Ed.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1037 ;   Dec.  Dig.  S  170.*] 

3.  Conflicting  Evidence. 

The  evidence  was  conflicting,  but  sufficient 
to  support  the  verdict,  and  there  was  no  error 
in  refusing  to  grant  a  new  triaL 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  Uttlejohn,  Judge. 

Action  between  W.  A.  Johnson  and  James 
Ware.  From  the  Judgment,  Johnson  brings 
error.    Affirmed. 
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Wi  Bf.  Gnrr  and  B.  T.  HIckey,  for  plaintiff 
In  error.  O.  X.  Harrell,  for  defendant  Id 
error. 

ATKINSON,  J.  Jlidgment  affirmed.  All 
tbe  Jnstlces  concur. 


(US  Ga.  324) 

THIRD  NAT.  BANK  OF  COI/UMBUS  et  al. 

V.   STRAUSS  etval. 
(Supreme  Court  of  Georgia.     Nor.  16,  1910.) 

(SyHaiut  hy  the  Court.) 

1.  EXECTJTOBS  AND  ADUINISTBATOBS  (i  261*)— 

Payment  or  Debts — Liquidated  Demand. 

When  a  decedent  in  bis  lifetime  assented  to 

the  correctness  of  an  account  rendered  a^inst 

bim,  It  became,  after  such  assent,  a  liquidated 

demand,   and   as   such   entitled    to    rank    with 

SromissoT7  notes  in  the  payment  of  the  dece- 
ent's  debts. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8  969 ;  Dec.  Dig. 
I  261.*] 

2.  E>VIDENC1!    (S§    353,    354*)  —  DocuiraNTABT 
Evidence. 

In  a  contest  between  creditors  as  to  the 
rank  in  the  distribution  of  the  estate  of  a  dece- 
dent of  an  account  alleged  to  have  been  as- 
sented to  by  a  decedent  during  his  lifetime,  the 
books  of  account  of  the  decedent  and  certain  re- 
ceipts issued  by  his  clerks  were  admissible  in 
evidence. 

[Eid.  Note. — For  other  cases,  see  E^'idence, 
Cent.  IMg.  {{  1432-1483;  Dec.  Dig.  H  353, 
354.*] 

3.  BXECUTOBB  AND  Adhinibtbators  (S  261*)— 
Distribution  of  Estate— CIpAhis  or  Cbbd- 

ITOBa. 

In  the  distribution  of  the  estate  of  a  dece- 
dent, the  claims  of  creditors  would  rank  accord- 
ing to  their  several  priorities  at  tbe  time  of  his 
defith ;  and  a  conditional  promise  made  by  the 
decedent  during  his  lifetime  to  pay  attorney's 
fees  would  not  entitle  them  to  rank  as  li<juidated 
demands  merely  because  they  might  be  included 
in  a  judgment  which  was  rendered  against  the 
administrators  of  the  decedent  in  a  suit  filed 
after  the  death  of  the  decedent. 

[Ek].  Note. — ^For  other  cases,  see  £}zecator8 
and  Administrators,  Dec.  Dig.  {  261.*] 

Elrror  from  Superior  Court,  Muscogee  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

A.  Strauss  was  appointed  administrator  of 
tbe  estate  of  Max  Simons,  deceased.  Tbe 
Third  National  Bank  of  Columbus  and  others 
filed  claims.  From  a  Judgment  on  rulings  as 
to  distribution  of  estate,  the  bank  and  cer- 
tain other  creditors  bring  error.  Affirmed, 
With  dlrectiona 

S.  B.  Hatcher,  F.  U.  Garrard,  and  Goetch- 
ins  &  Cbappel,  for  plaintiffs  In  error.  Love 
&  Fort,  T.  T.  Miller,  Jno.  H.  Lewis,  A-  W. 
Cozart,  W.  A.  Little,  Slade  &  Swift,  Bowden 
&  Goldstein,  W.  O.  Neill,  J.  L.  Willis,  and 
Wynn  &  Wohlwender,  for  defendants  in  er- 
ror. 

ATKINSON,  J.  The  administrators  upon 
the  estate  of  Max  Simons,  deceased,  filed  a 
petition  against  the  creditors  of  the  estate. 


alleging  its  Insolvency,  tbe  insufficiency  of 
the  assets  to  pay  in  full  the  demands  of  note 
creditors  and  open  account  creditors,  and, 
further,  that  certain  of  the  account  creditors 
were  claiming  that  in  the  distribution  of  tbe 
estate  their  accounts  were  liquidated  and 
should  rank  as  notes.  The  prayers,  among 
others,  were  that  all  creditors  be  required  to 
interplead,  and  that  the  court  give  direction 
relative  to  the  rank  of  the  several  claims  and 
the  way  In  which  they  should  be  paid  by  the 
administrators.  A  large  number  of  creditors 
Intervened,  several  of  them,  including  the 
plaintiffs  in  error,  setting  up  their  demands 
evidenced  by  notes,  aiid  claiming  priority 
over  all  open  account  creditors;  one  setting 
up  a  balance  due  on  a  Judgmoit  rendered 
against  the  administrators  In  a  suit  filed  aft- 
er the  Intestate's  death,  which  Included  cer- 
tain attorney's  fees  provided  for  in  a  promis- 
sory note,  while  others  set  up  accounts  which 
they  claimed  were  liquidated  and  should  rank 
as  notes.  The  case  was  referred  to  an  audi- 
tor. On  the  hearing  tbe  auditor  ruled  against 
the  plaintiffs  In  error  on  questions  relative 
to  the  admissibility  of  evidence,  to  which  they 
filed  exceptions,  and,  after  the  conclusion  of 
the  evidence,  also  ruled  against  them  by 
awarding  to  the  Judgment  Intervener  the  at- 
torney's fees  included  In  the  Judgment  ob- 
tained against  the  administrators,  as  above 
stated,  and  also  'by  holding  that  the  demands 
of  certain  of  the  account  creditors  ■were  liq- 
uidated and  entitled  to  rank  as  notes  In  the 
distribution  of  the  estate.  Exceptions  were 
filed  to  these  rulings,  hut  on  tbe  hearing  by 
the  Judge  the  report  of  the  auditor  was  sus- 
tained In  its  entirety  and  all  of  the  excep- 
tions overruled.  To  this  Judgment  a  bill  of 
exceptions  was  sued  out,  and  error  was  as- 
signed upon  tbe  several  rulings  mentioned. 
There  were  other  interventions  filed;  but 
neither  the  parties  filing  the  same  nor  the 
plaintiffs  In  error  in  the  present  case  have 
excepted  to  the  Judgment  of  the  court  with 
reference  to  the  claims  of  such  interveners, 
and  therefore  no  further  reference  to  them 
is  necessary. 

1.  One  contest  was  upon  an  issue  'between 
the  plaintiffs  in  error,  as  note  creditors,  and 
tbe  creditors  whose  open  accounts  were  al- 
leged to  be  liquidated  and  entitled  to  rank 
as  notes;  it  being  contended  by  the  former 
that  the  latter  were  not  so  entitled  to  rank. 
Under  appropriate  notice  the  administrator 
produced  the  books  of  account  of  tbe  deceas- 
ed and  certain  dray  receipts.  In  connection 
with  other  evidence,  they  were  admitted  over 
the  objection  of  plaintiffs  in  error  that  they 
were  Irrelevant  The  entire  evidence  disclos- 
ed the  following:  The  Intestate  while  in 
life  conducted  two  retail  stores,  and  tbe  ac- 
counts In  question  were  for  goods  purchased 
which  formed  parts  of  the  stocks  of  goods  in 
those  stores.     In  connection  with  the  opera- 
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tion  of  the  stores,  certain  bookkeepers  and 
clerks  were  employed  by  the  intestate.  With 
reference  to  some  of  the  aecounts,  the  gfoods 
Bpeclfled  in  them  were  delivered  by  drays,  ac- 
companied with  invoices.  The  clerks  wonld 
check  in  the  goods  specified  In  the  Invoices, 
and,  when  found  correct,  would  sign  receipts 
to  the  draymen.  In  other  Instances  there 
were  no  snch  dray  receipts,  tout  goods  would 
be  received  without  thetn.  There  were  a 
number  of  creditors  who  had  made  delivery 
of  goods  In  each  of  the  two  ways  above  men- 
tioned; but,  after  receipt  of  the  goods  in  the 
stores  of  the  intestate,  the  bookkeepers  enter- 
ed on  the  books  memoranda  of  the  purchase. 
The  books  thus  made  specified  In  separate 
columns  the  articles  purchased,  the  prices 
paid,  and  the  credits  of  payments,  but  did 
not  show  any  footing  up  or  striking  of  bal- 
ances. The  books  were  not  In  the  handwrit- 
ing of  the  Intestate;  but  sometimes  he  look- 
ed over  the  books,  and  also  gave  direction 
for  entries  to  be  made  on  them.  Shortly  be- 
fore his  death  he  wrote  a  letter  to  his  vari- 
ous creditors,  making  no  special  reference  to 
his  books,  but  asking  indulgence  on  bis  ac- 
counts generally.  The  creditors  also  k^t 
books,  and  evidence  concerning  them  was  in- 
troduced. The  record  brought  to  this  court 
does  not  contain  excerpts  from  any  of  the 
books  kept  either  by  the  Intestate  or  by  the 
creditors.  But  the  auditor  reported,  relative- 
ly to  the  books  of  the  creditors  whose  ac- 
counts he  held  should  rank  as  notes,  that 
they  and  the  books  of  the  Intestate  "substan- 
tially agreed."  It  was  contended  by  the  plain- 
tiffs In  error  that,  while  the  books  of  the  in- 
testate would  have  been  admissible  inter  par- 
tes merely  to  prove  the  accounts  of  the  cred- 
itors, they  were  not  admissible  to  prove  their 
rank  on  the  trial  of  the  issue  between  note 
creditors  and  open  account  creditors  In  the 
distribution  of  the  Intestate's  estate.  The  rul- 
ing of  the  auditor  adverse  to  this  contention 
was  sustained  by  the  Judge,  and  on  exception 
the  question  as  to  the  admissibility  of  the 
evidence  is  now  for  decision. 

It  is  provided  for  In  Civ.  Code  1895,  {  »124: 
"In  the  payment  of  the  debts  of  a  decedent, 
they  shall  rank  in  priority  in  the  following 
order:  *  *  *  8.  All  liquidated  demands, 
including  foreign  judgments,  dormant  judg- 
ments, bonds,  and  all  other  obligations  in 
•writing  for  the  payment  of  money,  promis- 
sory notes,  and  all  debts,  the  amount  due  on 
which  was  fixed  and  ascertained  or  acknowl- 
edged in  writing  prior  to  the  death  of  the 
decedent  9.  Open  accounts."  The  words  "in 
writing"  in  the  last  part  of  the  eighth  para- 
graph were  not  Included  in  the  statute  until 
they  were  Introduced  by  the  amending  act 
approved  February  24,  1877  (Acts  1877,  p. 
19).  The  case  of  McNulty  v.  Pruden,  62  G  a. 
135,  originated  before  the  passage  of  the  act 
of  1877,  and  hence  what  was  said  in  that 
decision  relative  to  the  effect  of  the  amend- 
ment would  not  ibe  binding;  but  in  the  dls- 


cu^ion  Bleckley,  J.,  said:  "And,  first,  it  Is 
to  be  observed  that  the  question  of  liquidat- 
ed demands,  as  now  presented,  stands  clear 
of  the  act  of  February  24,  1877  (Acts  1877,  p. 
19)  which  act  gives  rank  to  such  acknowledg- 
ments only  as  are  evidenced  by  writing.  •  The, 
act  Is  too  recent  to  be  Invoked  on  the  present 
occasion,  the  intestate  having  died  before  It 
was  passed.  *  •  *  The  book  entries  made 
by  the  debtor  in  bis  lifetime,  and  his  oral 
recognition  of  his  books  as  correct,  upon  the 
day  before  his  death,  would  serve,  we  think, 
to  acknowledge  the  amount  shown  against 
him  on  balancing  the  account  of  Mc?^ulty, 
George  &  Hall  as  contained  in  the  books. 
•  •  ♦  The  books  alone  would  prove  the 
debt,  vithout  a  word  of  evidence  from  the 
outside;  and  this  they  would  do  by  virtue 
of  the  admission  or  acknowledgment  of  the 
debt  by  the  debtor,  as  deduced  from  the  en- 
tries. Indeed,  we  do  not  well  see  why  snch 
entries  would  not  come  up  even  to  the  requi- 
sition of  the  new  statute,  and  be  the  acknowl- 
edgment In  writing  which  it  requires."  In 
this  language  a  strong  inference  is  expressed 
that  the  acknowledgment  contemplated  by 
the  statute  is  an  acknowledgment  in  writing. 
In  the  case  of  Kelley  v.  Terhune,  113  Ga. 
365,  38  S.  E.  830,  both  the  statute  and  the 
decision  above  referred  to  were  cited  and  con- 
sidered, and  it  was  there  ruled  that,  "when 
a  decedent  in  his  lifetime-  assented  to  the 
correctness  of  an  account  rendered  him,  it 
became,  after  such  assent,  a  liquidated  de- 
mand, and  as  such  entitled  to  rank  with  prom- 
issory notes  in  the  payment  of  decedent's 
debts."  l^is  ruling  was  announced  In  a  case 
similar  to  the  one  under  consideration,  and 
in  which  the  rank  of  account  creditors  in  the 
distribution  of  the  assets  of  an  insolvent  es- 
tate of  a  deceased  pereon  was  Involved. 

The  original  record  on  file  in  this  court 
shows  that  the  ledger  account  books  of  the 
deceased  were  introduced,  and  they  contain- 
ed entries  which  were  not  made  by  the  In- 
testate, but  were  made  by  a  bookkeeper. 
The  entries  consisted  In  the  statement  of 
several  accounts  of  creditors^  which  showed 
the  dates  and  amounts  of  purchases  and 
dates  and  amounts  of  credits,  and  in  some 
instances  the  summing  up  of  amounts  of 
each.  A  witness  testified  that  he  clerked 
for  the  intestate,  and  as  clerk  he  checked 
up  all  goods  bought  by  the  deceased,  and 
found  that  the  goods  sold  to  the  deceased 
checked  up  according  to  the  bills  rendered 
by  the  creditors.  As  bookkeeper  for  the  de- 
ceased, witness,  after  checking  up  the  goods, 
opened  up  accounts  on  the  ledger  of  the  de- 
ceased, and  made  the  entries  which  appear- 
ed on  the  ledger.  Occasionally  the  deceased 
assisted  witness  in  checking  up  the  goods, 
but  witness  was  unable  to  say  what  partic- 
ular goods  he  assisted  in  checking.  The  ac- 
counts were  opened  for  the  purpose  of  show- 
ing purchases  and  payments  by  the  deceased 
in  the  course  of  his  business;  all  purchases 
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and  payments  made  up  to  the  date  of  bis 
death  being  entered  therein.  If  the  intestate 
had  lived,  any  additional  purchases  from 
and  payments  to  these  creditors  would  have 
been  entered  on  the  books.  Deceased  re- 
ceived statements  from  all  these  creditors, 
showing  amounts  he  owed  them.  He  knew 
of  these,  and  made  no  objection  if  they  were 
correct  The  witness  further  testified:  "I 
made  these  entires  on  the  books  at  his  re- 
quest, and  he  referred  to  the  books  to  veri- 
fy correctness  of  these  accounts."  It  thus 
appears  that  the  evidence  failed  to  show 
that  the  Intestate,  while  in  life,  had  by  his 
own  hand  reduced  to  writing  any  acknowl- 
edgment of  the  accounts  of  the  creditors 
who  were  seeking  to  have  their  a'ccounts 
rank  as  notea  But  under  the  evidence  In 
Its  entirety  this  court  held  that  the  demands 
were  liquidated  and  entitled  to  rank  as 
notes.  This  ruling,  being  by  a  bench  of  six 
Justices,  is  controlling.  Yielding  to  the  con- 
tention that  a  demand  may  be  made  a  liqui- 
dated one  without  writing,  and  dealing' with 
the  record  as  presented,  the  character  of  the 
evidence  in  the  case  cited  is  not  substantial- 
ly different  from  tliat  in  the  case  now  be- 
fore us.  In  the  former  case  there  was  evi- 
dence of  statements  rendeied,  which  were 
not  disputed;  while  there  was  no  such  evi- 
dence in  the  latter,  but  that  was  merely 
cumulative. 

Another  slight  difference  in  (he  records 
of  the  two  cases  la  that  In  the  case  under 
consideration  the  auditor  reported  that  the 
books  of  the  deceased  and  those  of  the  cred- 
itors "substantially  agreed,"  while  In  the 
case  cited  there  was  evidence  to  the  effect 
that  the  books  of  the  intestate  actually 
agreed  with  the  accounts  of  the  auditors. 
The  burden  of  showing  error  was  on  the 
plaintiffs  In  error,  and  they  did  not  bring 
up  copies  of  the  books  to  show  the  extent 
of  any  difference  that  might  exist  between 
them,  and  for  that  purpose  there  is  no  re- 
sort, except  to  the  report  of  the  auditor,  and 
his  conclusion  that  they  substantially  agreed 
must  control.  The  auditor's  report  that  the 
books  substantially  agreed  must  be  taken  to 
mean  that  they  were  the  same  in  substance. 
Such  being  the  meaning,  the  fact  that  he  so 
reported  them  will  "not  support  any  argu- 
ment in  favor  of  the  plaintiffs  In  error.  In 
view  of  the  ruling  in  the  case  last  above 
cited,  the  evidence  objected  to  was  admis- 
sible. 

2.  One  of  the  other  exceptions  referred  to 
is  the  contention  that  the  evidence  offered  by 
the  open  account  creditors  was  Insufficient 
to  authorize  the  auditor  to  hold  that  the  ac- 
counts were  entitled  to  rank  as  promissory 
notes  in  the  distribution  of  the  assets  of  the 
estate.  From  what  has  been  said  in  the 
preceding  division  of  the  opinion,  it  appears 
that  this  position  of  the  plaintiffs  in  error 
Is  not  tenable. 


3.  Another  exception  was  to  the  Judgment 
of  the  court  overruling  the  exception  to  the 
finding  by  the  auditor  that  the  amount  of  the 
attorney's  fees  Included  in  the  Judgment  in 
favor  of  one  of  the  Interveners  was  entitled 
to  rank  with  the  notes  as  a  liquidated  de- 
mand against  the  estate  of  the  deceased. 
This  exception  Is  well  taken.  As  among 
creditors,  their  rights  as  against  the  estate 
of  a  decedent  are  to  be  determined  accord- 
ing to  the  rank  and  priority  of  their  claims 
at  the  time  of  his  death.  They  do  not  ac- 
quire preference  by  obtaining  Judgment 
against  the  administrator.  Garter  v.  Penn, 
79  Ga.  747  (4),  4  S.  E.  896.  The  suit  was 
filed  against  the  administrator,  which  was 
necessarily  after  the  death  of  the  intestate. 
The  auditor  was  of  the  opinion  tliat  a  judg- 
ment obtained  in  such  a  suit  merged  into  it 
the  conditional  promise  to  pay  attorney's 
fees,  and,  under  the  provisions  of  the  stat- 
ute, made  them  rank  as  notes  in  the  distri- 
bution of  the  estate.  For  reasons  already 
suggested,  this  was  erroneous. 

Judgment  afilrmed,,  witb  direction.  All 
the  Justices  concur. 


ass  Ga.  396) 

HOOKS  T.  FIDEflJITT  &  DEPOSIT  CO.  OF 

MARYLAND. 

(Supreme  Court  of  Georgia.    Nov.  19,  1910.) 

(Syttahut  bp  the  Court.) 

GUABDIAR    AND     WARD    ({     177*)— EKiSCHAEOH 

OF  Surett—EJftecp— Rights  of  Surety. 
Where  a  surety  on  a  guardian's  bond  has 
been  discharged,  and  the  guardian  coDtinued  in 
bis  office  upon  giving  new  sureties,  the  former 
surety  is  not  entitled,  because  of  any  devastavit 
or  acts  of  mismanagement  committed  prior  to 
the  discharge  of  the  first  surety,  to  have  the 
guardian  pay  into  court  the  funds  in  Iiis  hands 
belonging  to  his  ward.  Nor  can  the  outgoing 
surety,  by  proceedings  instituted  subsequently  to 
his  discharge,  interfere  with  the  guardian,  who 
is  continued  in  bis  office,  in  the  discharge  of  bis 
duties,  because  of  acts  of  mismana^ment  and 
the  failure  to  comply  with  the  reqmrements  of 
the  law  relative  to  his  duties,  which  occurred 
prior  to  the  discharge  of  the  first  surety. 

WE}d.  Note. — For  other  cases,  see  Guardian  and 
ard,  Dec.  IMg.  {  177.*] 

E^or  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Suit  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  Thomas  B.  Hooks.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

The  Fidelity  &  Deposit  Company  of  Mary- 
land (hereinafter  referred  to  as  tt;e  company) 
brought  its  equitable  petition  against  Tlios. 
B.  Hooks,  alleging  that  on  the  Ist  day  of 
October,  1900,  Hooks  made  written  applica- 
tion to  petitioner  to  become  sole  security  on 
Hooks'  bond,  which  was  given  as  required  by 
law  for  the  faithful  performance  of  the  prin- 
cipal's duties  as  guardKin  of  the  personal 
property  of  certain  minors.    In  this  applica- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dls.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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tlon  Hooka  entered  into  certain  covenants 
and  agreements  relating  to  the  manner  in 
wblcb  -he '  would  handle  the  estate  and  the 
particular  methods  of  dealing  with  his  wards' 
property,  which  were  calculated  and  intended 
to  protect  the  surety.  There  were  provl- 
slons  in  this  application  requiring  Hooks  to 
furnish  the  company  with  copies  of  all  re- 
ports to  the  court  connected  with  the  estate, 
to  keep  the  company  indemnified  against  any 
and  all  loss,  cost,  and  charges  wblcb  it  biigbt 
Incur  in  consequeuce  of  having  executed  the 
bond,  to  furnish  the  company  an  Inventory  of 
all  of  the  estate  which  bad  come  into  Hooks' 
possession,  to  deposit  ail  securities  belonging 
to  the  estate  in  a  certain  bank,  and  not  to 
remove  them,  except  with  the  consent  of 
the  company,  to  make  all  investments  in  the 
manner  pointed  out  in  the  application,  to 
keep  the  estate  so  "earmarked"  that  it  could 
at  all  times  be  Identified,  to  comply  with  the 
law  in  all  respects  touching  the  handling  of 
the  estate,  and  to  do  many  other  and  divers 
things  intended  to  safeguard  the  surety 
against  loss.  In  consideration  of  these  stipu- 
lations, and  certain  fees  paid,  the  company 
became  sole  surety  on  Hooks'  bond.  'Peti- 
tioner alleged  that  Hooks  failed  and  neglect- 
ed to  comply  with  the  covenants  and  agree- 
ments set  fortb  in  the  application.  It  further 
appears  from  the  petition  that  petitioner  bad 
procured  a  discharge  as  surety  on  the  bond  In 

,  1908.    Petitioner  prayed  that  Hooks 

be  required  to  pay  into  court  the  full  am'ount 
of  money  that  be  owes  the  said  minors,  or 
that  be  be  required  to  invest  said  securities 
as  required  by  law,  or  that  be  be  required  to 
Invest  said  fund  under  the  orders  of  the 
superior  court  as  provided  by  law.  Defend- 
ant filed  a  demurrer  and  answer,  denying  the 
alleged  violations  as  contained  in  the  appli- 
cation. 

Attached  to  the  plea  as  an  exhibit  Is  the 
Judgment  of  the  superior  court  taken  upon 
the  appeal  from  the  court  of  ordinary  in 
the  proceedings  instituted  by  the  company 
against  Hooks  to  be  discharged  as  surety  on 
the  bond  of  the  latter,  which  judgment  is  as 
follows:  "Now  comes  the  defendant  in  the 
above-stated  case  and  withdraws  his  plea  In 
■aid  case.  Wherefore,  there  being  no  issu- 
able plea  In  said  case,  and  defendant  having 
withdrawn  his  plea  in  open  court  voluntarily. 
It  is  therefore  ordered  and  adjudged  by  this 
court  that  the  plaintiff  be,  and  it  is  hereby, 
discharged  as  the  security  on  the  said  guard- 
ian bond  of  said  defendant  as  guardian  of 
the  defendant's  minor  children,  to  wit,  Jas. 
D.  Hooks,  Wm.  Qlenn  Hooks,  and  Thos.  B. 
Hooks,  Jr.,  and  that  the  said  defendant, 
T.  B.  Books,  be,  and  he  Is  hereby,  required 
to  give  a  new  bond,  with  security,  as  guard- 
ian of  said  minor  children,  within  30  days 
from  this  date,  to  the  court  of  ordinary  in 
Snmter  county,  Georgia,  in  terms  of  the  law 
in  such  cases  provided.  This  Nov.  24,  1908. 
Z.  A.  Uttlejohn,  J.  S.  C.  S.  W.  a" 

Upon  tbe  bearing  the  evidence  introduced 


by  the  plaintiff  teuded  to  show  that  in  cer- 
tain respects  Hooks  bad  not  complied  with 
the  agreements  made  by  him  In  the  bond 
touching  the  discharge  of  his  duties.  Hoqks 
testified  that  he  then  had  In  his  bands  $3,000 
worth  of  property  of  his  wards,  which  he  had 
used  himself  and  charged  to  himself,  and  al- 
lowed his  wards  Interest  on  the  same ;  that 
he  had  never  kept  it  separate  and  marked 
as  their  individual  property;  "that  be  bad 
Just  merged  it  with  the  balance  of  his  es- 
tate; had  Just  used  the  money  and  charged 
it  to  himself;"  that  be  had  that  money  In 
hand  at  the  time  of  the  trial ;  that  be  had 
made  his  returns  to  the  ordinary  in  January, 
1909  ;  and  that  be  bad  paid  all  the  premiums 
to  the  company  for  becoming  surety  on  his 
l>ond.  There  was  evidence  sustaining  the  al- 
legations of  the  company  that  it  bad  become 
surety  on  Hooks'  bond  under  tbo  terms  of 
the  application  above  referred  to.  The  ordi- 
nary of  the  county  testified,  in  behalf  of  de- 
fendant, that,  since  the  proceedings  against 
Hooks  upon  the  part  of  the  company  to  be  re- 
lieved as  surety  on  his  bond.  Hooks  had  made  ■ 
his  returns,  and  that  he  (the  ordinary)  had 
examined  those  returns,  found  them  correct, 
and  accepted  them,  and  passed  an  order  to 
that  effect  The  last  returns  show  that 
Hooks  bad  in  band  $3,343.70. 

At  the  conclusion  of  the  testimony  the 
court  directed  a  verdict  in  favor  of  the  peti- 
tioner. Thereupon  the  court  decree  that 
Hooks  pay  into  court  the  sum  of  money  In 
his  hands  belonging  to  the  wards.  Hooks 
filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

W.  W.  Dykes,  for  plaintiff  In  error.  J.  A. 
Ansley  and  Shipp  &  Sheppard,  for  defendant 
in  error. 

BECK,  3,  While  there  .was  uncontroverted 
evidence  in  this  case  showing  that  Hootcs, 
as  guardian,  had  failed  in  many  respects  to 
comply  with  his  duty  in  regard  to  managing 
the  estate  of  bis  wards  and  making  his  re- 
turns, and  ttiat  be  had  not  complied  with  the 
stipulations  and  agreements  made  by  him  in 
his  application  to  the  surety  company,  we 
do  not  think  that  these  facts  would  authorize 
the  relief  sought  in  this  case,  and  which  was 
granted  in  the  decree  rendered.  On  the  con- 
trary, a'  verdict  in  favor  of  the  defendant 
should  have  been  directed,  under  the  testi- 
mony submitted  on  the  trial.  The  company 
bad  been  discharged  as  surety  on  the  guard- 
ian's bond  of  Hooks  in  1908,  and,  while  it 
does  not  directly  appear  from  the  evidence 
that  other  sureties  bad  been  instituted  in 
lieu  of  the  surety  discharged,  it  does  appear 
that  Hooks  was  continued  in  his  office  as 
guardian,  that  he  made  bis  returns  as  such 
subsequently  to  tue  discharge  of  the  petition- 
er as  surety,  and  that  these  returns  had  been 
examined  by  the  ordinary,,  found  correct,  and 
accepted  by  him,  and  the  presumption  is  that 
the  law  bad  been  complied  with,  and  that 
new   sureties   bad   been   substituted   on   the 
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bond.  The  discharged  surety  would  not  be 
liable  for  any  future  acts  of  devastavit  on 
the  part  of  the  guardian ;  for  such  acts  up- 
on the  part  of  the  guardian  prior  to  Its  dis- 
charge It  was  secondarily  liable,  the  new 
surety  being  primarily  liable;  and  the  new 
surety  was  liable  solely  for  all  future  acts 
of  devastavit.  After  the  discliarge  of  the 
company  as  surety,  Its  right  to  interfere  with 
or  in  any  way  direct  or  hamper  the  guard- 
ian's administration  of  the  estate  of  his 
wards  was  at  an  end;  and  the  right  to  have 
the  court  interfere  for  the  purpose  of  con- 
trolling the  guardian  in  the  discharge  of  his 
duties  as  such,  or  for  the  purpose  of  remov- 
ing him  from  bis  trust,  belonged,  not  to  the 
surety  that  had  been  discharged,  but  to  the 
substitute  surety,  or  to  the  wards. 

Why  should  the  released  surety  be  now 
permitted  to  Interfere  with  the  guardian  in 
the  management  of  the  property  of  the  ward? 
As  said  above,  while  the  outgoing  surety  and 
the  new  surety  are  both  liable  for  any  past 
devastavit,  as  between  the  two  sureties  the 
.last  one  Is  primarily  liable  for  any  pest 
devastavit,  and  solely  liable  for  any  future 
devastavit.  In  the  case  of  Snow  v.  Brown, 
100  Ga.  117,  28  S,  B.  77,  it  is  said:  "It  Is 
clearly  the  purpose  of  the  statute  to  release 
the  outgoing  surety  as  far  as  possibla  It  is 
obvious  that,  as  between  himself  and  the 
obligee  of  the  bond,  he  cannot  be  released 
from  liabilities  springing  from  breaches  of 
the  bond  occurring  before  his  release;  but, 
whenever  such  circumstances  exist  as  will 
allow  him  to  be  released  from  further  liabili- 
ty, he  is  entitled  to  as  full  protection  as  Is 
obtainable  at  the  time  of  his  release.  The 
privilege  to  the  guardian  to  continue  his 
trust  by  giving  another  bond  and  surety  has 
the  effect  to  postpone  the  right  of  the  first 
surety  to  have  an  accounting  from  his  prin- 
cipal, and  thus  possibly  deprive  him  of 
means  and  measiires  of  protection  afterwards 
lost  The  original  bond  being,  presumably 
at  least,  ample  to  protect  the  obligee  thereof 
for  all  devastavit  occurring  while  it  is  of 
force,  it  could  not  be  said  that  It  was  the 
purpose  of  the  statute,  In  making  the  second 
surety  liable  for  past  waste,  to  alone  pro- 
tect the  Interests  of  the  obligee  of  the  re- 
spective bonds ;  but  the  principal  object 
sought  to  be  accomplished  by  this  retroactive 
feature  of  the  second  bond  is  to  afford  to  the 
released  surety  as  much  Indemnity  as  pos- 
sible, in  -view  of  the  disadvantages  to  him 
attendant  upon  the  postponing  of  his  right  to 
have  his  principal  brought  to  an  accounting." 
We  are  of  the  opinion  that  the  guardian,  un- 
less removed  for  some  legal  cause,  should 
be  permitted,  unhampered  by  any  interfer- 
ence on  the  part  of  the  outgoing  surety,  to 
discharge  the  duties  pertaining  to  his  office 
of  guardian,  and,  if  he  should  be  guilty  of 
any  devastavit,  the  last  surety  on  the  bond 
will  be  liable.    And  the  plaintifF  in  this  case 


has  no  need  to  apprehend  danger  or  loss 
from  any  act  of  the  guardian,  except  those 
which  took  place  prior  to  Its  discharge;  and 
relatively  to  the  acts  of  mismanagement  or 
any  devastavit  committed  by  the  guardian 
prior  to  that  discharge,  no  relief  could  be 
rendered  under  the  petition  in  this  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(US  Ga.  (70) 

D.  T.  MeCLELLAN  ft  C».  t.  AMERICAN 

TIE  ft  TIMBER  CO.  et  al. 

(Supreme  Court  of  Georgia.     Nov.  18,   1910.) 

(SuUabut  by  the  Court.) 
ConpoBATioNs  (S  502*)— Action  Against— Ju- 

BISDICTION. 

Wliere  a  suit  for  injunction  and  damages 
aeainst  a  corporation  and  its  agent  is  institut- 
ed in  the  county  of  the  residence  of  the  agent, 
and  jurisdiction  as  to  the  agent  is  relied  upon 
as  forming  a  basis  for  jurisdiction  of  tlie  cor- 
poration, and  it  appears  fr(Mn  the  allegations 
of  the  petition  that  they  are  insufficient  to 
constitute  a  cause  of  action  against  the  agent, 
the  court  is  without  jurisdiction  as  to  the  cor- 
poration, and  it  is  not  error  to  dismiss  the 
petition  on  appropriate  demurrer. 

[£)d.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  502.  •] 

Error  from  Superior  Court,  Pierce  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  D.  T.  McClellan  ft  Co.  against 
the  American  Tie  &  Timber  Company  and 
R.  R.  Hobbs.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed.  , 

D.  T.  McClellan  &  Co.  Instituted  an  action 
against  the  American  Tie  ft  Timber  Com- 
pany and  R,  R.  Hobbs,  who  was  alleged  to 
be  the  agent  of  tlie  defendant  company.  The 
suit  was  filed  in  Pierce  county,,  where  it  was 
alleged  Hobbs  resided.  The  American  Tie  ft 
Timber  Company  was  alleged  to  be  a  corpo- 
ration, with  an  office,  place  of  business,  and 
agency  In  Glynn  county.  There  was  no  al- 
legation that  the  corporation  bad  an  office  or 
place  of  business  in  Pierce  county,  though 
it  was  alleged  that  both  of  the  defendants 
were  engaged,  by  their  agents,  servants,  con- 
federates, and  employes,  in  cutting  and  fell- 
ing pine  trees  on  certain  described  land  in 
Pierce  county,  converting  them  into  cross- 
ties,  and  using  them  for  other  purposes.  The 
prayers  of  the  petition  were  to  enjoin  the 
cutting  and  felling  of  the  trees,  and  for  such 
damages  as  might  be  shown  on  the  trial,  and 
for  general  relief.  According  to  the  allega- 
tions, the  plaintiffs  based  their  right  to  the 
relief  sought  upon  an  alleged  executory  con- 
tract which  had  been  entered  into  between 
them  and  the  American  Tie  &  Timber  Com- 
pany, but  did  not  allege  whether  the  con- 
tract was  In  writing  or  In  parol.  Concern- 
ing the  contract  and  the  manner  in  which 
it  was  entered  into,  it  was  alleged  that  the 
plaintiffs  ascertained  that  the  timber  in  ques- 
tion could  be  purchased  at  $1  per  acre,  and 
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thereupon  they  began  negotiations  with  the 
American  Tie  &  Timber  Company  and  "per- 
fected a  contract"  whereby  that  company 
agreed  to  furnish  the  money  to  purchase  the 
timber,  to  take  the  legal  title  in  its  name, 
and  to  hold  it  as  collateral  security  until  the 
plaintiffs  should  repay  the  money,  with  In- 
terest at  8  per  cent,  per  annum,  the  plain- 
tiffs in  the  meantime  to  manufacture  cross- 
ties  from  the  timber  at  the  rate  of  2,000  to 
3,000  per  month,  and  to  sell  them  to  the  cor- 
poration at  a  price  which  was  1  per  cent, 
per  tie  less  than  the  market  price,  until  the 
debt  Incurred  by  the  corporation's  having  ad- 
vanced the  purchase  price  of  the  timber  bad 
been  paid;  that  under  this  agreement  the 
corporation  purchased  the  timber  and  held 
the  legal  title  to  it;  and  that,  preparatory 
to  performing  their  part  of  the  contract,  the 
plaintiffs  spent  much  time  in  the  negotiations 
for  the  timber  and  In  negotiating  with  the 
corporation,  and  spent  large  sums  of  money 
making  preparations  to  cut  the  timber;  but 
that  after  the  purchase  by  the  corporation, 
in  manner  above  stated,  it  refused  to  carry 
out  the  contract,  denied  the  e.^istence  of  the 
same,  claimed  that  the  plaintiffs  had  no  in- 
terest in  the  property,  and  proceeded,  through 
Hobbs  and  other'  agents,  to  cut  and  manu- 
•  facture  the  timber  into  cross-ties,  and  other- 
wise to  convert  it  to  its  own  use.  At  the 
appearance  term  the  court  dismissed  the  pe- 
tition on  demurrer,  and  the  plaintiffs  ex- 
cepted. 

Lankford  tf  Dickerson,  for  plaintiff  In  er- 
ror. K.  G.  Mitchell,  Jr.;  and  Ben'net,  Twltty 
&  Reese,  for  defendants  in  error. 

ATKINSON,  J.  If  the  venue  was  improp- 
erly laid  in  Pierce  county,  and  it  so  appear- 
ed from  the  allegations  of  the  petition,  the 
court  was  without  jurisdiction,  and  the 
Judgment  dismissing  the  suit  on  appropriate 
demurrer  was  proper.  It  affirmatively  ap- 
pears from  the  allegations  that  the  residence 
of  the  American  Tie  &  Timber  Company  was 
In  Glynn  county,  and  of  the  defendant  Hobbs 
was  in  Pierce  county;  and  the  fact  that 
Hobbs  was  suable  in  the  latter  county  was 
relied  upon  to  give  jurisdiction  also  against 
the  American  Tie  &  Timber  Company,  which 
was  alleged  to  be  a  Joint  wrongdoer.  Hobbs 
was  alleged  to  be  an  agent  of  the  American 
Tie  &  Timber  Company;  and  if  he  partici- 
pated in  wrongfully  taking  the  timber,  ordi- 
narily a  suit  to  prevent  the  injury  might  be 
brought  in  the  county  of  bis  residence 
against  him  and  his  principal  Jointly.  Bak- 
er V.  Davis,  127  Ga.  649,  57  S.  E.  62.  But  in 
order  to  maintain  a  suit  against  either  of 
them  it  would  be  essential  that  the  plaintiffs 
show  an  interest  in  the  timber.  Inasmuch 
as  the  venue  was  laid  in  the  county  of  the 
residence  of  Hobbs,  and  reliance  for  Juris- 
diction as  to  the  American  Tie  &  Timber 
Company  is  made  to  d^end  upon  Jurisdic- 


tion as  to  Hobbs,  It  is  essential  that  there  be 
a  cause  of  action  against  Hobbs;  otherwise, 
he  would  be  a  mere  nominal  party,  and  a 
suit  against  him  would  not  draw  into  the 
Jurisdiction  of  the  superior  court  of  Pierce 
county  the  American  Tie  &  Timber  Company 
from  a  different  county. 

The  relief  sought  was  injunction,  damages, 
and  other  relief.  There  was  no  allegation 
of  title  In  the  plaintiffs.  It  is  not  alleged 
that  they  had  any  interest  in  the  timber  oth- 
er than  such  as  might  result  from  the  al- 
leged executory  contract  between  them- 
selves and  the  American  Tie  &  Timber  Com- 
pany. There  was  no  way  for  the  plaintiffs 
to  reach  Hobbs,  except  through  this  contract 
Hobbs  was  a  stranger  to  it,  and  as  to  him 
the  plaintiffs  alleged  no  such  interest  in  the 
timber  as  would  support  an  action  for  in- 
junction or  damages.  It  was  alleged  that,the 
American  Tie  &  Timber  Company  paid  the 
purchase  money  and  took  the  legal  title  only 
as  security  for  a  debt  Ordinarily,  where 
an  owner  of  land  conveys  it  by  a  security 
deed,  he  retains  such  interest  as  would  au- 
thorize him  to  maintain  a  suit  against  a 
stranger  for  injury  to  it  Ashley  v.  Cook, 
109  Ga.  653,  35  S.  E.  89.  But  the  allegations 
of  the  petition  do  not  make  such  a  case;  for 
it  appears  that  the  plaintiffs  have  never  been 
owners  of  the  legal  title.  Hobbs  could  reply 
to  the  plaintiffs  that  the  paramount  title  was 
outstanding.  It  thus  appears  that  for  the 
want  of  title  In  plaintiffs  there  was  no  cause 
of  action  alleged  against  Hobbs;  and  conse- 
quently be  was  no  such  party  as  that  Juris- 
diction of  him  would  draw  the  American 
Tie  &  Timber  Company  from  another  coun- 
ty into  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(XS5  Qtk.  S6t) 
WATTERSON  ▼.  STUBBS  &  HODGEJS. 
(Supreme  Court  of  Georgia.     Nov.   18,   1910.) 

(SyXlabv  hy  th«  Court.) 
Appeax  and  Ebbob  (§§  71,  3.50*)— Decisions 

RBVIEWABUC— PiNALITT  OF  DETERMINATION. 

Upon  an  application  of  the  plaintiff  in  er- 
ror for  an  injanctlon  and  other  relief,  the  court 
granted  a  temporary  restraining  order  enjoin- 
ing the  defendants  in  error  from  "cutting,  fell- 
ing, or  removing  the  timber  described  in  plain- 
tiff's petition,  going  upon  said  lands,  or  other- 
wise mterfering  therewith."  Before  there  was 
any  hearing  involving  the  grant  or  refusal  of 
an  interlocutory  injunction,  upon  application  of 
the  defendants  in  error  and  without  notice  to 
the  plaintiff  in  error,  the  court  granted  an  order 
providing  that  the  restraining  order  be  so  modi- 
fied that  the  defendants  be  authorized  "to  pro- 
ceed with  the  construction  of  their  tramroad 
across  said  land"  upon  giving  a  bond-  required 
by  the  order,  and  further  providing  that,  in 
the  event  the  plaintiff  failed  to  give  a  bond 
required  of  him  to  indemnify  the  defendants 
against  damages  incurred  by  reason  of  the  suit, 
the  restraining  order  be  dissolved  if  defend- 
ants gave  bond  in  a  named  sum  to  answer  dam- 
ages they  might  cause  the  plaintiff  by  the  cut- 
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tin^  of  the  timber,  etc.,  to  wfaich  order  the 
plaintiff  in  error  filed  exceptions.  Held,  that 
the  order  to  which  exceptions  are  filed,  not 
having  been  granted  at  any  bearing  involving 
the  ^ant  or  refusal  of  any  interlocutory  in- 
junction, and  being  merely  an  order  upon  cer- 
tain conditions  modifying,  and  under  certain 
contingencies  dissolving,  a  temporary  restrain- 
ing order,  was  not  subject  to  review  by  "fast 
writ"  of  error;  and,  such  order  not  being  a 
final  adjudication  of  the  case,  the  writ  of  error 
is  dismissed.  Harris  v.  City  of  Sparta,  130 
Ga.  60,  GO  S.  E.  192;  Berry  v.  Parlier,  130 
Ga.  741,  61  S.  B.  Ml. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  395-397;  Dec.  Dig.  §{  71, 
360.*] 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 

Action  by  W.  L.  Watterson,  administrator, 
against  Stubbs  &  Hodges.  From  the  Judg- 
ment, plaintiff  brings  error.    Dismissed. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror. Fuhvood  &  {Murray,  for  defendants  in 
error. 

HOLDBN,  3:  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(135  Ga.  317) 

WEAVER  et  al.  t.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  15,  191<X) 

(Svllalui  Iv  the  Court.) 

1.  ConspibaCT  (§  47*)— Evidence. 

A  conspiracy  may  be  shown  by  circumstan- 
tial as  well  as  by  direct  evidence. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  Si  105-107 ;   Dec  Dig.  i  47.*] 

2.  Cbimiwai,  Law    (I  824*)— iNSTBuonoHB— 

ClBCUMBTAKTIAIi   EVIDENCE. 

The  defendants  were  chained  with  murder. 
On  the  trial  there  was  positive  evidence  that 
the  deceased  was  slain  under  such  circumstanc- 
es as  to  make  the  homicide  murder.  The  evi- 
dence relied  upon  to  connect  the  defendants  on 
trial  with  the  perpetration  of  the  crime  was 
entirely  circumstantial,  and  it  was  error  re- 
quiring the  grant  of  a  new  trial  for  the  judge 
to  omit  to  char!;e  upon  the  law  of  circumstantial 
evidence,  though  not  requested  so  to  charge. 
I  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1908;   Dec  Dig.  %  824.*] 

(Additional  Syllalu*  Im  Editorial  Staff.) 

8.  Cbiminal  Law  (|  516*)— "Confession." 

A  "confession"  is  a  voluntary  statement, 
made  by  a  |>er8on  charged  with  the  commission 
of  a  crime,'  wherein  he  acknowledges  himself 
to  be  guilty  of  the  offense  charged. 

'  [Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {§  1138-1145;    Dec  Dig.  {  516.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1417-1419;    vol.  8,  p.  7610.] 

Evans,  P.  J.,  and  Lumpkin,  J.,  dissenting. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Koan,  Judge. 

Ed  Weaver  and  others  were  convicted  of 
murder,  'and  bring  error.    Reversed. 

L.  B.  Norton,  D.  P.  Phillips,  and  L.  J. 
Steele,  for  plaintiff  in  error.  Rosser  &  Brand- 
on, Wm.  Schley  Howard,  Sol.  Gen.,  and  H. 
A.  Hall,  Atty.  Gen.,  for  the  State. 


ATKINSON,  J.  On  the  evening  of  April 
23,  1»10,  shorUy  after  8  o'clock,  W.  H.  Bry- 
son,  the  conductor  of  an  electric  street  car, 
and  S.  T.  Brown,  the  motormnn  of  the  same 
car,  were  assaulted  with  an  attempt  to  rob, 
and  each  of  them  was  shot  with  pistols;  the 
latter  dying  instantly  from  bis  wound.  The 
crime  was  committed  in  the  county  of  De 
Kalb  at  the  end  of  the  car  line  leading  from 
the  business  section  of  the  city  of  Atlanta  to 
Druid  Hills.  A  special  term  of  the  court 
was  called;  and  Charles  Walker,  EA  Weaver, 
Jim  Black,  and  Charles  Julian  were  Jointly 
indicted  for  the  murder  of  Brown.  The  three 
last-named  defendants  were  tried  and  con- 
victed, and  each  sentenced'  to  be  banged. 
They  moved  for  a  new  trial,  and  excepted  to 
the  Judgment  refusing  to  grant  it 

1.  Complaint  was  made  df  certain  portions 
of  the  charge  in  which  the  Jury  were  In- 
structed to  the  effect  that  if  the  defendants 
were  iwirties  to  an  agreement  to  rOb  the  con- 
ductor and  motorman,  each  being  present, 
aiding  or  abetting  the  others  In  any  way, 
and  one  of  their  number  in  furtherance  of 
the  conspiracy  ilred  a  shot  at  the  motorman 
and  killed  him,  the  act  of  the  one  so  firing 
the  shot  would  be  the  act  of  all,  and  each 
would  be  equally  guilty.  The  criticism  upon 
the  charge  was  that  it  was  not  authorized 
by  the  evidence.  There  was  no  positive  or 
direct  evidence  of  an  agreement  between 
any  of  the  defendants  to  commit  robbery  or 
murder,  but  there  was  evidence  of  circum- 
stances sufficient  to  authorize  the  Judge  aa 
to  each  of  the  defendants  to  charge  upon  the 
subject  of  a  conspiracy.  A  conspiracy  may 
be  shown  by  circumstantial  as  well  as  by 
direct  evidence.  McLieroy  t.  State,  125  Oa. 
240,  54  S.  E.  125;  Owens  v.  State,  120  Ga. 
296,  48  8.  B.  21;  Dixon  v.  State,  116  Ga. 
186,  42  S.  E.  357.  As  a  new  trial  will  be 
granted  on  other  grounds,  and  the  case 
may  be  tried  again,  we  will  not  enter  Into  a 
discussion  of  the  evidence  for  the  purpose 
of  showing  its  sufficiency  to  authorize  the 
charge  upon  the  subject  of  a  conspiracy. 

2.  In  his  charge  the  Judge  omitted  to  in- 
struct the  Jury  upon  the  law  of  circumstan- 
tial evidence^  as  embodied  In  Pen.  Code  1885, 
§  984 ;  and  complaint  is  made  of  the  failure 
to  80  charge,  although  there  was  no  written 
request  to  do  so.  While  the  robbery  was  in 
progress,  Bryson,  the  conductor,  was  shot 
and  wounded,  but  not  killed.  The  defend- 
ants were  not  on  trial  for  that  offense,  but 
were  on  trial  for  the  murder  of  the  motor- 
man,  S.  T.  Brown.  Bryson  testified  aa  a 
witness  for  the  state;  and  according  to  his 
testimony,  when  the  car  arrived  at  the  end 
of  the  line  at  about  8:30  o'clock,  he  saw  three 
negroes  waiting.  He  got  out  of  the  car  to 
turn  the  trolley,  preparatory  to  returning  to 
the  city,  and  they  approached  as  if  to  get 
on,  and  Just  as  he  (tlie  conductor)  reached 
the  rear  of  the  car  and  went  to  adjust  the 
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trolley  to  tbe  wire,  one  of  them  ordered  blm 
to  throw  np  bis  hands  and  deliver  what  mon- 
ey be  bad.  That  one  be  Identiaed  as  Charley 
Walker,  one  of  tbe  defendants  named  In  the 
Indictment,  but  not  one  of  those  on  trial.  As 
soon  as  tbe  conductor  pulled  out  his  pocket- 
book,  another  person.  Identified  by  tbe  con- 
ductor as  Julian,  one  of  the  defendants  on 
trial,  who  also  "had  a  gun"  on  the  conductor, 
turned  around  and  went  toward  the  front  or 
the  car,  and  when  about  sufficient  time  elapsed 
for  him  to  reach  the  front  of  the  car  the  con- 
ductor heard  tbe  report  of  a  pistol.  In  pre- 
paring to  return  to  the  city,  while  the  con- 
ductor was  changing  and  adjusting  the  trol- 
ley from  the  outsiue,  the  motorman  walked 
through  the  car,  and  had  Just  about  suffi- 
cient time  to  reach  tbe  front  when  tbe  shot 
was  fired  that  killed  blm.  The  conductor  did 
not  know  that  the  motorman  was  at  tbe  front 
end,  and  did  not  see  him  on  the  ground,  be- 
fore the  shot  was  fired.  He  called  to  tbe  mo- 
torman for  assistance,  but  received  no  reply. 
After  being  robbed  by  Charles  Walker,  the 
conductor  was  ordered  by  him  to  run,  and 
did  so,  but  was  fired  on  by  Walker  and 
wounded,  so  that  be  could  get  only  about  150 
yards  from  the  scene  of  the  tragedy.  He 
did  not  see  tbe  actual  shooting  of  the  motor- 
man.  He  was  unable  to  Identify  tbe  third 
man  whom  be  saw,  further  than  to  say  that 
he  was  a  little  slender,  not  near  as  tall  as 
Walker,  but  taller  than  Julian,  and  that 
"Black  fills  tbe  description  of  blm  pretty 
well,"  and  that  be  thought  It  was  Black,  but 
could  not  Identify  blm  positively.  He  did 
not  see  the  third  man  have  any  gun,  or  do 
anything,  but  merely  noticed  him  present. 
After  tbe  robbery  and  murder,  be  heard 
them  run  off  toward  the  dreek.  All  of  this 
occurred  near  the  shack  of  the  defendant 
Charles  Walker.  A  woman  who  lived  with 
Walker,  but  who  was  not  bis  wife,  testified 
that  she  heard  shooting  on  the  night  of  April 
23d,  and  after  tbe  shooting  all  of  the  defend- 
ants named  In  the  Indictment  came  to  her 
bouse.  When  they  arrived  they  were  blow- 
ing, and  had  their  sleeves  rolled  up;  looked 
frightened  and  as  If  they  had  been  running. 
They  gave  her  a  pocketbook,  with  the  re- 
quest that  she  bum  It  up,  one  of  them  (Jim 
Black)  saying,  "I  will  give  you  50  cents  If 
you  will  burn  It  up,"  and,  after  It  was  burn- 
ed, saying  further,  "You  are  as  much  In  It 
as  we  are,"  but  witness  did  not  know  what 
be  was  talking  about  At  the  trial  Black 
en.tered  Into  a  detailed  statement  purporting 
to  show  an  alibi,  and  In  doing  so  stated  that 
during  a  period  practically  Including  the 
time  of  tbe  murder  he  was  In  company  with 
defendant  Julian,  whom  the  conductor  Iden- 
tified as  a  person  who  bad  participated  in 
the  robbery. 

There  was  other  evidence  to  the  effect  that, 
some  days  after  the  homicide,  Ed  Weaver 
made  certain  statements  to  a  detective.  In 
one  of  which  it  was  said  that  he  (Ed  Weav- 
er) and  Jim  Black,  Will  Johnson,  and  Emmet 


Walker  (the  latter  two  being  Included  among 
those  who  \vere  named  In  tbe  Indictment) 
were  at  the  scene  of  the  tragedy,  and  that 
they  had  concealed  themselves  In  tbe  bushes, 
and  Jim  Black  remarked  that  be  was  going 
to  have  some  money  from  the  first  two  men 
wbo  came  that  way,  and,  having  two  pistols, 
he  gave  Will  Johnson  one,  and  Just  as  the 
car  was  rolling  np  said:  "Now,  boys,  you 
know  what  we  have  got  to  do."  And  they 
came  out  Into  the  street  and  went  to  the 
front  of  tbe  car,  and  Will  Johnson  threw  the 
pistol  on  Motorman  Brown,  and  Charley 
Walker  and  Jim  Black  went  to  the  rear  end 
of  the  car,  where  Conductor  Bryson  was. 
Just  as  he  adjusted  the  trolley  onto  the  wire, 
and  Win  Johnson  fired  a  shot  Just  as  Motor- 
man  Brown  was  stepping  onto  tbe  front  end 
of  tbe  car,  and  the  motorman  staggered 
across  the  front  platform  and  fell  over  In  the 
road.  Johnson  then  went  through  tbe  motor- 
man's  pockets,  and  he  (Weaver)  picked  up  |3 
off  the  ground,  but  did  not  know  where  It 
came  from.  Tbe  other  statement  attributed 
to  Weaver  was  one  In  which  Charles  Walker 
also  participated,  and  it  was  to  the'  effect 
that  tbe  first  statement  was  incorrect,  in 
that  It  was  Charley  Julian  (one  of  tbe  de- 
fendants named  In  tbe  Indictment)  wbo  was 
with  Ed  Weaver  at  tbe  front  end  of  the  c^r, 
and  who  shot  Motorman  Brown,  and  not 
Will  Johnson,  and  that  the  reason  be  had 
said  it  was  Will  Johnson  was  because  Con- 
ductor Bryson  bad  Identified  Will  Johnson 
as  the  man,  and  he  did  not  want  to  dispute 
a  white  man's  word.  ConcCTnlng  this  second 
statement  this  witness  also  said:  "Weaver 
said  that  he  came  from  the  bushes  out  on 
this  side,  and  he  followed  Charley  Julian  up 
to  the  front  end  of  tbe  car,  and  Charley  Ju- 
lian walked  around  on  tbe  opposite  side  of 
the  car,  and  threw  a  pistol  on  Motorman 
Brown;  and  be  said  that  Jim  Black  and 
Charley  Walker  walked  to  tbe  rear  of  the 
car  and  held  up  Conductor  Bryson.  He  said 
that  Julian  went  around  on  the  opposite  side 
of  the  car  from  the  street;  that  made  it  the  - 
south  side.  Weaver  said  that  the  money 
changer  was  brought  out,  and  he  picked  it 
up,  and  got  about  $3  out  of  It,  I  believe,  and 
he  said  Jim  Black  said  to  throw  It  away. 
I  am  not  sure  whether  he  said  he  threw  it, 
or  Jim  Black;  but  one  of  them  threw  it  out 
In  the  woods,  out  south  of  where  tbe  car 
was  standing."  There  was  other  evidence 
tending  more  or  less  to  connect  tbe  defend- 
ant on  trial  with  the  perpetration  of  the 
crime;  but  its  character  was  so  clearly  dr* 
cumstantial  as  that  a  repetition  of  it  is  not 
regarded  as  necessary  for  determination  of 
the  questions  raised  by  the  criticism  of  the 
charge. 

On  the  trial  of  a  criminal  case,  where  a 
conviction  depends  entirely  upon  circumstan- 
tial evidence.  It  is  the  duty  of  the  Judge, 
whether  so  requested  or  not,  to  give  In  charge 
to  tbe  Jury  the  principles  of  law  by  which 
the  weight  of  the  circumstances  Is  to  be  de- 
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termlned,  and  andcr  what  drcnmstances  a 
conviction  on  circumstantial  evidence  is  war- 
ranted. This  rule  has  been  often  recognized 
and  applied.  Jones  v.  State,  105  6a.  649,  31 
S.  E.  574;  Hamilton  v.  State,  96  Ga.  301,  22 
S.  E.  528;  McElroy  v.  State,  125  Ga.  37,  53 
S.  E.  759;  Smith  v.  State,  125  Ga.  296,  54  S. 
E.  127.  In  the  two  latter  cases  it  was  held 
that,  where  there  was  evidence  of  a  corrob- 
orated confession  of  the  accused,  the  convic- 
tion would  not  depend  entirely  upon  the  cir- 
cumstantial evidence  which  was  involved  in 
those  cases,  and  in  the  absence  of  a  request 
a  new  trial  would  not  toe  required  on  account 
of  the  failure  of  the  judge  to  charge  upon 
the  law  of  circumstantial  evidence.  Admis- 
sions may  be  of  such  character  as  to  render 
it  difficult  to  say  whether  they  amount  to 
confessions  or  to  mere  incriminating  state- 
ments. The  dividing  line  Is  not  always  clear, 
though  the  legal  distinction  is  apparent  A 
confession  is  a  voluntary  statement  made  by 
a  person  charged  wjth  the  commission  of  a 
crime,  wherein  he  acknowledges  himself  to 
be  guilty  of  the  offense  charged.  Owens  v. 
State,  120  Ga.  296,  48  S.  E.  21.  When  a  per- 
son adqaits  only  certain  facts  from  which  the 
Jury  may  or  may' not  infer  guilt,  there  Is  no 
confession.  Covington  v.  State,  79  Ga.  687, 
7  S.  B.  153.  The  distinction  Is  further  drawn 
in  Fletcher  v.  State,  90  Ga.  468,  17  S.  E.  100, 
where  Bleckley,  C.  J.,  said:  "There  is  a  very 
wide  distinction  between  admitting  the  main 
fact  and  admitting  some  minor  or  subordi- 
nate fact  or  series  of  facta,  which  could  be 
true  whether  the^ain  fact  existed  or  not" 
In  Jones  y.  State,  130  Ga.  274,  60  S.  E.  840, 
the  statement  of  a  defendant  charged  with 
murder  was  held  to  be  a  confession;  it  ap- 
pearing that  in  the  statement  there  was  an 
admission  of  the  killing,  accompanied  with  a 
statement  of  the  reasons  moving  the  accused 
to  commit  the  homicide,  and  that  the  rea- 
sons given  were  not  sufficient'  to  furnish  any 
legal  excuse  or  justification. 

Under  these  rules,  neither  the  alleged  ad- 
missions attributed  to  the  defendant  Black, 
concerning  the  burning  of  the  pocketbook, 
nor  of  his  association  with  Julian  during  a 
period  which  embraced  the  time  of  the  mur- 
der, nor  those  of  the  defendant  Weaver,  touch- 
ing his  presence  at  the  stene  of  the  homicide, 
amounted  to  a  confession.  There  was  no  pos- 
itive evidence  of  an  agreement  between  any 
of  the  defendants  to  commit  the  robbery  or 
murder.  There  was  no  evidence  of  any  sort 
that  Weaver  or  Black  actually  committed  the 
murder.  If  the  evidence  Implicated  either  of 
them,  it  was  only  the  circumstantial  evidence 
that  did  so.  The  same  may  be  said  of  Julian, 
the  only  other  defendant  on  trial.  The  testi- 
mony of  the  conductor  seems  to  point  to  him 
as  the  person  who  fired  the  fatal  shot;  yet 
the  conductor  did  not  see  him  or  the  motor- 
man  at  the  time  of  the  shooting,  and  his  tes- 
timony leaves  it  entirely  to  inference  as  to 
whether  Julian  was  the  one  who  actually 
fired  the  fatal  shot    This  is  true,  whether  or 


not  there  was  any  variance  between  the  tes- 
timony of  the  conductor  and  the  allegations 
of  the  indictment  touching  the  character  of 
the  weapon  with  which  the  motorman  was 
slain.  In  the  indictment  the  weapon  was  al- 
leged to  be  a  pistol,  while  the  conductor  re- 
fers to  the  weapon  which  Julian  had  as  a 
"gun."  If  the  deceased  was  slain  with  a  pis- 
tol, as  contradistinguished  from  a  gun,  and 
Julian  was  seen  by  the  conductor  with  a 
weapon  of  the  latter  character,  the  circum- 
stance of  his  presence  with  such  weapon 
would  be  of  less  weight  on  the  question  of 
Identifying  him  as  the  actual  perpetrator  of 
the  murder  than  if  he  had  been  seen  with  a 
pistol.  No  confession  or  incriminating  state- 
ment was  attritjuted  to  Julian,  and  the  evi- 
dence to  connect  him  with  the  actual  killing 
of  the  motorman,  or  with  a  conspiracy  to 
rob,  was  entirely  circumstantial.  The  state- 
ments of  Weaver,  made  some  days  after  the 
homicide,  and  after  the  termination  of  the 
alleged  conspiracy,  however  they  might  af- 
fect himself,  were.no  evidence  against  Julian. 
Pen.  Code  1895,  i  1009.  It  thus  appears  that 
as  to  each  of  the  defendants  on  trial  the  evi- 
dence relied  on  to  connect  them  with  the  per- 
petration of  the  crime  was  entirely  circum- 
stantial ;  and  under  the  facts  of  the  case  the 
omission  of  the  judge  to  give  in  charge  to 
the  jury  the  law  of  circumstantial  evidence. 
as  embraced  in  Pen.  Code  1895,  S  984,  though 
not  requested,  was  of  such  character  as  to 
require  the  grant  of  a  new  trial  in  favor  of 
each  of  the  complaining  defendants. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  and  LUMPKIN. 
J.,  dissenting. 

LUMPKIN,  J.  I  am  compelled  to  dissent 
The  rule  is  'that  it  is  not  cause  for  reversal 
that  the  presiding  judge  did  not  charge  on 
the  subject  of  circumstantial  evidence,  with- 
out request  therefor,  if  the  case  did  not  whol- 
ly depend  on  sudi  evidence.  Cliett  v.  State, 
132  Ga.  36,  63  S.  E.  626.  In  this  case  a  state- 
ment of  one  of  the  accused  was  proved,  which. 
I  think,  amounted  to  a  confession  of  a  con- 
spiracy to  rob,  a  carrying  out  of  such  conspir- 
acy, the  participation  therein  of  the  accused 
making  the  statement  and  a  murder  com- 
mitted by  one  of  the  conspirators  in  the  ex- 
ecution of  the  conspiracy.  There  was  also 
direct  evidence  of  a  witness  of  the  robbery 
by  violence  committed  on  the  employes  In 
charge  of  a  street  car,  and  an  identification 
of  two  parties  concerned  in  it  (onfe  of  the 
present  accused  and  another  person),  and  •a 
somewhat  less  certain  Identification  of  an- 
other defendant  The  witness  (the  conduc- 
tor) also  stated  that  one  of  the  parties,  who 
was  armed,  after  having  "had  his  gun"  on 
the  witness,  went  toward  the  front  of  the 
car,  and  that  when  sufficient  time  had  elaps- 
ed for  him  to  reach  the  front  of  the  car  the 
witness  beard  the  report  of  a  pistol.  The 
motorman  was  shot  and  killed.  I  think  there 
was  direct  evidence  in  this  case  that  tba 
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omlaalon  to  charge  on  the  subject  of  convtc- 
tion  on  circumstantial  evidence  tras  not  a 
SQod  ground  for  reversal. 

I  am  authorized  to  state  that  Presiding 
Justice  EVANS  agrees  with  me  in  this  dis- 
sent. 

(135  Ga.  32») 

ANTHONY  ▼.  CODI. 
(Sopreme  Court  of  Georgia.     Nov.  16,  1910.) 

(Byllaius  ly  the  Court.) 

Buxs  AND  Notes  (I  452*)— Action  on  Notb— 
Defenses— Failure  op  Consideration. 
The  maker  of  a  promissory  note,  which  re- 
cites that  its  consideration  is  tiie  purchase  price 
<i  described  personal  property,  but  does  not 
purport  to  integrate  the  sale  contract,  may,  in 
defense  to  a  suit  on  the  note  by  the  seller,  plead 
as  failure  of  oonsidemtion  a  breach  of  a  con- 
temporaneous oral  warranty.    Fryor  v.  Lrtidden 

6  Bates  Southern  Music  House,  134  Ga.  'JHH, 

07  S.  E.  GTA. 

(a)  It  was  error  to  strike  the  plea  on  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1367;    Dec.  Dig.  i  452.* J 

EJrror  from  Superior  Court,  Marion  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  by  W.  B.  Cody  against  N.  L.  An- 
thony. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

W.  B.  Short,  for  plaintiff  In  error.  6.  D. 
King,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur. 


035  Ga.  SM) 

8HIVEKS  T.  SHIVERS  et  al. 
(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

fSyllahM*  hv  the  Court.) 

1.  Homestead  (§  158*J— Rights  or  DivoscBO 
Wife— FoRECLOSDRE  of  Mobtoaoe. 

Where  a  husband  applies  for  and  has  set 
apart  a  homestead,  his  wife  and  minor  children 
being  named  as  beneficiaries,  and  where,  subse- 
quently to  the  attainment  of  their  majority  by 
the  minor  beneficiaries,  a  total  divorce  between 
the  husband  and  wife  is  granted,  the  latter  no 
longer  has  an  interest  in  the  property  so  set 
apart  as  a  homestead,  and  cannot  maintain  a 
suit  to  enjoin  the  sale  of  the  property  under  a 
power  contained  in  a  security  deed  executed  by 
the  husband  during  the  life  of  the  husband.  ■ 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  310;   Dec.  Dig.  §  168.*] 

2.  Divorce  (§  249*)— Action  fob  Aiimowy— 
Verdict— Setting  Apart  Homestead. 

Where,  daring  the  life  of  the  homestead, 
the  wife  brought  a  suit  for  alimony  against  the 
husband,  and  the  jury  found  "that  in  furnishing 
a  home  for  his  wife  Adolphus  Shivers,  the  de- 
fendant, has  and  is  doing  all  that  he  should  do, 
therefore  we  find  a  verdict  in  favor  of  the  de- 
fendant," this  verdict  did  not  have  the  effect  of 
setting  apart  to  the  wife  as  alimony  the  house 
and  lot  In  question;  the  same  being  a  part  of 
the  property  embraced  in  the  homestead  referred 
to  above. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  DiR.  IS  712:   Dec.  Diff.  S  249.*] 


Error  from  Superior  Court,  Macon  Coun- 
ty;   Z.  A.  Llftlejohn,  Judge. 

Action  by  Adaline  Shivers  against  Adolph- 
us Shivers  and  others.  From  an  order  refus- 
ing an  injunction,  plaintiff  brings  error.  Af- 
firmed. 

Hlxon  &  Greer,  for  plaintiff  in  error.  B. 
L.  Greer,  for  defendants  in  error. 

BECK,  J.  Adaline  Shivers  brought  her 
equitable  petition  against  Perry,  executor  of 
the  estate  of  Lofley,  and  against  Adolphus 
Shivers,  seeking  to  enjoin  the  sale  of  a  cer- 
tain lot  of  land  by  the  said  executor  under 
a  power  of  sale  contained  in  a  security  deed, 
dated  February  3,  1902,  which  had  been  ex- 
ecuted by  Adolphus  Shivers  to  Lofley.  In  the 
petition  it  is  shown  that  the  land  in  contro- 
versy had  been  set  aside,  on  December  26, 
1806,  as  a  homestead,  on  application  of 
Adolphus  Shivers,  and  that  petitioner  and  her 
three  children  were  named  beneficiaries 
therein.  Prior  to  the  bringing  of  this  peti- 
tion, by  a  decree  granting  a  total  divorce, 
the  matrimonial  bonds  between  Adaline 
Shivers  and  Adolphus  Shivers  had  been  dis- 
solved. Petitioner,  prior  to  the  granting  of 
the  decree  of  divorce,  had  brought  suit 
against  Adolphus  Shivers  for  alimony;  and 
upon  the  final  trial  of  this  suit  Adolphus 
Shivers  showed,  as  a  reason  why  alimony 
should  not  be  granted  petitioner,  that  he  was 
already  furnishing  her  a  house  and  a  four- 
acre  tract  of  land  In  the  city  of  Oglethorpe, 
which  had  been  duly  set  apart  as  a  home- 
stead, and  which  house  and  lot  she  was  ex- 
clusively enjoying.  Upon  that  trial  the  Jury 
rendered  a  verdict  finding  that  "in  furnish- 
ing a  home  for  his  wife  Adolphus  Shivers 
has  and  is  doing  all  that  tie  should  do,  there- 
fore we  find  a  verdict  In  favor  of  the  defend- 
ant" It  is  alleged  that  the  "reasonable  In- 
tent and  construction  "of  said  verdict  was  to 
find  by  the  said  Jury  the  continuous  use  of 
said  house  and  lot  as  alimony" ;  that  Perry, 
as  executor,  was  not  entitled  to  avail  him- 
self of  the  power  of  sale  contained  In  the  se- 
curity deed  executed  to  his  testator;  and 
that  his  attempt  to  sell  under  the  power  was 
a  part  of  a  collusive  scheme  between  himself 
and  Adolphus  Shivers  to  dispossess  petition- 
er of  the  property  in  controversy.  Upon  the 
Interlocutory  hearing  the  Judge  refused  the 
Injunction  prayed,  and  his  ruling  Is  brought 
here  for  review. 

The  court  below  properly  refused  an  in- 
junction In  this  case.  The  petitioner  failed 
to  show  such  title  to  the  property  in  contro- 
versy, or  interest  therein,  as  would  authorize 
her  to  maintain  a  suit  to  enjoin  the  sale  of 
the  property  under  the  power  embraced  in 
the  security  deed.  Although  the  property 
had  been  set  apart  many  years  previously! 
upon  application  of  one  of  the  defendants, 
Adolphus  Shivers,  and  in  the  homestead  pro- 
ceedings petitioner  was  named  as  one  of  thb 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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beneficiaries,  being  the  wife  at  tbat  time  of 
AdoIpliUB  Shivers  (and  the  minor  beneUcia- 
rlee  having  all  attained  tbelr  majority  before 
filing  of  this  suit),  after  her  divorce  she  ceas- 
ed to  be  a  member  of  bis  family,  and  tbe 
beneficial  Interest  which  she  had  In  tbe 
homestead  so  long  as  she  couMuued  to  be 
the  wife  of  Adolphus  Shivers  ceased  to  ex- 
ist. If,  upon  the  trial  of  tbe  suit  for  alimony 
referred  to  In  the  statement  of  facts,  the  ju- 
ry had  set  apart  to  the  petitioner  as  her  ali- 
mony the  property  embraced  in  the  home- 
stead and  Involved  In  this  suit,  an  entirely 
different  question  would  be  presented.  But 
the  mere  showing  in  the  record  of  a  verdict 
in '  the  terms  set  forth  In  the  statement  of 
facts  did  not  authorize  the  court  to  bold  or 
find  that  the  property  had  been  set  apart  or 
been  allowed  to  Adallne  Shivers  as  alimony. 
Tbe  verdict  merely  shows  that  no  alimony 
was  allowed  to  the  wife,  and  the  Jury  state 
as  a  reason  therefor  their  finding  "that  In 
furnishing  a  home  for  bis  wife  Adolphus 
Shivers  Is  doing  all  that  he  should  do." 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(135  Ga.  S37) 

WOODSIDB  T.  TAI/t/inr. 
(Supreme  Court  of  Georgia.     Nov.  16,  1910.) 

(BvllahuM  ly  the  Court.) 

1.  Landlord  and  Tenant  (§  192*)— Leases— 
CoNSTBUcnoN  —  Injcbt   to   Pbopebtt   bt 

E^BB. 

The  provision  in  the  lease  contract,  "that 
should  tbe  premises  be  destroyed  or  damaged  by 
fire,  so  as  to  be  untenantable,  the  conditions  of 
this  lease  shall  cease  from  the  date  of  fire  until 
tbe  premises  shall  be  restored  to  as  good  condi- 
tion as  they  were  iq  previous  to  the  fire,"  was 
for  the  benefit  of  the  lessee,  so  as  to  exempt  him 
from  the  payment  of  rent.  If  tbe  premises  were 
destroyed  or  injured  by  fire,  until  the  premises 
were  restored  to  the  condition  they  were  in  pri- 
or thereto;  and  if  the  aliove-quoted  provision 
contemplated  that  such  restoration  should  be 
made  if  the  premises  were  injured  or  destroyed 
by  fire.  In  view  of  all  of  the  provisions  of  the 
contract,  no  obligation  was  imposed  on  the 
lessor  to  effect  such  restoration. 

[Ed.  Note.— For  other  oases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  777,  782;  Dec  Dig.  g 
192.*] 

2.  Landi/>bd  and  Tenant  ({  154*)— Injubt 
TO  Pbeuises  bt  Fibb— Action  bt  Lessee. 

The  petition  of  the  lessee  bringing  suit 
against  one  alleged  to  be  the  lessor  for  a  viola- 
tion of  tbe  contract  In  refusing  to  repair  the 
premises  after  they  were  injured  by  fire  was 
subject  to  general  demurrer,  and  the  court  com- 
mitted error  in  overruling  the  demurrer  of  the 
defendant  to  the  petition. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  560;    Dec.  Dig.  S  154.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  W.  M.  Talley  against  John  J. 
Woodside,  agent  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 


W.  M.  Talley  brought  suit  against  "John 
J.  Woodside,  agent  for  Mrs.  R  J.  Mitchell 
and  Mrs.  G.  M.  Bridges,"  for  damages  be- 
cause of  an  alleged  violation  of  a  contract 
whereby  the  plaintiff  alleged  be  leased  from 
tbe  defendant  certain  property,  which  was 
injured  and  damaged  by  fire  before  the  ter- 
mination of  the  lease  and  while  tbe  plaintiff 
was  In  possession.  It  was  alleged  tbat  tbe 
Tiolatiou  of  the  contract  consisted  in  the 
refusal  of  the  defendant  to  repair  tbe  prop- 
erty and  restore  it  to  tbe  condition  It  was 
in  before  tbe  fire  occurred.  A  copy  of  the 
lease  contract  was  attached  to  tbe  petition. 
To  the  order  of  the  court  overruling  his  de- 
murrer the  defendant  excepted. 

The  lease  contract  contained  the  follow- 
ing provisions:  "Said  party  of  the  second 
part  further  agrees  to  repair  at  his  own  ex- 
pense any  damage  to  water  pipes  caused 
by  freezing  or  any  neglect  on  bis  part,  and 
to  pay  the  water  rent  on  said  premises, 
and  not  to  assign  this  lease,  sublet  the  prem- 
ises, or  any  part  thereof,  nor  rent  or  lease 
tbe  whole  or  any  part  of  tbe  premises  to 
any  other  person,  without  the  written  consent 
of  the  said  John  J.  Woodside,  agent;  and 
he  further  agrees  that  he  will  deliver  the 
premises  at  the  expiration  of  this  lease  in 
as  good  order  and  repair  as  when  first  re- 
ceived (natural  wear  and  tear  excepted). 
Said  John  J.  Woodside,  agent,  agrees  that, 
should  the  premises  be  destroyed  or  damaged 
by  fire  so  as  to  be  untenantable,  the  con- 
ditions of  this  lease  shall  cease  from  the 
date  of  fire  until  the  pranises  shall  be  re- 
stored to  as  good  condition  as  they  were 
previous  to  the  fire,  and  the  said  agent  re- 
serves the  privilege  to  put  a  card  'For  Sale* 
on  this  property  at  any  time,  and  to  put  a 
card  'For  Rent'  on  this  property  30  days 
before  the  termination  of  this  contract  The 
said  second  party  fuftber  agrees  that  the 
prospective  tenants  shall  be  permitted,  dur- 
ing reasonable  hours,  to  inspect  the  house 
at  any  time  during  the  last  30  days  of  this 
lease.  It  is  further  agreed  by  both  parties 
to  this  contract  tbat  the  said  second  party 
agrees  to  releasB  said  first  party  from  any 
and  all  damages  to  both  person  and  prop- 
erty during  this  contract  Said  party  of  the 
first  part  further  agrees  that  tbe  said  agent, 
or  any  other  person  employed  by  him  for 
the  purpose,  shall  have  the  right  at  any 
time  to  enter  said  premises  and  thoroughly 
inspect  the  same,  as  to  condition  of  same,  re- 
pairs, etc.,  and  shall  have  the  right  to  make 
such  repairs  to  the  bouse,  grounds,  or  fencing, 
as  in  his  judgment  seems  necessary  at  any 
time  during  this  lease.  It  is  further  agreed 
by  both  parties  to  this  contract  that  the  said 
second  party  agrees  that  under  no  circum- 
stances will  he  sublet  the  above-described 
premises,  and  in  renting  the  above-described 
premises  the  said  second  party's  attention  is 
specially  called  to  the  above  clause,  and  to 
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the  following  clause.  It  Is  furtber  agreed 
by  both  parties  to  this  contract  that  the 
said  second  party  shall  take  the  above-de- 
scribed premises  In  their  present  condition 
knowing  the  premises  are  In  bad  repair,  and 
agreeing  to  make  such  repairs  and  Improve- 
meuts  as  are  necessary  at  his  own  (the  sec- 
ond party's)  expense,  and,  further,  to  re- 
quire no  repairs  or  Improvements  from  said 
owner  or  agent  It  Is  further  agreed  by  both 
parties  to  this  contract  that  the  said  second 
party  agrees  to  re-cover,  such  part  of  the 
building  as  Is  leaking  and  needs  re-covering, 
also  agrees  to  do  what  bracing  is  neces^ry 
to  keep  the  building  and  roof  in  a  strong  and 
substantial  manner,  and  agrees  that  this 
work  Is  to  be  done  within  the  next  60  days. 
All  repairs  and  Improvements  put  on  the 
premises  by  the  said  second  party  shall  be- 
come the  property  of  the  said  first  party. 
Said  second  party  agrees  to  release  said 
first  party  from  any  and  all  damages  to 
both  person  and  property  during  this  con- 
tract" 

C.  W.  Smith  and  M.  A.  Hale,  for  plaintiff 
In  error.  R.  B.  Blackburn,  for  defendant  in 
error. 

HUL.DEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(g  Qa.  App.  47U  > 

SHEPARD  V.  STATE.    (No.  2,971.) 
(Court  of  Api>eal8  of  Georgia.    Nov.  28,  19100 

(Syllahu*  hy  the  Court.) 

StTTFICIENCY  OF  EJVIDENCB. 

No  error  'of  law  appears,  ^d  the  verdict 
is  supiiorted  by  the  evidence. 

Error  from  Superior  Court  Terrell  Coun- 
ty;  W.  O.  Worrlll,  Judge. 

J.  W.  Shepard  was  convicted  of  crime,  and 
brings  error.    AfSrmed. 

M.  C.  Edjvarda  and  U.  A.  Wilkinson,  for 
plalntlfr  in  error.  J.  A.  Lalng,  Sol.  Gen.,  and 
B.  R.  Arnold,  for  the  State. 

HIIiLs  O.  J.    Judgment  affirmed. 


(8  aa.  App.  471) 

WILLIAMS  V.   STATE.     (No.  2,959.) 
(Oonrt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Svttahiu  ly  the  Court.) 

SuFncncNCT  or  Evidence. 

No  error  of  law  ia  complained  of,  and  the 
evidence  supports  the  verdict 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Sam  Williams  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  T>.  McNeil,  for  plaintiff  in  error.  W. 
J.  Grace,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


a 


(8  Oa.  App.  427) 
GEORGIA,  S.  &  P.  BY.  CO.  v.  PERRY. 
(No.   2,711.) 
(Court  of  Appeals  of  Georgia.     Nov.  29,  1910.) 

(Syllaiu*  by  the  Court.) 

TBIAL  (§J  251,  260*)— IKSTBUCTIONB.  •> 

The  assignmenls  of  error  as  to  the  charge 
of  the  court  -to  the  jury  are  without  merit,  and 
the  request  to  charge  was  fully  covered  in  the 
general  charge  given.  The  evidence  authorized 
the  verdict  and  there  was  no  error  in  refusing 
a  new  trial. 

Bd.  Note.— For  other  cases,  see  Trial,  Cent 
;.^f|  587-695,  651-669;    Dec.  Dig.  H  251, 

Error  from  City  Court  of  Cordele;  B.  F. 
Strozler,  Judge. 

Action  by  W.  T.  Perry  against  the  Georgia 
Southern  &  Florida  Railway  Compauy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Jno.  I.  Hall,  J.  E.'  Hall,  J.^  T.  HiU,  and  J. 
W.  Denuard,  for  plaintiff  In  error.  F.  O. 
Boatright  for  defendant  in  error. 

BUSSELL,  J.  Perry  brought  suit  against 
the  Georgia  Southern  &  Florida  Railway 
Company,  alleging  that  on  S^tember  8,  1909, 
he  was  approaching,  a  street  crossing  of  the 
defendant  comjiany's  tracks  riding  In  a  buggy 
as  a  switch  engine  of  the  defendant  was  ap- 
parently approaching  the  crossing.  He  stop- 
ped the  horse  until  the  switch  engine  had 
passed  the  crossing  acd  gone  some  50  or  60 
feet  beyond  it  when  he  started  to  drive  across 
the  crossing  himself.  The  petition  alleged 
that  Just  as  he  was  passing  over  the  cross- 
ing, the  switch  engine  was  started,  with  a 
loud  exhaust  and  escaping  steam,  directly 
toward  him.  His  horse  became  frightened  at 
the  noise,  steam,  and  the  approaching  en- 
gine, and  began  rearing  and  backing.  The 
plaintiff  looked  In  the  direction  of  the  en- 
gine, and  endeavored  to  give  warning  of  his 
perilous  situation;  but  neither  the  engineer, 
nor  the  fireman,  nor  any  other  person  In 
charge  of  the  engine,  or  In  the  railway  com- 
pany's service,  could  see  him.  When  the  en- 
gine was  almost  upon  him,  he  endeavored, 
in  order  to  save  bis  life,  to  Jump  from  his 
buggy  just  as  the  engine  struck  his  vehicle, 
but  fell  and  sustained  serious  Injuries.  In 
the  petition  the  following  acts  of  negligence 
are  alleged:  Negligence  in  suddenly  starting 
the  engine  ahead,  with  a  loud  exhaust  and 
escaping  steam.  In  the  immediate  vicinity  of 
a  public  and  much-traveled  crossing,  without 
keeping  a  lookout  to  see  If  any  person  or 
thing  was  about  to  cross  its  track  on  said 
street;  negligence  In  unnecessarily  allowing 
steam  to  exhaust  heavily  and  escape  from  said 
engine  so  near  to  a  public  crossing  as  to 
frighten  plaintiff's  horse,  necessitating  hla 
Jumping  from  his  vehicle ;  negllgoice  in  keep- 
ing no  lookout  ahead  of  the  engine;  and  neg- . 
ligence  in  not  having  the  engine  under  full 
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and  complete  control  in  approaching  Uie 
public  crossing,  so  as  to  be  able  to  stop  in 
time,  should  any  person  or  thing  be  crossing 
the  track  on  said  street.  It  is  alleged  that 
the  frightening  of  the  horse  by  the  unusual 
exhaust  of  steam,  the  failure  to  keep  a  look- 
out, and  the  failure  to  have  the  engine  un- 
der control,  each  caused  or  contributed  to  the 
plaintiff's  Injuries  and  damage.  The  suit 
was  for  $2,500.  The  defendant  filed  a  gen- 
eral denial  of  the  allegations  of  the  plain- 
tiff's petition,  with  the.  exception  of  those 
which  allege  the  defendant  to  be  a  corpora- 
tion, and  that  Fourteenth  avenue  Is  a  public 
street  In  the  city  of  Cordele.  The  evidence 
for  the  plaintiff  was  In  conformity  with  the 
anegatiou  of  the  petition,  and  tended  to  show 
that  the  engine  ran  into  the  plaintiff's  buggy.. 
The  railroad  company  introduced  testimony 
showing  that  the  plaintiff's  horse  backed  Into 
an  engine,  which  was  standing,  still  upon 
the  tracks  and  not  making  any  noise. 

The  motion  for  new  trial  avers  that  the 
court  erred  in  charging  the  jury  as  follows: 
"The  defendant  further  contends  that  the  en- 
gine made  no  loud  or  unusual  or  unnecessary 
noise,  or  in  fact  any  noise  at  all,  and  that 
the  accident  was  caused  by  the  horse,  as  it 
alleges  it  backed  the  buggy  into  the  engine, 
and  that  the  engine  was  standing  still  at 
the  time,  and  that  the  accident  was  entirely 
due  to  the  negligence  of  the  plaintiff  in  the 
case,  and  for  that  reason  the  defendant  con- 
tends that  it  Is  not  liable  to  the  plaintiff  for 
the  amount  that  was  alleged,  or  any  other 
amount  as  damages."  It  is  insisted  that 
the  defendant  made  no  such  contention,  and 
that  this  is  true  because  the  defendant's  an- 
swer is  a  mere  denial  of  the  several  para- 
graphs of  plaintiff's  petition.  It  is  true  that 
the  contentions  of  the  parties  are  generally 
to  be  shown'  from  their  pleadings,  and  that 
the  answer  of  thedefendant  In  this  case  does 
not  specifically  set  up  the  defense  to  which 
the  court  referred.  But  we  fall  to  see  where- 
in the  Instruction  quoted  above  could  have 
been  hurtful  to  the  defendant.  It  is  conced- 
ed by  counsel  for  the  plaintiff  in  error  that 
the  charge  of  the  court  would  have  afforded 
the  Jury  reason  for  disregarding  the^  plain- 
tiff's Injury  on  the  Idea  that  the  railway 
company,  was  not  liable  therefor,  and,  In 
fact,  the  Instruction  was  more  favorable  than 
the  defendant  was  entitled  to.  As  under- 
stood by  the  Jury,  contentions  can  be  pre- 
sented outside  of  the  pleadings,  by  the  course 
of  the  examination  of  the  witnesses,  and  by 
oral  argument  A  review  of  the  various  ex- 
ceptions to  the  charge  of  the  court  falls  to 
disclose  any  error  prejudicial  to  the  losing 
party  which  would  require  the  grant  of  new 
trial. 

The  court  was  requested  to  instruct  the 
•jury  that  there  could  be  no  recovery  for  the 
plaintiff,  unless  the  jury  believed  from  a 
preponderance  of  evidence   that  his   buggy. 


while  he  was  riding  across  the  crossing,  or 
while  attempting  to  ride  across  and  beyond  it, 
was  struck  and  run  Into  by  defendant's 
switch  engine,  which  was  being  operated  at 
the  time  of  collision.  The  jury  were  told 
more  than  once  in  the  course  of  the  charge 
that  the  plaintiff  could  not  recover,  if  he 
could  have  avoided  the  injury  by  the  exer- 
cise of  proper  care.  For  these  reasons,  we 
think  that  the  court  did  not  err  in  refusing 
a  new  trial. 
Judgment  affirmed. 


(8  Ga.  App.  430) 
FULTON  BAG  &  COTTON  MILLS  ▼. 
BOOZE.    (No.  2,778.) 
(Court  of  Appeals  of  Geon;ia.     Nov.  29,  1910.) 

'  fSvllabut  hy  the  Court.) 

Cektioram  (i   51*)— Filing  Exceptions  to 

Return. 

Exceptions  to  the  answer  of  the  magistrate 
"filed  in  writing,  specifying  the  defects,  and 
notice  thereof  given  ttf  the  opposite  party  before 
the  cate  it  called  in  itt  order  for  a  hearing,"  are 
filed  in  time;  and  where  these  requirements 
of  the  statute  have  been  Complied  with,  the 
judge  of  the  superior  court  erred  in  refusing 
to  •wlow  the  exceptions  Ijecause  they  were  "not 
AUd  at  the  first  term."  Civ.  Code  3883.  S  4647 ; 
Thomas  v.  State,  7  Ga.  App.  637,  67  S.  E.  894 ; 
Ford  V.  Toomer,  116  Ga.  795,  43  S.  E.  45. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  138;    Dec.  Dig.  §  54.»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  the  Fulton  Bag  &  Cotton 
Mills  and  Frank  Booze.  Frpm  the  judg- 
ment the  Cotton  Mills  applied  for  a  writ  of 
certiorari.  From  a  denial  of  the  writ,  it 
brings  error.     Reversed. 

Slaton  &  Phillips  and  Virlyn  B.  Moore,  for 
plaintiff  In  error.  J.  E.  &  L.  F.  McClelland, 
for  defendant  In  error. 

HILL,  C.  J.    Judgment  reversed. 


(S  Oft.  App.  426) 
PIERCE  V.  SOUTHERN  RT.  (30.  (No.  2,610.) 
(Court  of  Appeals  of  Georgia.     Nov.  29,  1910.) 

fSyUabu*  &v  the  Court.) 
1.  Negligence  (§  141*)— Contbibtjtoky  Neo- 

LIQENCE  OF  MiNOB — OBDINABY  CaBB. 

While  the  standard  of  care  required  of  chil- 
dren is  "due  care"  according  to  age  and  ca- 
?iacity,  it  Is  not  reversible  error,  in  a  clear  case, 
or  the  court  to  instruct  the  jury,  where  the 
injured  child  was  15  years  old  at  the  time  of 
the  injury,  that  if  the  child,  by  the  exercise  of 
"ordinary  care,"  could  -have  avoided  the  con- 
sequences of  the  defendant's  negli$rence,  there 
conid  be  no  recovery.  It  is  hardly  probable 
that  the  jury  was  misled  by  the  rather  shadowy 
distinction  between  "due  care"  and  "ordinary 
care,"  or  thought  that  "ordinary  care"  in  the 
case  was  a  higher  measure  of  prudence  than 
"due  care." 

[Ed.   Note. — For  other  cases,  see  Negligence, 
Cent.  Dis.  SS  383-,300:   Dec.  Dig.  |  141.*] 
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2.  Ebbob  Not  Shown— Sufficiency  of  Evi- 

DBNCB. 

The  foregoing  is  the  only  error  of  law  com- 

Slained  of,  and  the  evidence  supports  the  ver- 
ict 

ESrrorfrom  City  Court  of  Floyd  County; 
H.  Hamilton,  Judge. 

Action  by  M.  J.  Pierce  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirm- 
ed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  Maddox,  McK^amy  &  Shu- 
mate and  Geo.  A.  H.  Harris  &  Sons,  for  de- 
fendant in  error. 

BILL,  C.  J.    Judgment  affirmed. 


(8  Ga.  App.  425) 

DICKEY  ▼.  LOTT.     (No.  2.597.) 
(Court  of  Appeals  of  Georgia.    Not.  29,  1910.) 

(Syllaius  by  the  Court.) 

1.  Appeai,  and   B^bob   ({   1041*)— Habmless 
Ebbob— Refusal  of  I>ilatoby  Plea. 

Even  if  the  court  committed  error  in  re- 
fasing  to  allow  a  plea  that  the  debt  sued  for 
was  not  due  by  the  defendant  individually,  but 
by  a  partnership  of  which  he  was  a  member, 
because  the  plea  was  dilatory,  and  should  have 
beeii  filed  at  the  first  term,  yet  the  error  was 
entirely  harmless,  in  view  of  the  fact  that  the 
coQrt  permitted  the  defendant  to  introduce  evi- 
dence that  the  debt  was  not  due  by  him  indi- 
vidually, but  by  his  partneishit>,  and  distinctly 
charged  the  jury  that,  unless  they  found  from 
the  evidence  that  the  debt  was  that  of  the  de- 
fendant individually,  they  could  not  find  a  ver- 
dict in  favor  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  4106-4109;  Dec.  Dig.  { 
1041.*] 

2.  Bbview  ojh  Asteal. 

The  controlling  issues  in  this  case  were 
questions  of  fact,  on  wtiich  the  evidence  was  in 
conflict,  and  the  court  presented  the  law  ap- 
plicable to  these  issues  clearly,  accurately,  and 
fairly  to  the  jury.  There  appears  no  material 
error  of  law,  and  no  reason  is  shown  why  the 
verdict  approved  by  the  court  should  be  set 
•side  and  another  trial  granted. 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Action  between  Lon  Dlclcey  and  Jesse  Lott 
From  the  Judgment,  Didcey  brings  error. 
Affirmed. 

Otis  H.  EllEins,  for  plaintiff  in  error.  A.  J. 
McDcmald,  Levi  O'Steen,  and  Jesse  Grant- 
ham, for  defendant  in  error. 

HILLy  CS.  J.    Judgment  affirmed. 


(S  Oa.  App.  42$) 

W.  H.  HOWARD  PIANO  CJO.  t.   BROWN. 

(No.  2,700.) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syllabut  by  the  Court.) 

1.  Answeb— Sufficiency. 

There  was  no  error  in  overruling  the  mo- 
tion to  strike  certain  parts  of  the  answer. 


2.  Appeal  and  Ebbob  (J  588*)— Bbikf  of  Evi- 

DENCEJ— Insufficiency. 

The  grounds  of  the  motion  for  new  trial 
depend  upon  a  consideration  of  the  evidence,  and 
trhat  purports  to  l)e  a  brief  of  the  oral  evidence 
is  interspersed  with  objections  to  testimony  and 
rulings  of  the  court  thereon,  and  there  is  no  ef- 
fort whatever  to  brief  the  documentary  evi- 
dence. These  grounds  of  error  will  not  be  con- 
sidered, and  the  judgment  of  the  trial  court  will 
be  affirmed.  Civ.  Code  1895,  f  5488;  Albany 
&  Northern  Ry.  Co.  v.  Wheeler,  6  Ga.  App.  270, 
64  S.  E.  1114;  Wright  v.  State,  3  Ga.  App. 
C63,  60  S.  E.  329;  Hathcock  v.  McGouirk,  110 
Ga.  980,  47  S.  E.  503. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Brroj^  Cent.  Dig.  H  2607-2610;    Dec.  Dig.  { 

Error  from  City  Court  of  CJovlngton;  W. 
H.  Whaley,  Judge. 

Action  by  the  W.  H.  Howard  Piano  Com- 
pany against  S.  A.  Brown.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

C.  B.  Rosser,  Jr.,  for  plaintiff  In  errw. 
A.  D.  Meador,  for  defendant  In  error. 

HILL,  O.  J.    Judgment  affirmed. 


(S  Oa.  App.  4») 

MAFFETT  ▼.  ROME  PANTS  FACJTORY. 

(No.  2,739.) 

(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syllalut  by  the  Court.) 

Appeal  and  Ebbob  ({  1028*)— ELabuless  Eb- 
bob. 

The  evidence  demanded  the  verdict  as  di- 
rected, and  any  error  of  law  was  immaterial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4034 ;  Dec.  Dig.  {  1028.*] 

Error  from  City  Court  of  Oglethorpe;  R. 
L.  Greer,  Judge. 

Action  between  J.  D.  Maffett  and  the 
Rome  Pants  Factory.  From  the  Judgment, 
Maffett  brings  error.    Affirmed. 

Jere  M.  Mo<)re,  for  plaintiff  in  error.  Jule 
Felton,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(«  Ga.  App.  4fi4) 

POWELL  ▼.  CITY  OF  ATLANTA. 

(No.  2.885.) 

(Oonrt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Byttahut  by  th«  Court.) 
Cebtiorabi  (j  42*)— Failure  to  Fius  Afti- 
davit— Denial  of  Wbit. 

The  fietitioner  not  having  made  and  filed 
the  affidavit  required  by_  law,  the  judge  did  not 
err  in  refusing  to  sanction  the  petition  for  cer- 
tiorari and  in  denying  the  writ 

[Ed.  Note. — B\>r  other  cases,  see  Certiorari, 
(3«it  Dig.  I  76;   Dec,  Dig.  §  42.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

R.  E.  Powell  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta.    From  an 


'For  other  cases  see  aame  topic  and  ncUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  SerleB  &  Rep'r  Index** 
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order  refusing  certiorari,  be  brings  error.    Af- 
firmed. 

R.  J.  Jordan,  for  plaintiff  In  error.  J.  h. 
Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  436) 

PRATOR  V.  SlTATEJ. 
<Conrt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Svllobus  iv  the  Court.) 

Criminal  Law  (§§  941,  942*)— New  TbiaI/- 
Newlt  Discovered  Evidence  — Cumula- 
tive and  Impeachinq  Evidence. 

A  new  trial  will  not  be  granted  upon  newly 
discovered  evidence  which  Is  merely  cumalative 
or  impeaching;  and  especially  should  this  rule 
not  be  relaxed  when  the  newly  discovered  evi- 
dence is  practically  identical  with  testimony  al- 
ready adduced  on  the  former  trial,  and  there  can 
be.  no  reasonable  probability  tbat  there  will  be 
a  ditFerent  result  upon  another  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2328-2332;  Dec  Dig.  {$ 
941,  942.*] 

Error  from  Superior  Court,  Upson  County ; 
E.  J.  Reagan,  Judge. 

Forrest  Prator  was  convicted  of  sbootlng 
at  another,  on  a  charge  of  assault  with  Intent 
to  murder,  and  be  brings  error.    Affirmed. 

'  Claude  WorrlU,  for  plaintiff  In  error.    J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  Prator  was  Indicted  for  as- 
sault with  intent  to  murder,  and  convicted 
of  shooting  at  another.  All  grounds  of  the 
motion  for  new  trial  were  apparently  aban- 
doned, except  that  of  newly  discovered  evi- 
dence. The  newly  discovered  evidence  la  to 
the  effect  that  one  Harvey,  the  main  witness 
for  the  prosecution  and  the  person  who  was 
shot  at,  stated  to  the  witness  whose  testi- 
mony is  sought  to  be  produced  upon  another 
hearing  that  he  was  starting  to  the  defend- 
ant with  his  ax,  and  still  advancing  upon 
him  (although  repeatedly  requested  to  stop), 
at  the  time  that  the  defendant  fired  his  pis- 
tol. It  does  not  appear  from  the  affidavit  of 
the  newly  discovered  witness  that  Harvey 
was  making  any  attempt  to  use  his  ax,  or 
that  he  admitted  that  he  Intended  to  use  it 
at  the  time  that  Prator  shot  him.  It  is  plain 
that  this  evidence  Is  merely  impeaching,  and 
therefore  affords  no  ground  for  the  grant  of 
a  new  trial.  Of  course,  there  are  some  cases 
In  which  newly  discovered  testimony,  which 


is  also  impeaching,  may  afford  good  ground 
for  the  grant  of  a  new  trial ;  that  Is,  where 
material  statements  may  be  disproved  by 
the  newly  discovered  evidence.  But  a  new 
trial  should  not  be  granted  where,  as  In  the 
present  case,  the  testimony — even  If  Its  im- 
peaching character  be  disregarded— is  mere- 
ly to  the  same  effect  as  testimony  already 
adduced  on  the  previous  Investigation. 

Id  the  case  at  bar  the  Jury  not  only  bad 
the  statement  of  the  defendant  that  Harvey 
was  advancing  upon  him  with  the  az  at  the 
time  that  the  defendant  shot  him,  but  there 
was  positive  testimony  to  that  effect  which 
was  undisputed.  The  Jury  gave  the  defend- 
ant the  benefit  of  the  most  favorable  theory 
which  the  testimony  would  support ;  that  Is, 
that  there  was  a  mutual  intent  to  fight  on  the 
part  of  both  of  the  parties  tO'  the  quarrel. 
Neither  under  the  testimony  as  delivered 
upon  the  trial  nor  under  the  newly  discovered 
evidence  could  the  defendant  be  Justified  In 
shooting  Harvey  by  reason  of  the  fact  that 
be  had  an  az  In  his  band  as  he  came  towards 
the  defendant,  when  he  was  too  far  off  to  use 
an  ax,  and  when,  according  to  the  testimony, 
he  was  making  no  effort  to  do  so.  The  Judge 
did  not  err  in  refusing  a  new  trlaL 

Judgment  affirmed. 

(8  Oa.  App.  427) 
60UTHBBN  RT.  CO.  v.  RICHEY. 
(No.  2»700.) 
(Court  of  Appeals  of  Georgia.    Nov.  29^  1910.) 

(Svllaiut  Iv  the  Court  J 

Railroads  ({  441*)  —  Neoligercb— Animals 

On  Track. 

The  only  reasonable  inference  from  the  evi- 
dence  was  that  the  plaintiff's  mole  was  killed 
by  the  running  of  the  defendant's  locomotive 
and  cars,  and  the  presumption  of  negligence 
raised  thereby  under  section  2321  of  the  Civil 
Code  of  1S95,  was  not  satisfactorily  rebutted. 
There  is  no  complaint  of  any  error  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent.  Dig.  SI  1575-1505;   Dec.  Dig.  i  441.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  L.  C.  Richey  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff,  and  defendant  brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Sons  and  Maddox,  Mc- 
Camy  &  Shumate,  for  plaintiff  in  error. 
Lipscomb,  Willingham  &  Wright,  for  defend- 
ant  In  error. 

HILL,  G.  J.    Judgment  affirmed. 
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(168  N.  C.  418) 

BOLLINGER  r.  RADER  ct  nx. 

(Bnpreme  Court  of  North  Car<^na.     Nor.  3(\ 
1910.) 

1.  Death  (I  89*)  — Aotionb  fob  NEouoEira 
Death  — Action  bt  Aduinibtkatob— Dam-' 

A0E3. 

A  father,  suing  under  Revisal  190{),  §§  59, 
60,  as  administrator  of  his  deceased  infant 
daughter,  for  her  wrongful  death,  may  not  re- 
cover damaees  for  mental  an^^uish  or  for  loss 
of  services. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  8  118;    Dec.  Dig.  S  80.»] 

li.  Pabent  and  Child  (§■  13*)— Liability. 

Parents,  whoae  son  has  been  discharged  by 
the  authorities  of  a  hospital  for  the  insane,  are 
not  liable  for  a  homicide  subsequently  commit- 
ted by  him,  in  the  absence  of  evidence  that  they 
could  have  reasonably  anticipated  the  act  of 
the  son,  because  of  a  change  in  his  condition 
subsequent  to  Lis  discharge. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  %  13.*] 

8.  Insane   Pkrbons   (J  80*)— Tobto- Llabil- 

ITT. 

An  Insane  person  is  liable  for  torts  com- 
mitted by  him,  and  he  is  drilly  liable  for  a 
homicide  committed  by  him. 

[EM.  Note.— For  other  cases,  see  Insane  Per- 
•ons,  Cent.  Dig.  |  142;    Dec.  Dig.  i  80.*] 

Appeal  from  Superior  Court,  Catawba 
County;    Webb,  Judge. 

Action  by  W.  A.  Bollinger,  as  administra- 
tor of  Willie  L.  Bollinger,  deceased,  a  minor 
child,  against  W.  P.  Rader  and  wife.  From 
a  Judgment  of  nonsuit,  plaintilC  ap{»eais. 
A£Brmed. 

A.  A.  Wbltener,  for  appellant  M.  H. 
Tount,  W.  C  Feimstep,  and  W.  A.  Self,  for 
appellees. 

CLARK,  <3.  J.  This  Is  an  action  for 
wrongful  death  against  the  mother  and  fa- 
ther of  an  insane  person  who  committed  a 
homicide.  The  action  for  the  same  matter 
by  the  plaintiff  against  the  superintendent 
and  directors  of  a  hospital  for  the  insane 
was  before  this  court  in  151  N.  O.  383,  66 
S.  E.  314.  The  demurrer  as  to  them  was 
sustained,  and  the  action  is  now  prosecuted 
as  to  these  defendants  alone.  At  the  close 
of  the  evidence,  the  judge  directed  a  non- 
suit;   and  the  plaintiffs  appealed. 

This  action  Is  brought  by  the  adminis- 
trator, under  Revisal  19(»,  M  69,  60.  The 
judge  properly  disallowed  the  evidence  of- 
fered tending  to  show  mental  anguish,  or 
loss  of  services.  "Such  damages  can  be  as- 
sessed only  in  an  action  brought  by  plain- 
tiff In  his  own  name,  if  at  all."  Byrd  v. 
Express  Co.,  139  N.  C.  273,  61  S.  B.  851. 

The  evidence  falls  to  show  that  the  de- 
fendants were  In  any  way  responsible  for  the 
unfortunate  killing  of  plaintiff's  daughter  by 
their  Insane  son,  Lonnie  W.  Rader.  The 
eon  had  been  regularly  disdiarged  by  the 
authorities  of  the  hospital,  upon  whom  the 
law  Imposed  the  duty  of  determining  wheth- 
er or  not  a  patient  was  safe  to  be  at  large. 


These  defendants  had  the  right  to  rely  np- 
on  the  Judgment  of  the  hospital  authorities, 
unless  there  had  been  a  subsequent  change 
In  their  son's  condition,  which  is  not  shown. 
The  homicide  was  not  the  natural  and  logi- 
cal consequence  of  Lonnie  W.  Rader  being 
at  large.  As  was  said  In  this  case  in  L'il 
N.  C.  386,  66  S.  E.  315:  "The  discharge  of 
Rader,  his  absence  from  the  hospital,  his 
presence  in  Catawba  county,  and  at  the 
church  on  the  day,  of  the  homicide,  was  a 
mere  condition,  which  accompanied,  but  did 
not  cause,  the  Injury." 

The  evidence  does  not  show  that  the  de 
fendants  could  have  reasonably  anticipated 
the  act  of  Lonnie,  who  was  at  church  that 
day,  In  ordinary  course,  and  who  had  been 
Invited  to  be  there  by  the  plaintiff.  Upon 
a  review  of  the  evidenoe,  we  are  of  opinion 
that  his  honor  did  not  err  in  holding  that  H 
was  not  sufficient  to  be  submitted  to  tb« 
Jury  in  the  support  of  an  allegation  that 
the  homicide  was  caused  by  the  negligence 
of  the  defendants. 

Lonnie  W.  Rad^r  was  24  years  of-  age. 
Still  there  might  have  been  circumstances 
which  would  have  tended  to  show  such  gross 
negligence  on  the  part  of  those  in  charge  of 
him  as  would  have  made  them  liable  for  a 
result  which  they  might  have  reasonably 
anticipated.  But  such  Is  not  the  case  here. 
Of  course,  Lonnie  W.  Rader  himself.  If  he 
has  any  estate,  would  be  liable  for  damages 
sustained  from  any  tort  committed  by  him. 
Moore  v.  Home  (at  this  term)  69  S.  E.  409. 

The  judgment  of  the  nonsuit  is  affirmed. 


(1S3  N.  C.  607) 
MINTBR  ▼.  SOUTHERN  EXPRESS  CO. 
et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  30, 
1910.) 

Malicious  Prosecution  (S  42*)  —  Liabilitt 
OF  Cobporation— Acts  of  Agents. 

An  express  company  is  not  liable  for  the 
wrongful  act  of  its  agents  at  its  office  in  a 
city,  in  charge  of  its  business  there,  in  causing 
the  arrest  of  one  for  larceny  from  the  office, 
unless  it  authorized   or  ratified  the  act. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Ont  Dig.  {{  83-86;   Dec.  Dig.  i 

Appeal  from  Superior  Court,  Mecldenburg 
County;   Long,  Judge. 

Action  by  James  B.  Mintsr  against  the 
Southern  Express  Company  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  interposed  by  the  defendant 
named,  plaintiff  appeals.    Affirmed. 

TiUett  &  Guthrie,  for  ap];)ellant  Burwell 
&  Cansler,  for  appellees. 

BROWN,  J.  The  complaint  alleges  that 
the  Southern  Express  Company  maintained 
offices  in  the  city  of  Charlotte  at  the  South- 
ern Railway  station;   that  Kreeger  was  the 
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nlgbt  foreman,  and  Rust  was  the  night 
watchman  of  the  express  company,  and  that 
they  were  in  charge  of  the  business  and 
had  cnstody  and  care  of  the  property  of 
the  express  company;  that  Rust,  agent  and 
night  watchman  of  the  express  company, 
charged  the  plaintiff  with  stealing  a  keg  of 
whisky  from  the  express  company;  that 
Bust,  agent  and  night  watchman  of  the  ex- 
press company,  swore  out  and  caused  to  toe 
Issued  a  warrant  for  the  arrest  of  the  plain- 
tlCT,  charging  the  larceny,  from  the  express 
company  of  tlie  whisky,  and  that  lie  also 
swore  out  and  caused  to  be  issued  a  search 
warrant  for  the  search  of  the  plaintiff's 
premises  for  the  whisky;  that  in  swearing 
out  the  warrant  of  arrest,  and  the  search 
warrant.  Rust  was  acting  under  the  orders 
or  Instructions  of  Kreeger,  foreman,  and  was 
also  acting  as  the  employ^  of  the  express 
company;  that  under  the  said  warrants 
Rust  went  with  two  policemen  to  the  sleep- 
ing room  of  the  plaintiff  and  made  search 
for  the  whisky.  The  defendant  demurred,  on 
the  ground  that  it  is  not  alleged  in  the  com- 
plaint- that  the  express  company  authorized 
or  ratified  the  acts  of  its  agents  and  em- 
ployes. 

We  deem  it  unnecessary  to  do  more  than 
to  refer  to  the  elaborate  discussion  of  this 
question  by  Mr.  Justice  Walker  in  Daniel 
V.  Railroad,  136  N.  C.  517,  48  S,  E.  816,  67 
li.  R.  A.  466  and  to  the  very  apt  quotation 
therein  from  the  opinion  of  Justice  Black- 
bum  In  Allen  v.  Railroad,  L^  R.  6  Q.  B. 
65.  In  sustaining  the  demurrer,  his  honor 
followed  well-established   precedenta. 

Affirmed. 

(1S3  N.  C.  E17) 

JON^S  et  al.  ▼.  SHOIiL  et  al. 

(Supreme  Court  of  North  Carolina.     Noy.  30, 
1910.) 

1.  Taxation  (J  838*)— Asskbsmisnt  of  Omit- 
ted Propertt — Statutes. 

Under  Laws  1893,  c  296,  i  28,  authorizing 
the  chairman  of  the  board  of  commissioners  to 
charge  all  persons  failing  to  list  their  property 
with  double  the  tax  unless  excuse  for  their  fail- 
ure is  made  on  or  before  the  first  Monday  in 
October,  the  chairman  may  insert  in  the  tax 
list  property  not  listed  by  the  owner,  and  an 
order  of  the  board  entered  on  the  first  Monday 
of  October  showing  that  the  property  of  a  num- 
ber of  persons  was  listed  and  double  taxes  as- 
sessed for  failure  of  the  owners  to  list,  and  di- 
recting the  sheriff  to  collect  the  double  taxes,  is 
valid  and  the  sheriff  mast  comply  therewith. 

[EU.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  {  838.*] 

2.  Taxation  (|  699*)— Tax  Salics— Right  to 
Redeem. 

An  infant  who  does  not  avfiil  himself  ot 
the  right  to  redeem  from  a  tax  sale  within  the 
year  after  attaining  full  age,  as  authorized  by 
I>aws  1895,  c.  119,  {  60,  has  lost  his  right  to 
redeem  and  he  is  on  the  same  footing  as  adult 
owners  who  fail  to  redeem  within  the  time 
prescribed  for  redemption. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  f  699.*] 


3.  Taxation  (J  696*)— Tax  SA-i.E8— Riort  to 
Redeeu. 

The  rifcht  of  redemption  from  a  tax  sale 
does  not  exist  except  as  permitted  by  statute, 
and  the  right  can  be  asserted  only  in  the  cases 
and  under  the  circumstances  prescribed  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1392;   Dec.  Dig.  {  695.*] 

4.  Taxation  (|  696*)— Tax  Sales— VAunrrr. 

A  tax  sale  made  while  Laws  1895,  c.  119, 
not  requiring  the  purchaser  to  give  notice  to 
redeem,  was ,  in  force  is  not  invalid  because  a 
three  months'  notice  to  redeem,  as  required  by 
Laws  1897,  c.  169,  !  64,  which  went  into  op- 
eration only  one  month  before  the  expiration  of 
the  time  to  redeem,  was  not  given,  though  the 
act  is  applicable  to  prior  sales,  since  it  could 
not  be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  §  696.*] 

5.  Statutes  (8  263*)  —  Oonstbuction— Pbos- 
PECnVE  Opebation. 

A  statute  must  be  construed  to  be  pros- 
pective in  its  operation,  unless  the  contrary  in- 
tention is  clearly  expressed  therein. 

[EM.  Note.— For  other  caoes,  see  Statutes, 
Cent.  Dig.  §  344 ;   Dec.  Dig.  %  263.*] 

6.  Taxation  (S  765*)  — Tax  Sales  —  Deeds— 
Vamditt. 

Under  Revisal  1905,  {  950,  authorizing  the 
sheriff  after  his  term  to  execute  a  deed  of  land 
sold  by  him  by  virtue  of  his  office  during  his 
terra,  a  tax  deed  in  statutory  form  executed  by 
a  sheriff  after  the  expiration  of  tii«  term,  where- 
by he  conveyed  land  sold  for  taxes  during  his 
term,  is  valid  and  its  recitals  ere  within  the 
statute  making  certain  recitals  conclusive  and 
other  recitals  presumptive  evidence. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  765.*] 

Appeal  from  Superior  Conrt,  Wataaga 
County;  Webb,  Judge. 

Action  by  W.  L.  Jones  and  others  against 
James  M.  Shull  and  others.  Prom  a  Judg- 
ment for  plaintiffs,  certain  of  the  defendants 
appeal.    Reversed  and  new  trial  ordered. 

.This  action  was  brought  to  try  the  title 
to  certain  lands  described  In  the  complaint 
and  in  the  possession  of  the  defendants,  Shull 
and  Gragg.  During  the  trial  a  voluntary 
nonsuit  was  taken  as  to  all  the  defendants 
except  the  two  above  mentioned.  The  plain- 
tiffs, after  making  the  usual  allegations  of 
title  and  right  of  possession  in  them  as  the 
heirs  at  law  of  W.  C.  Jones,  whom  it  is  al- 
leged died  in  1894,  seised  and  possessed  of  the 
land,  further  allege  that  the  defendants 
claim  title  under  a  tax  deed  executed  to 
them  by  the  sheriff  of  Watauga  county  and 
allege  that  the  said  deed  is  invalid  (1)  be- 
cause the  land  was  not  listed  for  taxes  and 
was  not  assessed  for  the  year  for  which  it 
was  sold ;  (2)  that  no  notice  of  sale  was  serv- 
ed upon  plaintiffs  or  upon  any  one  represent- 
ing them ;  (3)  that  no  advertisement  of  said 
land  was  made ;  (4)  that  no  notice  to  redeem 
was  given  or  served  upon  the  plaintiffs  or 
any  one  in  their  behalf;  (5)  tiiat  several 
years  elapsed  between  th«  date  of  the  sale 
and  the  date  of  the  deed ;  (6)  that  the  sheritF 
making  the  sale  was  not  the  sheriff  at  ttMt 
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time  tbe  deed  was  made;  (7)  tbat  the  plaln- 
tlCb,  heirs  at  law  of  W.  C.  Jones,  were  at 
the  time  of  the  sale  and  the  date  of  the 
sherlfiTs  deed  femmes  covert  or  minors.  The 
defendants  denied  the  allegations  of  title  in 
theplainUfiTs  and  averred  the  regularity  and 
validity  of  the  sherifTs  deed  to  the  defendant 
Shull ;  the  other  defendant  claiming  under 
him.  The  plaintiffs  offered  a  grant  from  the 
state,  dated  August  10,  1883,  to  W.  C.  Jones 
and  Robert  Munday  covering  the  land  in 
controversy;  a  deed  from  Munday  to  Jones 
for  his  share  in  the  land;  the  death  in  1894 
of  Jones,  and  thab  the  femme  plaintiffs  were 
his  heirs  at  law.  The  defendants  offered 
the  deed  from  D.  F.  Baird,  ex-sberiS  of  Wa- 
tauga county,  to  J.  M.  Shnll,  dated  March 
■  10,  1899;  this  deed  recited  the.  assessment  of 
taxes  on  the  land,  describing  it ;  the  nonpay- 
ment of  the  taxes  assessed;  the  levy  on  the 
land  for  unpaid  taxes ;  the  return  of  the  list 
of  levies  to  the  clerk  of  the  superior  court; 
the  advertisement  and  notice  of  sale  as  re- 
quired by  law;  the  sale  at  the  courthouse 
door  on  April  6,  1896,  and  the  purchase  by 
Shull,  the  payment  of  the  amount  by  him, 
and  the  failure  to  redeem.  The  minutes  of 
the  board  of  commissioners  of  Watauga  coun- 
ty at  their  regular  meeting  on  October  7, 
1893,  were  offered,  showing  that  the  property 
of  a  number  of  persons,  including  the  land 
in  controversy,  was  listed  and  double  taxes 
assessed  against  it  for  failure  of  the  owners 
to  list,  and  order  passed  directing  the  sheriff 
to  collect  the  double  taxes;  also  a  similar 
order  made  October  5,  1804,  which  his  honor 
excluded,  and  defendant  excepted.  The  de- 
fendants offered  D.  F.  Baird,  ex-sheriff,  who 
testified,  among  other  things,  that  the  order 
of  the  commissioners  was  delivered  to  him 
by  the  register  of  deeds;  that  he  advertised 
and  sold  the  land  as  recited  in  bis  deed  to 
Shull,  having  pursued  the  legal  requirements; 
that  certificate  of  sale  was  dated  April  6, 
1S96,  and  was  offered  In  evidence;  that  he 
notified  the  husband  of  one  of  the  plaintiffs, 
in  whose  name  for  all  of  them  the  land  was 
assessed,  of  the  nonpayment  of  taxes,  that 
the  land  had  been  sold  and  that  unless  it 
was  redeemed  he  would  make  the  deed  to 
Shull.  The  defendant  Shull  testified  that  he 
wrote  one  of  the  heirs  at  law  that  the  land 
had  been  sold  for  taxes  and  he  had  bought 
it  At  the  conclusion  of  the  evidence,  his 
honor  stated  that  he  would  hold  as  a  matter 
of  law  that  the  deed  from  D.  P.  Baird,  ex- 
sheriff,  was  invalid  and  did  not  divest  the 
title  of  plaintiffs,  and  accordingly  Instructed 
the  Jury  that  If  they  believed  the  evidence, 
to  answer  the  issue  of  title  in  favor  of  the 
plaintiffs.  The  defendants  excepted,  and 
from  the  judgment  rendered  appealed  to  this 
court 

L.  D.  liowe  and  F.  A.  lAnney,  for  appel- 
lants. 

MANNING,  J.    We  think  the  ruling  of  bis 
bonor  was  erroneous.    It  was  competent  to 


show  that  the  land  In  controversy  had  not 
been  listed  by  the  owners  for  the  tax  years 
1893  and  1S94,  and  that  the  chairman  of  the 
board  of  commissioners  bad  Inserted  in  the 
list  such  property  as  bad  not  been  listed 
by  the  owners,  with  the  names  of  the  per- 
sons supposed  to  be  liable,  and  to  charge 
against  such  property  double  the  tax  with 
which  it  would  otherwise  be  chargeable. 
The  orders  of  the  board  of  commissioners, 
entered  on  the  first  Mondays  of  October, 
1893  and  1894,  were,  therefore,  competent, 
and  it  became  the  duty  of  the  sheriff  to  col- 
lect the  taxes  assessed  against  the  laud  in 
controversy — the  legal  tax  embracing  the 
double  charge  for  failure  to  list.  Section  28, 
c.  296,  Pub.  Laws  1893.  It  was  error 
to  exclude  this  evidence.  It  appears  that 
two  of  the  plaintiffs  were  minors  at  the  death 
of  their  father,  W.  O.  Jones,  in  1894,  and  that 
they  were  still  minors  at  the  date  of  the  sale 
and  deed  by  the  sheriff.  Section^  60,  c.  119, 
Acts  1895,  the  act  in  force  at  the  time  the 
sale  for  taxes  was  made,  provides:  "Infants, 
idiots  and  Insane  persons  may  redeem  any 
land  belonging  to  them  from  such  sale  with- 
in one  year  (after  the  expiration  of  such 
disability  on  like  terms  as  if  the  redemption 
had  been  made  within  one  year)  from  the 
date  of  said  sale,"  etc.  But  it  appears  from 
the  evidence  that  these  two  minors  did  not 
avail  themselves  of  this  provision  in  their 
favor,  for  no  offer  to  redeem  was  made  with- 
in the  year  after  they  attained  their  major- 
ity, nor  for  several  years  thereafter,  and 
only  in  the'  complaint  filed  in  this  action. 

In  McMillan  v.  Hogan,  129  N.  C.  314,  40  S. 
m  63,  this  court  said:  "Jn  the  United  States 
Supreme  Court  (Keely  v.  Sanders,  99  U.  S. 
441,  445  [25  U  Ed.  327])  it  is  held  that  the 
right  of  redemption  from  tax  sales,,  althougb 
it  is  to  t>e  i^garded  favorably,  does  not  ex- 
ist, except  as  permitted  by  statute.  The  same 
is  held  in  Levi  v.  Newman,  130  N.  Y.  IJ  [28 
N.  B.  660] ;  Smith  v.  Macon,  20  Ark.  17;  Mc- 
Qee  V.  Bailey,  86  Iowa,  513  [53  N.  W.  309] ; 
Metz  V.  Hipps,  96  Pa.  15."  Cooley  on  Taxa- 
tion (Ist  Ed.)  364,  cited  by  the  court,  is  to  the 
same  effect;  the  author  saying  the  right  to 
redeem  "is  to  be  asserted  only  in  the  cases 
and  under  the  circumstances  which  are  there 
prescribed."  All  plaintiffs,  therefore,  are  on 
the  same  footing  and  their  rights  are  to  be 
determined  alike.  The  tax  sale  and  deed, 
the  validity  of  which  is  impeached  in  this 
action,  were  made  under  provisions  of  the 
act  of  1895,  c.  119. 

In  King  v.  Cooper,  128  N.  O.  347,  38  S.  E. 
924,  this  court  said:  "In  the  original  act  of 
1887  [Laws  1887,  c.  137],  which  is  vei-y  near- 
ly a  copy  from  the  reformed  system  prescrib- 
ed for  tax  sales  In  Nebraska,  there  was  a 
salutary  provision  (section  69)  which  re- 
quired tbat  the  purchaser  of  lands  at  tax 
sales,  or  his  assigns,  should  three  months 
before  the  expiration  of  the  time  of  redemp- 
tion, serve  a  writtm  or  printed  notice  of  bis 
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pnrchase  on  the  person  In  actual  possession 
of  the  land,  and  also  on  the  person  In  whose 
name  the  land  was  assessed.  This  provision 
was  omitted  In  the  acts  regulating  the  sale 
of  land  for  taxes  In  1889,  1891,  1893,  and 
1895.  Attention  having  been  called  to  the 
omission  by  this  court  In  Sanders  y.  Earp, 
118  N.  C.  275  [24  S.  E.  8],  this  clause  was 
reinserted  by  chapter  169  of  the  act  of  1897, 
In  which  it  constitutes  sections  64  and  65." 
And  it  is  further  held  In  that  decision  that 
where  snch  written  or  printed  notice  is  re- 
quired to  be  proven,  it  must  be  proven  by  the 
purchaser  as  a  condition  precedent,  and 
there  is  no  presumption  arising  from  any 
provision  of  the  law  that  such  notice  was 
jjriyen  as  required.  This  case  has  been  ex- 
pressly approved  In  Matthews  v.  Fry,  141  N. 
O.  682,  54  S.  Ei.  379 ;  Eames  v.  Armstrong,  146 
N.  G  1,  69  a  B.  165,  125  Am.  St  Rep.  436 ; 
Warren  v.  WUUford,  148  N.  a  474,  62  S.  E. 
697. 

Conceding  there  was  no  evidence  that  such 
notice  was  given  as  required  by  section  64, 
c.  169,  Acts  1897,  no  snch  notice  was  re- 
quired by  the  act  of  1895,  and  the  section 
of  the  Acts  of  1897  was,  by  its  terms,  pros- 
pective only.  But  as  that  act  went  into  ef- 
fect only  one  month  before  the  time  for  re- 
demption had  expired,  even  if  the  act  were 
not  exclusively  prospective  in  its  operation, 
the  purchaser — the  defendant  Shull — could 
not  have  complied  with  its  provisions ;  he 
could  not  have  given  the  prescribed  three 
months'  notice  before  the  time  of  redemption 
had  expired.  The  statute  must  be  construed 
to  be  prospective  in  its  operation,  unless  the 
contrary  intention  be  clearly  expressed  there- 
in. Woodley  t.  Bond,  66  N.  G.  396;  State 
y.  Uttlefleld,  93  K  G  614;  Greer  v.  Ashe- 
yllle,  114  N.  C.  678,  19  S.  E.  635;  Lowe  y. 
Harris,  112  N.  G  472,  17  8.  H.  639,  22  I*  R. 
A-  879;  Morrison  v.  McDonald,  113  N.  G  327, 
18  S.  E.  704.  The  execution  of  the  deed  by 
Baird,  as  ex-sherlfT,  does  not  affect  its  valid- 
ity or  the  effect  of  Its  recitals ;  the  deed  hay- 
ing been  made  In  the  statutory  time.  Revia- 
al  1905,  I  950;  Curlee  v.  Smith,  91  N.  G  172; 
Mfg.  Co.  V.  Rosey,  144  N.  G  870,  67  &  B.  2. 

The  other  questions  presented  have  been 
•o  fully  considered  and  determined  by  this 
court  in  several  decisions,  no  further  discus- 
sion of  them  is  required.  The  citation  of  the 
cases  is  sufficient  Eamea  y.  Armstrong,  146 
N.  G  1,  59  S.  E.  165,  125  Am.  St  Rep.  436; 
Matthews  v.  Fry,  supra ;  King  y.  Cooper,  su- 
pra, and  cases  cited.  It  will  appear  from 
those  cases  and  from  the  act  in  force  that 
the  tax  deed  was  conclusive  evidence  of  cer- 
tain facts  and  presumptive  evidence  of  oth- 
ers. His  honor  should  have  so  Instructed 
the  Jury. 

In  the  instruction  givoi,  there  was  error, 
for  which  a  new  trial  must  be  had. 

New  trial. 


(1S3  N.  a  508) 

LONG  y.  AUSTIN. 

(Sapreme  Court  of  North  Carolina.     Not.  80, 
1910.) 

1.  Physicians  and  Subqeons  (|  14*)  —  Pa- 
tient—Deqbeb  o»  Care— In  General. 

In  treating  a  patient,  a  physician  must  in 
general  exercise  that  degree  of  skill  and  care 
which  is  customary  to  the  ordinarily  careful 
and  skillful  members  of  his  profe8si<»i. 

[EH.  Note.— FV)r  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  21 ;  Dec.  Dig.  {  14.*J 

2.  Physicians  and  Suroeons  (J  14*)  —  Pa- 
tient —  Degree  of  Care — Foixowino  Pre- 
scribed Treatment. 

The  mere  nse  of  tests  by  a  physician,  in 
determining  whether  a  patient's  shonlder  has 
been  dislocated,  is  not  in  itself  a  sufficient  ex- 
ercise of  the  skill  and  care  which  the  law  re- 
quires of  him  as  a  physician  and  surgeon,  bnt 
be  must  exercise  the  reqnired  degree  of  skill 
and  care  in  making  the  test  and  in  treating  the 
patient 

[Ed.  Note.— For  other  cases,  see  Physicians 
and   Surgeons,  Cent  Dig.  i  21;    Dec.  Dig.  | 

3.  Phtbicians  and  Subqeons  (S  18*)— Mal- 
practice—Actions— Question  rOR  JUEY. 

In  an  action  against  a  physician  for  mal- 
practice in  failing  to  discover  that  bis  patient's 
arm  was  dislocated,  it  was  a  question  for  the 
jury  whether  be  had  used  the  proper  test  to 
determine  such  dislocation,  and  whether  he  had 
used  proper  care  in  applying  these  tests,  and 
whether  he  was  possessed  of  sufficient  skill  to 
properly  treat, the  Injury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sntgeons,  Cent  Dig.  i  44;  Dec  Dig.  i 
18.*]       "    ^  »•  .       .  ••    . 

4.  Phtbicians  and  Subokons  (i  14*)  — Pa> 
tient- Errob  in  Judgment. 

An  error  In  judgment  by  a  physician  and 
surgeon  is  excused,  where  it  is  made  in  rela- 
tion to  a  subject  upon  which  there  is  a  differ- - 
enoe  of  opinion  or  there  is  reasonable  doubt  as 
to  the  nature  of  the  physical  conditions  in- 
v<rived,  etc,  but  an  error  of  judgment,  which  oo 
curs  by  reason  of  the  physician's  lack  of  that 
knowledge  which  he  should  possess  in  order  to 
qualify  for  the  practice  of  his  profession,  or 
from  the  failure  to  exercise  proper  diligence, 
is  not  excused. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  21;  Dec  Dig.  | 
14.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Action  by  Daisy  A.  Long  against  Jamea 
A.  Austin.  From  a  Judgment  for  plaintiff^, 
defendant  appeals.    Affirmed. 

Osborne,  Lucas  &  Cocke,  J.  B.  Little,  Til* 
lett  &  Guthrie,  and  R.  E.  Austin,  for  appel- 
lant E.  T.  Cansler  and  Hugh  W.  Harris, 
for  appellee. 

WALKER,  J.  Plaintiff  brought  this  action 
to  recover  damages  of  the  defendant,  who  is 
a  physician  and  surgeon,  for  malpractice  in 
the  treatment  of  an  Injnry  to  her  shoulder 
Joint,  which  she  alleges  had  become  dislo- 
cated by  a  fall. 

The  particular  all^ation  Is  that  the  de- 
fendant failed,  upon  examination,  to  discover 
the  dislocation  and  to  apply  such  remedies  aa 
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were  necessary  to  restore  her  Injured  shoul- 
der to  its  normal  coDdltlon,  which  could  have 
been  done  by  the  exercise  of  ordinary  care 
and  skill.  The  evidence  is  somewhat  volumi- 
nous and  it  Is  conflicting  upon  the  main  Issue 
as  to  whether  proper  care  and  sl^UI  were 
used  under  the  circumstances.  It  Is  not  re- 
quired that  we  should  reproduce  it  here  or 
even  to  state  the  substance  of  it,  as  we  can 
deal  with  the  question  presented  'sufficiently 
without  doing  so.  Issues  were  submitted  to 
the  Jury,  which,  with  the  answers  thereto, 
are  as  follows:  (1)  Was  the  plaintiff,  Daisy 
A.  Long,  Injured  by  the  negligence  or  want 
of  skill  of  the  defendant,  as  alleged  In  the 
complaint?  Yes.  (2)  What  damage,  If  any. 
Is  the  plaintiff  entitled  to  recover?  ($1,000). 
One  thousand  dollars.  - 

The  principal  errors  assigned  in  this  court 
relate  to  the  refusal  of  the  trial  court  to 
give  the  following  instructions  requested  by 
the  defendant:  "(1)  Kveu  if  the  Jury  should 
find  that  the  plaintiff's  arm  was  dislocated 
before  the  February  vjslt,  still  if  the  defend- 
ant by  using  such  tests  as  an  ordinarily  skill- 
ful and  prudent  physician  would  use,  failed 
to  discover  such  dislocation,  they  will  an- 
swer the  first  issue,  'No.'  (2)  If  the  Jury 
should  find  that  the  defendant  used  the  fol- 
lowing tests:  Laid  her  right  arm  across  her 
chest,  placing  her  right  hand  on  her  left 
shoulder  and  pressing  her  right  elbow  against 
her  chest,  then  placing  her  right  hand  on 
top  or  back  of  her  head,  and  measuring  both 
arms  from  the  shoulder  to  the  elbow  and 
comparing  the  measurements,  then  the  de- 
fendant would  have  used  the  proper  tests, 
and  If  these  tests  failed  to  disclose  the  dis- 
location of  the  arm,  the  Jury  will  answer  the 
first  issue,  'No.'  (3)  If  the  Jury  find  from  the 
evidence  that  the  defendant  made  a  mistake 
or  error  of  Judgment  only  in  his  treatment 
of  the  plaintiff,  they  will  answer  the  first 
issue  'No.'"  The  charge  of  the  court  was 
very  fall  and  accurate  and  stated  to  the 
Jury  with  perfect  fairness  to  both  parties 
the  law  applicable  to  every  view  of  the  case. 

The  first  Instruction  requested  by  the  de- 
fendant was  substantially  given  by  the  court, 
with  such  modification  as  to  the  degree  of 
care  and  skill  in  making  the  examination  by 
the  usual  and  ordinary  tests,  as  was  proper 
in  order  to  prevent  a  decision  of  the  case 
upon  fragmentary  i>ortionB  of  the  evidence 
and  a  too  narrow  view  of  the  law  by  which 
the  liability  of  the  defendant  should  he  de- 
termined. The  mere  use  of  approved  tests, 
or  those  which  have  been  found  to  be  the 
best  for  the  discovery  of  a  dislocation  or 
fracture  or  any  other  abnormal  condition 
of  the  human  body,  is  not  all  that  is  require 
ed  of  a  surgeon  or  physician  In  the  care  and 
treatment  of  his  patient.  He  must  exercise 
that  reasonable  skill,  care,  and  proficiency  in 
making  the  tests  and  in  ascertaining  from 
them  the  preseqce  of  any  injury  and  general- 
ly in  the  treatment  of  bis  patient  which  a 
member  of  his  profession  of  ordinary  care 


and  prudence  should  use.  under  the  drcum- 
stances.  He  is  not  bound  or  confined  to  any 
special  treatment,  but  to  an  ordinarily  care- 
ful and  skillful  one.  The  rule  is  well  stated 
in  Van  Sklke  v.  Potter,  63  Neb.  28,  73  N.  W. 
295:  "The  law  does  not  require  of  a  phy- 
sician or  surgeon  absolute  accuracy,  either  In 
bis  practice  or  in  his  Judgment  The  law 
does  not  hold  physicians  and  surgeons  to  the 
standard  of  infallibility,  nor  does  it  require  of 
them  the  utmost  degree  of  care  and  skill  of 
which  the  human  mind  is  capable,  but  that, 
while  in  the  practice  of  their  vocation,  they 
shall  exercise  that  degree  of  knowledge  and 
skill  ordinarily  possessed  by  members  of 
their  profession."  We  approved  substantially 
the  same  principle  in  McCracken  v.  Smatb- 
ers,  122  N.  C  800,  29  S.  E.  355,  where  it  is 
said:  "The  degree  of  care  and  skill  required 
is  that  possessed  and  exercised  by  the  ordi- 
nary members  of  bis  profession.  It  need  not 
be  the  highest  skill  and  knowledge  known  to 
the  profession,  but  It  must  be  such  as  is  ordi- 
narily possessed  by  the  average  [member]  of 
the  profession.  •  •  •  Whether  this  mal- 
practice, found  by  the  Jury,  arose  from  the 
want  of  ordinary  knowledge  or  skill,  or  the 
want  of  reasonable  care,  on  the  part  of  the 
defendant,  is  immaterial,  as  both  are  im- 
pliedly guaranteed  by  one  offering  his  serv- 
ices to  the  public"  When  a  physician  con- 
sents to  treat  a  patient,  "It  becomes  his  duty 
to  use  reasonable  care  and  diligence  in  the 
exercise  of  his  skill  and  the  application  of 
his  learning  to  accomplish  the-  purpose  for 
which  he ,  was  employed.  He  is  under  the 
further  obligation  to  use  his  hest  Judgment 
in  exercising  his  skill  aad  applying  bis 
knowledge;  The  law  holds  him  liable  for 
any  injury  to  his  patient  resulting  from  want 
of  the  requisite  knowledge  and  skill,  or  the 
omission  to  exercise  reasonable  care^  or  the 
failure  to  use  his  best  Judgment"  ,  Pike  v. 
Honsinger,  155  N.  Y.  201,  49  N.  B.  760,  63 
Am.  St  Rep.  655l  Numerous  decisions  recog- 
nize the  rule  of  law  in  such  cases  to  be  as 
we.  have  stated  it  as  will  appear  by  reference 
to  the  authorities  cited  herein. 

The  court  properly  refused  to  adopt  the 
language  of  the  second  prayer  and  to  give 
the  instruction  as  requested.  The  defend- 
ant's application  of  a  test,  even  the  ordinary 
and  usual  one,  was  not  by  itself,  a  full  com- 
pliance with  the  duty  he  owed  to  his  patient 
The  prayer  omits  any  reference  to  the  care 
and  skill  the  law  requires  him  as  a  surgeon 
to  bring  to  the  use  of  the  test  and  the  gen- 
eral treatment  of  the  case.  If  he  made  the 
test  and  failed  In  other  respects  to  exercl.se 
ordinary  care,  skill,  and  diligence,  he  is  Just 
as  liable  for  a  consequent  injury  as  if  he  had 
not  applied  the  test  at  all.  The  prayer  is 
also  deficient  in  not  requiring  the  Jury  to  find 
what  was  the  proper  test,  especially  as  the 
evidence  upon  this  question  was  not  all  one 
way.  A  hypothetical  question  should  contain 
all  the  facts  essential  to  the  expression  of  an 
intelligent    opinion   by    the   expert  and   of 
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which  there  Is  evidence,  and  not  a  partial 
statement  of  the  facts  which  could  not  pre- 
sent the  entire  matter  to  the'witnees,  so  as  to 
enable  him  to  give  such  an  opinion  as  the 
law  permits  to  be  considered  by  the  Jury. 
The  application  of  the  ordinary  test  would 
be  evidence  upon  the  question  as  to  whether 
the  defendant  had  exercised  the  care  and 
skill  required  of  him,  but  would  not  be  ple- 
nary or  conclusive  proof  or  be  fully  deter- 
minative of  the  fact  He  may  not  have  ap- 
plied the  test  properly  or,  if  he  did,  he  may 
not  have  possessed  requisite  knowledge  and 
skill  to  understand  the  symptoms  which  it 
disclosed,  or  to  apply  the  proper  remedy.  It 
was  for  the  Jury  to  decide,  upon  the  evidence 
and  under  the  instructions  of  the  court, 
whether  the  defendant  possessed  the  requisite 
knowledge  and  skill  and  had  carefully  ap- 
plied them  in  behalf  of  his  patient  22  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  802;  Wood- 
ward v.  Hancock,  62  N.  C.  384;  Boon  v. 
Murphy,  108  N.  C.  187,  12  S.  B.  1032;  Mo- 
Cracken  v.  Smathers,  122  N.  C.  799,  29  S.  B. 
354;  Pike  v.  Honsinger,  supra;  Van  Hooser 
V.  Berghoff,  90  Mo.  487,  3  S.  W.  72.  The 
court  correctly  instructed  the  Jury  as  to  the 
use  of  the  test  and  the  measure  of  the  de- 
fendant's duty  in  the  general  treatment  of 
the  plalntitr. 

The  instruction  contained  in  the  last  pray- 
er was  substantially  given  by  the  presiding 
Judge,  with  proper  qualification,  for  he  told 
the  Jury  "that  the  defendant  owed  to  the 
plaintiff  that  degree  of  care  and  skill  which 
is  ordinarily  practiced  and  possessed  by  the 
average  of  his  profession,  and  not  the  highest 
known  to  his  profession.  Where  a  physician 
exercises  ordinary  skill  and  diligence,  he  is 
not  liable  for  a  mere  mistake  of  Judgment" 
The  instruction,  as  requested,  is  faulty  in 
that  It  leaves  out  of  consideration  the  ma- 
terial question  as  to  the  care  and  skill  re- 
quired of  a  physician  when  treating  his  pa- 
tient. West  V.  Martin,  31  Mo.  375,  80  Am. 
Dec.  107 ;  Jackson  v.  Bumham,  20  Colo.  537, 
39  Pac.  579.  In  the  last  case  cited.  It  is  said: 
"While  it  Is  true  that  physicians  are  not 
responsible  for  the  errors  of  an  enlightened 
judgment  where  good  Judgments  may  differ, 
*  *  *  they  will  be  charged  with  error,  or 
should  be,  only  where  such  errors  could  not 
have  arisen  except  from  want  of  reasonable 
skill  and  diligence."  The  doctrine  is  thus 
itated  In  Staloch  v.  Holm,  100  Minn.  276,  111 
N.  W.  204,  9  L.  R.  A.  (N.  S.)  712:  "To  the 
ordinary  rule  that  the  exercise  of  defendant's 
best  Judgment  Is  no  defense  In  an  action  for 
damages  caused  by  his  negligence,  a  general 
exception  is  recognized  with  respect  to  cases 
involving  matters  of  opinion  and  Judgment 
only.  A  physician  entitled  to  practice  his 
profession,  possessing  the  requisite  qualifica- 
tions, and  applying  his  skill  and  judgment 
with  due  care,  is  not  ordinarily  liable  for 
damages  consequent  upon  an  honest  mistake 


or  an  error  of  Judgment  In  making  a  diagno- 
sis. In  prescribing  treatment,  or  in  determin- 
ing upon  an  operation,  where  there  Is  rea- 
sonable doubt  as  to  the  nature  of  the 
physical  conditions  involved,  or  as  to  what 
should  have  been  done  in  accordance  with 
recognized  authority  and  current  practice." 
The  law  does  not  excuse  an  error  of  Judg- 
ment if  It  occurs  by  reason  of  the  surgeon's 
lack  of  that  knowledge  which  he  should  pos- 
sess in  order  to  qualify  him  for  the  practice 
of  his  profession,  or  the  failure  to  exercise 
the  requisite  skill  and  diligence. 

A  careful  examination  of  the  case  does  not 
disclose  any  error  in  the  rulings  of  the  judge 
upon  the  law  at  the  trial. 
*  No  error. 

(1S3  N.  C  497) 
WOODS  V.  FINLBY  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  80, 
1910.) 

1.  Btidenck  (J  441*)  —  Pabol  Bvidenck  — 
Varying  Conthact— Note. 

Where  the  note  sued  on  was  joint  and  sev- 
eral on  its  face,  evidence  of  a  contemporaneous 
oral  agreement  by  which  each  of  the  signers 
should  be  liable  only  for  his  pro  rata  part  of 
the  note  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  E}vidence, 
Cent.  Dig.  {§  2030-2047;   Dec.  Dig.  g  441.*] 

2.  Bnxs  and  Notes  (J  527*)— Acnows— Ad- 
mission OF  Evidence— Patkent. 

In  an  action  on  a  joint  and  several  note, 
checks  ^iven  the  payee  by  a  part  of  the  sign- 
ers stating  that  they  were  in  payment  of  the 
signers'  shares  of  the  notes,  and  which  were  ac- 
cepted and  paid,  were  admissible  in  evidence  to 
show  that  the  payee  a^rreed  to  receive  such 
checks  in  discliarge  of  the  makers'  liability  upon 
the  notes. 

[Ed.  Note.— For  other  cases,  see  BHls  and 
Notes,  Dec.  Dig.  {  527.»] 

8.  Biixs  and  Notes  (S  474*)  —  Bona  Fide 

Holder— Evidence. 

An  allegation  in  the  answer  In  an  action  on 
It  note,  denying  its  indorsement,  does  not  rebnt 
the  presumption  raised  by  law  that  the  holder 
'is  the  rightful  owner  of  the  note. 

FBd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  t  474.*] 

4.  Bills  and  Notes  (8  330*)  —  Bona  Fide 
Holder — Indorsement—'  '  Negoti  ation.  " 
To  make  one  a  holder  in  due  course  of  a 
negotiable  note  payable  to  order,  it  mnst  have 
been  indorsed  to  him ;  Revisal  1905,  {  217S, 
defining  negotiation  of  such  a  note  as  being  by 
the  indorsement  of  the  holder  and  completed  by 
delivery,  and.  withoot  proof  of  indorsement,  the 
note  is  held  subject  to  any  valid  defense  which 
the  maker  has,  including  that  of  fraud. 

[Ed.    Note.— For  other   cases,   see   Bills   and 
Notes,  Cent  Dig.  ;§  794-804 ;   Dec.  Dig.  {  330.* 
For  other  definitions,  see  Words  and  Phrases, 
v»l.  5,  p.  4772.] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  by  W.  S.  Woods  against  John  T. 
Flnley  and  others.  From  a  Judgment  for 
plaintiff,  defendant  named  and  other  defend- 
ants took  separate  appeals.  Reversed,  and 
new  trial  granted  on  each  appeal. 


•For  other  cases  sea  lams  topic  and  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  IndUM 
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W.  W.  Barber,  Manly  &  Hendren,  and  Fta- 
ley  &  Hendren,  for  appellants.  Oscar  C. 
Oancey,  for  appellee. 

CLARK,  C.  J.  McLaughlin  Bros,  of  Cleve- 
land, Ohio,  through  their  agent  sold  to  cer- 
tain parties  in  Wllkesboro,  K.  C,  a  stallion 
at  the  price  of  $3,000.  The  purchasers  exe- 
cuted to  the  vendors  three  notes  for  $1,000, 
each,  payable  July  1,  1907.  These  notes 
were  signed  by  12  parties  and  were  express- 
ed as  being  Joint  and  several.  '  At  the  same 
time  the  notes  were  executed,  the  vendors 
executed  In  writing  a  guaranty  as  to  the 
4]uallty  of  the  horse,  and  that  if  he  was  not 
satisfactory,  upon  his  return  in  good  condi- 
tion, they  would  replace  him  with  another  at 
the  same  prlc&  The  vendees  becoming  dis- 
satisfied with  the  horse,  J.  T.  Fiuley  and 
five  others  returned  the  horse  and  received 
another.  The  other  six  (Brame  and  five  oth- 
ers) declined  to  have  any  part  In  accepting 
the  other  horse,  contending  that  by  reason 
of  the  horse  not  coming  up  to  the  guaranty 
they  were  released  from  their  liability  by 
reason  of  fraudulent '  representations  which 
they  set  forth  in  their  answer.  This  action 
Is  upon  one  of  the  Botes  for  $1,000.  The 
plaintiff  alleges  in  his  complaint  tliat  he  was 
a  holder  In  due  course,  and  took  the  note  by 
assignment  of  the  payees  for  value  and  with- 
out notice  before  matiirlty.  This  is  denied 
In  the  answer.  There  was  evidence,  if  be- 
lieved, that  the  .plaintiff  became  the  holder 
ot,  the  note  for  value  and  before  maturity 
and  without  notice  of  any  equities,  but  there 
was  no  evidence  that  the  note  was  indorsed. 

Flnley's  Appeal. 

J.  T.  Flnley  and  four  others  alleged  in 
their  answer  that  they  had  paid  their  full 
pro  rata  part  of  said  note,  and  that  Judg- 
ment should  be  taken  against  the  other  de- 
fendants alone,  If  any  should  be  rendered. 
The  plaintiff  admitted  the  receipt  by  him 
from  Finley  and  others  of  the  amount  claim- 
ed, but  contended  that  such  payments  had 
been  credited  upon  the  note,  and  that  he  was 
entitled  to  Judgment  against  all  the  defend- 
ants, Jointly  and  severally,  for  the  balance 
due  on  said  note. 

Tlie  note  upon  its  face  was  Joint  and  sev- 
eral aid  bis  honor  therefore  properly  ex- 
cluded evidence  offered  to  show  an  alleged 
contemporaneous  oral  agreement  that  each 
of  the  signers  should  be  liable  only  for  bis 
pro  rata  part  of  the  notes.  This  would  have 
been  to  contradict  the  written  contract 
But  It  was  cgrror  to  refuse  In  evidence  the 
checlcs  given  by  Finley  and  his  associates  in 
this  appeal,  in  making  payments  upon  said 
notes.  Each  of  these  checks  expressed  on 
its  face  that  it  was  to  pay  the  drawer's 
"share  of  McLaughlin  Bros.'  notes."  These 
checks  were  accepted  by  the  plaintiff  and 
Indorsed  by  blm,  and  were  paid  by  the 
drawee.  They  are  competent  evidence  that 
the  plaintur  agreed  to  receive  from  said  par- 


ties such  payments  in  tfischarge  of  their  lla< 
biUty  upon  the  note.  Petit  v.  Woodlief,  115 
N.  C.  120,  20  S.  E.  208 ;  Kerr  v.  Sanders,  122 
N.  G  635,  29  S.  B.  943;  aine  v.  Rudlsill,' 
126  N.  C.  525,  36  S.  B.  36;  Wlttkowsky  v. 
Baruch,  127  N.  C.  315,  87  S.  B.  449;  Ore  Co. 
V.  Powers,  130  N.  C.  152,  41  S.  E.  6;  Arm- 
strong V.  Lonon,  149  N.  C.  434,  63  S.  E.  101 ; 
Drewry  v.  Davis.  151  N.  C.  297,  66  8.  B. 
139. 

It  Is  true  that  if  some  of  the  other  sign- 
ers of  the  notes  should  be  insolvent  and 
those  not  so  should  be  compelled  to  pay  the 
whole. of  the  balance  due  on  the  note,  it  is 
possible  that  they  may  set  up  against  the 
plaintifT  an  equitable  demand  for  relief  as 
to  so  much  of  the  note  as  by  reason  of  the 
release  of  Finley  and  associates  they  are 
compelled  to  pay,  on  accoimt  of  the  insol- 
vency of  some  of  their  associates.  But  this 
matter  is  not  before  us. 

In  rejecting  in  evidence  the  checks  given 
by  Finley  and  others  there  was  error. 

In  Brame's  Appeal. 

It  is  true  that  the  mere  averment  In  the 
answer  denying  the  Indorsement  does  not  re- 
but the  presumption  raised  by  law  that  the 
holder  is  the  rightful  owner  of  the  note 
(Causey  v.  Snow,  120  K  G.  285.  26  S.  B. 
775).  But  to  make  the  plaintiff  a  holder  in 
due  course  of  a  negotiable  instrument,  pay- 
able to  order,  it  id  essential  that  the  same 
shall  be  indorsed.  In  the  absence  of  proof 
of  such  indorsement  he  holds  it  subject  to 
any  valid  defense  open  to  the  maker,  and  It 
Is  error  to  exclude  evidence  tending  to  show 
fraud.  Mayers  v.  McRimmon,  140  K.  C  640, 
53  S.  B.  447,  111  Am.  St  Rep.  879.  That 
case  cited  with  approval  from  Tyson  v. 
Joyner,  139  N.  G  69,  51  S.  E.  803,  where 
Walker,  J.,  held:  "In  an  action  on  a  note 
It  Is  error  to  hold  that  the  mere  introduc- 
tion of  the  note  with  the  name  of  the  in- 
dorsee written  on  the  back  is  evidence  of 
its  Indorsement  by  SQch  Indorsee  so  as  to 
vest  the  legal  title  In  the  plaintiff  and  cut 
off  any  defeqse  against  the  indorsee,  as  the 
signatures  of  the  indorsers,  whose  Indorse- 
ment is  required  to  vest  the  legal  title,  must 
be  proved." 

To  constitute  a  holder  in  due  course,  one 
of  the  requirements  is  that  the  Instrument 
must  be  negotiated  to  the  holder,  and  Revis* 
al  1905,  {  2178,  defines  negotiation  of  a  note 
payable  to  order  as  being  "by  the  indorse- 
ment of  the  bolder,  and  completed  by  deliv- 
ery." .Therefore  it  was  said  In  Tyson  v 
Joyner,  supra,  that  "the  introduction  of  the 
note  by  the  plaintifT  raised  the  presumption 
that  she  was  Its  owner,  but  only  the  equita- 
ble owner  and  assignee,  and  It  was  subject 
in  her  hands  to  any  equities  or  other  defens- 
es of  the  maker  against  prior  holders."  And 
further  on  In  the  same  case  it  is  said,  re- 
ferring to  Revisal  1905,  !  2208 :  "When  it  is 
said  In  the  cases  that  there  is  a  prima  facie 
presumption  of  law  in  favor  of  evei^  holder 
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Of  negotiable  paper  to  the  eztest  that  he  Is 
owner  of  it.  that  he  took  it  for  value  and 
before  dishonor  and  in  the  regular  course  of 
business,  it  will  be  found  that  reference  is 
made  to  a  holder  by  indorsement  or  to  an 
instrument  which,  under  the  law  merchant, 
was  not  required  to  be  indorsed,  but  wliich 
was  negotiable  by  delivery."  The  whole 
subject  is  so  fully  discussed,  and  so  clearly, 
by  Walker,  J.,  in  that  case  that  nothing  can 
be  added.  In  Stelnhllper  t.  Basnlght,  69  S. 
B.  "220,  and  Myers  v.  Petty,  69  S.  B.  417, 
both  at  this  term,  the  above  authorities  were 
cited  and  affirmed. 

There  being  no  evidence  that  the  note  bad 
been  Indorsed  by  McLaughlin  Bros,  to  the 
plaintiff,  the  Judge  erred  in  excluding  evi- 
dence offered  to  show  fraud  and  fraudulent 
representations  by  the  payee. 

In  both  appeals  there  must  be  a  new  trial. 

(15S  N.  c.  S22) 

OOX  et  al.  ▼.  BOXDBN. 

(Supreme  Court  of  North  Carolina.    Nor.  30, 
1910.) 

1.  Homestead    (i    199*)— Aixotmknt— Valid- 

ITT. 

The  docketing  of  a  judgment  in  the  county 
where  the  land  lies  not  being  a  prerequisite  to 
its  enforcement  by  execution,  the  fact  that  the 
judgment  was  not  so  docketed  is  not  fatal  'to 
the  allotment  of  a  homestead  to  the  debtor  in 
proceedings  under  an  execution. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  109.»] 

2.  Homestead  ({  201*)— Aixotment— I>bfeots. 

Where  both  the  debtor  and  the  creditor 
have  acquiesced  for  some  30  years  in  the  allot- 
ment of  a  homestead  to  the  debtor  in  proceed- 
ings to  enforce  a  judgment,  it  is  too  late  for  the 
debtor  or  his  personal  representatives  or  his 
heir  to  dispute  the  fact  of  the  allotment  on  the 
ground  that  the  judgment  was  not  docketed  in 
the  county. 

[Ed.  Note.— For  other  casee,  see  Homestead, 
Dec.  Dig.  S  201.*] 

&  Verdob  and  Pubchabeb  ({  116*)— Acnon 

TO  Rescind  Sale— Doctbink  of  Statu  Quo. 
Before  a  purchaser  of  land  could  rescind 
and  recover  interest  on  his  money,  be  must 
account  for  the  rents  and  profits  received  by 
him  from  the  land,  together  with  interest,  un- 
der the  rule  that  he  who  seeks  equity  must  do 
equity. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  K  205-208;  Dec  Dig.  i 
116.*] 

4.   Cancellation  of  Instruments  (8  43*1 — Re- 
scission   BY    Pubchaseb— Action— i»LKAD- 

INO   AND  PBOOF. 

In  an  action  by  a  purchaser  of  land  to 
rescind  for  defects  in  title  and  to  be  subrogated 
to  a  mortgage  paid  by  him,  the  fact  that  the 
answer  does  not  plead  that  plaintiff  has  cut 
timber  on  the  land  does  not  preclude  defendant 
from  showing  that  fact,  since  it  goes  to  plain- 
tiff's equitable  right  to  rescind,  which  is  con- 
tingent on  restoration  of  the  condition  t>efore 
the  sale. 
[Ed.  Note. — ^For  other  cases,  see  Cancellation 
•  of  Instruments,  Dec.  Dig.  §  43.*] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; Long,  Judge. 


Action  by  C.  P.  Coz  and  others  against  O. 
y.  S.  Boyden,  administratrix.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Error. 

Among  other  allegations  contained  in  the 
complaint,  it  is  alleged  that  C.  P.  Cox,  the 
intestate  of  the  plaintiffs,  purchased  from 
C.  V.  e.  Boyden,  as  administrator  of  N.  A. 
Boyden  and  individually  as  his  heir  at  law, 
337  acres  of  land  in  Surry  county  I>elonglng 
to  N.  A.  Boyden,  for  the  sum  of  $4,300,  of 
which  $3,900  was  paid  to  the  First  Nstionai 
Bank  of  Mount  Airy,  N.  C,  on  a  bond  secured 
by  a  duly  registered  deed  of  trust  on  said 
land,  and  a  note  ot  $400  for  the  balance  was 
executed  to  the  administratrix  of  N.  A.  Boyd- 
en. The  purchaser,  Cox,  finding  that  there 
were  uusatlsSed  docketed  Judgments  against 
N.  A.  Boyden,  under  one  of  which  his  home- 
stead had  been  allotted,  purchased  several 
of  said  Judgments,  and  brought  this  action 
In  behalf  of  himself  and  all  other  creditors 
to  have  the  land  allotted  as  his  homestead 
sold,  and  also  to  have  the  deed  to  him  de- 
clared void,  his  note  for  $400  surrendered 
and  canceled,  and  him^lf  subrogated  to  the 
rights  of  the  bank,  under  the  deed  of  trust, 
to  whom  he  bad  paid  $3,900  of  the  purchase 
price,  and  for  a  reference  to  ascertain  the 
validity  and  Uens  of  the  Judgments.  C.  P. 
Cox,  the  purchaser,  died  pending  the  action, 
and  the  plaintiffs,  as  his  administrators,  were 
made  parties.  The  defendant  answered  some 
of  the  allegations,  and,  denying  others,  plead- 
ed the  statute  of  limitations  to  the  Judg- 
ments; denjed  that  the  homestead  of  N.  A. 
Boyden  had  been  properly  allotted,  it  hav- 
ing been  allotted  in  October  1877,  on  an  exe- 
cution issued  from  the  superior  court  of  Row- 
an county,  but  not  docketed  in  Surry  county, 
though  the  return  was  filed  in  the  office  of 
the  clerk  of  the  superior  court  of  Surry  coun- 
ty. The  defendant  denied  the  right  to  have 
the  note  of  $400  canceled.  The  action  was 
referred  to  Hon.  R.  A.  Doughton,  who  heard 
the  evidence  offered  on  August  4  and  5,  1909. 
At  the  hearing  the  defendant  offered  to  show 
that  0.  P.  Cox,  after  the  date  of  the  deed  to 
him,  entered  upon  the  land,  moved  a  .saw- 
mill upon  it,  and  cut  down  and  removed  tim- 
ber of  the  value  of  more  than  $2,000.  This 
evidence  was  rejected  by  the  referee.  The 
defendant  excepted  to  this  ruling,  anA^  upon 
bis  honor's  sustaining  the  ruling  of  the  ref- 
eree^ again  excepted  and  assigned  these  rul- 
ings as  error.  The  referee  sustained  the  al- 
lotment of  the  homestead  of  N.  A.  Boyden 
under  the  Susan  Coghlll  execution  issued 
from  Rowan  county  in  1877,  though  the  al- 
lotment was  not  recorded  in  the  office  of 
the  register  of  deeds  of  Surry  county  and 
the  Judgment  not  docketed  at  that  time  in 
said  county;  ascertained  the  validity  and 
priority  of  lien  of  the  Judgments  against  N. 
A.  Boyden;  that  he  was  Indebted  otherwise 
than  by  Judgment  at  the  date  of  his  death; 
declared  the  deed  void  as  made  within  two 
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yean  after  administration  upon  his  estate; 
tiiat  C  P.  Cox  was  entitled  to  be  subrogated 
to  the  rights  of  tbe  Mount  Airy  Bank  to  the 
extent  of  $3,900  paid  by  him  on  that  debt; 
and  ordered  a  cancellation  of  the  note  of 
$400.-  The  defendant  filed  exceptions  to 
these  several  findings  of  the  referee,  and,  his 
honor  having  approved  the  findings  and  con- 
clusions of  law,  tbe  defendants  again  ex- 
cepted. Bis  honor  directed  the  tracts  of  land 
to  be  sold  separately  by  the  commissioners 
appointed,  but  directed  the  proceeds  to  1)6 
held  to  avralt  the  further  report  of  the  ref- 
eree on  the  validity  of  tbe  two  alleged  debts 
therein  reported  by  him.  From  the  Judg- 
ment, the  defendant  appealed. 

W.  li.  Reece,  Benbow  &  Hall,  Watson,  Bux- 
ton &  Watson,  and  J.  B.  Alexander,  for  ap- 
pellant   Lindsay  Patterson,  for  appellees. 

MANNING,  J.  The  rulings  of  his  honor 
and  the  referee  as  to  the  validity  of  th»  al- 
lotment of  the  homestead  of  N.  A.  Boyden 
under  execution  Issued  on  the  Susan  Coghlll 
Judgment  from  the  superior  court  of  Rowan 
county,  though  at  the  time  that  Judgment 
was  not  docketed  In  Surry  county,  are,  in 
our  opinion,  sustained  by  the  former  deci- 
sions of  this  ■  court.  It  was  held  In  Bevan 
v.  Ellis,  121  N.  O.  224,  28  S.  B.  471,  that  it 
was  not  necessary  to  have  the  appraisers'  re- 
turn of  tbe  homestead  registered  In  tbe  of-' 
flee  of  the  register  of  deeds  of  the  county  in 
which  the  homestead  Is  situated  In  order  to 
make  tbe  judgment  Ueh  valid  and  binding  on 
tbe  homestead,  until  the  exemption  from  sale 
of  the  land  so  allotted  as  a  homestead  shall 
determine.  It  would  seem  clear,  upon  anoth- 
er principle  declared  by  this  court  In  Spoon 
T.  Reid,  78  N.  C.  244,  Whitehead  v.  Splvey, 
103  N.  C.  66,  0  S.  B.  819,  and  Oates  t.  Mun- 
day,  127  N.  C.  439,  37  S.  B.  457,  that  It 
would  not  now  be  open,  after  an  acquiescence 
of  more  than  30  years  in  the  allotment  of  the 
taomestead,  as  made,  by  ttoth  creditor  and 
debtor,  for  the  debtor  or  his  personal  repre- 
sentative or  heir  at  law  to  dispute  the  fact 
of  the  allotment  "The  homestead,  as  a  mat- 
ter of  fact  was  laid  off  by  well-defined  lines, 
whether  regularly  or  Irregularly,  and  no  ob- 
jection was  made  to  it  by  exception-  or  ap- 
peal. The  debtor  accepted  tbe  assignment 
and  has  enjoyed  the.  benefit  thereof  for  more 
than  20  years,  and  the  creditors  have  sub- 
nUtted  to  it  for  the  same  time.  Both  par- 
ties are  estopped  from  denying  an  accom- 
plished fact  80  long  recognized  by  them." 
It  has  also  been  held  by  this  court  that  a 
sale  under  execution,  though  the  Judgment 
is  not  docketed  In  the  county  in  which  the 
land  lies,  is  not  necessarily  Invalid.  In  Lytle 
V.  Lytle,  94  N.  C.  683,  Chief  Justice  Smith, 
In  speaking  for  the  court,  said:  "The  docket- 
ing of  a  Judgment  Is  not  an  essential  condi- 
tion of  Its  eflicacy,  nor  a  precedent  requisite 
to  an  enforcement  by  final  process,  it  is 
only  necessary  to  create  and  prolong  the  lien 
thus  acquired,  for  the  benefit  of  the  creditor 


against  subsequent  liens,  incumbrances,  and 
conveyances  of  the  same  property."  In 
HoUnan  v.  Miller,  108  N.  a  118,  9  S.  B.  429. 
it  Is  said:  "Under  the  present  system,  no 
Hen  Is  acquired  upon  land  in  the  absence  of 
an  execution  and  levy,  until  the  judgment 
has  been  docketed."  To  the  same  effect  is 
Bernhardt  v.  Brown,  122  N.  C.  587,  29  S.  B. 
884,  65  Am.  St  Rep.  725,  and  Evans  v.  Al- 
ridge,  133  N.  O.  378,  4S  S.  B.  772,  where  the 
cases  are  dted. 

But  these  decisions  are  not  authority  to 
sustain  such  acts  since  Laws  1905,  c  412, 
which  act  provided  that:  "No  execution 
shall  Issue  from  the  superior  court  upon  any 
Judgment  until  such  Judgment  shall  tte  dock- 
eted in  tbe  county  to  which  the  execution 
shall  be  Issued."  See  Revisal  1905,  $  622. 
The  validity  of  the  proceedings  we  are  now 
considering  must  however,  be  determined  by 
the  law  as  it  was  held  at  that  time,  to  wit, 
prior  to  the  act  of  1905,  in  1877.  In  our 
opinion.  It  must  therefore  follow  that  if  a 
valid  sale  of  land  could  be  had  under  an 
execution  and  levy,  issued  on  a  Judgment  ob- 
tained in  the  county  in  which  the  land  is  lo- 
cated, then  the  homestead  of  the  Judgment 
debtor  could  be  pr(^)erly  laid  off,  and,  after 
acquiescing  in  such  allotment  the  judgment 
debtor  and  his  heirs  at  law  and  personal  rep- 
resentative cannot  dispute  its  validity.  We 
find  no  errors  In  these  rulings  of  the  referee 
and  his  honor.  We  think  that  both  the  ref- 
eree and  his  honor  erred  in  not  receiving  the 
evidence  offered  as  to  tbe  value  of  the  timber 
cut  and  removed  from  the  land  by  the  pur- 
chaser. Cox,  and  tbe  rents  and  profits  re- 
ceived by  him,  if  any. 

One  of  tbe  main  equities  asserted  by  the 
plaintiffs — and  the  theory  upon  which  the 
plaintiffa  proceeded — was  tbe  rescission  of 
the  contract  of  sale,  the  cancellation  of  the 
deed  and  note  glvten  for  the  balance  of  th6 
purchase  money,  and  the  subrogation  of 
Cox,  the  purchaser,  to  the  rights  of  tbe  bank 
to  tbe  extent  of  $3,900,  paid  by  him  out  of 
the  purchase  money  in  discharge  pro  tanto 
of  its  lien  on  this  land ;  and  the  referee  con- 
cluded that  the  plaintiffs  were  entitled  to 
have  the  contract  rescinded,  and  this  finding 
was  approved  by  bis  honor.  Conceding  that 
the  title  conveyed  by  the  defendant,  as  ad- 
ministrator of  N.  A.  Boyden,  and  by  her  as 
his  heir  at  law,  was  defective  and  subject  to 
be  avoided  at  the  suit  of  creditors  of  N.  A. 
Boyden,  because  made  within  two  years 
from  the  grant  of  letters  of  administration 
upon  bis  estate  under  section  70,  Revisal 
1905,  the  purchaser.  Cox,  entered  upon  the 
land  described  in  tbe  deed  and  under  the 
deed,  and  cut  large  quantities  of  timber 
therefrom  to  the  value,  as  offered  to  be 
shown,  of  more  than  $2,000.  It  appears  that 
this  land  was  valuable  for  its  timber.  It 
would  be  inequitable  to  decree  a  cancellation 
of  obligation  of  Cox  and  rescind  the  contract 
as  to  the  burden  Imposed  by  It  upon  him, 
and  not  require  him  to  account  for  tbe  bene- 


Digitized  by 


Google 


506 


69  SOUTHEASTERN  REPORTER. 


(S.C. 


fits  received  by  him.  "He  who  seeks  equity 
mast  do  equity."  The  principal  relief  to  be 
effected  by  cancellation  or  rescission  is  to 
place  the  parties  In  the  same  condition  as 
■it  there  had  been  no  change  of  their  condi- 
tion by  the  attempted  contract — to  put  them 
In  statu  quo.  This  is  universally  recognized. 
Reed  v.  Exum,  84  N.  C.  430;  Wood  v. 
Wheeler,  106  N.  0.  512,  11  S.  E.  590;  Odom 
V.  Rlddlek,  104  N.  C.  515,  10  S.  E.  609,  7 
L.  R.  A.  118,  17  Am.  St.  Rep.  686 ;  Sprinkle 
V.  Wellborn,  140  K  C.  103,  62  S.  E.  666,  3 
L.  R.  A.  (N.  S.)  174,  111  Am.  St  Rep.  827 
(these  last  two  cases  ot  cancellation  on  the 
ground  of  mental  incapacity) ;  Neblett  v. 
MacFarland,  92  U.  S.  101.  23  L.  Ed.  471; 
Barbour  v.  Morris,  45  Ky.  120;  New  Castle 
Northern  R.  Co.  v.  Simpson  (C.  C.)  23  Fed. 
214;  Goodrich  v.  Lathrop,  94  Cal.  56,  29 
Pac.  329,  28  Am.  St  Rep.  91;  Gatllng  t. 
Newell,  9  Ind.  572;  Worthlngton  y.  Collins, 
39  W.  Va.  406,  19  S.  E.  427 ;  Adams  v.  Klb- 
ler,  7  S.  C.  47;  Edmunds  t.  Myers,  16  111. 
207;  "Railroad  Co.  v.  Stelnfleld,  42  Ohio  St. 
449;  6  Cjc.  306.  The  value  of  the  timber 
cut  by  plaintiff's  Intestate,  as  well  as  what- 
ever else  of  value  he  received,  or  whatever 
the  possession  under  the  deed  was  worth  to 
him.  should  be  accounted  for  by  him,  as  the 
judgment  allows  him  to  be  subrogated  to  the 
rights  of  the  mortgage  creditor,  as  of  the 
dnte  of  the  payment  by  htm  of  the  ^,900, 
with  interest  from  that  date,  and  directs  the 
surrender  and  cancellation  of  his  note.  As 
he  Is  allowed  interest,  he  should  be  charged 
with  Interest  In  our  opinion,  the  ruling  of 
the  referee  in  rejecting  the  evidence  offered 
was  erroneous. 

It  Is  suggeted  that  this  ruling  was  based 
upon  the  fact  that  there  was  no  such  alle- 
gation In  the  answer ;  but  as  we  have  seen, 
the  equity  of  rescission  and  cancellation.  In- 
voked by  the  plaintiffs,  essentially  Involves 
the  liability  of  the  plaintiffs  to  restore  as 
far  as  possible  the  statu  quo;  and,  as  the 
court  has  administered  equity  for  the  plain- 
tiffs, it  should  have  compelled  them  to  do 
equity  to  the  defendant  In  our  opinion, 
there  should  be  no  order  of  sale  until  all  the 
debts  are  ascertained  and  their  respective 
priorities  and  Hens  determined,  and  the  bal- 
ance struck  between  plaintiffs  and  defendant 
unless  the  property  Is  deteriorating  In  value. 

The  cause  must  be  re-referred  to  the  ref- 
eree, In  accordance  with  this  opinion,  and 
the  order  of  sale  vacated  until  his  report  Is 
made  and  passed  upon. 

Error. 

(163  N.  C.  506) 

HENDKEIN  v.  HENDREN  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  30, 
1910.) 

1.  Dower  (!  12*)— Propebtt  Sdbjisct— Land 
Held  in  Trust. 

If  land,  the  legal  title  to  which  was  in  dece- 
dent at  his  death,  was  purchased,  paid  for,  and 


improved  with  money  which  was  the  sole  and 
separate  estate  of  his  first  wife,  the  deed  convey- 
ing it  having  been  made  to  decedent  by  mis- 
take, instead  of  to  lus  first  wife,  decedent,  after 
the  death  of  his  first  wife,  would  bold  the  land 
in  trust  for  her  heirs  at  law,  which  trust  would 
bo  superior  to  the  claim  for  dower  of  dece'dent's 
widow,  which  must  arise,  if  at  all,  from  the 
estate  of  decedent 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  {  48;  Dec.  Dig.  S  12.*} 

2.  Trusts    (|  S9*)— Resultino   Trust— Pay- 
ment   OF    CONSIDKnATlON    FOB    CONVEYANCK 

OF  Land  to  Another— Sufficiency  of  Evi- 
dence. 

To  establish  a  trust  in  land,  whore  the  con- 
sideration was  paid  by  another  than  the  gran- 
tee, in  contravention  of  a  written  deed,  the  evi- 
dence must  be  clear,  strong,  and  convincing; 
but  when  the  testimony  is  sufficient  to  carry 
the  case  to  the  jury,  as  on  an  ordinary  issue,  it 
is  for  them  to  determine  whether  the  testimony 
meets  the  requirements  of  the  rule  as  to  the  de- 
gree of  proof. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  if  134r-137 ;   Dec.  Dig.  {  89.»] 

Appeal  from  Superior  Court,  Wilkes  (boun- 
ty;   Pell,  Judge. 

Action  by  Dora  Hendren  against  Vance 
Hendren  and  others.  Judgment  for  plain- 
tiff, and  certain  defendants  appeal.  Revers- 
ed, for  new  trial. 

Petition  for  dower,  transfeired  to  civil 
Issue  docket  on  answer  filed  by  some  of  the 
heirs  at  law.  The  court  charged  the  Jury, 
in  effect,  that  If  the  evidence  was  believed 
the  plaintiff  was  entitled  to  dower,  as  claim- 
ed, in  all  the  lands  set  forth  and  described 
in  the  petition.  Verdict  and  judgment  for 
plaintiff,  and  defendants,  other  than  Lunday 
and  Mattie  May  Hendren,  excepted  and  ap- 
pealed. 

Flnley  &  Hendren,  for  appellants.  Hack- 
ett  &  Gilreath,  for  appellee. 

HOKE,  J.  The  court  does  not  take  the 
view  of'  this  evidence  which  seems  to  have 
Impressed  his  honor  below.  The  heirs  at 
law  of  E.  B.  Hendren,  who  were  children  by 
a  former  wife,  admitting  that  the  petitioner 
was  entitled  to  dower  in  a  portion  of  out- 
lying land  described  In  the  petition,  answer- 
ed, and  alleged  that  as  to  certain  property, 
situate  In  the  town  of  North  Wilkesboro, 
while  the  legal  title  thereto  was  in  their 
father,  E.  B.  Hendren,  >  at  the  time  ot  his 
death,  the  same  had  been  bought  paid  for, 
and  Improved  from  money  and  funds  which 
was  the  sole  and  separate  estate  of  their 
mother.  Defendants  alleged,  further,  that 
the  deed  conveying  title  had  been  made  to 
the  father  by  mistake,  Instead  of  their  moth- 
er, who  paid  for  the  property.  If  these 
averments  are  made  good,  and  there  was 
evidence  Introduced  tending  to  sustain  them, 
they  would  establish  a  trust  estate  In  favor 
of  the  defendants,  as  children  and  heirs  at 
law '  of  their  mother,  8Ui)erlor  to  the  claim 
for  dower,  which  must  arise,  if  at  all,  from 
the  estate  of  the  father.    Ray  v.  Long.  128 
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N.  C.  90,  38  S.  B.  291;  Klrkpatrlck  t. 
HolmcB,  108  N.  C.  206,  12  a  E.  1037. 

True,  tbe  court  has  repeatedly  held  that, 
in  order  to  establish,  a  trust  of  this  char- 
acter In  contravention  of  the  terms  of  a 
written  deed,  the  evidence  must  be  clear, 
strong,  and  convincing ;  but  our  decisions  are 
also  to  the  effect  that  "when  the  testimony 
is  sufficient  to  carry  the  case  to  the  Jury, 
as  on  an  ordinary  Issue,  the  Judge  can  only 
lay  this  down  as  a  proper  rule  to  guide  the 
Jury  In  their  delitierations,  and  it  is  for 
them  to  determine  whether,  in  a  given  case, 
the  testimony  meets  the  requirements  of  the 
rule  as  to  the  degree  of  proof."  Gray  v. 
Jenkins,  151  N.  C.  82,  65  S.  £2.  644.  It  was 
insisted,  on  the  argument,  that  the  proof 
did  not  connect  the  alleged  payments  with 
the  property  In  controversy ;  but  we  do  not 
so  Interpret  the  testimony.  Several  of  the 
witnesses  spoke  of  the  purchase  of  the  prop- 
erty and  the  payments  on  It  in  terms  suffi- 
ciently definite  to  require  that  the  issue 
raised  should  be  determined  by  the  Jury. 

There  is  error,  and  this  will  be  certiQed, 
that  a  new  trial  may  be  had. 

Error. 


1133  N.  C.  601) 

BANK  OP  GLADE  SPRINGS  v.  PALMER 
et  nz. 

(Supreme  Ck>urt  of  North  Carolina.     Nov.  80, 
1910.1 

1.  Judgment  (|   162*)— Dkfaitlt   Judouknt 
—Right  to  Set  Aside. 

A  party  seeking  to  set  aside  a  default  judg- 
ment for  excusable  neglect  must  show  that  the 
counsel  employed  by  him  is  one  who  regularly 
practices  in  the  court  where  the  litigation  is 
pending,  or  who  is  entitled  to  practice  therein, 
and  that  he  was  specially  engaged  to  attend  to 
the  case. 

[Ed.   Note.— For  other   cases,   see  Judgment, 
Dec  Dig.  i  162.*] 

2.  Judgment  (|  142<) — Depaum?  Judgment- 
Right  TO  Sbt  Aside. 

Revisal  1906,  S  449,  providing  that,  when 
service  of  process  has  been  made  by  publica- 
tion, defendant  may  on  good  cause  shown  be  al- 
lowed to  defend  after  judgm^ent,  or  at  any  time 
within  a  specified  time  after  notice,  gives  to  one 
who  brings  himself  within  the  statute  the  ri^ht 
to  avail  himself  of  any  objection  to  the  validity 
of  a  judgment  that  he  could  have  made  if  he 
had  bien  personally  present  and  made  answer; 
and  this  is  a  legal  right,  which  may  not  be  lost, 
except  by  neglect  arising  qfter  actual  notice  of 
the  proceedings  as  shown  by  evidence. 

[fid.    Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i  253 ;   Dec.  Dig.  |  142.*] 

8.  Judgment  (g  138*)— Default  Judgment- 
Right  TO  Set  Aside. 

Where,  in  an  action  against  a  husband  and 
wife  to  set  aside  a  conveyance  by  him  to  her  aa 
fraudulent,  process  was  served  by  publication 
only,  and  the  wife  had  no  knowledge  of  the 
pendency  of  the  action  until  after  judgment 
against  her,  and  she  then  immediately  employed 
an  attorney  to  procure  the  setting  aside  of  the 
judgment,  and  showed  that  she  had  bought  the 
property  in  good  faith  at  a  fair  price,  she  was 


entitled  to  have  the  judgment  set  aside,  so  that 
she  could  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  249-261 ;  Dec.  Dig.  S  138.*] 

Appeal  from  Superior  Court,  Ashe  Coun- 
ty; Long,  Judge.  * 

Action  by  the  Bank  of  Glade  Springs 
against  Charles  F.  Palmer  and  wife.  From 
a  judgment  refusing  to  set  aside  a  default 
Judgment  for  plaintiff,  defendants  appeal. 
Judgment  set  aside  as  to  defendant  Sue  M. 
Palmer. 

The  action  was  to  set  aside  a  deed  from 
Ohas.  F.  Palmer  to  his  wife,  Sue  M.  Palmer, 
on  the  allegation  that  same  was  fraudulent 
as  to  creditors.  Summons  was  issued  in 
January,  1909,  and,  defendants  being  non- 
residents, same  was  duly  served  by  publica- 
tion, and  verified  complaint  filed  January 
11,  1900.  At  March  term,  1909,  defendants 
failed  to  appear  In  person  or  by  attorney, 
and  at  July  term,  following.  Judgment  was 
duly  obtained.  Among  the  findings  of  fact 
It  was  made  to  appear:  "That  said  July 
term,  1909,  convened  on  July  12,  1909,  and 
on  said  date  ond  of  the  defendants,  Charles 
F.  Palmer,  was  In  Ashe  county,  N.  C.,  at  the 
Bromine-Arsenic  Springs,  within  nine  miles 
of  Jefferson,  N.  C,  and  that  said  Palmer 
wrote  a  letter  to  the  plalntifTs  counsel,  re- 
questing said  counsel  to  write  J.  I.  Hurt,  de- 
fendants' attorney,  living  at  Abingdon,  Va., 
informing  him  of  the  nature  of  the  suit,  and 
that  plalntifTs  attorney  wrote  him  on  July 
13,  1909,  giving  the  required  Information; 
that  on  July  14,  1909,  the  said  J.  I.  Hurt 
wrote  the  plaintiffs  attorney,  also  requesting 
that  the  plaintiff's  attorney  Inform  him  of 
the  nature  of  the  suit;  that  plaintiff's  at- 
torney wrote  him  on  the  17th  day  of  July, 
1909,  stating  the  nature  of  the  suit,  and 
also  Informing  him  that  said  cause  was  set 
for  trial  on  July  21,  1909;  that  said  J.  I. 
Hurt,  attorney  employed  by  defendants.  Is 
a  nonresident  attorney,  and  not  in  regular 
attendance  on  this  court;  that  the  defendants 
never  employed  any  attorney  In  regular  at- 
tendance on  this  court  until  after  final  Judg- 
ment had  been  rendered  in  said  action,  and 
until  after  the  July  term,  1909,  of  this 
court"  The  feme  defendant.  Sue  M.  Palm- 
er, filed  an  affidavit  to  the  effect  that  she 
had  bought  the  land  In  good  faith  at  a  fair 
price,  paying  cash  for  same,  and  that  she 
had  neither  notice  nor  knowledge  of  the  pend- 
ency of  suit  or  proceedings  therein  until 
after  Judgment  was  entered  against  her,  and 
as  soon  as  she  was  informed  of  the  action 
of  the  court  she  employed  a  resident  attor- 
ney and  made  application  to  set  the  Judg- 
ment aside.  The  court  refused  to  set  aside 
the  Judgment,  holding  that  no  excusable  neg- 
lect had  been  shown.  Defendants  excepted 
and  appealed. 

O.  L.  Park,  for  appellanta  T.  G  Bowie, 
for  appellee. 
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HOKB,  J.  It  has  been  held  by  this  court 
that  a  part;  litigant,  "who  seeks  to  be  ex- 
cused for  laches  on  the  ground  of  excusable 
neglect,  must  show  that  the  counsel  employ- 
ed is  one  who*  regularly  practices  in  the 
court  where  the  litigation  is  pending,  or.  at 
least  one  who  is  entitled  to  practice  there- 
in, and  was  especially  engaged  to  go  thither 
and  attend  to  the  case."  Manning  t.  Rail- 
road. 122  N.  C.  824,  2g  S.  E.  963.  A  proper 
application  of  this  principle  would  seem  to 
deprive  Charles  F.  Palmer  of  any  right  to 
relief  in  this  case;  but  we  are  of  opinion 
that,  on  the  facts  in  evidence,  no  such  posi- 
tion should  prevail  as  to  the  feme  defend- 
ant. Sue  F.  Palmer. 

While  the  motion  has  been  chiefly  treated 
as  a  proceeding  under  section  613  of  the  Re- 
vlsal  of  1905,  that  affording  relief  against 
a  Judgment  on  the  ground  of  "mistake,  sur- 
prise or  excusable  neglect,"  the  summons 
having  been  only  served  by  publication,  the 
rights  of  these  parties  are  more  directly  af- 
fected and  controlled  by  section  449,  which, 
among  other  things,  provides  that,  when 
service  of  process  has  been  made  by  publi- 
cation, "the  defendant  or  his  representative 
may,  upon  good  cause  shown,  t>e  allowed  to 
defend  after  judgment  or  any  time  with- 
in one  year  after  notice  and  wiUiin  five  years 
after  its  rendition  on  such  terms  as  may  be 
Just"  Construing  this  statute,  it  is  very 
generally  held,  here  and  elsewhere,  that  one 
who  can  bring  himself  within  its  provisions 
has  the  right,  as  to  the  parties  of  record,  to 
avail  himself  of  any  objection  to  the  validity 
of  the  Judgment  that  he  could  have  made  If  he 
had  been  personally  present  and  made  an- 
swer. Rhodes  v.  Rhodes,  125  N.  C  191,  34  S. 
E.  271;  Black  on  Judgments,  $  312.  And  the 
authorities  are  also  to  the  ettect  that,  where 
good  cause  is  shown,  this  Is  a  legal  right,  no 
longer  resting  in  the  discretion  of  the  pre- 
siding Judge,  and  not  to  be  lost  from  neg- 
lect, unless  such  neglect  has  arisen  after 
actual  notice  of  the  proceedings.  Albright 
v.  Warkentln,  31  Kan.  442,  2  Pac.  614; 
Brown  v.  Conger,  10  Neb.  236,  4  N.  W.  1009; 
Flfleld  V.  Norton,  79  Minn.  264,  82  N.  W.  681. 
Undoubtedly  the  notice  referred  to  may  be 
proven  by  facts  and  circumstances,  as  well 
as  by  direct  evidence;  but,  as  stated,  actual 
notice  must  be  in  some  way  established  be- 
fore the  right  declared  In  this  statute  can 
be  forfeited  by  neglect  alone.  In  a  case  In 
our  own  court  bearing  on  the  question  (Tur- 
ner v.  Machine  Co.,  133  N.  C.  381,  45  S.  B. 
781),  actual  notice  of  the  suit  was  shown  In 
ample  time  to  have  allowed  the  defendant  to 
have  been  present  at  the  hearing,  and  it 
was  properly  held  that  default  under  such 
circumstances  was' Inexcusable. 

Applying  this  principle,  we  are  of  opinion, 
as  stated,  that  the  Judgment  should  be  set 
aside  and  the  feme  defendant  allowed  to  de- 
fend as  provided  by  the  statute.    Her  affida- 


vit sets  forth  a  valid  defense  to  plaintUTs 
demand.  She  swears,  further,  that  she  had 
neither  knowledge  nor  notice  of  the  pend- 
ency of  the  suit  until  After  Judgment  render- 
ed against  her,  and  there  is  no  relevant  fact 
or  circumstance  rising  to  the  dignity  of 
legal  evidence  which  tends  to  contradict  her 
statement.  Nor  is  there  any  evidence  tend- 
ing to  show  that  the  attorney  in  Virginia  was 
employed  by  her  to  look  after  this  case. 
Even  when  a  married  woman  has  relied  up- 
on her  husband  to  employ  an  attorney  to 
look  after  her  case,  the  court  under  certain 
circumstances  has  extended  ber  relief  against 
a  Judgment  on  account  of  her  husband's  neg- 
ligence. Sikea  V.  Weatherly,  110  N.  CI  131; 
14  S.  E.  611;  Nicholson  y.  Cox,  83  N.  &  48. 
But  thus  far  there  is  no  evidence  presented 
to  uphold  the  finding  that  the  wife  had  em- 
ployed the  attorney  in  Virginia  to  look  after 
the  case,  or  that  she  had  consulted  him  on 
the  subject,  either  directly  or  through  the 
agency  of  her  husband,  and  on  the  facts  In 
evidence  we  are  of  opinion  that  her  right 
under  the  statute  referred  to  should  receive 
favorable  consideration. 

The  Judgment  will  be  set  aside,  and  the 
feme  defendant  allowed  to  answer. 

Reversed. 


ass  N.  o.  StS) 

STOUT  V.  VALLB  CRUCIS,  S.  &  B.  P. 
TUR5JPIKB  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  80^ 
1910.) 

1.  TUKNPIKES  AND  TOIX  ROADS  (§  46*)— RKO- 
ULATION    AND     USK     FOB    TBAVBL  —  GCABD 

RAiia— Personal  Injubies — Neoligence.. 
A  turnpike  company  was  negligent  in  fail- 
ing to  have  guard  rails  on  a  causeway  40  feet 
long  built  across  a  hollow,  the  highest  part  of 
which  catiseway  was  about  13  feet  above  the 
ground  on  either  side. 

[Ed.  Note.— Ii\>r  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent  Dig.  tJ  140-152;  Dec. 
Dig.  §  46.*] 

2.  Tdbnpikes  and  Toli,  Roads  (|  49*)— Peb- 
soNAi.  Injuries— JuBT  Questions. 

Whether  defendant  turnpike  company's  fail- 
ure to  have  guard  rails  on  a  causeway  was  the 
proximate  cause  of  intestate's  horse  going  over 
the  side,  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Turnpikes 
and  Toll  Road^  Cent  Dig.  S  161;   Dec.  Dig.  | 

Appeal  from  Superior  Court,  Watauga 
County;  Webb,  Judge. 

Action  by  Emma  J.  Stout,  administratrix 
of  W.  A.  Stout,  against  the  Valle  Crucis, 
Shawneehaw  &  Elk  Park  Turnpike  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    New  trial. 

These  issues  were  submitted:  "(1)  Was 
the  death  of  plaintiff's  Intestate  caused  by 
the  negligence  of  the  defendant?  Answer: 
Yes.  (2)  What  damage  is  plaintiff  entitled 
to  recover   by   reason   of  such   negligence? 
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Answer.  $4,000."     The  court  rendered  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

Edmund  Jones  and  t>.  D.  Lowe,  for  appel- 
lant T.  A.  Iiove  and  F.  A.  Llnney,  for  ap- 
pellee. 

BROWN,  J.  The  defendant  is  a  resident 
corporation  created  under  the  laws  of  the 
state  of  North  Carolina  (Private  Laws  of 
1891,  c.  201),  and  was  operating  a  turnpike 
toad  with  toll  gates  over  the  road,  and  col- 
lecting tolls  from  the  patrons  of  said  road 
between  the  towns  of  Valle  Crucis,  In  the 
county  of  Watauga,  and  Elk  Park,  In  the 
county  of  Mitchell.  It  appears  that  at  the 
point  on  defendant's  road  where  the  plain- 
tiff's intestate  was  Injured  the  roadbed  was 
a  solid  causeway  built  up  across  a  hollow 
or  gnlch  between  two  bridges,  and  that  such 
causeway  was  constructed  of  logs,  rocks,  and 
earth;  that  it  was  straight  and  without  any 
curvature,  and  about  40  or  45  feet  in  length ; 
that  at  the  highest  part  it  was  18%  feet 
high  and  sloped  out  to  grade  at  either  end; 
that  the  road  was  smooth  and  in  good  con- 
dition and  was  of  the  width  required  for 
such  roads  by  the  law  in  force,  and  that  It 
had  on  either  side  stringers  about  ten  inches 
In  diameter  to  prevent  wagons  from  running 
off  of  the  causeway,  but  that  there  were  no 
handrails  along  the  causeway,  nor  hod  ever 
been,  and  that  the  road  was  In  all  respects  as 
It  had  been  for  many  years;  that  the  night 
of  the  injury  to  plaintiff's  intestate  was  in- 
tensely dark,  and  that  a  wild  tempest  of 
thunder,  lightning,  and  rain  was  prevailing 
at  the  time  of  the  accident;  that  plaintiff's 
intestate  was  riding  a  horse  over  said  cause- 
way about  12  o'clock  at  night,  and  that  the 
Injury  was  caused  by  the  horse  going  over 
the  edge  of  the  road  with  the  intestate  on 
bim. 

1.  The  first  question  presented  by  the  as- 
signments of  error  relates  to  the  duty  of  the 
defendant  to  construct  and  maintain  hand- 
rails along  both  sides  of  this  causeway  of 
proper  height  and  strength  for  the  protec- 
tion of  its  patrons  passing  over  it.  We  are 
of  opinion  that  the  character  of  this  par- 
ticular structure  is  such  that  It  is  negligence 
iiot  to  maintain  handrails  along  both  sides 
of  it  The  guard  logs  on  each  side  placed 
there  to  prevent  vehicles  running  off  do  not 
meet  the  requirements  of  a  reasonable  pru- 
dence. The  structure  Is  really  a  bridge 
across  a  gully  40  feet  in  width.  In  fact 
the  witnesses  speak  of  it  as  a  bridge.  It  is 
as  dangerous  in  every  respect  without  hand- 
rails as  if  It  were  built  on  piling  and  crossed 
a  running  stream.  We  could  not  hesitate  to 
hold  It  to  be  per  se  negligence  to  fall  to 
provide  railing  on  both  sides  of  an  open 
bridge  of  that  length  across  an  ordinary 
stream.  In  the  case  of  Titus  v.  New  Scot- 
land, 11  App.  DIv.  2Ce,  42  N.  T.  Supp.  162, 
the  plaintiff's  intestate  was  driving  over  a 
narrower  bridge  on  a  very  dark  night,  so 


dark  In  fact  that  be  could  not  see  bis  way, 
and  had  to  trust  to  the  instinct  of  his 
horses  to  follow  the  beaten  trail.  In  that 
case  the  bridge  was  10  or  12  feet  In  width 
and  the  planks  constituting  the  floor  of  the 
bridge  were  of  unequal  lengths  and  there 
were  no  guard  rails  or  banlstering  on  either 
side  of  said  bridge;  the  teamster  drove  off 
said  bridge  and  was  killed;  the  Supreme 
Court  sustained  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  holding  the  negligent 
failure  to  provide  safe  guard  rails  or  ban- 
lstering was  the  proximate  cause  of  the  in- 
jury. One  traveling  at  night  has  the  same 
rights  as  one  traveling  by  day  to  assume 
that  the  highway  is  safe.  15  Am.  Se  Eng. 
Ency^;.  472,  subsection  "F,"  and  authorities 
cited  thereunder.  Quinn  v.  Sempronlus,  33 
App.  Div.  70,  53  N.  y.  Supp.  325,  is  very 
similar  to  the  case  at  bar,  the  imputed  neg- 
ligence consisting  of  the  failure  of  the  de- 
fendant to  construct  handrails  over  a  long 
bridge,  whereby  the  plaintiff's  team  was 
precipitated  and  Injured;  the  court  held  a 
good  cause  of  action  was  alleged,  and  the 
plaintiff  was  entitled  to  recover  such  a  dam- 
age sustained.  Augusta  v.  Hudson,  94  Ga. 
135,  21  S.  E.  289 ;  Atlanta  v.  Wilson,  59  Ga. 
544,  27  Am.  Rep.  390;  Georgia  R.  R.  Oo.  v. 
Mayo,  02  6a.  223,  17  S.  B.  1000.  We  do  not 
think  there  Is  anything  in  defendant's  char- 
ter or  In  section  14,  Acts  1809,  c.  286,  which 
relieves  the  defendant  from  the  duty  of  plac- 
ing hand  or  guard  rails  on  what  is  practi- 
cally a  bridge  40  feet  long. 

2.  We  think,  however,  the  trial  judge  erred 
in  determining  as.  matter  of  law  that  the  ab- 
sence of  handrails  was  the  proximate  cause 
of  the  injury.  Under  ordinary  circumstances 
where  man  or  beast  falls  off  a  bridge  for  lack 
of  proper  guard  rails  the  failure  to  provide 
them  would  be  adjudged  as  matter  of  law  the 
proximate  cause  of  the  Injury,  but  in  this 
case  there  are  exceptional  circumstances 
which  require  that  question  to  be  determined 
by  a  Jury.  It  appears  in  the  evidence  that 
the  deceased  was  riding  the  horse  of  witness 
McGuire  who  was  walking  four  or  five  feet 
ahead;  that  there  was  at  the  time  a  very 
violent  thunder  storm  raging,  and  that  Just 
at  the  time  the  horse  and  rider  disappeared 
there  was  a  terrific  peal  of  thunder  accom- 
panied by  lightning.  It  is  contended  by  the 
defendant  with  much  force  that  if  there  had 
been  a  handrail  along  the  side  of  the  bridge 
or  causeway,  it  would  not  in  all  probability 
have  saved  the  intestate ;  that  the  horse  was 
crazed  by  fright  and  would  have  Jumped  the 
handrail  or  easily  have  broken  It  down 
when  he  rushed  against  it  This  is  a  rea- 
sonable inference  which  a  Jury  would  be 
warranted  in  drawing  from  the  evidence  and 
cannot  be  Ignored.  If  the  horse,  badly 
frightened  by  the  thunder  and  lightning, 
rushed  off  the  bridge  under  circumstances 
when  no  ordinary  guard  rail  would  In  all 
probability  have  prevented  the  catistrophe, 
the  death  of  the  intestate  would  be  attrlb- 
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nted  to  causes  for  which  detendant  was  not 
responsible,  and  not  to  the  absence  of  the 
guard  rail.  In  other  words,  under  such  cir- 
cumstances the  failure  to  provide  a  guard 
rail  would  not  be  the  proximate  cause  of  the 
intestate's  death,  and  plaintiff  could  not  re- 
cover. This  contention  of  the  defendant 
should  have  been  presented  to  the  jury  with 
appropriate  instructions. 
New  trial. 

(87  S.  C.  314) 

BROWN  ▼.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    Dec.  1, 
1910.) 

1.  Cakbibbs  (§  321*)— Action  fob  Injubies— 
Inbtbuction — Validitt. 

In  an  action  for  injuries  resulting'  from 
plaintiff  being  thrown  while  stepping  off  a  train, 
the  jury  were  not  misled  by  the  court's  modifi- 
cation of  defendant's  requested  charge,  that  the 
railway  company  is  only  required  to  stop  its 
trains  long  enough  for  its  passengers  to  alight, 
and  that  it  is  not  bound  to  see  that  such  pas- 
sengers have  actually  alighted,  by  giving  the 
charge,  "I  can  only  charge  you  that  in  connec- 
tion with  the  statute,  •  *  *  that  a  railroad 
shall  entirely  stop  its  trains  upon  each  arrival 
at  a  station  •  •  *  for  a  sufficient  time  to 
receive  and  let  off  passengers." 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  321.*] 

2.  Apfeai.  ARn  Ebbob  (|  6S8*)— Rxmabks  of 
CouNSEi/— Review. 

The  appellate  court  oould  not  consider  the 
assignment  of  error  to  counsel's  comments  upon 
the  verdict  at  a  previous  trial,  where  the  record 
failed  to  show  what  the  comments  were. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2896;  Dec  Dig.  S  «88.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Richland  County;  R.  W.  Memmlnger, 
Judge. 

Action  for  injuries  by  John  W.  Brown 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

See,  also.  83  S.  C.  53,  64  S.  B.  1012. 

Barron,  Moore  &  Barron  and  R.  B.  Her- 
bert, for  appellant.  De  Pass  &  De  Pass, 
for  respondent. 

HYDRICK,  J.  Plaintiff  was  a  passenger 
on  one  of  defendant's  trains.  While  getting 
off  at  a  station  at  which  the  train  had  stop- 
ped to  let  passengers  on  and  off,  he  was 
thrown  by  a  sudden  movement  of  the  train 
and  Injured,  so  that  his  leg  had  to  be  cut 
off.  He  recovered  Judgment  against  defend- 
ant for  $1,000  damages. 

One  of  the  defendant's  requests  to  charge 
was:  "A  railway  company  Is  only  required 
to  stop  its  trains  long  enough  for  passen- 
gers desiring  to  alight  to  do  so,  and  It  Is  not 
charged  with  the  duty  of  seeing  that  such 
passengers  have  actually  alighted."  The 
court  charged  the  request  as  follows:  "I 
can  only  charge  you  that  in  connection  with 
the  statute,  which  I  have  already  read  to  you. 


that  a  railroad  shall  cause  all  Its  trains  for 
passengers  to  entirely  stop  upon  each  ar* 
rival  at  a  station  advertised  by  said  compa- 
ny as  a  station  for  receiving  passengers  upon 
said  train  for  a  sufficient  time  to  receive 
and  let  off  passengers."  The  error  assigned 
is  that  the  modification  led  the  jury  to  be- 
lieve that  it  was  defendant's  duty  to  see 
that  all  passengers  had  alighted  before  the 
train  could  be  moved.  We  do  not  think  the 
Jury  could  have  been  so  misled.  The  whole 
proposition  was  charged  In  connection  with 
the  statute,  which  modified  only  the  first 
sentence,  which  was  faulty  In  that  it  did 
not  include  time  for  passengers  to  get  on  as 
well  as  to  get  off,  as  the  statute  requires. 
The  Jury  must  have  understood  that  the  last 
part  of  the  proposition  was  charged  without 
modification. 

The  next  assignment  of  error  Is  in  allow- 
ing plaintlfT's  counsel  to  comment  upon  the 
verdict  found  by  the  jury  In  a  previous  trial. 
The  record  fails  to  show  what  the  comments 
were.  They  may  have  been  entirely  harm- 
less. The  burden  is  upon  appellant  to  show 
that  it  was  prejudiced  by  such  comments. 
State  V.  Duncan,  86  S.  0.  370,  68  S.  E.  684. 

Judgment  affirmed. 


C87  s.  C.  316} 
GARNER  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    Dec  1, 
1910.) 

1.  Tbiai.  (8  139*)— QuEsnows  of  Law  ob 
Fact^Evidence. 

Where  the  plaintiff's  evidence  makes  out  a 
prima  facie  case,  be  is  entitled  to  have  it  go  to 
the  jury,  unless  the  defendant's  evidence  in  ex- 
culpation is  not  only  undisputed  but  indisputa- 
ble. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Die.  H  33%  333,  338-341,  365;    Dec   Dig.  { 

2.  Teueqbafhs  ano  Telephones  (g  69*)— Ds- 
ULT  IN  Deuvebt  of  Messaoe— Pbebump- 
TiON  of  Neolioenck— Evidence  of  Puni- 
tive Damages. 

The  defendant  company  received  a  tele- 
gram at  6:30  p.  m.  addressed  to  the  plaintiff 
and  reading,  "Mother  is  dead.  Bury  at  Lau- 
rens tomorrow  afternoon  tour  o'clock,"  which 
was  handed  to  it  by  the  plaintifTs  father  with 
request  that  it  l>e  sent  as  quickly  as  possible. 
The  telegram  was  promptly  sent  and  received, 
and  an  effort  was  promptly  made  to  find  tiie 
plaintiff  and  to  get  his  correct  address,  but  the 
message  was  not  delivered  until  the  next  day, 
too  late  for  the  plaintiff  to  take  the  last  train 
home,  as  he  would  iiave  done  if  the  message 
had  been  delivered  in  time.  Held,^  that  a  non- 
suit on  the  cause  of  action  for  punitive  damages 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  71;  Dec  Dig.  { 
69.*] 

3.  Telegraphs  and.  Telephones  (§S  66, 73*)— 
Delat  in  Delivery — Pbesumptios. 

Delay  in  the  transmission  or  delivery  of  a 
telegram  raises  a  presumption  of  negligence, 
whidi  the  burden  is  upon  the  defendant  to  re- 
but, by  proof  that  the  delay  was  not  due  to  its 
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negligence;  and  this  presumption  standing 
alone,  unless  overthrown,  is  sufficient  to  carry 
the  case  to  the  jury. 

[Bid.  Notc^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §{  61,  76 ;  Dec.  Dig. 
K  66,  73.*] 

4.  Teleobaphs  and  Telephones  (|  37*)— De- 
lay IN  Deliveby  of  Messaob— Deliveby 
Outside  or  City. 

It  is  the  duty  of  a  telegraph  "company  re- 
ceiving a  message  to  malEe  inquiry  for  the  ad- 
dressee outside  the  town  at  which  the  message 
is  received. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  24,  29,  32;  Dec. 
I>ig-  $  37.*] 

6.  Telegbaphb  awd  Telephones  (S  73*)— De- 
lay IN  Deliveby  of  Messaqe— Dtlioence 
IN  Delivery — Evidence. 

In  an  aiftion  for  delay  in  the  delivery  of  a 
telegram,  evidence  held  sufficient  to  go  to  the 
jury  OD  the  qoestion  of  defendant's  diligence 
in  its  efforts  to  deliver  the,  message. 

[EM.  Note.— For  other  cases,  see  Telenaphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  § 
73.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County. 

Action  by  Thomas  J.  Gamer  against  the 
Western  Union  Telegraph  Company.  From 
an  order  of  nonsuit,  plaintiff  appeals.  Judg- 
ment reversed  as  to  one  of  the  causes  of  ac- 
tion. 

E.  L.  Herndon,  for  appellant    John  Gary 
'  E>rans,  for  respondent 

HYDRICK,  J.  Plaintiff  appeals  from  an 
order  of  nonsuit  In  this  action,  in  vrhicb  he 
seeks  to  recover  actual  and  punitive  dam- 
ages for  defendant's  failure  to  transmit  and 
deliver  to  blm,  within  a  reasonable  time, 
a  message  from  bis  father  at  Clinton,  S.  C, 
addressed  to  blm  at  Seneca,  S.  C,  as  follows: 
"Mother  is  dead.  Bury  at  Laurens  tomorrow 
afternoon  four  o'clock.** 

The  substance  of  the  testimony  was  as 
follows:  For  plaintiff.  C.  R.  Gamer,  plaln- 
tlfTs  father:  Filed  message  at  Clinton  about 
6:30,  p.  m.  September  1,  1909.  Told  agent 
to  get  It  off  as  quickly  as  possible,  as  he 
wanted  his  son  to  come  on  first  train.  T.  J. 
Gamer,  the  plaintiff:  Was  living  at  Seneca 
Cotton  Mills,  a  mile  and  a  quarter  from 
Seneca;  message  delivered  about  9:50  a.  m. 
September  2d;  could  and  would  have  gone 
to  funeral,  if  it  had  been  delivered  in  time ; 
last  train  upon  which  he  could  have  gotten 
there  in  time  left  Seneca  9  a.  m.  on  the  2d ; 
on  two  previous  occasions,  defendant  had 
delivered  messages  to  blm  at  the  mills.  For 
defendant  J.  L.  Brown,  agent  and  operator 
of  defendant  at  Seneca:  No  direct  wire  from 
Clinton  to  Seneca ;  messages  have  to  be  re- 
layed through  Augusta  and  Atlanta  ofBces; 
received  message  about  7  p.  m.,  or  a  little 
after,  September  1st;  asked  around  and  in- 
quired if  anybody  knew  Mr.  Garner;  made 
due  Inquiry  in  Seneca;  failing  to  find  blm, 
and  not  knowing  that  be  did  not  live  in  Se- 


neca, at  7:15  p.  m.  sent  following  service  mes- 
sage to  Clinton:  "Please  get  some  address-^ 
Garner  signed  same — can't  find  any  one  that 
knows  him.  Is  he  at  cotton  mill?  Colored 
or  white?" ;  got  no  answer  before  going  off 
duty  at  11  p.  m. ;  there  is  telephone  com- 
munication between  defendant's  office  and 
cotton  mill,  and  messages  for  persons  at 
mills  are  frequently  telephoned  to  the  sup- 
erintendent; defendant  has  three  operators 
at  Seueca ;  ofSce  kept  open  day  and  night ; 
witness'  hours  were  from  2  to  11  p.  m.,  Fol- 
ger's  hours  from  7  a.  m.  to  2  p.  m. ;  while 
on  duty,  witness  handled  this  class  of  mes- 
sages. G.  Folger,  another  agent  and  operator 
of  defendant's  at  Seneca:  OfBce  hours  from 
8  a.  m.  till  7  p.  m. ;  not  required  to  transact 
Western  Union  business  after  7  p.  m. ;  rail- 
road and  Western  Union  have  same  oHice 
and  operators,  but  separate  wires;  railroad 
office  open  day  and  night;  witness'  hours 
from  8. a.  m.  till  2  p.  m. ;  went  on  duty  at 
8  a.  m.,  September  2d,  and  found  original 
and  service  message  sent  by  Brown  the  even- 
ing before  on  file ;  made  no  effort  to  find 
plaintiff  at  cotton  mill  as  tb:it  was  sup- 
posed to  have  been  done  before  service  mes- 
sage sent;  at  0:55  received  following  reply 
to  service  message:  "Please  try  cotton  mill, 
advising" ;  phoned  cotton  mills,  found  plain- 
tiff, delivered  message ;  Brown  goes  off  duty 
as  Western  Union  operator  at  7  p.  m.,  and  as 
railroad  operator  at  11  p.  m.  F.  M.  Row- 
land, ag»it  and  operator  of  defendant  at 
Clinton:  Oflice  hours  there  8  a.  m.  to  7  p. 
m. ;  message  sent  at  6:45  p.  m.,  September 
Ist;  service  message  received  about  8  a.  m. 
next  morning;  sent  reply  Immediately  in 
a  very  few  minutes  after — as  soon  as  could 
call  up  office  and  get  off  other  messages 
ahead;  one  message  cannot  have  precedence 
oyer  apother — first  come,  first  served,  the 
rule ;  said,  try  cotton  mill  because  plaintiff's 
father,  who  filed  message,  was  a  mill  opera- 
tive. 

The  record  shows  that  on  close  of  plaintiff's 
testimony,  defendant  moved  for  a  nonsuit 
first,  on  the  whole  case,  which  was  refused. 
It  then  moved  for  nonsuit  on  the  cause  of 
action  for  punitive  damages,  which  was  also 
refused.  Defendant  then  Introduced  its  tes- 
timony, and,  on  close  thereof,  renewed  the 
motion  for  nonsuit,  which  was  granted. 

The  grounds  upon  which  the  motion  was 
made  were,  in  substance:  (1)  Because  the 
undisputed  testimony  showed  that  the  mes- 
sage was  received  after  office  hours;  that 
there  was  nothing  to  show  that  such  hours 
were  unreasonable,  and  there. was  therefore 
no  duty  on  defendant  to  deliver  It,  until  aft- 
er office  hours  the  next  morning,  which  It  did 
within  a  reasonable  time;  (2)  because  the 
undisputed  testimony  showed  a  bona  fide  ef- 
fort to  deliver  the  message  on  receipt  of  it, 
even  after  office  hours,  that  addressee  could 
not  be  found  and  service  message  was  sent 
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asking  for  better  address,  on  receipt  of  which 
the  message  was  promptly  delivered;  that 
there  wfts  no  evidence  of  unreasonable  delay, 
or  that  the  delay  was  the  proximate  cause 
of  the  Injury  to  plaintiflT. 

If  plalntlfTs  testimony  makes  out  a  prima 
fade  case  he  Is  entitled  to  have  it  submit- 
ted to  the  jury,  unless  the  defendant's  testi- 
mony, explanatory  or  exculpatory,  Is  not 
only  undisputed  but  Indisputable.  In  oth- 
er words,  If  the  testimony  Is  susceptible  of 
more  than  one  reasonable  inference,  and  one 
of  such  Inferences  supports  the  material  al- 
legations of  the  complaint.  It  must  be  left 
to  the  jury  to  say  which  Inference  Is  proper- 
ly dednclble  from  It  .Otherwise,  the  judge 
becomes  the  trier  of  the  facts,  In  violation  of 
the  Constitution. 

In  Baker  v.  Telegraph  Co.,  84  S.  O.  482, 
483,  6C  S.  E.  184,  Mr.  Justice  Woods,  speaking 
for  the  court,  said:  "The  rule  In  this  state 
Is  that  delay  In  the  transmission  and  de- 
livery of  a  telegram  is  evidence  of  negli- 
gence on  the  part  of  the  telegraph  company 
(citing  cases),  and  that  long  and  unexplained 
delay  Is  evidence  of  willfulness  or  wanton- 
ness." Again,  at  page  483  of  84  S.  O.,  page 
184  of  C6  S.  E. :  "It  Is  not  possible  to  lay  down 
any  bard  and  fast  rule  as  to  the  duration  of 
the  time  of  delay  necessary  to  carry  the  issue 
of  willfulness  to  the  jury,  because  of  the  vary- 
ing circumstances  of  each  case."  In  that 
case,  a  delay  of  four  or  five  hours  without 
proof  of  a  direct  line  between  the  Initial  and 
terminal  ofBces,  or  other  supporting  circum- 
stances, was  held  lusufiBcient  to  carry  the 
case  to  the  jury  on  the  cause  of  action  for 
punitive  damages.  The  facts  of  fhat  case 
were  quite  as  strong.  If  not  stronger.  In  plain- 
titTs  favor  on  that  Issue,  than  are  the  facts 
of  this  case. 

In  Johnson  v.  Telegraph  Co.,  82  S.  C.  87,  63 
S.  E.  1,  a  change  of  the  initials  of  the  addressee 
occurred  In  transmission,  but  the  undisputed 
evidence  showed  that  reasonable  efforts  were 
made  to  deliver  It  In  the  changed  form,  and 
to  correct  the  error;  and,  in  that  case,  a 
delay  of  16  hours — 12  of  which  were  not 
office  hours — ^was  held  InsuflSclent  to  carry  the 
cause  of  action  for  punitive  damages  to  the 
jury.  In  Glenn  v.  Telegraph  Co.,  84  S.  0. 160, 
65  S.  E.  1026,  the  court  said:  "We  cannot. go 
to  the  extent  of  saying  that  undisputed  evi- 
dence of  any  effort  to  deliver  will  be  sufficient 
to  repel  the  presumption  which  arises  from 
long  delay.  The  evidence  of  the  effort  must, 
in  the  first  place,  be  undisputed,  and,  second, 
It  must  be  such  that  an  Inference  of  a  con- 
scious failure  to  discharge  the  duty  of 
prompt  delivery  could  not  reasonably  be 
drawn  from  It,  when  considered  In  the  light 
of  all  the  other  evidence  In  the  case." 

Following  the  principles  announced  In  the 
foregoing  cases,  we  do  not  think  that  a  rea- 
sonable Inference  could  have  been  drawn 
from  the  testimony  of  a  willful  disregard 
of  duty.  The  telegram  was  promptly  sent 
and  received,  and  an  effort  was  promptly 
made  to  find  the  addressee,  and  to  get  a 


better  address.  While  these  efforts  may 
or  may  not  have  been  sufficiently  vigorous, 
under  the  circumstances,  to  repel  the  pre- 
sumption of  negligence  which  arises  from 
the  delay,  as  to  which  we  express  no  opin- 
ion, as  that  Is  a  question  (or  the  jury,  they 
do  lead  away  from  any  reasonable  Inference 
of  Indifference  to  duty  or  to  plaintiff's  rights. 
Therefore  there  was  no  error  in  granting  the 
nonsuit  on  the  cause  of  action  for  punitive 
damages. 

But  we  think  the  judge  erred  In  granting 
a  nonsuit  on  the  whole  case.  We  have  seen 
that  delay  In  the  transmission  or  delivery  of 
a  telegram  raises  a  presumption  of  negli- 
gence. While  it  is  a  rebuttable  presumption, 
yet,  when  the  testimony  Is  sufficient  to  raise 
It.  the  burden  Is  cast  upon  the  defendant  to 
rebut  It  by  proving  that  the  delay  was  not 
due  10  Its  negligence.  The  same  rule  Is  ap- 
plied in  cases  of  stock  killed  by  collision 
with  an  engine  or  cars  of  a  railroad  company. 
Joyner  v.  Railway,  26  S.  C.  49,  1  S.  E.  52; 
Mack  V.  Railway,  S2  S.  C.  323,  29  S.  E. 
905,  40  li.  R.  A.  679,  68  Am.  St.  Rep.  913; 
Rltter  T.  Railway,  83  S.  C.  213,  65  S.  E. 
175.  And  in  cases  of  passengers  injured 
by  some  agency  or  Instrumentality  of  the 
carrier.  Sullivan  v.  Railway,  85  &  C.  532, 
67  S.  E.  905.  The  reason  for  applying  it 
In  cases  of  delay  In  the  transmission  or  de- 
livery of  a  telegram  are  equally  as  strong 
as  In  the  cases  mentioned.  When  the  pre- 
sumption Is  raised  by  the  testimony,  it  stands 
throughout  the  case,  just  as  any  other  fact 
In  evidence,  weak  or  strong,  according  to  the 
circumstances;  and  it  must  go  to  the  jury, 
to  be  weighed  by  them  along  with  the  rebut- 
ting evidence,  unless,  as  above  stated,  the 
rebutting  evidence  Is  of  such  a  character  that 
no  other  reasonable  Inference  could  be  drawn 
from  It  than  that  the  presumption  has  been 
overthrown. 

As  the  case  must  go  back  for  a  new  trial, 
we  will  not  discuss  the  testimony,  but  mere- 
ly point  out  the  Issues  of  fact  made  by  It, 
which  show  that  the  cause  of  action  for 
negligence  should  have  been  sent  to  the 
jury.  There  Is  a  conflict  In  the  testimony 
of  defendant's  witnesses.  Brown  and  Folger, 
as  to  what  were  the  office  hours  at  Seneca. 
Ogllvie  V.  Telegraph  Co.,  83  S.  C.  12,  64  S.  B. 
860.  The  witness  Brown  does  not  give  any 
detail  of  his  efforts  to  find  plaintiff.  He 
merely  says  that  he  asked  around  and  inquir- 
ed If  anybody  knew  him.  He  does  not  say 
of  whom,  or  of  how  many,  he  Inquired, 
whether  of  the  postmaster,  the  policeman  of 
the  town,  the  proprietors  of  the  hotels  and 
boarding  houses,  or  of  others  who  might  have 
been  able  to  give  him  Information.  His  ovm 
testimony  shows  that  the  message  was  re- 
ceived at  7  o'clock,  or  a  little  after,  and  that 
the  service  message  was  sent  at  7:15,  and 
that  he  did  nothing  after  sending  It  to  find 
plaintiff.  This  tended  to  show  that  he  did 
not  spend  over  15  minutes.  If  so  much,  in 
his  efforts  to  find  plaintiff.  He  says  he 
made  no  inquiry  outside  of  town.    It  was  hla 
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duty  to  do  80.  Martla  t.  .Telegraph  Co.,  81  S. 
C.  432,  62  S.  B.  833.  All  this,  together  vltb 
the  question  whether  he  should  have  inquir- 
ed by  telephone  at  the  cotton  mills  for  plain- 
tiff — especially  in  view  of  the  fact  that  his 
own  service  message  suggested  an  Inquiry  at 
the  mills  and  the  testimony  that  two  mes- 
sages had  previously  been  delivered  to  plain- 
tiff at  the  mills — made  questions  of  fact  for 
the  Jury  on  the  issue  of  due  diligence. 

Judgment  reversed  as  to  cause  of  action 
for  negligence, 


(8T  a  C.  JOti 

CLIFFORD  V.  SOUTHERN  Ki.  CO. 

(Supreme  Court  of  South  Carolina.    Dec.  1, 
1910.) 

1.  TbIAL    (S   296*)— IR8TBU0TI058— FOBJC  AND 

Abrangeuent. 

The  fact  that  an  instruction  on  negligence 
did  not  refer  to  the  issue  of  contributory  negli- 
gence did  not  make  it  erroneous,  where  the 
court  subsequently,  though  not  in  immediate 
connection  therewith,  charged  fully  and  correct- 
ly on  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
TOg.  II  705-713,  715,  718,  718;    Dec.  Dig.  t 

2.  Railboads    (I    351*)— Instbuctions— MiB- 

LBADINO    INSTBITCTION. 

In  an  action  at  common  law  for  injuries 
snstained  at  a  railroad  crossing  by  plaintiff's 
horse  taking  fright,  a  charge  that  the  failure 
to  give  crossing  signals  as  required  by  the  stat- 
Vite  constituted  negligence  could  not  have  misled 
the  jury  to  believe  that  the  court  considered  the 
action  as  being  under  Civ.  Code,  g  2139,  which 
relates  to  injuries  by  collision  with  the  engine 
or  cars,  and  requires  proof  of  gross  or  willful 
negligence,  or  action  in  violation  of  law  by  par- 
ty injured,  to  defeat  recovery,  where  that  sec- 
tion was  not  referred  to  in  the  instructions  and 
the  jury  were  instructed  that  plaintiff  could  not 
recover  if  he  was  ^ilty  of  negligence  which  con- 
tributed to  the  injury. 

[EJd.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  I  351.»1 

S.  Railroads  (!  317*)— Crossing  Accident- 
Negligence— Faiijjbk  TO  GlV^  SlQNAIr— 
Statutory  Signals. 

Civ.  Code,  I  2132,  requires  the  bell  to  be 
rung  or  whistle  to  be  sounded  by  the  engineer 
or  fireman  at  least  500  yards  from  any  railroad 
'crossing,  and  section  2139  provides  that  if  one 
is  injured  by  collision  at  a  crossing  and  the 
statutory  signals  were  not  given,  which  neglect 
contributed  to  the  injury,  the  company  shall  be 
liable  to  the  person  injured,  etc.  Held,  that  an 
injury  sustained  at  a  crossing  need  not  have 
been  caused  by  a  collision  with  the  engine  or 
cars  as  contemplated  by  section  2139,  in  order 
to  make  the  failure  to  give  the  signals  required 
by  section  2132  negligence  per  se. 

[M.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  ||  1009-1012 ;   Dec.  Dig.  {  317.*] 

4.  TRIAL  (I  191*)— Instructions— Weight  of 

Evidence. 

A  charge  in  an  action  for  personal  inju- 
ries, that  •  a  person  27  years  old  would  be  ex- 
pected to  live  for  37  years  longer,  was  upon  the 
facts,  since  such  life  expectancy  would  depend 
upon  numerous  circumstances,  such  as  health, 
habits,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  420-431  •   TVc.  Dig,  |  191.*] 


5.  Apfkal  and   Ebbob  (i   1064*)— Habuless 
Erbob  —  iNSTBtrcnoN  ON  Weight  of  B)vi- 

DENCE. 

Error  in  a  charge  in  a  personal  injury  ao 
tion,  as  being  upon  the  facts,  that  one  27  years 
old  would  be  expected  to  live  37  years  longer, 
was  harmless  to  defendant,  where  there  was  no 
testimony  that  plaintiff  was  not  a  person  of  nor- 
mal health,  constitution,  habits,  etc.,  such  as  is 
contemplated  by  mortahty  tables,  to  which  the 
charged  referred. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4221-4224;  Dec.  Dig.  8 
1064.*] 

6.  Damages    <|    216*)— Instbcctons— Mxab- 

UBE. 

A  charge,  in  an  action  for  i>ersonal  injury, 
that  if  the  earning  capacity  be  impaired,  it 
could  be  easily  ascertained  what  the  ultimate 
injury  amounted  to,  and  that  it  was  a  matter 
of  human  experience  that  earning  capacity  de- 
creases as  persons  grow  older,  when  fairly  con- 
strued, meant  that  plaintiff's  measure  of  dam- 
ages for  loss  of  earning  capacity  was  the  dif- 
ference between  her  normal  and  impaired  capac- 
ity to  earn. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  548-555 ;  Dec  Dig.  {  216.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  CoiHity;  J.  C.  Klugb,  Judga 

Action  by  Sfary  8.  Clifford  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  L.  Abney  and  Sanders  &  De  Pass,  for 
appellant     V.  E.  De  Pass,  for  respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  for  |1,999,  damages 
for  personal  injuries  sustained  under  the 
following  circumstances :  In  company  with 
afriend,  she  was  driving  along  a  public  high- 
way, leading  from  the  city  of  Union,  in  a 
buggy  drawn  by  a  horse.  The  highway 
crosses  the  defendant's  track  at  a  point  where 
it  is  difficult  to  see  or  hear  the  approach  of 
an  engine  or  cars  on  the  railroad  on  account 
of  the  banks  of  a  cut  through  which  the 
railroad  runs.  Plaintiff  and  her  friend  testi- 
fied that,  on  approaching  the  crossing,  they 
listened,  and  looked  as  far  as  they  could  see 
on  account  of  the  banks  of  the  cut,  for  an 
approaching  engine  or  cars,  and  seeing  and 
hearing  none  proceeded  across;  that  Just  as 
the  horse  was  on  the  track,  a  work  train, 
composed  of  an  engine  and  flat  cars,  came 
upon  the  crossing  running  backward  at  a 
high  and  dangerous  rate  of  speed.  The 
horse,  being  frightened  by  the  near  approach 
of  the  cars,  sprang  forward  and  threw  the 
buggy  against  a  wagon,  standing  on  the  road- 
side about  45  feet  from  the  railroad  track. 
The  buggy  was  turned  over  and  plaintiff  was 
throvra  out  and  injured.  She  testified  that 
the  first  car  missed  the  bind  wheels  of  the 
buggy  only  a  few  Inches. 

As  the  Injury  was  not  caused  by  a  collision 
with  the  engine  or  cars,  the  action  was  not 
brought  under  the  statute  (section  2139,  Civ. 
Code  1902),  but  under  the  common  lav.f. 
PlaintlCTs  testimony  tended  to  show  that  tlm 
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signals  required  by  statute  (Civ.  Code,  { 
2182)  were  not  given.  The  defense  was  a 
general  denial  and  the  plea  of  contributory 
negligence. 

The  two  sections  referred  to  are  as  fol- 
lows: 

"SecUon  2132.  A  bell  of  at  least  tblrl7 
pounds  weight  and  a  steam  whistle  shall  be 
placed  on  each  locomotive  engine,  and  such 
bell  shall  be  rung,  or  such  whistle  sounded, 
by  the  engineer  or  fireman,  at  the  distance 
of  at  least  five  hundred  yards  from  the  place 
wh|re_the  railroad  crosses  any  public  high- 
way or  street  or  travelled  place,  and  be  kept 
ringing  or  whistling  until  the  engine  has 
crossed  such  highway  or  street  or  travelled 
place;  and  If  such  engine  or  cars  shall  be 
at  a  stand-still  within  a  less  distance  than 
one  hundred  rods  of  such  crossing,  such  bell 
shall  be  rung,  or  such  whistle  sounded,  for 
at  least  thirty  seconds  before  such  engine 
shall  be  moved;  and  shall  be  kept  ringing  or 
sounding  until  such  engine  shall  have  crossed 
such  public  highway  or  street  or  travelled 
place." 

"Section  2139.  If  a  person  Is  Injured  in 
his  person  or  property  by  collision  with  the 
engines  or  cars  of  a  railroad  corporation  at 
a  crossing,  and  it  appears  that  the  corpora- 
tion neglected  to  give  the  signals  required 
by  this  chapter,  and  that  such  neglect  con- 
tributed to  the  injury,  the  corporation  shall 
be  liable  for  all  damages  caused  by  the  col- 
lision, or  to  a  fine  recoverable  by  indictment, 
as  provided  in  the  preceding  section,  unless 
It  is  shown  that,  in  addition  to  a  mere  want 
of  ordinary  care,  the  person  Injured,  or  the 
person  having  charge  of  his  person  or  prop- 
erty, was,  at  the  time  of  the  collision,  guilty 
of  gross  or  willful  negligence,  or  was  acting 
In  violation  of  law;  and  that  such  gross  or 
willful  negligence  or  unlawful  act  contribut- 
ed to  the  injury." 

The  substance  of  the  charge  to  which  er- 
ror is  assigned  was  that  if  defendant  failed 
to  give  the  signals  required  by  the  statute,  it 
was  guilty  of  negligence,  and  if  that  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury,  defendant  was  liable;  that  If  defend- 
ant did  give  the  signals,  and  was  negligent  in 
any  other  respects  alleged,  and  such  negli- 
gence was  the  proximate  cause  of  plaintiff's 
Injury,  the  mere  fact  that  it  gave  the  signals 
required  by  the  statute  would  not  exempt 
it  from  liability;  but  if  defendant  was  not 
negligent  in  any  other  respects  alleged,  and 
gave  the  signals,  it  would  be  exempt  from 
liability  to  one  who  was  injured  at  one  of 
its  crossings.  Defendant  contends  that  this 
instruction  took  away  from  the  Jury  its  de- 
fense of  contributory  negligence. 

While  the  court  did  not,  in  immediate  con- 
nection with  these  instructions,  also  Instruct 
the  Jury  that  defendant  would  not  be  liable, 
if  plaintiff  was  guilty  of  contributory  neg- 
ligence, the  Jury  was  fully,  clearly,  and  cor- 
rectly Instructed  as  to  that  defense  in  a  sub- 
sequent portion  of  the  charge.     Xhe  court 


has  held  in  a  number  of  cases,  recently  de-. 
elded,  that  a  Judge  cannot  ordinarily  charge 
all  of  the  law  applicable  to  every  phase  of  a 
case  In  a  single  sentence  or  proiH>sltion,  or, 
possibly  in  immediate  and  logical  sequence. 
That  method  of  instructing  a  Jury  might,  oa 
account  of  the  repetition  which  might  be 
necessary,  tend  more  to  confuse  than  to  en- 
lighten them.  If  the  law  applicable  to  the 
case,  as  made  by  the  pleadings  and  evidence, 
Is  correctly  given  to  the  Jury,  there  is  no 
Just  ground  of  complaint.  Humphries  v.  R. 
R.,  84  S.  0.  202i  65  S.  E.  1051 ;  State  T,  Mc- 
Kellar,  85  S.  G.  236,  67  S.  E.  314. 

Defendant  contends  further,  that  it  was 
error  to  charge,  in  an  action  at  common  law, 
that  the  failure  to  give  the  signals  required 
by  the  statute  was  negligence,  and  that  such 
instruction  was  prejudicial  in  that  it  tended 
to  confuse  the  Jury  and  lead  them  to  believe 
that,  In  the  opinion  of  the  court,  the  action 
was  under  the  statute,  where  the  defense  of 
contributory  negligence  is  available  to  de- 
fendant only  on  proof  that  plaintiff  was 
guilty  of  gross  or  willful  negligence  or  was 
acting  In  violation  of  law.  The  force  of  this 
last  contention  would  be  irresistible,  if  the 
Jury  had  been  Instructed  that  the  action  was 
under  the  statute  (section  2139),  or  If  they 
had  been  Instructed  that  defendant  was  re- 
quired to  prove  that  plaintiff  was  guilty  of 
any  greater  degree  of  negligence  than  ordi- 
nary negligence.  But  no  such  instruction , 
was  given.  On  the  contrary,  section  2139 
was  not  read  to  the  Jury  or  referred  to,  and 
the  Jury  was  instructed  that  if  plaintiff  was 
negligent  and  her  negligence  contributed  to 
her  Injury  as  a  proximate  cause  thereof,  so 
that,  but  for  her  own  negligence,  she  would 
not  have  been  Injured,  she  could  not  recover. 

Appellant  contends  that  the  failure  to  give 
the  signals  required  by  statute  cannot  be 
said  to  be  negligence  per  se,  or  as  matter 
of  law  in  any  case,  except  one  brought  un- 
der section  2139,  where  there  has  been  In- 
Jury  caused  by  a  collision  with  the  engine 
or  cars  at  a  crossing.  We  cannot  accept 
this  view.  The  two  sections  are  entirely  In- 
dependent of  each  other  and  disconnected  ■ 
In  the  statutes,  except  where  the  failure  to 
give  the  signals  required  by  section  2132  is 
made  by  section  2139  the  ground  of  liability 
for  injury,  caused  by  a  collision  at  a  cross- 
ing under  the  provisions  of  that  section. 

In  Kamlnltsky  v.  R.  R.,  25  S.  O.  61,  the 
court  said :  "The  common  law  required  the 
giving  of  such  signals  at  highway  crossings 
as  were  reasonable  in  view  of  the  situation 
and  surroundings,  'to  put  individuals  using 
the  highway  on  their  guard.'  Pierce,  R,  R., 
349,  and  notes.  The  signals  required  by  the 
aforesaid  statutes  did  not  supersede  these 
reasonable  signals  which  were  before  neces- 
sary. They  did  not  take  away  the  common- 
law  right  of  action,  by  giving  in  lieu  there- 
of a  new  cause  of  action  under  the  statutes, 
but  simply  declared  what  were  proper  sig- 
nals, and  expressly  made  them  'cumulative,' " 
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See,  also,  Murray  ▼.  B.  R.,  10  Rich.  227,  70 
Am.  Dec.  210 ;  Spires  v.  Ry.,  47  S.  C.  28,  24 
S.  E.  092;  Bums  v.  Ry.,  61  S.  C.  409,  39 
S.  B  567. 

la  Mack  t.  Ry.,  52  S.  O.  828,  29  S.  E. 
905,  40  L;  R.  A.  679,  68  Am.  St  Rep.  913,  and 
Mason  V.  Ry.,  58  S.  C.  74,  36  S.  E.  440,  53 
L.  R.  A.  913,  79  Am.  St  Rep.  826,  it  was  bald 
tbat.  In  actions  at  common  law,  evidence  of 
failure  to  give  the  statutory  signals  at  cross- 
ings some  distance  from  where  the  injury 
occurred  was  competent  It  is  tme  that  in 
the  foregoing  cases  the  conrt  did  not  charge 
that  the  failure  to  give  the  signals  was  neg- 
ligence, and  therefore  they  are  not  directly 
In  point.  But,  see,  Dyson  v.  Ry.,  83  S.  C 
854,  65  S.  E.  344,  and  authorities  cited,  where 
It  is  held  that  the  violation  of  a  valid  statute 
or  ordinance,  resulting  in  Injury  to  another, 
is  negligence,  as  matter  of  law. 

It  is  very  natnral  that  the  idea  should 
have  become  prevalent  that  the  two  sections 
are  Interdependent  and  connected  together, 
because  the  great  majority  of  cases  which 
have  arisen  under  the  statutes  have  been 
for  injuries  at  crossings,  within  the  mean- 
ing of  section  2139,  and  caused  by  the  al- 
leged failure  to  give  the  signals  required  by 
section  2182.  Aside  from  that  fact  and  some 
dicta  to  the  effect  that  the  signals  required 
by  section  2132  were  intended  only  for  the 
benefit  of  persons  crossing  or  Intending  to 
cross  a  railroad  on  a  public  highway,  street, 
or  traveled  place,  there  is  nothing  in  the 
language  of  the  section  which  warrants  such 
a  restricted  view  o£  Its  provisions  and  intent. 
There  is  a  dictum  In  Neely  v.  R.  R.  Co.,  33 
S.  C.  139,  11  .8.  B.  636,  which  supports  ap- 
pellant's contention  to  some  extent ;  but  the 
only  point  properly  decided  in  that  case  was 
tbat  the  cattle  were  not  killed  at  the  cross- 
ing, within  the  meaning  of  the  statute,  and, 
therefore,  "the  law  of  crossing,"  as  it  is  ex- 
pressed, was  not  applicable  to  the  case. 
While  the  primary  intent  of  the  Legislature 
in  requiring  the  signals  to  be  given  may  have 
been,  and  probably  was,  to  prevent  injuries 
at  crossings  to  those  who  were  actually 
crossing,  still  the  language  of  the  section  is 
comprehensive  enough  In  its  terms  to  Include 
others  within  the  benefits  of  its  provisions, 
and  the  court  has  no  right  by  construction 
to  exclude  them. 

Whether  an  injury  has  occurred  at  a  cross- 
ing, within  the  meaning  of  section  2139,  so 
as  to  bring  the  case  within  the  provisions  of 
that  section,  is  an  entirely  different  question. 
Tbat  was  the  question  under  consideration 
in  the  other  cases  relied  on  by  appellant 
But  In  Knmlnitsky's  Case,  which  was  an  ac- 
tion at  common  law,  where  it  seemed  to  be 
doubtful  whether  there  was  an  actual  colli- 
irion  of  the  vehicle  in  which  he  was  riding 
with  the  train,  or  whether  be  was  thrown 
out  and  fdl  under  the  train,  the  court  quoted 
with  approval  from  Prescott  v.  Eastern  Ry. 
Co.,  113  Mass.  370,  as  follows:  "If  the  neg- 
lect of  the  duties  Incumbent  on  the  defend- 


ants caused  the  plaintiff  to  approach  so  near 
the  passing  train  that  his  horse  took  fright 
from  it  and  the  injury  thereby  occurred,  he 
being  In  the  exercise  of  due  care,  the  defend- 
ants' negligence  was  such  a  proximate  cause 
of  the  Injury  that  they  are  liable  therefor, 
although  the  circumstances  of  the  rush  of  the 
train  and  the  fright  of  the  horse  intervened 
between  the  negligence  and  the  injury." 

The  plaintiff  Introduced  in  evidence  the 
mortuary  table,  which  is  by  statute  (24  St 
at  Large,  p.  96)  made  admissible  as  evidence, 
"with  other-  evidence  as  to  health,  constitu- 
tion, and  habits,"  of  the  expectancy  of  Ilf& 
With  regard  to  this  table,  the  court  instruct- 
ed the  Jury  as  follows:  "The  mortuary  ta- 
bles, gentlemen,  is  a  table  of  the  expectancy 
of  human  life.  A  person  21  years  old  is  ex- 
pected to  live  a  certain  number  of  years.  I 
believe  It  was  stated  that  a  person  27  years 
old  has  an  expectancy  of  37  years.  That  is, 
that  would  be  their  probable  length  of  life — 
a  person  27  years  old  would  be  expected  to 
live  37  years  longer.  The  value  of  this  table 
to  a  Jury  Is  that  in  ascertaining  damages 
you  find  what  a  person  Is  capable  of  earn- 
ing in  a  year  and  then  yon  take  his  or  her 
expectancy  and  find  what  their  earning  ca- 
pacity would  be  for  a  lifetime;  so  if  the 
earning  capacity  be  impaired  It  could  be 
easily  ascertained  what  the  ultimate  injury 
amounted  to.  Of  course,  the  Jury  has  to 
exercise  a  great  amount  of  common  sense  in 
the  consideration  of  that,  as  for  instance,  it 
is  a  matter  of  human  experience  that  as  a 
person  grows  older  their  earning  capacity 
decreases.  That  is  what  the  mortuary  table 
is  for,  for  your  guidance." 

Appellant  alleges  that  the  charge  that  "a 
person  27  years  old  would  be  expected  to  live 
for  37  years  longer"  was  a  charge  upon  the 
facts.  Strictly  speaklug,  it  was.  Whether  a 
person  27  years  old  would  be  expected  to 
live  37  years  longer  would  depend  upon  a 
variety  of  circumstances,  such  as  health,  con- 
stitution, occupation,  habits,  hereditary  tend- 
encies, etc.  But  we  know  that  tables  of  mor- 
tality are  based  upon  past  experience  taken 
from  the  lives  of  ];>er8on8  of  normal  health, 
constitution,  habits,-  etc.,  as  a  basis  or  guide. 
As  there  was  no  testimony  that  plaintiff  was 
not  such  a  person,  when  she  was  Injured,  we 
think  the  error  was  harmless. 

Appellant  further  contends  that  this 
charge  was  erroneous  in  falling  to  Instruct 
the  Jury  that  the  measure  of  damage,  as  to 
plaintiff's  earning  capacity,  should  be  only 
the  difference  between  her  normal  and  im- 
paired capacity  to  earn.  We  think  the  lan- 
guage used,  fairly  construed,  must  be  iitter- 
preted  as  so  charging,  for  the  Judge  said: 
"So,  if  the  earning  capacity  be  Impaired,  It 
could  be  easily  ascertained  what  the  ulti 
mate  Injury  amounted  to";  and  again,  "it 
is  a  matter  of  hiunan  experience  that  as  i>er- 
sons  grow  older  their  earning  capacity  de- 
creases." 

Judgmott  affirmed. 
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RICE  et  al.  ▼.  COLEMAN  et  al. 
(Supreme  Court  of  South  Carolina.     Sept.  20, 

1910.     Rehearing  Denied  Dec..  7,  1910.) 
iKjUNCnoN   (S   137*)— Executors— Power  of 
Sale— Eqititablje  Intebfebencb. 

In  a  suit  to  restrain  executors  from  exer- 
cising the  power  to  sell  given  by  the  will,  em- 
powerinc  executors  to  sell  all  of  testator's  real- 
ty, the  denial  of  a  temporary  injunction  on  the 
showing  made  held  by  equally  divided  court 
proper. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent.  Dig.  |S  307-309;   Dec.  Dig.  $  187.»] 

Jones,  01  J.,  and  Hydride,  J.,  dissenting. 

Appeal  from  (Dommon  Pleas  Circuit  Court 
of  Union  County;   Tbos.  S.  Sease,  Judge. 

Suit  by  Spencer  M.  Rice  and  others 
against  William  Coleman  and  others.  From 
an  order  denying  temporary  injunction, 
plaintiffs  appeal.    Dismissed. 

James  Munro,  McDonald  &  McDonald,  and 
J.  P.  K.  Bryan,  for  appellants.  Johnstone  & 
Cromer  and  Shand  &  Shand,  for  respondents. 

GARY,  A.  J.  This  la  an  appeal  from  the 
following  order  of  his  honor,  Judge  Sease, 
dated  the  18th  of  December,  1909:  "On  hear- 
ing return  of  the  defendants  to  the  rule  to 
show  cause  Issued  by  me,  *  *  •  and  It 
appearing  to  the  court  that  the  power  of  sale 
conferred  upon  the  executors  by  the  will  of 
Ann  E.  Rice  confers  upon  them  full  power 
of  sale  of  the  real  estate,  and  that  no  ir- 
reparable Injury  will  be  done  to  the  bene- 
ficiaries of  the  will  by  the  sale  which  the 
executors  have  declared  their  intention  of 
making,  It  is  ordered  that  said  rule  be  dis- 
charged, and  the  restraining  order  granted 
by  me  on  November  5,  1909,  is  revoked." 
The  power  contained  in  the  will  under  which 
the  defendants  were  proceeding  is  as  fol- 
lows: "I  give  my  personal  representatives 
full  power  to  sell,  all  my  real  esbxte,  where- 
soever situated,  and  to  make  deeds  to  same." 

The  complaint  sets  forth  two  causes  of  ac- 
tion— one  for  accounting  and  the  other  for 
injunction.  The  following  allegations  of  the 
cause  of  action  for  injunction  are  material 
to  the  question  Involved:  That  ^Jin  E.  Rice 
departed  this  life  leaving  In  force  a  last  will 
and  testament  which  was  proved  in  common 
form  In  the  court  of  probate  for  Union  coun- 
ty on  the  1st  day  of  September,  1908,  and 
there  was  also  proved  In  common  form,  in 
the  court  of  probate  in  the  county  of  Union 
on  the  1st  day  of  September,  1908,  a  paper 
purporting  to  be  a  codicil  to  the  said  last 
will  and  testament.  That  on  the  4tb  day  of 
November,  1909,  proceedings  were  instituted 
by, these  plalntifts  In  the  court  of  probate 
for  the  county  of  Union  contesting  and  re- 
quiring the  said  paper,  purporting  to  be  a 
codicil  to  the  last  will  and  testament  of  said 
Ann  E.  Rice,  deceased,  to  be  proved  in  due 
form  of  law,  and  the  proceedings  contesting 
the  alleged  codicil  are  now  pending  in  the 


probate  court  for  the  county  of  Union;  and 
these  plaintiffs  further  allege  and  show  that 
under  the  last  will  and  testament  of  Ann  B. 
Rice,  deceased,  these  plaintiffs  take  as  dev- 
isees and  legatees  thereunder  i'/zb  of  the 
entire  residuary  estate  of  Ann  E.  Rica,  de- 
ceased; but,  if  the  alleged  codicil  to  the  last 
will  and  testament  be  declared  valid  by  the 
said  court,  these  plaintiffs  will  only  take 
about  »/a»  of  the  residuary  estate  of  Ann 
E.  Rice,  deceased;  and,  until  the  proceedings 
contesting  the  validity  of  the  codicil  are  de- 
termined, the  respective  interests  and  shares 
of  the  plaintiffs  in  the  estate  of  Ann  E.  Rice, 
deceased,  are  undetermined. 

These  plaintiffs  further  allege  "that  act- 
ing under  ex  parte  orders  of  the  probate 
court  of  Union  county,  granting  leave  to  the 
defendants  William  Coleman  and  Francis 
M.  Farr,  and  empowering  said  defendants 
to  sell  the  personal  estate  of  Ann  E.  Rice, 
deceased,  at  public  auction,  the  defendants 
have  advertised  for  sale  on  the  15th  day  of 
November,  1909,  370  shares  of  the  preferred 
stock  of  the  Glenn-Lowry  Manufacturing 
Company,  and  250  shares  of  the  common 
stock  of  the  said  Glenn-Lowry  Manufactur- 
ing Company,  and  have  also  advertised  for 
sale  on  the  15tb  day  of  November,  1900,  11 
pieces  of  the  real  estate  of  the  said  estate, 
situate  in  the  county  of  Union,  embracing 
town  lots  and  9,000  acres  and  upwards  of 
farm  lands  In  the  said  county  of  Union,  un- 
der a  power  of  sale  claimed  under  the  will 
of  Ann  EX  Rice,  deceased,  and  are  threaten- 
ing to  sell  other  personal  property  and  real 
property  aggregating  5,000  acres,  in  other 
counties  in  the  state  of  South  Carolina,  of 
the  estate,  under  a  like  power,  as  plaintiffs 
are  Informed  and  believe.  And  in  this  con- 
nection plaintiffs  allege  that  the  tracts  of 
land  advertised  for  sale  In  Union  county 
vary  in  size  from  a  few  hundred  acres,  to 
1,500  acres,  and  plaintiffs  are  informed  and 
believe  that  said  parcels  of  land  would  sell 
to  better  advantage,  if  divided  into  smaller 
tracts.  That  subject  to  the  payment  of 
debts,  as  the  plaintiffs  are  Informed  and  be- 
lieve, they  are  tenants  in  common  with  the 
other  devisees  and  legatees  of  all  the  estate, 
both  real  and  personal,  bequeathed  and  de- 
vised by  Ann  E.  Rice,  deceased,  and  plain- 
tiffs are  informed  and  believe  that  said  es- 
tate, both  real  and  personal,  is  capable  of 
being  divided  In  kind  among  the  plaintiffs 
and  others  entitled  thereto  as  legatees  and 
devisees,  but  the  same  cannot  be  fairly  and 
impartially  divided  and  partitioned  between 
the  parties  entitled  thereto  nntil  their  re- 
spective shares  and  Interests  shall  have  been 
determined  in  the  proceedings  instituted  In 
the  court  of  probate  of  Unlou  county  to  de- 
termine the  validity  of  a  paper  purporting  to 
be  a  codicil  to  the  last  will  and  testament 
of  Ann  E.  Rice,  deceased.  That,  as  plaintiffs 
are  informed  and  believe,  the  said  Ann  B. 
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Rice,  deceased,  left  unpaid  little  or  no  per- 
Bonal  debts,  and.  if  any  debts  exist  against 
her  estate,  the  defendants,  as  plaintiffs,  are 
Informed  and  believe  have  a  sofflcient 
amount  in  cash  to  pay  up  the  same." 

At  this  stage  of  the  case,  the  merits  can- 
not be  considered,  and  the  only  question 
which  the  court  can  now  determine  is  wheth- 
er the  plaintiffs  made  a  prima  facie  showing 
before  his  honor,  the  circuit  Judge,  for  a 
temporary  injunction.  Alston  v.  Llmehouse, 
eo  S.  C.  559.  39  S.  E.  188;  Oil  Co.  v.  OU  Co., 
62  8.  a  196,  40  S.  E.  169;  Riley  t.  Union 
Station  Co..  67  S.  C.  84,  45  S.  E.  1^. 

The  controlling  question  is  not  whether 
the  personal  property  is  sufficient  to  pay 
the  debts,  or  whether  it  would  be  advan- 
tageous to  the  plaintiffs  for  the  real  estate 
to  be  divided  in  kind  amongst  the  respective 
parties,  but  whether  it  would  be  an  abuse  of 
power  for  the  executors  to  proceed  to  sell, 
the  real  estate. 

The  power  is  ample  to  Justify  the  action  of 
the  executors,  and  the  plaintiffs  have  failed 
to  satisfy  us  that  Its  exercise  would  be  an 
abuse  of  discretion. 

Appeal  dismissed. 

WOODS,  J.  (concurring).  I  concur  In  the 
opinion  of  Mr.  Justice  GARY.  The  will  of 
Annie  E.  Rice  is  very  short  and  general  in 
its  terms.  Legacies  of  $10,000  each  are  given 
to  certain  cousins,  and  all  of  the  remainder 
of  the  property  is  devised  and  bequeathed  to 
Spencer  M.  Rice,  Sr.,  and  other  relatives 
named.  In  immediate  connection  with  the 
residuary  clause  the  power  of  sale  is  given 
in  this  broad  and  unqualified  language:  "I 
give  my  personal  representatives  full  power 
to  sell  all  my  real  estate  wheresoever  situat- 
ed and  make  deeds  to  same."  The  executors 
having  advertised  for  sale  certain  factory 
stock  under  ^n  ex  parte  order  of  the  probate 
court  and  several  tracts  of  land  under  the 
power  contained  in  the  will,  the  plaintiffs  as 
devisees  and  legatees  brought  this  action  to 
enjoin  the  sale  on  these  grounds:  First,  be- 
cause the  personal  property  of  the  estate  is 
sufficient  to  pay  all  debts  and  legacies;  sec- 
ond, because  the  real  estate  can  be  divided 
in  kind;  and,  third,  because  under  the  orig- 
inal will  they  would  be  entitled  to  is/jb  of 
the  entire  residuary  estate,  whereas,  if  a 
contested  codicil-  oif  the  will  toe  adjudged  of 
force,  they  would  take  only  about  a/js,  and 
that,  until  the  contest  as  to  the  codicil  is  de- 
cided, they  are  not  in  a  position  to  bid  intel- 
ligently at  the  proposed  sale  of  the  real  es- 
tate. The  executors  in  their  answer  allege 
in  effect  that  the  debts  and  legacies  amount 
to  $90,000,  that,  though  the  personal  estate 
was  appraised  at  about  $400,000,  they  have 
not  money  in  hand  to  pay  the  debts  and  leg- 
acies, and  that  it  is  expedient  to  sell  the 
property  advertised  at  this  time.  The  appli- 
cation for  injunction  was  heard  on  the  com- 
plaint and  answer.  The  question  to  be  de- 
cided on  appeal  la  whether  it  appears  prima 


fade  from  the  pleadings  that  the  plaintiffs 
are  entitled  to  have  the  sale  enjoined  on  the 
grounds  above  set  out. 

In  tlie  consideration  of  this  question,  it 
will  not  be  necessary  to  distinguish  between 
land  and  factory  stock,  because  the  statute 
makes  factory  stock  real  estate.  It  is  true 
the  executors  are  preparing  to  sell  the  fac- 
tory stock  under  an  ex  parte  order  of  the  pro- 
bate court  as  if  it  were  personal  property, 
but  that  fact  is  not  material  on  the  question 
of  enjoining  the  disposition  of  the  factory 
stock,  for  as  real  estate  the  factory  stock 
would  fall  under  the  power  of  sale  conferred 
by  the  will.  The  personal  estate  is  very 
large,  and  there  cannot  be  the  least  doubt 
that  the  testatrix  well  knew  that  the  sale  of 
the  real  estate  would  not  'be  necessary  to  p&y 
the  debts  and  legacies.  Looking,  then,  at  the 
condition  of  the  estate  and  the  surroundings 
of  the  testatrix  when  the  will  was  made, 
and  at  the  death  of  the  testatrix,  it  seems 
clear  that  she  did  not  mean  to  limit  the  pow- 
er of  sale  so  that  it  could  be  exercised  only 
when  from  deficiency  of  personal  assets  the 
necessity  should  arise  for  the  sale  of  the 
land  to  raise  funds  to  pay  debts  and  legacies, 
for  there  was  no  reason  to  apprehend  such  a 
contingency.  Obviously  the  fact  that  the 
land  and  factory  stock  could  be  divided  in 
kind  or  the  fact  that  the  plaintiffs,  who  are 
entitled  to  only  part  of  the  residuary  estate, 
would  be  in  a  better  position  to  bid  on  the 
property  after  their  exact  shares  have  been 
ascertained,  should  not  deprive  the  executors 
of  the  discretion  to  sell  coniferred  by  the 
will.  The  testatrix  did  not  see  fit  to  place 
such  conditions  on  the  exercise  of  the  power 
of  sale,  and  the  court  cannot  add  them  to  the 
will.  The  will  .means  ttiat  the  executors 
shall  have  the  power  of  sale  of  real  estate 
whenever  in  the  exercise  of  a  fair  and  hon- 
est judgment  they  reach  the  conclusion  that 
the  interests  of  the  estate  will  be  promoted 
by  such  sale.  The  objections  to  the  sale 
urged  by  the  plaintiffs  should  be  taken  into 
account  by  the  executors,  but  tbey  are  by  no 
means  conclusive,  for  there  are  other  con- 
siderations which  the  executors  are  bound  to 
regard  In  exercising  their  discretion  as  to 
the  wisdom  of  selling  under  the  power.  Gen- 
eral trade  conditions,  crop  prospects,  the  gen- 
eral advance  or  decline  in  prosperity  of  the 
country  at  large,  or  of  the  particular  locality, 
the  general  state  of  the  cotton  manufactur- 
ing industry,  or  of  the  particular  mill  in 
which  cotton  manufacturing,  these  and  per- 
haps other  things  are  to  be  considered  by  the 
executors  in  deciding  whether  the  property 
should  be  sold.  The  power  to  consider  these 
things  and  to  act  upon  an  honest  conclusion 
that  it  would  be  best  to  sell  was  intrusted  to 
the  executors  by  the  testator,  and  it  cannot 
be  assumed  that  the  executors  have  not  con- 
sidered them  and  have  come  to  an  honest 
conclusion.  Hence  I  can  see  no  ground  for 
the  court  to  deprive  them  of  the  power,  and 
thus  substitute  for  the  discretion  of  the  ex- 
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ecutora,  th«  court's  own  conceptions.  Tbe 
band  of  the  executors  may  be  arrested  only 
when  they  Intend  to  sell  in  breach  of  their 
trust,  such  intention  being  shown  t)y  evi- 
dence of  actual  corrupt  design,  or  .by  evi- 
dence leading  to  the  Inference  that  a  sale 
would  be  so  injudicious  that  the  executors 
could  not  have  exercised  an  honest  Judgment 
in  arriving  at  the  Intention  to  sell,  or  they 
would  have  come  to  a  different  conclusion. 
It  makes  no  difference  that  by  the  terms  of 
tbe  will  the  devisees  took  the  legal  title  to 
the  property,  because  the  devise  was  subject 
to  the  power  conferred  on  the  trustees  to  sell 
(Ware  v.  Murph,  Rice,  55,  33  Am.  Dec.  87), 
nor  that  the  opinion  of  the  court  on  the  wis- 
dom of  selling  might  differ  from  that  of  tbe 
executors  (Anderson  v.  Butler,  31  S.  O.  183, 
9  S.  E.  797,  5  L.  R.  A.  166). 

The  conclusion  expressed  above  with  re- 
spect to  the  power  conferred  on  the  execu- 
tors seems  to  me  to  l>e  nothing  more  than  the 
Inevitable  result  of  giving  effect  to  the  plain- 
ly expressed  will  of  the  testatrix;  and  it  la 
supported  by  unbroken  authority  in  this  state. 
Reeves  v.  Tappan,  21  S.  C.  1;  Jennings  v. 
Teague,  14  S.  C.  229;  Anderson  v.  Butler,  31 
S.  C.  183,  9  S.  E.  797,  5  L.  R.  A.  166;  Reeves 
V.  Brayton,  36  S.  C.  384,  15  S.  E.  658;  Dick  v. 
Uarby,  48  S.  O.  616,  26  S.  El  900;  Greer  v. 
McBeth,  12  Rich.  Eq.  254;  Huger  r.  Huger, 
9  Rich.  Eq.  217.  Counsel  for  the  plaintiffs 
endeavor  to  distinguish  some  of  the  cases, 
because  tbe  wills  under  consideration  con- 
tained such  expressions  as  that  the  power  of 
sale  was  to  be  exercised  to  carry  out  the 
provisions  of  the  will.  But  the  point  is  too 
fine  for  every  power  of  sale  conferred  by  a 
will  has  attached  to  it  by  law  as  a  condition 
ot  its  exercise  that  it  shall  be  used  only  in 
the  discharge  of  the  testamentary  trust  Im- 
posed by  the  will.  Adopting  the  language  of 
the  court  In  Reeves  v.  Tappan,  supra:  "It 
was  a  power  coupled  with  a  trust,  the  trust 
being  the  executorship,  and  it  was  conferred 
upon  the  office  of  executor  so  as  to  enable 
the  party  filling  that  office,  whoever  he  might 
be,  to  properly  discharge  Its  functions  and 
duties.  •  •  • "  AuthoritieB  elsewhere  are 
to  the  same  effect  "Where  the  power  of  sale 
is  unrestricted  or  Is  given  for  any  purpose 
tbe  donee  may  deem  advisable,  it  may  be  ex- 
ercised in  the  discretion  of  the  donee."  31 
Cyc.  1081 ;  Perry  on  Trusts,  §  511 ;  Hatt  v. 
ftlch,  59  N.  J..  Eq.  492.  45  Atl.  969;  Busch  v. 
Rapp  (Ky.)  63  S.  W.  479;  Bunner  v.  Storm, 
1  Sandf.  Ch.  (N.  Y.)  337;  Matthews  v.  Cap- 
shaw,  109  Tenn.  480. 72  S.  W.  964, 97  Am.  St 
Rep.  854;  Randolph  v.  Birmingham  Land  Co., 
104  Ala.  355,  16  South.  126,  53  Am.  St  Rep.  64. 

HYDRICK,  J.  I  dissent  In  the  adminis- 
tration of  estates  the  personal  property  is 
primarily  liable  for  the  payment  of  debts  and 
legacies ;  and  the  heirs  and  devisees  have  the 
right  to  have  it  exhausted  before  resort  can 


be  bad  to  the  real  estate  for  those  purposes. 
In  this  case  it  is  admitted  that  the  personal 
estate  is  more  than  sufficient  for  those  pur- 
poses; its  appraised  value  being  over  |400,- 
000,  while  the  debts  and  legacies  amount  to 
less  than  $100,000.  As  the  will  does  not  di- 
rect otherwise,  the  estate  should  be  adminis- 
tered accordbaig  to  tbe  settled  principles  of 
law.  The  real  estate  is  not  devised  to  tbe 
executors.'  The  title  is  therefore  in  the  dev- 
isees, and  the  executors  admit  that  It  can  be 
divided  amongst  them  In  kind.  While  the 
power  conferred  on  tbe  executors  to  sell  the 
real  estate  is  ample,  still  It  Is  a  naked  power, 
and  should  <be  construed  as  intended  to  be 
exercised  only  for  the  purpose  of  adminis- 
tering the  estate  according  to  law.  It  is  not 
an  arbitrary  power  to  be  arbitrarily  exercis- 
ed. It  would  be  an  abuse  of  the  power  for 
tbe  executors  to  sell  the  real  estate,  when 
the  personal  estate  is  sufficient  for  all  pur- 
poses of  administration.  I  think,  therefore,  a 
prima  facie  case  for  Injunction  against  ttie 
sale  of  the  real  estate  was  clearly  made  out. 


JONES,  a  J. 
HYDRICK,  J. 


I  concur  In  the  opinion  <tf 


(Ul  Va.  844) 
ROBINSON  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

SO.  1910.) 
Ckihtnai.  Law  ({  220*)— Co>ipi.aint— AmiiD- 

UENT 

Under  Code  1904,  {  4107,  authorizing  tbe 
court  to  amend  the  form  of  the  warrant,  etc., 
where  the  warrant  charfKd  accused  with  the 
larceny  of  oats,  but  it  and  the  evidence  showed 
that  accused,  who  was  employed  by  one  con- 
tracting to  deliver  oats  to  the  city,  substituted 
a  number  of  stones  for  oats,  and  bad  the  same 
weighed  as  oats  by  the  scale  master,  the  court 
properly  ordered  the  warrant  amended,  so  as  to 
cbaiKe  an  attempt  to  obtain  money  under  false 
pretenses. 

[EV3.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  456;  Dec.  Dig.  §  220.*] 

Error  to  Hustings  Court  of  City  of  Rich- 
mond. 

James  Robinson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  K.  Mathews  (James  Robinson,  of  coun- 
sel), for  plaintiff  in  error.  Samuel  W.  Wil- 
liams, Atty.  Gen.,  for  the  (Commonwealth. 

KEITH,  P.  A  warrant  was  Issued  against 
James  Robinson,  commanding  him  to  appear 
before  the  police  justice  of  tbe  city  of  Rich- 
mond, to  answer  for  an  attempt  to  take, 
steal,  and  carry  away  190  pounds  of  oats,  of 
the  aggregate  value  of  $3.68,  of  the  goods 
and  chattels  of  the  city  of  Richmond,  and 
stating  tbe  acts  done  by  Robinson  toward 
the  committing  of  the  above  offense.  He 
was  found  guilty  by  the  police  justice,  and 
sentenced  to  confinement  in  the  dty  jail  for 
the  term  of  90  days.  From  this  judgment 
Robinson   appealed   to   the   hustings    court 
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where  he  was  tried  before  a  Jury,  which 
found  him  guilty  of  an  attempt  to  commit 
petit  larceny,  and  ascertained  his  punish- 
ment at  90  days  in  the  city  Jail;  and  the 
case  is  now  before  us  upon  a  writ  of  error 
to  the  Judgment  upon  that  verdict 

Before  the  Jury  was  sworn,  the  accused,  by 
counsel,  moved  the  court  to  quash  the  war- 
rant Issued  against  him,  which  motion  the 
court  orerruled.  After  the  testimony  had  all 
been  put  before  the  Jury,  and  the  attorney 
for  the  commonwealth  and  counsel  for  the 
accused  had  asked  for  tnstrnctions  to  the 
Jury,  the  court  directed  the  commonwealth's 
attorney  to  amend  the  warrant,  and  change 
the  charge  from  an  attempt  to  take,  steal, 
and  carry  away  190  pounds  of  oats,  the 
goods  and  chattels  of  the  city  of  Richmond, 
to  an  attempt  to  obtain  money  under  false 
pretenses:  and  to  this  ruling  of  the  court 
the  defendant  excepted. 

Section  4107  of  the  Code,  under  which 
the  court  was  proceeding,  gives  very  ample 
powers  to  the  court  to  which  appeal  Is  taken 
with  respect  to  the  warrant  Issued  by  the 
Justice  of  the  peace.  So  much  of  It  as  Is 
necessary  to  be  here  considered  Is  as  follows : 
"Upon  the  trial  of  the  warrant  In  the  circuit 
court  of  the  countyi  or  corporation  or  hust- 
ings court  of  the  corporation,  the  court  shall 
have  authority  upon  its  own  motion,  or  upon 
the  request  either  of  the  attorney  for  the 
commonwealth,  or' for  the  accused,  to,amend 
the  form  of  the  warrant  In  any  respect  In 
which  It  appears  to  be  defective.  But  when 
the  warrant  is  so  defective  in  form  that  it 
does  not  substantially  appear  from  the  same 
what  is  the  offense  with  which  the  accused  is 
charged,  or  even  when  it  is  not  so  seriously 
defective,  the  Judge  of  the  court  having  ex- 
amined on  oath  the  original  complainant,  if 
there  be  one,  or  If  he  sees  good  reason  to  be- 
lieve that  an  offense  has  been  committed, 
then  without  examination  of  witnesses  may 
issue  under  his  own  hand  his  warrant,  re- 
citing the  offense  and  requiring  the  defend- 
ant in  the  original  warrant  to  be  arrested 
and  brought  before  him.  Upon  the  arrest  of 
the  defendant  on  the  new  warrant  and  his 
production  or  appearance  in  court  the  trial 
shall  proceed  upon  the  new  warrant  Where 
there  is  an  amendment  of  the  original  war- 
rant the  trial  shall  proceed  <Sn  the  amend- 
ed warrant  But  whether  the  warrant  is 
amended  or  new  warrant  is  Issued,  the  court 
before  proceeding  to  trial  on  the  same  may 
grant  a  continuance  to  the  commonwealth, 
or  to  the  prisoner  upon  such  terms  as  to 
costs  as  may  be  proper  under  the  circum- 
stances of  the  case." 

The  facts  recited  in  the  original  and  the 
amended  warrant  are  substantially  the  same, 
as  follows:  "Whereas,  C.  A.  Gibson  has  this 
day  made  complaint  and  Information  on  oath 
before  me,  W.  J.  Griggs,  a  Justice  of  the 
peace  of  said  city,  that  on  the  18th  day  of 
August,  1909,  at  said  city,  James  Robinson 
did  unlawfully  attempt  to  tak^  steal,  and 


carry  away  three  dollars  and  sixty-eight 
cents  of  the  money,  goods,  and  chattels  of 
the  city  of  Richmond,  a  municipal  corpora- 
tion, and  in  his  said  attempt  that  he,  the 
said  James  Robinson,  who  was  then  and 
there  In  the  employ  of  E^dward  Alvey,  who 
was  then  and  there  doing  business  under  the 
firm  name  of  Alvey  Bros.,  the  said  Alvey 
Bros,  being  then  and  there  under  a  contract 
to  sell  and  deliver  to  the  said  city  of  Rich- 
mond certain  oats,  to  be  paid  for  by  said 
dty  of  Richmond  by  weight,  to  be  made  by 
the  dty  welghmaster,  then  and  there  placed 
or  caused  to  be  placed  in  the  wagon  with 
said  oats  certain  atones  of  the  weight  of  one 
hundred  and  ninety  pounds,  and  caused  said 
stones  to  be  weighed  by  the  city  welgh- 
master with  said  oats,  and  a  certificate  there- 
for to  be  given  of  said  weight  of  said  stones 
by  the  city  welghmaster,  in  order  that  pay- 
ment for  one  hundred  and  ninety  pounds  of 
oats  which  were  not  received  by  the  city  of 
Richmond  should  be  made  by  the  city  of 
Richmond,  but  did  not  succeed  In  his  said  at- 
tempt" 

It  is  obvious  that  this  was  not  an  attempt 
to  commit  larceny  of  the  oats,  but  was  an 
attempt  to  obtain  money  under  false  pre- 
tenses, and  the  Judge  of  the  hustings  court 
very  properly  exercised  the  broad  power  giv- 
en him  by  section  4107  of  the  Code,  when  he 
required  the  warrant  to  be  amended  in  the 
particular  that  has  been  pointed  out  It 
would  have  been,  perhaps,  more  regular  If 
this  had  been  done  before  the  trial  began ; 
but  the  dlStculty  was  doubtless  not  brought 
to  the  attention  of  the  court  until  it  develop- 
ed upon  the  trial  «t  the  case.  The  accused 
did  not  ask  for  a  continuance  and  there  Is 
nothing  to  Indicate  that  he  was  prejudiced 
In  any  degree  by  the  fact  that  the  amend- 
ment was  made  during  the  progress  of  the 
trial. 

The  proof  before  the  Jury  was  by  two 
eyewitnesses,  who  saw  the  accused  drive  a 
wagon  loaded  with  oats  up  to  the  city  scales, 
where  they  were  weighed,  and  saw  the  ac- 
cused, after  leaving  the  city  scales,  drive 
up  under  the  viaduct  of  the  Chesapeake  & 
Ohio  Railroad,  stop  his  wagon,  remove  his 
coat,  which  he  had  on  the  top  of  some  bags, 
take  stones  from  underneath  the  coat,  and 
throw  them  off.  These  stones  were  counted 
and  placed  upon  the  scales,  and  their  weight 
ascertained  to  be  190  pounds.  Not  only  are 
these  facts  proved  by  the  independent  testi- 
mony of  the  witnesses,  but  the  confession  of 
the  accused,  covering  every  fact  set  out  in 
the  warrant  was  also  t>efore  the  Jury ;  and 
no  witnesses  were  Introduced  on  behalf  of 
the  accused. 

Exception  was  taken  to  the  evidence  of 
Joseph  Heindl,  who  testified,  over  the  objec- 
tion of  the  accused,  that  he  had  seen  him 
throw  stones  from  a  wagon  of  Alvey  Bros. 
during  the  latter  part  of  April,  1909,  while 
the  offense  with  which  the  accused  was  char- 
ged occurred  in  August,  1909. 
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We  shtUl  not  stop  to  Inqnire  whether  this 
exception  was  well  taken.  Upon  the  evi- 
dence properly  before  the  Jury,  as  to  which 
there  was  neither  contradiction  nor  conflict, 
no  other  verdict  than  the  one  complained  of 
conid  have  been  rendered. 

We  are  of  opinion  that  there  was  no  error 
in  the  Judgment  of  the  hustings  court,  and 
it  is  affirmed. 

Affirmed. 


(lU  Vtt.  837) 

GATES  ▼.  COMMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
SO,  1910.) 

1.  INDICTUEKT    and     iNFOKltATION     (J    191*)— 

Conviction    of   Lesseb    Offensb  — When 

TTTfVTTVTIGI) 

To  justify  a  conviction  of  a  minor  offense 
on  an  indictment  for  anothei  oCCense,  the  minor 
offense  must  be  an  Ingredient  of  the  offense 
charged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {!  604-621;  Dec. 
Dig.  i  191.  ♦] 

2.  CBHIINAI,  liAW  (J  44*)— INTKNT  TO  COMMrT 

Felony— "Attempt." 

An  intention  to  commit  a  felony,  and  the 
doing  of  some  act  towards  its  commission,  with- 
out actually  committing  it,  is  an  "attempt" 

[Ed;  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  51 ;   Dec.  Dig.  {  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  621;    vol.  8,  p.  7586.] 

S.  Indictment  and  Infobmation  (|  190*)— 
Conviction  of  Lesseb  Offense — ^Attempt 
TO  Commit  Felant  Chaboed. 

An  attempt  to  commit  a  felony  charged  is 

included  in  or  a  part  of  the  offense  charged, 

and  one  charged  with  a  felpny  may  be  convicted 

of  an  attempt.  ^ 

[Ed.  Note. — For  other  cases,  see   Indictment 

and  Information,  Cent  Dig.  \\  596-603;    Dec. 

Dig.  {  190.»] 

4.  Cbiminal  Law  (S  193^*)— Fobmeb  Jkop- 

ABDY — ACQniTTAI,. 

A  conviction  of  an  attempt  under  an  indict- 
ment charging  felony  is  an  acquittal  of  the  fel- 
ony. 

[E;d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  387-889;  Dec.  Dig.  \ 
193%.»J 

5.  Cbiminal  Law  (8  193%*)— Fobmeb  Jeop- 
abdy— acquittai.. 

Under  CJode  1887,  S  4040  (Code  1904,  p. 
2127),  providing  that  if  a  verdict  finding  ac- 
cused, indicted  for  a  felony,  guilty  of  a  part  of 
the  offense,  be  set  aside,  be  shall  not  be  tried 
for  any  higher  offense  than  that  of  which  he 
was  convicted,  one  obtaining  a  new  trial  after  a 
conviction  of  an  attempt  to  commit  a  felony, 
under  an  indictment  charging  a  felony,  may 
only  be  tried  for  the  attempt  to  commit  the  fel- 
ony. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  \\  386-389;  Dec.  Dig.  i  193%.*] 

Error  to  Hustings  Court  of  City  of  Ports- 
mouth. 

T.  O.  Cates  was  convicted  of  crime,  and 
be  brings  error.    Reversed. 

Samuel  W.  Williams,  Atty.  Gen.,  for  the 
Commonwealth. 


BUCHANAN,  J.  The  accused,  the  plain- 
tiff in  error,  was  indicted  and  tried  for  rape. 
On  the  first  trial  he  was  found  guilty  of  an 
attempt  to  commit  the  offense  charged.  Up- 
on his  motion,  tlie  verdict  of  the  Jury  was 
set  aside  and  a  new  trial  granted  him.  Up- 
on that  trial,  over  bis  objection,  he  was 
tried  for  rape  and  found  guilty.  He  moved 
in  arrest  of  Judgment  and  for  a  new  trial, 
but  'both  motions  were  overruled,  and  Judg- 
ment entered  upon  that  verdict  To  ttiat 
Judgment  this  writ  of  error  was  awarded. 

The  action  of  the  court  in  trying  the  ac- 
cused for  rape,  instead  of  trying  him  for  an 
attempt  to  commit  that  offense,  Is  assigned 
as  error. 

Section  4044  of  the  Code  of  1887  (page 
2129,  Code  1904)  provides  that,  "on  an  in- 
dictment for  felony,  the  Jury  may  find  the 
accused  not  guilty  of  the  felony,  but  guilty 
of  an  attempt  to  commit  such  felony;  and 
a  general  verdict  of  not  guilty  upon  such  in- 
dictment shall  }>e  a  bar  to  a  sul>8equent 
prosecution  for  an  attempt  to  commit  such 
felony." 

By  section  4010  of  the  Code  (page  2127, 
Code  1901)  It  is  provided  that,  "if  a  person 
indicted  of  felony  be  by  the  Jury  acquitted 
of  part  and  convicted  ot  part  of  the  offense 
charged,  he  shall  be  sentenced  for  such  part 
as  he  is  convicted  of,  if  the  same  be  sut>- 
stantlally  charged  in  the  indictment,  wheth- 
er it  Ub  felony  or  misdemeanor.  If  the  ver- 
dict be  set  aside  and  a  new  trial  granted, 
the  accused  shall  not  be  tried  for  any  high- 
er offense  than  that  of  which  he  was  con- 
victed on  the  last  trial." 

In  Stuart's  C:!ase,  28  Grat.  950,  it  was  held 
that  where  there  is  but  one  count  in  an  in- 
dictment, and  on  that  the  accused  may  t>e 
convicted  of  one  of  several  offenses  which 
are  covered  by  the  indictment,  the  verdict 
of  the  Jury  finding  the  accused  guilty  of 
one  of  the  offenses  charged  is  a  verdict  of 
acquittal  of  all  the  others  of  a  higher  grade 
of  offense,  except,  perhaps,  in  an  Indictment 
for  murder,  where  the  Jury  find  the  defend- 
ant guilty  of  murder  in  the  second  degree. 
In  that  case,  which  was  an  indictment  fo^ 
malicious  assault  with  intent  to  kill,  there 
was  a  verdict  upon  the  first  trial  for  un- 
lawful assault  Upon  the  motion  of  the 
accused  that  verdict  was  set  aside  and  a 
new  trial  granted.  Upon  that  trial  the  ac- 
cused was  convicted  of  malicious  assault 
with  intent  to  kill.  Upon  a  writ  of  error 
to  this  court  it  was  held  that  finding  the 
accused  guilty  of  the  unlawful  assault  was 
an  acquittal  of  the  malicious  assault  The 
Judgment  was  reversed,  and  the  case  re- 
manded for  a  new  trial  for  the  unlawful  as- 
sault At  that  time  there  had  been  no  legis- 
lation upon  the  question  here  involved.  The 
next  General  Assemttly  changed  the  rule 
laid  down  in  that  case,  by  amending  section 
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2S  of  chapter  208  of  the  Code  of  1&19  by 
adding  the  followins:  "Bnt  If  the  verdict 
be  set  aside  on  the  motion  of  the  accused 
and  a  new  trial  awarded,  on  snch  new  trial 
the  accuaed  shall  be  tried  and  snch  verdict 
may  be  found  as  if  a  former  verdict  had 
not  been  rendered."  Acts  1877-78,  p.  279, 
C.  Sll. 

At  the  general  revision  of  the  civil  and 
criminal  laws  of  the  state,  made  by  the  Code 
of  1887,  section  28,  c.  208,  of  the  Code  of 
1849,  as  amended  by  the  act  of  1877-78,  was 
changed,  and  as  changed  was  carried  into 
the  Code  of  1887  as  section  4010  (Code  1901, 
p.  2127).  That  section,  as  hereinbefore 
quoted,  provides,  among  other  things,  that  if 
the  verdict  be  set  aside  and  a  new  trial 
granted  the  accused,  be  shall  not  be  tried 
for  any  higher  offense  than  that  of  which 
he  was  convicted  on  the  last  trlaL 

What  was  meant  by  the  term  "higher  of- 
fense," as  used  in  that  section,  was  involved 
in  Benton's  Case,  91  Va.  782,  21  S.  E.  496. 
It  was  there  said  that  it  was  "not  easy,  in 
construing  the  statute,  to  lay  down  an  inflex- 
ible rule  that  will  apply  to  all  cases.  As  a 
general  rule,  however,  it  is  to  be  determined 
by  the  maximum  penalty  affixed  to  the  of- 
fense. Into  some  offenses  some  other  element 
besides  the  measure  of  the  penalty  may  per- 
haps enter  and  affect  the  distinction.  If  so, 
such  case  will  be  dealt  with  when  it  arises." 
It  was  further  said  in  that  case  by  Judge 
JRlely,  who  wrote  the  opinion  of  the  court, 
and  who  was  one  of  the  revisers  of  the  Code 
of  1887,  that  "the  Legislature,  In  enacting 
section  4040"  (and  he  might  have  added,  the 
revisers,  in.  suggesting  the  change  made  In 
the  law,  for  two  of  them  were  members  of 
this  court  when  the  Stuart  Case  was  decid- 
ed), "had  in  mind,  no  doubt,  such  offenses  as 
murder,  malicious  shooting,  etc.,  with  Intent 
to  malm,  etc.,  robbery,  larceny,  and  the  like, 
in  which  the  grades  of  the  offense  are  very 
distinct" 

Not  only  in  the  cases  mentioned  by  Judge 
Riely,  but  in  most  indictable  offenses,  the  of- 
fense comprises  two  or  more  grades.  Whar- 
ton's Criminal  PI.  &  Pr.  J  465. 

Mr.  Wharton  says,  in  his  worlc  on  Crim- 
inal Law,  that  "questions  frequently  arise 
whether  a  particular  offense  is  divisible;  In 
other  words,  whether  it  is  susceptible  of  be- 
ing divided  Into  two  or  more  offenses,  each 
to  be  open  to  a  separate  prosecution.  The 
first  line  of  cases  of  this  class  we  have  to 
notice  is  where  one  offense  Is  an  Ingredient 
of  another,  as  assault  in  assault  and  battery,, 
manslaughter  in  murder,  and  larceny  in  bur- 
glary. Several  of  such  concentric  layers  may 
successively  exist  Thus  we  may  take  the 
case  of  assault  enveloped  by  a  battery,  and 
this  by  manslaughter,  and  this  by  murder. 
Add  the  blow  to  the  assault  and  it  becomes 
assault  and  battery ;  add  a  killing  to  the  as- 
sault, and  it  becomes  manslaughter;  add 
malice  aforethought  to  manslaughter,  and  it 
becomes  murder.     Or,  to  take  the  converse^ 


strip  from  murder  the  malice  aforethoagjit, 
and  It  becomes  manslaughter;  strip  from 
manslaughter  the  death  of  the  party  assault- 
ed, and  the  offense  becomes  assault  and  bat- 
tery; negative  the  battery,  and  the  case  la 
one  of  assault.  Now  this  rejecting  of  succes- 
sive aggravations  is  a  function  open  to  Juries 
ia  all  cases  where  there  is  presented  to  them 
one  offense  In  which  another  is  inclosed. 
The  Jury  m&y  acquit  of  murder,  and  convict 
of  manslaughter ;  or,  as  the  practice  is,  con- 
vict  of  manslaughter,  which  operates  as  an 
acquittal  of  murder.  Or  the  Jury,  on  the 
same  prosecution,  may  convict  of  the  assault 
and  thereby  acquit  of  the  manslaughter  and 
the  murder.  No  question  has  ever  been  made 
as  to  this  right  on  the  part  of  the  Jury; 
and  it  Is  settled  by  a  great  preponderance  of 
authority  that  a  conviction  of  the  minor  of- 
fense, on  an  Indictment  which  would  have 
sanctioned  a  conviction  of  the  major,  is  an 
acquittal  of  the  major."  1  Wbart  Cr.  Law 
(9th  Ed.)  {  27. 

But  In  order  to  convict  of  a  minor  offense 
upon  an  indictment  for  another  offense^  the 
minor  or  lesser  must  be  an  ingredient  of  the 
major  or  greater.  1  Whart  Cr.  Law,  i  261 ; 
Hardy's  Case,  17  Orat,  at  page  616. 

An  intention  to  commit  a  felony,  and  the 
doing  of  some  act  toward  its  commission, 
without  actually  committing  it  is  an  attempt 
That  being  the  offense  of  which  the  accused 
was  found  guilty  on  the  former  trial.  It  was 
necessarily  Included  In  the  charge  of  rape; 
otherwise,  there  could  be  no  conviction  for 
that  offense  on  the  Indictment  for  rape,  for 
no  one  can  be  convicted  of  an  offense  not 
embraced  or  included  in  the  charge  against 
him. 

The  attempt  being  included  in,  or  a  part 
of,  the  offense  charged,  a  convi(^on  of  the 
attempt  would  be  an  acquittal  of  the  princi- 
pal or  major  offense  of  rape.  State  v.  Sbep- 
ard,  7  Conn.  64;  Com.  v.  Cooper,  16  Mass. 
187;  Whart.  Cr.  PI.  A  Pp.  |  466.  But  if  the 
finding  of  the  Jury  be  that  the  accused  was 
guilty  of  the  attempt  and  a  new  trial  be 
granted  him,  he  cannot  under  the  plain  lan- 
guage of  section  4040,  be  tried  for  any  high- 
er offense  than  an  attempt  It  would  seem 
to  be  clear  that  the  Intention  to  commit  a 
felony,  and  the  doing  of  some  act  towards 
Its  commission,  without  actually  committing 
It  must  from  its  very  nature  be  an  offense 
of  a  lower  grade  than  the  consummated  or 
principal  felony. 

Text-writers  and  decisions,  in  discussing 
the  subject  of  the  divisibility  of  Indictable  of- 
fenses comprising  several  stages  or  including 
other  offenses,  speak  of  and  treat  the  prin- 
cipal offense,  comprising  the  several  stages, 
or  including  another  or  other  offenses,  as  the 
major,  and  the  offense  Included  within  it  a:: 
the  minor  offense.  See  Whart  Cr.  PI.  &  Pr. 
II  465,  246;  1  Blsh.  Cr.  Law,  {  1056;  Har- 
dy's  Case,  supra ;    Stuart's  Case,  supra. 

An  offense  which  is  included  in  and  is  a 
part  of  another  is  a  lesser  offense  than  that 
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other,  unless  a  part  Is  equal  to  the  whole. 
The  only  reason,  I  suppose,  why  It  is  Insist- 
ed that  an  attempt  to  commit  rape  is  an  of- 
fense of  as  high  a  degree  as  the  completed 
or  consummated  offense  is  because  the  max- 
imum punishment  is  the  same  for  each  of- 
fense. 

In  Benton's  Case,  supra,  where  it  was  held 
that  as  a  general  rule  the  m'axlmum  punish- 
ment of  an  offense  must  determine  whether, 
as  compared  with  another  offense,  it  was  of 
a  higher,  equal,  or  lower  degree,  there  were 
two  distinct  offenses  charged  in  the  indict- 
ment, viz.,  housebreaking  with  intent  to 
steal,  and  g^rand  larceny.  One  was  not  a 
constituent  element  of  the  other.  Upon  a 
charge  of  housebreaking  with  Intent  to  steal, 
there  could  be  no  conviction  of  grand  lar- 
ceny. Neither  could  there,  upon  a  charge 
of  grand  larceny,  be  a  conTictlon  of  house- 
breaking with  intent  to  commit  larceny. 

The  accused  having  been  found  guilty  on 
the  first  trial  of  an  attempt  to  commit  rape, 
an  offense  which  was  included  in  and  a 
part  of  the  charge  of  rape^  he  was  acquit- 
ted of  rape,  and  could  not  be  placed  upon 
trial  again  for  that  offense. 

Another  error  assigned  is  to  the  action  of 
the  court  in  permitting  Miss  Neville  to  tes- 
tify as  an  expert  witness. 

It  may  be  that  the  witness  was  not  highly 
qualified  to  speak  upon  the  subject  as  to 
which  she  expressed  her  opinion ;  but  by  her 
profession  as  a  trained  nurse,  and  her  expe- 
rience in  caring  for  children,  she  had  ac- 
quired sufficient  knowledge  to  render  her  a 
competent  witness  as  an  expert 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  as  contrary  to  the  evidence. 
As  upon  the  next  trial  the  accused  will  not 
be  tried  for  rape,  and  as  the  evidence  may  be 
different,  it  would  be  useless,  if  not  im- 
proper, to  pass  upon  that  question. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  to  the  hustings  court  for  a  new 
trial,  to  be  had  not  in  conflict  with  the  views 
expressed  In  this  opinion. 

Reversed. 


(68  W.  Va.  lU) 

REPUBLICAN   EKECUTIVB  COMMITTEE 

V.  WETTZEI.  COUNTY  COURT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  20,  1910.) 

(SyUaiut  by  the  Court.) 

1.  Elections  (J  121*)— PROcEEniNos  Betobe 
State   Centbai.   COMMrrrEE   of   PoLmcAt. 

PaBTT— JCBISDICTION  —  SERVICE    OF    NOTICE 

OB  Pbocess. 

In  a  proceeding  instituted  before  a  state 
central  committee  of  a  political  party,  begun 
l^  one  of  two  contending  county  committees 
against  the  other,  service  of  notice  or  process 
upon  the  chairman  and  secretary  of  the  contestee 
committee,   should  be   regarded   as  sufficient  to 


give  such  state  central  committee  jurisdiction  of 
the  parties  to  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  121.*] 

2.  Elections    (J    121*)  —  Intebfebence    of 

OOUBTS  WITH  POLITTCAI,  PABTIES— JUBISDIC- 
TION. 

A  case  in  which  the  principles  announced 
in  Boggesa  v.  Buxton,  Clerk  (W.  Va.)  69  S.  B.  - 
367,  and  particularly  in  points  4  and  5  of  the 
syllabus,  are  approved   and   applied. 

[Ed.  Note.— For  other  cases,  see  Ejections, 
Dec.  Dig.  S  121.*] 

3.  Elections  (§  121*)  —  Intebfebence  of 
Courts  with  Pboceedinqb  of  Politicai. 
Party. 

Where  there  are  two  executive  committees 
in  a  county,  each  claiming  to  be  the  regular  and 
lawful  county  committee  of  a  particular  polit- 
ical party,  and  the  question  of  such  regularity 
has  been  submitted  to  and  heard  and  determined 
by  the  state  central  committee  for  such  party, 
being  the  highest  political  authority  of  the  par- 
ty in  the  state,  and  after  due  notice  served  on 
the  chairman  and  secretary  of  the  contestee 
committee,  no  state  convention  intervening  with 
authority  to  supervise  or  overrule  it,  the  judg- 
ment and  findings  of  such  state  committee  that 
one  of  said  contesting  committees  is,  and  the 
other  is  not,  the  regular  and  legally  constituted 
county  committee  for  such  party,  will  be  treated 
as  conclusive  of  that  matter  when  afterwards 
brought  in  question  or  involved  in  a  judicial 
proceeding,  whether  such  contestee  committee 
appeared  and  submitted  the  merits  of  its  claims 
to  dhe  judgment  of  such  state  committee  or  not. 
[E}d.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  121.*] 

Brannon,  J.,  dissenting. 

Mandamus  by  the  Republican  Executive 
Committee  against  the  County  Court  of 
Wetzel  County  and  others.     Writ  awarded. 

P.  V.  lams,  B.  H.  Blagg,  M.  G.  Sperry,  and 
John  Ij.  Whltten,  for  petitioners.  J.  W.  Mc- 
Intire  and  Thos.  P.  Jacobs,  for  respondents. 

MILLER,  J.  Upon  the  petition  of  H.  E. 
Wise,  chairman,  P.  D.  Morris,  secretary,  and 
eleven  others  claiming  to  be  the  regular  Re- 
publican executive  committee  for  Wetzel 
County  an  alternative  writ  of  mandamus  was 
awarded  against  the  county  court  of  said 
county,  and  against  A.  E.  McCaskey,  chair- 
man, L.  V.  Mclntyre,  secretary,  and  others, 
also  claiming  to  be  such  regular  executive 
committee,  commanding  them  to  appear  in 
this  court  and  show  cause,  if  any  they  could, 
why  a  peremptory  writ  should  not  issue  com- 
manding said  county  court  to  appoint  as 
election  commissioners  the  several  persons 
nominated  by  them,  through  H.  E.  Wise, 
chairman,  to  represent  said  party  at  the  va- 
rious voting  precincts  in  said  county  at  the 
November  election. 

For  convenience  of  designation  the  two  con- 
testing committees  will  be  referred  to  as 
the  Wise  committee,  and  the  McCaskey  com- 
mittee. 

The  defendants  in  their  return  to  the  al- 
ternative writ  controvert  the  claim  of  peti- 
tioners to  be  such  regular  Republican  exec- 
utive committee,  and,  on  the  contrary,  rep- 


•f'or  other  case*  »ee  suae  topic  and  uctlon  NUMBER  in  Dae.  Dig.  &  Am.  Dig-  Key  No.  Serlee  *  Res'r  Indezw 


Digitized  byLjOOQlC 


W.Va.)  REPUBLICAN  EXECUTIVE  COMMITTEE  t.  WETZEL  COUNTY  COURT.   523 


resent  that  the  said  A.  E.  ^cCasikey,  chatr- 
man,  and  others,  constitute  such  committee, 
and  allege  that  upon  tbelr  nomination  the 
said  county  court.  In  the  exercise  of  Its  pow- 
ers and  duties  In  that  behalf,  had  already 
appointed  as  election  commissioners,  to  rep- 
resent the  said  Republican  party  at  the  vari- 
ous voting  precincts  In  said  county,  the 
nominees  and  persons  designated  by  that 
committee. 

The  Jurisdiction  of  this  court  has  not  been 
seriously  questioned  in  this  case,  and  all  we 
need  say  on  this  subject  Is  to  refer  to  Bog- 
gess  v.  Buxton,  Clerk,  60  S.  E.  367,  decid- 
ed at  the  present  term,  and  not  yet  officially 
reported. 

It  Is  not  controverted  that  up  to  the  time 
of  the  primary  election,  called  by  the  Mc- 
Casliey  committee,  held  on  June  14,  1910, 
that  committee  was  the  regular  committee, 
but  it  Is  claimed  by  the  petitioners  that  up- 
on that  day,  and  at  that  election,  the  said 
Wise  committee  was  duly  elected  by  the  Re- 
publican electors  participating  in  said  elec- 
tion, receiving,  out  of  the  623  votes  cast,  484 
votes,  entitling  them,  as  It  is  alleged,  to  be 
thereafter  treated  and  recognized  as  such 
county  executive  committee,  with  right  to 
nominate  said  election  commissioners. 

It  is  agreed  that  the  call  issued  and  pub- 
lished by  the  McCasliey  committee  for  said 
primary  election  did  not  Include  a  call  for 
the  election  of  a  new  executive  committee, 
but  It  is  claimed  that  the  term  of  office  of 
the  members  of  the  McCasliey  committee  ex- 
pired by  limitation  upon  the  date  of  said 
primary  election,  by  a  rule  or  resolution, 
never  changed  or  abrogated,  adopted  at  a 
regular  county  convention,  held  in  1002,  pro- 
viding as  follows:  "An  executive  committee 
shall  be  chosen  by  the  convention  to  be  held 
every  two  years,  to  consist  of  two  members 
from  each  district,  which  committee  shall 
select  its  own  officers."  And  it  Is  alleged 
that  In  calling  said.prlmary  election  the  Mc- 
Caskey  committee.  In  order  to  perpetuate 
themselves  In  office  had  wholly  disregarded 
said  party  rule,  And  bad  Ignored  the  petition 
of  over  seven  hundred  Republican  electors 
of  said  county,  to  Include  in  its  call  for  said 
primary  election  the  subject  of  electing  a 
new  executive  committee,  and  that  In  view 
of  this  conduct  of  said  committee  the  voters 
at  said  primary  election  had  asserted  their 
rights  in  the  premises  and  regardless  of  the 
call  of  said  McCaskey  committee,  had  by 
means  of  stickers  or  otherwise,  provided  for 
the  purpose,  voted  for  and  elected  petition- 
ers, thereby  constituting  them  to  be  regarded 
and  recognized  as  such  regular  executive 
committee. 

The  McCaskey  committee,  in  Justification 
of  Its  omission  to  Include  In  Its  call  for  said 
primary  election,  the  election  of  a  new  exec- 
utive committee,  allege  that  at  a  county  con- 
vention held  In  said  county,  August  15,  1908, 
all  the  members  thereof,  except  Lahew  of 
Proctor  district,  and  Carney  and  Seeley  of 


Center  district,  were  elected  for  four  years, 
the  three  last  named  being  elected  for  two 
years  only,  and  they  exhibit  what  they  claim 
are  the  original  minutes  of  that  convention, 
signed  and  verified  by  Theodore  Van  Gamp, 
secretary,  but  not  signed  by  the  chairman  in 
the  blank  left  for  his  name.  Van  Camp 
swears  that  these  minutes  are  the  true  and 
full  proceedings  of  said  convention  as  made 
by  him  "to  the  best  of  his  knowledge  and  be- 
lief." The  correctness  of  these  minutes  as 
to  the  election  of  the  executive  committee 
is  vigorously  denied  by  the  affidavits  of  some 
fourteen  witnesses  present  at  the  convention, 
as  well  as  by  newspaper  reports  of  the  pro- 
ceedings of  the  county  convention,  and  of  the 
district  conventions,  held  in  the  several  mag- 
isterial districts  prior  to  said  county  con- 
vention. In  none  of  these  published  proceed- 
ings does  It  appear  that  the  members  of  said 
executive  committee  elected  by  the  district 
conventions  were  elected  for  the  term  of 
four  years,  or  that  the  party  rule  or  reso- 
lution adopted  in  1902  was  abrogated  or 
changed  by  the  county  convention.  Some 
two  or  three  affidavits  are  filed  by  respond- 
ents in  support  of  the  correctness  of  these 
minutes,  and  some  two  or  three  certificates, 
not  sworn  to.  are  filed  in  support  thereof, 
but  these  affidavits  and  certificates  are  not 
very  definite  or  spedflc  in  their  statements. 
It  Is  not  claimed  that  by  any  formal  resolu- 
tion adopted  by  the  county  convention  in 
1908,  the  rule  providing  for  election  of  a 
county  executive  committee  every  two  years 
was  changed,  but  that  according  to  the  min- 
utes certified  to  by  Van  Camp,  secretary,  the 
reports  of  tlie  several  district  delegates  of 
the  election  of  a  county  executive  committee 
by  districts  showing  the  election  of  all  but 
three  members  for  a  term  ^  four  years,  was 
adopted  by  the  convention,  and  that  the 
adoption  of  these  reports  operated  to  abro- 
gate and  annul  the  party  rule  adopted  in 
1902.  It  does  not  appear  that  these  minutes 
were  ever  read  and  approved  by  the  con- 
vention, and  as  we  have  said,  they  are  not 
signed  by  the  chairman  of  the  convention, 
nor  are  the  reports  of  the  several  district 
delegates  referred  to  produced  or  account- 
ed f«r.  Moreover,  it  appears  from  the 
minutes  of  the  several  district  conventions, 
held  prior  to  the  county  convention  of  that 
year,  and  purporting  to  be  certified  by  the 
chairmen  and  secretaries  of  said  conventions, 
and  published  In  the  Wetzel  Republican,  a 
newspaper  published  at  New  Martinsville, 
August  6,  1908,  that  members  of  the  county 
executive  committee  were  elected  at  said 
district  conventions;  but  in  none  of  these 
minutes  does  it  appear  that  they  were  elect- 
ed for  the  period  of  four  years,  or  for  any 
particular  period,  except,  as  may  be  implied 
for  the  term  fixed  by  the  party  rule  adopted 
In  1902.  The  fact  that  In  two  of  the  dis- 
tricts, as  shovrn  by  the  Van  Camp  minutes, 
three  of  the  members  were  elected  for  but 
two  years,  Is  significant     There  is  a  sug- 
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gestlon  In  one  or  two  of  tbe  affldaTits  filed 
by  the  respondents,  that  perhaps  the  subject 
of  electing  commltlfemen  for  four  years  was 
first  suggested  by  some  of  the  delegates  to 
the  county  convention  on  the  day  of  that 
convention,  In  view  of  the  factional  dlfiB- 
cultles  occurring  there,  in  disregard  of  the 
party  rule,  and  of  the  action  of  the  sev- 
eral district  conventions.  H.  O.  Showal- 
ter,  for  example.  In  his  aflldavlt  goes  so 
far  as  to  say  that  he  was  the  mover  of 
a  resolution  to  change  the  rule  of  electing 
county  committeemen  from  two  to  four 
years.  If  such  a  resolution  was  proposed 
and  acted  upon  by  the  county  convention, 
the  Van  Camp  minutes  do  not  show  it 
Based  on  these  minutes  the  most  that  Is 
claimed  by  the  respondents  is  that  by  adopt- 
ing reports  of  the  several  district  delegates 
of  the  election  of  certain  members  for  four 
years,  the  term  of  two  years  was  changed 
to  four.  But  we  think  that  tbe  incorrect- 
ness of  tbe  Van  Camp  minutes  In  this  par- 
ticular Is  very  clearly  shown  by  the  afil- 
davits  filed,  and  tbe  published  reports  of 
tbe  minutes  of  the  county  and  district  con- 
ventions. 

Petitioners,  however,  do  not  rest  their 
claims  solely  upon  the  facts  recited.  They 
plead  the  judgment  of  the  state  Republican 
executive  committee,  of  June  19,  1910,  as 
conclusive  of  their  rights.  They  also  rely 
upon  the  fact  that  the  Republican  congres- 
sional and  senatorial  committees  have  recog- 
nized the  Vise  committee  as  tbe  regular 
county  executive  committee.  The  state  com- 
mittee found,  first,  that  the  rules  adopted 
by  tbe  Republican  mass  convention  beld  in 
1902  were  still  in  full  force  and  effect,  and 
the  rules  which  should  govern  in  the  elec- 
tion of  a  county^  executive  committee ;  sec- 
ond, that  at  the  conventions  h^ld  In  1904, 
1906  and  in  1908,  members  of  the  county 
executive  committee  had  been  elected  for 
tbe  term  of  two  years,  pursuant  to  said 
rules;  third,  that  at  the  primary  Section, 
held  June  14,  1910,  the  petitioners  In  this 
case  had  been  duly  elected  and  constituted 
the  regular  Republican  executive  committee 
for  said  county ;  that  the  organization  of  the 
said  committee  was  regular,  and  it  declared 
that  H.  £*  Wise  had  been  duly  elected  chair- 
man, P.  D.  Morris,  secretary,  and  Walter  F. 
Burgess,  treasurer  of  said  committee,  and 
that  said  committee  be  duly  authorized  and 
empowered  by  that  committee  to  transact  all 
the  business  incident  to  their  office. 

The  binding  force  and  effect  of  this  finding 
and  judgment  of  the  state  committee  is  chal- 
lenged by  respondents  on  three  grounds: 
First,  upon  tbe  ground  that  it  bad  no  juris- 
diction of  the  subject  matter;  second,  that 
It  had  no  jurisdiction  of  the  parties;  and 
third,  that  the  case  was  tried  before  said 
committee  without  notice  to  any  of  the  par- 
ties, exc^t  McCasIsey,  chairman,  and  Mc- 
Intyre,  secretary.  It  is  conceded  that  notice 
was  served  only  upon  McCaskey,  chairman, 


and  Mclntyre,  secretary  of  the  said  Mc- 
Caskey committee.  But  the  minutes  of  the 
state  committee  show  appearance  by  counsel 
on  behalf  of  the  contestees  without  exceptioa 
The  correctness  of  these  minutes  in  this  par- 
ticular is  challenged  by  affidavit,  but  we  re- 
gard the  fact  Immaterial.  In  our  opinion  the 
notice  served  upon  the  chairman  and  secre- 
tary Is  sufficient  The  individual  members 
had  no  personal  rights  or  interests  involved, 
not  fully  represented  by  the  chairman  and 
secretary.  A  judgment  which  would  bind 
them  would  bind  tbe  whole  committee,  and 
we  see  nothing  material  in  tbe  dalm  of  want 
of  notice. 

If  the  judgment  of  the  state  committee  Is 
binding  we  are  not  called  upon  to  deter- 
mine tbe  merits  of  the  controversy,  even  if 
we  had  jurisdiction  to  do  so,  which  we  need 
not  and  do  not  decide.  In  Boggess  v.  Bux- 
ton, Clerk,  already  cited,  we  held,  points 
four  and  five  of  the  syllabus,  that  in  tbe  ab- 
sence of  statute  the  courts  dtf  not  exercise 
Jurisdiction  to  Interfere  or  control  in  matters 
pur^y  political,  the  management  and  pro- 
ceedings of  a  political  party ;  and  that  when 
the  committees  or  conventlona  of  a  political 
party  have  had  the  claims  of  contesting  coun- 
ty executive  committees  to  represent  a  party 
before  them  for  decision,  and  have  decided 
that  one  of  them  is,  and  the  other  is  not, 
tbe  true  and  legitimate  county  executive  com- 
mittee, the  courts  will  not  review  such  deci- 
sions, but  will  hold  it  conclusive  in  matters 
before  the  courts  involving  the  question 
which  Is  the  lawful  county  executive  com- 
mittee. Judge  Brannon  in  this  case  re- 
views most  of  the  leading  decisions  on  the 
subject,  which  relieves  us  of  repetition  here. 
The  reason  upon  which  most  of  these  dod- 
sions  are  based  is  that  the  matters  involved 
are  purely  political,  not  cognizable  by  the 
courts,  and  that  in  tbe  absence  of  statute, 
where  fractional  controversies  arise,  there  is 
no  place  or  jurisdiction  where  such  diffi- 
culties may  be  adjudicated  and  settled,  ex- 
cept by  the  highest  govemjng  committee  or 
convention  of  the  political  party  to  which 
contestants  belong.  Under  our  form  of  gov- 
ernment, and  particularly  under  our  so-called 
Australian  ballot  law,  it  has  tecome  of  the 
very  highest  Importance  to  the  peace  and 
good  order  of  society,  and  to  the  peaceable 
and  orderly  conduct  of  elections  by  the  peo- 
ple, that  such  party  controversies  should 
be  settled  and  determined  by  some  competent 
authority.  If  the  courts  are  without  juris- 
diction, and  we  have  decided  that  in  the  ab- 
sence of  statute  they  are,  unless  the  decision 
of  such  controversies  may  be  properly  refer- 
red to  judgment  of  the  governing  political  au- 
thorities, and  their  decisions  treated  as  bind- 
ing the  parties  and  the  courts,  political  par- 
ties would  become  disorganized  and  dis- 
rupted, party  discipline  would  be  gone,  and 
the  agencies  recognized  by  statute  for  se- 
curing the  orderly  and  peaceable  conduct  of 
elections  to  public  office  would  become  In- 
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efficient  and  powerless  In  the  performance  of 
the  duties  deyolved  npon  them.  Ex  neces- 
sitate, therefore,  these  political  committees 
and  conventions  must  be  accorded  Jurisdic- 
tion to  decide  and  finally  determine  all  such 
political  questions,  and  their  Judgments 
should  he  treated  hy  the  courts  as  conclu- 
sive,  when  hrought  into  question  In  Judicial 
proceedings.  The  principles  decided  in  Bog- 
gess  V.  Buxton,  and  In  the  Judicial  decisions 
referred  to  therein  we  think  fully  support 
these  conclusions. 

Judge  Martin  in  In  re  Fairchlld,  161  N.  T. 
359,  366,  45  N.  E.  943,  945,  referring  to  the 
conflict  of  Judicial  authority  on  this  subject, 
one  class  holding,  as  be  says,  that  the  de- 
termination of  party  conventions  or  party 
authorities  has  no  weight  whatever,  the  oth- 
er, that  in  detomlnlng  questions  as  to  the 
regularity  of  conventions,  officers  and  courts 
ahonld  rely  upon  the  action  and  determina- 
tion of  BQCh  regularly  constituted  party  au- 
thorities where  there  has  been  such  determi- 
nation, says:  "We  think  the  latter  effectuetes 
the  obvious  Intent  and  purpose  of  the  statute. 
It  is  much  more  proper  that  questions  which 
relate  to  the  regularity  of  conventions,  to 
the  nomination  of  candidates,  and  the  con- 
stitution of  committees  should  be  deter- 
mined by  the  regularly  constituted  party  au- 
thorities, than  to  have  every  question  re- 
lating to  a  caucus,  convention  or  nomination 
determined  by  the  courts,  and  thus,  in  ef- 
fect, compel  them  to  make  party  nomina- 
tions and  regulate  the  details  of  party  pro- 
cedure instead  of  having  them  controlled  by 
party  authorities.  We  think  that  In  cases 
where  questions  of  procedure  In  conventions, 
or  the  regtilarlty  of  conunittees  are  Involved, 
which  are  not  regulated  by  law,  but  by  party 
usages  and.  customs,  the  officer  called  upon  to 
determine  such  questions  should  follow  the 
decision  of  the  r^ularly  constituted  author- 
ities of  the  party,  and  courts  In  reviewing 
the  determination  of  such  officers  should  in 
no  way  Interfere  with  such  determination. 
We  think  an  opposite  rule  would  be  In  con- 
flict with  the  spirit  and  Intent  of  the  stat- 
ute, burden  the  courts  with  a  class  of  Uti- 
gatlon  that  would  be  unfortunate  and  em- 
barrassing, and  might  produce  results  en- 
tirely at  variance  with  the  will  of  a  majority 
of  the  electors  of  the  party." 

The  case  of  Cain  v.  Page  (Ky.)  42  S.  W. 
836,  19  Ey.  Law  Bep.  977,  we  regard  au- 
thority for  the  proposition,  that  where  the 
regularity  of  a  county  committee  has  been 
once  determined  and  recognized,  either  by 
the  highest  governing  body  of  that  political 
party,  as  by  the  state  executive  committee 
In  this  case,  or  hy  a  state  convention,  such 
decision  should  be  respected  and  treated  by 
the  courts  as  conclusive  on  the  question  of 
party  regularity  and  authority  of  such  coun- 
ty committee. 

In  State  ex  rel.  Tates  v.  Crittenden,  164 
Mo.  201,  64  S.  W.  162,  the  Jurisdiction  of  a 
Btate  central  committee  to  reorganize  a  local 


county  committee,  when  It  Is  shown  that  the 
local  organization  has  become  either  dis- 
rupted or  disorganized,  and  there  is  neces- 
sity for  it,  is  practically  conceded. 

In  State  v.  Lludahl,  11  N.  D.  320,  91  N.  W. 
951,  another  case  cited  as  authority  in  Bog- 
gess  V.  Buxton,  the  right  of  two  contesting 
delegations  to  seats  In  the  state  convention 
was  initiated  before  the  state  central  com- 
mittee, and  the  decision  of  that  committee  in 
favor  of  one  set  of  delegates  was  approved 
and  confirmed  by  the  state  convention.  The 
question  before  the  court  in  that  case  was 
whether  a  certain  nominee  for  a  county  of- 
fice, nominated  at  the  same  county  conven- 
tion at  which  the  delegates  seated  in  the 
state  convention  had  heen  chosen,  was  en- 
titled to  a  place  on  the  official  ballot  as  the 
regular  nominee  of  the  party.  That  par- 
ticular question  was  not  before  the  state  com- 
mittee or  the  state  convention,  and  the  court 
says:  "True,  the  regularity  of  that  conven- 
tion was  only  recognized  by  the  seating  of 
the  delegates  sent  by  it  to  the  state  conven- 
tion. That,  however,  was  a  recognition  of 
it  as  the  regular  convention  for  that  pur- 
pose, and  If  regular  for  that  purpose,  It  must 
be  the  regular  convention  for  all  purposes  for 
which  convened.  A  convention  cannot  be  the 
regular  one  for  one  purpose,  and  not  the 
regular  one  for  another  within  its  scope  or 
authority  to  act" 

But  it  Is  claimed  by  respondents  that 
there  was  no  statute,  party  rule  or  custom, 
giving  the  state  executive  committee  Juris- 
diction to  decide  the  question  presented,  and 
that,  as  they  claim,  they  did  not  appear  and 
submit  themselves  or  their  cause  to  the  de- 
cision of  that  committee.  It  Is  not  binding  on 
them,  or  deserving  of  recognition  by  this 
court  They  did,  however,  appear,  at  least 
It  is  conceded  that  the  chairman  and  secre- 
tary appeared  by  counsel,  and  besides  chal- 
lenging the  Jurisdiction  of  the  committee, 
according  to  the  record  of  the  committee, 
they  requested  farther  time.  The  original 
notice  served  upon  McCaskey,  chairman,  and ' 
Mclntyre,  secretary,  was  returnable  before 
the  committee  at  Huntington,  July  15,  1910, 
but  a  quorum  of  the  committee  not  being 
present  an  adjournment  was  taken  to  July 
19,  four  days  later,  at  Parkersburg,  a  point 
nearer  to  respondents'  residence,  by  more 
-than  half  the  distance,  and  respondents  were 
given  ample  opportunity  to  be  fully  heard. 
If,  as  they  contend,  they  did  not  have  a  full 
hearing,  they  were  given  the  opportunity, 
and  we  think  they  should  have  submitted 
their  claims  to  that  committee.  If  they  had 
done  so,  there  would  be  no  difference  be- 
tween this  and  Boggess  v.  Buxton.  But  the 
principles  of  that  case  are  applicable  to  this. 
The  matter  in  question  having  been  so  heard 
and  determined,  however,  by  the  state  com- 
mittee on  notice,  and  there  being  no.  other 
Judicatory  to  decide  the  question,  no  conven- 
tion intervening,  with  authority  to  supervise 
or  set  aside  the  Judgment  of  the  state  com- 
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mlttee,  Its  Judgment  on  the  question  of  party 
regularity  became  conclusive,  and  should  be 
treated  as  binding  upon  this  court  In  this 
controversy. 

Without  the  right  to  decide  in  such  cases 
a  state  executive  committee,  and  the  execu- 
tive committees  of  any  other  political  divi- 
sion would  be  obliged,  in  some  Instances 
at  least,  to  submit  the  Interests  of  the  party 
and  of  its  candidates  to  disloyal  local  execu- 
tive committees,  and  to  be  represented  in 
elections  by  unfriendly,  disloyal  and  hostile 
election  officers.  In  the  case  we  have  here 
there  is  much  evidence  tending  to  show  dis- 
loyalty, if  not  actual  hostility,  on  the  part 
of  some  of  the  McOaskey  committee  to  some 
of  the  regular  nomine^  of  the  party,  and 
that  they  are  actually  in  collusion  with  the 
committees  and  party  managers  of  the  op- 
posite party  to  compass  the  defeat  of  the 
candidates  of  the  party  they  profess  to  rep- 
resent, and  secure  the  election  of  the  candi- 
dates of  the  opposite  party,  and  that  if  the 
election  officers,  nominated  by  the  McCaskey 
committee,  and  appointed  by  the  county 
court,  the  members  of  which  court  are  of 
the  opposite  party,  are  to  officiate  there  will 
be  practically  no  representation  of  the  Re- 
publican party  in  the  holding  of  the  elec- 
tion. It  was  said  in  State  ex  rel.  v.  Wes- 
ton, 27  Mont  194,  70  Pac.  519,  522,  1134: 
"The  state  convention  represents  the  Demo- 
watic  party  of  the  state -as  an  entirety,  and 
in  a  limited  sense  it  speaks  for  the  terri- 
torial subdivisions  of  the  party."  So  in  this 
case  we  say,  the  state  Republican  executive 
committee,  no  state  convention  Intervening, 
represented  the  party  in  the  state  as  an  en- 
tirety, and  it  must  be  regarded  as  having 
the  power  and  Jurisdiction  to  determine  the 
reg;ilarlty  of  the  local  county  committee. 
Unless  this  be  the  true  doctrine,  as  it  is  said 
in  the  Montana  case.  Just  referred  to,  "the 
party  would  be  left  utterly  without  power  to 
preserve  its  own  organization  and  Integrity, 
and  one  of  the  most  effective  means  for  the 
preservation  of  our  institutions  would  be 
wholly  destroyed.  The  power  to  decide 
these  disputes  must  rest  somewhere,  but  it 
is  far  safer  and  much  more  in  accord  with 
onr  free  institutions  that  It  should  remain 
with  the  Judicatories  of  our  political  parties, 
where  it  of  right  belongs."  At  another  point 
the  Montana  court  says:  "It  would  be  in'-, 
tolerable  if,  upon  the  occasion  of  every  fac- 
tional dispute  in  a  coimty  or  district  In  the 
state,  the  courts  could  be  called  upon  to  de- 
termine which  faction  is  entitled  to  the  use 
of  the  party  designation.  The  well  being 
and  safety  of  the  party  organization  re- 
quire that  it  should  hold  and  exercise  this 
power." 

Take  the  conditions  existing  In  this  state. 
Our  election  law,  section  26,  c.  3,  of  the  Code 
provides  that:  "State,  congressional.  Judi- 
cial, sfhatorlal,  district  and  county  executive 
committees  shall  be  appointed  by  each  poli- 
tical  party    making    nominations   of   candi- 


dates for  office,  and  It  shall  be  the  duty  of 
the  committees  so  appointed  to  do  and  per- 
form the  duties  required  of  them  by  this 
chapter."  Other  provisions  of  the  law  give 
right  and  impose  the  duty  on  county  com- 
mittees of  certifying  to  the  county  court  or 
other  officers,  nominations  for  ballot  commis- 
sioners, and  election  officers,  to  represent 
their  respective  parties  in  the  holding  of 
elections,  and  it  is  the  duty  of  the  county 
court  or  other  officer  upon  whom  the  duty  is 
Imposed,  without  discretion,  to  appoint  the 
nominees  of  such  political  committees,  this 
for  the  purpose,  not  only  of  securing  hon- 
esty and  fairness  in  the  elections,  but  that 
the  leading  parties  Interested  may  have  rep- 
resentation. As  a  general  rule  county  courts 
and  other  officers  charged  with  the  duty  of 
making  these  appointments  are  partisan,  all 
or  a  majority  being  of  one  political  party 
or  the  other,  and  if  the  power  and  authority 
to  decide  between  the  contending  political 
factions  or  committees  was  conceded  to  be 
In  them,  the  very  purposes  of  the  statute  in 
giving  party  representation  In  our  electlona 
might  be  easily  thwarted,  the  law  rendered 
inefficient  in  the  accomplishment  of  its  ob- 
ject, and  many  wrongs  and  Injuries  done 
to  the  opposite  party. 

Upon  reason  as  well  as  authority,  there- 
fore, we  are  satisfied  that  the  mandatory 
writ  was  proi)erly  awarded. 

BRANNON,  J.  (dissenting).  I  regard  the 
decision  in  this  case  important  as  impair- 
ing political  power  and  right  in  the  counties. 
I  cannot  agree  that  a  state  committee  has 
power,  when  its  Jurisdiction  is  contested,  to 
decide  which  of  two  party  committees  in  a 
county  is  the  true  one,  and  bind  the  courts 
by  that  decision.  By  this  a  limited  number 
of  persons,  nonresidents  of  the  county,  are 
given  final  power,  unless  reversed  by  a  state 
convention,  to  say  which  is  that  party  pow- 
er most  important  in  the  county,  the  ruling 
power,  the  county  executive  committee.  This 
county  committee  calls  conventions  and  per- 
forms the  executive  worit  of  the  party.  I{o 
resolution  of  a  state  convention,  the  supreme 
lawmaking  body  of  a  party,  has  been  shown 
conferring  upon  the  state  committee  this 
great  power.  Whence  does  it  come?  Usage 
in  some  instances  has  sanctioned  it;  but, 
when  contested,  whence  its  binding  power? 
Such  committee  is  merely  executive,  admin- 
istrative, and  directory  In  state  campaigns. 
Even  its  roster  of  delegates  to  a  state  con- 
vention is  not  final,  but  must  go  before  a 
credentials  committee.  It  cannot  settle  ti- 
tles. A  party  in  a  county  is  an  entity  of  it- 
self, a  unit  In  the  state  organization,  in  com- 
munion with  the  state  party,  but  having  Its 
separate,  distinct  governing  committee  and 
powers. 

It  cannot  be  said  that  the  state  committee 
must  of  necessity  act  in  contest  for  want  of 
another   tribunaL     The   county    court   can 
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bear  the  dalms  on  application  for  appoint- 
ment of  commisslonerB  of  election. 

Wtaidi  Is  the  true  county  committee?  It 
Is  not  questioned  that  a  Republican  county 
convention  had  appointed  a  county  commit- 
tee. That  committee  called  a  primary  for 
some  purposes,  not  Including  the  election  of 
a  new  executive  committee,  and  a  number  of 
persons  claiming  that  the  last  county  con- 
vention had  made  the  terms  of  the  commit- 
tee two  years  only,  and  that  a  new  commit- 
tee should  be  elected,  assembled,  without  any 
call,  and  decided  that  such  new  committee 
should  be  chosen,  and  from  this  meeting 
started  a  petition  of  about  seven  hundred 
voters  asking  the  county  committee  to  in- 
clude in  the  primary  call  the  election  of  a 
new  committee;  but  this  was  refused,  the 
committee  claiming  that  its  term  was  four 
years,  of  which  two  years  remained.  Then 
4S4  out  of  623  voters  voting  at  the  primary 
Toted  for  a  new  committee,  and  this  Is  the 
new  committee  contesting  with  the  old  the 
right  to  designate  precinct  election  commis- 
sioners. Who  authorized  this  election  of  a 
new  committee?  No  constituted  authority. 
It  was  only  the  work  of  the  few  who  got  to- 
gether in  that  self -constituted  conference  and 
those  voting,  a  small  fraction  of  the  party. 
The  legal  committee  had  refused  to  include 
in  its  call  the  election  of  a  new  committee. 
Its  authority  was  recognized  in  other  re- 
spects, but  disregarded  in  thl&  If  legiti- 
mate for  some  purposes,  why  not  for  others? 
Of  this  election  of  a  new  committee  no  no- 
tice was  given.  It  was  not  included  in  the 
call  of  the  primary.  The  great  body  of  vot- 
ers had  no  notice  and  were  not  at  the  pri- 
mary. This  election  of  a  new  committee  was 
irregular,  revolutionary,  because  not  author- 
ized, and  conferred  no  authority  upon  the 
new  committee.  If  individuals  of  a  party, 
without  authority,  but  in  defiance  of  party 
authority,  can  thus  assume  the  reins,  what 
becomes  of  organization?  Was  the  term  of 
the  old  committee  two  or  four  years?  We 
have  before  us  the  original  minutes  of  the 
county  convention,  verified  by  Its  secretary's 
oath,  which  shows  that  11  of  the  14  members 
were  elected  for  four  years.  True,  there 
are  e  number  of  aflSdavlts  denying  this,  and 
a  nomber  sustaining  it,  and  thus  a  conflict 
We  cannot  thus  falsify  the  only  ofllcial  evi- 
dence before  us. 

The  case  of  Boggess  v.  Buxton  has  no 
force  as  a  precedent  in  this  case.  We  held 
the  decision  of  the  state  committee  binding, 
not  because  of  its  inherent  Jurisdiction,  but 
t>ecau8e  the  contestants  submitted  to  its  ju- 
risdiction, and  in  the  language  I  included 
state  committee  as  among  the  party  authori- 
ties deciding,  because  of  this  submission  to 
its  authority,  and  stated  that  they  acknowl- 
edged its  authority,  and  made  It  an  arbitra- 
tor, and  distinctly  said  in  the  opinion  that 
we  did  not  say  what  would  be  the  authority 


of  the  state  committee  alone  in  the  abs^ice 
of  the  decisions  of  the  conventions  which 
passed  on  the  claims  of  the  committees  con- 
testing in  that  case.  But  in  this  case  the 
old  committee  appeared  before  the  state  com- 
mittee specially  and  only  to  object  to  its 
Jurisdiction,  and,  when  tiiat  exception  was 
overruled,  withdrew  and  did  not-BUbmlt  its 
casa, 

(135  Oa.  t3T) 

JONBS  V.  STATa 
(Supreme  Oourt  of  Georgia.    Nov.  16, 1910.) 

(Svllabtu  hu  the  Oourt.) 

1.  Criuinai.  Law  (§  1092*)— Writ  of  Esbob 
— StrBjECT  OF  Direct  Exceptions— Ruuno 
Rbfusimo  a  Motion  fob  Mistrial. 

The  raling  of  the  court  refusing  a  motion 
for  a  mistrial  made  by  the  defendant  in  a  crim- 
inal case  is  not  the  subject-matter  of  direct  ex- 
ception, unless  exceptions  to  the  same  were 
made  in  a  pendente  lite  bill  of  exceptions  duly 
filed,  or  in  a  direct  bill  of  exceptions,  tendered 
within  20  days  after  the  ruling  complained  of. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2850;   Dec.  Dig.  g  1092.»] 

2.  Cbiminai,  Law  (S  982«>— New  Tbiai^Mis- 
coNDUCT  OF  Bailiff  in  Charge  of  Jubt. 

Where  one  ground  of  the  motion  for  a  new 
trial  is  based  ui>on  alleged  misconduct  of  the 
bailiff  in  charge  of  the  jnry  during  the  trial  and 
certain  members  of  the  jury,  and  it  appears 
from  the  countershowing  made  by  the  state  in 
reply  to  this  ground  of  the  motion  that,  while 
there  were  acts  of  misconduct  on  the  part  of 
the  bailiff  and  certain  members  of  the  jury, 
the  acts  referred  to  in  themselves  were  not  hurt- 
ful to  the  accused  or  prejudicial  to  his  rights,  the 
court  did  not  err  in  overruling  this  ground  of 
the  motion  for  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  2238;   Deo.  Dig.  S  932.*] 

3.  Criminal  Law  (|  954*)— New  Tbial— Suf- 
FiciENCT  OF  Ground. 

Where  a  ground  of  a  motion  for  a  new  trial 
complains  of  tne  admission  of  testimony  and  sets 
forth  lengthy  extracts  from  the  testimony  of 
several  witnesses,  parts  of  which  testimony  were 
clearly  admissible,  and  no  attempt  is  made  to 
segregate  that  which  was  objectionable  or  spe- 
cially to  point  It  out,  Bodi  a  ground  of  motion 
for  a  new  trial  shows  no  cause  for  granting  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  2363,  2365;   Dec.  Dig.  {  954.*j 

4.  Criminal  Law  (§  954*)— New  Tbial— Suf- 
ficiency OF  Ground. 

A  ground  of  a  motion  for  a  new  trial  based 
upon  the  admission  of  testimony  is  vain  unless 
it  shows  what  objections  were  urged  to  the 
admission  of  the  testimony  at  the  time  it  was 
offered  and  admitted. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2365;   Dec.  Dig.  g  964.*] 

5.  Criminal  Law  (S  923*)— Writ  of  Error— 
Assignment  of  Errob— Sufficienct. 

An  assignment  of  error  to  the  judgment 
overruling  a  motion  for  a  new  trial,  based  upon 
an  alleged  disqualification  Of  one  of  the  jurors, 
presents  no  cause  for  reversing  the  judgment, 
where  it  is  not  made  to  appear  that  both  the 
accused  and  his  counsel  did  not  know,  and  could 
not  in  the  exercise  of  diligence  have  known, 
before  the  trial,  the  fact  of  the  alleged  dis- 
qualification. 

[Ei.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  gg  2225-2237;    Dec.  Dig.   g  923.*] 
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6.  CRnnwAL  Law  (!  1129*)— Wbit  of  Erbob— 
Absionments  of  Berob— Sufficiency. 

"A  bare  complaint  that  'the  court  erred* 
In  giving  a  particular  instruction  brings  noth- 
ing into  question  except  soundness,  in  the  ab- 
Btract,  of  the  proposition  or  propositions  there- 
in announced.  If  the  instruction  is  aljstractly 
correct,  the  question  of  its  inapplicability  to  the 
case  in  hand  must  be  distinctly  made  by  clearly 
pointing  oat  how  or  why  it  was  inappropriate. ' 
Central  of  Georgia  Ry.  Co.  t.  Bond,  111  Ga.  14, 
36  S.  B.  300. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  $  2930;   Dec.  Dig.  {  1129.»J 

7.  Criminal  Law  (§  W5*)— New  Trial— New- 
ly Discovered  Evidence. 

The  ground  of  the  motion  for  a  new  trial 
based  upon  newly  discovered  evidence  is  with- 
out merit,  it  appearing  that  the  evidence  con- 
sisted merely  in  the  fact  that,  subse<iuently  to 
the  conviction  of  the  plaintiff  in  error,  another 
person  had  been  indicted  for  the  murder  of  the 
same  person  for  whose  murder  the  plaintiff  in 
error  was   convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SS  2324,  2325;   Dec.  Dig.  $  945.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Thomas  H.  Jones  was  convicted  of  murder, 
and  be  brings  error.-  Affirmed. 

W.  D.  McNeil  and  Roland  Ellis,  for  plain- 
tiff in  error.  W.  J.  Grace,  Sol.  Gen.,  and  H. 
A.  Hall,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Tbomas  H.  Jones  was  tried  on 
an  Indictment  charging  bim  with  murder. 
Tbe  person  alleged  to  have  be«i  feloniously 
killed  was  Wiley  Bisbop.  The  evidence  in- 
troduced on  tbe  trial  was  voluminous  and 
conflicting.  Eyewitnesses  testified  to  the 
shooting  of  Bishop  by  tbe  accused  under  cir- 
cumstances which  made  the  killing  murder; 
other  witnesses  testlfled  to  facts  that  might 
have  been  considered  as  Justifying  or  mitigat- 
ing the  offense ;  and  still  others  testified  that 
tbe  accused  did  not  fire  the  fatal  shot,  but 
that  it  was  fired  by  John  Jones.  There  were 
two  counts  in  tbe  indictment;  one  charging 
that  the  accused  killed  tbe  deceased  by  shoot- 
ing blm  with  a  pistol,  and  the  other  charging 
that  he  inflicted  the  wounds  wbich  resulted 
in  death  by  striking  tbe  deceased  on  or 
about  tbe  bead  with  tbe  butt  of  bis  pistol; 
and  there  was  evidence  Introduced .  to  show 
tbe  character  of  the  wounds  inflicted  on  the 
bead  of  the  deceased  and  tending  to  show 
that  these  were  fatal  wounds.  The  jury 
found  tbe  defendant  guilty;  whereupon  be 
made  a  motion  for  a  new  trial,  wbich  upon 
the  hearing  was  overruled,  and  tbe  defendant 
excepted. 

1.  After  the  verdict  in  this  case  was  made, 
but  before  it  was  published,  counsel  for  de- 
fendant made  a  motion  for  a  mistrial  based 
upon  certain  alleged  irregularities  and  im- 
proper conduct  on  the  part  of  certain  jurors, 
which  motion,  after  bearing  evidence,  tbe 
court  overruled,  and  It  is  recited  in  the  bill 
of  exceptions  that  the  plaintiff  in  error  as- 
signs error  upon  this  ruling  of  the  court    No 


pendente  lite  exceptions  were  filed,  and  the 
direct  bill  of  exceptions  in  the  case  sued  out 
to  the  judgment  of  the  court  overruling  the 
motion  for  a  new  trial  was  not  tendered 
within  20  days  after  tbe  ruling  complained 
of.  Hence  tbe  assignment  of  error  Just  re- 
ferred to  cannot  be  considered  by  this  court. 

2.  While  the  exception  to  the  ruling  of  tbe 
judge  in  refusing  a  mistrial  was  taken  too 
late,  considered  as  a  direct  exception  to  that 
ruling,  the  question  as  to  whether  tbe  Judge 
properly  overruled  tbe  motion  Is  raised  in 
oue  of  the  grounds  of  tbe  motion  for  a  new 
trial,  and  it  is  to  be  considered  there  in  the 
light  of  the  showing  made  by  tbe  plaintiff 
in  error  and  the  countershowlng  made  by 
tbe  state. 

When  tbe  jurors,  after  having  been  ctiarg- 
ed.  with  tbe  consideration  of  the  case,  re- 
turned to  the  courtroom  and  announced  that 
they  had  made  a  verdict,  counsel  for  the 
accused,  before  the  rendition  of  the  verdict, 
made  a  motion  for  a  mistrial,  stating -to  the 
court  as  a  ground  therefor  that  he  bad  re- 
ceived Information  to  the  effect  that  certain 
jurors  bad  stated  to  the  officers  of  tbe  court 
in  charge  of  tbe  jury  that  they  had  practi- 
cally decided  upon  the  verdict  in  the  case 
the  night  before,  and  that  they  stood  11  to  1, 
and  that  this  was  prior  to  tbe  charge  of  the 
court  and  before  the  argument  of  counsel  had 
been  concluded;  and  on  the  further  ground 
that  certain  jurors  bad  asked  the  bailiff  in 
attendance  upon  the  jury  as  to  what  was  the 
bailiff's  opinion  about  Uie  case.  In  support 
of  tbe  motion  counsel  bad  one  of  the  baUIffs 
In  charge  of  tbe  jury  aw(xm  before  the  court, 
and  this  bailiff,  in  resjMnse  to  questions  di- 
rected to  him,  stated  that  two  or  three  mem- 
bers of  the  jury  questioned  bim  about  tbe 
case  and  inquired  of  him  what  he  thought  of 
it;  to  which  be  replied  that  he  had  no  right 
to  talk  about  the  case.  The  bailiff  under  ex- 
amination also  stated  that  on  the  morning 
of  the  day  when  the  verdict  was  rendered, 
and  before  argument  of  counsel  was  con- 
cluded, one  of  the  Jurors  said  to  him:  "We 
came  very  near  settling  this  last  night.  We 
talked  it  over  and  all  agreed  except  about 
one,  and  I  don't  thinli  we  will  have  any 
trouble  In  making  a  verdict"  The  bailiff 
further  testified  that  no  one  was  present  but 
himself  and  the  juror  when  that  statement 
was  made.  Tbe  juror  referred  to  in  the 
foregoing  testimony  of  tbe  bailiff  was  one 
Riley.  The  bailiff  further  testified  that  the 
same  juror  referred  to  and  another  member 
of  the  jury  ?poke  to  him  again  in  reference 
to  the  case  "and  wanted  to  know  what  I 
thought  about  it,  and  I  says,  1  cannot  tell 
you  nothing,'  and  he  insisted  upon  it,  and  I 
says,  'All  that  I  will  say  to  you  that  I  have 
always  said  I  don't  think  Mr.  Jones  bad 
anything  to  do  with  tbe  shooting.'  I  express- 
ed myself  that  far.  *  *  *  I  didn't  express 
It  as  my  opinion.    I  said  that  I  always  said 
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I  didn't  think  he  was  guUty."  Farther  tes- 
tifying, the  bailiff  stated  that  Mr.  Stakly 
(StaUe),  a  member  of  the  Jury,  spoke  to  him 
and  said  they  came  very  near  settling  the 
case  last  night,  but  he  could  not  swear  posi- 
tively whether  Mr.  Stahle  spoke  to  him  after 
his  talk  with  Mr.  Riley  or  not,  and  that  the 
only  Juror  to  whom  he  "really  talked"  was 
Mr.  Riley,  and  the  only  thing  said  to  blm  was 
that  he  (the  balllfl)  "always  thought  Jones 
had  nothing  to  do  with  it,  didn't  fire  the 
shot." 

It  was  made  to  appear  from  the  testimony 
of  the  bailiff  that  the  Jury  were  kept  togeth- 
er at  night  in  sleeping  apartments  which 
consisted  of  seven  rooms,  with  connecting 
doors  leading  from  one  to  the  other,  and 
that  the  bailiffs  were  In  charge  of  the  end 
rooms,  and  that  no  one  could  or  did  approach 
the  Jury  except  the  bailiffs.  The  same  bailiff 
further  testified  in  effect  that  several  of  the 
Jurors  were  persistent  In  discussing  the  case, 
and  gave  as  an  Instance  that  the  night  be- 
fore, at  the  dining  table  In  the  hotel  where 
the  Jurors  took  their  meals,  several  of  them 
repeated  the  remarks  to  which  the  bailiff  bad 
referred  In  the  preceding  statement.  What 
was  said  by  the  Jurors  was  said  out  of  the 
hearing  of  every  one  except  themselves  and 
the  bailiff.  No  one  else  was  near  enough  to 
bear  the  remarks.  As  a  countershowing,  the 
Solicitor  General  submitted  affidavits  of  the 
members  of  the  Jury  contradicting  the  bail- 
IfTs  testimony.  The  Juror  Riley,  referred  to 
In  the  testimony  of  Thaxton,  the  bailiff, 
made  an  affidavit  deposing  that  "he  absolute- 
ly denies  the  correctness  and  truthfulness  of 
the  statements  of  the  said  Thaxton  in  his 
testimony  set  forth,  and  says  that  the  follow- 
ing Is  everything  that  occurred  with  refer- 
ence to  said  case  during  the  trial  thereof  be- 
tween the  said  Thaxton  and  this  deponent 
and  the  other  members  of  said  Jury  or  any 
of  them  80  far  as  this  deponent  knows,  Is 
informed,  or  believes,  to  wit:  "After  the 
court  had  adjourned  for  the  day  on  the  sec- 
ond day  of  the  trial  of  said  case,  and  the 
Jury  had -been  carried  for  the  night  to  the 
hotel,  and  while  deponent,  Geo.  S.  Bolton, 
Geo.  W.  Barnes,  and  J.  B.  Baggarly  were 
seated  in  one  of  tile  rooms  that  bad  been 
provided  for  the  Jury,  conversing  and  laugh- 
ing and  talking  with  one  another,  the  said 
Thaxton  walked  Into  the  room,  and  In  sub- 
stance said,  'Well,  boys,  I  believe  I  can  al- 
ways tell  how  the  verdict  of  a  Jury  Is  going 
to  be,'  and  deponent  simply  replied,  'Well, 
how  do  you  think  this  verdict  will  be?'  to 
which  the  said  Thaxton  answered,  'All  I  have 
got  to  say  is  that  Tom  Jones  never  shot 
Bishop.'  Immediately  after  this  remark,  the 
conversation  between  deponent  and  the  other 
members  of  the  Jury  was  resumed,  and  noth- 
ing other  or  further  passed  then  or  at  any 
other  time  during  said  trial  between  the  said 
Thaxton  and  deponent  or  any  other  member  of 
the  Jury  in  deponent's  presence.  Deponent 
IMild  no  attention  whatever  to  the  remark  of 
e9S.E.— 31 


the  said  Thaxton  at  the  time  It  was  made 
and  would  not  have  recalled  It  except  for  the 
testimony  of  the  said  Thaxton  In  the  motion 
for  a  mistrial  Just  before  the  verdict  was 
received.  Deponent  denies  absolutely  that  he 
said  anything  to  the  said  Thaxton  or  the 
said  Thaxton  to  him  other  than  as  detailed 
above,  and  also  denies  that  the  Jury  were 
persistent  in  discussing  or  talking  about  the 
case,  as  testified  to  by  the  said  Thaxton,  at 
the  dining  table  or  elsewhere.  On  the  con- 
trary, this  deponent  says  that  the  Jury  en- 
deavored to  obey,  and  did  obey,  the  instruc- 
tions of  the  court,  and  did  not  take  up  the 
discussion  of  said  case  pntil  after  the  case 
had  been  fully  heard  and  the  charge  of  the 
court  delivered  to  them  and  they  had  retired 
for  the  purpose  of  considering  the  case  and 
reaching  a  verdict  therein."  The  Juror 
Stahle,  referred  to  In  Thaxton's  testimony, 
also  made  an  affidavit  to  the  following  ef- 
fect: "That  this  deponent  did  not  make  to 
W.  R.  Thaxton,  one  of  the  bailiffs  in  charge 
of  said  Jnry,  the  remark  attributed  to  de- 
ponent by  said  Thaxton  to  the  effect  that: 
'We  (meaning  the  Jury)  were  very  near  set- 
tling this  thing  last  night.  We  talked  it 
over,  and  all  agreed  except  about  one,  and  I 
don't  think  we  will  have  any  trouble  In  mak- 
ing ,a  verdict'  This  deponent  denies  making 
any  such  remark  to  the  said  Thaxton  at  the 
time  stated  by  him  or  at  any  other  time,  or 
any  remark  of  similar  import.  Deponent  had 
no  conversation  with  said  Thaxton  about  said 
case.  Deponent  further  says  that  the  Jury 
which  tried  said  case  and  every  member 
thereof  obeyed  the  Instructions  of  the  court 
as  to  the  time  and  manner  of  considering 
said  case,  and  acted  In  a  proper  manner 
throughout  the  entire  trial  of  said  case  so 
far  as  this  deponent  knows.  Is  Informed,  or 
believes.  Deponent  heat'd  no  discussion  of 
said  case  at  the  dining  table  as  testified  to 
by  the  said  Thaxton  or  elsewhere  until  after 
the  charge  of  the  court  and  the  Jury  had  re- 
tired to  their  room  to  consider  the  case  for 
the  purpose  of  making  a  verdict  therein." 
Jurors  Bolton,  Baggarly,  and  Barnes  made 
affidavit  deposing  that  they  had  read  the  af- 
fidavit of  the  Juror  Riley,  and  that  the  state- 
ments of  fact  set  forth  in  said  affidavit  as  to 
what  occurred  between  Thaxton  and  RUey 
in  the  presence  of  deponents  were  true,  and 
that  nothing  occurred  concerning  the  case  In 
the  presence  of  the  deponents  and  Thaxton 
exc^t  as  set  forth  In  the  affidavit  of  Riley ; 
and,  further,  that  the  Jury,  so  far  as  de- 
ponents knew,  obeyed  the  Instructions  of  the 
court  as  to  the  time  and  manner  of  consider- 
ing the  case,  and  that  there  was  no  discus- 
sion of  the  case  at  the  dining  table  or  else- 
where until  after  the  charge  of  the  court, 
and  the  Jury  had  retired  to  their  room  to 
consider  the  case;  and  that  the  Jury  were 
guilty  of  no  impropriety  during  the  trial  so 
far  as  deponetits  knew.  The  remaining  Ju- 
rors in  the  case  filed  their  affidavit  deposing 
that  they  did  not  hear  any  conversation  con- 
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«erning  said  case  between  Thaxton  and  an^ 
member  of  tbe  Jury,  and  denied  the  acts  of 
impropriety  charged  In  tbe  testimony  of 
Thaxton. 

In  consideration  of  the  countershowlng 
made  by  tbe  state,  we  do  not  think  that 
there  was  any  abuse  of  discretion  on  the  part 
of  the  court  in  refusing  to  grant  a  new  trial 
because  of  misconduct  of  the  bailiff  and  cer- 
tain Jurors  engaged  in  the  trial  of  the  case. 
The  conduct  of  the  bailiff  testified  to  by  him- 
self, in  speaking  to  a  member  of  the  Jury, 
in  relation  to  the  case  on  trial,  whether  it 
was  In  answer  to  a  question  propounded  to 
him  by  one  of  the  Jurors  or  not,  was  grossly 
Improper ;  and  the  conduct  of  a  certain  mem- 
ber of  the  Jury  in  addressing  the  remark  to 
the  bailiff,  as  set  out  above,  was  also  im- 
proper. But  nothing  is  shown  to  have  oc- 
curred which  could  have  affected  the  minds 
of  the  Jury  injuriously  to  the  rights  of  the 
plaintiff  In  error.  We  cannot  conceive  of  any 
ill  effects  to  the  accused  heing  caused  by  the 
statement  of  the  bailiff  in  their  bearing  to 
the  effect  that  he  did  not  believe  the  accused 
shot  Bishop  (the  deceased).  When  it  was 
made  to  appear  that  certain  members  of  the 
Jury  bad,  separately  from  other  members  of 
the  Jury,  spoken  to  the  bailiff,  the  burden 
was  upon  the  state  to  show  that  nothing  oc- 
curred which  would  be  injurious  to  the  per- 
son on  trial.  That  burden  was  successfully 
carried,  and  the  court  did  not  err  in  over- 
ruling  a  motion  for  a  new  trial  based  upon 
the  ground  complaining  of  the  misconduct  of 
the  bailiff  in  charge  of  the  Jury  and  certain 
members  of  that  body. 

3,  4.  Another  ground  of  the  motion  for  a 
new  trial  complains  of  the  admission  of  cer- 
tain testimony  over  the  objections  of  counsel 
for  the  accused.  In  this  ground  of  the  mo- 
tion are  embraced  portions  of  the  testimony 
of  numerous  witnesses,  covering  several 
pages  of  the  record.  Much  of  this  testimony 
was  (dearly  admissible;  and,  while  portions 
of  it  are  objectionable,  that  which  is  ob- 
jectionable is  not  specially  excepted  to  and 
segregated  from  that  which  was  admissible, 
but  the  objection,  as  It  appears  stated  in  the 
motion,  did  not  point  out  nor  indicate  the 
objectionable  portions,  and  for  that  reason 
the  exception  to  the  admission  of  the  testi- 
mony is  without  merit.  Besides,  It  does  not 
appear  in  this  ground  of  the  motion  what 
objections  were  urged  to  the  admission  of  the 
testimony  at  the  time  It  was  offered;  and 
because  of  this  defect,  also,  the  question  as 
to  whether  the  testimony  should  have  been 
admitted  or  not  Is  not  properly  raised  in 
the  motion  for  adjudication. 

5,  6.  The  principles  contained  in  headnotes 
5  and  6  require  no  elaboration.  They  are 
mere  restatements  of  rulings  which  have  been 
made  more  than  once  by  this  court. 

7.  The  ground  of  the  motion  based  upon 


newly  discovered  evidence  is  without  merit; 
it  appearing  that  the  evidence  consisted  mere- 
ly in  the  fact  that  subsequently  to  the  con- 
viction of  the  plaintiff  in  error  another  per- 
son had  been  indicted  for  the  murder  of  the 
same  person  for  whose  murder  the  plaintiff 
in  error  was  convicted. 

The  evidence  authorized  the  verdict,  and 
no  reason  is  shown  for  disturbing  the  Judg- 
ment of  the  court  below  refusing  a  new  trial. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(135  Oa.  zsn 
HART  V.  STATa 
(Supreme  Court  of  Georgia.     Nov.  16,  1910.) 

(Syllahua  5«  th«  Court.) 

Homicide   (5   309*)— Trial— Instbuctioiis  — 

voluntabt  manslaughter. 

While  the  evidence  for  the  state  was  ample 
to  authorize  the  verdict  finding  the  accused 
ffuilty  of  the  offense  of  murder,  there  was  evi- 
dence for  the  accused  which  tended  to  show  that 
two  brothers  and  their  aunt,  accompanied  by 
the  decedent,  went  to  the  house  of  the  accused 
for  the  purpose  of  demanding  of  him  a  settle- 
ment of  certain  claims  of  the  aunt  against  him; 
tliat  when  one  of  the  brothers  demanded  such  a 
settlement,  the  accused  contended  that  there 
was  nothing  to  be  settled,  as  he  had  already 
made  a  settlement  with  the  lady,  whereupon  the 
man  who  had  demanded  the  settlement  applied 
opprobrious  and  abnsive  language  to  the  ac- 
cused, who  advanced  upon  him  as  if  to  resent 
such  lan^^age  with  a  blow  of  the  fist,  and  the 
user  of  the  opprobrious  language  ran  his  hand 
under  his  coat  as  if  to  draw  a  weapon,  where- 
upon the  accused,  who  had  come  out  to  meet  the 
visitors,  turned  and  went  back  into  his  house 
and  returned  at  once  with  a  Winchester  rifle, 
and  he  and  the  party  who  had  used  the  abusive 
words,  who  then  had  a  pistol  in  his  hands,  im- 
mediately began  shooting  at  each  other,  the  first 
shot  from  the  rifle  of  the  accused  striking  and 
ultimately  killing  the  decedent,  who,  relatively 
to  the  accused,  was  standing  beyond  and  in  a 
line  with  the  person  at  whom  the  accused  was 
shooting.  This  evidence  was  sufficient  to  re- 
quire a  charge  on  the  law  of  voluntaty  man- 
slaughter, upon  the  theory  that  the  decedent 
was  unintentionally  shot  and  killed  by  the  acy 
cused,  while  he  was  engaged  in  a  mutual  com- 
bat with  another  person,  which  was  the  result 
of  sudden  heat  of  passion  and  willingness  to 
fight  in  both  combatants,  and  that  the  accused 
shot  in  hot  blood  and  without  malice.  Gann  v. 
State,  30  Ga.  67;  McDuffie  v.  State,  90  Ga. 
787,  17  S.  EX  106;  Camthes  v.  State,  95  Ga. 
343,  22  S.  E.  837. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i§  649-656;    Dec.  Dig.  {  309.*] 

Error  from  Superior  (Tourt,  Colquitt  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

John  Hart  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

Jamee  Humphreys,  E.  L.  Bryan,  and  J.  W. 
Walters,  for  plaintiff  In  error.  W.  B.  Thom- 
as, Sol.  Gen.,  J.  A.  Wilkes,  Shipp  &  Kline, 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  reversed.  Ail  the 
Justices  concur. 
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CKUMLEIY  et  aL  r.  SCALES  et  al. 
(Snprem«  Court  of  Georgia.    Not.  15,  1910.) 

(ByUahut  Tty  the  Court.) 

1.  Wills    (8    597*)— Constbuction— Estates 
Cbkated— Fee-Simple  Estates. 

A  testator  wlio  had  four  daughters,  all  of 
whom  except  one  had  children  at  the  time  the 
will  was  executed,  devised  to  the  other  three 
daughters  specific  lots  in  language  clearly  creat- 
ing in  them  life  estates  and  remainders  to  their 
children,  respectively,  upon  their  deaths.  To 
two  of  these  daughters,  in  separate  items  of  the 
will,  he  gave  two  other  lots  "absolutely  and  in 
fee  simple,"  and  no  language  was  used  Indicat- 
ing that  the  property  so  given  was  to  go  to  any 
one  upon  death  of  the  devisee.  To  the  daugh- 
ter who  had  no  children  he  devised  a  lot  for 
and  during  her  life,  and  provided,  "but  if  she 
should  leave  no  child  or  children,  to  go  to  her 
sisters,  •  *  •  or  their  children  in  three 
equal  shares."  By  item  12  of  the  will  the  tes- 
tator disposed  of  the  residuum  of  his  estate  as 
follows:  "I  give,  devise  and  bequeath,  abso- 
lutely in  fee  simple,  all  the  balance  of  my  prop 
erty,  which  I  may  own  at  the  time  of  my  death, 
both  real  and  personal,  and  wherever  located, 
in  equal  shares  to  my  four  daughters,  Carrie 
M.  Crumley,  Mary  Z.  Scales,  Fannie  A.  Wright 
and  M(u;gie  S.  ^lcBu^ley.  Should  any  of  ray 
said  children  die,  leaving  child,  or  children,  such 
child  or  children  shall  take  the  share  of  their 
deceased  parent."  Held,  that  under  the  twelfth 
item  of  the  will,  all  four  daughters  having  sur- 
vived the  testator,  each  of  them  was  entitled  to 
her  respective  share  therein  devised  in  fee  sim- 
ple, and  their  children  did  not,  under  the  will, 
acquire  any  interest  whatever  In  the  property 
80  devised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1319-1326;    Dea  Dig.  |  087.*] 

f Additional  Buttabu*  lu  Editorial  Staff.) 

2.  Wills  (J  629*)  —  Oonstrtjction  —  Estates 
Cbeated — Vested  or  Contingent  Estates. 

The  law  favors  the  vesting  of  estates  at 
the  earliest  possible  time,  cmd,  where  there  are 
divesting  dauses  in  a  will,  the  law  is  disposed 
to  give  them  such  effect  as  to  vest  the  estate  in- 
defeasibly  at  the  earliest  possible  moment,  and 
language  doubtful  in  its  meaning  should  not  be 
construed  to  lessen  a  fee  previously  devised. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1461,  1462;   Dec.  Dig.  {  629.»] 

EJrror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  C.  L.  Crumley  and  others,  by 
next  friend,  against  M.  Z.  Scales  and  others. 
From  an  order  denying  a  temporary  injunc- 
tion and  revoUng  a  restraining  order  tliere- 
tofore  granted,  plaintiffs  bring  error.  Af- 
firmed. 

Certain  minors,  by  their  next  friend,  filed 
their  petition,  making  substantially  the  fol- 
lowing allegations:  Maxwell  R.  Berry  died 
leaving  a  will,  the  twelfth  item  of  which  Is 
as  follows:  "I  give,  devise  and  bequeath,  ab- 
solutely In  fee  simple,  all  the  balance  of  my 
property,  which  I  may  own  at  the  time  of 
my  death,  both  real  and  personal,  and  wher- 
ever located  In  equal  shares  to  my  four 
daughters,  Carrie  M.  Crumley,  Mary  Z. 
Scales,  Fannie  A.  Wright  and  Maggie  S.  Mc- 
Bnrney.  Should  any  of  my  said  children 
die.  leaving  child  or  children,  such  child  or 


children  shall  take  the  share  of  their  deceas- 
ed parent"  The  plaintiffs  are  minor  chil- 
dren of  the  daughters  named  in  the  above 
quoted  Item,  except  Maggie  S.  McBumey, 
who  has  no  children.  A  copy  of  the  entire 
win  was  attached  to  the  petition.  The  prop- 
erty disposed  of  under  this  Item  consisted  of 
real  and  personal  property  of  great  value, 
and  plaintiffs  took  an  interest  therein  *'as 
contingent  remaindermen  and  as  executory 
devisees."  The  daughters  named  in  the  Item 
above  quoted  claim  to  own  the  proi)erty  In 
fee,  and  are  asserting  dominion  over  and 
ownership  of  said  property,  denying  that 
the  plaintiffs  have  any  Interest  therein. 
They  have  sold  some  of  the  realty,  and  have 
made  deed  undertaking,  to  convey  the  fee 
thereof,  and  are  offering  other  portions 
thereof  for  sale.  "The  said  defendants  are 
exercising  acts  of  ownership  over  the  per- 
sonal property  covered  by  said  Item  12,  and 
propose  to  sell  and  dispose  of  the  same  and 
convert  the  proceeds  thereof  to  theft  own 
use  and  in  no  wise  to  account  to  your  peti- 
tioners for  their  Interest  therein,  and  deny 
the  right  of  your  petitioners  to  any  interest 
therein,  so  that  said  personal  property  may 
be  disposed  of  by  the  life  tenant,  and  lost 
to  your  petitioners."  The  sales  referred  to 
will  cast  a  cloud  upon  the  title  of  plaintiffs. 
and  cause  a  multiplicity  of  suits  and  circuity 
of  actions.  Plaintiffs  prayed  that  it  be  de- 
creed that  they  have  an  interest  in  the  prop- 
erty disposed  of  in  said  item  12  "as  con- 
tingent remaindermen  and  as  executory  devi- 
sees," and  as  such  are  entitled  to  have  the 
defendants  retain  possession  of  and  preserve 
the  property  during  their  respective  lifetime 
for  the  benefit  of  petitioners,  and  that  the 
defendants  be  restrained  from  selling  or 
otherwise  disposing  of  any  of  such  property. 
Certain  Items  of  the  will  .disposing  of  prop- 
erty of  the  testator,  and  the  only  provisions 
of  the  win  necessary  to  be  considered  in  mak- 
ing a  decision  In  the  case,  are  as  follows: 

"Item  1.  I  give,  devise  and  bequeath  to 
ray  daughter,  Carrie  M.  Crumley,  my  store 
house  and  lot  known  as  No.  6  Marietta 
street,  in  the  City  of  Atlanta,  Georgia,  be- 
ing one-fourth  of  the  lots  known  as  Nos.  6, 
8,  10.  and  12  Marietta  street,  in  said  City. 
To  have  and  to  hold  said  property  during 
her  life,  and  at  her  death  to  go  to  her  chil- 
dren, share  and  share  alike.  I  also  give,  de- 
vise and  bequeath  to  my  said  daughter,  Car- 
rie M.  Crumley,  absolutely  and  in  fee  sim- 
ple my  house  and  lot  known  as  No.  475 
Whitehall  street,  in  the  City  of  Atlanta, 
Ga.,  which  said  property  Is  fully  described  in 
a  deed  made  to  me  by  Victor  H.  Kriegshab- 
er,  dated  May  19,  1906.  Also,  the  large  por- 
trait of  myself  and  my  large  family  Bible. 

"Item  2.  I  give,  devise,  and  bequeath  to 
my  daughter-in-law  Hettle  R.  Berry,  my 
store  house  and  lot  known  as  No.  99  Peach- 
tree  street,  in  the  city  of  Atlanta.  Ga.,  be- 
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Ing  tbe  same  property  described  In  deed  to 
me  irom  McGlure  Realty  Investment  Com- 
pany, dated  March  12tli,  1909.  To  have  and 
to  hold  during  her  life,  and  at  her  death, 
to  go  to  her  four  children,  share  and  share 
alike.  If  the  Indebtedness  of  forty  thousand 
dollars  principal,  which  Is  now  owing  on 
said  property,  has  not  been  paid  at  the  time 
of  jny  death,  I  direct  the  executors  of  this 
will  to  pay  same  out  of  my  estate.  I  give, 
devise  and  bequeath  to  my  said  daughter- 
in-law,  Hettie  R.  Berry,  all  the  notes  of  In- 
debtedness I  hold  against  her  two  sons, 
Francis  Blgdon  Berry,  and  Maxwell  R.  Ber- 
ry, also  the  note  which  I  hold  against  her. 
All  of  said  notes  amounting  to  about  twenty 
two  thousand  dollars. 

"Item  3.  I  give,  devise  and  bequeath  to 
my  daughter,  Mary  Z.  Scales,  my  store 
house  and  lot  known  as  No.  10  Marietta 
street.  In  tbe  City  of  Atlanta,  Ga.,  being 
one-fourth  of  tbe  lots  known  as  Nos.  6,  S, 
10,  and  12  Marietta  street.  In  said  City. 
To  have  and  to  hold  during  her  life  and  at 
her  death  to  go  to  her  children,  share  and 
share  alike.  I  also  give,  devise  and  be- 
queath, to  my  said  daughter,  Mary  Z.  Scales, 
my  set  of  Appletons  American  Encyclopedia, 
and  my  marble  top  table. 

"Item  4.  I  give,  devise  and  bequeath  to 
my  daughter  Fannie  A.  Wright,  my  store 
house  and  lot  known  as  No.  8  Marietta 
street,  in  tbe  City  of  Atlanta,  Ga.,  being 
one-fourth  of  the  lots  known  as  Nos.  6,  8, 
10  and  12  Marietta  street,  in  said  City. 
To  have  and  to  hold  during  her  life,  and  at 
her  death  to  go  to  her  children,  share  and 
share  alike.  I  also  give  devise  and  bequeath 
to  my  said  daughter,  Fannie  A.  Wright  ab- 
solutely and  In  fee  simple,  my  lot  on  the 
comer  of  Peachtree  and  Sixteenth  streets, 
which  I  have  Just  recently  purchased  from 
J.  B.  Daniel,  excepting  one  hundred  (100) 
feet  square  at  the  east  end  of  said  lot  Also 
my  horse  and  buggy,  and  my  largest  old 
dock  and  mahogany  rocking  chair. 

"Item  5.  I  give,  devise  and  bequeath  to 
my  daughter,  Maggie  S.  McBurney,  my 
store  house  and  lot  known  as  No.  12  Mariet- 
ta street,  In  the  City  of  Atlanta,  Ga.,  being 
one  fourth  of  the  lots  known  as  Nos.  6,  8, 
10  and  12  Marietta  street.  In  said  City.  To 
have  and  to  hold  during  her  life,  but  if  she 
should  leave  no  child  or  children,  to  go  to 
her  sisters,  Carrie  M.  Crumley,  Mary  Z. 
Scales  and  Fannie  A.  Wright,  or  their  chil- 
dren. In  three  equal  shares.  Also  my  old 
clock  in  my  bedroom,  and  my  l>ook  case  whlA 
is  now  In  the  dining  room." 

Items  6  to  10,  inclusive,  make  bequests  of 
money  and  articles  of  personal  property  to 
various  legatees. 

"Item  12.  I  glv^  devise  and  bequeath,  ab- 
solutely in  fee  simple,  all  the  balance  of  my 
property,  which  I  may  own  at  the  time  of  my 
death,  both  real  and  personal,  and  wherever 
locate^  In  equal  shares  to  my  four  daugh- 


ters, Carrie  M.  Crumley,  Mary  Z.  Scales, 
Fannie  A.  Wright  and  Maggie  S.  McBamey. 
Should  any  of  my  said  children  die,  leaving 
child,  or  children,  such  child  or  children 
shall  take  the  share  of  their  deceased  par- 
ent." 

Upon  the  hearing  for  an  Interlocutory  In- 
junction, the  court  passed  the  following  or- 
der: "Upon  hearing  evidence  and  argument 
the  application  for  a  temporary  Injunction  is 
denied  and  the  restraining  order  heretofore 
granted  is  hereby  revoked,  the  court  being 
of  the  opinion  that  the  daughters  of  M.  R. 
Berry  took  fee-slqaple  estate  and  the  plain- 
tiffs having  no  interest  In  tbe  property." 
To  this  order  tbe  plaintiffs   excepted. 

Wlmbish  &  Ellis,  for  plaintiffs  in  error. 
Jno.  li.  Hopkins  &  Sons,  for  defendants  in 
error. 

HOIiDEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  in  error  (who  were 
the  plaintiffs  in  the  court  below)  are  the 
children  of  three  of  the  daughters  referred 
to  in  the  twelfth  item  of  the  will.  Ttaey 
contend  that,  under  this  item,  they  are  con- 
tingent remaindermen,  or  executory  devisees, 
with  respect  to  tbe  realty  and  personalty 
therein  devised  and  bequeathed.  Hie  daugh- 
ters of  the  testator,  who  are  the  defendants 
In  error,  and  who  were  the  defendants  in 
the  court  below,  claim  tliat,  by  reason  of 
their  having  survived  the  testator,  they  own 
the  fee-simple  title  to  the  property  devised 
in  this  item  of  the  will.  In  the  order  passed 
by  the  trial  Judge,  after  denying  the  Injunc- 
tion, he  states:  "The  court  being  of  the 
opinion  that  tbe  daughters  of  M.  R.  Berry 
[the  testator]  took  fee-simple  estate  and  the 
plaintiffs  having  no  Interest  in  the  proper- 
ty." Counsel  for  the  defendants  In  their 
brief  state  "that,  if  the  children  have  any 
Interest  in  the  property,  It  should  be  recog- 
nized, declared,  and  protected  by  an  injunc- 
tion." The  only  question  made  before  and 
passed  on  by  the  trial  Judge,  and  the  only 
issue  made  here,  is  whether  or  not  the  plain- 
tiffs have  any  Interest  In  the  property  be- 
queathed in  the  twelfth  Item  of  the  will. 
That  item  is  as  follows:  "Item  12.  I  give, 
devise  and  bequeath,  absolutely  In  fee  sim- 
ple, all  the  balance  of  my  property,  whldi  I 
may  own  at  the  time  of  my  death,  both  real 
and  personal,  and  wherever  located,  in  equal 
shares  to  my  four  daughters,  Carrie  M. 
Crumley,  Fannie  A.  Wright  and  Maggie  S. 
McBumey.  Should  any  of  my  said  children 
die,  leaving  child  or  children,  such  child  or 
children  shall  take  the  share  of  their  de- 
ceased parent"  Tlie  plaintiffs  claim  that 
under  this  Item,  if  one  of  the  daughters 
should  die  at  any  time  leaving  children,  such 
children  would  take  the  share  of  the  de- 
ceased parent  The  defendants  contend  that 
this  item  of  the  will  means  that  If  one  of 
the  daughters  should  die  before  the  death  of 
the    testator,    leaving   cbildreo,    the    latter 
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Bhonid  take  the  share  of  the  deceased  par- 
ent, tut  any  daughter  who  surrlved  the  tes- 
tator would  take  a  fee-simple  estate  and 
the  children  of  such  daaghter,  by  virtue  of 
the  will,  would  take  no  Interest  in  the  prop- 
erty upon  her  dying  after  the  death  of  the 
testator  and  leaving  children. 

There  are  many  decisions  holding  that 
where  property  is  devised  without  limita- 
tion, and  words  are  employed  that  "in  case 
of  death,"  or  "in  the  event  of  death,"  or 
similar  words  importing  death  of  the  dev- 
isee, the  property  is  to  go  to  other  named 
I)er8on8,  the  death  referred  to  is  one  occur- 
ring prior  to  the  death  of  the  testator ;  for  In 
such  cases,  death  being  certain  and  not  refer- 
able to  a  collateral  event.  It  must  be  conclud- 
ed that  the  testator  had  in  mind  only  death 
occurring  prior  to  bis  own  death.  There  are 
also  many  decisions  construing  items  of 
wills  wherein  property  Is  devised  to  one 
without  limitation,  followed  by  a  provision 
that,  in  the  event  of  such  party  dying  "with- 
out issue,"  it  Is  to  go  to  named  persons. 
Some  of  these  decisions  hold  that  the  death 
referred  to  Is  one  in  connection  with  some 
collateral  event,  and,  as  such  death  without 
issue  may  happen  at  any  time,  such  words 
are  to  be  Interpreted  according  to  their  or- 
dinary meaning,  and  as  referring  to  the 
time  of  death  of  the  first  taker,  whether  oc- 
enrrlng  I)efore  or  after  the  death  of  the 
testator,  unless  the  contrary  Intention  Is 
plainly  expressed  in  the  will,  or  Is  neces- 
sary in  order  to  carry  out  its  undoubted  pur- 
poses. Numerous  other  decisions  construing 
provisions  of  like  character  hold  that  the 
death  referred  to  is  one  occurring  only  be- 
fore the  death  of  the  testator.  In  some  of 
the  decisions  it  Is  considered  important,  in 
determining  the  intention  of  the  testator, 
whether  the  property  passing  under  the  will 
Is  realty  or  personalty;  and  in  others, 
whether  the  language  employed  by  the  testa- 
tor denotes  a  passing  of  title  to  the  first  tak- 
er, or  is  such  as  is  usually  employed  to  con- 
vey 8  fee-stmple  estate.  Some  of  the  author- 
ities hold  that  in  applying  the  rule  that  the 
contingency  of  dying  "without  issue,"  upon 
which  happening  a  new  devisee  is  to  take 
after  a  previous  devise  in  fee,  means  so  dy- 
ing in  the  lifetime  of  the  testator,  there  is 
no  different  rule  of  construction  when  a  fee 
is  expressly  given,  and  when  language  is 
used  from  which  one  is  presumed.  For  an 
elaborate  collation  of  cases  construing  the 
period  to  which  death  is  referable  In  connec- 
tion with  devises  where  there  Is  an  expres- 
sion importing  the  contingency  of  dying 
without  child  or  issue  on  which  a  gift  over 
is  limited,  see  the  extended  note  to  the  case 
of  Smith  T.  Smith,  157  Ala.  79,  47  South. 
220,  25  L.  R.  A.  (N.  S.)  1045.  We  have  re- 
ferred to  the  divergent  views  taken  by  vari- 
ous courts  merely  to  illustrate  the  difficulty 
which  i»  experienced  in  arriving  at  the  real 
intention  of  a  testator  when  be  employs  lan- 
gnage  with  reference  to  a  contingency,  and 


does  not  leave  free  from  doubt  the  time  at 
whidti  be  expected  the  contingency  to  op- 
erate and  the  indefeasible  estate  to  become 
fixed.  While  the  courts  have  used  various 
arguments  and  applied  sundry  rules  of  law 
to  uphold  the  conclusion  reached  by  them  in 
construing  some  particular  will,  no  fixed 
guide  can  be  followed,  and  each  case  must 
rest  on  Its  own  peculiar  facts  in  determining 
what  disposition  the  testator  really  wished 
to  make  of  his  property.  In  cases  like  the 
one  we  are  deciding,  where  language  sus- 
ceptible of  more  than  one  construction  is 
used,  the  environment  of  the  testator  at  the 
time  the  will  was  executed,  all  of  its  pro- 
visions and  its  general  testamentary  scheme, 
and  every  other  legitimate  fact  and  circum- 
stance must  be  carefully  considered,  in  con- 
nection with  the  several  rules  of  law  which 
are  applicable,  in  an  endeavor  to  so  resolve 
the  doubt  as  to  effectuate  the  design  which 
the  testator  desired  to  accomplish  by  the 
language  he  employed;  and  but  little  as- 
sistance can  be  gained  from  decisions  made 
nnder  the  variant  facts  of  other  cases. 

The  record  shows  that  the  testator  himself 
wrote  the  will  in  question,  and  that  one  of 
Us  daughters,  "Mrs.  McBumey,  had  no  chil- 
dren and  Mr.  Berry  [the  testator]  did  not 
think  she  would  ever  have  any,  as  the  mar- 
riage hod  been  fruitless  for  a  large  nnmber 
of  years."  Each  of  the  other  three  daugh- 
ters referred  to  in  the  twelfth  item  of  the 
will  bad  children,  who  are  the  plaintiffs 
in  this  case.  The  record  further  shows  that 
personalty  as  well  as  realty  passed  under 
this  item.  In  the  fifth  item  of  the  will,  the 
testator  devised  to  Mrs.  McBumey  certain 
property  "to  have  and  to  hold  during  her 
life,  or  If  she  should  leave  no  child  or  chil- 
dren, to  go  to  her  sisters,  •  •  •  or  their 
children  in  three  equal  shares."  In  other 
items  of  his  will  he  devised  to  each  of  the 
other  three  daughters  certain  property  dur- 
ing her  lifetime,  and  at  her  death  to  go  to 
lier  children.  After  devising  to  Mrs.  Crum- 
ley a  certain  lot,  without  stating  anything 
further  than  that  It  was  devised  to  her,  the 
following  language  appears:  "To  have  and 
to  bold  said  property  during  her  life  and 
at  her  death  to  her  children,  share  and  shiire 
alike."  This  sentence  in  the  will  is  followed 
by  one  wherein  the  testator  gave  to  Mrs. 
Crumley  another  lot  "absolutely  and  In  fee 
simple"  without  stating  that  at  her  death 
this  property  was  to  go  to  any  one  else.  An- 
other instance  of  this  kind  appears  in  de- 
vising property  to  another  daughter  In  item 
4.  By  reference  to  the  items  referred  to,  it 
will  be  seen  that  the  testator  employed  lan- 
guage technically  accurate  in  creating  life 
estates  and  in  creating  estates  in  fee  simple, 
showing  that  the  testator  knew  what  lan- 
guage was  needed  in  order  to  create  the 
two  different  kinds  of  estates.  This  fact  is 
one  which  should  be  g^lven  some  considera- 
tion in  view  of  the  language  used  in  the  first 
sentence   of   Item    12,   where   the   testator 
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states:  "I  give,  devise  and  bequeath'  abso- 
lutely In  fee  simple"  the  residuum  of  his  es- 
tate. Having  In  other  items,  in  concise  and 
clear  language,  and  employing  technically 
correct  expressions,  created  in  specified  lots 
life  estates  only,  it  would  seem  that  In  us- 
ing the  language  above  quoted  in  item  12 
he  intended  to  give  to  his  daughters,  if  they 
survived  him,  the  fee-simple  title  to  the 
residuum  of  his  estate,  and  that  the  language 
employed  in  the  sentence  immediately  fol- 
lowing the  one  in  which  the  above-quoted 
language  appears  meant  that  the  children 
of  any  deceased  parent  should  take  an  inter- 
est in  the  property  only  in  the  event  that  the 
parent  died  during  the  lifetime  of  the  tes- 
tator, Id  which  event  such  children  were 
to  take  by  way  of  substitution  the  fee-simple 
title  to  the  share  which  would  otherwise  go 
to  the  parent  if  then  in  life.  In  support  of 
this  view,  it  is  also  to  be  noted  that  in  creat- 
ing a  life  estate  in  a  daughter  the  testator 
in  each  instance  designated  that  the  remain- 
der was  "at"  her  death  to  go  to  her  children, 
thus  making  an  appropriate  use  of  the  word 
"at"  as  a  word  relating  to  time.'  In  mak- 
ing the  provision  conditioned  on  death  in 
item  12,  the  testator  abandons  the  use  of 
this  word  and  employs  the  word  "should," 
which  is  not  indicative  of  time,  but  merely 
of  contingency.  The  fact  that  the  testator 
In  item  12  did  not  say  "at  the  death  of  any 
of  my  said  children,"  etc.,  which  would  have 
clearly  Indicated  an  intention  to  provide 
for  a  gift  over  to  take  effect  upon  their  death 
at  any  time,  in  view  of  the  fact  that  he  had 
several  times  In  the  will  made  a  prior  use 
of  such  expression  with  that  intent,  would 
seem  to  indicate  a  different  Intent  on  his 
part  when  be  so  changed  the  form  of  his 
language  in  referring  to  death  as  to  express 
a  contingency  with  respect  to  the  death  of 
the  same  devisees  which  could  be  as  equally 
referable  to  a  death  occurring  prior  as  to 
one  occurring  subsequent  to  his  own  death, 
and  that  such  change  was  advisedly  made 
with  a  view  of  denoting  the  earlier  period 
and  to  denominate  substituted  takers  for  the 
fee  devised,  should  any  daughter  not  be  in 
life  to  take  her  share  when  the  will  took 
effect  at  bis  death.  The  construction  that 
the  testator  intended  the  words  expressing  a 
contingency  to  relate  to  death  occurring  be- 
fore the  will  took  effect,  in  which  event  the 
children  of  the  devisee  so  dying  were,  as  sub- 
stituted devisees,  to  take  the  parent's  share, 
explains  and  renders  consistent  the  designa- 
tion of  the  estate  given  as  being  "absolutely 
in  fee  simple,"  as  under  this  construction 
any  taker  of  a  share,  parent  or  child,  would 
take  it  as  designated,  "absolutely  In  fee 
simple."  On  the  other  hand,  to  hold  that  the 
testator  intended  this  contingency  to  operate 
at  any  time  after  his  death  would  put  him  in 
the  inconsistent  position  of  absolutely  giv- 
ing to  the  first  taker  something  which  ulti- 
mately by  the  conditions  of  this  same  abso- 
lute gift  might  be  absolutely  taken  away. 


The  language  above  quoted  from  the  first 
sentence  of  item  12,  standing  alone,  would 
unquestionably  give  to  the  daughters  named 
a  fee  to  the  property  without  any  limitation 
or  condition,  and  the  absolute  estate  thereby 
apparently  created  is  not  to  be  cut  down  to 
a  lesser  estate  by  a  subsequent  provision  un- 
less the  intention  to  do  so  is  clear.  See  Klm- 
brough  V.  Smith,  128  Ga.  690,  692,  58  S.  E. 
23.  The  law  favors  the  vesting  of  estates 
at  the  earliest  possible  time,  and,  where  there 
are  divesting  clauses  in  a  will,  the  law  is 
disposed  to  give  them  such  effect  as  to  vest 
the  estate  Indefeasibly  at  the  earliest  pos- 
sible moment.  Language  doubtful  in  its 
meaning  sbould  not  be  construed  to  lessen 
the  fee  previously  devised.  Thomas  v.  Ow- 
ens, 131  Ga.  248,  62  S.  B.  218;  McClellan 
V.  Mackenzie,  126  Fed.  701,  61  0.  C.  A.  619; 
Robinson  v.  Jones,  222  Pa.  56,  70  Atl.  048, 
128  Am.  St.  Rep.  793.  We  reach  the  conclu- 
sion that  it  was  the  purpose  of  the  testator 
to  substitute  grandchildren  in  lieu  of  par- 
ents, If  parents  died  before  he  died,  and  the 
last  sentence  of  item  12  of  the  will  was  mere- 
ly to  designate  the  persons  who  were  to  take 
in  the  event  of  the  death  of  any  of  his 
daughters  before  his  death.  We  therefore 
bold  that  the  first  sentence  in  item  12  of  the 
wUI  under  review  creates  an  absolute  es- 
tate in  fee ;  and  the  subsequent  provision  that 
should  any  of  the  devisees  therein  named 
"die  leaving  child  or  children,  such  child 
or  children  should  take  the  share  of  their 
deceased  parent,"  is  not  a  limitation  or  less- 
ening of  the  prior  devise,  but  is  alternative 
or  substitutionary,  and  is  to  have  effect  only 
in  the  event  of  the  first  devisee  dying  before 
the  death  of  the  testator.  In  connection  gen- 
erally with  the  subject  berein  discussed,  see  . 
30  Am.  &  Eng.  Ena  of  Law,  708-711,  785; 
Rood -on  Wills,  §§  648-656;  2  Jarman  on  k 
WUls,  {  1564;  Schouler  on  Wills,  {  565; 
Gardner  on  Wills,  p.  512;  2  Williams  on  Ex- 
ecutors, f  1082;  Moore  v.  Gary,  149  Ind. 
51,  48  N.  E.  630 ;  Quackenboss  v.  Kingsland, 
102  N.  Y.  128,  6  N.  E.  121,  55  Anj.  Rep.  771 ; 
Wills  V.  Wills,  85  Ky.  486,  3  S.  W.  900; 
Smith  V.  Smith,  167  Ala.  79,  47  South.  220, 
25  L.  R.  A.  (N.  S.)  1045,  and  note;  Palmer 
V.  Matthews,  33  Ga.  Supp.  72;  Sumpter  v. 
Carter,  115  Ga.  893,  42  S.  E.  324,  60  L.  R.  A. 
274;  Crossley  v.  Leslie,  130  Ga.  782(5),  61 
S.  E.  851. 

The  case  of  Gibson  v.  Hardaway,  68  Ga. 
370,  is  cited  by  counsel  for  the  plaintiffs  in 
error  as  supporting  their  contention  that 
the  daughters  of  the  testator  in  the  present 
case  took  a  defeasible  fee,  and  not  an  al>so- 
lute  estate.  We  do  not  think  the  decision  in 
the  case  cited  is  at  all  in  conflict  with  the 
one  rendered  in  the  present  case.  In  that 
case,  in  the  item  of  the  will  construed  by 
the  court,  the  testator,  after  stating  "I  give 
and  bequeath  to  my  daughters,  Dora  W. 
Hardaway  and  Martha  Ophelia  Hardaway" 
certain  described  realty,  and  "I  also  give  to 
each  of  my  two  daughters"  certain  personal- 
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ty  (and  after  making  provision  to  malce  the 
sliare  of  a  son  equal  to  the  gift  to  the 
daughters),  employed  the  following  language: 
"I  give  the  above  named  legacies  to  my 
daughters  free  from  the  debts,  liabilities  or 
-control  of  any  husband  they  may  have;  and 
should  either  or  both  of  my  two  daughters 
above  named  die  without  child  or  children, 
Then  all  the  legacies  given  In  this  item  shall 
vest  in  and  be  considered  as  my  estate." 
The  following  are  some  of  the  facta  which 
distinguish  that  case  from  the  one  now-  be- 
fore us:  There  the  testator's  daughters  were 
unmarried,  hence  the  possibility  of  their  dy- 
ing and  leaving  children  must  extend  into 
the  future.  Here  the  daughters  referred  to 
were  married  and  all  but  one  had  children, 
and  the  contingency  of  dying  and  leaving 
children  could  occur  in  the  Immediate  pres- 
ent. There  the  testator  did  not  denominate 
in  absolute  terms  the  character  of  the  estate 
devised.  Here  the  testator  declares  that  he 
gives  the  property  "absolutely  In  fee  simple." 
In  the  will  construed  In  the  Gibson  Case 
the  word  "then"  was  employed  by  the  testa- 
tor in  referring  to  the  contingency  of  death 
of  one  or  4)0tb  of  the  devisees ;  and  In  the 
decision  rendered  by  the  trial  Judge  (which 
was  quoted  in  full' and  was  approved  in  the 
opinion  banded  down  by  this  court)  great 
stress  ivas  laid  on  this  word  as  being  "an 
adverb  of  time"  and  denoting  an  Intention 
en  the  part  of  the  testator  to  make  the  re- 
version referred  to  effective  according  to 
whether  or  not  at  the  death  of  one  of  the 
devisees,  whenever  occurring,  child  or  chil- 
dren should  then  be  left  by  such  devisee.  It 
further  appears  in  that  case  that  in  uphold- 
ing the  decision  of  the  lower  court  construing 
It  to  be  the  intention  of  the  testator  to  create 
a  defeasible  fee  this  court  also  gave  con- 
sideration to  the  fact  that  such  construction 
would  maintain  the  legality  of  the  will, 
whereas  to  give  it  the  construction  contend- 
ed for  by  the  plaintiff  In  error  In  that  case 
would  have  compelled  the  court  to  impute 
to  the  testator  an  attempt  to  create  an  il- 
legal estate. 

Judgment  affirmed.    All  the  Justices  con- 
cnr. 


035  Ga.  S23) 

WIDINCAMP  V.  STATE. 
(SnprMne  Court  of  Georgia.    Mov.  iH,  1910.) 

(Byilabu*  iy  the  Court.) 

1.  Ckiminal  Law  (S  829*)— Tbial— Dutt  to 
Instruct. 

Where  the  court  gives  in  charge  the  law  as 
to  the  degree  of  strength  of  circumstantial  evi- 
dence necessary  to  support  a  conviction  for 
crime,  as  defined  in  Pen.  Code  1895,  §  984.  it 
is  not  error  to  refuse  a  request  to  charge  which 
is  but  a  paraphrase  of  that  section,  with  no 
concrete  application  to  the  specific  case. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  «  2011 ;    Dec.  Dig.  {  829.*] 


2.  Cbiuinal  Law  (|  939*)— New  TbiaI/— Nkw- 
LT  Discovered  Evidence. 

When  newly  discovered  evidence  is  relied 
on  as  a  ground  for  new  trial,  it  should  appear 
that  the  defendant  and  his  counsel  were  ignorant 
of  it  until  after  the  trial.  If  there  be  more 
than  one  counsel,  it  must  be  made  to  affirma- 
tively appear  that  all  of  them  were  ignorant  of 
the  existence  of  the  alleged  evidence  at  the 
time  of  the  trial.  Lee  v.  State,  69  Ga.  70.5; 
Leathers  v.  Leathers,  132  Ga.  211,  63  S.   E. 

Ilia 

[E!d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i$  2318-2323 ;    Dec.  Dig.  §  939.*] 

3.  JuBT  (J  110»)  —  Criminal  Law  (f  923*)  — 
New  Tbiai.— Disqualification  of  Jurob— 
Ignobance  of  Counsel— Time  fob  Objec- 
Tiom 

Objections  propter  affectum  to  a  juror 
must  be  made  before  the  trial.  If  urged  after 
verdict  as  a  ground  for  new  trial,  the  movant 
must  satisfy  the  court  that  the  circumstances 
relied  on  to  establish  the  juror's  disqualification 
were  unknown  to  the  defendant  and  his  counsel 
at  the  time  of  the  trial,  and,  where  the  defend- 
ant had  more  than  one  counsel,  that  each  of  his 
counsel  was  ignorant  of  such  circumstances  nn- 
til  after  the  trial.  Anderson  v.  State,  14  Ga. 
709. 

[B)d.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §8  502-523;  Dec.  Dig.  t  110;«  Criminal 
Law,  Cent  Dig.  S§  2225-2237;  Dec.  Dig.  i 
923.*] 

4.  Cbiminal  Law  (J  1156*)— Appeai^-Review 
— Discbetion  of  Court— Refusal  of  New 
Tbial. 

The  evidence,  though  circumstantial,  was 
sufficient  to  authorize  the  verdict,  which  has  the 
approved  of  the  trial  judge,  and  his  discretion 
refusing  a  new  trial  will  not  be  disturbed. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  3067-3071 ;   Dec  Dig.  S  1156. •] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

W.  3.  Wldlncamp  was  convicted  of  crime, 
and  he  brings  error.   Affirmed. 

Twiggs  &  Gazan  and  H.  H.  Elders,  for 
plalntin  in  error.  Edwin  A.  Cohen,  N.  J. 
Norman,  Sol.  Gen.,  and  B.  A.  Hall,  Atty. 
Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  afDrmed.  All 
the  Justices  concur. 


(U6  Ga.  887) 
McDANIEL  V.  FHATHERSTONB. 
(Supreme  Court  of  Georgia.    Nov.  18,  1910.) . 

(Svllabut  bv  the  Court.) 
Lardlobd  and  Tenant  (§  331*)— Kentino  or 
Shares  —  Breach  of  Contract— Pleading. 
In  a  suit  for  damages  for  breach  of  con- 
tract, the  petition  must  clearly  show  the  breach. 
Accordingly,  where  the  plaintiff  alleges  that  the 
plaintiff  made  a  contract  with  the  defendant  to 
work  the  defendant's  farm  for  a  particular 
year  as  a  cropper,  "defendant  receiving  one-half 
of  the  crop  made  on  said  farm,  and  petitioner 
reoeiving  one-half  of  the  crop  raised  on  said 
farm,"  and  "defendant  agreed  to  furnish  peti- 
tioner three  hundred  and  seventy-five  dollars 
(?375.00)  in  money  with  which  to  run  the  farm, 
and  that  said  money  was  to  be  taken  from  peti- 
tioner's part  of  the  crop,"  and  the  breach  iil- 
leged  is  that  the  defendant  failed  to  furnish  the 
sum  of  $875  in  money,  and  where  it  further 
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appears  from  the  petition  that  the  defendant  did 
furnish,  within  30  days  from  the  beginning  bt 
the  work,  the  sum  of  $44.08,  but  that  plaintiff 
demanded  the  entire  sum,  and  quit  work  be- 
cause of  the  defendant's  refusal  to  comply  with 
his  demand,  the  petition  failed  to  set  out  a 
breach  «f  the  contract.  The  contract  did  not 
provide  that  the  money  waa  to  be  advanced  in  a 
bulk  sum  at  the  beginning  of  the  contract,  and, 
as  it  was  stipulated  that  the  money  was  to  be 
furnished  "with  which  to  run  the  farm,"  the 
plaintiff  had  no  right  to  demand  the  entire  sum 
m  advance.  There  being  no  complaint  that 
the  sum  actually  furnished  was  insufficient  ac- 
cording to  the  progress  of  the  work,  the  petition 
failed  to  set  out  a  cause  of  action,  and  was 
properly  dismissed  on  demurrer.  Oarrett  t. 
Hitchcock,  77  Ga.  427. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  331.*]    ■ 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  R.  H.  McDanlel  against  J.  H. 
Featberstone.  Judgment  of  dismissal,  and 
plaintiff  brings  error.    Affirmed. 

Napier  &  Maynard,  for  plaintiff  In  error. 
A.  E.  Barnes  and  R.  W.  Barnes,  for  de- 
fendant in  error. 


EVANS,   P.  J.     Judgment  affirmed.     All 
the  Justices  concur. 


(136  Ge.  310) 

BOWERS  T.  STATU 
(Supreme  Conrt  of  Geor^a.    Nov.  15,  1910.) 

(Byttabtu  by  the  Court.) 

1.  Criuinai.  Law  (§  938»)  — New  Tbiai^ 
Kbwlt  Discoyebed  Evidence  —  Cumula- 
tive AND  IMPEACUINB  EVIDENCE. 

The  court  did  not  err  In  refusing  to  grant 
a  new  trial  on  the  ground  of  the  alleged  newly 
discovered  evidence;  as  it  was  merely  cumula- 
tive and  impeaching  in  character;  and,  besides, 
it  appears  that  both  of  the  affiants  to  such  evi- 
dence were  subpoenaed  as  witnesses  by  the  ac- 
cused before  the  trial,  and  that  upon  the  hear- 
ing of  the  motion  for  a  new  trial  the  state  sub- 
mitted affidavits  directly  contradicting  those 
Betting  forth  the  alleged  newly  discovered  evi- 
dence. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  2306-2317;  Dec.  Dig.  { 
938.*] 

2.  Obiuiitai.   Law    (J   ftse*)  —  New    Tbial— 
.Gbounds — Deception  and  Entbapheni  of 

Accused  by  Pbincipal  Witnesses. 

There  was  no  merit  in  the  ground  of  the 
motion  for  a  new  trial  to  the  effect  that  the 
accused  "was  deceived  and  entrapped  by  the 
principal  witnesses"  who  testified  for  the  state 
(naming  them),  in  that,  during  the  term  of 
court  at  which  the  accused  was  tried  and  prior 
to  hia  trial,  such  witnesses  informed  the  accus- 
ed that  they  knew  nothing  of  the  homicide  for 
which  he  was  indicted  and  nothing  as  to  any 
connection  he  had  with  it.  Especially  was  such 
ground  not  cause  for  a  new  trial  when  it  does 
not  appear  that  the  court's  attention  was  in 
any  way  called  to  the  fact  that  the  accused  had 
been  so  deceived  and  entrapped  until  the  motion 
for  a  new  trial  was  presented. 

[Ei.  Note.— Wot  other  cases,  see  Criminal 
I>aw.   Cent  Dig.   §§  228&-2305;    Dec.   Dig.   f 


3.  Review  on  Appeau 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a  new 
triaL 

Error  from  Superior  Court,  Coweta  Ck>uii> 
ty;  R.  W.  Freeman,  Judge. 

Will  Bowers  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

J.  C.  Newman,  for  plaintiff  in  error.  J.  R. 
Terrell,  Sol.  Gen.,  and  H.  A.  Hail,  Atty.  Q&u. 
for  tlie  State. 


FISH,  O.  J.    Judgment  affirmed.    All  tbe 
Justices  concur. 


035  Oa.  $U) 
RBEIVBS  V.  STATBL 
(Supreme  Court  of  Georgia.     Nov.  15,  1910.) 

(Syttal>u*  (y  the  Court.) 

1.  Homicide  (|  30*)— Cbimihai.  Law  ($  762*) 
-MuBDEB— Pbincipal  in  Se(?ond  Deobeb— 

iNSTBUCnONS— EXPBESSION     OF    OPINION. 

On  the  trial  of  Paul  Reeves,  jointly  indict- 
ed  with  Will  Bowers  for  the  alleged  murder  of 
Burrell  Favor,  the  court  instructed  the  jury  as 
follows:  "If  there  was  a  common  design  and 
purpose  existing  between  persons  to  do  an  un- 
lawful act,  any  one  of  such  persons  would  be 
responsible  for  any  act  done  by  another  mem- 
l}er  in  furtherance  of  this  common  purpose,  as 
well  as  for  all  the  consequences  wbicE  would 
naturally  or  necessarily  result  from  any  act  done 
by  any  member  of  the  party  in  pursuance  of 
the  common  unlawful  enterprise.  So,  •  •  • 
you  look  to  the  evidence  in  this  case.  Was 
there  a  common  Intent,  a  common  purpose,  ex- 
isting between  Will  Bowers  and  Paul  Reeves 
to  kill  Solicitor  Dix?  Look  at  the  evidence  to' 
see  whether  or  not  that  is  true.  Hie  defendant 
insists  it  is  not  true.  If  you  believe  from  the 
evidence  •  •  •  that  it  was  the  common 
purpose,  shared  in  by  both  of  them,  by  Will 
Bowers  and  the  defendant  on  trial,  Paul  Reeves, 
to  kill  Solicitor  Dix,  that  they  tioth  shared  in 
tbe  felonious  design  and  puri^ose  to  kill  Solici- 
tor Dix,  and  that  Will  Bowers,  in  pursuance 
of  such  common  purpose,  while  endeavoring  to 
shoot  and  kill  Solicitor.  Dix,  shot  and  killed 
Burrell  Favor,  and  you  further  find  that  the 
defendant,  Paul  Reeves,  was  present,  and,  in 
pursuance  of  ,a  common  purpose  and  design  to 
do  so,  shared  by  himself  and  Will  Bowers,  was 
aiding  Will  Bowers  in  seeking  to  kill  and  mur- 
der Solicitor  Dix,  and  under  such  circumstances 
Will  Bowers  shot  and  killed  Burrell  Favor 
when  attempting  to  shoot  and  kill  Solicitor 
Dix,  though  not  intending  to  kill  Burrell  Favor, 
and  you  find  that  Will  Bowers  is  guilty  of  mur- 
der in  killing  Burrell  Favor,  then  the  defendant 
on  trial  •  ♦  •  would  be  guilty  of  murder 
as  princi^l  in  tbe  second  degree,  and  you  should 
so  find,  if  you  believe  these  facts  to  exist" 
Held:  (a)  That  such  Instruction  correctly  stat- 
ed a  sound  legal  proposition  (Handley  v.  State, 
115  Ga.  584,  41  S.  E.  992;  Jennings  v.  Com., 
16  S.  W.  348,  13  Ky.  Law  Rep.  79-  Wharton 
on  Homicide  [3d  Ed.  Bowlhy]  §§  418,  425,  427, 
428,  429);  (b)  that  it  was  applicable  to  the 
evidence  submitted  by  the  state;  and  (c)  that  it 
did  not  express  or  intimate  to  the  jury  an  opin- 
ion of  the  court  that  a  common  design  existed 
between  Boweis  and  Reeves  to  kill  Dix,  and 
that  Bowers  in  furtherance  of  such  design, 
shared  in  by  Reeves,  while  attempting  to  exe- 
cute it,  shot  and  killed  Favor  instead  of  Dix, 
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and  that  Beevefl  was  present,  aiding  and  abet- 
ting Bowers  in  bo  doing. 

[fJd.  Note.— For  otiier  cases,  see  Homicide. 
Dec.  Dig-  !  30:*  Criminal  Law,  Oent  Dig.  §i 
1731,  1750-1759:    Dec.  Dig.  i  762.»] 

2.  Cbuiinal  Law  (|  988*)— Nbw  Tbial— 
Newly  Discovered  Evidence— Cttuulat- 
INO  AND  Impeaching  Evidence. 

Tliere  was  no  merit  ia  the  ground  of  the 
motion  for  a  new  trial  based  on  alleged  newly 
discovered  evidence;  for  the  same  reasons  as 
suted  in  Bowers  v.  State,  68  S.  £X  536,  bead- 
note  i,  this  day  decided. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  230&-2327;  Dec.  Dig.  { 
838.*] 

8.  Beview  on  Apfeal. 

The  verdict  was  supported  bjr  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  triaL 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Paul  Reeves  was  convicted  of  murder,  and 
be  brings  error.    Affirmed. 

W.  C.  Wrlgbt,  for  plaintiff  in  error.  J.  E. 
Terrell,  Sol.  Gen.,  and  H.  A.  Hall,  Atty. 
Gen.,  for  tbe  State. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


All  tbe 


(13S  Oa.  3S1) 

GALE  T.  STATE. 
(Supreme  Court  of  Georgia.    Nor.  16,  1910.) 

(Syllabut  ty  the  Court.) 

1.  Cbiminal  Law  (5  G49*)— Tbial—Adjotjbn- 
MENT— Illness  of  Witness— Examination 
BY  Physician- Recess. 

Where,  on  the  trial  of  a  criminal  case,  the 
main  and  indispensable  witness  for  the  state 
was  examined  in  chief,  and  during  the  cross- 
examinatiini  collapsed  physically  and  had  to  be 
taken  from  the  courtroom,  there  was  no  error 
in  having  her  examined  by  a  physician,  and, 
upon  his  evidence,  taking  a  recess  until  the 
next  day. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>aw.  Cent  Dig.  {|  1512-1516;  Dec.  Dig.  $ 
649.*] 

2.  Criminal  Law  ({  692*)— Trial— Illness 
OF  Witness  Pbecludino  Cboss-Ezahina- 
TioN— Waives. 

Upon  reassembling  and  hearing  testimony 
as  to  the  condition  of  the  witness,  which  con- 
vinced the  presiding  judge  that-  such  witness 
was  unable  to  return  to  the  courtroom  and  tes- 
tify, and  that  it  was  uncertain  when  it  would 
be  possible  for  her  to  do  so,  there  was  no  error, 
after  having  the  jurors  retire,  in  stating  to 
counsel  for  the  accused,  in  presence  of  the 
latter,  that  the  jud{^  would  grant  a  mistrial,  if 
tbe  accused  so  desired;  nor  was  there  error, 
upon  tbe  statement  of  counsel  for  the  accused 
that  he  did.  not  desire  a  mistrial,  in  refusing  to 
strike  out  the  evidence  which  the  witness  had 
given,  or  direct  a  verdict  of  not  guilty. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  692.*] 

8.  Criminal  Law  (§  692*)— Triai^-Question 
FOB  Jury— Credit  of  witness  Not  Cross- 
ExAMiNED— Waiver. 

After  the  trial  proceeded,  there  was  no  er- 
ror in  leaving  the  jury  to  determine  the  credit 
which  should  be  given   to  the  evidence  of  the 


witness,  in  view  of  the  circumstances  and  the 
partial  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  602.*] 

4.  Homicide    (J    309*)  —  Voltjntabt    14an- 
slauohter. 

Under  the  evidence,  voluntary  manslaugh- 
ter was  not  involved  in  the  case,  and  there  was 
no  error  in  failing  to  instruct  the  jury  on  that 
subject. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  649-656 ;    Dec  Dig.  g  309.*] 

5.  Homicide  (g  340*)— Harmless  Ebbob— In- 

■STBUCTIONS. 

In  the  trial  of  a  criminal  case  on  an  issue 
of  guilty  or  not  guilty,  it  is  ordinarily  inapt  to 
give  in  charge  the  provisions  of  section  6146  of 
the  Civil  Code  of  1895,  in  regard  to  what  may 
be  considered  by  the  jui7  in  determining  where 
the  preponderance  of  evidence  lies.  But  so  do- 
ing wiU  not  necessitate  a  reversal,  if,  in  tbe 
light  of  the  evidence  and  the  entire  charge,  the 
instruction  on  that  subject  appears  to  be  harm- 
less. 

[EU.  Note.— For  other  cases,  see  Homicide. 
Dec.  Dig.  S  340.*] 

6.  Review  on  Aj>feal. 

The  evidence  sustained  the  verdict,  and 
none  -of  the  other  grounds  of  the  motion  for  a 
new  trial  require  a  reversaL 

Error  from  Superior  Court,  Glynn  County ; 
O.  B.  Conyers,  Judge. 

Prince  Gale  was  convicted  of  murder,  and 
be  brings  error.    Affirmed. 

J.  D.  Sparks  and  Edwin  W.  Dart,  for 
plaintiff  In  error.  J.  H.  Thomas,  SoL  Gen., 
J.  T.  Colson,  and  H.  A.  Hall,  Atty.  Gen.,  tor 
tbe  State. 

LUMPKIN,  J.  Prince  Gale  was  convicted 
of  tbe  murder  of  Calvin  Brown,  and,  upon 
recommendation  of  tbe  Jury,  was  sentenced 
to  life  Imprisonment  He  moved  for  a  new 
trial,  which  was  refused,  and  be  excepted. 

Fending  the  cross-examination  of  a  witness 
for  tbe  state,  sbe  collapsed  physically  and 
bad  to  be  taken  from  tbe  courtroom.  Just 
before  she  was  removed  from  tbe  stand,  sbe 
did  not  answer  several  questions  of  tbe  cross- 
examining  attorney.  Tbls,  however,  was  ap- 
parently tbe  result  of  ber  condition,  rather 
than  of  contumaclousness.  Tbe  presiding 
Judge  endeavored  to  compel  ber  to  answer, 
but  sbe  seemed  to  be  imable  to  do  so.  Tbe 
judge  bad  a  physician  called,  who  examined 
tbe  condition  of  tbe  witness  and  reported 
that  she  would  be  unable  to  testify  further 
that  day.  Tbls  was  about  the  middie  of  the 
afternoon,  and  tbe- court  took  a  recess  until 
next  morning.  On  tbe  reconvening  of  court 
next  day  tbe  witness  was  not  present  Tbe 
testimony  of  the  physician  and  other  evi- 
dence was  beard,  from  which  the  presiding 
judge  became  satisfied  that  tbe  witness  was 
still  unable  to  testify,  and  that  it  was  entire- 
ly uncertain  whether  sbe  would  be  able  to  do 
so.  Tbe  judge  then  caused  tbe  Jury  to  re- 
tire from  tbe  courtroom  and  stated  to  coun- 
sel for  defendant,  in  tbe  bearing  of  tbe  lat- 
ter, that  a  mistrial  would  be  granted,  if  the 
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defendant  desired  it  Defendant's  counsel 
stated  that  a  mistrial  was  not  desired,  and 
the  case  proceeded;  the  Judge  allowing  the 
evidence  of  the  witness,  so  far  as  given,  to 
stand  and  refusing  to  rule  it  out  A  number 
of  the  grounds  of  the  motion  for  a  new  trial 
arise  out  of  this  incident,  an  account  of 
which  appears  In  a  note  appended  by  the 
Judge  to  the  motion. 

Undoubtedly  the  right  of  cross-examination 
is  a  valuable  right  and,  if  It  be  improperly 
denied,  a  reversal  must  result  There  is  au- 
thority in  England  to  the  effect  that  If  a 
witness  dies,  or  becomes  incapable  of  being 
further  examined,  at  any  stage  of  his  exami- 
nation, the  evidence  given  before  he  became 
incapable  Is  good ;  but  it  has  been  said  that 
in  this  country  the  rule  is  different  where 
there  has  been  no  opportunity  for  cross-ex- 
amination. Clark's  Crim.  Proc.  549;  Steph- 
en's Dig.  Ev.  (Beer's  Ed.)  434;  Rex  v.  Doo- 
lin,  1  Jebb.  Cr.  Cas.  123 ;  8  Eqc.  PI.  &  Pr. 
99.  In  2  Wlgmore  on  Evidence,  §  1390,  p. 
1742,  it  Is  said:  "Where  the  witness'  death 
or  lasting  illness  would  not  have  Intervened 
to  prevent  cross-examination  but  for  the  vol- 
untary act  of  the  witness  himself  or  the  par- 
ty offering  him — as,  by  a  postponement  or 
other  interruption  brought  about  immediately 
after  the  direct  examination — it  seems  clear 
that  the  direct  testimony  must  be  struck  out 
Upon  the  same  principle,  the  same  result 
should  follow  where  the  illness  is  but  tem- 
porary and  the  offering  party  might  have 
reproduced  the  witness  for  cross-examination 
before  the  end  of  the  trial.  But  where  the 
death  or  illness  prevents  cross-examination 
under  such  circumstances  that  no  responsibil- 
ity of  any  sort  can  be  attributed  to  either 
the  witness  or  his  party,  it  seems  harsh 
measure  to  strike  out  all  that  has  been  ob- 
tained on  direct  examination.  Nevertheless, 
principle  requires  in  strictness  nothing  less. 
The  true  solution  would  be  to  avoid  any  in- 
flexible rule,  and  to  leave  it  to  the  trial 
Judge  to  admit  the  direct  examination  so  far 
as  the  loss  of  cross-examination  can  be  shown 
to  him  to  be  not  in  that  Instance  a  material 
loss.  Courts  differ  In  their  treatment  of  this 
difficult  situation,  except  that  by  general  con- 
cession, a  cross-examination  begun  but  un- 
finished suffices  if  its  purposes  have  been 
substantially  accomplished.  Where,  however, 
the  failure  to  obtain  cross-examination  la  in 
any  sense  attributable  to  the  cross-examiner's 
own  consent  or  fault  the  lack  of  cross-exam- 
ination is,  of  course,  no  objection — according 
to  the  general  principle  (ante,  section  1371) 
that  an  opportunity,  though  waived,  suffices." 
This  is  quoted  somewhat  at  length  on  ac- 
count of  the  clearness  with  which  the  author 
has  stated  his  views,  and  also  because  of  the 
collection  of  authorities  in  the  note,  among 
them  being  Randall  v.  Atkinson,  30  Ont 
242 ;  Scott  v.  McCann,  76  Md.  47,  24  Atl.  536 ; 
Puller  V.  Rice,  4  Gray  (Mass.)  343;  Lewis 
V.  Insurance  Co.,  10  Gray  (Mass.)  508,  511 ; 
People  T.  Klndra,  102  Mich.  147,  151,  60  N. 


W.  458.     See,  also,  1  Gr.  Ev.  (16th  Ed.)  §S 
163c,  163d,  p.  280. 

In  People  v.  Cole,  43  N.  Y.  508,  where,  on  a 
trial  for  larceny,  the  wife  of  the  prosecutor, 
having  given  material  evidence,  on  behalf 
of  the  people  on  her  direct  examination,  im- 
mediately went  into  convulsions  before  the 
prisoner  had  an  opportunity  to  cross-examine 
her,  and  so  remained  until  the  close  of  the 
trial,  it  was  held  to  be  error  to  permit  her 
evidence  to  go  to  the  Jury.  Tills  case  is  often 
cited.  From  the  report  of  facts  it  appears 
that  counsel  for  the  defendant  called  for  the 
production  of  the  witness  in  court  for  ex- 
amination, moved  that  her  evidence  be  strick- 
en out  asking  a  postponement  of  the  trial 
until  she  should  recover,  and  asked  that  the 
prisoner  be  discharged.  Each  of  these  mo- 
tions was  overruled.  In  Sturm  v.  Atlantic 
Mut  Ins.  Co.,  63  N.  T.  77,  the  same  court 
said:  "It  may  be  taken  as  the  rule  that 
where  a  party  is  deprived  of  the  benefit  of 
the  cross-examination  of  a  witness,  by  tho 
act  of  the  opposite  party,  or  by  the  refusal 
to  testify  or  other  misconduct  of  the  witness, 
or  by  any  means  other  than  the  act  of  God, 
the  act  of  the  party  himself,  or  some  cause 
to  which  he  assented,  the  testimony  given 
on  the  examination  in  chief  may  not  be  read." 
See,  also,  Bradley  v.  Mlrlck,  91  N.  T.  293; 
Hewlett  V.  Wood,  67  N.  T.  394.  We  will  not 
stop  to  discuss  the  difference  between  com- 
mon-law and  equity  practice. 

It  is  dear  that  while  the  right  of  cross- 
examination  is  not  to  be  violated,  yet  it  may 
be  waived  expressly,  or  by  the  conduct  of 
the  party  entitled  to  it;  and  that  (in  the 
language  of  Prof.  Wlgmore),  If  "the  failure 
to  olitain  cross-examination  is  in  any  sense 
attributable  to  the' cross-examiner's  own  con- 
sent or  fault  the  lack  of  cross-examination 
is  of  course  no  objection." 

When  the  witness  collapsed  during  the 
progress  of  the  cross-examination,  there  was 
no  error  in  having  her  removed  from  the 
stand  and  examined  by  a  physician,  and  sus- 
pending the  trial  until  the  next  day,  upon 
hearing  his  testimony  In  regard  to  her  con- 
diUon.  When  court  reconvened  next  day, 
there  was  no  error  in  hearing  evidence 
touching  her  condition,  she  not  being  pres- 
ent; nor,  under  the  evidence  adduced,  can 
we  say  that  the  court  did  not  decide  prop- 
erly that  she  was  unable  to  return  to  the 
courtroom  and  testify,  and  that  it  was  un- 
certain when  she  would  be  able  to  do  so. 
She  was  the  principal  witness  for  the  state, 
being  an  eyewitness  to  the  commission  of 
the  homicide.  The  court  was  thus,  in  the 
expressive  language  of  a  distinguished 
American,  confronted  with  a  condition,  not  a 
theory.  It  was  impracticable  to  suspend  the 
case  indefinitely.  No  motion  for  a  postpone- 
ment was  made  by  counsel  for  the  defend- 
ant as  was  done  in  People  v.  Cole,  supra. 
Counsel  for  the  accused  asked  that  the  en- 
tire previously  given  evidence  of  the  witness 
should  toe  ruled  out  and  that  a  verdict  be 
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directed  finding  the  accused  not  guilty;  tlie 
witness  being  the  only  one  Introduced  by 
the  state  in  cliief.  Tlie  presiding  Judge  rec- 
ognized tbe  rlglit  of  cross-examination,  and 
did  not  desire  to  cut  off  such  right  or  to 
force  tbe  accused  to  proceed  with  the  trial 
under  such  circumstances.  What  appeared 
to  him  to  be  the  only  practicable  method  of 
accomplishing  that  result  was  to  declare  a 
mistrial,  If  the  defendant  desired  it.  This 
would  have  resulted  in  starting  the  trial 
afresh  at  a  later  date.  If  the  ^tate  could 
not  then  have  produced  the  witness,  the  con- 
sequences of  the  Inability  would  have  fallen 
upon  It  If  it  did  produce  her,  she  would 
have  been  subject  to  cross-examination.  But 
this  was  not  what  the  defendant  desired. 
His  counsel  asked  for  no  postponement,  and 
announced  that  he  did  not  want  a  mistrial. 
What  he  evidently  wanted  was  for  the  case 
to  terminate,  when  it  was  impossible  to 
cross-examine  the  witness,  to  have  the  main 
evidence  for  the  state  ruled  out,  and  for  an 
acquittal  to  result  because  of  the  illness  of 
the  witness. 

The  severity  of  punishment  for  felonies 
which  was  inflicted  in  England  at  one  time 
(when  they  were  generally  punishable  by 
death)  begat  In  practice  certain  technical 
loopholes  for  escape  tot  criminals,  in  no  way 
affecting  the  merits  of  the  case.  This  has, 
to  some  extent  at  least,  passed  away,  save 
where  rules  of  procedure  have  been  crystal- 
lized by  constitutional  provisions,  or  legisla- 
tive enactments,  or  by  the  decisions  of  courts 
of  last  resort  But  we  think  that  neither  in 
England  nor  In  America  have  the  decisions 
on  the  subject  of  Interruption  of  an  ex- 
amination by  sickness  or  death  carried  the 
rule  to  the  extent  contended  for  in  tills  case. 
E>very  person  accused  of  crime  Is  entitled 
to  a  fair  and  Impartial  trial,  according  to 
the  rales  of  law.  But  an  accused  person  is 
not  entitled  to  be  set  free,  regardless  of  his 
guilt  or  innocence,  because  of  a  providential 
Interference  with  the  cross-examination  of 
the  state's  principal  witness,  and  the  nn- 
willlngness  of  the  defendant  to  accept  a  rea- 
sonable method  of  securing  a  complete  cross- 
examination. 

When,  through  his  counsel,  the  accused 
announced  that  he  did  not  want  a  mistrial, 
which  appeared  from  the  evidence  to  be  the 
only  method  by  which  the  witness  could  be 
again  produced  and  examined,  we  think  that 
he  waived  the  right,  or  at  least  that  his  con- 
duct was  such  as  to  obstruct  the  possibility 
of  its  exercise.  Under  the  circumstances, 
the  court  did  not  err  in  refusing  to  strike 
the  evidence  which  had  been  given  by  tbe 
witness  for  the  state  and  to  direct  a  verdict 
for  the  accused. 

3.  After  the  trial  proceeded,  with  the  evi- 
dence of  the  witness  remaining  in,  the  Judge 
correctly  ruled  that  it  was  for  the  Jury  to 


determine  the  weight  to  be  given  to  it  The 
case  was  not  one  for  the  exclusion  of  a 
witness  as  incompetent  to  testify. 

4.  The  case  made  by  the  evidence  for  the 
state  was  one  of  murder.  It  tended  to  show 
that  the  accused,  on  account  of  an  Insult 
offered  to  his  mother,  went  to  the  house  of 
Calvin  Brown,  called  him  out,  and  shot  him 
to  death.  Tbe  defense  was  that  the  accused 
sought  to  settle  the  dispute,  made  no  as- 
sault, and  had  no  intention  to  kill  Brown; 
that  the  latter  saw  who  it  was,  stepped  back 
into  the  house  and  obtained  bis  gun,  ad- 
vanced on  the  accused,  and  was  seeking  to 
kill  him,  'When  the  latter  shot  in  self-de- 
fense. The  killing  was  murder  or  Justifiable 
homicide.  Voluntary  manslaughter  was  not 
involved,  and  there  was  no  error  in  failing 
to  charge  in  regard  to  it. 

5.  It  is  not  ordinarily  apt,  in  the  trial  of 
a  criminal  case,  to  give  in  charge  to  the 
jury  the  provisions  of  section  5146  of  the 
Civil  Code  of  1886,  in  regard  to  what  may 
be  considered  by  the  Jury  in  determining 
where  the  preponderance  of  the  evidence 
lies.  But  doing  so  will  not  in  all  cases  re- 
quire a  reversal,  if,  in  the  light  of  the  evi- 
dence and  the  entire  charge,  the  instruction 
on  that  subject  was  harmless.  Pressley  v. 
SUte,  132  Ga.  64,  63  S.  B.  784. 

6.  If  there  was  any  slight  inaccuracy  of 
language  In  defining  "justifiable  homicide," 
it  was  not  such  as  could  have  hurt  the  ac 
cused. 

None  of  the  other  grounds  of  tbe  motion 
require  a  special  discussion  or  a  reversal. 

.The  evidence  was  sufficient  to  authorize 
the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(US  O*.  376) 
OOOHRAN  V.  JACKSON. 
(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Bv^aiui  Iv  the  Coinrt.) 

Justices  of  thb  Peack  (|  28*)  —  Liiabilitt 
FOB  Official  Acts — Action— Notice. 

In  an  action  for  damages  brongbt  by  Coch- 
ran against  Jackson  the  substance  of  the  peti- 
tion was  as  follows:  The  plaintiff  and  one 
Maulding  were  duly  elected  constables,  and  tbe 
defendant  justice  of  the  peace,  for  the  l,422d 
district,  G.  M.,  Fulton  connty.  All  of  them 
duly  qualified,  received  their  commissions,  and 
together  entered  upon  the  discharge  of  the  duties 
of  their  respective  offices.  The  plaintiff  and 
Maulding  held  themselves  rea^  at  all  times  to 
serve  summonses,  levy  executions,  and  perform 
all  other  service  and  duties  required  of  them  as 
constables  under  the  law,  and  they  alone  had 
the  legal  right  to  serve  as  constables  for  said 
district,  and  were  alone  entitled  to  the  fees  of 
such  office.  Notwithstanding  this,  the  defend- 
ant soon  disregarded  the  rights  of  tbe  plaintiff 
and  Maulding,  as  well  as  the  law,  and  without 
necessity  appointed  other  persons  to  act  as  con- 
stables in  said  district,  to  tbe  number  of  12  or 
more,  since  the  plaintiff's  election,  and  lias  tum- 
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ed  over  to  them  practically  the  entire  bnsiness 
in  his  court,  refusing  to  place  it  in  the  hands 
of  the  plaintiff  and  Maulding,  as  it  was  his 
le^al  duty  to  do.  The  number  of  cases,  civil  and 
criminal,  orig^inating  in  the  court  wherein  the 
defendant  presided,  since  the  plaintiCTa  election 
as  constable,  was  alleged,  and  the  plaintiff's 
damages  were  laid  in  a  given  sum.  Held,  that 
the  petition  was  properly  dismissed  on  demurrer, 
as  it  did  not  appenr  therefrom  that  there  had 
been  any  compliance  with  Civ.  Oode  1805,  { 
40f>-'i,  providing  that  "no  snit  shall  be  brought 
against  any  justice  for  anything  done  by  him  in 
the  execution  of  his  office,  until  notice  in  writ- 
ing shall  have  been  given  to  him,  or  left  at 
his  nsual  place  of  abode,  one  calendar  month." 
Collins  T.  Granniss,  67  Oa.  716. 

[£}d.  Note. — ^For  other  caaes,  see  Justices  of 
the  Peace,  Cent  Dig.  {  51 ;   Dec.  Dig.  I  2&*] 

Error  from  Superior  Court,  Fulton  Coua- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  W.  A.  Cochran  against  R.  R. 
Jackson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  S.  James,  for  plaintiff  in  error.  Moore 
ft  Branch,  for  defendant  in  error. 


FISH,  O.  J.    Judgment  affirmed. 
Justices  concur. 


All  the 


(135  aa.  336) 

ATKINSON  et  al.,  Com'rs,  r.  BAILET. 
(Supreme  Goart  oic  Georgia.     Not.  16,  1910.) 

(ByUdbut  &v  t\e  Court.) 

Statutes  (|  76*)  —  Oenkbai.  and  Special 

Laws. 
Considered  together,  sections  5401,  5402,  and 
4385  of  the  Civil  Code  of  1805,  constitutes  a 
general  law,  providing  for  the  compensation  of 
the  sheriffs  of  the  state  for  official  duties  per- 
formed by  them.  Therefore  the  act  of  the  Gen- 
eral Assembly  approved  August  6,  190!i  (Acts 
1903.  p.  392),  entitled  "An  act  to  authorize  the 
county  commissioners  of  roads  and  revenues  of 
Camden  county  to  pay  to  the  sheriff  of  said 
Camden  county  a  salary  of  four  hundred  dol- 
lars annually  in  addition  to  the  fees  allowed  by 
law  to  said  sheriff  whenever  the  same  is  recom- 
mended by  the  grand  jury  of  said  Camden  coun- 
ty, and  for  other  purposes,"  being  a  special  law. 
is  void,  because  in  violation  of  that  provision  of 
the  Constitution  of  the  state  (Civ.  Code,  {  5732) 
which  declares  that  "laws  of  a  general  nature 
shall  have  uniform  operation  throughout  the 
state,  and  no  special  law  shall  be  enacted  in  any 
ca.se  for  which  provision  has  been  made  by  an 
existing  general  law."  Accordingly,  the  judge 
of  the  superior  court  erred  in  granting,  upon 
the  application  of  the  sheriff  of  Camden  county, 
a  mandamus  absolute  requiring  the  plaintiffs 
in  error,  the  commissioners  of  roads  and  reve- 
nues of  such  county,  to  levy  sufficient  taxes  for 
the  year  1910  to  pay  the  sum  of  $400  claimed 
by  the  sheriff  as  salary  under  the  special  act 
of  August  a  19Q3. 

red.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  77%-78%  ;  Dec.  Dig.  {  76.»] 

Error  from  Superior  Court,  Camden  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Mandamus  by  David  Bailey  against  B.  At- 
Idnson  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

H.  F.  Dunwody,  for  plaintiffs  in  error. 
Osborne  ft  Lawrence,  for  defendant  in  error. 


FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
quallfled. 

(13o  Qa.  4U) 
GRESS  MFG.  CO.  v.  COVINGTON  CO. 
(Supreme  Court  9f  Georgia.     Nov.  19,  1910.) 

(Syllahut  hy  the  Court.) 

1.  Review  on  Appeal. 

The  numerous  exceptions  to  the  charge  of 
the  court  as  set  forth  in  the  various  grounds  of 
the  motion  for  a  new  trial,  fall  within  one  of 
three  classes,  to  wit:  That  the  charee  complain- 
ed of  was  not  authorized  by  the  evidence ;  that 
it  contained  an  expression  of  opinion  upon  the 
facts  of  the  case;  or  that  it  was  not  adjusted 
to  the  evidence.  But,  after  a  careful  examina- 
tion of  the  evidence  and  those  portions  of  the 
charge  complained  of,  the  exceptions  do  not 
appear  to  be  well  taken,  although  several  minor 
inaccuracies  in  the  statement  of  the  law  are 
apparent  in  some  portions  of  the  charge  eomr 
plained  of. 

2.  SUFTICIENCT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  authorize  the 
verdict. 

Error  from  Superior  Court,  Tift  CountT; 
R.  O.  Mitchell,  Judge. 

Action  between  the  Gress  Manufacturing 
Company  and  the  Covington  Company.  From 
the  Judgment,  the  Gress  Manufacturing  Com- 
pany brings  error.    Affirmed. 

Fulwood  ft  Murray  and  Wilson,  Bennett 
ft  Lamdin,  for  plaintiff  in  error.  Denmark 
ft  Griffin,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

<13B  Git.  390) 

STEWART  v.  SMITH  et  al. 

(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Syllaitu  by  the  Court.) 

1.  Advkbss  Possession  (f  116*)— Psoo^ssion 
Pboceedings  —  AoTSBas    Possession  —  In  - 

STRUCnONB. 

Where,  upon  the  trial  of  the  issue  formed 
by  a  protest  to  the  return  of  processioners  who 
marlied  a  disputed  land  line,  one  contention  was 
that  the  line  marlced  by  the  processioners  waa 
fixed  by  adverse  possession  under  Civ.  Code 
1895,  {  3248,  which  declares  that  "where  actual 
possession  has  been  had,  under  a  claim  of  right 
for  more  than  seven  years,  such  claim  shall  be 
respected,  and  the  lines  so  marked  as  not  to 
interfere  with  such  possession,"  there  was  no 
error  in  refusing  to  charge  what  constitutes  con- 
structive possession  of  land,  in  connection  with 
the  law  of  nrescription  as  defined  by  Civ.  Code 
1805,  {  3586. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  116.*] 

2.  Objections  to  Instructions. 

When  considered  in  connection  with  the 
entire  charge,  none  of  the  excerpts  therefrom 
on  which  errors  were  assigned  were  subject  to 
the  criticisms  made  upon  them,  so  as  to  require 
a  new  trial. 

3.  SUTTICIENCY   OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 
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Error  from  Superior  Oom-t,  Taliaferro 
County;   D.  W.  Meadow,  Judge. 

Action  between  D.  S.  Stewart  and  J.  C. 
Smith  and  others.  From  the  Judgment,  Ste- 
wart brings  error.    A£Brmed. 

Hawes  Cloud,  for  plainUlI  In  error.  Saml. 
H.  Sibley,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(136  aa.  391) 

RUCKEB  T.  STATE. 
(Snpreme  Court  of  Georgia.     Nor.  18,  1910.) 

(Syllahtit  by  the  Court.) 

1.  Homicide  (I  340")— Warr  of  Brbo»— Habii- 
i;ess  Brrob— Instbuctionb. 

Where  a  person  was  on  trial  under  an  in- 
dictment for  murder,  a  correct  charge  on  th« 
law  of  manslaughter,  even  though  not  authorized 
by  the  evidence,  would  not  be  cause  for  the 
grant  of  a  new  trial,  where  tlie  defendant  was 
convicted  of  the  higher  offense  of  murder.  Go- 
latt  V.  State,  130  Ga.  1&  CO  8.  E.  107 ;  Joiner 
T.  State,  129  Ga.  205,  5S  S.  E.  850. 

[ESd.   Note. — For   otlier  cases,   see   Homicide, 
Cent  Dig.  |{  715-720;   Dec.  Dig.  {  340.*] 

2,  Charoks  Not  Ground  fob  Revkbsai.. 

Certain  portions  of  the  charge,  excepted  to 
on  the  groimd  that  they  were  confusing,  and 
not  clear,  explicit,  and  correct  statements  of 
law,  while  in  a  sense  somewhat  confused,  were 
not  of  such  character  as  to  require  the  grant 
of  a  new  trial. 
8.  Witnesses  (|  274*)— CROSa-ExAiiiNATiON— 

Chabacteb  of  Accused. 

On  the  trial  the  accused  pot  his  character 
for  peaceableness  in  issue;  and  it  wascom^tent 
for  the  state,  on  cross-examination  of  a  witness 
introduced  by  the  accused  and  testifying  to  his 
character  for  peaceableness,  to  elicit  from  the 
witness  that  the  accused  had  at  a  given  time  and 
place  engaged  in  a  difficulty  with  a  named  par- 
ty, and  on  that  occasion  had  shot  liiiu. 

[Ed.   Note.— For   other  cases,   see   Witnesses, 
Cent.  Dig.  gf  065,  966;   Dec.  Dig.  i  274.*] 

4.  Homicide  (J  207*>— Murder— Instrtxotionb 

— Justifiable  Homicide. 

While,  in  a  proper  case,  on  a  trial  of  one 
indicted  for  murder,  sections  70,  71,  and  73  of 
the  Penal  Code  may  all  three  be  given  in  charge, 
yet  instructions  as  to  the  separate  branches  of 
the  law  of  justifiable  homicide  should  not  be 
BO  given  as  to  confuse  the  different  defenses 
which  may  arise  under  those  sections,  and  ap- 
parently to  limit,  by  the  terms  of  section  73, 
the  defenses  provided  by  sections  70  and  71. 
Pryer  v.  State,  128  Ga.  28,  57  S.  E  03.  In 
the  case  now  under  consideration,  the  Justices 
are  evenly  divided  as  to  whether  the  charge  con- 
fuses the  different  defenses  referred  to,  and  so 
applies  section  73  as  to  cause  it  apparently  to 
limit  sections  70  and  71,  and  upon  the  excep- 
tions to  the  charge  as  embraced  in  the  ninth 
and  eleventh  amended  grounds  of  the  motion  for 
new  trial,  and  the  judgment  will  be  affirmed  by 
operation  of  law. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Dec.  Dig.  {  297.*] 

6w  Verdict  Supported  bt  Evidence. 

The  evidence  was  sufficient  to  support  the 
yerdict. 

Error    from     Superior    Court,    Franklin 
County;   D.  W.  Meadow,  Judge. 


Orange  Backer  was  convicted  of  murder, 
and  he  brings  error.  Affirmed  by  a  divided 
court 

W.  R.  Little  and  A.  G.  &  Julian  McCurry, 
for  plaintiff  in  error.  Jas.  H.  Skelton,  Clif- 
ford M.  Walker,  Sol.  Gen.,  and  H.  A.  Hall, 
Atty.  Gen.,  for  the  State. 


ATKINSON,    J. 
operation  of  law. 


Judgment    affirmed    by 


(US  Oa.  312) 

DEILK  y.  STATBl 
(Supreme  Court  of  Georgia.     Noy.  Iff,  1010.) 

(Bvllaiu*  by  the  Court.) 

1.  Homicide  ({  286*)— Mubdbb— Instructions 
— Mauob. 

If,  upon  the  trial  of  a  person  indicted  for 
murder,  toe  evidence  introduced  to  establish  the 
homicide  presents  two  conflicting  theories  of 
fact,  one  based  upon  circumstances  indicating 
malice,  and  the  other  upon  warranted  infer- 
ences which  negative  its  existence,  it  becomes  a 
question  of  fact,  to  be  decided  by  the  jury,  as 
to  which  one  of  these  inconsistent  theories  is 
correct  In  such  a  case,  it  is  proper  to  charge 
the  jury  that  the  law  presumes  every  homicide 
to  be  malicious,  until  the  contraiy  appears  from 
circumstances  of  alleviation,  or' of  excuse,  or 
justification,  and  that  it  is  incumbent  on  the 
accused  to  show  such  circumstances,  unless  they 
appear  from  the  evidence  produced  against  him. 

(a)  Under  the  evidence  introduced  by  the 
state  in  the  present  case,  a  charge  to  the  effect 
that,  where  the  killing  was  shown,  the  burden 
was  upon  the  party  killing  to  show  that  he  was 
justified  under  some  rule  of  law,  was  too  re- 
stricted, excluding  mitigation  or  alleviation,  or 
that  these  might  arise  from  the  evidence  intro- 
duced by  the  state. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
C!ent  Dig.  K  586-591;    Dec.  Dig.  |  286.*J 

2.  Cbiminax,    Law    ((   786*)— Instbuctionb— 
Cbedibilitt  of  Statement  of  Accused. 

It  was  not  desirable,  after  charging  that  in 
all  criminal  cases  the  defendant  has  a  right  to 
make  such  statement  as  be  may  see  fit  to  make 
in  his  own  defense,  that  the  statement  is  not 
under  oath,  and  tliat  the  jury  may  give  to  it 
such  weight  and  credit  as  they  see  fit,  and  may 
believe  it  in  preference  to  the  sworn  testimony, 
or  may  disregard  it  entii-ely,  the  determination 
of  what  weight  and  credit  to  give  to  it  being 
for  the  jury,  to  immediately  add,  in  juxtaposi- 
tion therewith,  that  jurors  have  no  right  to 
captiously  set  aside  and  disregard  the  testimony 
of  a  witness,  that  it  is  their  duty  to  believe  a 
witness,  unless  be  is  impeached,  or  his  testi- 
mony is  set  aside  by  some  method  known  to 
the  law,  that  the  jury  are  to  do  their  duty, 
whatever  it  may  be,  and*  that  it  is  not  a  ques- 
tion of  sentiment  or  sympathy,  but  of  finding 
the  truth  of  the  case,  under  the  evidence  and 
rules  of  law  given  them  in  charge. 

[Ed.  Note.— For  other  cases,  see  (Triminal 
Law.  (Tent  Dig.  ff  1895-1901;  Dec.  Dig.  S 
786.*] 

3.  Homicide  (J  269*)— Use  of  Deadly  Weap- 
on—Presumption of  Intent  to  Kill. 

If  a  deadljr  weapon  be  used  in  the  commis- 
sion of  a  homicide,  in  the  usual  and  natural 
manner  in  which  such  weapon  would  produce 
that  result,  such  as  intentionally  shootint;  an- 
other with  a  gun,  the  presumption  of  an  inten- 
tion to  kill  would  arise ;  but  a  weapon  may  be 
used  in  a  manner  not  naturally  calculated  to 
produce  d^ath,  and  in  such  a  case  the  question 
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of  intent  to  kill  Is  one  of  fact.    The  charge  of 
the  court  on  this  subject  was  inaccurate. 

[Bd.  Note. — For  otlier  cases,  see  Homicide, 
Dec.  Dig.  f  269.*] 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Partcer,  Judge. 

Bill  Delk  was  convicted  of  murder,  and  lie 
brings  error.    Reversed. 

B.  W.  Cornelius,  W.  T.  Dlclcerson,  and  J. 
Ia  Sweat,  for  plaintiff  in  error.  J.  H.  Thom- 
as, Sol.  Gen.,  S.  Burkbalter,  and  H.  A.  Hall, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Bill  Delk  was  Indicted 
for  the  murder  of  Christopher  Vlning.  He 
was  found  guiltj-,  and  recommended  to  life 
imprisonment  He-  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

1.  The  law  relating  to  the  presumption  of 
malice  arising  from  a  voluntary  homicide, 
where  the  evidence  adduced  to  establish  the 
homicide  does  not  negative  the  existence  of 
malice,  and  of  the  burden  on  the  prisoner  to 
show  circumstances  of  alleviation  or  justifi- 
cation, nnless  they  appear  from  the  evidence 
adduced  against  him,  are  thoroughly  discuss- 
ed in  the  case  of  Mann  v.  State,  124  Ga.  700, 
53  S.  B.  324,  4  Lu  R.  A,  (N.  8.)  934.  The 
charge  in  the  present  case  on  that  subject 
was  along  the  line  there  Indicated,  except 
that  it  omitted  any  reference  to  mitigation 
or  alleviation,  and  also  omitted  the  last 
qualifying  clause  stated,  namely,  unless  such 
circumstances  appear  from  the  evidence  pro- 
duced against  him.  The  testimony  of  the 
witnesses  for  the  state  was  such  that  the 
charge  should  net  have  Impliedly  excluded 
the  accused  from  relying  on  it.  The  court 
Instructed  the  jury  that,  where  the  killing 
was  shown,  the  burden  was  upon  the  party 
killing  "to  show  that  he  was  justified  under 
some  rule  of  law,"  thus  throwing  upon  the 
defendant  the  burden  of  showing  complete 
justification. 

2.  The  court  changed  the  jury  as  follows: 
"In  all  criminal  cases  the  defendant  has  the 
right  to  make  to  the  court  and  jury  such 
statement  as  he  may  see  fit  to  make  in  his 
own  defense.  That  statement  is  not  under 
oath,  and  the  jury  may  give  to  it  such  weight 
and  credit  as  they  may  see  fit  They  may 
believe  it  in  preference  to  the  sworn  testi- 
mony  in  the  case,  or  they  may  disregard  it 
entirely.  It  is  a  matter  for  you  to  determine 
what  weight  and  credit  to  give  to  the  de- 
fendant's statement  Jurors  have  no  right 
to  captiously  set  aside  and  disregard  a  wit- 
ness' testimony.  It  is  their  duty  to  believe 
a  witness,  unless  that  witness  has  been  im- 
peached, or  his  testimony  set  aside  by  some 
method  known  to  the  law.  Yoa  are  to  do 
your  duty,  whatever  it  is.  It  is  not  a  ques- 
tion of  sentiment  or  sympathy.  It  is  a  ques- 
tion of  finding  the  truth  of  this  case  ai^d 
determining  it,  under  the  evidence  and  the 
rules   of  law   given   you  in   charge  by   the 


court"  This  placed  In  unfortunate .  juxta- 
position the  right  of  the  jury  to  credit  the 
unsworn  statement  of  the  accused  and  the 
duty  of  the  jury  to  believe  a  witness  unless 
he  was  impeached.  An  examination  of  the 
entire  charge  does  not  seem  to  remove  the 
possible  misapprehension  which  may  have 
arisen  in  their  minds  from  telling  them,  in 
effect,  in  the  same  breath,  that  they  might 
believe  the  accused,  tout  they  must  believe 
the  witness  unless  impeached.  Were  the 
charge  accurate  in  other  respects,  we  need 
not  determine  whether  this  would  necessitate 
a  new  trial ;  but,  as  a  reversal  must  be  had, 
we  call  attention  to  it,  in  order  that  it  may 
not  occur  again. 

3.  The  court  also  charged  as  follows:  "I 
charge  you,  further,  that  If  you  find  he  stuck 
his  gun  against  the  deceased  and  purposely 
punched  him  with  it,  and  you  find  that  this 
is  an  act  which  naturally  tends  to  destroy 
human  life,  and  shot  that  gun  in  that  way, 
then  I  charge  you  that  he  would  be  guilty  of 
murder,  whether  he  intended  to  shoot  the 
deceased  or  not  If  you  find  that  that  was 
an  act  which  naturally  tends  to  destroy 
human  life,  then  it  makes  no  difference 
whether  he  knew  the  gun  was  loaded  or  not, 
he  would  still  be  guilty  of  murder  under  cir- 
cumstances of  that  kind,  and  you  should  so 
find."  Again,  in  charging  on  the  subject  of 
accident,  be  said:  "If  you  are  not  satisfied 
of  bis  guUt  of  either  of  the  offenses  [murder 
or  Involuntary  manslaughter],  if  he  did  not 
Jab  the  deceased  or  punch  bim,  did  not  in- 
tend to  push  him  with  tbe,  gun,  but  that  the 
killing  was  simply  the  result  of  an  accident 
he  would  not  be  guilty  of  any  offense,  and 
you  should  acquit  him."  The  effect  of  these 
charges  was  to  Instruct  the  jury  that  even 
if  they  should  find  that  the  accused  did  not 
know  that  the  gun  was  loaded,  but  believed 
it  to  be  empty,  and  did  not  Intend  to  shoot 
the  deceased,  but  simply  to  punch  him  with 
it,  and  it  was  accidentally  discharged,  this 
would  make  no  difference  in  finding  him 
guilty  of  murder.  This  was  not  an  accurate 
statement  of  the  law.  If  a  deadly  weapon 
is  used  In  the  commission  of  a  homicide,  and 
it  appears  that  the  weapon  was  used  in  the 
manner  In  which  such  weapons  are  ordinarily 
used  to  kill,  then  the  law  would  presbme  an 
intention  to  kill.  But  a  deadly  weapon  may 
be  used  in  such  a  manner  as  not  necessarily 
to  raise  such  a  presumption,  tout  to  leave  the 
Intent  as  a  question  of  fact  for  the  jury. 
Thus,  to  strike  one  with  the  barrel  of  a  pistol, 
instead  of  shooting  him  with  the  weapon,  or 
to  strike  with  the  handle  of  a  dirk,  instead 
of  with  the  blade,  would  not  be  the  ordinary 
way  of  using  such  a  weapon  to  kUl,  and  the 
intention  to  kill  would  be  rather  a  question 
of  fact  than  of  presumption.  Hanvey  v. 
State,  68  Ga.  612;  Lewi«  v.  State,  72  Ga.  164, 
53  Am.  Rep.  835 ;  Scott  v.  State,  132  Ga.  357, 
64  S.  E.  272.     In  Austin  v.  SUte,  110  Oa. 
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748,  86  S.  B.  52.  78  Am.  St.  Rep.  134,  It  was 
held  tbat  if  a  person  lecklessly  discharges  a 
gun  at  another,  and  death  results  therefrom, 
or  recklessly  discharges  -a  gun  Into  a  crowd, 
although  at  no  particular  person,  and  death 
results,  such  killing  is  murder;  but  that  if 
death  results  to  one  from  the  discharge  of  a 
gun  In  the  hands  of  another,  and  there  Is  no 
Intention  to  kill,  nor  an  Intention  to  dis- 
charge the  gun,  the  person  In  whose  hands' 
the  gun  was  held  would  not  be  guilty  of  mur- 
der, although  it  may  have  been  bandied  in  a 
reckless  and  negligent  manner.  See,  also, 
Roberts  t.  State,  112  Ga.  542,  37  S.  B.  879. 
Of  course,  if  an  Involuntary  killing  happens 
in  the  commission'  of  an  unlawful  act,  which 
!n  its  consequences  naturally  tends  to  destroy 
the  life  of  a  human  being,  the  offense  would 
be  deemed  murder.  Pen.  Code,  1895,  (  67. 
But  we  think  tbat  the  charge  of  the  court 
was  such  as  to  lead  the  Jury  to  make  no  dis- 
tinction between  punching  or  Jabbing  a  man 
with  a  gun,  if  beliered  to  be  unloaded,  and 
intentionally  shooting  at  him.  It  undertook 
to  instruct  them  too  closely  as  matter  of  law 
the  concrete  effect  of  punching  a  man  with  a 
gun,  Instead  of  leaving  the  question  of  In- 
tent and  of  unintentional  homicide  in  the 
commission  of  an  unlawful  act  naturally 
tending  to  destroy  human  life  more  broadly 
to  the  Jury. 

As  the  case  will  fee  returned  for  a  new 
trial,  we  do  not  deal  with  the  question  of  the 
sufficiency  of  the  evidence,  or  the  mere  ques- 
tion of  verbal  accuracy  in  setting  out  the 
intentions  of  the  state. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

HOLDEN,  J.  (specially  concurring).  I  con- 
cur in  the  Judgment  of  reversal,  but  do  not 
think  the  charge  referred  to  in  the  second 
division  of  the  opinion  is  subject  to  the  criti- 
cism made  thereon.  The  court,  in  charging 
the  Jury  regarding  the  defendant's  statement, 
properly  stated  that  the  Jury  "may  give  to  it 
such  weight  and  credit  as  they  may  see  fit," 
and  "may  believe  it  in  preference  to  the 
sworn  testimony."  The  charge  Immediately 
following  the  statements  of  the  court  above 
referred  to,  that  the  Jury  could  not  captiously 
disregard  the  testimony  of  a  witness,  and 
that  they  should  believe  a  witness,  unless 
impeached  or  his  testimony  "set  aside  by 
some  method  known  to  the  law,"  was  not 
subject  to  criticism,  because  in  close  prox- 
imity to  the  charge  in  regard  to  the  defend- 
ant's statement.  It  was  at  least  Just  as  ap- 
propriate to  charge  that  the  testimony  of  a 
witness  could  not  be  captiously  disregarded 
immediately  after  charging  on  the  defend- 
ant's statement  as  indicated  In  the  second 
sentence  hereof  as  at  any  other  place  in  the 
charge.  It  was  proper  to  give  both  proposi- 
tions of  law  in  charge,  and  to  give  them  to- 
gether subjected  the  charge  to  no  criticism. 
The  charge  that  the  testimony  of  witnesses 


was  not  to  be  disregarded  unless  it  "was 
set  aside  by  some  method  known  to  the  law," 
in  view  of  that  portion  of  the  charge  which 
preceded  It,  was  in  effect  an  Instruction  to 
the  Jury  that  one  method  of  setting  It  aside 
was  to  believe  the  statement  of  the  defendant 
in  preference  to  such  testimony.  The  further 
charge  that  it  was  the.  duty  of  the  Jury  to 
find  the  truth  "under  the  rules  'of  law  given 
you  in  charge  by  the  court"  could  have  no 
other  meaning.  In  view  of  the  immediately 
preceding  charge  on  the  defendant's  state- 
ment, than  that  in  finding  the  truth  they 
ehould  consider  the  rule  of  law  given  them 
that  they  could  give  the  statement  such 
weight  and  credit  as  they  might  see  fit,  and 
could  'believe  it  in  preference  to  the  sworn 
testimony.  -The  charges  xivon  both  subjects 
stated  correct  principles  of  law,  and  the 
charge  relating  to  the  testimony  of  witnesses 
was  not  subject  to  criticism  because  given  in 
immediate  connection  with  the  charge  on  the 
defendant's  statement.  Indeed,  it  would 
seem  that,  where  charges  containing  correct 
pWneiples  of  law  in  regard  to  the  statement 
of  the  defendant  and  the  testimony  of  wit- 
nesses are  given,  instead  of  it  being  mislead- 
ing to  the  Jury  to  give  them  in  immediate 
connection  with  each  other.  Just  the  reverse 
would  be  true ;  that  is,  the  Jury  would  there- 
by gain  a  better  understanding  of  the  law 
in  reference  to  these  two  subjects. 


(136  Ga.  Sg2) 
BUCJHANNON  t.  JAMES  et  al. 
(Supreme  Court  of  Georgia.     Nov.  19,  1910.) 

(Svllabut  ly  the  Court.) 

1.  Husband  and  Wms  (|  129*)— Cowvetanc* 
TO  Secubb  Husband's  Cbeditob  —  Saub  — 
Ratification  bt  Wife. 

A  wife  upon  a.  valuable  consideration  con- 
veyed land  to  ner  husband  without  the  approval 
of  the  superior  court  of  the  county  of  her  domi- 
cile. The  husband  conveyed  with  notice  to  his 
creditor  to  secure  a  debt,  conferring  on  the 
creditor  a  power  of  sale.  A  sale  was  had  under 
the  power,  and  the  wife  voluntarily  yielded  pos- 
session to  the  purchaser.  Held,  that  the  wife  Is 
not  entitled  to  recover  from  her  husband's  cred- 
itor the  proceeds  of  such  sale. 

rEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  %%  408-470;  Dec.  Dig.  J  129.»] 

(Additional  Syllabut  ^y  Editorial  Staff.) 

2.  Husband  and  Wife  (i  48*)— Convbtawcb 
TO  Husband — Cancellation. 

Under  Civ.  Code  1895,  §  2490,  providing 
that  DO  contract  of  sale  of  a  wife  as  to  her  sep- 
arate esTtate  with  her  husband  shall  be  valid, 
unless  allowed  by  the  superior  court  of  the  coun- 
ty of  her  domicile,  a  deed  made  to  effect  a  sale 
by  a  wife  to  her  husband  without  such  approval, 
and  the  husband's  subsequent  conveyance  to  his 
creditor  with  notice,  are  clouds  on  the  title  of 
the  wife's  property,  entitling  her  to  cancellation 
in  equity. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  242-248 ;   Dec.  Dig.  §  4a 'J 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 


•For  oUer  cases  s«e  same  tofiic  and  section  NUMBER  Is  Dec.  DlK-  A  Am.  Dig.  Ksr  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


544 


69  SOUTHKA^ERN  REPORTER. 


(Qa. 


Action  by  A.  B.  Buchannon  against  D.  W. 
Jamee  and  otiiers.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     AflSrmed. 

W.  A.  Jordan,  M.  C.  Edwards,  and  Wooten 
&  Hofmayer,  for  plaintiff  in  error.  R.  H. 
Sheffield,  Pope  &  Bennet,  and  Park  &  Ck>l- 
Uns,  for  defendants  in  error. 

EVANS,  P.  J.  The  case  as  made  by  the 
original  petition  was  that  the  plaintiff,  a 
married  woman,  had  sold  her  land  to  her 
husband;  that  the  sale  was  void,  because  not 
having  the  approval  of  the  superior  court 
of  her  domicile;  and  that  the  subsequent 
transfer  of  the  land  by  her  husband  to  his 
creditor  to  secure  the  husband's  debt,  tak- 
en with  notice  that  the  sale  from  her  to  her 
husband  was  without  the  approval  of  the  su- 
perior court,  was  also  void;  and  the  prayer 
was  to  cancel  the  deed  from  the  husband  to 
the  creditor,  and  to  enjoin  the  execution  of  a 
power  of  sale  thereunder.  At  a  succeeding 
term  of  the  court  the  plaintiff  amended  her 
petition,  alleging  that  upon  the  interlocutory 
hearing  the  court  refused  to  restrain  the  sale 
of  the  land  under  the  power,  and  did  not 
give  the  plaintiff  the  opportunity  to  give 
bond  or  make  other  provision  to  suspend  the 
sale  until  she  could  have  excepted  to  the  in- 
terlocutory order  by  writ  of  error  to  the  Su- 
preme Court,  and  until  a  final  verdict  and 
decree  could  be  had  In  the  trial  court;  tiiat, 
upon  the  revocation  of  the  temporary  re- 
straining order  and  the  refusal  of  an  ad 
Interim  injunction,  the  creditor  proceeded 
with  the  execution  of  the  power  of  sale,  and 
sold  the  land  for  its  fair  value;  that  the 
plaintiff  surrendered  possession  of  the  land 
to  the  purchaser;  that  the  fund  derived  from 
the  purchase  of  the  land  thus  sold  equitably 
belongs  to  her;  and  that  the  creditor  should 
account  to  her  for  the  same  (less  an  amount 
which  she  admitted  she  was  due  her  bus- 
band,  and  which  the  creditor  was  entitled 
to  retain).  She  prayed  that  her  husband's 
creditor  be  declared  a  trustee  for  her  as  to 
the  proceeds  of  such  sale,  and  that  she  have 
Judgment  for  the  same.  The  prayer  In  the 
original  petition  for  the  cancellation  of  the 
deed  from  the  plaintiff  to  her  husband,  and 
the  deed  from  him  to  the  creditor,  was 
stricken  by  the  amendment  After  allowing 
the  amendment,  the  court  dismissed  the  pe- 
tition on  general  demurrer,  and  the  plaintiff 
excepted. 

The  original  petition  stated  a  cause  of  ac- 
tion. The  Code  declares:  "No  contract  of 
sale  of  a  wife  as  to  her  separate  estate  with 
her  husband  or  her  trustee  shall  be  valid, 
unless  the  same  is  allowed  by  order  of  the 
superior  court  of  the  county  of  her  domicile." 
Civ.  Code  1895,  I  2490.  A  deed  made  to  ef- 
fectuate a  sale  by  a  married  woman  to  her 
husband,  without  being  allowed  by  an  order 
of  the  superior  court  of  her  domicile,  and 
the  husband's  subsequent  conveyance  to  his 


creditor  with  notice,  are  such  douds  upon 
the  title  of  the  wife's  property  as  to  enable 
her  to  obtain  their  cancellation  in  a  court 
of  equity.  Fulgham  T.  Pate,  77  Ga.  455.  By 
the  amendment  a  material  change  is  made. 
The  wife  no  longer  seeks  cancellation  of  her 
deed  to  her  husband  and  that  of  the  latter 
to  his  creditor.  By  claiming  the  proceeds  of 
the  sale,  her  attitude  in  this  respect  Is  in 
effect  a  confirmation  of  the  purchaser's  title. 
If  the  wife  cannot  estop  herself  from  ratify- 
ing the  sale  of  her  land  to  her  husband  made 
without  the  court's  sanction,  then  she  cannot 
recover  the  proceeds  of  the  sale,  otherwise 
Illegal,  except  from  its  ratification  by  her. 
If  her  ability  to  ratify  is  denied,  then  her 
remedy  is  to  recover  the  land.  On  the  other 
hand,  If  the  wife  may  ratify,  she  must  ratify 
the  whole  transaction,  which  Involves  the 
legality  of  all  the  deeds  and  powers  thereby 
given,  antecedent  to  the  sale;  that  is  to  say, 
the  sale  being  made  by  virtue  of  the  legal  ti- 
tle conveyed  to  her  husband,  her  ratification 
of  the  sale  is  a  confirmation  of  the  legality 
of  that  title.  This  is  not  a  case  of  follow- 
ing trust  funds,  but  the  attempted  assertion 
of  a  statutory  privilege  to  disaffirm  a  deed 
made  in  opposition  to  the  statute.  We  think 
that  the  petition  was  properly  dismissed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(1X5  Qa.  387)t 
GREEN  V.  POTOMAC  ENXSINEBRING  ft 
CONTRACTING  CO.  et  al. 
POTOMAC  ENGINEERING  &  CONTRACT- 
ING CO.  V.  GREEN. 
(Supreme  Court  of  Georgia.     Nov.  18,  1910.) 

(Bpttalut  hv  the  Court.) 
Assignments  (%  137*)  —  Evidknck  —  Sum- 

CIKNCT. 

The  evidence  was  Insufficient  to  show  an 
assignment  of  the  fund  belonging  to  the  plain- 
tiff's debtor,  in  the  bands  of  the  municipality, 
to  ttie  plaintiff,  and  a  judgment  of  nonsuit  was 
properly  allowed. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Uec  Dig.  i  137.»J 

Error  from  Superior  Court,  Wilkes  Comi- 
ty; D.  W.  Meadow,  Judge. 

Action  by  T.  B.  Green  against  the  Potomac 
Engineering  &  Contracting  Company  and  the 
Mayor  and  Council  of  the  City  of  Washing- 
ton. A  demurrer  of  the  Contracting  Com- 
pany was  overruled,  and  the  court  granted  a 
nonsuit  Plaintiff  brought  error,  and  the 
Contracting  Company  assigned  cross-error. 
Affirmed  on  main  bill  of  exceptions,  and  cross- 
bill dismissed. 

F.  H.  Colley  and  G.  M.  Du  Bose,  for  plain- 
tiff in  error.  J.  M.  Pitner  and  Wm.  Wynne^ 
for  defendants  In  error. 

EVANS,  P.  J.  T.  B.  Green  filed  his  peti- 
tion against  the  Potomac  Engineering  &  Con- 
tracting Company  and  the  mayor  and  council 
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of  the  city  of  Washington  for  Injunction  and 
relief.  In  Ills  petition  the  plaintiff  alleged 
that  the  Potomac  Engineering  &  Contracting 
Gompany  was  a  nonresident  corporation, 
whose  principal  place  of  husiuess  was  un- 
known to  him:  that  the  construction  com- 
pany contracted  with  the  city  ot  Washington 
for  the  erection  of  a  system  of  waterworks, 
and  wlille  thus  engaged  they  entered  upon  his 
land  and  took  therefrom  a  certain  quantity 
of  stone,  sand,  and  wood  of  a  stated  value, 
and  also  injured  his  land  in  hauling  the  ma- 
terial to  the  waterworks  plant;  that  the 
stone  and  sand  taken  from  his  land  actually 
entered  Into  the  waterworks  plant  of  the  dty 
of  Washington;  that  while  the  construction 
company  was  engaged  in  the  erection  of  the 
waterworks  plant  the  plaintiff  appeared  be- 
fore the  dty  council,  and  at  his  instance  the 
following  resolution  was  passed  and  entered 
upon  the  minutes  of  the  city  council:  "Mr. 
T.  Burwell  Green  made  a  complaint  that  the 
agents  of  the  Potomac  Engineering  &  Con- 
tracting Company  were  damaging  his  prop- 
erty by  driving  over  his  fields  and  not  keep- 
ing in  the  road  designated,  and  that  they 
would  be  Indebted  to  him  for  rock  and  sand. 
It  was  agreed  that  the  council  would  be  re- 
sponsible to  Mr.  Green  for  any  damages 
done  by  the  said  company,  and  council  would 
charge  up  whatever  amount  the  said  com- 
pany should  owe  him  against  the  contract 
with  the  city."  The  construction  company 
bad  knowledge  of  the  agreement  expressed 
In  this  resolution,  and  assented  thereto.  It 
was  alleged  that  a  sum  larger  than  the 
amount  the  construction  company  was  in- 
debted to  the  plaintiff  was  due  the  company 
by  the  city;  and  the  prayer  was  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
fund,  and  that  the  city  be  enjoined  from  pay- 
ing the  money  to  the  construction  company, 
and  for  Judgment  for  tlie  sum  claimed  to  be 
due  with  interest  thereon.  The  construction 
company  demurred  and  answered.  The  court 
overruled  its  demurrer,  and  on  the  trial 
granted  a  nonsuit.  The  mayor  and  council 
of  the  city  of  Washington  did  not  appear, 
either  by  demurrer  or  answer.  The  plaintiff 
sued  out  a  bill  of  exceptions  to  the  grant 
of  a  nonsuit;  and  the  Potomac  Engineering 
&  Contracting  Company  sued  out  a  cross-bill 
of  exceptions,  complaining  of  the  overruling 
of  its  demurrer.    > 

It  is  settled  law  that  public  policy  forbids 
that  a  municipal  corporation  should  be  sub- 
ject to  garnishment  in  any  case  where  its 
indebtedness  arose  on  account  of  the  exer- 
cise of  its  governmental  functions,  such  as 
the  erection  of  a  municipal  waterworks 
plant  Leake  t.  Lacy,  96  Ga.  747,  22  S.  E. 
655,  51  Am.  St  Rep.  112.  The  same  public 
policy  which  exempts  a  municipality  from 
the  process  of  garnishment  withholds,  from 
the  creditor  of  one  to  whom  the  municipal- 
ity is  indebted,  any  right  to  compel  his  debt- 


or to  assign  any  part  of  the  sum  due  to  him 
by  the  municipality  in  partial  payment  or 
total  settlement  of  the  creditor's  debt  Mor- 
gan T.  Rust  100  Ga,  346,  28  S.  E.  419.  So 
that  if  the  petition  be  analyzed  simply  as 
an  attempt  to  impound  the  indebtedness  of 
the  city  to  the  construction  company  by 
means  of  an  eiiuitable  garnishment  for  the 
benefit  of  the  construction  company's  cred- 
itor, it  presents  no  ground  for  relief.  It  Is 
argued  that  the  general  allegation  that  the 
construction  company  had  knowledge  of  the 
agreement  between  the  city  and  the  plain- 
tiff, and  assented  thereto,  sufficiently  avers 
an  assignment  by  the  construction  company 
of  so  much  of  Uie  city's  indebtedness  to  it 
as  is  necessary  to.  pay  the  plaintiff  for  dam- 
ages resulting  from  driving  over  the  plain- 
tiff's fields  and  for  rock  and  sand  which 
the  plaintiff  may  thereafter  furnish  to  the 
contracting  company.  It  is  not  alleged  in 
what  manner  the  construction  company  as- 
sented— whether  such  assent  was  oral  or  ex- 
pressed in  writing.  Even  if  the  allegation 
of  assignment  be  deemed  sufBclently  plead- 
ed, the  evidence  is  totally  lacking  to  sus- 
tain it.  The  only  testimony  in  support  of 
this  allegation  is  that  one  McCormick,  who 
was  left  in  charge  of  the  work  of  construc- 
tion by  the  president  of  the  company,  was 
present  at  the  coudcil  chamber  when  the 
plaintiff  presented  his  complaint  to  the  city 
council,  and  Interposed  no  objection,  and 
had  knowledge  of  the  resolution  of  the  city 
council  when  the  construction  company  pur- 
chased of  the  plaintiff  the  items  of  rock  and 
sand  included  in  the  plaintiffs  suit;  that 
McCormick  was  the  engineer  who  bid  on  the 
contract  with  the  city  in  behalf  of  the  con- 
struction company,  and  had  charge  of  the 
construction  of  the  plant  for  three  or  four 
months;  but  that  all  the  purchasing  of  ma- 
terial and  contracting  for  labor  were  done 
by  other  agents  of  the  company,  and  pay- 
ments therefor  were  made  from  proceeds  of 
checks  drawn  by  the  president  of  the  com- 
pany. The  evidence  was  wholly  insufficient 
to  establish  any  assignment  of  the  fund  of 
the  plaintiff's  debtot  held  by  the  city  ot 
Washington. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; crossbill  dismissed.  All  the  Jus- 
tices concur. 

(US  Qa.  mn 
SIM'S  ▼.  SIMS. 
(Supreme  Court  of  Georgia.     Nov.  23,  1910.) 

(Syllabus  hp  thie  Court.) 

1.  Husband  and  Wife  (5  290*)— Aumont— 
Process. 

Where  process  was  duly  issued  in  a  case 
requiring  personal  service,  but  no  Rervice  was 
made  by  reason  of  the  defendant's  absence  from 
the  state,  the  judge  had  the  right,  upon  the  re> 
turn  of  the  defendant  to  the  state,  to  pass  an 
order  amending  the  process  by  making  it  retum- 
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able  to  the  next  term  after  the  date  of  the  order 
and  providing  for  service. 

[EVl.  Note.— For  other  cases,  see  Hnsband  and 
Wfe,  Dea  Dig.  i  290.  •] 

2.  Judgment  (J  435*)  —  Vacation  —  Absknc* 
or  Dkfknoant  and  Counskl— Right  to 
Rbuxot. 

Where  it  was  sought  in  equity  to  Bet  aside 
a  judgment  at  law  by  reason  of  the  absence, 
when  the  judgment  was  rendered,  of  the  defend- 
ant and  his  counsel,  on  account  of  the  serious 
illness  of  the  latter,  who  had  agreed  to  notify 
the  defendant  when  it  would  be  necessary  for 
him  to  appear,  but  who  was  prevented  from  so 
doing  by  such  illness,  it  should  have  appeared 
that  the  counsel  was  unable  to  notify  the  court 
of  his  condition. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §8  785,  821,  822;  Dec.  Dig.  §  435.»i 

8.  Inteblocutobt  Injunction  Pbopeblt  Bk- 

FUSED. 

The  judge  did  not  err  in  refusing;  the  Inter- 
locutory injunction. 

Error  from  Superior  Court,  Fulton  Coun^; 
W.  D.  EUIs,  Judge. 

Action  by  Bertha  O.  Sims  against  W.  B. 
Sims.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

P.  H.  Brewster,  Jr.,  for  plaintiff  In  error. 
A.  M.  Brand,  for  defendant  In  error. 

FISH,  a  J.  On  the  petition  of  Bertha  E. 
Sims  against  ber  husband,  W.  B.  Sims,  al- 
feglng  that  a  state  of  bona  fide  separation 
existed  between  herself  and  the  defendant, 
and  praying  for  permanent  and  temporary 
alimony  and  attorney's  fees  and  ne  exeat, 
the  jndge,  on  November  23,  1906,  granted  an 
order  for  the  Issuance  of  the  writ  of  ne 
exeat,  and  tbat  the  husband  show  cause  be- 
fore the  Judge,  on  December  1,  1906,  why  the 
prayer  for  temporary  alimony  and  counsel 
fees  should  not  be  granted.  The  petition 
was  filed  on  the  date  of  said  order,  and 
was  returnable  to  the  January  term,  1907, 
of  the  superior  court  of  Fulton  county,  where 
six  terms  are  held  In  each  year.  No  further 
action  was  taken  in  the  case  until  October 
27,  1909,  when  the  Judge  passed  an  order  re- 
citing that,  as  It  appeared  that  no  service 
of  the  petition  and  order  and  of  the  writ  of 
ne  exeat  had  been  made  on  the  defendant,  by 
reason  of  his  absence  from  the  state,  that 
the  clerk  of  the  superior  court  of  Fulton 
county  amend  the  process  so  as  to  make  It 
returnable  to  the  January  term,  1910,  of  that 
court,  and  that  the  defendant  show  cause 
b^ore  the  Judge,  on  November  6,  1909,  why 
the  prayers  of  the  petition  should  not  be 
granted.  The  defendant,  on  October  27,  1909, 
was  served  in  the  proceeding  for  alimony 
and  counsel  fees,  and  with  the  order  of  that 
date,  and  was  arrested  on  the  same  date  under 
the  writ  of  ne  exeat,  and  on  that  date  exe- 
cuted the  required  ne  exeat  bond.  The  hear- 
ing was  postponed  from  the  6th  of  November, 
1909,  to  the  27th  of  the  same  month.  The 
defendant  did  not  then  atq>ear,  nor  did  he 
file  an  answer.  The  trial  Jndge  on  the  last- 
named  date  rendered  Judgment  against  the 


defendant  for  given  sums  as  temporary  all- 
mony  and  attorney's  fee,  and  also  rendered 
Judgment  against  the  defendant  and  the 
sureties  on  the  ne  exeat  bond  fi>r  like 
amounts. 

Subsequently  the  defendant  brought  his  pe- 
tition against  the  plaintiff,  setting  forth  in 
substance  the '  facts  as  above  stated,  and 
praying  that  the  Judgments  be  vacated  and 
set  aside,  upon  the  ground  that  they  were 
void  because  the  Judge,  under  the  facts 
stated,  had  no  power  at  the  time  to  grant  the 
order  of  October  27,  1909,  for  the  amend- 
ment of  the  process  in  the  original  suit,  mak- 
ing it  returnable  to  the  January  term,  1910, 
and  requiring  the  petitioner,  who  was  the 
defendant  in  that  proceeding,  to  show  cause 
on  November  6,  1909,  why  the  prayers  of  the 
petition  In  that  proceeding  should  not  be 
granted,  and  because  the  present  petitioner 
(then  defendant)  appeared  on  November  6. 
1909,  in  the  superior  court,  in  obedience  to 
the  order,  but  that  the  case  was  not  then 
called,  and  he  was  advised  by  his  attorney 
at  law  tbat  the  case  would  go  over  and  be 
called  on  motion  in  its  order,  and  that  his 
attorney  would  notify  him  in  time  for  him 
to  be  present,  upon  which  statements  he  ab- 
solutely relied.  He  was  not  so  notified,  how- 
ever, by  reason  of  the  subsequent  serious  ill- 
ness of  the  attorney,  and  that  this  was  the 
sole  reason  for  his  absence  when  the  Judg- 
ments were  rendered  against  him.  He  had 
no  notice  of  such  Judgments  until  too  late 
to  except  to  the  same.  His  attorney,  on  the 
Monday  preceding  Saturday,  the  27th  of  No- 
vember, 1909,  requested  his  fathw,  who  was 
also  an  attorney  at  law,  to  have  all  the  busi- 
ness of  petitioner's  attorney  "checked"  for 
that  week,  on  account  of  his  sickness,  which 
his  father  promised  him  to  do,  and  subse- 
quently Informed  him  that  it  had  been  done. 
Petitioner  had  good  cause  to  show  why  the 
Judgments  should  not  be  rendered  against 
him,  namely,  because  he  had  never  been 
served  prior  to  the  granting  of  the  order  of 
October  27,  1909,  to  amend  the  process,  etc., 
and  therefore  the  Judge  had  no  power  at  that 
time  to  grant  the  same,  and  because  on  Oc- 
tober 16,  1909,  he  had  been  duly  granted  a 
total  divorce  from  his  wife  by  the  circuit 
court  of  Cabell  county,  W.  Va.,  of  which 
state  he  was  then  a  citizen,  she  being  duly 
served  by  publication,  and  petitioner  had 
set  up  such  defense  In  response  to  the  order 
to  show  cause  and  in  a  motion  by  him  to 
vacate  such  order.  The  petition  also  prayed 
tbat  the  oiforcement  of  the  Judgments  be  en- 
Joined. 

Upon  the  hearing  for  Interlocutory  injunc- 
tion, the  only  evidence  submitted  as  to  the 
"checking"  of  the  suit  for  alimony  and  coun- 
sel fees  was  an  affidavit  by  the  father  of  the 
attorney  for  the  petitioner  to  the  effect  that 
the  son  of  the  deponent  Informed  him  that 
the  alimony  proceeding  "was  on  the  calendar 


•For  other  cases  se*  suae  toplo  and  Mctlon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexea 


Digitized  byLjOOQlC 


Ga.) 


HICKS  T.  WILLIAIia 


647 


for  trial  some  time  during  the  November 
term  of  said  court,  and  that  he  was  sick, 
which  fact  was  true  to  deponent's  knowl- 
edge, and  he  wished  the  deponent  to  bare  the 
same  continued  on  account  of  his  absence, 
and  deponent  told  him  that  he  would  have 
some  one  in  the  ofiSce  to  attend  to  it  De- 
ponent says  that  on  the  occasion  he  Instruct- 
ed some  one  in  his  office  to  attend  to  the 
matter,  as  he  does  not  attend  the  rules,  and 
such  one  said  he  would  attend  to  the  mat- 
ter. Deponent  never  heard  anything  further 
about  the  case  for  a  long  time,  and  It  has 
passed  out  of  his  mind,  and  be  cannot  now 
recall  which  one  of  the  firm  he  directed  to 
attend  to  It;  but  he  Is  certain  some  one  to 
whom  he  gave  the  Instructions  did  attend  to 
It,  as  all  matters  pertaining  to  court  are 
looked  after  In  that  way." 

1.  Tbia  court  has  repeatedly  recognized  the 
right  of  the  trial  Judge,  where  there  was 
process  and  no  service,  but  some  legal  rea- 
son for  the  want  thereof,  to  pass  an  order, 
at  a  term  subsequent  to  the  appearance  term, 
amending  the  process  and  extending  the  time 
for  service.  Brandi  v.  Mechanics'  Bank,  50 
Ga.  413;  Dobbins  t.  Jenkins,  51  Ga.  203; 
Baker  v.  Thompson,  75  Ga.  164;  Allen  v.  Mu- 
tual Loan  &  Banking  Co.,  86  Ga.  74,  12  S. 
B.  265;  Lasslter  v.  Carroll,  87  Ga.  731,  13 
S.  E.  825;  Brunswlt*  Hardware  Co.  v.  Bing- 
ham, 110  Ga.  626,  35  S.  B.  772;  Cox  v.  Strick- 
land, 120  6a.  104,  47  S.  B.  912.  As  personal 
service  Is  necessary  In  a  proceeding  for  ali- 
mony and  counsel  fees 'based  ui)on  the  ground 
that  the  husband  and  wife  are  living  in  a 
bona  fide  state  of  separation  (Baldwin  v. 
Baldwhi.  116  Ga.  471,  42  S.  El.  727;  Stall- 
ings  V.  StalUngs,  127  Ga.  464,  66  S.  B.  469, 
9  L.  R.  A.  [N.  S.]  593;  Hood  v.  Hood,  130 
Ga.  610,  61  S.  B.  471,  19  L.  R.  A.  [N.  S.]  193), 
absence  of  the  defendant  from  the  state, 
thereby  ^yeventing  personal  service,  mani- 
festly constituted  sufficient  legal  reason  for 
the  delay  In  the  proceedings  against  him. 
Of  course,  the  writ  of  ne  exeat  had  to  be 
served  personally.  Therefore  the  Judge  dear- 
ly bad  the  right  to  pass  the  order  of  October 
27,  1909. 

2.  In  Phillips  v.  Taber,  83  Ga.  566  (4),  10 
S.  El  270,  It  was  held  that,  to  set  aside  a 
Judgment  for  defendant's  absence  by  reason 
of  providential  cause,  it  must  be  shown,  not 
only  that  he  was  absent  for  such  cause,  bat 
that  he  was  unable  to  notify  the  court  of 
his  condition.  Where  It  is  sought  to  set 
aside  a  Judgment  by  reason  of  the  absence 
of  the  defendant  and  his  attorney  on  ac- 
count of  the  serious  Illness  of  the  attorney, 
who  had  agreed  to  notify  the  defendant  to 
appear,  but  who  was  prevented  from  so  do- 
ing by  such  Illness,  it  should  appear  that  the 
attorney  was  unable  to  notify  the  court  of 
his  condition.  In  the  present  case  this  did 
not  appear,  but,  on  the  contrary,  the  attor^ 
ney,  while  unable  to  appear,  was  able  to  no- 
tify the  court  of  his  condition  and  made  a 


bona  fide  effort  to  do  so,  which  notice,  how- 
ever, appears  never  to  have  reached  the 
court  We  are  constrained,  therefore,  to 
hold  that  the  absence  of  the  defendant  and 
his  counsel  under  the  circumstances  stated 
was  not  sufficient  to  authorize  the  setting 
aside  of  the  Judgment  The  facts  of  this 
case  are  unlike  those  In  Howell  v.  Ware  & 
Harper,  133  Ga.  674,  66  S.  B.  884,  and  Robin- 
son V.  Carmichael,  134  Ga.  664,  68  S.  B.  582, 
wherein  it  was  shown  that  counsel  for  the 
defendant  was  not  only  unable  to  appear, 
but  was  so  HI  that  he  was  unable  to  notify 
the  court  of  his  condition. 

3.  The  court  therefore,  did  not  err  In  re- 
fusing to  grant  an  interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(136  OS.  433) 

HICKS  V.  WILLIAMS  et  aL 
(Supreme  Court  of  Georgia.     Nov.  19,  1910.) 

(SyUdbiu*  hy  the  Court.) 

1.  Habeas  Oobpus  (5  76*)— CnsroDT  or  Mi- 
nor Child— Sufficiency  of  Answeb. 

In  a  habeas  corpus  proceeding,  brought  by 
a  father  to  recover  the  custody  of  bis  minor 
child  from  its  maternal  grandparents,  the  an- 
swer alleged  that  "at  the  death  of  the  child's 
mother  *  *  *  the  said  child  was  sick  with 
typhoid  fever,  and  the  plaintiff  brought  it  to 
the  bouse  of  respondents,  and  gave  the  child 
to  respondents,  saying  that  be  could  not  look 
after  it."  and  ''proposed  to  respondents  that,  if 
they  would  take  the  child  and  care  for  it,  tbey 
might  have  it,  [which]  proposition  was  then  and 
there  accepted  by  respondents,  and  they  took 
the  little  sick  baby  and  nursed  it,  *  *  * 
paid  its  doctor's  bills,"  and  "have  given  said 
child  every  attention  it  needed."  Held,  that  the 
paragraph  of  the  answer  in  which  this  defense 
was  set  np  was  not  subject  to  demurrer  upon 
the  ground  that  it  did  not  set  forth  whether 
"said  contract  was  written  or  oral,  nor  •  •  • 
when  and  where  said  contract  was  made, 
*  *  *  and  was  not  sufficient  to  put  plaintiff 
upon  notice  as  to  the  terms  and  conditions  of 
said  alleged  contract." 

[Ed.  Note. — E\>r  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  67;  Dec.  Dig.  S  76.*] 

2.  Habeas  Cobpus  ({  99*)— Custodt  of  Mi- 
nor Cbiu). 

There  was  ample  evidence  to  support  a 
finding  that  the  plaintiff  had  entered  Into  a  con- 
tract with  respondents  whereby  he  released  to 
them  his  parental  control  over  his  child,  that  re- 
spondents had  complied  with  their  obligations 
under  such  contract,  and  were  able  to  do  so  in 
the  future,  and  that  they,  the  grandparents  of 
the  child,  were  fit  and  proper  persons  to  care 
for  it  and  rear  it.  The  judge,  therefore,  did  not 
abuse  his  discretion  in  awarding  the  custody  of 
the  child  to  the  respondents,  and  providing  in 
his  order  that  it  should  not  be  carried  beyond 
the  jurisdiction  of  the  court,  and  that,  when  it 
should  become  old  enough  to  enter  school,  the 
judgment,  upon  notice  to  either  side,  might  be 
reviewed,  and  the  question  of  the  proper  cus- 
tody of  the  child  reconsidered.  Slaves  v.  Fears, 
131  Ga.  820,  64  S.  E.  269. 

(Dd.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  84;  Dec.  Dig.  g  99;*  Parent 
and  Child,  Cent  Dig.  |S  4-32.] 

Error  from  Superior  Court  Haralson 
County;   Price  Bdwards,  Judge. 
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Habeas  corpus  by  L.  H.  Hicks  against  J. 
8.  Williams  and  another.  Judgment  tor  re- 
qpondeats,  and  plaintiff  brings  error.  Af- 
firmed. 

'Walt<>r  A.  Sims  and  Griffith  ft  Mathews, 
for  plaintiff  In  error.  6.  R.  Hutchens  and 
Robinson  ft  Edwards,  for  defendants  In  er- 
ror. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(Its  6a.  42S) 

WAIiL  T.  JONES,  Sheriff. 
(Supreme  Court  of  Georgia.     Noy.  19,  1910.) 

(8yllalu»  hu  the  Court.) 
i.  Cbihirai,  I.AW  (I  982*)— Sentihob— Shs- 

PSNBION. 

A  judge  of  the  superior  court  in  this  state 
has  no  authority  to  suspend  the  execution  of 
a  sentence  imposed  by  him  in  a  criminal  case, 
except  as  incidental  to  a  review  of  the  judg- 
ment under  which  the  sentence  is  imirased. 
Keal  T.  State,  104  Ga.  509.  30  &  E.  858,  42  U 
R.  A.  190,  69  Am.  St.  Rep.  175,  followed  in 
Gordon  v.  Johnson,  126  Ga.  584,  55  S.  E.  480. 
And  see  O'Dwyer  ▼.  Kelly,  133  Ga.  824,  67  S. 
EL  106. 

rE}d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2500,  2501;  Dec.  Dig.  S 
082.*] 

2.    SUBPKNSION  OF   SeWTENCB. 

Accordingly,  under  the  sentence  In  the  pres- 
ent case,  the  judge  did  not  err  in  refusing  to  dis- 
charge the  applicant  for  habeas  corpus  from  cus- 
tody of  the  sheriff. 

Error  from  Superior  Court,  Rabun  Coun- 
ty;  J.  J.  Klmsey,  Judge. 

Application  of  0.  C.  Wall  for  writ  of 
habeas  corpus  to  J.  H.  Jones,  Sheriff.  Ft'om 
the  Judgment  discharging  the  writ,  petition- 
er brings  error.     Affirmed. 

T.  L.  Bynum,  R.  E.  A.  Hamby,  and  W.  S. 
Paris,  for  plaintiff  In  error.  W.  A.  Char- 
ters, for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


036  Oa.  3«e) 

LOGAN  ft  ANDREWS  v.  CAMPBELL  ft 

ALFORD. 
(Supreme  Court  of  Georgia.    Nov.  18,  1910.) 

(SyUahu*  ly  the  Court.) 

1.  Injunction  (|  52*)— Cotting  of  Timbek. 
On  the  hearing  of  the  petition  of  Campbell 
&  Alford  against  Logan  &  Andrews  for  an  inter- 
locutory injunction  restraining  the  defendants 
from  cutting  the  timber  on  certain  designated 
lots  of  land  for  sawmill  purposes,  there  was  evi- 
dence submitted  sufficient  to  establish  the  follow- 
ing facts:  Mrs.  Finch,  being  the  owner  of  lots 
of  land  Nob.  216,  217,  218.  219,  and  all  of  lot 
182  except  40  acres  in  the  northeast  comer 
thereof,  all  in  the  twenty-eighth  district  of 
Sumter  county,  on  January  11,  1907,  conveyed 
the  same  to  the  British  &  American  Mortgage 
Company  to  secure  the  payment  of  a  loan  made 
by  the  company  to  her;    she  taking  from  the 


company  a  bond  for  reconveyance  upon  the  sat- 
isfaction of  the  loan.  There  was  a  stipulation 
in  such  security  deed,  whl<^  was  properly  re- 
corded January  16,  1907,  that  the  grantor 
should  "not  peirnit  waste,  and  especially  no  cut- 
ting of  timber,"  except  for  fences  and  firewood. 
On  November  18,  1906,  Mrs.  Finch,  in  consider- 
ation of  a  stated  sum  to  be  paid  for  each  l,00O 
turpentine  boxes  to  be  cut,  executed  a  lease  for 
three  years  (subsequently  extended  for  four 
years)  from  January  1,  1900,  under  the  terms  of 
which  she  sold  and  leased  to  D.  B.  L.  Powell, 
"his  heirs  and  assigns,"  all  the  timber  suitable 
for  turpentine  purposes,  growing  on  the  land  to 
which  she  had  previously  executed  a  security 
deed  to  the  mortgage  company ;  the  lease  au- 
thorizing the  lessee  to  use  such  timber  "for  tnr> 
pentine  purposes,  with  all  the  rights  and  privi- 
leges of  cutting,  dipping,  and  using  the  trees  on 
said  land  for  turpentine  purposes,  and  the  con- 
struction and  operation  of  all  necessary  tram 
roads  over  said  land,"  and  also  to  operate  hi* 
turpentine  distillery  on  the  land,  any  buildings 
erected  thereon  by  the  lessee  to  become  the  prop- 
erty of  the  lessor  upon  the  termination  of  the 
lease.  The  lease  was  properly  recorded  De- 
cember 4,  1908.  After  the  execution  of  tba 
lease,  Powell  began  to  operate  a  turpentine 
farm  on  the  land,  and  on  September  18, 1909,  he 
assigned  his  lease,  with  all  rights  thereunder, 
to  Campbell  &  Alford,  who  continued  to  op- 
erate such  farm.  The  mortgage  company  en- 
tered suit  against  Mrs.  Finch  on  the  notes  given 
by  her  for  the  loan  secured  by  her  deed  to  the 
company ;  and  she,  being  unable  to  pay,  and  de- 
siring to  save  further  expense  of  litigation,  and 
to  avoid  a  sherifTs  sale,  and  in  order  to  save 
something  out  of  the  land  for  herself,  before  the 
suit  bad  gone  to  judgment  entered  into  an  agree- 
ment with  Logan  &  Andrews,  under  which  they 
paid  to  the  mortgage  company  the  amount  due 
it  by  Mrs.  Finch  on  the  loan,  taking  from  the 
mortgage  company,  on  December  21,  1909.  a 
conveyance  to  the  land  In  question,  and  on  De- 
cember 27,  1909,  executing  to  Mrs.  Finch  a  bond 
to  make  ber  title  to  all  of  the  land  in  question, 
except  two  lots  thereof,  upon  the  payment  of  a 
note  for  a  stated  amount  given  by  her  to  them 
on  the  last-mentioned  date;  the  bond  containing 
the  following  stipulation:  "This  bond  for  titles 
does  not  include  the  timber  on  any  of  said  land, 
except  that  part  of  lot  218  that  lies  west  of  the 
home  of  the  said  Mrs.  Finch."  While  Campbell 
&  Alford,  under  the  lease  from  Mr*  B^incn  to 
Powell,  assigned  to  them,  were  carrying  on  their 
turpentine  business  on  the  land  in  question,  Lo- 
gan &  Andrews,  claiming  under  their  deed  from 
the  mortgage  company,  and  with  knowledge  that 
Campbell  &  Alford  were  operating  a  turpentine 
farm  on  the  land,  began  to  cut  the  timber  on 
the  land  for  sawmill  purposes  which  was  also 
suitable  for  turpentine  punMses,  to  the  irrepara- 
ble damage  of  Campbell  ft  Alford.  Beld,  that 
the  judf^  did  not  en  in  granting  an  interlocu- 
tory Injunction,  restraining  the  defendants  from 
cutting  and  removing  any  of  the  timber  in  dis- 
pute, suitable  for  turpentine  purposes.and  from 
in  any  manner  interfering  with  plaintiffs  in  the 
use  of  the  timber  for  such  purposes,  allowing 
the  defendants,  however,  to  cut  and  remove  the 
dead  timber. 

[Eld.   Note. — For  other  cases,  see  Injunction, 
Dec.  Dig.  f  52.*] 

2.  Pleading  (J  248*)— Amendment. 

The  petition  alleging  the  land  to  be  situ- 
ated in  the  Twenty-Ninth  district,  it  was  not 
error  to  allow  an  amendment  averring  that  it 
was  in  the  Twenty-ESghth  district,  when  the  al- 
legations of  the  petition  and  the  amendment 
considered  together,  clesrly  show  that  the  land 
referred  to  in  the  petition  was  that  on  whidi 
the  timber  claimed  by  both  the  plaintiffs  and  the 
defendants  was  standing.   Such   amendment  did 
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not  set  out  a  new  cause  of  action,  and  there 
was  no  effort  to  reform  the  lease,  so  as  to  make 
the  lessor  a  necessary  party. 

[Dd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  68ft-70e;  Dec.  Dig.  i  24a»] 

8.  LiANDU>BD    AND    TKNAHT   (S    74*)— LeaBKB— 
ASSIGNABILirr. 

The  lease  was  to  Powell  and  "Ui  assigns," 
and  therefore  was  assignable. 

(Ed.  Note. — For  other  cases,,  see  Landlord  and 
Tenant,  Cent  Dig.  {  221;  Dec.  Dig.  |  74.*] 

4.  Injunction  {§  128*)— Gkoundb— Irbkpara- 

BLE  DaMAOB. 

While  some  of  the  afBdarits  put  in  evidence 
by  the  plaintiffs  may  have  been  subject  to  objec- 
tion, as  stating  merely  the  opinion  of  the  affi- 
ants that  the  damages  to  plaintiffs  would  be  ir- 
reparable if  the  defendants  were  not  restrained 
as  prayed,  yet  as  there  was  ample  other  evi- 
dence as  to  irreparable  damages,  the  judgment 
granting  the  interlocutory  injunction  will  not 
be  disturbed. 

[Kd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  278:   Dec.  Dig.  i  12&»] 

I^ror  from  Superior  Court,  Sumter  Coon- 
ty;   Z.  A.  Llttlejohn,  Judge. 

Action  by  Campbell  &  Alford  against  Lo- 
gan &  AndrewB.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

Shlpp  &  Shlpp  and  W.  W.  Dykes,  for 
plaintiffs  In  error.  W.  T.  Lane,  for  defoid- 
ants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(135  Ga.  886) 

WOOD  T.  WOOD. 
(Supreme  Court   of  Georgia.     Nov.   19,   1910.) 

(Syllahui  hv  the  Court.) 

L  Appeal  and   Ekbob  ({   874*)  —  Review  — 
Scope- CoLLATEBAL  Pboceedings. 

Where  two  cases  were  pending  in  the  same 
court  between  the  same  parties,  and  upon  the 
call  of  the  first  a  motion  was  made  by  one  of 
the  parties  to  postpone  the  trial  of  it  until  the 
other  case  should  be  tried,  and  a  coantermotion 
was  made  to  dismiss  the  second  case,  the  ruling 
on  the  motion  to  dismiss  could  not  be  reviewed 
on  a  bill  of  exceptions  in  the  first  case.  To  per- 
.  mit  this  would  be  to  bring  up  two  distinct  cases 
by  one  bill  of  exceptions.  But  the  ruling  on  the 
motion  to  postpone  the  first  case  was  a  ruling  in 
such  case,  and  upon  the  bringing  of  the  first 
case  in  this  court  error  could  be  assigned  there- 
on as  one  of  the  rulings  in  that  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3530;   Dec.  Dig.  |  874.*] 

2.  Appeal  and  Erbob  (j  854*)  —  Review — 
Scope— Reasons  fob  Decision. 

Where  the  bill  of  exceptions  as  originally 
prepared  alleged  that  the  court  based  his  refusal 
to  postpone  a  case  upon  a  certain  reason,  but 
this  statement  was  stricken,  the  refusal  to 
postpone  will  not  be  tested  by  the  correctness 
of  that  reason  alone,  but  will  be  treated  as  a 
general  refusal. 

[Ed,  Note.— E\>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3402,  3427;  Dec.  Dig.  f 
854.*] 

3.  Postponement  Pbopeblt  Refused. 

So  treated,  no  abuse  of  discretion  in  the  re- 
fnsal  to  postpone  appears. 


4.  DivoBCK  (5  24*)  —  Grounds  —  CONVicnoR 

AND   IMPBISONMENT  FOB   CbIME. 

Under  the  decision  in  Holloway  ▼.  Hollo- 
way,  126  Ga.  459,  55  S.  E.  191,  7  L.  R.  A. 
(N.  S.)  272,  115  Am.  St  Rep.  102,  the  .convic- 
tion of  a  married  person  of  an  offense  involving 
moral  turpitude,  followed  b^  a  sentence  of  im- 
prisonment in  the  penitentiary  for  a  term  of 
two  years  or  longer,  gives  to  the  other  part^  to 
the  marriage  a  right  to  divorce;  and  this  right 
is  not  affected  by  an  executive  pardon  granted 
after  the  sentence  has  been  imiiosed.  7  L.  R.  A. 
(N.  S.)  273,  and  cases  cited  in  note. 

[B3d.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f  47 ;    Dec.  Dig.  $  24.*] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  between  C.  L.  Wood  and  Walter  3. 
Wood.  From  the  Judgment,  0.  L.  Wood 
brings  error.    Affirmed. 

Hiues  &  Jordan,  for  plaintiff  in  error.  Ool- 
quitt  &  Conyers,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(135  Oa.  423) 
CHESTER  T.  LANFORD. 
(Supreme  Court  of  Georgia.     Nov.  19,  1910.) 

(Syllalu*  (y  the  Court.) 

1.  Habeas    Cobpus    ({   80*)— PBOOEBDinaB— 
Amendment  of  Answer. 

The  ordinance  of  the  city  of  Atlanta  em- 
bodied in  City  Code,  §  1537,  is  not  exhaustive  on 
the  subject  of  penalties  which  may  be  imirased 
for  a  violation  of  the  same,  but  is  to  be  consid- 
ered in  connection  with  the  ordinance  embraced 
in  section  1779.  Therefore,  on  the  trial  of  an 
application    for    habeas   corpus,    involving    the 

?|uestion  of  the  legality  of  a  sentence  imposed 
or  a  violation  of  section  1537,  it  was  not  error 
to  allow  the  answer  of  the  respondent  to  be 
amended  by  setting  up  the  provisions  of  section 
1779,  for  the  purpose  of  having  the  same  consid- 
ered in  connection  with  those  of  section  1537, 
as  showing  authority  for  the  imposition  of  such  . 
sentence. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  71 ;   Dec.  Dig.  ^  80.*] 

2.  CiTT  Chabteb  Provisions. 

The  charter  of  the  city  of  Atlanta,  and  the 
provisions  of  the  ordinances  embodied  in  sec- 
tions 1537  and  1779  of  its  City  CJode,  passed 
under  such  charter,  give  authority  to  the  record- 
er, upon  conviction  of  a  person  charged  with 
keeping  within  the  city  spirituous,  fermented, 
or  malt  liquors  for  illegal  sale,  to  sentence  him 
to  pay  a  fine  of  $500  and  costs,  and,  in  default 
of  such  payment,  to  work  on  the  streets  or  pub- 
lic works  of  said  city  30  days,  'under  the  direc- 
tion of  the  superintendent  of  public  works. 
Lyons  v.  Collier,  125  Ga.  231,  54  S.  E.  183: 
Loeb  V.  Jennings,  133  Ga.  79(5  (1),  67  S.  R  101. 
Accordingly,  the  judge  of  the  superior  court 
did  not,  under  the  facts  of  this  case,  err  in  re- 
fusing to  discharge  the  plaintiff  in  error  from 
custody  under  the  writ  of  habeas  corpus. 

Error  from  Superior  Court;  Fulton  (bounty  ; 
J.  T.  Pendleton,  Judge. 

Habeas  corpus  by  R.  A.  Chester .  against 
T.  B.  Lanford.  From  a  Judgment  refusing 
the  writ,  plaintiff  brings  error.    AfBrmed. 


•For  otlier  cases  ie«  same  topic  and  section  NUMBSR  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  SerlM  *  Bap'r  Indaxw 


Digitized  by 


Ljoogle 


.■>50 


69  SOUTHEASTERN  REPOR^TER. 


(Ga. 


Jno.  W.  Cos  and  Barton  doad,  for  plain- 
tiff In  error.  Jas.  Ll  Mayson  and  W.  D.  ElllB, 
Jr.,  for  defendant  in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Jnstices  concur. 

(185  a*.  424) 

KEHR  et  al.  t.  FLOYD  &  00. 
(Sapreme  Court  of  Georgia.     Not.  19,  1910.) 

fSyttalut  by  the  Court.) 
AFFEAI.  and    E2BB0B   (|   1201*)— Fboceedinos 

IN   Lowes  Doubt  Afteb  Affibmance  of 

Judgment— AuENOHENT. 

After  a  general  demurrer  to  a  declaration 
has  been  sustained,  and  the  cause  dismissed, 
by  tlie  superior  court,  and  that  judgment  affirm- 
ed in  the  Supreme  Court,  without  condition  or 
direction,  the  declaration  ia  not  amendable. 
Central  R.  Co.  v.  Paterson,  87  Ga.  646, 13  S.  E. 
525 ;  Bennine  y.  Horkan,  123  Ga.  454,  51  S.  E. 
333:   Goldsmith  v.  Georgia  R.  Co.,  62  Ga.  543. 

(a)  Accordingly  it  was  not  erroneous  in  the 
present  case,  after  the  decision  of  the  Supreme 
Gourt,  and  before  the  remittitur  was  made  the 
judgment  of  the  superior  court,  for  the  judge 
to  refuse  to  allow  the  plaintiffs  to  reinstate  the 
case  in  the  superior  court  for  the  purpose  of  af- 
fording an  opportunity  to  amend  the  petition. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4677,  4678,  4680;  Dec.  Dig. 
g  1201.'] 

Error  from  Superior  Court,  Effingham 
Cdunty;   P.  K  Sea'brook,  Judge. 

Action  by  E.  O.  KAr  and  others,  by  next 
friend,  against  Floyd  &  Co.  Judj^ent  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  H.  Smith  and  R.  W.  Sheppard,  for  plaln- 
tlftlB  In  error.  OlgniUlat  &  Heldt  and  Travis 
Al  TrftTls,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(136  Ga.  42«) 

SOUTHERN  RX.  CO.  t.  BYRUM  &  KING 

et  al. 
(Supreme  Court  of  Georgia.     Not.  19,  1910.) 

(SylUlui  ly  the  Court.) 

Railboadb  (§  216»)— Spub  Tbaoks— Rioht  to 

Remove. 

Under  the  facta,  the  court  should  have  re- 
fused  a   temporary   injunction. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  %  713;   Dec.  Dig.  i  216.*] 

Error  from  Superior  Court,  Stephens  Ck>un- 
ty;  J.  J.  Klmsey,  Judge. 

Action  by  Byrum  &  King  and  others 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Byrum  &  King  filed  a  petition  to  the  rail- 
road commission,  alleging  that  they  applied 
to  the  Southern  Railway  Company  for  a  spur 
track  from  its  main  line  at  a  point  near 
Ayersville,  in  Stephens  county,  for  the  pur- 


pose of  estaMlshing  and  maintaining  a  brldc- 
yard  at  that  point ;  that  pursuant  to  this  ap- 
plication the  railway  company  agreed  with 
them  to  put  In  a  tracic  upon  the  payment 
by  them  of  a  certain  sum  of  money,  and 
upon  the  faith  of  this  agreement  they  pro- 
ceeded to  make  the  necessary  arrangements 
to  manufacture  brick  In  large  quantities; 
and  that  they  had  on  hand  a  large  quantity 
of  brick,  which  they  were  unable  to  profitably 
market,  except  over  the  spur  track  agreed 
to  he  built.  They  prayed  that  the  railway 
company  be  required  at  once  to  put  In  the' 
spur  track.  One  of  the  commissioners,  on 
November  25,  1907,  addressed  a  letter  to  the 
attorney  of  Byrum  &  King,  to  the  effect  that 
the  commission  had  decided  that  It  was  a 
dangerons  point  to  break  the  main  line  of  the 
track,  hnt  that,  Inasmuch  as  the  applicants 
had  Incurred  expense  upon  the  supposition 
that  they  had  a  valid  contract,  the  commis- 
sioners thought  the  railroad  comi>any  ought 
to  put  applicants  In  as  good  position  as  they 
were  before  Incurring  the  expense,  and  that 
the  authorities  of  the  railway  company  had 
promised  that  they  would  confer  with  appli- 
cants with  a  view  of  reaching  a  satisfactory 
agreement.  On  June  20,  1908,  Byrum  &  King 
and  the  Southern  Railway  Company  entered 
Into  a  written  contract  for  the  construction 
of  an  Industrial  spur  track  350  feet  long, 
which  contract  stipulated  that  It  was  to  con- 
tinue in  effect  for  the  full  term  of  one  year 
next  ensuing  from  and  after  Its  date,  and 
thereafter  until  either  party  shall  have  termi- 
nated the  same  by  serving  on  the  other  60 
days'  notice  In  writing  of  its  election  so  to 
do,  in  which  event,  upon  the  taking  effect 
of  such  notice,  the  railway  company  might 
discontinue  the  operation  of  such  industrial 
trade,  and  take  up  and  remove  the  same,  in- 
cluding the  fixtures,  therefrom  and  from  the 
right  of  way  appurtenant  thereto.  The  spur- 
track  was  built  under  this  agreement 

On  November  10,  1909,  the  railway  com- 
pany notified  Byrum  &  King  that  it  elected 
to  terminate  the  agreement  concerning  the 
construction  and  operation  of  an  industrial 
track  as  described  in  the  agreement,  and 
that  it  intended  to  discontinue  the  (q[>eratIon 
of  the  track  and  take  up  and  remove  the 
same  within  60  days  from  the  date  of  the 
sei-vlce  of  the  notice,  in  accordance  with  the 
terms  of  the  contract  Thereupon,  on  Decem- 
ber 30,  1099,  Byrum  &  King,  together  with 
Bird  Kenny,  Marlon  Edmonds,  W.  P.  Brown, 
and  W.  J.  Mays,  filed  their  petition  to  the 
railroad  commission,  alleging  that  In  1908, 
on  the  faith  of  the  promises  of  the  Southern 
Railway  to  put  In  the  spur  track  for  them 
on  its  main  line  near  AyesviUe,  Byrum  & 
King  constructed  a  plant  for  the  manufacture 
of  hrick  on  a  large  scale ;  that  the  railway 
company  falling  to  comply  with  their  prom- 
ises, Byrum  &  King  applied  to  the  railroad 
commission  for  an  order  compelling  them  to 
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construct  the  spur  track,  but  before  any  decl- 
,  slon  was  reached  on  their  petition  they  and 
the  railway  company  reached  an  agreement 
whereby  the  railway  company  was  to  con- 
struct a  q>ur  tra(^  and  a  spar  track  was 
constructed;  that,  notwithstanding  the  gen- 
eral depreciation  in  business,  Byrum  &  King 
had  shipped,  to  November  18th  of  the  cur- 
rent year,  125  car  loads  of  brick,  that  16 
car  loads  of  miscellaneous  freight  bad  been 
handled  at  that  switch,  and  that  they  were 
prepared  to  do  a  much  larger  business,  and 
had  already  manufactured  about  200,000  brick 
and  were  prepared  to  manufacture  large 
quantities.  Applicant  Bird  Kenny  alleged 
that,  believing  the  side  track  to  be  p«7na- 
nent,  he  had  bought  a  large  tract  of  timber 
near  It,  shipped  a  sawmill  outfit  over  the 
spnr,  and  had  located  a  sawmill,  and  was 
preparing  to  saw  the  timber,  and  that  It 
would  take  at  least  one  year  for  him  to  con- 
vert the  timber  Into  lumber;  that  be  would 
not  have  made  this  Investment,  If  he  had 
not  believed  the  track  to  be  permanent,  as 
this  Is  his  only  possible  shipping  point  Ap- 
plicants Eklmonds,  Brown,  and  Mays  alleged 
that  they  were  farmers,  and  that  it  was 
more  convenient  to  have  their  fertilizers  de- 
livered to  them  over  this  spur  track  than  at 
any  other  point  on  the  railroad.  It  was 
represented  In  the  petition  that  the  topog- 
raphy of  the  country  and  the  construction 
of  the  main  line  of  the  track  of  the  railway 
company  were  snch  that  the  maintenance  of 
the  spur  track  would  be  without  danger  to 
the  operation  of  the  railway  company's  cars 
at  this  point  They  alleged  that  the  railway 
company  had  served  notice  that  after  Jan- 
uary 3,  1910,  It  would  remove  the  spur  track, 
and  they  prayed  that  the  railroad  commis- 
sion Interfere  to  prevent  the  raUway  com- 
pany from  discontinuing  the  spur  track  at  the 
time  mentioned.  The  railroad  commission 
passed  an  order,  reciting  that  it  was  danger- 
ous to  the  travel  and  transportation  of  the 
railway  company  to  maintain  the  spur  track 
at  this  point  and  denying  the  prayers  of  the 
petition.  Whereupon  the  applicants,  whose 
petition  had  been  denied  by  the  railroad  com- 
mission, filed  a  suit  In  the  superior  court, 
alleging  substantially  the  same  facts,  and 
praying  that  the  railroad  company  be  per- 
petually enjoined  from  removing  the  spur 
track.  On  the  interlocutory  hearing,  the 
court  passed  an  order  restraining  the  rail- 
way company  from  removing  the  spur  track, 
and  exertion  is  taken  to  this  judgment 

Fermor  Barrett  and  A.  O.  &  -Julian  Mc- 
Curry,  for  plaintiff  In  error.  J.  B.  Jones,  for 
defendants  in  error. 

BVANS,  P.  J.  (after  stating  the  facts  as 
atwve).  We  do  not  think  it  necessary  to  en- 
ter into  a  discussion  as  to  what  extent  the 
order  of  the  railroad  commission  may  pre- 
clude the  applicants  from  appealing  to  the 
courts  to  obtain  the  same  relief  which  was 
denied  to  them  by  the  railroad  commission. 


for  the  reason  that  under  the  evidence  be- 
fore the  Judge  the  plalntiflls  failed  to  make  a 
case  entitling  them  to  the  relief  sought  As 
to  Byrum  &  King  It  is  clear  that  the  spur 
track  was  constructed  by  virtue  of  an  agree- 
ment between  them  and  the  railway  com- 
pany, wherein  it  was  stipulated  that  the 
railway  company  would  have  the  right  to  re- 
move the  spur  track  at  the  expiration  of  one 
year,  or  thereafter,  upon  giving  them  60 
days'  notice  to  that  effect.  The  benefits 
which  accrued  to  them  from  the  construction 
of  the  spur  track  were  by  virtue  of  the  con- 
tract, which  authorized  the  suspension  of 
these  benefits  at  fL  particular  time.  Hav- 
ing contracted  that  the  spur  track  might  be 
removed,  they  cannot  complain  that  the  rail- 
way company  Is  proceeding  to  avail  itself  of 
its  contractual  right  to  remove  the  spur 
track. 

The  only  claim  which  three  of  the  plain- 
tiffs set  up  for  the  continuance  of  the  spur 
track  Is  that  of  convenience,  and  not  of  loss ; 
and  manifestly  they  have  no  right  to  Inter- 
fere with  the  railway  company  In  the  oper- 
ation of  its  line  of  road.  The  remaining 
plaintiff.  Bird  Kenny,  does  not  in  terms  ad- 
mit knowledge  that  the  spur  track  was  built 
under  a  contract  with  Byrum  &  King;  yet 
in  his  petition  to  the  railroad  commission,  as 
well  as  in  his  petition  to  the  superior  court 
allegations  are  made  and  arguments  advanc- 
ed to  support  the  contention  that  the  spur 
track  should  be  made  permanent,  independ- 
ently of  the  contract  under  which  it  was  con- 
structed. He  was  aware  that  the  railway 
company  int«ided  to  take  up  the  spur  track, 
under  Its  agreement  with  Byrum  &  King,  at 
the  time  be  filed  his  petition  in  the  superior 
court;  and  yet  he  does  not  negative  any 
knowledge  that  the  spur  track  came  into  ex- 
istence by  virtue  of  a  contract  with  Byrum 
&  King.  He  Joined  with  Byrum  &  King  In 
the  petition  before  the  railroad  commission, 
and  later  before  the  superior  court  Re  was 
fully  aware  of  their  contention  that  the  spur 
track  was  established  by  contract,  and  could 
be  removed  in  accordance  with  its  terms,  but 
insisted  that  under  the  special  circumstances 
the  railroad  commission  should  make  it  per- 
manent It  was  incumbent  upon  him,  In  his 
effort  to  interfere  in  the  Internal  manage- 
ment of  the  railway  company's  business,  to 
show- all.  the  facts  entitling  him  to  relief; 
and  where  the  contention  of  the  railway 
company  before  the  railroad  commission,  and 
the  court  on  interlocutory  hearing,  was  that 
the  spur  track  was  established  by  agreement 
which  authorized  Its  discontinuance  on  no- 
tice, and  he  docs  not  undertake  to  deny 
knowledge  of  such  fact,  but,  on  the  other 
hand.  Joins  in  the  petlUoh  with  the  other 
party  to  the  contract,  who  is  undertaking  to 
get  relief  outside  of  the  same,  we  think  that 
he  has  not  made  such  a  case  as  would  entitle 
him  to  be  treated  other  than  as  his  coplaln- 
tlffs,  who  are  parties  to  the  contract 

We  therefore  think  that  the  court  abosed 
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Ills  discretion  In  holding  that  the  railroad 
company  should  be  enjoined  from  removing 
the  track,  according  to  the  terms  of  the 
agreement  by  virtue  of  which  it  was  orig- 
inally laid  down. 

Judgment  reversed.  All  the  Justices  oon- 
cur. 

(135  Oa.  42») 

LANHAM  V.  HENRY  et  aL 
(Supreme  Court  of  Georgia.    Nov.  19,  1910.) 

(Syllabui  hy  tAe  Court.) 
Mines  and.  Minebals  (§  35*)— Oonvbtanck 

— CONSTBUOnON. 

The  granting  clause  of  an  instrument, 
made  and  executed  as  a  warranty  deed,  was 
as  follows:  The  grantor,  for  and  m  considera- 
tion of  a  stated  sum  of  money,  the  receipt  of 
which  is  acknowledged,  "hath  granted:  bargain- 
ed, sold,  and  conveyed,  and  doth  by  these  pres- 
ents grant,  bargain,  sell,  and  convey,  unto  the 
said  [grantee],  his  heirs  and  assigns,  all  the 
metallic  ore  and  mineral  interest  of  every  de- 
scription, and  all  ore  and  mineral  of  every  kind 
and  quality,  that  [is]  on,  in,  or  upon,  or  may  be 
found  in  or  upon,  a  certain"  described  lot  or 
parcel  of  land,  "with  the  exclusive  right  and 
privilege  of  entering  upon  the  said  premises  at 
any  time  hereafter  to  dig  and  mine  for  ore  and 
mineral  of  every  description,  including  stone, 
wheresoever  the  same  may  be  found,  or  where- 
soever the  said  [grantee]  may  deem  proper  to 
excavate  for  the  same,  and  to  take  out  and  re- 
move, ship,  sell,  have,  and  dispose  of  all  min- 
erals and  metallic  ore  of  every  description  found 
in  or  upon  the  aforesaid  described  premises, 
with  the  ri^ht  of  ingress  and  egress  to  and 
from  the  mine  in  every  direction,  the  water 
privilege  for  washing  ore,  and  the  right  of  erect- 
ing small  houses  for  the  accommodation  of  hands 
employed  in  wolfing  the  mine,  and  also  the 
right  of  removing  the  said  buildings  or  houses, 
and  to  have  the  right  and  privilege  of  pur- 
chasing the  said  premises  at  any  time  within 
25  years  from  the  date  hereof  for  the  sum  of 
$600,  payable  in  cash  on  delivery  of  deed  to 
same."  The  habendum  clause  was  as  follows: 
"To  have  and  to  hold  the  aforesaid  metallic  ore 
and  mineral  interest,  with  all  the  rights  and 
privileges  herein  granted  as  aforesaid,  unto  him, 
the  said  [grantee],  his  heirs  and  assigns,  to- 
gether and  singular  the  rights,  members,  and 
appurtenances  thereof  to  the  same  belonging, 
to  his  and  their  use,  benefit,  and  behoof  forever 
in  fee  simple."  Held,  that  this  instrument  did 
not  constitute  a  lease  of  the  mineral  interests 
in  the  land  for  the  period  of  25  years,  nor  a 
mere  option  or  right  to  purchase  such  interest 
within  that  period  for  the  sum  of  $600,  payable 
in  cash;  but  it  conveyed  to  the  grantee  the  ab- 
solute title  to  all  the  minerals  described  in  the 
land,  together  with  the  right  to  purchase  all  the 
remaining  interest  therein  at  any  time  within 
25  years  from  the  date  of  the  instrument  for 
such  a  cash  consideration.  Accordingly  the 
trial  judge  did  not  err  in  overruling  the  general 
demurrer  to  the  petition,  which  is  the  only  point 
referred  to  in  the  brief  of  evidence  for  plaintiff 
in  error. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent.  Dig.  {{  153-165;  Dec.  Dig.  § 
55.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Pite,  Judge. 

Action  by  Mrs.  C  A.  Henry  and  others 
against  \V.  A.  Lanham.  Judgment  for  plain- 
MITs,  and  defendant  brings  error.     Affirmed. 


Mundy  &  Mundj  and  Jno.  S.  Norrls,  for 
plaintiff  in  error.  Paul  F.  Akin  and  Neel  A 
Peeples,  for  defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(136  Ga.  S») 
PARROTT  T.  SMITH. 
(Suprane  Court  of  Georgia.     Nor.  16;  1910.) 

(Syttalnt  hv  the  Court.) 

1.'  Abateuen;:  and  Revival  (S  4*)— Anothkk 
Action  Pending  —  Idkntitt  of  PABma 
and  Cause  of  Action. 

The  court  did  not  err  in  overruling  the  plea 
in  abatement ;  it  appearing  that  the  former 
suit,  the  pendency  of  which  was  relied  on  as  a 
basis  for  the  plea  In  abatement,  was  not  for  the 
same  cause  of  action,  nor  between  the  same  par- 
ties. 

[EM.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  J  25;  Dec  Dig.  i  4.»] 

2.  Pleadins  (§  8*)— Mattebs  or  Fact  ob  Cow- 

CLUSIONS— FbAUD. 

A  paragraph  of  the  plaintiff's  petition,  in 
which  it  is  attempted  to  charge  fraud,  but  where 
there  are  no  specific  allegations  of  acts  of  fraud 
to  show  its  existence,  should  be  stricken  upon 
special  demurrer  attacking  the  paragraph  for 
its   indefiniteness. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  28% ;   Dec  Dig.  §  &.*] 

3.  Husband  and  Wife  (8  138*)— Patmbnt  of 
Husband's  Debt  bt  wife. 

Where  a  stock  of  goods  was  sold  to  a  bus- 
band  under  a  contract  of  purchase,  and  the 
wife's  money  was  used  to  discharge  the  hus- 
band's obligations  for  the  purchase  of  the  same, 
and  the  vendor  knew  that  the  money  with  which 
payment  was  made  by  the  husband  was  tlie  pro- 
ceeds of  a  part  of  the  separate  estate  of  the  wife, 
this  was  a  payment  of  the  husband's  debt  by 
the  wife,  although  the  sale  was  made  for  a  cash 
consideration,  and  the  delivery  of  the  goods  and 
the  payment  of  the  money  therefor  were  con- 
currently made;  and  upon  a  suit  therefor  the 
wife  could  recover  from  the  vendor  the  amount 
thus  paid. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Out  Wg.  S  637 ;  Dec  Dig.  {  138.*] 

Error  from  Superior  (3ourt,  Taylor  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  Mrs.  G.  V.  Parrott  against  L. 
H.  Smith.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

O.  M.  Ciolbert,  W.  W.  Dykes,  and  Oarson  & 
McCutchen,  for  plaintiff  in  error.  W.  D. 
Crawford,  for  defendant  in  error. 

BECK,  J.  Mrs.  G.  V.  Parrott  brought 
suit  against  Ll  H.  Smith  to  recover  $2,650, 
which  sum  of  money  was  the  proceeds  of  a 
part  of  her  separate  estate,  and  which  she 
alleged  that  her  husband  used  in  the  pay- 
ment of  his  debt  to  U  H.  Smith,  and  that  the 
defendant  knew  that  this  money  so  used  be- 
longed to  petitioner,  and  was  the  proceeds 
arising  from  the  sale  of  her  property.  It 
was  alleged  that  after  certain  negotiationB 
were  had  In  reference  to  the  sale  by  Smith 
of  a  stock  of  goods  to  O.  W.  Parrott,  the 
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sale  and  purchase  of  the  stock  of  goods  was 
agreed  upon;  it  being  understood  that  at  the 
time  of  the  delivery  of  the  goods  the  pur- 
chase price  should  be  paid.  At  the  first 
trial  of  the  case  there  was  a  verdict  in  fa- 
vor of  the  plaintiff,  which  was  set  aside, 
and  a  new  trial  granted.  Upon  the  second 
trial  the  Jury  rendered  a  verdict  in  favor 
of  the  defendant  The  defendant  filed  a  plea 
in  abatement,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  have  and  maintain 
her  suit,  "for  that  on  the  10th  day  of  De- 
cember, 1904,  there  was  filed  In  said  su- 
perior court  of  Taylor  county  a  suit  or  peti- 
tion in  favor  of  said  plaintiff  against  this 
defendant;  that  said  suit  is  between  the 
same  parties.  In  the  same  court,  and  involv- 
ing the  same  issue,  subject-matter,  or  cause 
of  action  as  this  suit;  and  that  the  same 
was  pending  at  the  time  of  filing  of  the 
above-stated  suit,  and  the  same  is  pending 
in  said  court,  undetermined."  The  plea  in 
abatement  was,  after  hearing  the  evidence, 
overruled;  and  to  this  ruling  exception  was 
taken.  The  defendant  also  filed  a  demurrer 
to  the  petition,  on  several  groimds,  which 
was  overruled,  and  he  excepted.  He  answer- 
ed that  he  was  paid  the  sum  of  $2,050,  as 
alleged,  for  a  stock  of  goods,  but  that  this 
sum  was  a  cash  consideration  for  said  stock, 
paid  simultaneously  with  .the  delivery  of  the 
stock  of  goods,  according  to  the  contract  for 
the  sale  of  the  goods,  and  that  he  did  not 
receive  the  sum  in  payment  of  any  debt  of 
C.  W.  Parrott  The  defendant  also  denied 
that  he  knew  that  the  money  paid  him  by 
C  W.  Parrott  was  the  proceeds  of  the  sale 
of  plaintiff's  property,  and  denied  as  well  all 
allegations  in  the  petition  charging  fraud 
and  collusion  between  petitioner's  husband 
and  the  defendant. 

1.  The  court  did  not  err  in  overruling  the 
plea  in  abatement  It  appears,  from  exami- 
nation of  the  record. of  the  case  which  con- 
stituted the  basis  of  the  plea  in  abatement, 
that  the  former  suit  was  brought  by  C.  W. 
Parrott  to  recover  damages  of  L.  H.  Smith, 
sustained  in  consequence  of  fraudulent  rep- 
resentations made  by  the  latter  as  to  the 
character  of  the  stock  of  goods  and  the 
value  of  certain  fixtures  and  accounts,  which 
were  included  in  the  coutract  of  sale  and 
purchase  alleged  to  have  been  made  between 
the  plaintiff  and  the  defendant  To  that  pe- 
tition the  defendant  filed  an  answer,  denying 
the  charges  of  fraud  and  misrepresentations, 
and  denying  that  he  had  ever  traded  with 
C.  W.  Parrott  or  sold  him  a  stock  of  goods, 
but  alleging  that  he  sold  them  to  Charles  W. 
Parrott  and  Mrs.  G.  V.  Parrott  jointly,  and 
that,  after  being  paid  $2,650,  C.  W.  Parrott 
and  Mrs.  G.  V.  Parrott  executed  and  de- 
livered to  him  their  Joint  promissory  note 
for  $1,256.70,  and  that  Mr.  and  Mrs.  Parrott 
were  also  indebted  to  him  Jointly  on  account 
In  the  sum  of  $469.89.  He  prayed  that  Mrs. 
G.  V.  Parrott  be  made  a  party  plaintiff  to 
the  petition,   and   that  he   have  Judgment 


against  them  for  the  amount  of  the  note  and 
their  open  account  Mrs.  G.  Y.  Parrott  was 
made  a  party  plaintiff,  as  prayed.  It  is  evi- 
dent from  a  statement  of  the  former  suit 
that  It  was  not  between  the  same  parties, 
nor  for  the  same  cause  of  action,  as  the  case 
of  Mi-B.  G.  V.  Parrott  against  L.  H.  Smith. 
In  the  latter  case  the  wife  is  seeking  to  re- 
cover from  the  defendant  a  sum  of  money 
which  she  alleges  is  the  proceeds  of  the  sale 
of  her  separate  property,  alleging  that -her 
money  had  been  used  and  paid  by  her  bus- 
band  upon  his  debt  to  the  defendant,  who 
had  knowledge  of  the  facts;  while  the  for- 
mer suit  as  already  stated,  was  brought  by 
the  husband,  O.  W.  Parrott  to  recover  dam- 
ages sustained  in  consequence  of  fraud  and 
misrepresentations  of  the  defendant  L.  H. 
Smith,  in  regard  to  the  character  and  quality 
of  the  goods  and  the  value  of  certain  fixtures 
and  choses  in  action,  Mrs.  Parrott  being 
made  a  party  plaintiff  at  the  prayer  of  the 
defendant.  In  order  tliat  be  might  enforce 
against  both  the  husband  and  wife  a  judg- 
ment based  upon  the  open  account  and  prom- 
issory note,  upon  which,  as  he  contended,  the 
plaintiffs  were  jointly  liable. 

2.  The  seventh  paragraiA  of  the  petition 
charges  the  practice  of  fraud  by  means  of 
"a  colorable  scheme"  planned  and  executed 
by  the  defendant  Smith,  and  the  husband 
of  the  plaintiff,  but  sets  forth  no  facts  show- 
ing fraud  or  the  existence  of  a  colorable 
scheme;  and  the  court  should  have  sustained 
a  special  demurrer  criticising  this  paragraph 
of  the  petition  on  the  ground  that  It  "alleges 
fraud,  but  sets  forth  no  specific  acts  of 
fraud."  The  other  grounds  of  special  de- 
murrer were  properly  overruled. 

3.  While  there  are  numerous  grounds  of 
the  motion  for  a  new  trial,  none  of  them 
show  ground  for  reversal  of  a  Judgmmt  re- 
fusing a  new  trial,  nor  merit  special  atten- 
tion, except  those  dealing  with  the  portions 
of  the  court's  charge  which,  in  effect,  deny 
a  right  to  the  plaintiff  to  recover  In  case  it 
should  appear  that  the  delivery  of  the  stock 
of  goods  to  C.  W.  Parrott  the  husband  of 
plaintiff,  upon  the  completion  of  the  inven- 
tory, and  the  payment  of  the  agreed  pur- 
chase prlce^  were  to  be  concurrent  acts.  It 
Is  evident  from  those  portions  of  the  charge 
which  deal  with  this  phase  of  the  case,  that 
the  court  below  was  of  the  opinion  that.  If 
the  wife's  money  derived  from  the  sale  of 
her  separate  estate  was  used  by  the  husband 
to  pay  for  the  goods  under  a  contract  made 
for  their  purchase  at  the  time  of  the  deliv- 
ery, no  debt  existed  upon  his  part  to  the  ven- 
dor of  the  goods,  within  the  moaning  of  the 
term  "debt"  as  used  where  the  law  prohibits 
the  use  of  the  wife's  money  or  property  to 
discharge  the  debt  of  the  husband.  Thus 
the  court  charged,:  "If  a  contract  of  pur- 
chase was  made,  and  under  the  terms  of  the 
contract,  referring  now  to  the  contract  in 
question  testified  about,  if  under  the  con- 
tract, under  the  terms  of  that  contract,,  tbs 


Digitized  byLjOOQlC 


554 


69  SOUTHEASTERN  REPORTER. 


(Ga. 


title  remained  In  Smith  until  the  purchase 
price  was  paid,  then  Parrott  owed  no  debt 
to  Smith,  and  the  plaintiff  cannot  recover, 
unless  there  was  undue  influence.  It  Is  for 
you  to  say,  however,  what  was  the  contract, 
and  whether  Parrott  received  the  goods  and 
created  a  debt  'before  the  payment  of  the 
money,  or  whether  It  was  coincident,  or 
at  the  same  time."  This  view  of  the  law 
was  erroneous ;  and  so  much  of  the  charge 
of  the  court  as  contained  Instructions  em- 
bodying this  view  of  the  law  was  harmful 
error  as  against  the  plaintiff.  We  express  no 
opinion  as  to  whether  the  evidence,  or  the 
preponderance  of  the  evidence,  shows  that 
O.  W.  Parrott  individually  bought  the  stock 
of  goods,  or  whether  it  was  sold  jointly  to 
Oi  W.  Parrott  and  his  wife;  but  if  it  was 
sold  to  C.  W.  Parrott  Indlvidnally,  and  not 
as  agent  of  his  wife,  and  C.  W.  Parrott  used 
his  wife's  money  to  pay  for  the  goods  so 
purchased,  and  the  vendor  had  Icnowledge  of 
the  fact  that  the  money  thus  paid  was  the 
property  of  the  wife,  a  part  of  her  separate 
estate,  then  such  a  payment  was  to  dis- 
charge a  debt  of  the  husband  with  the  wife's 
IH-operty,  and  the  vendor  would  be  liable 
upon  suit  by  the  wife  to  recover  the  money 
so  paid.     Chappell  v.  Boyd,  61  6a.  662. 

Judgment  reversed  on  each  bill  of  excep- 
tions.    All  the  Justices  concur. 


(136  Oa.  390) 

KUHNEN  T.  (POSTAL  TELEGRAPH 

CABLE  CO. 

(Supreme  Court  of  Georgia.    Nov.  18,  1910.) 

(Stflldbu*  hy  the  Court.) 
New  Tbiai,  ({   78*)  —  Successivi  Appuoa- 

TIONS. 

The  rule  that  where  there  have  been  two 
concurrent  verdicts  for  the  plaintiff  on  the 
same  state  of  facts,  and  where  no  error  of 
law  is  alleged  to  have  been  committed  on  the 
last  trial,  and  where  under  the  evidence  the  ver- 
dict is  not  manifestly  wrong,  the  trial  judge 
should  not  grant  a  second  new  trial  (Gregonr 
V.  Georgia  Granite  Railroad  Co.,  132  Ga.  587, 
64  S.  E.  686),  is  applicable  only  where  there 
have  been  two  new  trials  granted  by  the  trial 
judge  in  the  exercise  of  his  discretion. 

(a)  Thus,  where  a  plaintiff  recovers  a  verdict, 
which  the  trial  court  refuses  to  set  aside  on 
motion,  and  the  refusal  to  grant  a  new  trial  is 
reversed  by  the  Supreme  Court  because  of  er- 
rors of  law  committed  in  the  charge,  the  new 
trial  thus  obtained  does  not  come  from  the  exer- 
cise of  the'  discretion  of  the  trial  judge;  and 
therefore,  if  on  the  second  trial  the  plaintiff 
again  prevails  on  substantially  the  same  state 
of  facts,  and  the  court  grants  a  new  trial  upon 
a  motion  which  does  not  complain  that  any  er- 
ror of  law  had  been  committed,  the  second  new 
trial  is  the  first  exercise  of  the  discretion  of  the 
trial  judge,  and,  where  the  evidence  does  not 
demand  the  verdict,  the  judgment  granting  a 
new  trial  will  not  be  disturbed  by  this  court. 

[BM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  §  7a  •] 

Error    from    Superior    Court,    Habersham 
County;  J.  J.  Kimsey,  Judge. 
Action  by  M.  Kuhuen  against  the  Postal 


Telegraph  Cable  Company.  There  was  a 
verdict  for  plaintiff,  who  appeals  from  a 
Judgment  granting  a  new  trIaL    Affirmed. 

J.    C.    Edwards,    for    plaintiff   In    error. 
Howard  Thompson   and   Anderson,   Felder, ' 
Rountree  &  Wilson,  for  defendant  In  error. 


EVANS,   P.  J.     Judgment  affirmed. 
the  Justices  concur. 


All 


(135  Oa.  4U) 
McWILLIAMS-RANKIN  CO.  T.  THOMP- 
SON. 
(Supreme  Court  of  Georgia.    Nov.  19,  1910.) 

(Bvllabut  by  the  Court.) 

EIZEIIPTIONS     (I    98*)  —  WaIVSB  —  RiOBTB  ,0F 

OwDiTOE— Injunction— Receiveb. 

The  bill  of  exceptions  complains  of  the  re- 
fusal of  the  judge  to  grant  an  interlocutory  in- 
junction and  appoint  a  receiver.  The  defend- 
ant did  not  demur  or  answer,  and  the  decision 
was  based  on  the  uncontradicted  allegations  of 
the  petition  and  evidence  offered  in  support 
thereof.  From  these  it  appeared  that  the  plain- 
tiff received  from  the  defendant  three  promis- 
sory notes,  amounting  in  the  aggregate  to  |56.- 
54,  each  containing  the  usual  homestead  waiver, 
and  that  afterwards  the  defendant,  being  insol- 
vent and  having  no  property,  except  certain  per- 
sonalty consisting  of  a  stock  of  goods  of  a 
perishable  nature,  caused  it  to  be  set  apart  as 
a  homestead,  and  thereafter  proceeded  to  sell 
the  same  to  variooa-  persons,  who  would  con- 
sume the  same,  thus  putting  it  out  of  the  reach 
of  the  plaintiff.  Without  having  a  judgment  or 
other  lien,  the  suit  was  brought  on  the  promis- 
sory notes.  After  allegations  in  substance  as 
above  set  forth,  the  petition  contained  prayers 
for  process,  for  a  decree  subjecting  the  property 
to  the  payment  of  the  debt,  and  that  the  de- 
fendant be  enjoined  from  using  or  disposing  of 
any  of  the  property,  and  a  receiver  be  apiioint- 
ed  to  seize  and  hold  the  property  sobject  to 
the  judgment  of  the  court,  and  that  the  plain- 
tiff have  such  other  equitable  relief  as  might 
seem  proper.  Held,  the  judgment  refusing  to 
enjoin  the  defendant  and' appoint  a  receiver  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Exemptioqa, 
Cent.  Dig.  |  121 ;    Dec.  Dig.  {  98.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  McWilllams-Rankln  Com- 
pany against  S.  L.  Thompson.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

O.  C.  Hancock,  for  plaintiff  in  error.  S. 
W.  Hatcher,  for  defendant  in  error. 

ATKiINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


OX  Oa.  42S> 
SMITH  V.  NEWBERRr. 
(Supreme  Court  of  Georgia.    Nov.  19,  19104 

CSylJobtM  by  the  Court.) 

Injunction  (g  135*)— Disckbtiok  ow  Coobi. 

On  an  interlocutory  bearing  to  enjoin  the 

cutting  of  timber,  where  it  appeared  that  the 
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plaintiff  and  defendant  derived  their  titI6  from 
a  common  grantor  as  abutting  landowners,  and 
where  the  chief  contention  was  as  to  the  loca- 
tion of  the  lioundaries  between  the  coterminous 
landowners,  and  as  to  the  truth  of  which  the 
evidence  was  in  conflict,  the  judge  did  not 
abuse  his  discretion  by  restraining  the  defend- 
ant from  cutting  the  timber  upon  the  land  ac- 
cording to  the  boundaries  as  defined  bj  the  evi- 
dence  submitted   hj  the  defendant. 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S  304;   Dec.  Dig.  f  135.*] 

Error  from  Superior  Oourt,  Bibb  Cotmty; 
W.  H.  Felton,  Judge. 

Action  (between  W.  L.  Smith  and  M.  J. 
Newberry.  From  the  Judgment,  Smith  brings 
error.    Affirmed. 

H.  A.  Mathews,  for  plaintiff  in  error.  L. 
D.  Moore,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(US  0».  408) 

MILLE3R  T.  A.  M.  WATSON  k  00. 
(Supreme  Ct>urt  of  Georgia.     Nov.  19,  1910.) 

(Svllalnu  Iv  the  Court.) 

JtrDaMENT  (f  619*)-— CotLATKBAL  ATTACK— EX- 
ECUTION—AFFIDAVIT  OF  ILLEOAUTT. 

In  a  suit  pending  in  the  superior  court  for 
injunction  and  .damages,  a  restraining  order  was 
granted,  and  the  defendant  was  allowed  by  the 
order  to  dissolve  it  bv  ezecntini>  and  filing  in 
the  court  a  bond  for  the  eventual  condemnation 
money.  In  pursuance  of  the  order  a  bond  was 
executed  and  filed.  Several  years  afterward  the 
plaintiff  recovered  and  entered  judgment  against 
the  defendant  and  his  sureties.  When  it  was 
attempted  to  enforce  the  judgment  against  one 
of  the  sureties,  by  levy  of  the  execution  on  liis 
property,  be  resisted  it  by  filing  an  affidavit  of 
illegality,  the  ground  of  which  was  his  alleged 
discharge  as  a  surety  by  the  plaintiff  for  a  valu- 
able consideration  at  a  day  subseguent  to  the 
filing  of  tlie  bond,  but  antecedent  to  the  judg- 
ment. On  the  trial  the  judge  dismissed  the 
affidavit  of  illegality,  on  demurrer,  on  the  ground 
tliat  it  soui^t  to  go  behind  the  judgment.  Held, 
that  there  was  no  error  in  the  ruling  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  963;    Dec.  Dig.  {  519.*] 

Error  from  Superior  Court,  Thomas  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Affidavit  of  illegality  between  A.  M.  Wat- 
son ft  Co.  and  W.  M.  Miller.  From  a  judg- 
taeat  dismissing  the  affidavit,  defendant 
brings  error.    Affirmed. 

In  a  suit  pending  in  the  superior  court  for 
injunction  and  damages,  in  October,  1901,  ,a 
restraining  order  was  granted,  which  also 
provided  that  it  might  be  dissolved  by  the 
defendant  giving  a  bond  for  the  eventual 
condemnation  money.  On  the  same  day  the 
defendant,  as  principal,  with  two  others,  as 
security,  executed  and  filed  a  bond  and  dis- 
solved the  restraining  order.  In  1907  the 
plaintiff  recovered  in  the  equity  suit  and  en- 
tered Jtidgment   against   the  defendant   and 


the  sureties  on  his  bond.  Execution  lssue« 
and  was  levied  on  the  property  of  one  of  th^ 
sureties,  to  the  enforcement  of  which  the 
surety  Interposed  an  affidavit  of  illegality, 
setting  up,  among  other  things,  that  in  1902. 
which  was  after  the  execution  of  the  bond 
and  before  the  Judgment  was  entered  against 
Um,  the  surety  entered  Into  a  contract  witb 
the  plaintiff  by  the  terms  of  which  it  was 
agreed  that  he  should  negotiate  a  sale  of  cer- 
tain land  for  the  plaintiff,  and  as  compensa- 
tion for  his  services  in  negotiating  a  sale  the 
plaintiff  would  release  and  fully  discharge 
him  from  any  and  all  liability  as  surety  on 
the  bond;  that,  relying  upon  this  contract, 
the  surety  performed  the  services,  and 
through  his  efforts  the  plaintiff,  on  the  2Sth 
day  of  April,  1902,  did  sell  the  land  at  the 
price  charged  by  him,  and  the  surety  thence- 
forward considered  himself  released  from  ail 
liability  and  obligation  on  the  bond,  and  not 
until  the  issuing  and  levying  of  the  execn< 
tion  did  the  surety  know  that  the  plaintiff 
was  undertaking  to  hold  him  responsible  on 
the  bond;  that  the  surety  had  fully  dis- 
charged his  obligation  as  such  surety,  and 
the  services  rendered  by  him,  as  above  set 
out,  were  accepted  by  the  plaintiff  as  full 
and  adequate  compensation  for  the  surety's 
liability  upon  the  bond.  The  affidavit  of  Il- 
legality was  returned  by  the  levying  officer, 
together  with  the  execution,  and  the  case  ot- 
tered upon  the  docket  in  accordance  witb  the 
statute.  When  the  case  was  called  for  tri- 
al, the  oourt  sustained  an  oral  motion,  by 
counsel  for  the  plaintiff  in  execution,  to  dis- 
miss- the  affidavit,  on  the  ground  that  the  il- 
legality was  a  mere  effort  to  go  behind  the 
Judgment.    The  defendant  excepted. 

Fondren  Mitchell,  for  plaintiff  In  error. 
Roscoe  Luke,  for  defendants  in  error. 

ATKINSON,  J.  Prior  to  the  adoption  of 
the  act  approved  December  20,  1893  (Acts 
1893,  p.  131;  Civ.  C!ode  1895,  5  2978),  in  order 
to  obtain  Judgment  against  sureties  on  bonds 
of  losing  parties  in  equitable  proceedings, 
conditioned  to  pay  the  eventual  condemna- 
tion money,  it  was  necessary  to  bring  suit  on 
the  bond;  but  by  the  terms  of  the  act  meu- 
tioned  it  was  made  lawful  to  sign  up  Judg- 
ment against  the  principal  and  sureties  at 
.the  same  time,  as  in  cases  of  appeal,  and  it 
was  not  necessary,  as  theretofore,  to  bring 
suit  upon  the  bond.  The  law  providing  for 
entering  Judgments  against  sureties  in  cases 
of  appeal  is  set  forth  in  Civ.  Code,  {  5342, 
where  it  is  declared:  "In  all  cases  of  ap- 
peal, where  security  has  been  given,  the 
plaintiff,  or  his  attorney,  may  enter  up  Judg- 
ment against  the  principal  and  surety.  Joint- 
ly and  severally,  and  execution  shall  issue 
accordingly,  and  proceed  against  either  or 
both,  at  the  option  of  the  plaintiff,  until  his 
debt  Is  satisfied."  It  thus  appears  that  in 
the  case  now  before  us  there  was  statutory 
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anthorlty  to  render  Judgment  against  the 
sarety  on  the  bond  of  the  defendant  in  the 
equity  suit,  which  was  filed  for  the  purpose 
of  dissolving  the  restraining  order.  The  pur- 
pose of  the  act  of  1893  was  to  make  the  judg- 
ment 80  entered  against  the  surety  binding 
to  the  same  extent  as  a  judgment  against 
him  if  rendered  on  a  separate  suit  on  the 
bond;  in  other  words,  that  such  a  judgment 
should  be  a  substitute  for  a  judgment  which 
might  theretofore  have  been  rendered  In  a 
separate  suit  on  the  bond.  The  surety  might 
not  have  been  a  party  to  the  equity  suit  for 
all  purposes,  but  the  law  declared  the  rela- 
tion of  a  surety  on  such  bond  to  the  suit  In 
which  it  might  be  given;  and  when  the  sure- 
ty entered  into  the  contract  of  suretyship,  as 
expressed  in  the  bond,  the  law  became  a  part 
of  the  contract,  and  by  filing  the  bond  in  the 
pending  suit  he  voluntarily  sufficiently  made 
himself  a  party  to  authorize  a  judgment  to 
be  entered  against  him.  He  was  on  notice 
that  judgment  was  liable  to  go  against  his 
principal,  and  that  in  that  event  it  would 
also  go  against  him  as  a  matter  of  course, 
unless  something  should  occur  snfficleut  in 
law  to  operate  as  his  discharge  as  a  surety. 
If,  subsequently  to  the  filing  of  the  bond,  the 
plaintiff  made  a  separate  contract,  on  a  val- 
uable consideration,  to  release  him  as  a  sure- 
ty, it  was  in  the  power  of  the  surety  to  move 
the  court  in  which  the  bond  was  filed  for  his 
discharge  as  a  surety.  The  court  had  ju- 
risdiction of  the  parties  and  subject-matter, 
and  power  to  mold  its  judgments  and  de- 
crees In  such  manner  as  would  afford  com- 
plete relief  to  all  the  parties  (C51v.  Code,  §f 
3925, 5333),  and,  upon  his  motion  to  discharge, 
could  have  protected  him,  either  by  separate 
order  or  upon  final  decree  in  the  equity  case. 
By  becoming  a  party  to  the  bond,  he  volun- 
tarily came  into  the  equity  suit,  at  least  to 
that  extent,  and  had  ample  opportunity  to  be 
heard  relative  to  his  right  to  a  discharge  as 
surety,  and  was  not  deprived  of  due  process 
of  law.  If  he  failed  In  that  suit  to  insist 
upon  his  discharge  as  surety,  it  was  his  own 
fault.  If  he  suffered  judgment  to  go  a^lnst 
him.  ordinarily  It  would  be  binding.  If  it 
was  obtained  by  fraud  or  the  like,  his  reme- 
dy would  be  by  direct  motion  to  set  it  aside, 
as  In  Hall  v.  Lockerman,  127  6a.  537,  66  S. 
E.  759,  and  would  not  be  by  affidavit  of  Il- 
legality. Tumlln  V.  O'Brien,  68  Ga.  65; 
Southern  R.  Co.  v.  Daniels,  103  Ga.  54l.  29 
S.  B.  761. 

The  conclusiveness  of  a  judgment  similar 
in  character  was  under  consideration  In  the 
case  of  Jones  v.  Ooker,  53  Miss.  195,  where, 
after  execution  of  an  ai^)eal  bond,  the  sure- 
ties were  dlsdiarged  in  bankruptcy,  and, 
failing  to  move  for  a  discharge,  judgment 
was  afterwards  entered  against  them  aa  a 


matter  of  course  under  the  statute.  In  dellv* 
erlng  the  opinion,  Campbell,  J.,  among  othei 
things,  said :  "If  it  be  true,  as  a  legal  prop, 
osltlon,  that  the  complainants  could  not  in- 
terpose the  defense  of  bankruptcy,  and  claim 
Its  protection  as  a  shield  against  the  Judg- 
ment being  rendered  against  them,  because 
of  the  legal  Impossibility  of  doing  so,  a  chan- 
cery court  could  relieve  them,  if  their  dis- 
charge in  bankruptcy  discharged  them  from 
liability  on  the  appeal  bond.  But  it  is  not 
true  that  the  complainants  could  not  inter- 
pose their  discharge  in  bankruptcy  as  an  ob- 
jection to  judgment  being  rendered  against 
them,  as  well  as  their  principal  in  the  bond. 
By  executing  the  appeal  bond  they  became 
parties  to  the  suit,  at  least  so  far  as  to  en> 
title  them  to  be  heard  for  their  own  protec- 
tion. It  was  their  right  to  object  to  the  ren- 
dition of  a  judgment  against  them  on  the 
bond,  because  of  their  discharge  from  it  by 
matter  ex  post  facto.  They  should  have  been 
present  at  the  trial,  actually.  In  person,  or 
by  attorney,  as  they  were  constructively,  to 
object  to  the  Judgment  against  them  and  to 
show  why  it  should  not  be  rendered.  It  Is 
true  that  judgment  against  all  the  obligors  in 
the  appeal  bond  followed  a  recovery  by  the 
plaintiff  against  the  principal,  who  appealed, 
according  to  the  provisions  of  the  statute; 
but  that  was  because  there  was  no  sufficient 
legal  objection  Interposed.  If  the  sureties 
had  a  release  or  discharge  from  the  bond, 
which  had  inured  to  them  after  the  execu- 
tion of  the  t)ond  and  before  judgment  on  it, 
they  had  the  right,  and  it  was  their  duty,  U 
they  desired  to  avail  of  it  to  prevent  judg- 
ment on  the  bond  against  them,  to  have  set 
up  this  defense  in  the  circuit  court  before 
judgment,  when  an  issue  of  law  or  fact 
would  have  been  made  up  and  tried.  Not 
having  availed  themselves  of  their  right  to 
object  to  judgment  against  them  on  the  bond, 
they  cannot  be  heard  in  chancery  to  com- 
plain of  the  judgment  Thomas  v.  Phillips, 
4  Smedes  &  M.  (Miss.)  35a  Every  one 
against  whom  a  judgment  is  proposed  to  be 
rendered  has  the  right  to  be  heard  in  oppo- 
sition to  it  If  the  case  be  such  that  a  judg- 
ment against  all  the  obligors  in  a  bond  is  de- 
clared by  law  to  follow  a  verdict  or  Judg- 
ment against  the  principal,  the  bond  is  the 
instrument  subjecting  sureties  to  liability  to 
such  Judgment,  and  anything  which  discharg- 
es from  the  bond,  and  is  availed  of  by  being 
set  up  as  a  defense,  bars  a  Judgment  against 
him  who  has  been  so  discharged." 

We  approve  the  reasoning  embodied  in  this 
excerpt,  and  our  conclusion  Is  that  is  the 
case  before  us  the  judge  did  not  err  in  dis- 
missing the  affidavit  of  illegality. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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WINN   T.  TABERNACLD  INFIRMARY, 
ETC.,  et  aL 

(Supreme  Court  of  Georgia.     Noy.  18,  1910.) 

(8»aahu»  hy  the  Court.) 

1.  Wiixa   (S  657*)— CoNSTRtJOTioir  — CONDI- 

TIOIIS  PBECEDENT  and   SUBSEqlTENT. 

Altbougb  tie  words  "condition  precedent" 
may  be  used  In  a  will  in  connection  with  a  be- 
quest of  income,  yet  where  the  duty  imposed 
was  a  continuing  one  of  furnishing  the  testator's 
child  with  a  home  in  a  benevolent  institution 
and  caring  for  her  "as  comfortably  as  the  facts 
and  circumstances  of  the  case  will  warrant," 
where  the  corpus  was  given  to  the  institution 
in  remainder,  after  the  death  of  the  child,  pro- 
vided a  Christian  burial  should  be  given  to  her, 
and  where  from  the  entire  will  it  is  apparent 
that  the  estate  was  not  intended  to  be  left  to 
the  legatee  upon  a  condition  precedent,  properly 
■0  called,  the  title  will  be  construed  to  bave 
vested,  and  the  condition  for  support,  made  in 
connection  with  the  bequest  of  the  income,  will 
be  held  to  be  in  the  nature  of  a  condition  sobae- 

Jinent,  or  of  a  charge  upon  the  income,  as  th« 
ntent  of  the  testator  may  api>ear  to  be. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1551,  1552 ;   Dec.  Dig.  S  657.*] 

2.  Wills   (f  657*)  —  Constbuctiow— Estates 

CBEAT1CD---C0HDITI0N8  PBECEDENT  AND  SUB- 
BKQVENT. 

In  such  a  case,  where  the  child  was  fur- 
nished a  home  In  the  institution,  and  supported 
there  for  about  three  years,  and  until  she  be- 
came violently  insane,  and  had  to  be  committed 
to  an  Insane  asvlum  upon  regular  proceedings 
therefor,  tbis  dia  not  authorize  the  executor  to 
recover  the  estate  from  the  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  1551,  1552 ;   Dec.  Dig.  {  657.»] 

8.  Question  Not  pob  Decisiow. 

Whether  the  child  was  subject  to  be  snp- 
ported  by  the  state  at  its  public  institution  or. 
whether  the  income  was  subject  in  whole  or 
in  part  to  be  applied  for  that  purpose,  on  pro- 
ceedings by  the  public  authorities  or  on  behalf 
of  the  lunatic.  Is  not  now  for  decision;  the 
only  i>oint  urged  being  that  the  executor  waa 
entitled  to  recover  the  estate. 

(Additional  Byllchui  iy  Editorial  Staff.) 

4.  Words  and  Phbabes  —  "Condition  Pkb- 
cedent"— "Condition  Subseqdbnt." 

A  "condition  precedent"  requires  ^rform- 

ance  before  the  estate  vests.    A  ''condition  sub- 

•equent"  may  cause  a  forfeiture  of  a  vested 

estate. 

[Ed.  Note.— For  other  definitions,  see  Words 

and  Phraaea,  vol  2,  pp.  1400-1405 ;    vol  8.  p. 

7610.] 

Error  from  Superior  Court,  Folton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  Oourtland  S.  Winn,  administra- 
tor de  bonis  non  cum  testamento  annezo  of 
Sarah  E.  Brlghtwell,  against  the  Tabernacle 
Infirmary,  etc.,  and  others.  From  the  judg- 
ment, plaintiff  brings  error.    Affirmed. 

The  facts  of  this  case  are  sufficiently  stat- 
ed In  the  judgment  filed  by  the  judge  of  the 
trial  court,  as  foUowa: 

"Upon  agreement  between  counsel  the  case 
was  withdrawn  from  the  consideration  of 
the  Jury,  counsel  stating  that  there  was  no 
Issue  of  fact  Involved,  and  submitted  to  the 
court  to  pass  upon  all  the  questions  made  by 


the  pleadings..  No  evidence  was  submitted, 
and  no  briefs  have  been  filed ;  and  the  court 
is  left  to  the  statements  contained  in  the 
pleadings  to  make  its  findings.  On  the  2d 
day  of  January,  1903,  Sarah  E.  Brlghtwell, 
of  Fulton  county,  died  leaving  a  will  and 
leaying  one  child,  Annie  K  Brlghtwell  by 
name.  The  property  left  by  the  decedent 
consisted  of  one  small  house  and  lot  in  the 
city  of  Atlanta  at  No,  21  Henry  street,  valued 
at  $500,  and  the  sum  of  $1,281.30  In  money. 
The  clerk  of  the  superior  court  was  norni* 
nated  the  executor  of  the  wlU.  He  refused 
to  qualify,  and  Hamilton  Douglas,  the  then 
county  administrator,  was  appointed  admin- 
istrate: with  the  will  annexed.  After  mak- 
ing provision  for  her  burial  and  the  payment 
of  her  debts,  the  will  provides  as  follows: 

"  'Item  3.  I  give  and  bequeath  to  the  Tab- 
ernacle Infirmary  and  Home  for  Helpless 
Women,  a  corporation  chartered  by  Fulton 
superior  court,  all  the  Income  of  every  char- 
acter. 

"'Item  4.  The  consideration  upon  which 
this  bequest  is  made,  and  a  condition  preced- 
ent to  the  same,  is  that  the  Institution  shall 
maintain  and  care  for  my  child  Annie  Bright- 
well  during  her  natural  life,  gl\ing  her  a 
home  In  said  institution,  and  caring  for  her 
as  comfortably  as  the  facts  and  drcamatanc- 
es  of  the  case  will  warrant,  even  to  the  ex- 
tent of  all  the  Income  from  my  estate  It 
necessary.  The  performance  of  this  obliga- 
tion on  the  part  of  said  institution  shall  com- 
mence at  my  death  or  as  soon  thereafter  as 
practicable. 

"  'Item  5.  Upon  the  death  of  my  said  child 
all  the  proper^  of  my  estate  shall  vest  abso- 
lutely In  said  Institution,  provided  there  shall 
be  given  to  my  child  decent  christian  burial 
upon  my  lot  in  Westvlew  Cemetery  tn  keep- 
ing with  condition  of  my  estate. 

"  'Item  6.  In  the  event  said  institution 
shall  cease  to  exist,  or  shall  cease  to  operate 
the  works  of  benevolence  along  the  lines  that 
are  now  followed,  then  and  In  that  event  all 
benefits  conferred  upon  said  Institution  by 
this  will  shall  cease,  and  the  property  of  my 
estate  shall  l>e  rested  in  my  executor  to  hold 
for  the  benefit  of  my  child  daring  her  life.' 

"This  petition  in  the  nature  of  a  bill  in 
equity  was  filed  by  Courtland  S.  Winn,  as 
administrator  de  bonis  non  cum  testamento 
annexe,  praying  the  court  to  construe  the 
will  of  Sarah  E.  Brlghtwell,  deceased;  also 
praying  for  direction  as  to  his  rights  and  du- 
ties in  the  premises,  and  that  defendant  be 
required  to  deliver  over  to  him  the  property 
at  No.  21  Henry  street,  and  that  judgment  and 
decree  may  be  rendered  against  the  defend- 
ants for  the  sum  of  money  mentioned  here- 
in. The  petitioner  contends  that,  by  reason 
of  the  fact  that  Annie  EX  Brlghtwell  was,  on 
or  about  the  23d  day  of  December,  1907,  com- 
mitted to  the  state's  lunatic  asylum  by  yirtue 
of  an  order  of  the  ordinary  of  said  county, 
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the  defendant  has  been  rendered  unable  to 
take  charge  of  the  person  of  said  Annie  E. 
Brlghtwell  and  to  carry  out  the  terms  and 
conditions  of  the  will,  that  the  remainder  In- 
terest In  the  property  granted  under  the  will 
to  the  defendant  has  been  forfeited,  and  that 
said  property  reverts  to  the  administrator, 
plaintiff  in  this  case,  and  should  be  delivered 
over  to  him,  and  the  title  thereto  rested  In 
blm,  to  hold  for  the  benefit  of  said  Annie  E. 
Brlghtwell,  child  of  the  deceased. 

"Soon  after  the  death  of  Sarah  a  Bright- 
well,  and  the  probate  of  the  will  in  solemn 
form,  and  the  qualification  of  Hamilton 
Douglas  as  administrator  with  the  will  an- 
nexed, to  wit,  on  July  4,  1904,  the  defendant, 
under  and  by  virtue  of  an  order  from  the 
ordinary,  entered  Into  a  bond,  with  good  se- 
curity, payable  to  Hon.  Jno.  R.  Wilkinson, 
ordinary  of  Fulton  county,  and  his  succes- 
sors In  oflBce,  in  the  sum  of  $2,562.60,  to 
faithfully  hold  the  property  In  controversy  In 
trust,  using  only  the  income  from  the  same 
and  supplying  It  In  accordance  with  the 
terms  of  the  will,  and  to  faithfully  comply 
with  each  and  every  obligation  Imposed  upon 
it  by  the  will.  Upon  the  giving  of  said 
bond  and  the  granting  of  said  order  by  the 
ordinary,  the  defendant  took  the  child,  Annie 
E.  Brlghtwell,  to  Its  institution,  and  main- 
tained and  cared  for  ber,  giving  her  a  home 
in  Its  institution,  and  continued  to  do  so  until 
the  25tb  day  of  November,  1907,  at  which 
date  an  application  was  filed  to  have  her 
adjudged  a  lunatic,  and  the  administrator, 
Douglas,  turned  over  to  defendant  the  prop- 
erty in  dispute  in  the  case.  The  defendant 
has  the  property  intact,  and  Is  ready  and 
willing  to  pay  the  Income  thereof  to  the  said 
Annie  E.  Brlghtwell  for  ber  support  In  terms 
of  the  will,  and  is  ready  and  willing,  should 
the  said  Annie  E.  Brlghtwell  be  restored  to 
a  condition  of  sanity,  or  to  a  condition  where 
it  would  be  safe  to  do  so,  take  her  back  to 
its  Institution,  and  carry  out  the  terms  of 
said  will. 

"It  appears  that  the  defendant  is  a  going 
concern,  and  is  still  carrying  out  the  works 
of  benevolence  along  lines  followed  at  the 
time  of  the  execution  of  the  will.  In  view 
of  the  above  and  foregoing  facts,  I  find:  (a) 
That  the  defendant  holds  the  Income  of  the 
property  described  In  trust  for  Annie  R 
Brlghtwell ;  (b)  that  the  facts  of  a  Judgment 
of  lunacy  of  Annie  E.  Brlghtwell  and  her 
commitment  to  the  state's  lunatic  asylum  do 
not  forfeit  the  remainder  interest  in  this 
property  granted  under  the  will ;  (c)  that  de- 
fendant is  entitled  to  possession  of  the  prop- 
erty under  said  order  of  court;  and  tliat 
the  plaintiff  Is  not  entitled  to  any  Judgment 
or  decree  against  the  defendant  as  prayed 
for." 

The  plaintiff  excepted. 

W  W.  Visanska,  for  plaintiff  in  error. 
Eftberidge  &  Btberidge,  for  defendants  in 
error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  construction  of  this  will  is  not 
free  from  difficulty.  In  a  few  brief  sentences 
have  been  combined  some  'Of  the  most  intri- 
cate and  difficult  subjects  in  the  law.  The 
will  touches  upon  bequests  of  entire  Income, 
conditions  precedent)  and  subsequent,  charges 
upon  income,  trusts,  a  devise  in  remainder  of 
realty  and  a  bequest  of  personalty,  with  the 
only  proviso  stated  in  that  connection  that 
the  testatbr's  daughter  should  receive  a 
Christian  burial.  And  in  another  item  (not 
copied  in  the  Judgment  of  the  court  below) 
is  contained  a  power  of  sale  and  reinvest- 
ment by  the  executor. 

General  rules  of  construction  avail  little  in 
such  a  case.  It  may  be  stated  that  the  cardi- 
nal rule  of  construction  of  a  will  is  to  "seek 
diligently  for  the  intention  of  the  testator, 
and  give  effect  to  the  same,  as  far  as  may  be 
consistent  with  the  rules  of  law."  Civ.  C!ode 
1895,  §  3324.  A  condition  precedent  requires 
performance  before  the  estate  vests ;  a  condi- 
tion subsequent  may  cause  a  forfeiture  of  a 
vested  estate.  The  law  inclines  to  constme 
conditions  to  be  subsequent  rather  than  pre- 
cedent, and  to  be  remediable  by  damages 
rather  than  by  forfeiture.  Id.  {  3137.  If  a 
condition  is  strictly  precedent,  so  that  unless 
It  happens  no  estate  vests,  reasons  why  the 
condition  did  not  happen  will  not  serve  to 
vest  a  title.  A  distinction  has  sometimes 
been  made  between  a  bequest  of  personalty 
and  a  devise  of  realty  In  this  regard.  But 
our  Code  does  not  seem  to  recognize,  such  a 
distinction.  Civ.  Code  1895,  {  3080.  If  a  con- 
dition is  subsequent,  and  the  title  has  vested, 
subject  to  be  divested  in  the  event  of  the  non- 
performance of  the  condition,  and  such  condi- 
tion becomes  impossible  of  performance  by  an 
act  of  God,  nonperformance  is  excused,  and 
the  estate  which  has  vested  In  the  grantee 
will  not  be  divested.  In  Nunnery  v.  Carter, 
58  N.  G.  370,  78  Am.  Dec.  231,  it  was  declared 
that,  if  personal  property  Is  bequeathed  upon 
a  condition  which  before  the  time  of  perform- 
ance becomes  impossible  to  be  performed,  the 
property  vests  in  the  legatee  upon  the  death 
of  the  testator,  unless  It  .appears  that  the 
performance  of  the  condition  was  the  sole 
motive  for  the  making  of  the  bequest.  It 
was  also  held  that,  where  personal  prox)erty 
was  bequeathed  to  a  son  on  condition  that 
he  take  care  of  his  mother  during  her  life- 
time, this  was  a  condition  subsequent,  involv- 
ing a  continuing  duty,  and  the  title  vested  in 
the  legatee,  to  be  divested  upon  his  failure 
to  take  care  of  bis  mother. 

But  after  these  general  rules  have  been 
stated,  and  considered  with  others  which 
might  also  be  recited,  we  return  to  the  ulti- 
mate question,  what  did  this  testatrix  intend 
by  the  will  before  us?  By  item  3  "she  be- 
queathed to  the  Taliemacle  Infirmary  and 
Home  for  Helpless  Women  (the  name  of 
which  was  afterwards  changed  to  the  Taber- 
nacle Infirmary  and  Training  School  for 
Nurses)  "all  the  income  of  every  character." 
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By  Item  4  It  was  declared  tbat  the  considera- 
tion Dpon  which  "this  bequest"  wa6  made 
"and  a  condition  precedent  to  same"  was  that 
the  institution  should  maintain  the  child  of 
the  testatrix  during  her  life,  giving  her  a 
home  in  such  institution,  and  caring  for  her 
"as  comfortably  ag  the  facts  and  circumstanc- 
es of  the  case  will  warrant,  even  to  the  ex- 
tent of  all  the  Income  from  my  estate,  if 
necessary."  While  the  words  "condition 
■precedent"  were  used,  in  the  same  sentence 
provision  was  made  for  the  use  by  the  insti- 
tution, for  the  support  of  the  child,  of  so 
much  as  might  be  necessary,  even  to  the  ex- 
tent of  the  entire  income.  The  duty  was  not 
the  performance  of  a  single  act,  to  be  follow- 
ed by  the  vesting  of  the  estate;  but  it  was 
continuing  in  its  character  during  the  child's 
life,  and  it  was  contemplated  that  the  in- 
come bequeathed  would  be  consumed  at  least 
in  part  In  spite  of  the  use  of  the  expression 
quoted,  it  does  not  appear  to  have  been  the 
testamentary  intent  that  the  title  to  the  in- 
come should  be  left  unvested  and  in  the  air 
under  a  strict  condition  precedent  Perform- 
ance is  also  spoken  of  as  "an  obligation." 
The  fifth  item  declared  that  upon  the  death 
of  the  child,  all  of  the  testatrix's  property 
should  "vest  absolutely"  in  the  institution. 
Here  the  only  condition  mentioned  Is  "pro- 
vided" a  decent  Christian  burial  shall  be 
given  to  the  child.  This  item  made  no  refer- 
ence to  the  support  of  the  child.  The  sixth 
Item  provided  that  "in  the  event  the  institu- 
tion shall  cease  to  exist  or  shall  cease  to 
operate  the  works  of  benevolence  along  the 
lines  that  are  now  followed,  then  and  in 
that  event  all  benefits  conferred  upon  said 
institution  by  this  will  shall  cease,  and  the 
property  of  my  estate  shall  be  vested  in  my 
executor  to  hold  for  the  benefit  of  my  child 
during  her,  life."  The  statement  that  in  the 
event  named,  the  benefits  should  "cease," 
carries  with  it  the  Implication  that  they  had 
previously  begun;  and  the  provision  that 
then  "my  estate  shall  be  vested  in  my  execu- 
tor" indicates  that  it  had  not  previously  been 
vested  in  him  for  the  purpose  named,  but 
somewhere  else.  This  was  plainly  a  condi- 
tion subsequent,  and  inconsistent  with  the 
idea  tbat  the  whole  legacy  was  dependent 
on  a  condition  precedent 

From  a  consideration  of  the  entire  will, 
we  think  that  the  testatrix  had  in  view  two 
things — the  support  of  her  child,  and  a  gift 
to  a  benevolent  institution.  The  legacy  was 
not  purely  in  the  nature  of  a  conveyance  of 
bargain  and  sale  upon  condition  precedent. 
Even  the  support  of  the  child  was  to  be  only 
"as  comfortably  as  the  facts  and  circumstanc- 
es of  the  case  will  warrant"  It  follows, 
from  what  we  have  said,  that  when,  after 
the  child  had  been  taken  into  the  institution 
and  supported  for  some  three  years,  she  be- 
came 80  violently  insane  that  it  was  neces- 
sary to  have  her  committed  by  due  proceed- 


ings to  the  state  asylum  for  treatment,  this 
did  not  operate  to  so  render  impossible  a 
condition  precedent  as  to  destroy  the  estate 
or  interest  of  the  institution ;  nor  did  it  give 
the  executor  a  right  to  recover  the  entire 
estate,  as  for  breach  of  condition. 

Whether  or  not  the  support  of  the  child  at 
the  asylum  Is  a  charge  upon  the  income  of 
the  estate,  and  whether  the  authorities  of  the 
asylum,  or  a  guardian  or  next  friend  of  the 
child,  have  any  right  to  have  it  so  applied, 
or  whether  she  is  such  a  pauper  patient  that 
her  maintenance  devolves  on  the  state  (Pol. 
Code  1885,  g  1428  et  seq.),  are  questions  not 
determined  in  the  court  below,  and  therefore 
are  not  decided  by  us.  The  only  question 
urged  before  us  was  'as  to  whether  the  execu- 
trix had  a  right  to  recover  the  estate. 

Judgment  affirmed.  Ml  the  Justices  con- 
cur. 


OSS  Oa.  *K} 
ADAMS  V.  BUTLEIR  et  al. 
(Supreme  Court  of  Georgia.     Nov.   19,  191(K) 

(8yll9iu»  by  the  Court.) 

Partition  (|  16*)— Title  or  Petitionbbs  — 

Dtbmissai,  of  Petition. 

Where  one  of  the  heirs  at  law  of  a  named 
decedent  filed  a  petition,  alleging  that  he  and 
certain  other  heirs  were  common  owners  by  de- 
scent of  certain  lands,  the  court  did  not  err  in 
dismissing  the  petition  and  in  revoking  the  or- 
der authorizing  the  writ  of  partition,  upon  mo- 
tion made  at  the  first  term  or  the  superior  court 
after  the  return  of  the  partitioners,  where  the 
petition  on  its  face  failed  to  show  a  perfect 
equity  in  the  lands  in  the  estate  of  the  decedent 
from  whom  it  is  contended  the  property  descend- 
ed to  the  parties  alleged  to  be  common  owners, 
but  did  show  the  legal  title  to  be  in  another. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  S  52;   Dec.  Dig.  §  16.*] 

Error  from  Superior  Court,  Thomas  Coun- 
ty: R.  G.  Mitchell,  Judge. 

Action  by  Thomas  Adams  against  Mrs.  F. 
H.  Butler  and'  others.  Judgment  for  defend^ 
ants,  and  plaintiff  brings  error.    Afllrmed. 

Thomas  Adams  brought  his  petition  for 
partition,  alleging  that  his  father,  Thomas 
Adams,  died  on  the  6th  day  of  January, 
1906,  leaving,  as  his  only  heirs  and  distribu- 
tees of  bis  estate,  Georgia  Adams,  his  wife, 
and  eight  children,  including  petitioner. 
Mrs.  Georgia  Adams,  the  wife,  died  on  No- 
vember 6,  1905.  All  of  the  heirs  at  the  time 
of  filing  the  petition  had  attained  their  ma- 
jority. The  property  which  petitioner  sought 
to  have  partitioned  consisted  of  a  tract  of 
land  in  Thomas  county,  which,  it  is  alleged, 
had  been  bought  with  the  proceeds  arising 
from  the  sale  of  another  tract  of  land, 
which,  In  the  year  1869,  Thomas  Adams,  the 
fattier  of  petitioner,  who  was  the  owner  of 
the  tract  of  land  last  referred  to,  had  duly 
set  apart  as  a  homestead  for  himself  as  the 
head  of  a  family  consisting  of  his  wife  and 
his  eight  minor  children,  who  are  in  this 
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petition  alleged  to  be  tenants  In  common. 
The  boiy  of  land  set  apart  as  a  homestead 
vraa  sold  In  the  year  1882  for  the  purpose 
of  reinvestment,  and  the  proceeds  arising 
from  the  sale  of  a  portion  of  the  homestead 
estate,  which  was  sold  upon  the  joint  peti- 
tion of  Thomas  Adams  and  Greorgia  Adams, 
were  reinvested  In  a  tract  of  land  contain- 
ing 450  acres,  being  part  of  lot  No.  226,  in 
the  Thirteenth  district  of  Thomas  county. 
The  deed  to  the  property  thus  purchased 
was  made  and  executed  to  Georgia  Adams 
alone;  "the  said  tract  of  land  [emhraced  In 
this  conveyance]  to  stand  In  place  and  In- 
stead of  land  theretofore  set  apart  by  TlK>m- 
as  Adams  and  Georgia  Adams,  as  afore- 
said." At  the  time  of  the  death  of  Thomas 
Adams,  all  of  his  children  were  of  full  age, 
and  his  wife,  Georgia  Adams,  was  the  sole 
beneficiary  under  the  homestead.  Thomas 
Adams  owed  no  debts  at  the  time  of  his 
death,  and  there  was  no  necessity  for  ad- 
ministration of  bis  estate. 

Upon  due  proof  being  submitted  that  no- 
tice had  beea  given  as  required  under  the 
provisions  of  Civ.  Code  1895,  8  4788,  and 
after  examination  of  petitioner's  title,  the 
writ  of  partition  In  the  usual  form  was  is- 
sued by  the  court,  directed  to  five  freehold- 
ers. The  partitioners  named  made  their  re- 
turn, and  recommended  to  the  court  a  sale 
of  the  entire  premises  and  a  division  of  the 
proceeds,  instead  of  a  partition  of  the  lands. 
At  the  first  term  after  the  return  of  the 
partitioners  was  made,  certain  of  the  al- 
leged cotenants  of  the.  petitioner  filed  their 
objections,  and  made  an  oral  motion  to  "dis- 
miss the  writ  of  partition,  and  to  strike  and 
dismiss  the  order  granting  and  directing  the 
issuance  of  the  writ  of  partition,"  upon  vari- 
ous grounds,  among  others:  "Because  the 
plaintiffs  application  falls  to  set  out  a  clear 
title  to  the  property  sought  to  be  partition- 
ed. In  that  the  plaintiffs  application  shows 
on  its  face  that  there  Is  a  doud  upon  the 
title  to  the  property  sought  to  be  partition- 
ed; ibecause  the  plaintiff's  application  prays 
for  a  writ  of  partition  to  be  ordered  and  is- 
sued upon  the  allegation  that  the  plalntlfC 
and  defendants  named  are  the  owners,  as 
sole  heirs  at  law  of  Thomas  Adams,  of  an 
undivided  one-eighth  interest  each  In  the 
property  described,  when  In  fact  the  allega- 
tions of  the  petition  show  that  the  plalntio: 
and  others  named  are  not  in  law  and  in 
tact,  upon  the  allegations  of  the  petition,  the 
owners  In  common,  or  otherwise,  of  an  one- 
eighth  undivided  Interest  In  the  property; 

*  *  •  because  plaintiff's  application  fails 
to  show  by  any  allegation  any  reason  why 
the  heirs,  or  estate,  of  Georgia  Adams,  are 
not  parties  to  the  application  for  partition; 

•  •  •  because  plaintiff's  application  shows 
on  Its  face  that  there  is  a  paramount  out- 
standing title  to  the  property  sought  to  be 
partitioned,  and  that  the  said  title  Is  alleged 
and  wt  up  in  the  application  praying  for  the 


partition;  and  because  plaintUTs  application 
shows  on  its  face  that  the  applicant  Is  not 
entitled  to  the  writ  of  partition,  because  the 
conveyances  recited  in  plaintiff's  application 
disclose  an  outstanding  antagonistic  title, 
and  no  legal  reason  appears  In  said  petition 
that  said  outstanding  title  has  ever  been  by 
any  court  reformed,  rescinded,  or  adjudged 
or  decreed  to  be  void."  Upon  consideration,, 
the  court  granted  the  motion,  and  revoked 
the  order  directing  the  issuance  of  the  writ ' 
of  partition.  To  this  rollng  the  petitioner 
excepted. 

Theo.  Titus,  for  plaintiff  in  error.  S.  A. 
Roddeubery  and  Roscoe  Luke,  for  defend* 
ants  in  error. 

BEiCK,  J.  (after  stating  the  facts  as 
above).  On  the  face  of  the  petition  for  par- 
tition. It  appears  that  there  is  an  outstand- 
ing title  to  the  property  which  the  petitioner 
sought  to  have  partitioned.  While  the  fact 
that  lands,  bought  with  the  proceeds  aris- 
ing from  the  sale  of  other  lands,  which  had 
been  set  apart  as  a  homestead,  and  which 
are  sold  for  the  purpose  of  reinvestment,  are 
impressed  with  the  character  of  homestead 
lauds,  so  far  as  relate  to  creditors  and  to 
the  bcneflclarles  of  the  homestead,  even 
where  the  deed  to  the  land  purchased  with 
the  proceeds  arising  from  the  sale  of  the 
homestead  property  is  taken  in  the  name  of 
the  wife  alone,  it  does  not  necessarily  fol- 
low that,  after  the  death  of  the  wife  and 
the  attainment  of  their  majority  by  the  mi- 
nor beneficiaries  under  the  homestead,  a 
complete  and  perfect  equity  to  the  lands,, 
the  equivalent  of  a  legal  title.  Is  vested  In 
the  head  of  the  family  who  was  the  owner 
of  the  land  originally  set  apart  as  a  home- 
stead. Mrs.  Georgia  Adams,  the  wife  of 
Thomas  Adams,  the  fatt>er  of  petitioner,  wa» 
vested  with  the  legal  title  to  the  property  in 
controversy.  Whether  or  not  she  had  the 
equitable  title  as  well,  after  the  extinguish- 
ment of  the  homestead  Interest,  would  de- 
pend upon  the  circumstances  under  which 
the  deed  was  executed.  Whether  or  not  It 
was  executed  under  such  circumstances  as 
would,  under  the  provisions  of  section  310(^ 
of  the  Civil  Code  of  1895,  vest  her  with 
equitaUe  title,  is  not  here  for  decision  at 
this  time;  nor  is  the  question  as  to  wheth- 
er the  deed  to  Mrs.  Georgia  Adams,  convey- 
ing the  land  which  was  bought  with  the  pro- 
ceeds of  the  sale  of  the  homestead,  was  ex- 
ecuted under  circumstances  showing  mistake 
relievable  in  equity,  so  as  to  authorize  a  de- 
cree revesting  the  title  to  the  property  in 
the  estate  of  Thomas  Adams,  the  father,, 
presented  In  this  record;  and  It  could  not 
have  been  presented  In  the  proceedings  as 
they  stood  when  before  the  court  below.  In- 
asmuch as  there  were  no  proper  parties  be- 
fore the  court  or  pleadings  authorizing  a 
decision  of  that  question. 

We  go  no  farther  in  this  dedalcn  than  to 
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aiBnn  tlie  ruling  of  the  court  belovr,  being  of 
the  opinion  that,  upon  the  statement  of  facts 
In  the  petition  which  was  dismissed,  there 
was  no  such  showing  of  title  in  Thomas 
Adams,  the  father,  or  his  estate,  as  to  have 
a  partition  of  the  lands  between  the  peti- 
tioner and  the  other  children  of  Thomas 
Adams,  Sr.,  and  the  state  and  character  of 
that  title  should  t>e  ascertained  and  fixed 
before  the  property  is  divided  under  parti- 
tion proceedings,  or  brought  to  sale  in  case 
a  division  in  kind  is  not  practicable. 

Judgment  affirmed.  All  the  Justices  con- 
ear. 

(126  Qm.  4ti) 

CENTRAL  OEOROIA  POWER  OO.  T. 

NOLAN  et  al. 

(Supreme  Goort  of  Georgia.     Not.  28,  1010.) 

(Sffllalnu  hv  the  Court.) 
i.  Eminent  Domain  (§  246*)— Condemnatiow 

PaocEKDiNOB  —  Right  or   Condemnob  to 

Dismiss. 

Where,  under  the  ri^ht  of  eminent  domain, 
a  proceedine  had  been  instituted  for  the  pur- 
pose of  condemniQK  property,  and  the  assessors 
had  been  appointed  and  entered  upon  the  dis- 
charse  of  their  duties,  prior  to  the  completion 
thereof  and  the  making  of  an  award  by  them, 
the  condemnor  had  the  right  to  dismiss  such 
proceedings ;  no  right  to  compensation  having 
vested  in  the  landowner,  nor  any  right  on  his 
part  having  arisen  which  would  prevent  a 'dis- 
missal by  the  condemnor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  ftl7-657 ;  Dec  Dig.  §  246.*] 
2.  ElMiNENT  Domain  (§  246*)— Condemnation, 

Proceedings— Dismissal  by  Condemnob— 

Bar  to  Subsequent  Pboceeding. 

While  a  condemnor,  under  the  power  ot 
eminent  domain,  may  not  have  the  right,  by  dis- 
missal or  abandonment  after  award,  to  escape 
the  results  of  it  and  institute  a  new  proceeding 
to  condemn  the  same  property,  yet  where  a 
condemnor  had  the  right  to  dismiss  a  condem- 
nation proceeding,  while  it  was  in  an  inchoate 
state  and  subject  to  dismissal,  the  exercise  of 
such  right  did  not  operate  as  a  bar  to  the  in- 
stitution of  a  second  proceeding  for  the  pur- 
pose of  condemning. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  ©47-657;  Dec.  Dig.  i  246.*] 

8.  Eminent  Domain  (8  246*)— Condemnation 
Pboceedings — Dismissal. 

Where,  in  condemnation  proceedings,  as- 
sessors were  appointed,  but  were  unable  to  agree 
upon  an  award,  and  separated  without  an- 
nouncing a  date  and  place  for  the  next  meeting, 
the  evidence  being  conflicting  as  to  whether  this 
was  intended  as  a  final  abandonment  of  any 
effort  to  reach  an  award,  or  whether  the  inten- 
tion was,  at  some  later  date  which  was  not  fixed, 
to  again  assemble  for  that  purpose,  and  where, 
before  anything  else  was  done,  the  condemnor 
commenced  a  new  proceeding,  reciting  therein 
that  the  former  proceeding  was  dismissed,  and 
caused  this  to  he  served  upon  the  landowners, 
and  afterwards,  upon  being  notified  that  a  ma- 
jority of  the  original  assessors  had  called  a 
meeting  for  the  purpose  of  proceeding  further, 
the  condemnor  notified  them  that  the  original 
proceeding  had  terminated  and  had  been  dis- 
missed, and  protested  against  their  proceeding 
further  in  the  matter,  if  the  assessors  themselves 
had  not  ahandoned  and  terminated  their  func- 
tion, nevertheless  this  amounted  to  a  dismissal. 


which  prevented  their  right  to  proceed  farther 
over  the  objection  of  the  condemnor. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {§  647-657;  Dec.  Dig.  §  246.*J 

4.  Eminent  Domain  ({  173*)— Condemnation 

Pboceedings— Venue. 

Where  the  land  sought  to  be  condemned 
was  partly  in  one  county  and  partly  in  another, 
condemnation  proceedings  could  be  instituted  in 
either  of  the  counties ;  and  where  the  condemnor 
instituted  proceedings  in  one  of  the  counties  in 
which  the  land  lay,  but  dismissed  them  while 
he  still  had  the  right  to  do  so,  he  could  institute 
another  proceeding  to  condemn  in  either  of  the 
two  counties,  and  was  not  compelled  to  proceed 
in  that  county  where  the  condemnation  pro- 
ceedings had  first  been  instituted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  473,  474 ;  Dec.  Dig.  §  178.*] 

6.  Condemnation  Pbocebdings  Ebbonkoxjs- 

LT  Enjoined. 

Under  the  facts  indicated  in  the  preceding 
headnotes,  it  was  error  to  enjoin  the  second  con- 
demnation proceeding  upon  the  application  of 
the  landowners, 
ft  XbriNBNT  Domain  (|  246*)— Condemnation 

Pboceedings— Restbaint  o?  Apfeai,  fbov 

Awabd  in  Dismissed  Pboceedings. 

Where  an  equitable  petition  was  filed  by 
the  landowners  for  the  purpose  of  enjoining  tiM 
condemnor  from  prosecutiuf;  the  second  proceed- 
ing, and  the  defendant,  by  its  answer  in  the  na- 
ture of  a  cross-petition,  sought  to  have  the 
plaintiffs  enjoined  from  prosecuting  an  appeal 
which  they  had  entered  to  the  superior  court 
upon  the  award  in  the  first  proceeding,  made 
after  the  dismissal  thereof  by  the  condemnor, 
until  the  final  hearing  of  the  case,  such  in- 
junction prayed  for  by  the  defendant  against 
the   plaintiffs   should   have  been   granted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  S  246.*] 

Error  from  Superior  Court,  Bibb  County; 
E.  J.  Reagan,  Judge. 

Action  by  E.  C.  Nolan  and  others  against 
the  Central  Georgia  Power  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

W.  T.  Johnson  and  Greene  F.  Johnson,  for 
plaintiff  in  error.  Dorsey,  Brewster,  Howell 
&  Heyman,  for  defendants  In  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  <»ncur. 


(185  Oa.  412) 
BRUTON  ft  WADE  v.  BEASLETT. 
(Supreme  Court  of  Georgia.     Nov.  19,  1910.) 

(SylJabug  ly  the  Court.) 

Liens  (S  8*)— Logs  and  Logging  (8  27*)— 
Statutoby  Lien— Persons  Entitled. 
The  act  approved  December  16,  1901  (Acts 
1901,  p.  80),  being  an  act  to  create  a  lien  in 
favor  ot  persons  hauling  stock,  logs,  or  lumber, 
creates  a  lien  against  property  of  the  kind  speci- 
fied in  the  act,  in  favor  of  any  one  who  hauls 
stock,  logs,  or  lumber  with  teams  for  another 
person,  although  the  person  claiming  the  lien 
may  have  employed  laborers  to  do  the  actual 
physical  work  incident  to  the  hauling,  and  may 
himself  in  person  have  performed  none,  or  only 
a  portion,  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  8  2;  Dec  Dig.  S  8;*  Logs  and  Logging, 
Cent.  Dig.  8|  69,  70;  Dec  Dig.  %  27.*] 
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Error  from  Superior  Court,  Colquitt  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  between  Bruton  &  Wade  and  H.  R. 
Beasley.  From  the  judgment.  Bruton  & 
Wade  bring  error.    Affirmed. 

J.  H.  Cooke,  Jr.,  and  J.  D.  McKenzle,  for 
plaintiff  In  error.  Davis  ft  Merry,  for  de- 
fendant In  error. 

BEX}K,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(135  aa.  404) 

FLETCHER  et  aL  v.  HABPBR,  Tax  Collector, 

et  al. 
(Supreme  Court  of  Georgia.     Not.  Id,  1910.) 

(SvllaJnu  by  the  Court.) 

1.  Appbal  and  Errob  (}  7S1*)— DisicissAi.. 

It  appearing .  that,  since  the  refusal  of  the 
injunction  prayed  for  in  the  court  below,  the 
defendants  have  done  all  that  was  sought  to  be 
enjoined,  and  that  no  supersedeas  waa  granted, 
the  writ  of  error  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3122;   Dec.  Dig.  1 7Sl.*J 

2.  Appeai.  and  Error  (f  781*)— Dismissal- 
Want   OF   OONTROVKRSY. 

Where  certain  citizens  and  taxpayers  of  a 
county  filed  an  equitable  petitioB  against  the 
-county,  the  tax  collector  thereof,  and  the  sheriff, 
seeking  to  enjoin  the  collection  of  a  part  of  the 
tax  levy  for  a  given  year,  and  the  court  refused 
the  injunction  upon  the  interlocutory  hearing, 
which  judgment  was  brought  here  for  review, 
this  court  will  not  undertake  to  decide  the  ques- 
tions raised  in  the  bill  of  exceptions,  where  it  is 
made  to  api>ear  that  subsequently  to  the  refusal 
of  the  injunction  the  petitioners  paid  the  tax, 
the  collection  of  which  they  sought  to  have  en- 
joined ;  but  the  writ  of  error  will  be  dismissed 
without  prejudice  to  any  of  the  rights  of  the 
plaintiffs  in  error. 

[E>d.  Note.— FV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3122 ;   Dec.  Dig.  §  781.*] 

Error  from  Superior  Court,  Irwin  County; 
V.  V.  Whipple,  Judge. 

Action  by  J.  G.  Fletcher  and  others 
against  L.  C.  Harper,  Tax  Collector,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.     Dismissed. 

J.  B.  Wall  and  Otis  H.  Elklns,  for  plain- 
tiffs in  error.  H.  J.  Quincey,  for  defendants 
In  error 

BECK,  T.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


<136  Ga.  4S4) 

JORDAN  T.  STATE. 
<Sni»eme  Court  of  Georgia.     Nov.  23,  1910.) 

(8yUahu»  by  Me  Cotui.) 

1.  Homicide   (S  308*)  —  Murder  —  Necessity 
poa  Instructions— Rionr  to  Protect  Prop- 
erty Against  Robbery  by  Intimidation. 
On   a   trial    for   murder,   the   evidence   au- 
thorized  the  jury  to  find  that  three  men   were 
stealing  watermelons  fi-om  a  patch  at  night,  and 
that  one  of  them  was  shor  by  a  person  who  was 
left  by  the  owner  to  guard  the  property.     The 


defendant's  statement  aa  to  the  actual  occur- 
rence was  in  substance  as  follows:  He  received 
information  that  some  men  were  hanging  around 
the  patch,  with  the  apparent  intent  to  steal 
melons.  When  he  reached  the  patch,  the  mea 
were  in  it.  He  asked  what  they  were  doine 
there,  and  they  replied  by  asking  what  that 
waa  to  him.  He  said  he  had  a  great  deal  to  do 
with  it,  and  if  they  did  not  get  out  of  there  be 
would  make  them  do  so.  They  said  that  if  he 
did  not  get  out  from  there  they  would  make  him 
do  so.  He  said:  "You  will  have  to;  I  am  here 
on  business."  At  that  time  they  started  to- 
ward him,  and  one  of  them  picked  up  a  water- 
melon ;  and  aa  be  stopiped  the  accused  shot  him. 
field,  that  the  statement,  in  connection  with 
the  evidence,  was  sufficient  to  require  the  court 
to  instruct  the  jury,  upon  request,  on  the  sub> 
ject  of  the  right  of  one  lawfully  in  charge  of 

Sroperty  to  protect  it  against  robbeir  by  intimi- 
ation,  and  the  doctrine  of  reasonable  fears  in 
connection  therewith;  and  a  refusal  to  charge 
on  that  subject,  on  request,  and  charging  In 
effect  so  as  to  exclude  such  theory  from  the 
jury,  was  erroneous.  Pen.  Code  1895.  IS  151, 
153,  170;  2  Bish.  Or.  L.  U  1177,  1178 ;  Clem- 
ents y.  State,  84  Ga.  6^,  11  S.  E.  505,  20 
Am.  St  Rep.  385;  Long  t.  State,  12  Ga.  293, 
320. 

rE}d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  635;    Dec.  Dig.  {  303.*] 

2.  Homicide  (§  309*)  —  Murder  —  Ghabok  or 

VOLUNTABT  MaNBLAUOBTER. 

While  the  statement  of  the  accused,  in 
connection  with  the  evidence,  would  authorize  a 
charge  on  the  subject  of  voluntary  manslaugh- 
ter, there  was  no  request  to  charge  on  that  sub- 
ject. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §{  049-656;    Dec.  Dig.  §  309.*] 

C^sh,  0.  J.,  dissenting. 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Alfred  Jordan  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

Geo.  W.  Owens  and  D.  S.  Atkinson,  for 
plaintiff  in  error.  W.  C.  Hartrldge,  Sol. 
Gen.,  Jno.  C.  Hart,  Atty.  Gen.,  and  P.  W. 
Meldrim,  for  the  State. 

LUMPKIN,  J.  Judgmrat  reversed.  AU 
the  Justices  concur,  exc^t  FISH,  OL  J.,  dis- 
senting. 

FISH,  C.  J.  (dissenting).  I  am  constrain- 
ed to  dissent  from  the  views  of  the  majority 
of  the  court  The  evidence  was,  in  effect 
as  follows :  One  Perry,  in  leaving  home,  in- 
structed Jordan,  who  was  in  his  employ,  to 
guard  Perry's  melon  patch,  and  to  shoot 
any  one  who  might  attempt  to  steal  the 
melons.  The  accused  agreed  to  do  this.  He 
went  to  the  melon  patch  at  night,  armed  with 
a  double-barreled  shotgun  loaded  with  buck- 
shot, and  sat  down  to  watch  for  thieves. 
Two  men,  and  a  boy  about  17  years  old,  came 
into  the  patch  after  he  got  there.  As  the 
boy,  who  was  about  30  feet  away  from  the 
accused,  pidied  up  a  melon  worth  about  10 
cents,  the  accused,  without  hailing,  warn- 
ing, or  saying  a  word  to  the  parties  in  the 
patch,  shot  the  boy,  who,  a  short  time  there- 
after   died    from    the    wounds   so    inflicted. 
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The  material  part  of  tbe  statement  made  by 
the  accused  to  the  Jury  was  as  follows: 
"Mr.  Perry  put  me  on  the  place  and  told 
me  to  look  after  It  He  said,  when  be  was 
leaving  Monday  morning:  »  •  •  'i  want 
yon  to  •  •  ♦  protect  what  I  have  on 
the  place.'  I  said :  'All  right.'  He  told  me 
to  watch  particularly  his  watermelon  patch 
— ^that  they  were  stealing  his  watermelons, 
and  that  If  any  one  came  and  stole  his  wa- 
termelons to  shoot  them.  I  said:  'All 
right'  That  night,  between  8  and  9,  Mr. 
Ollfton  came  there,  and  he  said:  'Old  man 
Jordan?'  I  said:  'Yes,  sir.'  He  said: 
"There  are  some  fellows  hanging  around  Mr. 
Perry's  watermelon  patch.  They  are  going 
to  steal  his  watermelons.'  I  said :  'I  will 
go  down  there  this  night  to  see  what  they 
are  doing.'  When  I  got  down  there  they 
were  In  the  patch.  I  said:  'What  are  you 
doing  in  here?*  They  said:  'What  is  that 
to  you?'  I  said:  'I  have  a  great  deal  to  do 
with  It  If  you  don't  get  out  from  here,  I 
will  make  you.'  They  said:  'If  you  don't 
get  out  *from  here,  we  will  make  you.'  I 
said :  'You  will  have  to;  I  am  here  on  busi- 
ness.' At  that  time  they  started  towards  me, 
and  this  man  picked  up  a  watermelon,  and 
when  he  stopped  I  shot"  There  was  nothing 
in  the  evidence  or  the  statement  of  the  ac- 
cused tending  to  show  that  any  of  the  par- 
ties In  the  patch,  except  the  accused,  had  a 
weapon  of  any  character. 

One  of  the  assignments  of  error  in  the 
motion  made  by  the  accused  for  a  new  trial 
was  upon  the  refusal  of  a  written  request  to 
give  In  charge  the  following:  "If  you  And 
that  defendant  •  •  •  was  protecting 
property  belonging  to  •  •  •  some  one  for 
whom  he  was  acting  as  agent  In  guarding 
the  property,  and  that  this  property  was  In 
the  Immediate  presence  of  defendant,  or  so 
near  at  hand  as  to  be  under  his  Immediate 
attention  [protection?],  and  that  deceased 
and  those  acting  with  him  attempted  to 
[by?]  force  or  intimidation  to  wrongfully, 
fraudulently,  and  violently  take  this  prop- 
erty, or  any  of  It,  from  the  presence  of  de- 
fendant with  intent  to  steal  the  same,  or 
that  defendant  had  cause  to  believe  they  In- 
tended to  do  this,  then  I  charge  you  that 
defendant  would  have  been  justified  In  pro- 
tecting the  property  thus  under  bis  control 
to  the  extent  of  killing  the  deceased."  The 
majority  of  the  court  are  of  the  opinion 
that  the  refusal  to  so  Instruct  the  jury  was 
error,  requiring  the  grant  of  a  new  trial. 
With  the  highest  respect  for  the  views  of 
my  Brethren,  I  am  decidedly  of  a  contrary 
opinion.  The  statement  of  the  accused  was 
•  not  sufficient  to  authorize  an  instruction  to 
the  jury  on  the  hypothesis  that  he  shot  the 
deceased  to  prevent  him  and  those  acting 
with  him  from  committing  robbery  by  in- 
timidating the  accused.  "Robbery  is  the 
wrongful,  fraudulent  and  violent  taking  of 
money,  goods,  or  chattels  from  the  person 
of  another  by  force  of  intimidation,  with- 


out the  consent  of  the  owner."*  Pen.  Code 
1895,  §  151.  Or,  as  sometimes  defined.  It  Is 
the  felonious  taking  and  carrying  away  of 
the  personal  property  of  another,  from  his 
person  or  in  his  presence,  by  violence,  or 
by  putting  him  in  fear.  2  Clark  &  Marshall 
on  Crimes,  (  370,  and  cases  cited. 

My  opinion  Is  that  the  statement  of  the 
accused,  when  considered  In  connection  with 
the  undisputed  evidence,  was  not  sufficient  to 
authorize  a  finding  that  he  was  intimidat- 
ed. Neither  his  statement  nor  the  evidence 
shows,  as  above  stated,  that  the  deceased  or 
either  of  his  companions  was  armed  with 
any  kind  of  a  weapon,  and  the  uncontradict- 
ed evidence  is  that  the  accused  was  arm- 
ed with  a  double-barreled  shotgun  loaded 
with  buckshot,  and  that  he  shot  the  deceased 
when  he  was  about  30  feet  away  from  him, 
at  which  time,  according  to  the  prisoner's 
own  statement,  the  deceased,  who  had  start- 
ed toward  him,  had  stopped  and  picked  up 
a  melon.  It  does  not  appear  that  either  of 
the  men  who  was  with  the  deceased  in  the 
patch  had  approached  any  nearer  to  the  ac- 
cused than  he  did ;  the  statement  of  the  ac- 
cused merely  Indicating  that  be  had  started 
toward  him.  Besides,  the  evidence,  as  well 
as  tbe  statement  of  the  accused,  showed  that 
he  had  agreed  to  obey  tbe  Instructions  of 
the  owner  of  the  melons  to  shoot  any  one 
who  came  to  steal  them,  and  it  would  seem 
had  evidently  gone  to  the  melon  patch  for 
that  purpose.  In  Long  v.  State,  12  Ga.  293, 
321  (12),  In  defining  robbery  by  Intimida- 
tion, It  was  said:  "Tbe  rule  is  this:  If 
the  fact  be  attended  with  such  circumstances 
of  terror,  such  threatening,  by  word  or  ges- 
ture, as  in  common  experience  are  likely  to 
create  an  apprehension  of  danger,  and  In- 
duce a  man  to  part  with  his  property  for  the 
safety  of  his  person,  it  Is  a  case  of  robbery" 
—citing  Fost  128;  4  Bl.  Com.  243;  1  Hawk. 
P.  C.  96;  1  Leach,  280;  3  Chltty's  C.  L.  803; 
1  Russell  on  Crimes,  879.  See,  also,  Johnson 
V.  State,  1  Ga.  App.  729,  57  S.  E.  1056. 
Surely  there  were  no  such  circumstances  of 
terror,  under  the  rule  just  above  quoted, 
as  In  common  experience  were  likely  to 
create  an  apprehension  of  danger  In  the 
mind  of  the  accused,  so  as  to  Ihduce  him  to 
part  with  the  melon  for  the  safety  of  bia 
person.  For  these  reasons,  I  am,  as  already 
stated,  of  the  opinion  that  the  request  to 
charge,  based  upon  tbe  theory  of  an  at- 
tempted robbery,  was  properly  refused.  I 
may  say  here  that,  even  where  a  serious  In- 
jury Is  Intended  or  might  accrue  to  one's 
property  by  a  forcible  attack  and  invasion 
made  thereon  by  another,  before  the  owner 
will  be  justifiable  in  killing  the  person  so 
forcibly  attacking  and  Invading  his  property, 
in  order  to  prevent  the  same,  he  must  use 
persuasion,  remonstrance,  and  other  gentle 
measures,  and  it  must  appear  that  the  kill- 
ing is  absolutely  necessary  to  prevent  such 
attack  and  Invasion.  It  is  manifest  to  my 
mind  that  the  accused  was  not  justifiable 
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In  taking  the  life  of  the  deceased,  where  it 
appears  that  the  property  Inrolved  was  so 
Inconsiderable  as  to  value — several  melons  of 
the  value  of  10  cents  each— that  the  injury 
threatened  was  not  serious,  but  slight,  and 
where  no  persuasion,  remonstrance,  or  other 
gentle  measures  were  used  by  the  accused, 
and  where  It  does  not  appear  that  the  killing 
was  absolutely  necessary  to  prevent  serious 
injury  to  the  vropevty.  "A  killing  to  pre- 
vent a  taking  of  slight  moment  or  Importance 
cannot  be  Justified,  though  it  technically 
amounted  to  a  robbery."  Wharton  on  Homi- 
cide (3d  Ed.)  781,  citing  Bowman  v.  State 
(T^  Or.  B.)  21  S.  W.  48,  where  it  was  held 
that  the  fact  that  one  took  from  another  a 
nickel  by  violence,  with  intent  to  appropriate 
It,  did  not  Justify  the  owner  In  killing  him 
while  retreating  with  the  money. 

Furthermore,  I  do  not  think  there  was  any- 
tjiing  In  the  evidence,  or  the  statement  of 
the  accused,  or  both,  considered  together,  that 
would  have  authorized  a  charge  upon  volun- 
tary manslaughter,  had  a  proper  written  re- 
quest been  made  for  the  court  to  instruct 
ttie  Jury  on  that  subject  In  Hayes  v.  State, 
68  Ga.  35,  46(7),  It  was  said:  "To  intenOonal- 
ly  kill,  with  a  deadly  weapon,  one  who  is 
committing  a  trespass  upon  property.  Is  gen- 
erally murder,  and  not  manslaughter.  Whar- 
ton on  Homicide,  $  414.  No  exception  to  this 
general  rule  is  involved  In  the  present  case ; 
the  trespass.  If  any,  being  the  appropriation 
and  removal  of  a  small  piece  of  timber  of 
trifling  value."  Pen.  Code  1895,  §  65,  express- 
ly declares  that  "provocation  by  words, 
threats,  menaces,  or  contemptuous  gestures 
shall  in  no  case  be  sufficient  to  free  the  per- 
son killing  from  the  guilt  and  crime  of  mur- 
der," and  that  to  reduce  the  homicide  to  vol- 
untary manslaughter  "the  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  pas- 
sion supposed  to  be  irresistible,"  and  that 
"there  must  be  some  actual  assault  upon  the 
person  killing,  or  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury  on 
the  person  killing,  or  other  equivalent  cir- 
cumstances, to  Justify  the  excitement  of  pas- 
sion, and  to  exclude  all  idea  of  deliberation 
or  malice,  either  express  or  implied."  I  do 
not,  of  course,  contend  that  the  homicide  may 
not  be  graded  as  voluntary  manslaughter, 
when  the  killing  was  done,  not  for  the  pur- 
pose of  resenting  the  provocation  given,  but 
because  of  threats,  accompanied  by  menaces, 
which,  under  the  clrcumstancee  of  the  partic- 
ular case,  may,  in  the  opinion  of  the  Jury, 
have  been  sufficient  to  arouse  the  fears  of  a 
reasonable  man  that  his  life  was  in  danger, 
or  that  a  felony  was  about  to  be  perpetrated 
upon  him.  Nor  do  I  contend  that  a  trespass 
upon  property  in  the  Immediate  presence  of 
the  owner,  accompanied  with  hostile  demon- 
strations against  bis  person,  may  not,  in  the 
absence  of  deliberation  or  premeditation.  In- 
dicating legal  malice,  amount  to  the  "equiva- 


lent circumstances"  referred  to  in  Pen.  Code 
1895,  I  65,  as  sufficient  to  Justify  the  char- 
acter of  passion  that  may  make  the  bomldde 
voluntary  manslaughter.  I  am  firmly  con- 
vinced, however,  that  in  the  present  case 
there  is  nothing  In  either  the  evidence  or 
the  statement  of  the  accused  that  would  have 
authorized  the  jury  to  find  that  there  were 
any  such  threats,  accompanied  by  menaces, 
as  were  sufficient,  under  the  circumstances  of 
the  shooting,  to  arouse  the  fears  of  a  rea- 
sonable man  that  the  life  of  the  accused  was 
in  danger,  or  that  a  felony  was  about  to  be 
committed  upon  him ;  and  it  ia  clear  to  my 
mind  that  the  deliberation,  premeditation, 
and  preparation  on  the  part  of  the  accused  to 
shoot  the  deceased,  or  any  one  else  who 
might  attempt  to  steal  the  melons,  leave  no 
place  for  the  theory  that  the  accused  shot 
the  deceased  under  "that  sudden,  violent  im- 
pulse of  passion  supposed  to  be  Irresistible." 

The  facts  of  the  present  case  materially 
differentiate  It  from  Crawford's  Case,  90  Ga. 
701,  17  S.  E.  628.  35  Am.  St  Rep.  242,  There 
the  deceased  stopped  the  wagon  of  (Jrawford, 
which  he  was  driving  along  the  highway,  and 
took  therefrom  certain  meat  belonging  to 
Crawford,  for  the  declared  purpose  of  set- 
tling a  debt  which  he  claimed  was  due  him 
by  Crawford;  and  while  proceeding  to  cut 
oft  with  his  pocket  knife  enough  of  the  meat 
to  pay  the  debt  Crawford  sought  to  prevent 
him,  and  the  deceased  cut  at  him  with  his 
knife  to  prevent  Interference,  whereupon 
Crawford  seized  a  fence  rail  (a  deadly  weap- 
on), and  without  necessity  struck  the  deceas- 
ed on  the  head,  thereby  causing  his  death. 
It  was  held  that  the  homicide  was  not  jus- 
tifiable, if  the  claim  of  debt  was  made  in 
good  faith  tind  there  was  no  attempt  to  steal, 
but  was  voluntary  manslaughter;  but  if  the 
blow,  however,  was  to  prevent  robbery,  and 
was  necessary  for  that  purpose,  the  homicide 
was  justifiable.  In  the  present  case,  though 
the  boy  whom  the  accused  killed  evidently  in- 
tended to  steal  the  melons,  there  was  nothing 
to  show  that  the  accused  was  Intimidated  so 
as  to  make  the  boy's  offense  robbery ;  nor  was 
there  anything  tending  to  show  that  the  kill- 
ing was  necessary  to  prevent  the  larceny  of 
the  melons,  which  were  of  Insignificant  value. 

To  my  mind  there  was  no  merit  in  any  of 
the  assignments  of  error,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial. 

(185  Ob.  419) 

LOUISVILIiB  &  N.  B.  CO.  v.  WEST  END 

HEIGHTS  LAND  CO. 
(Supreme  Court  of  Geoit^a.     Nov.  19,  1910.) 

(Svllahvt  Iv  the  Court.) 

1.  Kmineitt  Douain  (§  281*)  —  Bailboad — 
Sale  of  Lots. 

Where  a  land  company  platted  and  cut  up 

a  tract  of  land  Into  lots  and  streets,  and  sola 
some  of  the  lots,  the  fact  that  it  sold  two  of 
them  to  a  railroad  company,  and  received  tiie 
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pnrcbase  price  therefor,  did  not  make  such  pur- 
chase price  include  damages  which  might  result 
to  an  adjacent  lot  by  reason  of  the  malcing  of  a 
deep  cut  across  one  of  the  platted  streets  on 
which  the  lots  sold  to  the  railroad  company  and 
another  lot  of  the  land  company  both  abutted, 
If  such  cut  was  in  front  of  a  portion  of  the 
other  lot  of  the  land  company,  or  contiguous 
to  it,  and  cut  off  one  of  the  principal  approaches 
to  such  lot,  thereby  damai^ing  its  market  value. 

(a)  If  otherwise  entitled  to  recover,  such  re- 
covery would  not  be  prevented  because  one  of 
the  agents  of  the  land  company,  who  executed 
the  deed  to  the  railroad  company,  testified  that 
!t  was  the  general  understanding  that  the  rail- 
road was  buying  the  two  lots  sold  to  it  for  some 
such  purpose  as  building  a  railroad,  and  that  the 
general  understanding  was  that  there  waa  a 
railroad  to  be  built  along  through  that  territory, 
or  because  another  agent  of  the  land  company, 
who  negotiated  the  sale,  testified  that  he  did 
not  know  at  that  time  now  the  railroad  com- 
pany was  going  to  build,  or  whether  it  was  go- 
ing to  dig  a  cut  at  this  place  or  not  and  that, 
from  what  the  agent  representing  the  railroad 
stated  to  him,  he  was  not  poeitive  that  the  lat- 
ter was  going  to  utilize  these  lots  at  all,  and 
that  he  knew  the  company  was  going  to  run  a 
railroad  through  there,  but  did  not  know  where 
It  was  going  to  run,  or  how  they  were  going  to 
run  it. 

[EH.  Note.— For  other  cases,  see  Eminent  I>o- 
main.  Cent.  Dig.  {{  775,  776;  Dec.  Dig.  {  281.*] 
2.  Emtwkwt    Domain    (S    307*)  —  ABtrrriRO 

OWNEBS— iNSTBtJCTIONS. 

The  plaintifTs  petition  sought  to  recover 
damages  for  the  dimmution  of  the  market  value 
of  the  lot,  because  it  was  alleged  that  the  cut 
across  the  street  destroyed  ingress  and  egress  to 
and  from  the  plaintiffs  lot  by  way  of  an  easy 
and  direct  route  into  the  neighboring  city,  leav- 
ing no  outlet  except  by  a  circuitous  route.  The 
charge  of  the  court  did  not  limit  the  damages 
recoverable  to  a  diminution  in  the  market  value 
thus  arising,  but  was  calculated  to  lead  the 
Jury  to  Iwlieve  that  if  the  maiket  value  of  the 
lot  was  decreased  by  reason  of  the  general 
proximity  of  the  railroad  cut,  or  other  cause, 
the  plaintiff  could  recover  therefor. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  823 ;    Dec.  Dig.  S  307.*] 

8.  Eminent    Domain    (|    307*)  —  ABxnrtNO 
Owners — Instbuctions— '  'Street.  ' ' 

While  the  word  "street"  is  generally  ap- 
plied to  a  thoroughfare  in  a  city,  town,  or  vil- 
lage, yet,  where  a  tract  of  land  outside  of  the 
corporate  limits  of  a  city  was  platted  and  di- 
vided into  lots  and  ways  of  ingress  and  egress 
called  "streets,"  in  a  suit  for  damages  result- 
ing from  digging  a  cut  across  such  a  way,  and 
injuring  the  mode  of  ingress  to  and  egress  from 
tile  lot,  it  was  proper  to  refuse  a  request  to 
charge,  defining  a  street  to  be  a  public  way  in 
a  city,  town,  or  village,  and  instructing  the 
jury  that  if  there  was  no  street,  as  thus  de- 
fined, lying  beside  the  lot  in  question,  there 
could  be  no  recovery. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  823;    Dec.  Dig.  $  307.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7,  pp.  6684-6691;    vol.  8,  p.  7805.] 

4.  Pleadino   (S  380*)— Vakiance. 

It  is  a  substantial,  not  literal,  agreement 
between  the  allegata  and  probata  which  the  law 
requires.  Requests  to  charge,  the  effect  of 
which  would  require  the  plaintiff's  evidence  to 
conform  to  the  letter  of  the  petition  as  to  the 
rituation  and  size  of  a  cut  in  a  street,  on  ac- 
count of  which  damages  were  sought,  should  be 
refused. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1309;   Dec.  Dig.  S  389.*] 


5.  Eminent    Domain    (J    279*)  —  Abottiwo 
O  w  ners—Railroa  DB— Defenses. 

If  the  right  of  ingress  to  and  egress  from 
a  lot  by  means  of  a  direct  and  easy  way,  which 
the  owner  had  a  right  to  use  without  obstruc- 
tion, was  cut  off  by  means  of  a  railroad  cnt 
made  across  such  street  or  way  in  front  of  the 
lot  or  contiguous  thereto,  thereby  lessening  the 
market  value  of  such  lot,  the  owner  would  not 
be  prevented  from  recovering  damages  therefor 
because  there  might  be  another  circuitous  and 
longer  way  by  wliich  the  lot  could  be  reached. 
The  possibility  of  access  to  the  lot  by  other 
means  would  be  for  consideration  in  determining 
whether  its  market  value  was  diminished,  and,  it 
so,  to  what  extent,  but  would  not,  as  matter  of 
law,  prevent  any  recovery. 

[E2d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  IMg.  f{  775,  776;   Dec.  Dig.  $  27'J.*1 

Eirror  from  Superior  Court,  Falton  Coon- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  the  West  End  Heights  Land 
Company  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Tye,  Peeples  ft  Jordan,  for  plaintiff  in  er- 
ror. Etherldge  &  Etheridge.  for  defendant 
In  error. 

LUMPKIN,  J.  The  plaintiff,  a  land  com- 
pany, divided  a  tract  of  land,  lying  outside 
the  city  limits  of  Atlanta,  into  lots,  and  made 
a  plat  thereof,  and  sold  some  of  the  lots.  It 
sold  two  lots,  which  according  to  the  map 
abutted  on  one  of  the  platted  streets,  to  a 
railroad  company.  Sul>sequently  the  land 
company  sued  the  railroad  company,  and  al- 
leged that  the  defendant  had,  without  the 
plaintiff's  consent,  dug  a  deep  cut  In  front  of 
another  adjacent  lot  owned  by  the  plaintiff, 
in  and  along  the  street  on  which  the  lots 
abutted,  thus  entirely  cutting  off  and  de- 
stroying all  ingress  and  egress  to  and  from 
the  lot  of  the  plaintiff  by  means  of  such 
street  and  a  highway  nearby,  that  being  the 
only  easy  and  direct  route  into  the  dty,  and 
the  one  exclusively  used  by  the  occupants 
of  lots  In  vicinity,  and  thereby  leaving  no 
outlet  from  the  lot  of  the  plaintiff,  except 
by  a  circuitous  way  into  a  different  highway. 
It  was  alleged  that  the  market  value  of  the 
plaintiff's  lot  was  thus  decreased.  The  plain- 
tiff obtained  a  yerdict  for  damages.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  it  excepted. 

It  was  contended  that  the  agents  of  the 
land  copipany  knew  that  they  were  selling 
two  lots  to  a  railroad  company,  and  thnt 
the  latter  expected  to  construct  a  railroad, 
and  that  payment  for  the. lots  sold  includ- 
ed any  damage  which  might  result  to  the  ad- 
jacent lot  from  a  proper  construction  of  the 
railroad.  Reliance  was  placed  upon  the  case 
of  Seaboard  Air  Line  Ry.  v.  McMurrain,  132 
Ga.  181,  63  S.  E.  1098.  The  evidence  does 
not  bring  the  present  case  within  the  ruling 
there  made.  In  that  case  an  owner  of  a 
tract  of  land,  for  a  valuable  consideration, 
conveyed  to  a  railway  company  a  right  of 
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way  through  his  land,  for  the  purpose  of 
building  and  operating  a  railroad. 

It  was  further  contended  that.  If  the  dig- 
ging of  an  open  cut  across  the  street  or 
way  on  which  the  plaintiff's  lot  abutted 
amounted  to  a  nuisance.  It  was  public  In  its 
character,  and  that  the  plaintiff  suffered  no 
damage  different  from  that  suffered  by  the 
general  public.  But  this  is  not  sound  as  ap- 
plied to  the  present  case.  If  the  plaintiff's 
property  rights  were  injuriously  affected  by 
the  obstruction  of  a  street  or  way  which 
furnished  an  important  avenue  of  approach 
to  its  lot,  by  digging  an  open  railroad  cut 
across  such  street  or  way  in  front  of  such 
lot  or  contiguous  thereto,  without  its  au- 
thority, so  as  to  dose  such  street  or  way, 
and  prevent  ingress  to  and  egress  from  the 
lot  thereby,  and  thus  depreciate  its  marliet 
value,  the  ownesr  would  not  stand  in  the 
same  position  as  the  general  public,  but  conld 
bring  an  action  for  the  damage  so  caused. 
Coker  v.  Atlanta,  KnoxviUe  &  Northern  Ry. 
Co.,  123  Ga.  483,  61  S.  B.  481. 

The'  suit  was  based  on  the  Interference 
with  the  principal  means  of  Ingress  to  and 
egress  from  the  plaintiff's  lot,  and  the  con- 
sequent diminution  of  market  value.  Fol- 
lowing the  plaintiff's  allegations  on  this  sub- 
ject, there  was  a  general  statement  in  the 
petition  that  the  market  value  of  its  lot  be- 
fore the  cut  was  dug  was  $700,  but  on  ac- 
count of  the  digging  of  the  cut  It  has  been 
reduced  to  about  $200.  But  as  no  damage 
to  the  plaintiff  and  no  wrong  on  the  part  of 
the  defendant  was  alleged,  except  In  regard 
to  the  cutting  off  of  ingress  and  egress  by 
digging  the  cut  across  the  street,  this  general 
statement  must  be  taken  in  connection  with 
the  other  allegations,  and  not  as  setting  up 
an  additional  ground  for  damages.  At  one 
place  in  his  charge  the  Judge  recognized  this ; 
but  at  several  other  places  he  dealt  with  the 
case  as  if  the  mere  proximity  of  a  railroad 
cut  to  the  plaintiff's  lot,  if  it  diminished  the 
value  thereof,  would  furnish  a  basis  of  re- 
covery, without  limiting  the  plaintiff's  right 
to  damages  arising  from  Interference  with 
the  street.  The  defendant  had  a  right  to  con- 
struct its  railroad  on  its  own  property,  using 
proper  fills  and  cuts  for  that  purpose.  If 
its  road  upon  Its  own  right  of  way  or  prop- 
erty was  lawfully  constructed,  and  without 
negligence  in  the  manner  of  doing  so,  the 
mere  fact  that  a  railroad  cut  might  be  un- 
sightly or  undesirable  In  the  neighborhood 
of  the  plaintiff's  lot  would  not  authorize  the 
plaintiff  to  recover  damages  on  that  account 
In  the  present  case.  The  language  of  the 
court,  repeated  several  times,  was  calculated 
to  place  before  the  Jury  too  broad  a  basis  for 
consideration  In  the  finding  of  damages.  At 
one  time  he  said:  "Has  this  property  been 
damaged  by  this  cut;  and,  if  so,  to  what 
extent?"  At  another  time  he  said:  "If  the 
property  was  worth  less  in  the  market  Im- 
mediately after  the  cut  was  made  than   it 


was  immediately  before  the  cut  was  made, 
the  plaintiff  would  be  entitled  to  recover,  if 
the  diminution  in  the  market  value  was  at- 
tributable to  the  cut  made  by  the  defendant. 
The  plaintiff  would  be  entitled  to  recover  "the 
amount  of  this  diminution  In  market  value." 
This  was  substantially  repeated  in  another 
part  of  the  charge.  We  do  not  hold  that  the 
amount  of  the  verdict  ^was  without  evidence 
to  support  It,  but  Its'  size  may  have  been 
affected  by  these  charges  of  the  court. 

Other  grounds  of  the  motion  for  a  new 
trial  are  sufficiently  covered  by  the  head- 
notes,  t 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(US  Oa.  41S) 
SEIABOARD  AIR  LINB  RY.  v.  ATI^ANTIO 
COMPRESS  CO. 

(Supreme  C!ourt  of  Georgia.    Nov.  19,  1910.) 

(St/Uabut  ly  the  Court.) 

1.  iNnEMNrrr   ({   16*)— Action— Sufficiekot 
OF  Petition. 

'  A  railway  company  brought  suit  against  a 
compress  company,  and  alleged  as  follows:  De- 
fendant entered  into  a  contract  with  plaintiff, 
providing  for  the  compressing  and  loading  on 
cars  of  cotton  during  a  certain  season,  the  in- 
suring of  it  for  the  benefit  of  the  plaintiff,  and 
the  indemnifying  of  the  railway  company  against 
all  loss  or  damage  to  cotton  between  the  time  of 
the  delivery  of  it  to  the  compress  company  by 
shippers  or  by  the  railway  company  and  the 
time  of  loading  on  cars  and  notifying-  the  rail- 
road company.  The  compress  company  issued 
to  an  owner  of  cotton  in  its  possession  a  receipt 
for  such  cotton,  "to  be  compressed  end  loaded 
for  SeaI>oard  [the  railway  company],  subject  to 
all  tiie  conditions  of  bill  of  lading  of  above- 
named  carrier,  which  may  be  issued  in  exchange 
for  this  receipt."  The  railway  company  issued 
a  bin  of  lading  to  the  shipper.  While  in  the 
compress,  a  part  of  the  cotton  was  destroyed  by 
fire.  This  was  not  discovered  by  the  plaintiff 
until  the  rest  bad  been  carried  to  its  point  of 
destination  on  the  railroad,  where  it  was  deliv- 
ered to  a  steamship.  The  railway  company  re; 
Imbursed  the  owner,  and  brought  this  suit 
against  the  compress  company  on  the  contract 
of  indemnity.  Held,  that  the  petition  sufficient- 
ly alleged  a  delivery  of  the  cotton  by  the  ship- 
per to  the  carrier  or  its  agent  to  withstand  a 
general  demurrer ;  and  it  wag  not  subject  to  be 
dismissed  on  demurrer  on  the  ground  that  it 
showed  that  there  had  been  no  delivery  to  the 
carrier,  and  that  no  liability  by  it  to  the  ship- 
per had  arisen. 

[£)d.   Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §  42;   Dec.  Dig.  S  15.*] 

2.  Cabbiebs  (I  153*)— Cabbiaob  of  Goods— 
BiLX  OF  Lading— CoNSTBucTioN. 

The  inclusion  in  the  receipt  given  by  the 
compress  company  to  the  owner  of  the  cotton  of 
a  provision  that  it  was  "subject  to  ail  the  con- 
ditions of  bill  of  lading  of  above-named  carrier, 
which  may  be  issued  in  exchange  for  this  re- 
ceipt," and  the  existence  in  the  printed  condi- 
tions on  the  back  of  the  bill  of  lading  of  a  state- 
ment that  "no  carrier  or  party  in  possession  of 
ail  or  any  of  the  cotton  hereby  described  shall 
be  liable  for  any  loss  therefor  or  damage  there- 
to by  *  *  •  fire,"  did  not  constitute  such  an 
express  contract  between  the  shipper  and  the 
carrier  as  to  relieve  the  latter  from  liability  for 
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loss  occarring  hj  fire,  under  Civ.  Code  1895,  ! 
2276. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  687,  688;   Dec.  Dig.  |  153.»] 

3.  Review  on  Appeal. 

It  was  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  the  Seaboard  Air  Line  Railway 
against  the  Atlantic  Compress  Company. 
Judgment  of  dismissal,  and  plaintiff  brings 
error.     Reversed. 

On  September  1,  1905,  the  Atlantic  Com- 
press Company  and  the  Seaboard  Air  Line 
Railway  entered  into  a  written  contract 
which  contained  the  following,  among  other 
provisions:  "Whereas,  during  the  cotton  sea- 
son of  1905-1906,  the  railway  company  will 
accept  uncompressed  cotton  for  through 
transportation,  but,  for  convenience  ■  In  for- 
warding the  same,  desires  that  a  portion 
thereof  shall  be  compressed  at  said  compress 
Of  the  compress  company:  Now,  therefore, 
this  agreement  wltnesseth:  That  the  com- 
press company  •  •  •  hereby  covenants 
and  agrees  •  •  •  that,  as  and  when  re- 
quested by  the  railway  company  so  to  do, 
[it]  will  promptly  receive  and  receipt  for, 
unload  from  cars  or  wagons,  shelter  when 
practicable,  compress,  and  load  on  cars  in 
the  order  of  its  receipt,  or  as  may  be  other- 
wise Instructed  by  the  railway  company,  all 
cotton  of  such  dimensions  as  to  make  It 
practicable  to  compress  It  to  a  density  as 
hereinbelow  specified,  intended  for  shipment 
over  the  lines  of  the  railway  company  and 
Its  connections,  and  tendered  to  the  com- 
press company  for  that  purpose  by  the  rail- 
way company  or  by  shippers,  and  for  such 
cotton  as  is  BO  tendered  by  shippers  it  will 
issue  to  shippers  tendering  same  one  single 
certificate  only  covering  each  lot  of  cotton 
designated  by  one  marli.  •  •  »  Tliat  it 
will  load  not  less  than  fifty  bales  of  com- 
pressed cotton  in  any  standard  car  of  thirty- 
four  (34)  feet  in  length,  excepting  remnants, 
and  when  loading  Is  completed  will  cause 
4oors  of  cars  to  be  closed,  sealed,  and  strip- 
ped in  a  proper  manner  (doors  closing  tight 
into  the  sides  of  a  car  properly  fastened  and 
sealed  need  no  strips),  and  thereafter  will 
promptly  furnish  unto  the  railway  company 
an  accurate  statement  of  all  cotton  loaded 
in  each  and  every  car.  That  it  will  indemni- 
fy and  save  harmless  the  railway  company 
against  any  and  all  claims,  demands,  suits, 
judgments,  and  sums  of  money  accruing  to 
any  person  against  the  railway  company  for 
loss  or  damage  to  cotton  so  tendered  to, 
compressed  by,  or  loaded  by,  the  compress 
company,  howsoever  such  loss  or  damage 
may  result,  if  the  same  accrued  between  the 
time  of  delivery  of  such  cotton  unto  the  com- 
press company  by  shippers  or  by  the  rail- 
way company,  or  the  time  when  the  railway 


company  shall  have  placed  cars  of  uncom- 
pressed cotton  in  position  for  -unloading  at 
the  compress  and  furnished  the  compress 
company  with  waybills,  abstracts,  or  other 
memoranda,  per  advice,  showing  that  the 
cars  have  been  placed  In  position  for  such 
unloading,  and  the  time  when  the  same  has 
been  loaded  or  reloaded  in  cars  and  the 
railway  company  notified  that  the  cotton  has 
been  so  loaded  or  reloaded,  or  until  the  rail- 
way company  shall  have  been  in  default  for 
fotty-elght  (48)  hours  in  furnishing  care 
therefor,  as  hereinafter  provided,  such  In- 
demnity to  be  effective  at  whatsoever  time 
such  loss  or  damage  may  be  discovered,  and 
to  that  end  hereby  specifically  assumes  all 
responsibility  for  the  proper  handling,  stor- 
ing, and  protection  of  such  cotton  while  in 
Its  possession  as  hereinbefore  provided,  and 
agrees  that  the  count  made  by  the  railway 
company  or  Its  connections  of  the  number  of 
bales  of  cotton  loaded  in  any  car  under  the 
seajs  of  the  compress  company,  at  the  points* 
where  such  seals  are  broliien,  shall  be  final 
and  conclusive  as  between  the  parties  here- 
to for  the  purpose  of  this  agreement,  as  to 
the  number  of  bales  of  cotton  loaded  in  said 
car,much  count  to  be  promptly  and  careful- 
ly made,  and  in  case  of  discrepancies  to  be 
rechecked  and  differences  reiwrted  to  the 
compress  company.  That  it  will  keep  all 
cotton  tendered  to  it,  as  hereinbefore  provid- 
ed, fully  Insured,  under  Insurance  policies 
satisfactory  to  the  railway  companies  for 
whose  account  insured,  and  file  with  each 
railway  company  a  copy  of  such  policy ;  and 
the  railway  company  will  reimburse  it  for 
the  additional  premiums  of  Insurance  accru- 
ing on  such  cotton,  after  forty-eight  (48) 
hours  written  application  by  the  compress 
company  upon  the  railway  company  for  cars 
In  which  to  load  it  •  •  ♦  The  compress 
company  shall,  when  requested,  furnish  to 
each  interested  railway  a  certified  statement 
of  the  number  of  bales  of  cotton  held  for  ac- 
cotmt  of  said  railway,  and  also  a  certified 
statement  of  the  aggregate  number  of  bales 
of  cotton  held  in  the  press  for  account  of  all 
Interested  railways.  •  •  •  The  railway 
company  shall  have  access  to  the  records  of 
the  compress  company,  to  enable  the  railway 
company  to  make  a  complete  check  of  the 
cotton  handled  by  the  compress  company  for 
the  railway  company.  The  compress  compa- 
ny guarantees  that  all  receipts,  loading  tick- 
ets, or  similar  documents  Issued  by  It,  or  by 
any  one  in  its  employ  authorized  to  issue  the 
same,  are  genuine  and  represent  cotton  ac- 
tually delivered  to  and  In  the  possession  of 
the  compress  company,  and  that  each  and 
every  bale  specified  in  the  compress  receipt, 
loading  tickets,  or  similar  documents  is  a 
merchantable  bale,  so  far  as  weight  is  con- 
cerned, except  as  noted  thereon;  and  the 
compress  company  covenants  to  hold  the  rail- 
way company  harmless  against  all  loss,  dam- 
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age,  or  expense  which  the  railway  company 
may  incar  or  be  put  to  from  nondelivery  by 
the  compress  company  to  the  railway  compa- 
ny of  the  cotton  covered  by  such  receipts, 
loading  tickets,  or  similar  documents.  That 
the  compress  company '  will,  when  requested 
by  the  railway  company,  act  as  the  agent 
of  the  railway  company  for  the  delivery  of 
cotton  destined  locally  to  the  compress  points, 
assuming  responsibility  for  the  correct  deliv- 
ery of  such  cotton  to  the  owner,  and,  when- 
ever such  shipments  shall  be  consigned  to  'or- 
der notify,'  will  make  delivery  only  after  suf- 
ficient evidence  has  been  furnished  to  it  that 
the  original  bill  of  lading  has  been  surrender- 
ed to  the  railway  company  therefor,  and  will 
keep  the  same  fully  covered  by  fire  insurance 
for  forty-eight  (48)  hours  after  the  delivery 
Into  the  compress,  upon  the  payment  by  the 
railway  company  to  the  compress  company 
of  an  insurance  premium  of  two  cents  per 
bale:  •  •  •  Provided,  however,  that 
•when  the  railway  company  shall  issue  .its 
bill  of  lading  for  compressed  cotton  to  be  de- 
livered to  it  for  shipment  at  the  compress 
of  the  compress  company,  then  the  compress 
company  shall  look  to  the  shipper  of  such  cot- 
ton for  its  charges,  and  not  to  the  ralliray 
company.  That  it  will  furnish  upon  the 
tracks  used  by  the  conl^ress  company  In 
loading  cotton  for  account  of  the  railway 
company,  as  and  when  required  and  within 
reasonable  time  after  notice  of  such  require- 
ment, such  cars  as  may  be  necessary  for  the 
loading  and  shipment  of  such  cotton  as  may 
be  compressed  for  account  of  the  railway 
company,"  etc. 

The  railway  company  brought  suit  against 
the  compress  company,  and  alleged,  in  brief, 
as  follows:  On  November  14,  1905,  Inman  & 
Co.  who  were  shippers  over  the  plaintiff's 
line  of  railway  delivered  to  the  defendant 
at  its  compress  on  the  line  of  plaintiffs  road 
in  Columbus  two  lots  of  cotton  to  be  com- 
pressed and  delivered  to  the  plaintiff  for  ship- 
ment to  Savannah.  In  compliance)  with  the 
contract  above  set  out  the  defendant  issued 
to  the  shippers  two  compress  receipts  of 
like  form.  Each  of  them  (except  as  to  the 
number  of  bales)  in  addition  to  numbers  and 
marks,  contained  the  following:  "Received 
from  Inman  &  Co.  ISO  bales  of  cotton  to  be 
compressed  and  loaded  for  Seaboard.  Sub- 
ject to  all  the  conditions  of  bill  of  lading  of 
above-named  carrier,  which  may  be  issued  in 
exchange  for  this  receipt"  On  the  same  day 
on  which  these  receipts  were  given,  the 
plaintiff  Issued  to  the  shippers  two  bills  of 
lading  covering  the  cotton,  by  which  the 
plaintiff  contracted  to  carry  it  from  Colum- 
bus to  Savannah  and  deliver  it  to  the  steam- 
ship line.  Copies  of  the  bills  of  lading  were 
attached  as  exhibits  to  the  petition.  Each 
of  them  contained  on  the  back  a  printed 
statement  that  "no  carrier  or  party  in  pos- 
session of  all  or  any  of  the  cotton  herein  de- 
scribed shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  causes  beyond  its  con- 


trol, or  by  floods  or  by  fire,"  eta  When  th» 
shipments  reached  Savannah  the  plalntur 
found  that  there  were  67  bales  less  than  the 
total  specified  In  the  compress  receipts  and  In 
the  bills  of  lading.  It  was  informed  by  the 
defendant  that  the  missing  bales  had  been 
destroyed  in  a  fire  which  consumed  the  com- 
press on  November  16th.  Knowing  that  the 
cotton  was  intended  for  export  shipment,  and 
realizing  the  great  danger  of  loss  and  dam- 
age which  might  accrue  by  delay,  the  plain- 
tiff requested  the  defendant  to  replace  the 
cotton,  which  the  latter  refused  to  do. 
Thereupon  the  plaintiff  went  into  the  cot- 
ton market  at  Savannah  and  purchased  from 
Inman  &  Co.  66  bales  having  like  marks  and 
value  as  those  destroyed,  and  delivered  them, 
together  with  the  bales  which  it  had  on 
hand,  to  the  steamship  line.  This  cotton  cost 
the  plaintiff  $4,036.94,  and  the  plaintiff  sus- 
tained damage  In  that  amount  by  reason  of 
the  nondelivery  of  the  cotton  to  it  by  the  de- 
fendant and  its  refusal  to  reimburse  the 
plaintiff  for  the  loss  sustained.  On  demurrer, 
the  presiding  judge  dismissed  the  petition, 
and  the  plaintiff  excepted. 

Brovm  &  Randolph  and  R.  S.  Parker,  for 
plaintiff  in  error.  King  &  Spalding  and  E. 
M.  Underwood,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stathig  the  facts  as 
above).  This  case  is  practically  controlled 
by  the  decision  In  Atlantic  Ciompress  Co.  v. 
Central  of  Georgia  Ry.  Co.,  135  Qa.  — ,  68 
S.  E.  1028.  It  was  there  held  that  the  giv- 
ing of  a  receipt  by  the  compress  company  to 
the  owner  of  the  cotton,  containing  a  refer- 
ence to  the  conditions  of  the  bill  of  lading 
of  the  railroad  company,  and  the  substitu- 
tion for  such  receipt  of  the  bill  of  lading  of 
the  railroad  company,  in  which  there  was  a 
provision  that  "no  carrier  or  party  in  pos- 
session of  all  or  any  part  of  the  property 
herein  described  shall  be  liable  for  any  loss 
thereof  or  damage  thereto  by  •  •  •  fire," 
did  not  constitute  an  express  contract  be- 
tween the  owner  of  the  cotton  and  the  rail- 
way company,  so  as  to  exempt  the  latter 
from  liability  to  the  former  for  loss  of  the- 
cotton  by  fire,  under  the  provisions  of  Civ. 
Code  1895,  S  2276,  that:  "A  common  carrier 
cannot  limit  his  legal  liability  by  any  no- 
tice given,  either  by  publication  or  by  entry 
on  receipts  given  or  tickets  sold.  He  may 
make  an  express  contract,  and  will  then  be 
governed  thereby."  It  was  further  held, 
dealing  with  a  like  contract,  that  proof  of  the 
loss  of  the  cotton  by  fire  and  payment  to  the 
owner  by  the  railway  company  of  the  value 
of  such  cotton  made  a  prima  facie  case  of 
liability  of  the  coinpress  company  to  the 
railway  company  on  the  Indemnity  contract 
The  rule  Is  recognized  that  the  liability  of 
the  carrier  does  not  begin  until  delivery  of 
property  to  him  or  to  his  proper  servant  au- 
thorized to  receive  it  for  carriage.  It  ha» 
also  been  held  that,  although  physical  dellT- 
ery  may  have  been  made,  U  something  re- 


Digitized  by'LjOOQlC 


Oa.) 


GELDEBS  T.  CITY  OF  FITZGERALD. 


569 


quired  either  by  the  law  or  the  contract  re- 
mains to  be  done  by  the  shipper  before  trans- 
-portatlon,  the  liability  of  the  company  may 
'  be  that  of  a  warehouseman  rather  than  that 
of  a  carrier.  There  Is  some  difference  among 
the  authorities  as  to  wtiat  constitutes  a  de- 
livery to  the  carrier  or  its  authorized  agent 
Under  the  contract  between  the  two  compa- 
nies, the  mere  statement  that,  when  a  rail- 
road company  shall  Issue  its  bill  of  lading 
for  compressed  cotton  to  be  delivered  to  it 
for  shipment  at  the  compress  of  the  com- 
press company,  the  latter  company  shall  look 
to  the  shipper  of  such  cotton  for  its  charges, 
and  not  to  the  railroad  company,  was  not 
enflScient  to  negative  the  fact  of  delivery  to 
the  carrier  or  its  authorized  agent,  so  as  to 
prevent  any  liability  from  arising  on  the 
part  of  the  carrier  to  the  shipper. 

The  decision  In  the  case  of  the  Missouri 
Pacific  Ry.  Co.  v.  McFadden,  154  U.  S.  155, 
14  Sup.  Ct  990,  38  U  Ed.  944,  was  cited. 
In  that  case  an  answer  was  filed  by  the  de- 
fendant, alleging,  among  other  things,  that 
the  railroad  company,  for  Its  own  conveni- 
ence and  the  convenience  of  its  customers, 
was  in  the  habit  of  issuing  bills  of  lading 
for  cotton  delivered  to  the  compress  com- 
pany, to  be  compressed  before  actual  delivery 
to  the  railroad  company,  with  no  intention 
on  the  part  of  the  shipper  or  of  the  carrier 
that  the  liability  of  the  latter  should  attach 
before  delivery  on  its  cars ;  that  this  custom 
was  well  known  to  the  plaintiff,  who  was  the 
owner  of  the  cotton,  and  the  bills  of  lading 
were  made  out  and  accepted  in  accordance 
with  such  custom;  that  the  cotton  was  in 
the  hands  of  the  compress  company  In  ac- 
cordance with  such  custom,  and  had  never 
been  delivered  to  the  railroad  company,  and 
was  under  the  control  of  the  shipper  or  his 
agent,  and  bad  not  been' delivered  to  the  de- 
fendant when  destroyed  by  fire.  The  court 
snstained  an  objection  to  this  plea.  After 
verdict  in  favor  of  the  plaintiff,  the  case  was 
carried  to  the  Supreme  Court  of  the  United 
States  by  writ  of  error.  The  Judgment  of 
the  trial  court  was  reversed.  After  discuss- 
ing the  fact  that  under  the  allegations  of 
the  plea  the  railroad  company  was  not  lia- 
ble, Air.  Justice  White  said.  In  conclusion: 
"Of  conrse,  In  so  concluding,  we  proceed 
solely  upon  the  admission  which  the  excep- 
tion to  the  answer  necessarily  Imported,  and 
express  no  opinion  as  to  what  would  be  the 
mle  of  law  if  the  compress  company  had  not 
been  the  agent  of  the  shipper,  or  if  the  goods 
had  been  constructively  delivered  to  the  car- 
rier through  the  compress  company,  who 
held  them  in  the  carrier's  behalf."  The 
transaction  alleged  In  the  present  case,  in- 
cluding the  contract  between  the  raUroad 
and  the  compress  company,  the  receipt  given 
by  the  latter  to  the  owner  of  the  cotton,  "to 
be  compressed  and  loaded  for  Seaboard,  sub- 
ject to  all  the  conditions  of  bill  of  lading 


of  above-named  carrier,  which  may  be  Issued 
In  exchange  for  this  receipt,"  and  the  issuing 
of  the  bill  of  lading  by  the  carrier,  distin- 
guishes this  case  from  the  one  above  cited, 
in  the  manner  indicated  by  Mr.  Justice 
White  in  the  quotation  made.  Accepting  the 
allegtatlons  of  the  petition  as  correct,  aa  we 
must  do  on  demurrer,  It  was  error  to  dis- 
miss the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(136  Oa.  400) 

GELDEBS  et  al.  v.  CITY  OP  FITZGBRAU) 
et  al. 

(Supreme  Court  of  Georgia.    Nov.  19,  1910.) 

{SytlaUu  (y  the  Court.) 

1.  Municipal    Cobpobations   (§   9TO*)  —  As- 
sessmeniv-Chanqb  by  City  Codhcii/— Iw- 

JUNGTION. 

Tlie  charter  of  the  city  of  Fitzgerald,  as 
created  by  the  act  approved  August  22,  1907 
(Acts  1907,  p.  609),  authorized  the  mayor  and 
aldermen  to  elect  a  board  of  tax  assessors,  and 
conferred  jurisdiction  upon  the  tax  assessors, 
when  so  elected,  to  assess  the  value  of  all  real 
estate  and  personal  property  within  the  city, 
and  to  make  their  return  to  the  mayor  and  al- 
dermen. Upon  complaint,  the  mayor  and  alder- 
men were  authorized  to  raise  the  assessment  so 
made  by  the  assessors ;  bat  the  jurisdiction  of 
the  mayor  and  aldermen  over  such  matters  was 
purely  revisory,  dependent  upon  complaint  being 
filed  by  the  taxpayer,  and  was  in  no  sense  orig- 
inal. 

(a)  A  municipal  tax  on  real  estate,  based  on 
values  designated  by  the  mayor  and  aldermen  of 
the  city  of  Fitzgerald,  under  color  of  office,  in 
excess  of  those  at  which  given  property  was  re- 
turned by  the  tax  assessors,  without  any  com- 
plaint having  been  filed  by  the  taxpayer,  was 
ultra  vires,  and  may  be  enjoined  at  the  instance 
of  a  taxpayer,  the  assessment  of  whose  property 
has  been  illegally  increased. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2120-2123;  Dec 
Dig.  i  979.*] 

2.  Municipai.  Cobpobations  (J  979*)— Col- 
UBcnoK— Action  to  Enjoih— Pasties. 

In  a  suit  to  enjoin  the  collection  of  munic- 
ipal taxes  on  real  estate,  based  on  values  fixed 
by  officers  of  the  municipality  acting  ultra  vires, 
it  was  competent  to  make  as  parties  defendant 
the  individual  officers  of  the  municipality  who 
were  alleged  to  have  made  the  assessment  and 
to  be  attempting  to  enforce  collection  of  the 
taxes. 

(a)  The  municipal  corporation  also  was  a 
proper  party,  and,  not  having  been  named  as  a 
party  defendant  in  the  original  petition,  it  was 
competent  by  amendment  to  make  it  a  party  in 
its  appropriate  corporate  name. 

[Ed.  Note.~-For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  079.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;   U.  P.  Whipple,  Judge. 

Action  by  Isidor  Gelders  and  others  against 
the  City  of  Fitzgerald  and  others.  Judg- 
ment of  dismissal,  and  plaintiffs  bring  er- 
ror.   Reversed. 

Jos.  B.  Wall,  for  plaintiffs  in  error.  B. 
H.  Wall  and  Clayton  Jay,  for  defendants  in 
error. 


•For  other  case*  see  ume  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indexea 
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ATKINSON,  J.  'The  writ  of  error  com- 
plains of  a  rnling  of  the  judge  disallowing  an 
amendment,  and  also  of  the  judgment  dis- 
missing  the  Qise  on  demurrer.  Isidor  Gel- 
ders,  F.  R.  Justice,  and  C.  A.  De  Lang  filed 
a  petition  against  J.  G.  Enapp,  who  was  al- 
leged to  be  mayor,  C.  W.  Hayes  and  other 
named  jiersons,  who  were  alleged  to  be  alder- 
men, C.  M.  Wise,  who  was  alleged  to  be 
cleric,  and  Herman  Smith,  alleged  to  be  mar- 
shal, of  the  city  of  E^tzgerald,  and  declared 
substantially  the  following: 

In  pursuance  of  section  39  of  the  act  ap- 
proved August  22,  1907  (Acts  1907,  p.  609), 
Incorporating  the  "city  of  Fitzgerald,"  peti- 
tioners were  elected  and  qualified  as  tax  as- 
sessors for  the  year  190&  and  In  perform- 
ance of  the  duties  Imposed  on  them  by  the 
provisions  of  the  municipal  charter  they  pro- 
ceeded to  assess  for  taxation  the  values  of 
all  real  estate  and  personal  property  in  the 
city,  and  made  their  return  in  terms  of  the 
law.  No  complaint  of  the  assessment  was 
filed,  and  the  time  for  filing  complaints  had 
expired ;  but  nevertheless  "the  said  mayor 
and  council"  have  Illegally  proceeded  to  re- 
vise the  assessment  so  made  by  the  assessors, 
and  by  so  doing  in  some  Instances  have 
doubled  the  assessed  value  of  the  real  estate 
of  taxpayers,  including  among  them  plain- 
tiffs, and  in  other  instances  reducing  the  as- 
sessed value,  the  effect  of  which  would  make 
the  burden  of  dty  taxation  fall  unequally 
upon  taxpayers.  The  prayers  were  to  enjoin 
J.  G.  Knapp,  mayor,  and  C.  W.  Hayes  and 
others,  aldermen,  from  changing  the  assessed 
values  as  returned  by  the  assessors,  and  G. 
M.  Wise,  the  clerli,  from  issuing  executions 
based  on  any  other  values  than  those  return- 
ed by  the  assessors,  and  Herman  Smith,  the 
marshal,  from  collecting  executions  based  on 
any  other  values  than  those  returned  by 
the  assessors,  and  for  general  relief. 

Process  Issued  against  all  the  Individuals 
named,  and  was  served.  A  demurrer  was 
filed,  on  general  grounds,  and  on  the  further 
ground  that  the  petition  was  an  attempt  to 
sue  the  dty  of  Fitzgerald,  but  was  Insuffi- 
cient, because  the  petition  was  not  against 
the  municipality  under  Its  corporate  name 
as  set  forth  in  Its  charter,  and  because  the 
process  Issued  against  J.  G.  Enapp  and  oth- 
ers was  not  a  process  agralnst  the  city  of 
Fitzgerald.  The  defendants  offered  to  amend 
the  petition  by  alleging  in  substance  that  the 
"city  of  Fitzgerald,"  being  Interested  in  the 
assessed  values  of  the  proiierty  to  I>e  taxed, 
would  be  affected  by  the  decision  to  be  ren- 
dered In  the  case^  and  thereuiK>n  praying 
that  the  corporation  In  Its  proper  corporate 
name  be  made  a  party.  The  amendment  was 
disallowed,  and  the  petition  was  dismissed. 

1.  The  record  brought  to  this  court  con- 
tains an  answer,  which  was  filed,  and  nice- 
wise  a  petition,  which  was  presented  to  the 
Judge  by  the  city  of  Fitzgerald  In  its  proper 
corporate  name,  for  the  purpose  of  obtaining 
a  modification  of  the  restraining  order  pre- 


viously granted  against  the  several  officers 
designated  In  the  statement  of  facts.  But 
the  all^ations  contained  In  these  documents 
are  not  to  be  considered  In  testing  the  suffi- 
ciency of  the  petition  on  questions  of  de- 
murrer. The  complaint  was  not  as  to  the 
right  to  enjoin  the  collection  of  state  and 
county  taxes.  The  petition,  construed  In  Its 
entirety,  was  an  effort  to  enjoin  tue  collec- 
tion of  municipal  taxes  on  a  raised  assess- 
ment, alleged  to  tie  Illegal  and  made  without 
authority,  rather  than  upon  an  assessment 
made  by  the  dty  assessors,  which  was  alleg- 
ed to  be  legal  and  In  accordance  with  the 
provisions  of  the  city  charter.  By  section 
39  of  the  city  charter  provision  was  made 
for  the  election  of  dty  tax  assessors  by  the 
city  council,  and  their  duties  and  powers  de- 
fined. Among  other  things  It  was  declared: 
"That  said  assessors  shall  be  required  to 
deliver  their  tax  returns  as  fast  as  complet- 
ed to  the  city  clerk,  who  shall  immediately 
transcribe  them  on  the  dty  tax  digest,  and 
all  returns  and  the  digest  shall  be  prepared 
and  completed  not  later  than  April  1st  of 
each  year.  All  complaints.  If  any  should 
arise,  against  city  tax  assessments  shall  be 
heard  and  adjusted  by  the  city  coundl  at  its 
first  regular  meeting  of  each  year,  and  If 
there  should  be  an  excessive  number  of  com- 
plaints, then  and  in  that  event  the  city  coun- 
dl shall  continue  Its  sessions  from  day  to 
day  until  said  complaints  shall  have  been 
heard  and  adjusted."  No  provision  was  con- 
tained In  the  charter,  nor  was  there  any 
In  the  general  law,  relative  to  any  other  rem- 
edy to  a  taxpayer  who  might  be  dissatisfied 
with  the  valuation  placed  on  his  property 
by  the  assessors,  either  by  affidavit  of  Illegal- 
ity or  otherwise  at  common  law;  nor  was 
there  any  other  provision  authorizing  the 
mayor  and  aldermen  to  change  or  otherwise 
interfere  with  the  values  returned  by  the 
assessors.  It  thus  appears  that  under  the 
provisions  of  the  charter  the  return  was  con- 
clusive both  upon  the  taxpayer  and  the  city, 
unless  complaint  should  be  made  by  a  tax- 
payer ;  and  In  the  event  of  such  a  complaint 
the  mayor  and  council  were  authorized  to 
take  up  the  particular  assessment  complained 
of,  and,  after  affording  a  hearing,  render  a 
binding  dedsion  with  reference  to  the  prop- 
erty so  assessed ;  bat  It  was  not  contemplat- 
ed that  the  mayor  and  council  should  In  any 
manner  deal  with  the  assessment  of  values 
of  property,  in  the  absence  of  a  complaint 
and  merely  ex  parte. 

The  office  of  tax  assessor  of  the  city  was 
made  separate  and  apart  from  the  offices  of 
mayor  and  aldermen,  and  the  latter  as  a 
body  were  given  Jurisdiction  to  deal  with 
the  matter  of  assessment  of  values  only  In 
cases  where  a  complaint  was  lodged  object- 
ing to  the  return  made  by  the  tax  assessors. 
Their  jurisdiction  was  revisory  In  character, 
dependent  upon  complaint  being  filed  by  a 
taxpayer,  and  In  no  sense  was  it  original.  It 
was    alleged    that  no   complaint  had   been 
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lodged  by  a  property  owner.  In  the  absence 
of  such  a  complaint,  the  ex  parte  action  of 
the  mayor  and  council  In  changing  the  as- 
sessed values  as  returned  by  the  assessors 
was  ultra  vires,  and,  being  illegal,  afforded 
no  authority  for  the  issuance  of  tax  execu- 
tions or  the  levy  thereof  upon  the  basis  of  the 
raised  valuation  of  the  assessed  property. 
The  collection  of  a  tax  based  upon  values 
raised  without  authority  being  an  act  which 
would  be  manifestly  ultra  vires,  Injunction 
would  He  to  prevent  It  Keen  v.  Waycross, 
101  Ga.  588,  29  S.  E.  42.  In  the  case  under 
consideration,  the  mayor  and  aldermen  hav- 
ing authority  to  revise  the  assessments  re- 
turned by  the  assessors  where  complaints 
are  made  by  taxpayers,  the  presumption 
would  arise,  after  action  in  that  respect  by 
the  mayor  and  aldermen,  that  complaint  had 
been  made ;  and  it  would  be  incumbent  upon 
a  complaining  taxpayer,  in  order  to  establish 
the  want  of  Jurisdiction  upon  the  part  of 
the  mayor  and  aldermen,  to  show  the  con- 
trary. The  imposition  of  the  tax  on  the  ba- 
sis of  values  as  raised  by  the  mayor  and  al- 
dermen would  undoubtedly  be  such  an  act 
as  would  authorize  interposition  by  a  court 
of  equity.  On  the  general  subject,  see  Dillon 
on  Municipal  Corporations  (4th  Ed.)  §S  914, 
923,  924;  Cooley  on  Taxation  (3d  Ed.)  1447 
et  seq. ;   High  on  Injunctions  (4th  Ed.)  f  494. 

2.  Complaint  was  made  that  the  Judge  re- 
fused to  allow  the  petition  to  be  amended 
in  such  manner  as  to  make  the  .city  of  Fitz- 
gerald a  party  In  its  proper  corporate  name. 
The  corporation  was  not  a  party.  In  order 
to  make  It  so,  it  was  essential  that  it  be 
sued  in  its  proper  corporate  name.  Town  of 
East  Rome  v.  City  of  Rome,  129  Ga.  290,  58 
S.  E.  854,  and.  citations.  Certain  persons 
who  were  named  as  officers  of  the  municipal- 
ity were  sued  as  individuals.  They  were 
proper  parties.  It  was  alleged  that  they 
were  acting  under  color  of  office,  but  pro- 
ceeding in  an  illegal  manner,  and  under  such 
circumstances  as  to  render  injunction  an 
appropriate  remedy  against  them.  The  acts 
of  these  officers  which  were  sought  to  be 
enjoined  related  to  the  collection  of  the 
ci^'s  revenue,  and  the  municipality  was  In- 
terested In  the  cause.  The  suit  was  In  eq- 
uity, where  all  persons  at  Interest  ought  to 
be  parties.  Civ.  Code  1895,  {  4844.  In  all 
such  suits,  where  two  or  more  persons  sue 
or  are  sued,  and  the  name  of  a  person  who 
ought  to  be  Joined  as  a  plaintiff  or  defendant 
Is  omitted,  the  person  so  omitted  may  be 
made  a  party  by  amendment  Civ.  Code 
1895,  i  5103.  The  case  of  Tarver  v.  Dalton, 
134  Ga.  462,  67  S.  E.  929,  was  not  a  suit  In 
equity,  but  a  mandamus  proceeding,  and  the 
rule  above  announced  was  there  affirmed.  It 
was  error  to  disallow  the  amendment. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(13S  Oa.  37C) 
CITY  OF  ATLANTA  t.  JONES  et  aL 

(Supreme  Court  of  Georgia.    Nov.  18,  1910.) 

(Syllalyu*  hy  the  Oourt.) 

1.  Eminent  Domain  (M  317,  320,  825*>-Ti- 
•ax  TO  Condemned  Pbopkbtt  —  Abandok- 
MBNT  OF  Use— Reveksion. 

Where  condemnation  proceedings  are  had 
under  the  statute,  upon  the  payment  of  the 
amount  of  the  award  found  by  the  assessors  and 
the  final  judgment  on  appeal,  the  condemnor  be- 
comes vested  with  such  interest  in  the  property 
taken  as  may  6e  necessary  for  the  exercise  of 
the  franchise  or  conduct  of  the  business ;  and 
whenever  the  condemnor  shall  cease  using  the 
property  for  the  purpose  for  which  it  was  ac- 
quired, it  reverts  to  the  person  liam  whom  it 
was  taken,  his  heirs,  or  assigns. 

[Bd.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Gent.  Dig.  SS  834-«40,  851,  852,  854- 
856,  859 ;  Dec  Dig.  §S  317,  326,  325.*] 

2.  Eminent  Domain  (§  317*)— Deed  from  I^- 
FBNDANT— Abandonment  of  Usb. 

Where  such  condemnation  is  had  for  a 
public  purpose  under  the  power  of  eminent  do- 
main, the  person  whose  proiierty  is  condemned 
is  not  required  to  make  any  deed  or  conveyance 
to  the  condemnor.  He  may  stand  upon  the  stat- 
utory regulation  as  to  the  extent  of  the  estate 
acquired  by  condemnation  and  the  reversion  in 
case  of  abandonment. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  834-S40;   Dec.  Dig.  §  317.*] 

3.  Eminent  Domain  (g  325*)— Deed  fbom  De- 
fendant—Abandonment   OF    Usn— Bevbb- 

SION. 

If,  instead  of  so  doing,  be  makes  a  deed 
to  the  condemnor  on  account  of  benefits  or  ad- 
vantages which  he  anticipates  will  flow  to  him, 
the  rights  of  the  parties  with  respect  to  rever- 
sion on  abandonment  will  not  be  determined 
solely  by  the  statutory  result  of  condemnation, 
but  by  the  terms  of  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  854-856 ;   Dec.  Dig.  |  325.»] 

4.  Deeds  (5  144*)  —  Abandonment  of  Use- 
Deed  fbom  Owner— Reversion. 

Where  a  municipal  corporation  instituted 
proceedings  to  condemn  a  strip  of  land  with  a 
view  of  opening  a  street,  and  the  owner  of  the 
tract  of  which  such  land  formed  a  part  made  a 
conveyance  to  the  city  in  fee  simple,  the  inclu- 
sion in  the  deed,  in  connection  with  the  descrip- 
tion of  the  land,  of  the  statement  that  "the  land 
condemned  by  the  assessors  duly  appointed  for 
that  purpose  to  be  used  in  extending  [a  named 
street]  from  its  present  terminus  westward  to 
[another  named]  street,"  did  not  constitute  a 
condition  subsequent,  authorizing  a  forfeiture,  a 
cancellation  of  the  deed,  or  a  recovery  of  the 
land  by  the  grantor,  upon  the  ground  that  the 
city  had  abandoned  the  extension  of  the  street 
[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dig.  I  144.*] 

5.  Canceixation  of  Instruments  (§  1*)— Na- 
tdbe  of  Proceeding — Removal  op  Cloud. 

An  equitable  proceeding  instituted  by  the 
maker  of  a  deed  for  the  purpose  of  canceling  it 
on  the  ground  of  fraud,  breach  of  condition,  or 
the  like,  is  not  strictly  a  proceeding  to  remove  a 
cloud  upon  a  title,  or  governed  in  all  respects 
by  the  rules  applicable  to  cases  of  that  charac- 
ter. 

[Ed.  Note. — ^For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  1;   Dec.  Dig.  §  1.*] 

Error  from  Superior  Court  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 
Action  by  E.  H.  Jones  and  D.  O.  Jones 
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against  the  City  of  Atlanta.  Judgment  for 
plalntiflTs,  and  defendant  brings  error.  Re- 
versed. 

J.  L.  Mayson  and  W.  V,  Ellis,  Jr.,  for 
plaintiff  in  error.  Frampton  E.  Bills  and 
Edgar  Watkins,  for  defendants  in  error. 

LUMPKIN.  J.  B.  H.  Jones  and  D,  G. 
Jones  brought  an  equitable  petition  against 
the  city  of  Atlanta,  making,  in  brief,  the  fol- 
lowing case:  On  S^tember-  3,  1804,  they 
were  the  owners  In  fee  simple  of  a  certain 
lot  The  city  undertook  to  extend  one  of 
Its  streets,  and  for  that  purpose  instituted 
condemnation  proceedings.  A  portion  of  the 
land  of  plaintiffs  was  condemned.  The  award 
of  the  appraisers  fixed  the  damages  at  $425. 
This  was  very  small ;  but  the  plaintifTs  ac- 
quiesced in  it,  on  account  of  the  public  in- 
terest Involved  in  the  opening  of  the  street 
They  made  a  deed  to  the  city  conveying  the 
property.  It  contained  the  following  clause 
In  connection  with  the  description:  "The 
land  condemned  by  the  assessors  duly  ap- 
pointed for  that  purpose  to  be  used  in  ex- 
tending Alabama  street  from  its  present 
terminus  westward  to  Rhodes  street."  The 
city  claimed  and  represented  that  the  prop- 
erty was  desired  by  it  for  use  as  a  public 
street.  The  assessors  considered  the  con- 
sequential benefits  which  would  arise  to  the 
plaintiffs  from  the  opening  of  t£e  street, 
and  made  the  award  smaller  in  that  way. 
Recently  the  plaintiffs  have  learned  that  the 
city  has  abandoned  the  opening  of  Alabama 
street  They  are  ready  to  return  the  amount 
of  the  award  which  was  paid  by  the  city, 
with  interest  thereon,  or  such  amount  dimin- 
ished by  the  rental  value  or  mesne  profits  of 
the  property,  which  they  claim  they  should 
have  the  right  to  recover.  In  equity  the 
property  should  be  restored  to  them,  and  they 
should  recover  mesne  profits. '  The  deed  op- 
erates as  a  cloud  upon  their  title.  They  pray 
for  the  cancellation  of  the  deed  for  an  ac- 
counting for  the  rents  and  profits,  and  for 
general  relief.  The  court  overruled  a  demur- 
rer to  the  petition,  and  the  defendant  ex- 
cepted. 

Where,  under  the  power  of  eminent  do- 
main, condemnation  proceedings  are  had  for 
a  public  purpose  the  condemnor,  upon  pay- 
ment of  the  award,  becomes  vested  wUh  such 
interest  in  the  property  taken  as  may  be 
necessary  to  enable  the  corporation  or  per- 
son taking  to  exercise  the  franchise  or  con- 
duct the  business;  "and  whenever  the  cor- 
poration or  person  shall  cease  using  the 
property  taken  for  the  purpose  of  conducting 
their  business  said  property  shall  revert  to 
the  person  from  whom  taken,  his  heirs  or 
assigns."  av.  Code  1893,  {  4G83.  Under 
such  proceedings,  the  person  whose  property 
is  condemned  is  not  required  to  make  any 
conveyance  to  the  condemnor.  The  award, 
and  the  payment  of  the  amount  fixed,  Is  all 
that  is  necessary.  The  amount  of  Interest 
acquired,  the  time  during  which  it  extends, 


and  the  reversion  upon  cessatlcxi  of  use,  are 
determined  by  the  statute.  If  the  landowner 
does  not  see  fit  to  rely  upon  the  proceedings 
to  condemn  and  the  statutory  results  flowing 
therefrom,  but  makes  a  deed  conveying  his 
land  in  fee  simple  to  the  condemnor,  he  can- 
not complain  that  he  has  conveyed  a  greater 
estate  than  the  law  would  have  required,  or 
that  the  results  of  his  deed  are  to  be  deter- 
mined by  the  law  of  conveyancing,  and  not 
by  the  law  of  condemnation.  Here  it  ap- 
pears that  the  plaintiffs  did  not  stand  upon 
the  condemnation  proceedings  and  the  legal 
results  which  would  have  flowed  therefrom, 
but,  on  account  of  advantages  which  they 
anticipated  from  the  street,  and  on  payment 
of  the  award,  made  a  deed  to  the  city  con- 
veying a  part  of  their  land,  apparently  In 
fee  simple  (no  lesser  estate  being  mentioned 
as  conveyed).  The  effect  of  such  a  deed  ia 
not  to  be  measured  by  the  effect  of  the  con- 
demnation proceedings  alone. 

It  was  contended  that  a  reversion  of  the 
land  to  the  grantors,  upon  the  abandonment 
of  the  street  resulted  from  the  following 
clause  in  the  deed:  "The  land  condemned  by 
the  assessors  duly  appointed  for  that  purpose 
to  be  used  in  extending  Alabama  street  from 
its  present  terminus  westward  to  Rhodes 
street"  The  amendment  to  the  petition  stat- 
ed that  this  was  used  "In  describing  the 
land."  This  clause  In  the  deed  did  not  con- 
stitute a  condition  subsequent,  authorizing 
the  recovery  of  the  land  upon  its  breach. 
The  law  does  not  inline  to  construe  condi- 
tions or  covenants  so  as  to  work  a  forfei- 
ture. Civ.  Code,  {  3137.  The  language  of 
the  deed  constituted  a  covenant,  rather  than 
a  condition  subsequent  Where  an  owner  of 
land  conveys  it  to  a  city,  and  states  In  the 
deed  that  it  is  to  be  used  for  a  specified 
purpose,  he  may  have  such  an  interest  as  to 
prevent  its  sale  or  diversion  from  that  pur- 
pose to  others,  or  perhaps  he  may  have  an 
action  of  covenant  But  such  language  alone 
does  not  create  a  condition  subsequent  on 
breach  of  which  a  forfeiture  results,  and  the 
original  owner  may  recover  the  land.  Devlin 
on  Deeds  (2d  Ed.)  978,  and  not^;  Warvelle 
on  Real  Property  (2d  Ed.)  f  317;  Thompson 
V.  Hart,  133  6a.  640,  66  S.  E.  270.  It  may 
be  thought  by  many  laymen  that  such  lan- 
guage creates  a  condition  subsequent;  but  it 
Is  well  settled  in  law  that  it  does  not  do  sa 
If  parties  desire  that  a  forfeiture  shall  re- 
sult, or  that  an  estate  shall  terminate  because 
of  the  breach  of  a  covenant  or  failure  to  use 
the  property  for  the  purpose  mentioned  in 
the  deed,  they  should  so  state. 

If  the  maker  of  a  deed  is  entitled  to  have 
it  canceled,  and  to  free  his  land  from  the 
results  of  the  conveyance,  on  account  of 
fraud,  breach  of  condition,  or  the  like,  this 
does  not  present  the  case  of  a  mere  removal 
of  a  cloud  from  a  title.  The  contentions  as 
to  what  would  be  necessary  in  an  action  of 
the  latter  character  are  not  relevant  In  case 
arising  out  of  facta  of  the  kind  flrat  men- 
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tloned.  The  allegations  of  fraud  amonnted 
to  nothing.  It  was  alleged  that  the  dty  rep- 
resented that  it  Intended  to  extend  the  street; 
but  there  was  no  statement  that  this  was  un- 
true. Subsequent  abandonment  does  Imply 
precedent  fraudulent  representation  of  Intent 

For  the  reason  above  stated,  the  petition 
was  subject  to  general  demurrer.  The  other 
grounds  of  demurrer  require  no  discussion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

035  Qa.  SM) 

RICH  et  al.  V.  WARREN. 
(Supreme  Court  of  Georgia.     Nov.  19,  1910.) 

(Bvilahu*  (v  the  Court.) 
1.  PamcrPAL  and  Stjkett  (|  126*)— Aocom- 

VODATION     MajKEB  —   LIABILITY     TO     BOWA 

FiuE  HoLDEB  Without  NoncK. 

While  accommodation  makers  of  a  prom- 
issory note  are,  relatively  to  the  holder  of  the 
same  who  takes  with  notice  of  the  character  in 
which  they  aiga  the  note,  and  relatively  to  the 
accommodated  party,  securities  only,  when  such 
a  note  has  been  signed  by  one  as  principal  mak- 
er, and'  there  is  nothing  on  the  face  of  it  to 
indicate  that  he  signed  it  otherwise  than  as 
maker  for  value,  and  the  note  has  passed  into 
the  hands  of  a  bona  fide  holder  without  notice, 
the  maker  cannot,  by  giving  to  the  holder  the 
notice  provided  by  Civ.  Code  1895.  §  2i>74.  con- 
vert himself  into  a  security  and  secure  the  bene- 
fits of  the  provisions  of  that  section,  so  as  to 
be  relieved  of  liability  upon  the  note  in  case 
the  bona  fide  holder  thereof  fails  to  proceed  to 
collect  the  note  within  three  months  after  such 
notice. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  |  12«.»] 
2l  Appeal  and   Ebror  (|  1056*)— Habulebs 

Ekror— Exclusion  of  Evidence. 

Even  if  the  ruling  of  the  court  in  excluding 
certain  evidence  was  error,  a  new  trial  should 
not  be  granted  in  this  case,  inasmuch  as  the 
verdict  which  the  court  directed  was  the  only 
proper  verdict  which  Could  have  been  rendered 
nnder  the  evidence  submitted,  and  the  evidence 
which  was  excluded  could  not  have  affected  the 
result. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.   Si  4187-4193;    Dec.   Dig.  S 

Error  from  Superior  Court,  Miller  Coun- 
ty;  W.  C.  WorriU,  Judge. 

Action  by  S.  J.  Warren  against  P.  D.  Rich 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Rich  &  Nelson,  for  plaintiffs  in  error.  Bush 
&  Stapleton,  for  defendant  in  error. 

BECK,  J.  Warren  brought  suit  against 
Rich  and  others  on  a  promissory  note.  All 
of  the  defendants  appear  on  the  note  as 
makers,  and  the  note  is  made  payable  to 
Adams;  Warren  suing  as  transferee.  The 
defendants  pleaded  that  they  were  only  ac- 
commodation makers  on  the  note,  and,  un- 
der the  facts,  merely  sureties  thereon.  The 
note,  before  due,  had  been  deposited  with  the 
Citizens*  Bank  of  Iron  City  as  collateral 
for  a  note  of  Warren.  It  Is  averred  in  thtf 
plea  that  said  bank  was  a  bona  fide  bolder 


of  the  note;  that  it  was  in  their  possession 
and  control ;  that  at  the  time  the  note  ma- 
tured Rich  received  notice  from  the  bank, 
calling  upon  him  to  pay  the  same;  that  be 
immediately  gave  written  notice  to  the  bank, 
according  to  the  provisions  of  the  statute, 
of  the  fact  that  he  was  only  security,  and 
that  he  desired  the  holders  of  the  note  to 
proceed  at  once  to  collect  the  same  out  of 
the  principal,  Adams,  who  resided  in  De- 
catur county,  Ga.  It  Is  further  averred  in 
the  plea  that  the  defendant  did  not  know 
that  the  plaintiff  In  this  suit,  Warren,  bad 
an  Interest  In  the  note  until  some  time  during 
the  spring  of  1908;  that  Warren  did  not' 
have  possession  and  control,  nor  was  he 
the  bona  fide  owner,  of  said  note  until  some 
time  in  the  spring  of  1908,  long  after  said 
note  had  matured.  The  date  of  maturity  of 
the  note  is  November  1,  1907.  Upon  the  trial 
the  court  directed  a  verdict  In  favor  of  the 
plaintiff.  The  defendants  made  a  motion  for 
a  new  trial,  and  upon  the  court's  refusal  to 
grant  the  same  the  case  was  brought  here  for 
review. 

The  motion  for  a  new  trial,  In  addition  to 
the  general  grounds,  contained  two  otbers, 
complaining  of  a  ruling  of  the  court  which 
excluded  from  the  evidence  certain  carbon 
copies  of  letters  which  defendant  Rich  had 
written  to  the  bank  upon  receiving  the  de- 
mand for  payment  of  the  note  sued  on.  It 
is  Insisted  that  these  letters  contained  the 
notice  which  Civ.  Code  1895,  $  2974,  provides 
that  the  security  upon  the  note  may  give  to 
the  holder  thereof,  and  be  discharged  from 
liability  upon  the  obligation  in  the  event  the 
holder  of  the  note  fails  for  a  period  fixed 
in  the  statute  to  proceed  to  collect  the  same. 
The  court  below  rejected  the  evidence  ten- 
dered, apparently  on  the  ground  that  the 
carbon  copies  were  not  the  highest  and  best 
evidence.  The  plaintiff  In  error  excepted  to 
this  ruling,  and  also  to  the  direction  of  a 
verdict  in  ifavor  of  the  plaintiff. 

It  is  unnecessary  to  pass  upon  the  question 
as  to  whether  or  not  the  "carbon  copies" 
were  properly  excluded  from  the  evidence  on 
the  ground  that  they  were  not  the  highest 
and  best  evidence,  and  that  the  letter  which 
was  actually  sent  should  have  been  produced 
as  the  original  writing ;  for,  in  our  opinion,  if 
this  evidence  had  been  admitted,  no  other 
verdict  in  the  case  could  have  been  found 
than  that  which  the  court  directed  the  jury 
to  return,  as  the  evidence,  including  that 
which  was  rejected,  demands  a  finding  in 
favor  of  the  plaintiff.  While,  under  the  pro- 
visions of  the  Code  section  referred  to  above, 
the  security  upon  a  promissory  note  may, 
after  the  same  falls  due,  give  written  notice 
to  the  holder  of  the  obligation,  stating  the 
county  of  the  residence  of  the  principal,  and 
that  he  desires  him  to  proceed  with  the  col- 
lection of  the  same,  and  thereby  be  dis- 
charged from  liability  upon  the  note,  unless 
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the  holder  thereof  proceeds  within  three 
months  to  collect  the  same,  we  do  not  think 
that  one  who  signs  a  note  as  maker,  and  who 
on  the  face  of  the  note  is  apparently  a  mak- 
er thereof  for  a  consideration,  though  in  fact 
he  may  he  only  an  accommodation  maker, 
and  in  conseqnence  only  a  security  npon  the 
note  relatively  to  one  who  took  or  became  a 
holder  of  the  note  with  knowledge  of  that 
fact,'  can  render  himself  merely  a  security 
by  giving  the  notice  provided  for  in  the  Code 
section  cited.  When  the  bank  received  the 
note,  It  took  as  a  bona  fide  holder  without 
notice.  Rich  and  the  other  codefendants 
were,  according  to  the  face  of  the  writing, 
coprlnclpals  and  Joint  makers  of  the  note. 
And  while,  inasmuch  as  they  signed  this 
paper  for  the  accommodation  of  Adams,  rel- 
atively to  him  they  were  merely  securities, 
and  ordinarily  were  merely  securities  rel- 
ative to  any  one  who  took  the  note  with 
knowledge  of  the  character  In  which  It  was 
signed  by  Rich  and  the  other  joint  promisors, 
they  could  not  claim  to  have  the  same  status 
relatively  to  a  bona  fide  holder  for  value  of 
this  negotiable  paper,  who  took  without  no- 
tice. When  Rich  and  others  signed  the  paper 
as  makers,  and  sent  It  out  in  the  ordinary 
channels  of  trade  and  commerce  any  one  was 
authorized  to  receive  it  as  a  paper  npon 
which  six  makers  were  bound  as  such ;  and  if 
they  or  any  of  them  could,  by  giving  the 
notice  which  the  statute  authorizes  In  case 
of  sureties,  convert  themselves  into  mere 
sureties,  they  could  very  materially  affect 
the  character  and  possibly  the  value  of  a 
negotiable  paper  in  the  hands  of  a  bona  fide 
holder.  This  we  do  not  think  they  could  do ; 
and  we  so  hold. 

It  results  from  this  ruling,  as  announced 
above,  that  the  verdict  directed  In  this  case 
was  the  only  possible  verdict,  as  it  is  not 
averred  that  notice  to  sue  had  ever  been 
given  to  the  present  plaintiff  in  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(135  Go.  430) 

PEEK  T.  McKINNET. 
(Supreme  Court  of  Georgia.     Nov.  10,   1910.) 

(Svllalut  Iv  the  Court.) 
Appeal  and  Ebbor  (§  1172*)— Inteblocdtobt 

Hearing — Effect  of  Final  JnooMENT. 
Where,  upon  interlocutory  hearing  of  an 
equitable  petition  for  injunction,  the  court  un- 
dertakes to  pass,  and  does  pass,  an  order  and 
renders  a  judgment  and  decree  final  in  its  nature, 
instead  or  rendering  a  judgment  appropriate  to 
an  interlocutory  bearing,  and  that  portion  ot 
his  judi^ent  rendered  at  the  interlocutory  hear- 
»ng  whicb  is  objectionable  because  of  its  final 
nature  is  so  interwoven  with  the  porti<»a  of  the 
order  appropriate  to  interlocutory  proceedings 
that  they  cannot  be  separated  therefrom,  so  as 
to  give  force  to  the  proper  interlocutory  injunc- 
tive order  and -disregard  that  part  of  the  order 
which  is  final  in  its  nature,  the  entire  order  will 
be  set  aside,  and  another  hearing  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4555;  Dec.  Dig.  $  11T2.»] 


Error  from  Superior  Court,  Whitfield  Coun- 
ty ;  A.  W.  Flte,  Judge. 

Action  by  I*  W.  McKinney  against  W.  A. 
Peek.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

L.  W.  McKlriney  filed  a  petition  for  injunc- 
tion, alleging  that  he  had  bought  from  J.  A. 
Farnsworth  a  certain  farm  upon  which  a 
dairy  business  was  being  carried  on,  together 
with  all  rights,  members,  and  appurtenances 
thereunto  belonging,  including  a  lot  of  feed 
stuff  for  cattle  and  stock,  and  asked  that 
the  court  decree  title  to  all  of  this  property 
to  be  in  petitioner,  that  W.  A.  Peek,  who 
was  In  possession  of  the  property,  be  en- 
joined from  remaining  on  or  coming  about 
said  place,  that  the  property  and  everything 
thereto  pertaining  be  turned  over  to  the  plain- 
tiff, and  that  general  relief  be  granted.  The 
defendant  answered,  denying  that  the  pUin- 
tiff  had  purchased  any  of  the  property,  set- 
ting up  a  written  contract  ^between  him- 
self and  J.  A.  Farnsworth,  Hal  N.  Harris, 
and  J.  J.  Farnsworth,  and  claiming  tl)at  this 
contract  was  well  known  to  the  plaintiff 
when  he  tried  to  purchase  the  property.  The 
defendant  further  charged  a  fraudulent  col- 
lusion on  the  part  of  Farnsworth,  a  partner 
under  the  contract,  and  Fields,  a  creditor 
and  son-in-law  of  the  plaintiff,  the  purpose 
of  which  was  to  illegally  obtain  possession 
of  the  partnership  property  and  convert  it 
to  their  own  particular  use,  and  especially 
to  pay  a  debt  of  Farnsworth  to  Fields,  to 
enable  Farnsworth  to  avoid  accounting  to 
the  d'efendant  as  a  partner,  and  to  defraud 
the  creditors  of  the  partnership  which  de- 
fendant claimed  was  created  by  the  contract. 
He  denied  that  the  sale  to  McKinney  was 
real,  but  Insisted  that  It  was  a  mere  color- 
able transaction,  and  that,  If  any  sale  was 
made^  It  could  only  be  subject  to  the  partner- 
ship contract  referred  to,  and  subject  to  all 
of  his  equities  and  rights  thereunder,  and 
that  McKinney  could  only  buy  such  interest 
In  the  business  as  J.  A.  Farnsworth  had. 

Upon  the  Interlocutory  hearing  the  court 
granted  the  following  order  (after  stating 
the  case):  "This  matter  coming  on  for  an 
Interlocutory  hearing  at  Ringgold,  Ga.,  on 
the  8th  day  of  February,  1910,  upon  due  or- 
der therefor,  upon  both  parties  being  present 
and  represented  by  counsel,  and  after  hear- 
ing the  testimony,  both  by  affidavits  and 
orally,  it  Is  ordered  by  the  court  as  follows: 
(1)  The  court  being  of  th<>  opinion  that  the 
sale  of  the  property  in  question  to  L-  W.  Mc- 
Kinney was  a  bona  fide  sale  for  the  full 
value  of  the  places  and  that  the  consumma- 
tion of  said  sale  is  to  the  Interest  of  all 
parties  to  this  proceeding,  it  Is  directed  that 
the  said  sale  be  consummated  and  complet- 
ed, and  that  the  possession  of  said  property 
be  given  to  said  McKinney.  (2)  That  F.  T. 
Hardwl.ck  be  and  he  is  hereby  appointed  re- 
ceiver of  the  Goodwood  Dairy,  described  In 
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plalntiCfB  petition,  and  said  receiver  is  di- 
rected to  take  charge  of  the  unpaid  balance 
of  tbe  purchase  money  on  said  place  after 
paying  the  £)arl  Field  debt,  and  of  any  notes 
or  other  evidence  of  indebtedness  belonging 
to  the  Goodwood  Dairy,  and  hold  the  same 
until  further  order  of  the  court.  (3)  John  A. 
Famsworth  and  all  other  creditors  of  the 
Goodwood  Dairy  are  allowed  to  Intervene  in 
this  proceeding,  setting  up  aU  rights,  lia- 
bilities, or  other  facts  or  relations  affecting 
fhelr  rights,  growing  out  of  said  transaction ; 
and  if  the  said  Famsworth,  or  any  creditor, 
falls  or  refuses  to  Intervene  as  aforesaid,  it 
Is  'further  ordered  that  the  receiver  'bring 
such  failure  to  the  attention  of  the  court 
(that  proceedings  may  be  had  to  compel  such 
intervention)  within  30  days  from  this  date. 
(4)  It  is  farther  ordered  by  the  court  that  the 
eviction  proceeding  formerly  filed  by  McKln- 
ney  be  dismissed  by  him,  as  a  condition  to 
the  relief  here  granted  to  him.  (5)  It  is  fur- 
ther ordered  that  the  said  Peeli:,  upon  sur- 
rendering the  possession  of  the  said  Good- 
wood Dairy  farm  to  the  said  McKinney,  file 
with  the  court  a  tall  statement  of  his  ac- 
count since  the  Ist  day  of  January,  1910,  up 
to  the  time  of  talcing  possession  of  said  farm 
by  said  McKinney." 
Peek  excepted. 

r.  K.  McCutchen  and  0.  X>.  McCutchen, 
for  plaintiff  In  error.  Maddoz,  McCamy  & 
Shumate,  for  defendant  In  error. 

BEOK,  J.  (after  stating  the  facts  as  above). 
The  order  granted  in  this  case.  In  regard 
to  Important  and  material  issues.  Is  clearly, 
in  Its  nature,  final,  and  could  have  prop- 
erly been  granted  only  upon  a  final  hearing. 
It  was  not  competent  for  the  court  to  finally 
dispose  of  such  Issues  upon  the  interlocu- 
tory hearing.  And  Inasmuch  as  those  por- 
tions of  the  order  and  Judgment  of  the  court 
which  are  objectionable  on  the  ground  first 
stated  are  so  Interwoven  with  the  other  por- 
tions of  the  injunctive  order  passed  which 
are  Interlocutory  in  their  nature  that  the 
latter  cannot  be  separated  from  the  objec- 
tionable portions,  so  as  to  present  to  this 
court  the  question  as  to  whether  so  much  of 
the  judgment  of  the  court  as  was  Interlocu- 
tory in  its  nature  was  erroneous,  the  entire 
order  and  judgment  must  be  set  aside,  and 
the  case  be  remanded  for  a  new  hearing. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(8  Ga.  App.  Ut} 

MOSES  V.  STATE.    (No.  2,842.) 
(0>QTt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syltahut  hv  the  Court.) 

Larceny    (§  23*)  —  "Hoo   Stealino"  —  Evi- 
dence. 

According   to  the  evidence,   the  defendant 
did  not  liill  the  hog  which  he  was  charged  with 


stealing,  and  the  evidence  does  Bot  compel  the 

conclusion  that  he  suggested  toat  the  nog  be 
killed.  So  far  as  appears  from  the  record,  the 
intent  to  steal,  if  it  existed  at  all,  was  formed 
after  the  hog  had  been  killed.  Consequently  the 
jury  should  have  been  instructed  that  the  theft 
of  the  carcass  of  a  dead  hog  was  not  the  felony, 
hog  stealing,  bat  the  misdemeanor,  simple  lar- 
ceny. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  i§  60-62;   Dee.  Dig.  S  23.»] 

Error  from  Superior  CJourt,  Early  County; 
W.  C.  Worrlll,  Judge. 

Dock  Moses  was  convicted  of  hog  stealing, 
and  brings  error.    Reversed. 

Hawes  &  Pottle,  for  plaintiff  in  error.  J. 
A.  Laing,  SoL  Gen.,  and  B.  R.  Arnold,  for 
the  State. 

RUSSEtiL,  J.  The  defendant  was  Indict- 
ed and  convicted  of  the  offense  of  hog  steal- 
ing. The  prosecutor  testified  that  he  saw 
the  accused  with  one  of  the  bogs  which  he 
had  lost,  which  corresponded  in  description 
with  an  animal  described  in  the  indictment. 
It  appeared  to  have  been  recently  killed,  and 
had  been  shot,  apparently  with  a  rifle.  The 
prosecutor  heard  shots,  and  went  In  the  di- 
rection of  the  shots,  and  found  the  hog  la 
question  shot  through  the  head.  He  hid  lo 
the  swamp  nearby,  and  after  a  time  the  de- 
fendant and  one  of  his  sons  came  and  took 
up  the  hog  and  went  off  across  the  creek  to- 
wards the  defendant's  house.  The  prosecu- 
tor went  to  see  Ifie  defendant  about  it,  and, 
finding  him  absent  from  home,  told  his  son 
to  tell  him  to  come  to  see  about  the  hog. 
Some  time  subsequently  he  met  the  defend- 
ant, and  asked  blm  to  pay  for  his  hogs, 
which  he  refused  to  do,  saying  he  had  not 
gotten  any  of  prosecutor's  hogs.  When  the 
prosecutor's  attention  was  first  attracted,  he 
heard  three  or  four  shots  fired  In  the  swamp, 
and  there  were  four  or  five  men  in  there. 
At  that  time  the  prosecutor  was  a  quarter  of 
a  mile  off.  There  were  several  dogs  running, 
and  the  men  and  the  dogs  were  making  a 
great  deal  of  noise.  When  the  defendant 
carried  the  hog  off,  he  and  his  son  tied  its 
feet  together,  and  put  a  pole  between  its 
legs,  and  walked  off  with  it  The  testimony 
for  the  defendant  was  to  the  effect  that  two 
hogs  were  killed,  but  that  both  of  them  be- 
longed to  defendant;  furthermore,  the  evi- 
dence was  uncontradicted  that  it  was  Cap 
Moses,  and  not  Dock  Moses,  the  defendant, 
who  shot  the  hogs  to  death,  and  that  Dock 
Moses  was  not  present  %t  the  shooting.  There 
was  evidence  that  tflte  defendant  had  In- 
structed his  son  and  others  to  kill  any  of 
his  hogs  running  at  large  that  they  could 
not  catch,  and  under  this  instruction  Cap 
Moses  killed  the  boar  In  question.  The  wit- 
ness who  testified  that  be  told  Dock  Moses 
that  the  hog  belonged  to  the  prosecutor,  Mr. 
Moore,  did  not  make  this  statement  to  Dock 
until  after  the  hog  bad  been  killed.     The 
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Indictment  clifirged  the  stealing  of  tbree 
hogs;  one  a  black  sow  with  white  feet,  and 
the  other  two  black  boar  hogs  with  white 
feet  The  only  hog  which  the  defendant 
was  seen  to  carry  away,  corresponding  with 
the  description  of  the  Indictment,  was  one^ 
of  the  Iatt«r. 

The  defendant  excepts  to  the  overrnllng 
of  tds  motion  for  new  trial  upon  the  gen- 
eral grounds,  and  especially  because  the 
Jury  were  not  told  that  the  theft  of  a  dead 
hog,  where  no  Intent  to  steal  it  bad  been 
formed  while  the  hog  was  in  life,  would  not 
coastitute  the  offense  of  hog  stealing.  It 
is  plain  from  the  evidence  that  the  jury 
should  have  been  instructed  upon  this  spe- 
cific point  There  is  evidence  that  more 
than  one  hog  was  Idlled,  and  th^re  is  evi- 
dence that  the  defendant  assisted  in  carry- 
ing away  the  carcass  of  one  of  these  hogs. 
There  is  also  evidence  to  the  effect  that  he 
was  told  by  a  third  party,  who  was  present, 
not  to  carry  the  hog  away,  because  it  was 
the  property  of  Mr.  Moore.  But  there  is  no 
evidence  that  Dock  Moses  himself  killed  any 
of  the  hogs  In  question,  and,  even  when  he 
directed  his  son  and  others  to  kill  certj^ln 
hogs  that  were  in  the  swamp,  this  direction 
was  coupled  with  the  instruction  that  these 
hogs  were  his  own.  Conceding,  as  we  must 
that  the  Jury  gave  the  preference  to  the  tes- 
timony in  behalf  of  the  state,  and  therefore 
that  it  is  established  that  Dock  Moses  car- 
ried away  Mr.  Moore's  bog  after  having 
been  informed  that  it  was  the  property  of 
Mr.  Moore,  the  evidence  does  not  show  that 
prior  to  that  time  he  had  any  Intent  to  steal 
Mr.  Moore's  hogs,  but  rather  an  Intention 
to  capture,  living  or  dead,  some  hogs  of  his 
own  which  had  escaped  from  his  pasture. 
Under  the  evidence  submitted  the  state  fail- 
ed to  prove  that  Moses  formed  the  intent 
to  steal  a  hog,  or  hogs,  while  they  were  still 
alive,  and  that  the  direction  to  kill  and  the 
killing  by  his  son  at  his  instance  were  only 
a  necessary  step  towards  reducing  the  hog 
to  possession.  The  state  did  prove  that  he 
assisted  in  carrying  away  the  carcass  of 
one  of  the  ho^  which  had  been  killed  by 
his  son.  And  If  the  testimony  in  behalf  of 
the  state  were  believed  (espe<daliy  since  the 
carrying  away  of  the  hog  was  not  denied), 
the  jury  was  obliged,  under  the  charge  of 
the  court  as  delivered,  to  convict  the  de- 
fendant, even  though  they  may  have  believ- 
ed that  the  defendant  did  not  form  the  in- 
tent to  steal  the  hog  -ttntil  afto'  it  had  been 
killed,  or  even  until  after  he  had  been  told 
that  it  was  not  his  hog,  but  Mr.  Moore's 
hog. 

The  judge  charged  the  jury:  "If  the  evi- 
dence In  this  case  satisfies  yon  beyond  a 
reasonable  doubt  that  the  defendant  Dock 
Moses,  in  Early  county,  on  or  about  the 
15th  day  of  January,  1910,  took  and  car- 
ried away  the  hogs  described  in  the  indict- 


ment or  any  one  of  those  hogs,  and  yoa 
should  further  brieve  that  they  were  the 
property  of  J.  S.  Moore,  and  were  of  some 
monetary  value,  and  that  sudi  taking  and 
carrying  away  was  done  wrongfully  and 
fraudulently,  with  intent  to  steal  the  same^ 
then  the  offense  of  larceny  would  be  made 
out  and  you  would  be  authorized  to  con- 
vict; otherwise,  not"  The  judge  nowhere 
In  his  charge  told  the  jury  that  the  theft  of 
the  carcass  of  a  hog  already  killed  would 
not  be  hog  stealing,  if  the  animus  furandl 
had  its  inception  after  the  death  of  the  hog, 
even  though  the  defendant  might  be  guilty 
of  simple  larceny.  The  same  question 
which  is  raised  in  this  case  was  presented 
in  Paulk  V.  State,  5  Ga.  App.  667,  at  pages 
577  and  578,  C3  S.  E.  659,  and  is  there  fully 
discussed.  See,  also,  to  the  same  effect. 
Nightingale  v.  State,  94  Oa.  395,  21  S.  B. 
221.  In  the  case  at  bar,  if  the  jury  believ- 
ed all  of  the  evidence  in  behalf  of'  the  state, 
the  defendant  would  have  been  liable  for 
the  lesser  penalty  attached  to  simple  lar- 
ceny, but  not  subject  to  punishment  for  the 
graver  offense  of  hog  stealing.  If  there  had 
been  evidence  that  the  defendant  had  him- 
self killed  the  hogs,  or  that  he  had  instruct- 
ed others  to  kill  them  for  him,  knowing  that 
they  were  not  his  own,  and  no  evidence  to 
the  contrary,  the  omission  to  Instruct  the 
jury  upon  this  point  might  be  considered 
harmless.  But  in  the  state  of  the  evidence 
we  are  clear  that  the  judge  should  have 
called  the  attention  of  the  jury  to  the  fact 
that  the  larceny  of  the  carcass  of  a  hog  al- 
ready dead  did  not  constitute  the  offense  of 
hog  stealing,  nnless  they  were  satisfied  be- 
yond a  reasonable  doubt,  that  the  defend- 
ant either  killed  the  hog  with  the  intent  to 
steal  it  or  had  it  killed  with  that  intent 
Judgment  reversed. 

(8  Gft.  App.  44)) 

KICKS  T.  STATE.     (No.  2,884.) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(SvUaitt*  iv  the  Court.) 

1.  False  Pbktenses  (§  7*)— False  Represen- 
tations"—What  CODSTJTDTE — "REPBESEN- 
TATION." 

The  term  "false  representations."  as  used  in 
section  658  of  the  Penal  Code  of  1895,  defining 
acts  which  constitate  cheating  and  swindling,  is 
not  necessarily  restricted  to  the  use  of  words 
written  or  spoken;  but  false  representations 
may  be  made  by  tokens,  signs,  or  symbols,  and 
may  also,  be  implied  by  way  of  concealment  of 
part  of  the  truth  as  to  a  fact,  or  from  total  and 
misleading  silence  (citing  Words  and  Phrases, 
vol.  3,  p.  2068). 

[Ed.   Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |i  5-12,  25 ;   Dec  Dig.  t  7.»] 

2.  Issues,  Pkoof,  and  Variance. 

There  is  no  material  variance  between  the 
allegata  and  probata,  and  the  evidence  supports 
the  verdict. 

Error    from     Superior    Court    Muscogee 
County;    S.  P.  Gilbert  Judge. 
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3.  E.  Ricks  was  convicted  of  swindling  by 
false  representations,  and  brings  error.  Af- 
flrmed* 

T.  T.  Miller,  for  plalntUf  in  error.  Oeo. 
O.  Palmer,  Sol.  Gen.,  for  tbe  State. 

HILL,  C.  J.  The  plaintiff  in  error  was  in- 
dicted for  a  violation  of  section  658  of  tbe 
Penal  Code  of  1895,  which  is  in  tbe  follow- 
ing language :  "If  any  person,  by  false  repre- 
sentation of  bis  own  respectability,  wealth, 
or  mercantile  correspondence  or  connections, 
shall  obtain  a  credit,  and  thereby  'defraud 
any  person  of  any  money,  or  other  valuable 
thing,"  etc.,  "be  shall  be  deemed  a  cheat 
and  swindler."  His  motion  for  a  new  trial, 
based  on  the  general  grounds  alone,  was  over- 
ruled, and  he  brings  error. 

The  specific  charge  in  the  indictment  was 
that  the  defendant  represented  that  he  was 
the  owner  of  a  two-story  building  in  the 
town  of  Soperton,  of  the  value  of  |3,000,  and 
that  there  were  no  mortgages  on  this  real 
estate,  and  that  he  had  made  no  loans  fron) 
banks;  and  it  was  charged  that  these  repre- 
sentations were  false  and  fraudulent,  and 
were  made  with  the  intent  to  induce  the 
prosecutor  to  extend  to  him  credit  for  tbe 
purchase  price  of  a  lot  of  shoes,  amounting 
to  1757;  that  In  truth  and  in  fact,  at  the 
time  of  making  these  representations  for  the 
purpose  aforesaid,  the  defendant  had  made, 
executed,  and  delivered  to  the  Bank  of  Soper- 
ton his  promissory  note  for  $1,340,  which 
was  then  due  and  unpaid,  and  it  was  secur- 
ed by  a  mortgage  executed  by  the  defendant 
on  the  two-story  building  above  mentioned, 
which  mortgage  was  then  held  by  tbe  bank 
and  was  unpaid  and  uncanceled.  And  it  is 
farther  charged  that  the  representation  that 
the  store  was  of  the  value  of  $3,000  was  un- 
true, and  that  in  fact  the  store  was  only 
worth  $1,750.  It  is  charged,  further,  in  tbe 
indictment,  that  by  these  fnlse  and  fraudu- 
lent representations  the  Britt-Carson  Shoe 
Company  was  'induced  to  part  with  its  prop- 
erty, to  wit,  the  shoes,  of  the  value  of  $757, 
described  in  the  indictment,  and  was  there- 
by cheated  and  defrauded  out  of  said  sum 
of  $757. 

In  proof  of  the  allegations  of  the  indict- 
ment it  was  shown  that  the  defendant,  for 
the  purpose  of  obtaining  the  credit  for  the 
shoes,  made  a  written  statement  as  to  his 
wealth  and  financial  condition,  which  writ- 
ten statement  Induced  the  prosecutor  to  ex- 
tend the  credit  and  ship  to  the  defendant  the 
shoes.  The  material  part  of  this  written 
statement  is  as  follows:  "For  tbe  purpose  of 
obtaining  credit  with  the  BrItt-Carson  Shoe 
Co..  of  Columbus,  Ga.,  I  do  hereby  make  the 
following  true  statement,  showing  my  pres- 
ent financial  condition:  Assets:  Merchan- 
dise on  hand,  at  actual  cash  value,  $1,800; 
good  notes  and  accounts,  $800 ;  cash  on  hand 
and  in  bank,  $500;  real  estate,  two-story 
building,  $3,000.  Liabilities:  Due  for  mer- 
chandise, open  account,  $200;  due  for  mer- 
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chandise,  closed  with  notes,  $30;  past  due 
for  merchandise,  $50;  loans  from  banks,  x: 
loans  from  friends,  x ;  mortgage  on  real  es- 
tate,'x;  mortgage  on  stock,  x."  This  state- 
ment was  signed  by  the  defendant.  It  is 
insisted  by  counsel  for  the  plaintiff  in  error 
that  the  defendant.  In  this  statement,  did 
not  make  any  representation  at  all  on  the 
subject  of  loans  from  banks,  loans  from 
friends,  and  mortgages  on  real  estate;  that 
the  cross-marks  following  the  questions  on 
these  subjects,  under  the  head  of  liabilities, 
contained  in  the  written  statement,  were  not 
written  representations;  and  that  therefore 
there  was  a  material  variance  between  the 
allegations  of  the  indictment  that  represen- 
tations were  made  by  him  which  were  un- 
true, and  the  evidence,  which  showed  in  fact 
that  no  representations  at  all  on  these  sub- 
jects were  made ;  and  the  question  here  rais- 
ed presents  the  only  question  for  the  deci- 
sion of  this  court. 

It  'is  conceded  by  the  learned  counsel  for 
the  plaintiff  in  error  that  representations 
may  arise  by  symbols,  signs,  or  tokens,  which 
are  calculated  to  deceive  another;  but  it  is 
contended  that,  when  representations  arise 
In  that  way,  the  symbols  or  tokens  used  must 
be  set  forth  in  the  indictment  under  prop- 
er allegations.  In  order  to  warrant  a  convic- 
tion for  representations  made  by  false  tokens 
or  symbols;  that  in  the  present  case  no 
such  allegations  are  made  in  the  Indictment ; 
that  tbe  allegations  in  the  indictment  con- 
tain asso'tlons  of  facts,  to  wit,  that  the  de- 
fendant made  positive  representations  as  to 
loans  from  banks  and  loans  from  friends, 
and  as  to  mortgages  upon  real  estate;  that 
the  state  failed  to  prove  that  any  representa- 
tions were  made,  and  that  the  written  state- 
ment contained  no  answer,  either  "Yea"  or 
"No,"  to  the  questions  propounded  therein, 
but  simply  cross-marks  opposite  these  ques- 
tions. So  tbe  question  is:  What  Is  meant 
by  the  word  "representation,"  as  used  In  the 
section  of  the  Penal  Code,  which  declares 
that  "if  any  person,  by  false  representation 
of  his  own  respectability,  wealth,  or  mercan- 
tile correspondence  and  connections,  shall 
obtain  a  credit,  and  thereby  defraud  any  per- 
son of  any  money,  or  other  valuable  thing," 
etc.?  Does  the  word  "representation"  mean. 
La  this  section,  that  the  defendant,  before  he 
can  be  convicted,  shall  by  words  make  the 
statement  of  his  own  respectability,  wealth, 
or  mercantile  correspondence  and  connec- 
tions, or  has  the  word  "representation"  a 
much  broader  signification?  In  Its  strict 
sense,  as  defined  by  lexicographers,  a  repre- 
sentation is  an  assertion  or  statement  of  some 
fact ;  but  we  think  that  the  word  "represen- 
tation," as  Illustrating  cases  of  cheating  and 
swindling,  has  a  broader  meaning.  It  not 
only  includes  the  actual  assertion  of  tbe 
fact,  but  there  may  be  by  conduct  a  con- 
structive or  implied  representation  that  a 
fact  does  exist,  without  any  express  asser- 
tion of  the  existence  of  the  fact.    In  other 
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words,  we  think  the  term  "representation" 
Includes  both  express  and  -Implied  state- 
ments, and  that  whatever  word,  action,  or 
conduct  conveys  a  clear  impression  that  the 
fact  does  exist  is  embraced  in  this  term.  It 
has  been  trequently  held  that  the  term  "rep- 
resentation" Includes  silence,  in  certain  cases ; 
for  silence,  where  one  is  bound  to  speak,  is 
ordinarily  equivalent  to  an  admission  of  fact 
A  representation  that  is  false  is  synonymous 
with  a  false  pretense,  and  it  has  been  held 
that  false  pretenses  may  consist  In  any  act, 
word,  symbol,  or  token  calculated  to  deceive 
another,  and  knowingly  and  designedly  em- 
ployed by  any  person  with  intent  to  defraud 
another  of  money  or  other  personal  property. 
3  Words  and  Phrases  Judicially  Defined,  2668. 
Again:  "It  is  not  requisite  that  the  false  pre- 
tense should  be  made  in  express  words,  if 
the  idea  is  conveyed."  Queen  v.  Cooper.  8 
Am.  Crim.  Rep.  461.  As  said  by  the  Court  of 
Appeals  of  New  York,  in  the  case  of  People 
v.  Oyer  and  Term,  of  the  County  of  New 
York,  83  N.  Y.  458:  "It  is  not  necessary  that 
words  should  be  spoken  or  written,  to  create 
a  false  representation.  A  mute  or  silent  act 
may  effectively  convey  the  falsehood ;  and, 
If  it  does,  the  consequence  and  the  crime  are 
the  same;" 

The  written  statement  made  by  the  defend- 
ant recites:  "For  the  purpose  of  obtaining 
credit  with  the  Britt-Carson  Shoe  Co.,  of  Co- 
lumbus, Ga.,  I  do  hereby  make  the  following 
true  statement,  showing  my  present  financial 
condition."  And  the  defendant  sent  this 
statement  to  the  prosecutor,  purporting  to  be 
a  true  statement  of  his  assets  and  liabilities. 
He  answered  specifically  the  questions  pro- 
pounded to  him  in  the  statement  as  to  his 
assets  and  as  to  his  liabilities,  but  opposite 
the  questions  as  to  loans  from  banks  and 
mortgages  on  real  estate  he  placed  cross- 
marks.  It  was  his  duty  to  answer  all  the 
questions  propounded  plainly  and  unequivo- 
cally, and  not  to  answer  in  such  manner  as 
to  deceive  and  make  a  false  impression  as  to 
the  facts.  Can  it  be  doubted  that  be  in- 
tended the  Britt-Carson  Shoe  Company  to 
construe  these  statements  as  meaning  a  rep- 
resentation by  him  that  he  had  no  loan  from 
the  bank  and  had  no  mortgage  on  his  real 
estate?  Can  any  other  reasonable  construc- 
tion be  placed  upon  these  statements?  Such 
was  the  construction  placed  upon  It  by  the 
Britt-Carson  Shoe  Company,  and  it  was  the 
construction  which  the  defendant  Intended 
should  be  placed  upon  it  Can  it  be  said  that 
the  statement  contained  no  representation 
whatever  as  to  loans  from  banks  and  mort- 
gages on  real  estate?  What  did  the  cross- 
marks  mean  in  the  statement?  If  there  was 
any  donbt  as  to  what  the  cross-marks  meant 
in  the  statement  that  donbt  was  solved  by 
the  jury  under  the  evidence,  and  from  an  in- 
spection of  the  statement  Itself;  and  can 
this  court  say  that  the  Jury  were  not  fully 


authorized  in  the  condnidoii  that  the  cross- 
marks,  used  as  they  were,  were  Intended  to 
convey  to  the  mind  of  the  company  that 
the  defendant  did  not  owe  any  loans  to  the 
bank  and  had  not  made  any  mortgage  on  his 
real  estate?  In  other  words,  it  was  for  the 
Jury  to  determine  whether  the  representa- 
tion made  by  these  cross-marks,  taken  in 
connection  with  the  whole  statement  was 
calculated  to  Impose  on  the  Britt-Carson 
Shoe  Company  and  Induce  It  to  part  with  its 
property,  and  was  In  fact  the  means  employ- 
ed by  Uie  defendant  to  obtain  the  goods  and 
to  get  credit  extended  to  him.  We  cannot 
doubt  that  the  failure  of  the  defendant  to 
answer  uneqalvocally  "Yes"  or  "No"  to  the 
two  questions  propounded  to  him  as  to  loans 
and  mortgages,  and  the  use  by  talm  of  the 
cross-marks,  was  equivalent  In  substance 
and  In  effect,  to  a  representation  that  there 
were  no  loans  and  no  mortgages;  and  the 
evidence  Indisputably  shows  that,  at  the  time 
when  these  representations  were  made,  the 
defendant  did  owe  the  bank  a  loan  which 
was  secured  by  a  mortgage  on  the  very  real 
estate  which  he  had  described  in  his  written 
statement  We  conclude,  therefore,  that 
there  was  no  material  variance  between  the 
allegations  and  the  proof,  and  that  the  con- 
viction In  this  case  was  amply  sustained  by 
the  evidence.  All  the  essential  elements  of 
the  offense  of  cheating  and  swindling,  as  de- 
scribed in  the  section  under  which  the  in- 
dictment was  framed,  were  fully  proved. 
Judge  Bussell,  In  speaking  for  this  court  in 
the  case  of  Crawford  v.  State,  4  Ga.  App. 
796,  62  S.  E.  605,  uses  the  following  language 
pertinent  to  the  question  made  in  this  case: 
"A  citizen  has  the  right  to  rely,  so  far  as 
the  criminal  law  is  concerned,  upon  repre- 
sentations made  to  him  by  one  with  whom 
he  deals,  which  are  apparently  reasonable 
and  truthful;  and  he  who  falsely,  fraudu- 
lently, and  intentionally  abuses  this  confi- 
dence, so  absolutely  necessary  to  the  con- 
duct of  commercial  transactions,  must  be 
made  to  know  that  he  does  so  at  his  peril." 
Judgment  affirmed. 


(8  Qa.  App.  433) 

CAIN  T.  MAYOB,  ETC.,   OP  OITY  OP 

CORDELE.    (No.  2,805.) 

(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Bpttahu*  iv  <^«  Court.) 

INTOXICATINO     LiQCOBS    (5    236*)— IliKOAIiT 

Keeping  on  Hand — Evidence. 

The  finding  of  the  municipal  court  against 
the  defendant  was  without  any  evidence  to  sui>- 
port  it,  and  the  judge  of  the  superior  court  erred 
in  overruling  the  certiorari. 

[E}d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  309;  Dec  Dig.  {  236.*] 

Powell,  J.,  dissenting. 

Error  from  Superior  Court,  Crisp  County ; 
U.  V.  Whipple,  Judge. 
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J.  S.  Cain  was  convicted  by  tbe  Mayor  and' 
Council  of  tbe  City  of  Cordele  for  violation 
of  tbe  liquor  law,  and  bia  application  for 
certiorari  was  overruled,  and  be  brings  er- 
ror.   Reversed. 

J.  T.  Htil  and  J.  W.  Dennard,  for  plaintiff 
In  error.  Walter  F.  Hall,  for  defendant  In 
error. 

HILL,  G.  J.  Cain  was  convicted  by  tbe 
mayor  and  council  of  tbe  city  of  Cordele  of 
a  violation  of  a  city  ordinance  in  keeping, 
and  baving  on  band  for  tbe  purpose  of  ille- 
gally selling,  dealing,  and  bartering  in  tbe 
same,  wblsky,  beer,  malt,  and  other  vinous 
liquors  witb'in  the  city  of  Cordele.  He  cer- 
tloraried  this  finding  to  the  superior  court, 
tbe  certiorari  was  overruled,  and  he  except- 
ed. The  only  question  raised  In  the  record 
Is  whether  the  finding  -was  contrary  to  law, 
as  being  without  any  evidence  to  support  It 

The  following  Is  In  substance  tbe  evidence 
In  behalf  of  tbe  city:  Henry  Lucas  testified: 
"I  can  neither  read  nor  write.  A  party  of 
us  negroes  raised  $15  with  which  to  purchase 
liquor  for  ourselves.  We  wanted  20  quarts, 
and  tbe  money  was  turned  over  to  me  as  tbe 
agent  of  the  other  parties.  Not  knowing  bow 
to  read  or  v^lte,  and  baving  confidence  in 
Mr.  Cain  [the  defendant],  I  went  to  blm  and 
got  him  to  order  the  whisky  for  me.  He 
gave  me  a  receipt  for  tbe  $15  at  the  time  I 
gave  Wm  the  money.  A  few  days  later  he 
gave  me  back  $2.60,  claiming  that  I  had  over- 
paid him.  The  $2.60  was  returned-  to  me 
after  the  whisky  was  received  by  the  city  of- 
ficers." The  chief  of  police  of  the  city  tes- 
tified that  he  got  a  drum  of  liquor  from  a 
negro  drayman's  wagon  as  be  was  leaving 
tbe  A.,  B.  &  A.  freight  depot  It  was  seiz- 
.  ed  on  the  public  streets  of  Cordele,  and  was 
marked  to  John  Cain,  and  Mr.  Cain  made  the 
statement  In  the  office  of  the  chief,  on  the 
afternoon  when  the  wblsky  was  seized,  that 
it  belonged  to  himself  and  others.  The  liq- 
uor was  never  ctrrled  to  Cain's  house,  but 
was  seized  before  the  wagon  bad  gotten 
away  from  the  depot.  Tbe  negro  drayman 
testified  that  he  was  hired  by  Mr.  Cain  to 
haul  the  drum  of  whisky  for  him  from  tbe 
freight  depot  to  bis  residence,  and  that  tbe 
whisky  was  seized  and  taken  from  bis  dray 
by  the  policeman.  This  was  all  the  evi- 
dence for  tbe  city. 

The  defendant's  statement  was,  in  sub- 
stance, as  follows:  "I  was  approached  by 
Henry  Lucas,  on  or  about  tbe  12th  day  of 
February,  1910,  who  wanted  me  to  order  him 
20  quarts  of  wblsky,  and  gave  me  $15  to  do 
it  with.  I  took  tbe  money,  and  went  from 
there  to  Thompson's  livery  stable.  There 
were  several  In  Mr.  Thompson's  office,  and 
I  mentioned  the  incident  and  we  made  up  a 
purse  and  ordered  a  drum  of  whisky.  The 
names  of  tbe  different  parties  and  the 
amounts  ordered  are  as  follows:  Henry  Lu- 
cas, 20  quarts;  Bob  Thompson,  6  quarts; 
Buck    Wheeler,    6    quarts;    Ode    Smith,    6 


qua:rts;  and  myself,  12  quarts.  I  did  not 
know  what  the  whisky  cost  at  that  time,  and 
as  soon  as  I  received  the  bill  I  paid  back  all 
overplus,  and  did  not  make  one  penny's  prof- 
it on  a  single  quart  of  It.  Tbe  whisky  cost 
62  cents  per  quart,  and  I  gave  back  Henry 
Lucas  $2.60.  It  is  true  I  gave  him  back 
tbe  money  after  this  case  had  been  made 
against  me ;  but  this  case  was  made  against 
me  before  I  received  the  whisky." 

Does  tbe  evidence  show  that  the  defendant 
had  on  hand,  for  tbe  purpose  of  Illegal  sale, 
the  whisky  that  was  seized?  Does  it  prove 
bis  guilt  beyond  a  reasonable  doubt,  or  does 
It  simply  raise  a  bare  suspicion  of  bis  guilt 
on  which  the  Supreme  Court  and  this  'court 
have  frequently  said  guilt  cannot  be  legally 
predicated?  Tbe  majority  of  this  court  is 
clearly  of  the  opinion  that  tbe  evidence,  con- 
sidered most  unfavorably,  with  all  Inferences 
therefrom,  simply  raises  a  bare  suspicion  of 
guilt  against  the  defendant  We  do  not 
think  that  the  evidence  for  the  city  made 
out  a  prima  fade  case  of  guUt;  for  from 
this  evidence  It  affirmatively  appeared  that 
tbe  defendant  was  acting  as  agent  for  tbe 
purchasers  of  tbe  Mquor,  at  least  as  to  tbe 
20  quarts  which  be  bad  undertaken  to  order 
for  Henry  Lucas  and  the  other  negroes,  who 
bad  given  Henry  Lucas  the  money  with 
which  to  order  and  pay  for  the  liquor.  It  is 
true  that  tbe  drxmi  of  liquor  contained  more 
than  20  quarts,  for  the  evidence  showed  that 
it  contained  100  pints ;  but  the  evidence  fur- 
ther showed  that  tbe  drum  was  addressed  to 
tbe  defendant  The  mere  fact  that  he  had 
possession  of  tbe  liquor  would  not  raise  any 
presumption  that  he  intended  to  violate  the 
law  by  selling  it,  or  to  keep  it  on  hand  foi 
the  purpose  of  illegal  sale.  It  Is  true  the 
amount  of  liquor  was  large;  but  this  evi- 
dence alone  would  only  raise  a  suspicion  that 
the  defendant  did  not  want  it  exclusively  for 
bis  own  use,  and  this  suspicion  would  not 
necessarily  embrace  a  violation  of  law.  In 
tbe  case  of  EvanS  v.  State,  101  Ga.  780,  29 
S.  E.  40,  the  Supreme  Court  says:  "If  the 
accused  merely  bought  whisky  for  another, 
using  tbe  money  of  the  latter  in  making  tbe 
purchase,  this  did  not  either  as  a  matter  of 
law  or  of  fact,  constitute  the  accused  the 
agent  of  both  the  seller  and  the  buyer.  If 
nothing  more  appeared,  the  agency  was  for 
tbe  buyer  alone." 

It  is  true  that  tbe  Supreme  Court  and  this 
court  have  frequently  held  that  where  one 
receives  money  from  another,  and  shortly 
thereafter  delivers  whisky  to  him  for  tbe 
money,  if  there  be  nothing  either  in  the  evi- 
dence or  the  statement  of  the  accused  to 
show  from  whom  the  whisky  was  obtained, 
or  that  some  other  person  was  the  actual 
seller,  a  presumption  would  arise  that  the 
accused  himself  was  the  seller.  The  fact 
however,  that  the  accused  failed  to  disclose 
the  name  of  tbe  person  from  whom  he  bought 
the  liquor  would  not  of  itself  warrant  the' 
condusion  that  be  was  himself  the  seliei  to 


Digitized  byLjOOQlC 


5S0 


69  SOUTHEASTERN  BSPOBTEB. 


(Ga. 


the  person  to  whom  he  dellyered  the  whisky. 
Here  the  undlspated  evidence  shows  that  the 
defendant  ordered  whisky  for  himself  and 
others.  His  statement,  which  was  not  denied 
In  any  manner,  showed  the  names  of  the 
persons  for  whom  he  ordered  the  whisky. 
.  The  majority  of  this  court  Is  unwilling  to 
bold  that  the  evidence  in  this  case  is  entire- 
ly Inconsistent  with  the  defendant's  Inno- 
cence. We  are  aware  of  the  many  subter- 
fuges and  pretexts  adopted  by  parties  to 
evade  the  prohibition  law  of  this  state,  and 
wherever  the  evidence  shows  tliat  the  claim 
of  agency  for  the  purchaser  Is  merely  a  pre- 
text or  subterfuge  for  a  violation  of  the  law, 
the  offender  should  be  convicted  and  punish- 
ed. But  we  are  unwilling  to  hold  that  in  a 
trial  for  an  alleged  violation  of  the  whisky 
law  any  different  rule  of  law  applies  than  in 
the  trials  of  all  other  criminal  cases.  In  all 
criminal  cases  the  merciful  rule  is  of  Inflex- 
ihle  application  that  guilt  must  be  shown 
beyond  a  reasonable  doubt,  and  that  a  bare 
suspicion  of  guilt  is  not  sufficient  upon  which 
to  base  a  verdict  of  conviction. 

We  do  not  think  that  a  Jury,  or  a  munici- 
pal court,  has  authority  under  the  law  to 
arbitrarily  disregard  the  evidence  and  the 
defendant's  statement,  and  either  on  a  bare 
suspicion,  or  on  knowledge  or  information 
obtained  aliunde,  base  a  finding  of  guilt.  This 
court  is  bound  by  the  evidence  as  set  out  In 
the  brief.  It  is  not  permitted  to  indulge  in 
any  hypothesis  not  based  npon  such  evidence, 
and  where,  as  in  the  present  case,  the  facts 
are  clearly  and  absolutely  consistent  with 
Innocence,  and  are  not  sufficient,  even  when 
considered  most  strongly  against  the  defend- 
ant, to  raise  more  than  a  bare  suspicion  of 
his  guilt,  we  are  compelled  to  conclude  that 
the  finding  was  without  any  evidence  to  sup- 
port it,  and  was  therefore  contrary  to  law. 
Nothing  more  appeared  under  the  facts  of 
this  case  than  that  the  defendant  was  acting 
as  agent  alone  for  the  purchasers  of  the  liq- 
uor. It  Is  true  that  he  does  not  disclose  the 
name  of  the  party  from  whom  be  bought 
the  liquor ;  but  the  evidence  does  show  that 
the  liquor  was  shipped  to  him  by  railroad, 
and  his  statement  to  the  Jury  shows  that  he 
subsequently  received  a  bill  from  the  seller. 
The  evidence,  with  the  defendant's  state- 
ment, seems  fully  to  rebut  the  idea  that  he 
was  acting  in  any  other  capacity  than  as  the 
agent  for  the  purchasers  and  for  himself. 
While  we  are  very  reluctant  in  any  case  to 
interfere  with  tbe  finding  of  the  trial  court 
on  a  question  of  fact,  for  that  court  is  alwaj^s 
in  a  better  position  to  find  the  truth  in  the 
facts  than  a  reviewing  court,  yet  we  feel 
constrained  to  do  so  where,  as  in  this  case, 
we  are  thoroughly  convinced  that,  from  a 
Juridical  standpoint  at  least,  there  was  no 
evidence  to  authorize  a  conviction. 

Judgment  reversed. 

POWBLIj,  J.,  dissents. 


(8  Q«.  App.  442) 

R.  K.  HOPKINS  &  00.  v.  ARMOUR  &  CXX 

(No.  2,a?4.) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Bylldbva  'by  the  Court.) 
Pbincipai.    and   Aqknt    (I    120*)— Tbial   (| 

143*) — AtJTHOBITY      OF      AGENT— E  VI DKNCB — 

DiBECTiNo  Verdict. 

The  custom  and  usage  of  a  business  may 
be  proved  to  illustrate  the  authority  of  an  agent. 
There  being  conflict  in  the  evidence  as  to  the 
authority  of  the  agent,  and  dispute  between 
the  parties  as  to  whether  tbe  agent  had  tbe  au- 
thority to  sell,  or  merely  power  to  take  orders 
subject  to  tbe  confirmation  of  its  principal,  it 
was  error  to  direct  a  verdict. 

[EA.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  IMg.  <}  402-112;  Dec  Dig. 
§  120;*  Trial,  Cent  Dig.  (8  342,  843;  Dea 
big.  8  143.»]  .    "    ". 

Error  from  Superior  Court,  Mcintosh  (3oan- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  Armour  &  Co.  against  R.  K.  Hop* 
kins  &  Co.  Judgment  for  plaintiCC,  and  do- 
fendants  bring  error.    Reversed. 

Cbas.  H.  Tyson,  for  plaintiffs  In  error.  W. 
de  R.  Barclay,  for  defendant  in  error. 

RUSSELL,  J.  Armour  &  Go.  brought  a 
suit  against  R.  K.  Hopkins  &  Co.  on  an  ac- 
count for  lard.  Hopkins  &  Co.  by  a  plea  at)- 
tempted  to  set  off  the  difference  in  price  be- 
tween certain  lard  they  claimed  to  have  pur- 
chased from  Armour  &  Co.,  but  which  was 
not  delivered,  and  lard  they  were  compelled 
to  purchase  at  a  higher  price  to  replace  that 
which  Armour  &  Co.  bad  contracted  to  fur- 
nish them,  having  tendered  the  difference 
and  making  a  continuous  tender  thereof. 

The  testimony  for  the  plaintiff  was  to  tbe 
effect  that  the  salesman  had  no  authority  to 
do  more  than  to  take  orders,  which  were 
thereafter  to  be  accepted  or  declined  by  Ar- 
mour &  Go.  It  appears  that  the  defendants 
did  not  dispute  the  correctness  of  the  account 
upon  which  tbe  suit  was  based.  At  a  previ- 
ous time  Hopkins  &  Co.  had  given  an  order 
to  a  salesman  of  the  plaintiff,  a  Mr.  Snow, 
for  five  tierces  (1,800  pounds)  of  lard  com- 
pound at  the  price  of  7%  cents  per  pound. 
Snow's  taking  the  order  prevented  Hopkins 
&  Co.  from  purchasing  it  from  another  sales- 
man, who  was  trying  at  the  same  time  to  sell 
to  them.  Armour  &  Co.  failed  to  ship  the 
1,800  pounds  of  lard  as  purchased  by  Hop- 
kins, and  he  was  compelled  to  buy  at  10^ 
cents  per  pound,  and  claimed  that  Armour  & 
Co.  owed  him  the  difference,  $42.75.  In  op- 
position to  this  claim  of  the  defendants,  the 
plaintiff,  as  already  stated,  set  up  that  the 
salesman  was  without  authority  to  make  the 
sale.  Tbe  defendant  R.  K.  Hopkins  testified 
as  to  a  number  of  purchases  from  the  plain- 
tiff, and  that  he  did  not  buy  either  the  previ- 
ous goods  or  those  which  are  the  subject- 
matter  of  the  present  suit  subject  to  confir- 
mation ;  that  it  was  not  the  custom  to  give 
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ordera  to  tta«  salesman  and  have  them  con- 
firmed 'by  the  bouse;  that  they  were  never 
confirmed  by  the  house;  that  he  had  nerer 
had  any  notice  that  orders  of  plaintiff's  sales- 
man had  to  be  confirmed.  It  is  apparent, 
from  this  brief  summary  of  the  eridence, 
that  there  was  sharp  confilct  in  the  testi- 
mony upon  the  point  of  the  agent's  author- 
ity; the  plaintiff  contending  that  Mr.  Snow 
•was  only  a  special  agent,  while  the  conten- 
tion of  Hopkins  &  Go.  was  that  he  was  au 
agent  with  general  authority  to  sell.  The 
court  directed  a  rerdlct  In  favor  of  the  plain- 
tiff. We  think  this  was  error,  because  the 
qnestion  of  fact  involved  and  relating  to  the 
powers  of  the  agent  should  have  been  sub- 
mitted to  the  Jury. 

The  counsel  for  defendant  in  error  cite  the 
case  of  Cable  v.  Hancock,  2  Ga.  App.  74,  58 
S.  B.  310;  but  the  case  at  bar  Is  easily  dis- 
tinguishable from  the  Hancock  Case,  because 
In  that  case  the  contract  itself  expressly  de- 
clared that  it  was  made  subject-  to  a  confir- 
mation. As  held  in  the  Hancock  Case,  the 
general  extent  of  the  implied  power  of  a 
salesman  is  that  he  Is  to  take  orders  subject 
to  being  confirmed  by  his  principal;  but  the 
testimony  of  the  defendant  Hopkins  in  this 
case  was  that  he  purchased  the  goods  out- 
right, and  that  that  had  been  the  custom  of 
dealing  between  himself  and  Armour  &  Co. 
While  the  special  agent  can  only  act  within 
the  scope  of  the  authority  expressly  delegat- 
ed to  him,  one  can  have  a  general  agent  for 
the  purpose  of  making  sales,  and  the  testi- 
mony of  the  defendant  would  have  authoriz- 
ed that  conclusion  in  this  case.  Private  In- 
structions or  limitations,  not  known  to  per- 
sons dealing  with  an  agent,  who  assumes  to 
act  within  the  approved  scope  of  his  author- 
ity, cannot  affect  them.  Civ.  Code  1805,  { 
3023.  Mr.  Hopkins  testified  in  the  present 
case  that  be  had  always  theretofore  purchas- 
ed froifi  the  agent,  and  that  there  was  no 
need  for  confirmation.  He  testified  that  this 
was  the  custom  of  these  dealers.  Although  it 
may  have  seemed  incredible  to  the  court,  it 
was  not  for  the  court,  but  for  the  Jury,  to 
determine  the  truth  of  the  matter.  A  gen- 
eral agent  may  bind  his  principal  with  re- 
spect to  all  matters  within  the  apparent  scope 
of  his  authority.  According  to  Hopkins'  tes- 
timony, and  Judging  by  the  past  transactions 
between  the  parties,  it  was  apparently  with- 
in the  scope  of  Snow's  authority  to  sell  the 
lard,  and  the  duty  of  the  plaintiff  to  furnish 
it  in  accordance  with  this  contract.  It  would 
never  do  to  hold  that  one  could  not  appoint 
an  agent  with  authority  to  sell  goods  with- 
out the  necessity  of  having  the  bargain  con- 
firmed, even  though  the  latter  method  of  sale 
Is  the  more  usual.  It  is  apparent  that  the 
defendant  in  Ijie  present  case  was  of  the  opin- 
ion that  the  salesman  had  authority  to  sell. 
He  could  have  'bought  the  lard  compound 
from  another  salesman,  who  was  at  the  time 
In  his  store  endeavoring  to  sell  him,  if  Ar- 


mour &  Go.'b  salesman  had  not  induced  him 
to  buy  from  them.  To  say  that  in  no  case 
could  a  merchant  authorize  his  salesman  to 
make  a  binding  trade  in  his  behalf  w-ould 
paralyze  business,  because  the  buyer  would 
never  know  whether  he  could  rely  upon  hav- 
ing the  goods  he  contracted  for  shipped  or 
not,  and  therefore  know  that  his  stock  would . 
be  seasonably  replenished.  According  to  the 
testimony  of  Mr.  Hopkins,  the  inference  that 
Mr.  Snow  had  authority  to  'bind  Armour  & 
Co.  by  the  proposal  which  Hopkins  accepted 
is  authorized;  and  It  was  for  the  Jury  to 
say  whether  tb^  would  prefer  Hopkins'  tes- 
timony or  ttiat  of  the  witness  for  the  plain- 
tiff- 

In  Hudson  ▼.  Prudential  Insurance  Com- 
pany, special  attention  is  called  to  the  fact 
that  the  principal  will  not  be  bound  by  the 
acts  of  bis  agent  beyond  the  scope  of  his  au- 
thority, where  the  person  dealing  with  the 
agent  had  notice  of  such  limitations.  The 
converse  of  this  proposition  is  likewise  true, 
that  where  the  person  dealing  with  an  agent 
has  no  notice  of  limitations,  and  the  agent  has 
apparent  general  authority  to  do  such  acts, 
the  principal  will  be  bound.  Likewise  the 
Importance  of  the  proof  of  custom  in  such 
cases  Is  to  be  taken  into  account,  as  is  point- 
ed -out  in  Lauchheimer  &  Sons  v.  Jacobs, 
126  Ga.  261,  55  S.  B.  65.  In  that  case  Justice 
Atkinson  quotes  with  approval  from  Clark  & 
Skyles  on  the  Law  of  Agency,  |  69,  as  fol- 
lows: "Proof  of  the  custoin  and  usage  in  a 
particular  business  cannot  be  sufficient,  with- 
out anything  more,  to  show  that  the  relation 
of  principal  and  agent  exists ;  but  such  proof 
may  be  material,  when  the  fact  of  agency 
is  othervrlse  proved,  or  admitted,  to  show 
what  the  contract  of  agency  was,  and  to  show 
the  extent  of  the  agent's  authority.  When 
the  rights,  duties,  and  liabilities  as  between 
an  acknowledged  agent  and  his  principal  are 
in  question,  or  when  the  authority  of  an 
acknowledged  agent  to  do  a  particular  act  or 
make  a  particular  contract  is  in  question,  an 
established  custom  or  usage  In  the  particu- 
lar business  or  place  may  be  proved  and 
taken  into  consideration,  either  for  the  pur- 
pose of  construing  the  contract  of  agency  as 
between  the  parties,  or  for  the  purxMse  of 
determining  the  extent  of  the  agent's  author- 
ity; for,  unless  expressly  excluded,  such  a 
custom  or  usage  enters  into  a  contract  of 
agency,  as  It  does  into  other  contracts,  and 
also  enters  Into  the  authority  of  the  agent 
as  respects  persons  dealing  with  him.  Of 
course,  as  between  the  parties  themselves, 
and  as  against  persons  with  notice,  the  prin- 
cipal may,  by  his  instructions  to  the  agent, 
exclude  customs  and  usages,  however  well 
established.  But  such  secret  Instructions 
cannot  be  set  up  against  persons  dealing  with 
the  agent  without  notice  of  them;  for  they 
have  a  right  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  agent's  au- 
thority is  in  accordance  with  established  cus- 
toms and  usages."    In  Bass  v.  Granite  City 
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Co.,  119  Ga.  126,  45  S.  B>.  981,  Justice  Lamar, 
in  dlscuBslng  the  powers  of  the  agent  In  tbat 
case,  which  was  one  of  a  special  ag«icy, 
says:  "But,  even  if  it  be  treated  as  creating 
a  special  agency  to  sell  particular  goods  to  a 
particular  person,  the  purchaser  was  only 
required  to  examine  bis  authority.  This  the 
purchasers  did  when  they  read  the  letter. 
They  were  not  hound  by  private  instructions 
not  included  in  the  writing,  tout  were  Justi- 
fied in  assuming  that  he  could  fix  the  price; 
that  being  an  essential  element  in  the  con- 
tract of  sale.  While  a  general  agent  has 
broader  powers  than  one  selected  to  do  a 
particular  act,  the  authority  in  both  cases 
must  be  construed  to  Include  all  necessary 
and  usual  means  for  effectually  executing  it 
Where  one  is  appointed  to  sell  a  particular 
article  to  a  particular  person,  this  confers 
on  the  special  agent  authority  to  agree  on 
the  price;  otherwise  the  appointment  is  Il- 
lusory, and  not  real.  av.  Code  1895,  i  3023; 
Barclay  v.  Hopkins,  59  Oa.  662;  Holman  T. 
Ga.  R.  Co.,  67  Ga.  595." 
Judgment  reversed. 


(8  Oa.  App.  463) 

CROSBT  V.  POTTS,  Sheriff.    (No.  2,944.) 

(Oonrt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(BvOoliu  hv  the  Covrt.) 

1.  WlTNESSKS   (I    292*)— DUTT  OF  CiTIZBN   TO 

Afpeab. 

E^^ery  dtlEen  owes  to  the  state  the  duty 
of  giving  In  the  courts  of  jasdce,  when  he  is 
required  to  do  so,  testimony  as  to  such  matters 
as  fall  within  his  knowledge,  where  there  is  no 
exemption  or  privilege  protecting  the  matters 
from  disclosures. 

[BJd.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1008;  Dec.  Dig.  {  292.*] 

2.  Witnesses  (§  1*)— Conteol  by  Court. 

The  courts,  as  an  arm  of  the  state,  have 
the  inherent  power  adequately  to  control,  in 
the  furtherance  of  justice,  officers,  parties,  ju- 
rors, witnesses,  and  others  connected  with  a 
pending  case. 

[Ed.   Note.— For  other   cases,  see  Witnesses, 
Cent  Dig.  {  1;    Dec.  Dig.  |  1.*] 

3.  Witnesseb  (S  19*)— CanaNAi.  Casks— Baii. 
FOB  Afpba&ance.       , 

A  court  in  order  to  secure  the  presence  of  a 
witness  in  a  criminal  case,  and  to  prevent  his 
leaving  the  jurisdiction  of  the  court  prior  to 
the  trial,  may  require  that  he  shall  give  bail 
for  his  appearance,  and,  in  default  of  his  giv- 
ing bail,  cause  him  to  be  held  in  confinement 
This  power  probably  existed  in  the  courts  at 
common  law. 

[E^.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §8  34,  35 ;  Dec.  Dig.  1 19.*] 

4.  Witnesses  (J  19*)— Holding  to  Bah,. 

This  requirement,  being  harsh  and  oppres- 
sive, should  never  be  resorted  to  except  m  ex- 
treme cases.  It  is  a  matter,  however,  resting  in 
the  sound  discretion  of  the  court 

[EM.   Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  {§  34,  35;  Dec  Dig.  {  19.*] 

Error  from  City  Court  of  Sylvester ;  J.  B. 
Williamson,   Judge. 
Application  of  Clarence  Crosby   for  writ 


of  habeas  corpus  to  W.  A.  Potts,  Sberifl. 
EYom  an  order  denying  the  application,  pe- 
titioner brings  error.    Affirmed. 

Perry,  Foy  &  Monk,  for  plaintiff  in  error. 
J.  H.  Tipton,  for  defendant  In  error. 

POWELL,  J.  On  September  1,  1910,  dur- 
ing a  term  of  the  city  court  of  Sylvester, 
the  judge  ordered  from  the  bench  that  the 
plaintiff  In  error,  Crosby,  who  had  been  sub- 
poenaed as  a  witness  for  the  state  in  a  crim- 
inal case  pending  before  the  court,  should 
be  held  for  that  purpose  by  the  sheriff,  and 
that  he  be  committed  to  jail  for  the  purpose 
of  securing  his  presence  at  the  trial,  unless 
he  would  enter  into  ball  In  the  sum  of  $200, 
conditioned  for  his  appearance  at  the  triaL 
This  order  was  orally  delivered,  and  the 
sheriff  took  Crosby  Into  custody.  He  sued 
out  habeas  corpus.  After  the  issuance  of 
the  writ — Indeed,  on  the  very  day  the  ha- 
beas corpus  case  was  tried  (but  during  the 
same  term  of  the  court),  namely,  on  Septem- 
ber 10,  1910 — the  order  previously  announc- 
ed orally  was  reduced  to  writing;  all  the 
facts.  Including  the  previous  oral  announce- 
ment of  the  order,  being  redted.  It  appear- 
ing tbat  the  vrltness  still  refused  to  give 
bail  for  his  appearance  at  the  trial,  the  conrt 
refused  to  release  him  on  habeas  corpus; 
and  to  this  judgment  exception  is  taken. 

Some  point  is  made  as  to  the  original  or- 
der of  the  court  being  oral ;  but  as  It  was 
reduced  to  writing  during  the  same  term  of 
the  court,  and  before  judgment  In  the  habeas 
corpus  case  was  rendered,  we  may  dispose 
of  this  summarily  with  the  general  state- 
ment that  the  point  is  not  well  taken. 

The  chief  contention  of  the  plaintiff  in 
error,  the  one  of  serious  import  Is  that  the 
court  had  no  power  to  pass  the  order  com- 
mitting the  witness  to  jail  unless  he  would 
give  ball  for  his  appearance.  It  is  insisted 
tbat  no  such  power  existed  at  common  law, 
and  that  it  has  not  been  given  by  statute  In 
this  state.  It  is  conceded  that  under  Pen. 
Code  1895,  i  915,  the  power  has  been  con- 
ferred on  committing  courts  to  require  suit- 
able bonds  of  the  witnesses  In  crlmlaal  cas- 
es; but  the  city  court  In  the  present  case 
was  not  sitting  as  a  committing  court  as 
the  case  was  before  it  for  trial  in  chief. 
The  powers  of  the  judge  of  the  city  court 
are,  under  the  act  creating  the  court  the 
same  as  those  of  a  judge  of  the  superior 
court  in  similar  matters. 

The  history  of  testimonial  compulsion  is 
a  rather  interesting  subject  It  Is  to  be  re- 
membered that  at  early  common  law — and- 
Indeed,  In  the  English  practice  of  medheval 
times — witnesses,  as  such,  did  not  appear  in 
judicial  procedure.  In  the  rudimentary 
trials  of  those  days,  those  who  had  Informa- 
tion, direct  or  Indirect  as  to  matters  in  dis- 
pute, came  to  court,  not  as  witnesses,  but  as 
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sectors  (or  snltors),  oafh  helpers,  or  jurors. 
Even  In  later  days  (as  late  as  the  seren- 
teenth  century)  the  defendant  In  a  criminal 
case  was  not  allowed  to  Introduce  the  testi- 
mony of  witnesses  sworn  In  his  behalf. 
However,  In  the  old  days  of  the  ordeal,  It 
seems  that  the  defendant  might  plead  alibi 
as  an  ewoeptU),  thus  assuming  the  burden  of 
proof,  and  then  might  bring  sectors  or  oath 
helpers  to  snpport  his  exceptio.  A  surylval 
of  this  last-mentioned  practice  may  be  notic- 
ed io  the  absurd  doctrine,  still  prevailing  in 
this  st^te,  that  while  the  prosecution  must, 
as  a  part  of  the  state's  case,  show  the  de- 
fendant's presence  at  the  commission  of  the 
crime  beyond  a  reasonable  doubt,  the  de- 
fendant, if  he  pleads  alibi,  must  establish 
his  absence  to  the  reasonable  satisfaction  of 
the  Jury.  By  St  7  &  8  Wm.  Ill,  c.  3,  i 
7  (1695),  the  defendant  In  cases  of  treason 
and  misprision  was  allowed  compulsory  pro- 
cess to  obtain  witnesses ;  and  by  St  1  Anne, 
e  9,  S  3  (1702),  witnesses  produced  for  the 
accused  in  cases  of  felony  might  be  sworn. 
But  even  prior  to  these  dates,  and  prior  to 
St  6  Ellz.  c.  9,  t  12  (1562),  allowing  the  is- 
suance of  snbpcenas  for  witnesses  in  civil 
cases,  the  courts  of  England  as  a  part  of 
their  inherent  powers  were  accustomed  to 
compel  the  attendance  of  witnesses  on  be- 
half of  the  crown. 

Prior  to  the  statute  of  Elizabeth,  Just  men- 
tioned, persons  who,  not  being  legally  in- 
terested in  the  subject-matter  of  the  case, 
undertook  voluntarily  to  appear  as  witness- 
es were  subject  to  prosecution  and  punish- 
ment for  the  crime  of  maintenance.  Primar- 
ily, the  statute  of  Elizabeth  merely  gave  a 
way  by  which  witnesses  might  attend  upon 
the  court  without  their  being  rendered  liable 
to  the  charge  of  maintenance;  bat  Inciden- 
tally It  aided  the  development  of  the  na- 
scent notion,  which  since  then  has  come  into 
full  recognition  by  the  courts  of  England 
and  of  this  country,  that  every  man  owes 
to  his  king  or  his  country  the  duty  of  tes- 
tifying In  court  where  he  has  information 
which  can  aid  in  disclosing  the  truth  of  any 
matter  under  legal  investigation.  In  1612 
we  find  Sir  Francis  Bacon  declaring  in  the 
case  of  Countess  of  Shrewsbury,  2  How.  St 
Tr.  769,  778:  "You  must  know  that  all  sub- 
jects, without  distinction  or  degrees,  owe  to 
the  king  tribute  and  service,  not  only  of 
their  deed  and  hand,  but  of  their  knowledge 
and  discovery."  In  the  debate  In  Parlia- 
ment in  1742  upon  the  bUl  to  pardon  In  ad- 
vance those  who  would  Incriminate  them- 
selves in  testifying  to  the  frauds  of  the  Earl 
of  Oxford,  we  find  the  following  expressions 
on  the  subject:  Duke  of  Argyle:  "On  the 
present  occasion,  my  lords,  I  pronounce  with 
the  utmost  confidence,  as  a  maxim  of  in- 
dubitable certainty,  'that  the  public  has  a 
claim  to  every  man's  evidence,'  and  that  no 
man  can  plead  exemption  from  this  duty  to 
his  country."    Lord  Chancellor  Hardwlcke: 


"It  has,  my  lords,  I  own,  been  asserted  by 
the  noble  duke,  that  the  public  has  a  right 
to  every  man's  evidence — a  maxim  which 
In  its  proper  sense  cannot  be  denied.  For 
it  is  nndoubtedly  true  that  the  public  has  a 
right  to  all  the  assistance  of  every  individ- 
ual." See  CobbetfB  Parliamentary  Hist 
vol.  12,  676,  693. 

Just  how  the  performance  of  this  duty  of 
giving  testimony  should  be  compelled  Is  a 
matter  which  from  time  to  time  has  been  the 
subject  of  various  statutes;  but  the  better 
view  seems  to  be  that  it  has  ever  been  one 
of  the  inherent  powers  of  courts  to  devise 
ways  to  compel  all  persons  to  perform  this 
testimonial  duty,  except  in  so  far  as  they 
may,  for  special  reasons,  have  been  made  ex- 
empt from  testifying  either  generally  or  spe- 
cially. 

We  do  not  think  that  the  contention  of 
counsel  Is  well  taken  that  no  power  existed 
at  common  law  by  which  the  courts  could 
compel  a  witness  to  give  ball  for  his  appear- 
ance at  the  trial.  As  Bayley,  B.,  said  as  to 
a  somewhat  similar  proposition  in  the  case 
of  Summers  v.  Moseley,  2  Cr.  &  M.  477: 
"Prior  to  that  statute  [the  statute  of  Eliza- 
beth, supra]  there  must  have  been  a  power  in 
the  crown  (for  It  would  have  been  utterly 
impossible  to  carry  on  the  administration  of 
justice  without  such  a  power)  to  require  the 
attendance  In  courts  of  justice  of  persons 
capable  of  giving  evidence  and  the  produc- 
tion, of  documents  material  to  the  cause, 
though  In  the  possession  of  a  stranger."  The 
fact  that  no  precedent  of  a  common-law 
court's  having  done  the  precise  thing  done 
in  this  case  does  not  negative  the  fact  that 
the  courts  did  have  the  power.  As  Prof. 
Wlgmore  says,  in  his  great  work  on  Evi- 
dence^ speaking  along  this  general  line:  "But 
how  culpable  is  this  self-stultlfylng  conces- 
sion by  a>  court  of  Justice  that  it  knows  of 
no  process  to  execute  its  powers  for  enforc- 
ing a  conceded  dnty!  There  cannot  be  a 
precise  precedent  for  everything.  Where 
there  is  a  clearly  established  principle,  the 
lack,  of  a  precedent  is  no  obstacle.  There 
must  some  time  be  a  first  precedent  Were 
the  judges  of  Charles  II  or  George  III,  who 
themselves  were  but  the  followers  of  six  cen- 
turies of  royal  Judges,  the  last  generation 
vested  with  the  authority  to  apply  old  prin- 
ciples in  new  forms?  Nobody  has  been  ablM 
to  find  any  definite  anthority  for  the  duces 
tecum  form  of  subpoena;  but  the  judges  of 
1806  were  not  moved  by  such  trlfilng.  Sucb 
a  power,  they  declared,  is  'essential  to  the 
very  existence  and  constitution  of  a  court  of 
ccHnmon  law.'  The  mere  phrasing  of  an  aux- 
iliary writ  Is  not  to  stand  In  the  way  of 
Inherent  powers.  Is  there  any  known  prec- 
edent of  a  writ  to  tt  court  bailiff  ordering 
him  to  shut  the  doors  to  keep  out  an  exces- 
sive throng,  or  to  open  the  windows  to  let  in 
fresh  air?  But  no  judge  ever  r^ralned 
from  sucb  orders  because  be  baa  never  seoi 
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such  a  form.  The  ordinary  anbpoena  for  a 
wltneas  Is  Of  no  avail  -when  he  is  in  prison ; 
but  tlie  Judges — somebody,  some  time,  no  one 
knows  who  or  when — varied  the  form  of 
words  and  ordered  the  jailer  habeas  corpus 
ad  testificandum.  They  did  not  supinely  sit 
and  watch  justice  defrauded  of  testimony 
because  the  usual  piece  of  parchment  jlid  not 
precisely  fit  the  exigency." 

We  believe  that  the  power  to  talse 'every 
adequate  means  to  compel  the  attendance  of 
witnesses  or  the  production  of  testimony  in- 
hered in  the  courts  of  the  common  law  as  a 
part  of  their  necessary  powers,  and  that  one 
of  the  objects  of  section  4047  of  the  Civil 
Code  of  1895  Is  to  declare  tliat  power  in 
favor  of  the  courts  of  this  state.  That  sec- 
tion declares,  among  other  things,  ttiat  "ev- 
ery court  has  power  *  *  •  to  control,  In 
furtherance  of  justice,  the  conduct  of  its  of- 
ficers and  all  other  persons  connected  with  a 
judicial  proceeding  before  it,  in  every  mat- 
ter appertaining  thereto."  This  language  is 
broad.  The  use  of  the  word  "all"  as  relat- 
ed to  the  persons  to  be  affected,  the  use  of 
the  expression  "connected  with  a  judicial 
proceeding,"  instead  of  some  more  restricted 
phrase,  such  as  "parties  to  the  case,"  and 
the  addition  of  the  language,  "In  every  mat- 
ter appertaining  thereto,"  all  seem  to  Indi- 
cate an  intention  to  declare  a  plenary  power 
in  the  courts  to  exercise  over  oflScers,  parties, 
witnesses,  and  all  others  who  may  become 
connected  in  any  way  with  a  case  pending 
before  the  court,  such  control  as  shall  be  ade- 
quate to  carry  out  its  full  jurisdiction  to  ad- 
minister legal  justice  in  the  case.  Officers 
may  be  compelled  to  perform  duties  even 
without  pay,  as  where  for  a  pauper  party 
the  sheriff  serves  papers,  or  the  clerk  makes 
records  or  copies,  or  an  attorney  is  appoint- 
ed and  defends.  Parties  may  be  compelled 
to  execute  consents,  or  to  appear. in  person, 
or  to  submit  to  physical  examinations  of 
themselves,  of  their  property,  or  of  their  doc- 
uments, and  In  extreme  cases  may  be  held 
in  prison  awaiting  the  determination  of  some 
asserted  right,  even  of  a  civil  nature,  as 
where  a  party  Is  held  under  ne  exeat  Third 
persons  may  be  compelled  to  lay  down  their 
private  enterprises  In  order  to  come  to  the 
court  to  sit  as  jurors.  Other  outsiders  may 
l>e  compelled  to  appear  as  witnesses,  and  to 
bring  their  private  books  and  papers  to  be 
used  as  evidence.  Many  of  these  things  thus 
required  of  the  citizenry  of  the  state  are,  on 
their  face,  hardships  which  the  relationship 
of  citizen  and  state  impose  as  the  result  of  a 
natural  and  necessary  obligation. 

The  point  is  that  the  court  as  an  arm  of 
the  state  has  the  right  to  impose  hardship 
upon  the  citizen  whenever  the  state's  inter- 
ests being  administered  in  the  court  require 
the  imposition.  It  is  a  hardship  upon  one, 
whose  only  connection  with  a  case  Is  that  he 
happens  to  know  some  material  fact  In  re- 
lation thereto,  that  he  should  be  taken  Into 


control  by  the  court  and  held  In  the  cus- 
tody of  the  jailer  unless  he  gives  bond  (whidi, 
from  poverty,  he  may  be  unable  to  give),  con- 
ditioned that  he  will  appear  and  testify;  but 
the  exigencies  of  particular  instances  do 
often  require  just  such  stringent  methods 
in  order  to  compel  the  performance  of  the 
duty  of  the  witness  appearing  and  testifying. 
There  are  many  cases  in  which  an  ordinary 
subpoena  would  prove  inadequate  to  secure 
the  presence  of  the  witness  at  the  triaL  The 
danger  of  punishment  for  contempt  on  ac- 
count of  a  refusal  to  appear  is  sometimes 
too  slight  to  deter  the  witness  from  absent- 
ing himself.  Especially  is  this  true  where 
there  are  but  few  ties  to  hold  the  witness  in 
the  jurisdiction  ^here  the  trial  is  to  be  held, 
and  there  are  reasons  why  he  desires  not  to 
testify;  for,  when  once  he  has  crossed  the 
state  line,  he  Is  beyond  the  grasp  of  any  of 
the  court's  processes  to  bring  him  to  the 
trial  or  to  punish  him  for  his  refusal  to  an- 
swer to  a  subpoena.  We  conclude,  therefore, 
that  since  the  law  manifestly  intends  that 
the  courts  shall  have  adequate  power  to  com- 
pel the  performance  of  the  respective  duties 
falling  on  those  connected  In  any  wise  with 
the  case,  It  may,  where  the  exigencies  so  re- 
quire, cause  a  witness  to  be  held  in  custody, 
and  In  jail  if  need  be,  unless  he  gives  rea- 
sonable ball  for  his  appearance  at  the  trial. 
The  outsider  who  Is  a  witness,  and  who  In 
this  capacity  Is  ordered  to  be  held  In  con- 
finement unless  he  g^ives  bail,  often  suffers 
less  hardship  than  the  outsider  who  as  a 
jnror  is  held  in  confinement  for  days,  and 
even  weeks,  without  ball. 

It  Is  hardly  necessary  to  say  that  the  Im- 
prisoning of  a  witness  to  secure  his  attend- 
ance Is  a  harsh  remedy — one  that  should  be 
very  sparingly  exercised.  No  court  should 
ever  order  a  witness  to  be  Imprisoned  In  de- 
fault of  bond,  except  from  grave  necessity. 
Unless  his  testimony  Is  material  and  Impor- 
tant, and  unless  there  is  strong  likelihood 
that,  if  he  Is  not  restrained  by  confinement 
or  bond,  he  will  violate  the  mandates  of  the 
subiHBna  and  flee  the  limits  of  the  state,  the 
power  should  not  be  exercised.  This  Is  a 
matter  as  to  which  every  court,  when  It  is 
presented,  must  exercise  a  broad,  humane 
discretion,  having  in  view  the  rights  of  the 
citizen,  and  the  even  higher  rights  of  jus- 
tice and  of  the  state. 

The  present  record  does  not  disclose  the 
grounds  upon  which  the  trial  judge  acted. 
We  therefore  presume  that  he  acted  upon 
sufficient  grounds.  The  burden  of  showing 
an  abuse  of  discretion  was  upon  the  party 
attacking  the  judge's  order,  and  no  such 
showing  has  been  made.  Only  the  judge's 
general  power  to  pass  the  order  has  been 
challenged;  and  we  hold  that  the  power  ex- 
ists. 

It  is  proper  that  we  should  add,  by  way  of 
acknowledgment,  that  much  of  the  Informa- 
tion given  above  aa  to  Ihe  history  of  testl- 
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monlal  duty  and  compulsion  haa  been  deriv- 
ed from  a  reading  of  Wlgmore  on  SSvidoice 
and  PoUodc  ft  Maitland's  History  of  Eng- 
lish Law. 
Judgnient  affirmed.. 


(8  Ga.  Aj>pw  <n) 

ROBERTS  T.  STATE.    (No.  2,903.) 
(Ooart  of  Appeals  of,  Georgia.    Nor.  29,  1910.) 

(Svltabiu  by  the  Court.) 

IHTOXICATING   LlQUOBS    (S{   167,   236*)— ItLK" 

OAL  Sale— B  VI  DEN  OK.  .  «     . 

The  state's  witness  approached  the  defend- 
ant and  told  him  that  he  wanted  a  quart  of 
liquor.  The  defendant  replied  that  he  had 
none  for  sale,  but  that  a  third  person  had  left 
a  quart  in  his  (the  defendant's)  bouse  for  which 
be  (the  tUrd  person)  desired  a  named  amount 
of  money.  The  witness  paid  the  money  to  the 
defendant,  and  went  and  got  the  liquor  from  the 
place  designated.  Had:  (1)  The  case  does  not 
rest  on  circumstantial  evidence  aione.  (2)  Un- 
der the  doctrine  that,  in  misdemeanors,  all  who 
participate  are  principals,  it  is  immaterial 
whether  the  liquor  belonged  to  the  defendant  or 
not.  Loeb  ▼.  State,  6  Ga.  Api».  23,  64  S.  B. 
S38. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  ||  167,  236.*] 

Error  from  City  Court  of  Newnan;  W. 
A.  Post,  Judge. 

M.  V.  Roberts  was  convicted  of  a  vio- 
lation of  tbe  liquor  law,  and  brings  error. 
Affirmed. 

W.  C.  Wright  and  A,  H.  Freeman,  for 
plaintiir  in  error.  W.  L.  Stallings,  SoL,  for 
the  State. 

POWELL,  J.    Judgment  affirmed. 


(8  Qa.  App.  424) 

SUMMERLIN  v.  SPENGE  &  METER. 

(No.  2,586.) 

(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syllaiu*  iy  the  Court.) 

1.  Appeai.  and  Ebbor  (S  1002*)  —  Review — 
Vebdict  on  Conflictino  Evidence. 

In  a  contest  between  the  holder  of  a  fi.  fa. 
issued  on  foreclosure  of  a  chattel  mortgage  and 
a  claimant  of  the  personalty  covered  by  the 
mortgage,  where  the  undisputed  evidence  shows 
that  the  mortgagor,  at  the  date  of  the  execu- 
tion of  the  mortgage,  was  in  the  actual  posses- 
sion of  the  mortgaged  property,  a  prima  facie 
case  Is  made  that  the  property  is  subject ;  and 
where  this  prima  facie  case  is  not  satisfactorily 
rebutt«t,  but  the  evidence  is  in  oonSict  as  to 
whether  the  mortgagor  was  in  possession  of  the 
personalty  as  owner  or  as  hirer,  a  verdict  find- 
ing the  property  subject,  in  the  absence  of  some 
prejudicial  error  of  law,  will  not  be  disturbed. 
Morris  V.  Winl£lcs,  88  Ga.  717.  15  S.  E.  747; 
Jones  V.  Hightower,  117  Ga.  749,  45  S.  E.  60. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  l>fii.  Dig.  $  1002.*] 

2.  Chattei.  Mortoaoes  (§  284*)  — Claim  by 
Third  Person  —  Admissibilitt  of  Evi- 
dence. 

The  tax  returns  of  the  mortgagor  for  the 
year  when  he  executed  the  mortgage,  tending  to 
show  title  to  the  mortgaged  property,  are  ad- 


missible in  evidence  in  favor  of  the  plaintlfl  in 
the  mortgage  fl.  fa.  and  as  against  the  claimant 
McLendon  v.  Dunlap  Hardware  Co.,  3  Ga.  App. 
206,  58  S.  E.  718. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig;  %  284.*] 
S.  Appeal  and  Ebbob  (J  1002*)  —  Review — 

Verdict  on  Oonflictino  Evidence. 

The  evidence  in  this  case  seems  to  pre- 
ponderate largely  in  favor  of  the  claimant,  but 
there  was  some  evidence  of  probative  value  in 
aid  of  the  presumption  raised  by  the  proof  that 
the  mortgagor  was  in  possession  of  the  mortgag- 
ed property  when  he  executed  the  mortgage,  and 
as  the  weight  of  the  evidence  was  exclusively 
for  the  jury,  the  verdict,  approved  by  the  tridi 
court,  will  not  be  disturbed;  it  not  appearing 
that  there  was  any  material  error  of  law  that 
could  have  misled  the  jury  and  contributed  to 
an  incorrect  finding. 

JEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  lOOa*] 

Error  from  City  Court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action  between  W.  H.  Summerlln  and 
Spence  &  Meyer,  for  use,  etc.  From  the 
Judgment,  W.  H.  Summerlln  brings  error. 
Affirmed. 

R.  O.  Jones,  for  plaintiff  In  error.  A.  H. 
Freeman,  for  defendants  in  error. 

Him  C.  J.    Judgment  affirmed. 


(8  Qa.  App.  426) 
SWIFT  MFG.  00.  v.  PHILLIPa  (No.  2,603.) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(SyOabua  hy  the  Court.) 

1.  Master  and  Sebvant  (|  168*)- Dutt  of 
Masteb  to  Employ  Competent  Sbbvanis— 
"Competency." 

As  illustrating  the  duty  of  the  master  to 
employ  competent  servants  for  the  protection  of 
fellow  servants,  the  word  "competency"  should 
lie  given  a  comprehensive  interpretation,  and  in- 
cludes within  its  range  of  meaning  all  that  "is 
essential  to  make  up  a  reasonably  safe  person, 
considering  the  nature  of  the  work  and  the  gen- 
eral safety  of  those  who  are  required  to  as- 
sociate with  such  person  in  the  common  general 
employment."  4  Words  and  Phrases  Judicially 
Defined,  3510. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  ${  334r-34U;  Uec.  Dig.  | 
168.*] 

2.  Masteb  and  Servant  (§  259*)- Injuries  to 
Servant  —  Action  —  Sufficiency  op  Peti- 
tion. 

The  amendment  to  the  petition,  charging 
that  the  injury  to  the  servant  was  caused  by 
the  carelessness  and  negligence  of  an  incompe- 
tent fellow  servant,  and  that  the  master  knew  of 
sucti  incoiApetency,  set  out  a  cause  of  action 
as  against  a  general  demurrer,  and  the  judg- 
ment overruling  the  demurrer  is  affirmed.  CSv. 
Code  1895,  {  2612;  Corcoran  v.  Merchants'  & 
Miners*  Transp.  Co.,  1  Ga.  App.  746,  67  S.  E. 
962. 

[EJd.  Not&— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  837-848;  Dec.  Dig.  t 
250.*] 

Error  from  City  Court  of  Columbus;    G. 
Y.  Tlgner,  Judge. 
Action  by  G.  E.  Phillips  against  the  Swift 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rop'r  I&dezw 
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Matiufactnrlng  Company.  Judgment  for 
plaintlO,  and  defendant  brings  error.  Af- 
firmed. 

Frank  U.  Garrard,  O.  B.  Battle,  W.  C 
NelU,  and  Howell  HolUs,  for  plaintiff  In  er- 
ror. D.  L.  Parmer,  for  defendant  in  error. 

HILL,  G.  J.    Judgment  afllrmed. 


(8  Oa.  App.  438) 

PANT  V.  STATE.     (No.  2,828.) 
(Court  of  Appeals  of  Georgia.    Not.  28,  1810.) 

(Syllabut  ly  the  Court.) 

1.  HoMiciDK  (S  3(X)*)  —  Sblf-Dkfkwsk  —  IH- 

STRUCTIONS. 

When  considered  in  connection  with  the 
general  charge,  the  exceptions  to  the  charge  of 
the  court  are  without  merit  The  request  to 
charge  so  far  as  pertinent  to  the  evidence  was 
covered  by  proper  instructions. 

[E^.  Note. — For  other,  cases,  see  Homicide, 
C3ent  Dig.  §|  614-632;    Dec.  Dig.  |  300.*] 

2.  Criminal  Law  (8  889*)— Teial— Vebdioi>- 
CosBEcnoN  IN  Open  Conax. 

It  is  not  error  for  a  judge  after  having 
properly  instructed  a  jury  as  to  the  form  of 
their  verdict,  and  after  having  asked  them  if 
they  wished  to  retire  in  order  to  correct  an  ir- 
refnilar,  incomplete,  or  uncertain  verdict,  to  per- 
mit the  corrections  to  be  made  in  open  court, 
where  the  jury  has  informed  the  court  as  to 
the  true  meaning  of  their  finding,  and  the  vei^ 
diet  they  intended  to  return. 

[£}d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  EHg.  H  2108-2112;    Dec.  Dig.  §  889.»] 

(Additional  Syllabut  iy  Editorial  Staff.) 

8.  Homicide  (5  llC*)— Justmiable  Homicide 

—Self-Defense— Grounds. 

A  killing  may  be  justified  if  it  was  actually 
necessary  for  the  slayer's  own  preservation,  or 
to  prevent  commission  of  a  felony,  or  if  be,  in 
good  faith,  believed  that  there  was  an  actual 
necessity,  even  thongh  there  was  actually  no 
real  necessity,  but  the  mere  presence  in  the 
slayer  of  the  fear  of  a  reasonable  man  that  a 
felony  or  other  serious  bodily  injury  was  about 
to  be  committed  on  him  would  not  justify  a 
killing. 

[EH.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SS  158-163;    Dec.  Dig.  §  116.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Judge  Fant  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and  he 
brings  error.    Affirmed. 

W.  R.  Little  and  A.  G.  &  Julian  McCurry, 
for  plaintiff  in  error.  Clifford  Walker,  SoL 
Gen.,  and  Geo.  L.  Goode,  for  the  State. 

RTTSSELLk  J.  The  defendant  was  indict- 
ed for  murder,  and  convicted  for  voluntary 
manslaughter.  It  seems  from  the  evidence 
that  Rafe  Jenkins  went  to  the  house  of  the 
defendant,  Judge  Fant.  The  evidence  does 
not  disclose  the  original  purpose  of  his  visit 
Judge  Fant  and  a  party  of  his  employes  or 
colaborers  were  engaged  in  knocking  down 
cotton  Btallis  preparatory  for  plowing.  Ac- 
cording to  some  of  the  testimony,  Rafe  Jen- 
kins was  under  the  influence  of  Intoxicants, 


and,  whether  be  was  or  not,  it  appears  tbat 
there  were  some  trifling  disagreements  be- 
tween blm  and  the  defendant  before  the  par- 
ties left  the  house.  According  to  the  tes- 
timony for  the  state,  Rafe  Jenkins  made 
inquiry  after  all  parties  had  gone  into  the 
yard  as  to  Judge  Fant's  reason  for  carrying 
a  large  stick.  Sis  Laboon,  who  was  said  to 
he  Judge's  wife,  told  him  that  Judge  Fant 
was  going  to  hit  him  with  the  stick.  There- 
upon the  deceased  said:  "I  will  see  If  he 
will  hit  me."  He  walked  up  to  Judge,  and 
Judge  hit  him  with  the  stick,  knocking  him 
down  and  senseless.  There  had  been  no  dif- 
ficulty and  no  words  between  the  parties  at 
that  time,  and  the  deceased  had  nothing  in 
his  bands.  A  few  days  later  Jenkins  died 
as  a  result  of  the  wound.  According  to  the 
defendant's  statement,  he  bad  eaten  bis  din- 
ner and  was  reading  a  paper,  when  the  de- 
ceased came  to  bis  bouse,  and  was  Invited 
in.  The  deceased  sat  down,  and  shortly  aft- 
erwards tried  to  get  the  paper  away  from 
him.  The  defendant  told  him  that  be  (the 
deceased)  was  not  in  condition  to  read  the 
paper,  because  be  was  half  drunk.  The  de- 
ceased cursed  the  defendant,  reached  and  got 
the  paper  out  of  bis  band,  and  threw  it  down. 
The  defendant  said  nothing  because  he  was 
scared,  but  went  out,  and  decided  be  would 
go  to  bis  field.  He  started  to  turn  round, 
and  the  deceased  shook  him,  and  said,  if  he 
was  not  such  a  big  man,  be  would  tear  him 
in  two.  As  the  defendant  went  out  of  the 
bouse — according  to  his  statement — be  said 
to  the  crowd,  "Let's  go  to  the  field,"  and 
picked  up  the  stick  with  wblcb  be  bad  been 
knocking  down  cotton  stalks  and  went  on 
out.  The  deceased  asked  the  defendant 
what  be  was  going  to  do  with  the  stick,  and 
insisted  that  the  defendant  bad  gotten  It  to 
hit  him  with.  The  deceased  put  his  hands 
in  bis  pocket  and  started  towards  the  de- 
fendant, who  told  him  to  stand  back,  and. 
when  be  got  in  reach  of  the  deceased,  the 
defendant  bit  him  a  back-banded  lick.  Ac- 
cording to  bis  statement,  be  did  not  want  to 
hurt  him,  but  he  hit  him  simply  because  he 
was  afraid  of  him.  In  addition  to  the  tes- 
timony as  to  the  direct  fact  of  the  striking, 
there  was  evidence  on  the  part  of  the  state 
that  the  defendant  fiirst  claimed  that  the  de- 
ceased received  the  injuries  upon  his  bead 
by  failing  off  the  porch  of  the  defendant's 
house. 

It  is  Insisted  tbat  the  evidence  did  not 
authorize  a  verdict  because  the  defendant  at 
most  could  not  be  guilty  of  more  than  in- 
voluntary manslaughter.  It  is  not  shown 
that  there  was  any  intention  on  the  part  of 
defendant  to  kill  the  deceased,  but,  on  the 
contrary,  the  evidence  showed  that  there  was 
no  such  intention.  Personally  we  might  take 
this  view  of  the  case,  and  yet  we  cannot  say 
tbat  facts  and  circumstances  in  evidence  did 
not  authorize  the  conclusion  on  the  part  of 
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the  Jury  that  the  use  of  the  weapon  which 
was  employed,  and  which  was  before  the 
Jury,  the  force  with  which  the  weapon  was 
used,  and  the  fatal  result  of  the  hlow,  as  well 
as  other  facts  and  circumstances  appearing 
in  the  testimony,  were  not  sufficient  to  au- 
thorize the  jury  to  find  either  that  the  de- 
fendant acting  on  the  Impulse  of  passion  in- 
tended to  kin,  or  at  least  that  he  reason- 
ably could  have  expected  that  the  blow  as 
inflicted  would  prove  mortal.  The  law  ap- 
plicable to  Involuntary  manslaughter  was 
submitted  by  the  court  to  the  jury,  and  it 
cannot  be  assumed  that  the  jury  failed  to 
consider  that  phase  of  the  case. 

The  first  ground  of  the  amended  motion 
for  a  new  trial  complains  that  the  court  erred 
in  charging  the  Jury  as  follows:  "I  charge 
you.  If  you  believe  from  the  facta  and  cir- 
cumstances proven  in  this  case  that  they 
were  sufficient  to  arouse  the  fears  of  a  rea- 
sonable man,  the  fears  of  these  offenses  to 
which  your  attention  has  Just  been  called, 
and  that  the  defendant  acted  under  those 
fears  and  not  in  the  spirit  of  a  revenge,  that 
a  seeming  necessity  would  be  the  same,  in 
80  far  as  his  Justification  is  concerned,  as 
a  real  necessity ;  and  if  he  acted  under  those 
fears  and  there  was  no  necessity,  but  tf  they 
were  sufficient,  as  already  stated  to  you,  to 
arouse  the  fears  of  a  reasonable  man  that 
these  offenses  were  about  to  be  committed 
upon  him,  then  he  would  be  Justified  whether 
there  was  a  real  necessity  or  not  An  ap- 
parent necessity  would  be  the  same  as  a  real 
necessity."  The  plaintiff  in  error  insists  that 
this  iustructlon  was  error,  because  it  was 
confusing,  and  that  it  w<as  error  not  to  in- 
form the  Jury  as  to  the  kind  of  offenses  to 
which  fears  of  a  reasonable  man  would  ap- 
ply to  justify  the  defendant,  and  that  it  was 
error  to  qualify  the  Instruction  with  the 
words  "and  there  was  no  necessity."  The  In- 
struction complained  of  might  have  been  in- 
jurious to  the  defendant  but  for  the  fact  that 
the  judge  bad  already  Instructed  the  Jury 
what  was  meant  by  the  words  "these  offens- 
es," and  he  again  called  their  attention  to 
his  charge  upon  that  subject.  The  Jury 
could  not  have  failed  to  understand  that 
these  words  referred  to  the  commission  of  a 
felony  or  other  serious  bodily  injury.  So  far 
as  the  use  of  the  words  "and  there  was  no 
necessity"  is  concerned,  it  is  apparent  that 
the  charge  of  the  court  upon  this  subject 
was  as  favorable  as  the  defendant  could  ask. 
The  principle  was  very  tersely  stated  to  the 
Jury,  when  the  Judge  told  them  that,  if  the 
defendant's  act  was  Influenced  by  the  fears 
of  a  reasonable  man,  he  would  be  Justified, 
whether  there  was  any  real  necessity  or  not 

It  is  insisted  in  the  motion  for  a  new  trial 
that  the  verdict  is  contrary  to  the  following 
charge  of  the  court  given  at  the  request  of 
defendant:  "If  you  believe  from  the  testi- 
mony that  the  defendant  was  at  his  own 
home  and  in  his  own  yard,  and  was  himself 
free  from  fault,  and  the  deceased  was  man- 


ifestly intending  to  commit  a  trespass  on 
the  defendant  the  defendant  was  under  no 
obligation  to  retreat  but  had  a  right  to 
stand  his  ground  and  use  such  force  as  was 
reasonably  necessary  to  prevent  such  tree- 
pass."  It  is  not  pointed  out  why  the  verdict 
of  the  jury  is  contrary  to  this  charge;  so 
this  ground  of  the  motion  presents  nothing 
for  consideration.  It  can  well  be  assumed, 
however,  that  the  verdict  is  not  contrary 
to  the  charge,  but  that  the  jury  did  not  con- 
sider that  there  was  any  evidence  either 
that  the  defendant  was  free  from  fault  or 
that  the  deceased  was  manifestly  intending 
to  commit  a  trespass  on  blm.  As  an  ab- 
stract proposition  of  law,  the  statement 
seems  to  be  correct  but  it  cannot  be  said 
that  there  was  no  evidence  which  would 
have  authorized  the  jury  to  find  that  the 
deceased  was  not  intending  to  commit  any 
trespass  on  the  defendant  at  the  time  that 
he  was   stricken. 

The  court  charged  the  Jury:  "Tou  are  sole 
Judges  of  the  weight  to  be  given  the  evi- 
dence, and,  in  undertaking  to  find  out  that 
the  law  authorizes  you  to  bring  to  your 
aid  your  own  knowledge  derived  from  your 
everyday  experience  of  human  affairs.  You 
may  bring  tliat  knowledge  to  bear  on  all 
the  facts  and  circumstances  of  the  case 
Ton  may  bring  it  to  bear  when  you  under- 
take to  determine  whether  or  not  this  de- 
fendant acted  under  the  fears  of  a  reason- 
able man."  It  is  alleged  that  the  court 
errei  in  adding  to  this  instruction  as  fol- 
lows: "You  waiit  to  determine  whether  or 
not  he  felt  it  was  necessary  to  kill  in  order 
to  prevent  any  of  the  injuries  being  inflict- 
ed upon  him  which  the  law  provides  a  fear 
may  Justify  or  may  authorize  him  to  do." 
It  is  Insisted  that  all  that  is  necessary  under 
the  law  to  Justify  a  killing  Is  the  fear  of  a 
reasonable  man  that  a  felony  is  about  to  be 
committed  on  him  by  the  deceased,  apd  that 
the  law  does  not  impose  upon  him  the  bur- 
den of  feeling  that  it  is  necessary  to  kill.  A 
killing  may  be  Justified  by  showing  that  It 
was  actually  necessary,  or  that  the  circum- 
stances were  such  that  the  slayer  actually 
believed  that  it  was  necessary  to  kill;  but 
we  know  of  no  law  which  will  justify  a 
killing  in  self-defense  upon  any  other  ground. 
If  there  is  an  actual  necessity,  the  slayer  Is 
Justified.  If,  in  good  faith,  be  believes  there 
is  an  actual  necessity  for  his  own  preserva- 
tion, he  may  kill  and  be  Justified,  even  though 
there  be  actually  no  real  necessity.  And, 
though  one  may  kill  to  prevent  the  commis- 
sion of  a  felony  or  other  serious  bodily  In- 
jur^ upon  his  person,  he  must  at  least  be- 
lieve that  it  was  necessary  to  kill  in  order 
to  save  his  life  or  to  prevent  the  felony. 
So  we  see  no  error  In  the  instruction  of  the 
court  as  given. 

After  the  jury  had  announced  through  a 
bailiff  that  they  had  agreed  upon  a  verdict 
they  were  brought  into  court   and  the  So- 
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Ucltor  General  read  the  following  verdict: 
"We^  the  Jury,  find  the  defendant  guilty  of 
manslaughter."  The  court  thereupon  call- 
ed the  attention  of  the  jury  to  bis  previous 
Instructions,  and  said  that  they  should  state 
in  their  verdict  whether  they  found  the  de- 
fendant guilty  of  voluntary  or  Involuntary 
manslaughter.  One  of  the  jurors,  acting  as 
spokesman,  said:  "It  is  voluntary."  There- 
upon the  judge  said  to  the  jury:  "You  can 
retire  to  your  room  and  let  it  speak  what- 
ever you  want  If  you  want  It  voluntary, 
put  the  'voluntary'  ahead  of  the  word  'man- 
slaughter.'" A  number  of  jurors  said  "vol- 
untary manslaughter"  was  the  verdict  The 
court  then  said:  "Is  that  what  you  all  say, 
gentlemen?"  The  jury  replied  In  the  affirm- 
ative. Thereupon  the  court  permitted  the 
jury,  without  leaving  their  box,  to  write  the 
word  "voluntary"  before  the  word  "man- 
slaughter." The  bill  of  indictment  was  again 
returned  to  the  Solicitor  General,  who  read 
the  verdict:  "We,  the  jury,  find  the  defend- 
ant guilty  of  voluntary  manslaughter.  B. 
B.  Purcell,  Foreman."  The  jury  was  there- 
upon polled,  and  each  juror  answered  it  was 
his  verdict  We  find  no  error  whatever  in 
the  action  of  the  court  In  the  premises.  It 
is  not  error  for  a  judge,  after  having  proper- 
ly instructed  the  jury  as  to  the  form  of 
their  verdict  and  after  having  asked  them 
if  they  wished  to  retire  In  order  to  correct 
an  irregular,  incomplete,  or  uncectaln  ver- 
dict to  permit  the  corrections  to  be  made 
in  open  court  where  the  jury  have  informed 
the  court  as  to  the  true  meaning  of  their 
finding  and  the  verdict  they  intended  to  re- 
turn. 
Judgment  affirmed. 


(g  Oa.  App.  40) 

DANIELS  T.  STATU.    (No.  2,946.) 
(Ooart  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syllahut  hy  the  Oourt.) 

1.  Parent  and  Onn,D  (J  17*)  —  "Abandoit- 
MENT  or  Child" — Bleuents  of  Offense. 

Under  section  114  of  the  Penal  Code  of 
189R.  as  amended  by  the  act  of  1907  (Acts  1907, 
p.  57),  the  offense  of  the  father  In  abandoning 
bis  child  is  fully  consummated  if  he  abandons  it 
in  a  dependent  condition.  Before  this  section 
was  amended,  the  offense  was  not  complete  un- 
less the  father  left  the  child  both  diependent 
and  deetitnte.  An  allegation  in  the  indictment 
that  the  child  was  abandoned  in  a  destitute  con- 
dition is  surplusage,  and  need  not  be  proved; 
it  being  sufficient  to  allege  and  prove  that  the 
father  abandoned  his  child  and  left  it  dependent. 
Cleveland  v.  State,  7  Ga.  App.  622,  67  S.  E.  696. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  $  176 ;   Dec.  Dig.  %  17.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;   vol.  8,  p.  7559.] 

2.  Parent  and  Child  (§  17*)— Abandonment 
OF  Child. 

Where  a  father  forcibly  and  by  threats  of 
personal  violence  drives  his  wife,  the  mother  of 
bis  infant  child,   from  home,   and  the  mother. 


because  of  the  Infancy  of  the  child,  it  being  a 
babe  at  her  breast,  is  compelled  to  take  the  child 
with  her  and  seek  a  home  elsewhere,  and  the 
father  abandons  the  child,  leaving  it  dopendent 
on  the  mother  and  others,  his  offense  is  complete, 
and  proof  of  such  facts  fally  warrants  his  con- 
vi<:tion. 

lEH.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  i  176;    Dec  Dig.  {  17.*] 

3.  Parent  and  Child  (i  17*)— Abandonment 
OP  Child  by  Father- PRosEcnnoN—AD- 

MISSIBILITT  OF   EVIDENCE. 

Unfriendly  relations  between  the  father  and 
the  mother  do  not  justify  the  father  in  aban- 
doning his  child  and  leaving  it  with  the  mother 
in  a  dependent  condition,  and  testimony  as  to 
the  existence  of  such  relations  between  the 
father  and  the  mother  in  tills  case  was  properly 
excluded  from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {  181;    Dec  Dig.  |  17.*1 

4.  Oriminal  Law  (i  645*)— Trial— Rioht  to 
Open  ^nd  Close— Election  of  Accused  to 
Intboduce  No  Testimony- Time  fob  Exbb- 

CISINO. 

"If  the  defendant  shall  introduce  no  testl- 
mony,  bis  counsel  shall  open  and  conclude  after 
the  testimony  on  the  part  of  the  state  ii^  closed." 
The  time  for  the  election  by  the  defendant  of 
this  right  is  at  the  conclusion  of  the  state's 
evidence.  He  cannot  then  elect  to  Introduce 
testimony  pertinent  and  material  to  the  issue, 
and  subsequently,  at  the  end  of  the  entire  evi- 
dence, withdraw  his  evidence,  and  thus  regain 
his  nght  to  open  and  conclude  the  argument 
In  the  instant  case,  however,  the  defendant 
did  not  withdraw  all  of  his  evidence,  but,  ac- 
cording to  the  approved  brief,  left  for  the  con- 
sideration of  the  jury  some  material  evidence  in 
his  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {{  1507-1509;   Dec  Dig.  |  645.*] 

5.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Will  Daniels  was  convicted  of  child  aban- 
donment and  be  brings  error.    Affirmed. 

Byron  R.  Collins,  for  plaintiff  in  error. 
Walter  Park,  Sol,  tor  the  State. 

EIILL,  O.  J.    Judgment  affirmed. 


(8  Oa.  Apt>.  471) 
GARTER  r.  STATE.     (No.  2,977.) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.^ 

(Syttabu*  ty  the  Court.) 
L  CannNAi,  Law  (S  893*)— Verdicts— Stim- 

OIENCT. 

"Verdicts  are  to  have  a  reasonable  intend- 
ment and  are  to  receive  a  reasonable  construc- 
tion, and  are  not  to  be  avoided,  unless  from 
necessity." 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  20«9 ;    Dec.  Dig.  i  893.*] 

2.  Criminal  Law  (i  971*)— Vbbdict— Monow 
IN  Arrest. 

A  verdict  returned  into  court  by  the  jury 
in  a  criminal  case  and  indorsed  on  the  accusa- 
tion, in  the  following  language:  "We,  the , 

find  the  defendant  guiltr'— dated  and  signed  by 
one  of  the  jurors  as  foreman,  is  sufficient  in 
form,  and  is  not  so  vagde,  indefinite,  or  uncer- 
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tain  OS  to  afford  gtonnd  for  motion  in  arrest  of 
judgmeut. 

[Ed.  Note.— For  other  cases,  see  CrimiDSl  Iaw, 
Cent  Dig.  Sf  2463-2468 ;    Dec  Dig.  f  OTl.*] 

8.  Criminai.  Law   (|  1160*)—EviDi:NCB— Re- 
view ON  Appkai,. 

It  was  within  the  province  of  the  JtUT  to 
settle  the  conflicting  inferences  arising  from  the 
state  of  the  testimony  and  from  the  nature  of 
the  transaction  in  issue ;  and  the  verdict,  ap- 
proved by  the  trial  judge,  cannot  be  disturtjed  by 
this  court. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  3084 ;   Det  Dig.  {  llOO.*] 

Error  from  City' Court  of  NasbvUIe;  W. 
D.  Bule,  Judge. 

Arren  Carter  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

3.  F.  E^igtit,  for  plaintiff  In  error.  X  H. 
Gary,  Sol.,  for  the  State. 

POWELL,  J.  Tbe  first  beadnote  Is  quoted 
from  tbe  Code;  the  tbird  is  but  a  restate- 
ment of  a  proposition  so  well  settled  as  to 
deserve  no  present  elaboration. 

As  to  the  second  beadnote:  The  Jury  de- 
livered Into  court  the  accusation,  with  tbe 

endorsement  thereon:   "We,  tbe ,  find 

tbe  defendant  guilty,  this  21st  day  of  June, 
1010.  J.  R.  Kinard,  Foreman."  Tbe  defend- 
ant moved  in  arrest  of  Judgment  on  tbe 
ground  that  there  was  no  legal  verdict;  that 
tbe  "pretended,  verdict  does  not  disclose 
whose  verdict  it  was,  whether  that  of  a 
Jury  or  what"  As  it  appears  that  the  "pre- 
tended verdict"  was  entered  on  tbe  accusa- 
tion, was  signed  by  one  of  tbe  jurors  as 
foreman,  and  was  brought  into  court  and 
received  as  the  verdict  of  tbe  jury,  we  do 
not  think  that  there  Is  much  doubt  as  to 
whose  verdict  it  was.  We  hardly  believe 
that  many  ordinary  foUcs  would  construe  the 

words,  "We,  the ,"  as  used  under  the 

drcnmstancee,  as  meaning  "We,  tbe  Georgia 
Legislature,"  or  "We,  tbe  city  council,"  or 
"We,  the  local  tmseball  team,"  or  anything 
^se  tl»an  "We,  the  Jury."  We  so  understand 
It,  tbe  trial  Judge  so  understood  It,  and  It 
seems  that  the  defendant  or  his  counsel  so 
understood  it;  for  he  recites,  in  the  bill  of 
exceptions  tendered  by  lilm,  that  "a  verdict 
of  guilty  was  rendered  in  said  cause  against 
defendant  therein." 

Judgment  affirmed. 


(8  Oa.  App.  473) 

VARNER  V.  STATE.     (Nos.  2,98^-2,989.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(BvUabiu  Iv  th«  Court.) 

Gauino  (S  98*)— Evidence. 

These  cases  are  almost  identical  In  the 
focts  with  the  case  of  Griffin  v.  State,  2  Ga. 
App.  534,  58  S.  E.  781,  and  are  fully  controlled 
by  the  decision  in  that  case. 

[Ed.    Note. — ^For    other    cases,    see    Gaining, 
Cent  IMg.  SS  291-298 ;   Dec.  Dig.  §  98.»] 

Powell,  J ,  dissenting. 


Error  from  Olty  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Jim  Vamer,  Bully  Weldon,  Jeff.  Smiib, 
Bird  Coppedge,  and  J.  D.  Walker  were  sepa- 
rately indicted  for  gaming,  and  each  brings 
error.     Reversed. 

Cleveland  ft  Goodrich,  for  plaintiffs  in  er- 
ror.  W.  H.  Beck,  Sol.,  for  the  Stata 

HILL,  C.  J.  The  plaintiffs  in  error  were 
convicted  of  tbe  offense  of  gaming  and  their 
bills  of  exceptions  raise  only  the  question 
that  tbe  verdict  is  contrary  to  law,  because 
without  any  evidence  to  support  it  The  evi- 
dence, as  applicable  to  each  one  of  the  plain- 
tiffs in  error,  substantially  stated,  is  as 
follows: 

The- sheriff  of  Spalding  county  with  two 
policemen  of  tbe  city  of  Griffln,  went  to  tbe 
bouse  of  one  of  tbe  defendants,  Jim  Vamer, 
between  12  and  1  o'clock  at  night  The  door 
was  dosed,  and  the  windows  were  pulled 
down,  and  the  curtains  drawn.  The  keyhole 
was  stuffed  with  paper,  and  the  witnesses 
could  not  see  what  was  going  on  in  the 
liouse,  and  could  not  see  any  one  in  the 
house.  They  heard  a  low,  mumbling  conver- 
sation like  several  people  talking,  and  dis- 
tinguished the  expressions,  "Come  up"  and 
"That's  mine,"  and  heard  a  noise  like  cards 
falling  on  tbe  floor.  There  was  a  light  in 
the  house.  The  policemen  went  around  to 
the.  front  of  the  house,  and  tbe  sheriff 
kicked  open  the  door.  When  tbe  officers 
entered  tbe  house,  the  light  was  put  out. 
the  lamp  was  on  tlie  floor  in  the  center  ot 
the  room,  and  two  of  tbe  defendants  were 
standing  in  tbe  middle  of  tbe  room  in  front 
of  the  door.  One  of  tbe  defendants  was 
behind  a  box.  Another  was  lying  upon  a 
bed,  but  was  not  asleep,  anu  one  was  in  the 
chimney.  Another  Jumped  through  the  win- 
dow, breaking  out  tbe  lights  and  sash.  Two 
decks  of  cards  were  found  in  tbe  room.  One 
was  stuffed  between  the  ifaattreas,  and  the 
other  deck  was  in  tbe  overalls  of  one  of  the 
defendants.  Several  of  the  defendants  had 
money  on  their  person.  One  of  them  had  $24 
In  bills,  stuffed  in  the  breast  pocket  of  his 
sliirt  There  were  no  cards  or  money  on  the 
floor,  and  there  was  no  box  or  table  in  the 
room,  and  there  was  nothing  spread  on  the 
floor  on  which  to  play. 

Neither  of  the  witnesses  could  testify 
whether  there  was  a  game  in  progress,  or 
who  was  playing  in  the  game,  if  one  was 
in  progress.  On  tbe  way  to  jail,  one  of  tbe 
defendants,  Jim  Walker,  said  to  the  officers  a 
"White  follcs,  you  got  us  this  time."  One  of 
the  men,  who  was  in  the  bouse  at  the  time 
of  the  raid  by  the  officers,  and  who  appears 
not  to  have  lieen  indicted,  was  introduced  by 
the  state.  He  testifled  that  be  went  to  tbe 
bouse  about  9  o'clock  with  the  defendant 
Walker,   who  said  he   was  going  there  to 
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organize  a  baseball  team.  He  testified  tbat 
Jim  Vamer  was  not  at  home,  and  that,  while 
there,  he  (the  witness)  played  cards  for 
money  with  Ras  Ross,  Anthony  Alexander, 
Pomp  Holllday,  and  a  negro  named  Smith; 
that  they  played  about  an  hour;  tbat  none 
of  the  defendants  on  trial  were  in  the  game ; 
that  two  of  the  defendants  were  playing 
checks,  another  defendant  was  lying  on  a 
bed,  and  the  other  defendants  were  talking. 
This  Is  all  the  evidence  for  the  state.  The 
defendants,  each  being  sworn  for  the  other, 
denied  that  any  of  them  were  playing  cards 
or  gambling.  They  testified  that,  when  the 
sheriff  kicked  open  the  door,  he  presented 
a  big  pistol,  pointed  it  at  them,  and  frighten- 
ed them. 

Taking  the  evidence  all  together,  we  think 
it  wholly  InsuflSelent  to  convict  the  defend- 
ants of  the  offense  of  playing  and  betting 
with  cards  for  money.  The  positive  testi- 
mony of  the  state's  witness  proved  that 
there  was  a  game  of  cards  being  played  at 
the  time,  and  he  testified  positively  that  none 
of  the  defendants  were  engaged  In  the  game, 
but  that  others  who  were  present  were  en- 
gaged with  the  witness  in  a  game.  Leaving 
out  the  testimony  of  this  witness,  the  cir- 
cumstances are  sufficient  to  indicate  that 
some  sort  of  a  game  was  being  played  inside 
by  some  of  the  persons  in  the  room ;  but 
this  circumstantial  evidence  is  wholly  In- 
sufficient to  show  who  these  persons  wera 
The  Jury  were  authorized,  if  they  saw  fit, 
to  believe  the  testimony  of  the  state's  wlt^ 
ness  that  a  game  was  going  on,  and  to  reject 
that  part  of  the  testimony  of  the  same  wit- 
ness which  identified  the  parties  engaged 
therein ;  but.  If  the  Jury  did  this,  they  would 
have  been  compelled  to  resort  to  circum- 
stantial evidence  for  the  purpose  of  identify- 
ing the  defendants  with  the  game,  and  it  is 
manifestly  Impossible,  from  the  circumstan- 
tial evidence  Introduced  by  the  state,  to  form 
any  conclusion  as  to  whether  the  defend- 
ants, or  any  one  of  them,'  were  gambling. 
It  Is  possible  that  all  of  them  were  partici- 
pating in  the  game ;  but,  nevertheless,  it  is 
not  at  all  unreasonable  that  some  of  the  men 
in  the  room  did  not  take  part  in  the  game. 

The  Incriminatory  admission  of  one  of  the 
defendants,  Jim  Walker,  to  the  officers,  con- 
tained In  the  expression,  "Wblte  folks,  yon 
got  us  this  time,"  has  no  probative  value 
whatever  as  against  the  other  defendants, 
as  the  criminal  transaction  had  entirely  end- 
ed, if  it  had  taken  place ;  and  we  think 
it  Is  hardly  sufficient  to  show  that  the  de- 
fendant who  made  the  statement  Intended 
thereby  to  admit  that  he,  with  the  other  de- 
fendants, was  gambling.  In  view  of  the 
strictness  of  proof  which  the  law  requires 
to  convict  of  a  penal  offense,  and  the  merci- 
ful presumption  which  protects  every  one  ac- 
cused of  a  violation  of  law,  we  are  con- 
strained to  hold  that  the  evidence  In  this 


case  did  not  warrant  the  conviction  of  these 
defendants  of  the  offense  of  gaming.  The 
Jury  and  the  trial  Judge,  who  saw  the  de- 
fendants and  heard  the  statements  and  all 
the  testimony,  may  have  seen  something  In 
the  manner  of  the  defendants  and  witnesses 
that  led  them  to  give  undue  weight  to  the 
evidence  indicating  guilt.  But  this  court, 
after  a  most  careful  consideration  of  the 
brief  of  evidence  in  the  record,  can  see  no. 
facts  or  circumstances  of  sufficient  proba- 
tive value  to  Justify  a  conyicilon.  The  facts 
of  this  case  are  almost  identical  with  the 
facts  fully  set  out  by  Judge  Russell  in  the 
opinion  of  this  court  in  Griffin  v.  State,  2  Ga. 
App.  534,  58  S.  E.  781,  and  the  opinion  of 
the  court  on  these  facts  as  announced  by 
Judge  Russell  is  controlling  as  to  these  cases. 
See,  also,  Cox  v.  State,  7  Ga.  App.  22,  65  S. 
E.  1062. 
Judgment  reversed. 

POWELL,  J.     I  dissent     See  Pacettl  y. 
State,  82  Ga.  297,  7  S.  E.  867. 


(8  Oa.  App.  472) 

HILMARD  V.   STATE.     (No.   2.978.) 
(Gourt  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(Syllahu*  iy  the  Court.) 

OsnnNiki,  Law  (t  1092*)  —  Appeai  —  Jcais- 

nicnoN. 

In  this  case  the  certificate  of  the  jadge  to 
the  bill  of  exceptions  is  dated  S^tember  24, 
1910,  and  the  time  of  filing  in  the  clerk's  o£Sce 
was  October  12,  1910.  More  than  15  days  hav- 
ing intervened  between  the  date  of  the  certifi- 
cate and  the  date  of  filing,  this  court  is  without 
jurisdiction,  and  the  writ  of  error  must  be  dis- 
missed. Civ.  Code  1895,  !  5554 ;  Jones  v.  State, 
7  Ga.  App.  694,  67  S.  B  835. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2834-2861;  Dee.  Dig.  i 
1092.*] 

Error  from  Superior  Court,  Butts  County ; 
E.  J.  Reagan,  Judge. 

J.  W.  HiiUard  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

W.  E.  Watklns,  for  plaintiff  In  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 


mLL,  O.  J.   Dismissed. 


(8  Ga.  App.  412) 
SMITH  V.  STATE.     (No.  2,980.)  ^ 
(Court  of  Appeals  of  Georgia.     Nov.  29,  1910.) 

(Syllabut  ly  the  Court.) 

1.   INTOXICATINO    LIQUOSS    (i    139*)  —  CABBT- 

INO  LiQuoBS  TO  Church— iNSTBUcnoNs. 
In  a  prosecution  under  Pen.  Code  1895,  § 
438,  for  carrying  liquor  to  a  church,  an  instruc- 
tion to  the  jury  to  the  effect  that,  it  the  defend- 
ant carried  the  liquor  to  a  place  in  such  imme- 
diate proximity  to  the  church  mentioned  in  the 
indictment  as  to  make  it  readily  accessible  to 
such  persons  as  had  assembled  there  and  who 
desired  to  use  the  same,"  it  would  be  a  violation 
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of  the  law,  was  not  erroneoni.     Bice  ▼.  State, 
100  Ga.  117,  34  S.  B.  202. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
I/iquors,  Dec  Dig.  {  139.*] 

2.   iNSTBUCnONS. 

The  (Aarge  as  a  whole  was  fair,  end  not 
subject  to  the  exceptions  taken.  The  evidence 
audioi^ed  the  conviction. 

Error  from  Superior  C!oiirt,  Terrell  Oonn- 
ty;  W.  G  Worrill,  Judge. 

Bob  Smith  was  convicted  of  carrying  liq- 
Qor  to  church,  and  brings  error.    Affirmed. 

Jas.  O.  Parks,  for  plaintiff  In  wror.  J. 
A.  Lalng,  SoL  Gen.,  and  B.  B.  Arnold,  for 
the  Stata 

POWELL,  3.    Judgment  affirmed. 


(8  Oa.  App.  470) 

HOLLAND  V.  STATBl    (No.  2,96&) 
(Court  of  Appeals  of  Georgia.    Nor.  29,  1010.) 

(Byttalyut  by  the  Court.) 

(^juikjlL  Law  (g  563*)— Tbiai.— Wexobt  ot 

Evidence. 

The  court  did  not  err  In  overruling  the  cer- 
tiorari. The  fact  that  the  witnesses  for  the 
state  contradict  one  another,  or  give  evidence 
tending  to  impeach  one  another,  does  not  legal- 
ly prevent  the  jury  from  basing  a  verdict  on  the 
testimony  of  such  of  them  as  they  believe. 

[B3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1262;  Dec.  Dig.  §  563.*} 

Error  from  Superior  Court,  Pierce  County ; 
T.  A.  Parker,  Judge. 

Lou  Holland  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jas.  R.  Thomas  and  J.  R.  Walker,  for 
plaintiff  in  error.  J.  H.  Thomas,  SoL  Gen., 
and  S.  F.  Memory,  Sol.,  for  the  Stat& 

POWELLv  J.    Judgment  affirmed. 


(S  Oa.  App.  4S4) 

PATTERSON  v.  STATE.    (No.  2.91&) 
(Court  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

(BylUibtu  ly  the  Court.) 

1.  HUSBAWD  AWD  WiFB  (J  1*)— IWTOXlOATIOll 

IN  Bksidknok— Head  of  Fakilt. 

Aa  long  as  husband  and  wife  are  living  to- 
gether, the  husband  is  the  bead  of  the  family, 
and  the  bouse  occupied  by  them  may  properly 
be  denominated  aa  nis  house,  even  tnougb  the 
wife  pays  the  house  rent  and  supports  the  bus- 
band.  The  legal  status  of  the  husband  as  head 
of  the  family  cannot  be  affected,  even  by  sworn 
testimony  to  the  effect  that  in  the  particular 
case  the  wife  is  iu  fact  the  head  of  the  family. 

[Rd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  g  1.*] 

(Additional  SylUthue  ly  Biitorial  Btaff.) 
2l  Dsunkabos  ({  11*)— INDICTUENT  —  SuFn- 

CIENCT. 

The  indictment  charged  defendant  with  be- 
ing intoxicated  in  the  private  residence  of  one 
E!d  Scott.  The  wife,  who  was  prosecutrix,  swore 
that  it  was  her  house  that  she  paid  the  teat, 
and  that  she  herself  was  the  head  of  the 
family.     Held  that,  as  the  legal  status  of  the 


husband  aa  head  of  the  family  cannot  be  af- 
fected even  by  testimony  that  in  a  particular 
case  the  wife  was  in  fkct  the  head  of  the  fam- 
ily, the  indictment  properly  charged  that  the 
house  was  the  residence  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Drunkards, 
Dec  Dig.  I  IL*] 

Error  from  City  Court  of  Hall  County; 
Geo.  K.  Looper,  Judge;  . 

Dave  Patterson  was  convicted  of  being  in- 
toxicated within  the  cartilage  of  a  private 
residence,  and  brings  error.     Affirmed. 

J.  M.  Merritt  and  B.  P.  Gaillard,  Jr.,  for 
plaintiff  In  error.  F.  M.  Johnson,  Sol.,  for 
the  State. 

RUSSELL^  J.  The  defendant  was  Indicted, 
and  convicted  of  the  offense  of  misdemeanor. 
The  offense  of  which  he  was  convicted  was 
that  of  being  intoxicated  within  the  curtilage 
of  a  private  residence.  The  residence  was 
alleged  to  be  that  of  one  Ed  Scott.  The  case 
presents  an  anomalous  condition  of  affairs. 
Ed  Scott's  wife  appears  as  a  prosecutrix 
and  the  sole  witness  for  the  state.  Ed, 
whose  house  the  state  alleged  was  invaded 
by  a  drunken  man  who  used  vulgar  and  pro- 
fane language,  appeared  as  the  leading  wit- 
ness for  the  defendant,  and  testified  that 
the  defendant  was  not  drunk  and  behaved 
moat  decorously.  Furthermore,  while  the 
indictment  charges  that  the  house  is  Ed 
Scott's,  the  prosecutrix  herself  on  cross-ex- 
amination swore  that  it  was  her  house,  that 
she  paid  the  rent,  and  that  she  herself  was 
the  head  of  the  family. 

We  have  observed  many  instances  in  which 
actually  the  wife  was  the  head  of  the  fam- 
ily, but  legally  it  cannot  be  conceded  that 
Bu^  a  case  exists.  We  have  no  doubt,  from 
the  record  in  this  case,  that  Ed  Scott's  title 
to  be  called  the  head  of  the  family  depends 
solely  for  Its  existence  upon  the  law.  Per- 
haps any  effort  on  his  i)art  to  exercise  any 
of  the  prerogatives  of  superior  authority 
given  him  by  law  would  subject  him  to 
prompt  and  humiliating  subjection  at  the 
hands  of  bis  wife,  who  swears  that  she  is 
the  head  of  the  family.  These  may  be  the 
facts  as  they  really  exist  In  this  particular 
case,  but  the  Code  declares  a  legal  fiction 
which  we  are  bound  to  respect.  The  jury 
could  have  found,  if  they  had  preferred  to 
believe  it,  that  the  defendant  was  not  drunk, 
and  that  he  was  not  guilty  of  conduct  which 
manifested  drunkenness  and  thus  could  have 
acquitted  him;  but  they  could  not  find  that 
the  house  which  he  occupied  as  the  husband 
of  his  wife  was  not  his  residence.  As  was 
said  by  Chief  Justice  Bleckley,  in  Yarbor- 
ough  V.  State,  86  Ga.  897,  12  S.  B.  650:  "We 
think  there  Is  no  doubt  that  when  a  mar- 
ried man  occupies  a  dwelling  house  with  his 
family,  he  being  the  head  of  the  family,  he 
is  considered  by  the  law  as  having  such  own- 
ership in  possession  as  to  make  the  house 
his  for  all  purposes  connected  with  ain  In- 
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dlctment  for  burglary.  It  matters  not 
whether  be  bolds  under  bis  wife  or  some 
other  person,  *  *  *  where  a  husband  and 
wife  reside  together,  whatever  else  she  may 
be  the  bead  of,  be  is  the  head  of  the  bouse." 
In  Morgan  t.  State,  63  6a.  907,  Judge  Bleck- 
ley said:  "It  is  evident,  from  the  tone  and 
tenor  of  ber  teetimpny,  that  she  considers 
her  husband  as  a  member  of  her  family, 
and  herself  as  the  bead  of  the  establish- 
ment." 

In  the  present  case  we  need  not  infer, 
from  the  tenor  and  tone  of  the  wife's  testi- 
mony, that  she  considers  herself  the  head  of 
the  establishment,  because  she  swears  to  the 
fact  directly  and  unequivocally.  However, 
'what  was  said  by  Judge  Bleckley  of  Rose 
Taylor  in  the  Morgan  Case,  we  may  say 
of  Belle  Scott  in  the  case  at  bar :  "The  true 
legal  relation  of  husband  and  wife  Is  in  her 
mind  reversed.  Metaphorically  speaking,  she 
puts  the  petticoat  in  a  more  advanced  posi- 
tion than  the  pantaloons.  She  states  that 
she  does  not  own  the  house,  but  she  lives  in 
it;  that  no  one  lives  in  it  but  ber  and  her 
family;  and  that  her  family  consists  of  her 
husband  and  children."  No  matter  who  paid 
the  rent,  so  long  as  Ed  Scott  and  Belle,  his 
wife,  occupied  the  residence  together,  it 
could  properly  be  called  Ed  Scott's  house. 
There  was  no  error  in  refusing  a  new  trial. 

Judgment  affirmed. 


(8  Oa.  App.  476 ) 

PALLON  ▼.   STATE.     (No.  1,687.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1910.) 

(Bvttalm*  by  the  Court.) 

ATtOnifTT  AND    CUKRT    ({    11*)— APPEABANCK 

or  Attobney. 

No  attorney  (except  by  special  order  other- 
wise providing)  can  legally  appear  as  counsel 
upon  the  argument  of  a  case  in  this  court,  un- 
less he  has  been  admitted  to  the  bar  of  this 
court.  The  rule  applies  to  solicitors  general  and 
to  city  court  solicitors,  as  well  as  to  other  at- 
torneys. 

IBd.  Note.— For  other  cases,  see  Attorney  and 
CBent,  Cent  Dig.  H  15,  16;  Dec  Dig.  i  11.*] 

W.  F.  Fallon  was  convicted  of  felony,  and 
be  brings  error.  On  motion  to  tax  costs.  De- 
nied. 

Walter  O.  Hartrldge,  SoL  Qen.,  for  the 
State. 

PER  CURIAM.  At  the  October  term, 
1908,  of  this  court,  the  case  of  Fallon  v. 
State,  C3  S.  B.  806,  a  felony,  from  the  su- 
perior court  of  Chatham  county,  was  filed, 
docketed,  heard,  and  decided.  At  the  time 
the  bill  of  exceptions  was  signed  (December 


28,  1908),  Mr.  W.  W.  Osborne  was  solicitor 
general  of  the  Eastern  judicial  circuit  In 
which  Chatham  county  is  located.  His  term 
expired  with  the  year  1908.  He  was  suc- 
ceeded by  Mr.  Walter  C.  Hartrldge,  who, 
however,  was  disqualified  from  representing 
the  case  in  this  court  as  solicitor  general,  aa 
be  bad  previously  been  of  counsel  for  the 
defendant.  It  is  shown  tbat  Messrs.  Anton  P. 
Wright  and  John  Rourke,  Jr.,  appeared  for 
the  state  in  the  court  below;  Mr.  Rourke 
acting  as  Eollcitor  general.  The  case  was  not 
orally  argued  In  this  court,  but  Messrs. 
Wright  and  Rourke,  with  the  consent  of  Mr. 
Hartrldge,  continued  the  prosecution  of  tbe 
case  and  filed  briefs  on  behalf  of  tbe  state. 
Neither  Mr.  Wright  nor  Mr.  Rourke  was  a 
member  of  tbe  bar  of  this  court  at  the  time. 
Mr.  Hartrldge  now  presents  a  written  motion 
asking  tbat  the  fee  allowed  by  law  to  so- 
licitors general  for  tbe  representation  of  cas- 
es in  this  court  be  allowed  to  Mr.  Rourke, 
the  acting  solicitor  general,  and  that  tbe 
same  be  taxed  as  costs  in  tbe  case. 

The  rules  adopted  at  the  organization  of 
this  court  provide  for  the  admission  of  at* 
torneys,  and  it  was  also  provisionally  pro- 
vided therein  that  "prior  to  the  first  day  of 
the  March  term,  1007,  any  licensed  attorney 
of  the  Supreme  Court  of  this  state  may,  with- 
out being  admitted  to  the  bar  of  the  C!ourt  of 
Appeals,  appear  by  brief  as  counsel  in  this 
court.  After  the  opening  of  the  March  term, 
1907,  no  such  indulgence  will  be  allowed." 
It  is  necessary  to  tbe  proper  conduct  of  a 
court's  business  tbat  it  should  have  direct 
control  over  tbe  attorneys  practicing  at  its 
bar.  The  usual  method  by  which  courts  get 
this  control  over  those  who  would  otherwise 
be  private  individuals  is  to  require  such  at- 
torneys as  desire  to  practice  in  tbe  court  to 
submit  themselves  to  tbe  authority  of  the 
court  by  becoming  members  of  its  bar,  tak- 
ing the  oath,  and  subscribing  the  roll,  there- 
by indicating  the  submission  of  themselves 
to  the  Jurisdiction  of  the  court  Tbe  reason 
of  tbe  rule  applies  with  equal  strength  to  at- 
torneys appearing  in  behalf  of  the  state  as 
to  other  attorneys.  In  the  present  case  tbe 
attorneys  who  attempted  to  appear  in  be- 
half of  tbe  state  were  not  then  members  of 
tbe  bar  of  this  court,  and  the  briefs  filed  by 
them  could  not  be  received  by  the  court  aa 
briefs  of  counsel,  and  could  be  considered 
only  for  purposes  of  information.  We  do 
not  think  that  the  law  Intends  that  the  state 
should  pay  for  Informal  appearances  of  this 
character. 

We  tberef ore .  consider  It  our  duty  to  re- 
fuse the  application  to  tax  the  usnal  fee  as 
costs  in  this  case. 
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YOUNG  T.  HAMII/rON. 
(Sapreme  Court  of  GeoigU.    Not.  16, 1910.) 

(8»nabv«  by  tK«  Court.) 

1.  Injunction  ({  150*)— Receivbbs  ({  29*)— 
Authority  of  Judge— Sanction  of  Peti- 
tion—Restbainino  Obdeb— Tempobaby  Re- 
ceiver. 

The  statute  which  requires  the  sanction  by 
the  judge  of  the  superior  court  of  an  equitable 
petition  praying  extraordinary  relief  before  its 
filing  in  the  clerk's  office  confers  upon  the  judge 
an  inchoate  jurisdiction  to  preserve  the  status 
in  emergent  cases  by  the  grant  of  a  restraining 
order  or  the  appointment  of  a  temporary  re- 
ceiver, which  jurisdiction  thereafter  becomes 
complete  upon  the  filing  of  the  petition  in  the 
clerk^  office,  followed  by  servioe. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  335 ;  Dec.  Dig.  i  150  ;*  Receivers, 
Cent  Dig.  If  38,  39;  Dec.  Dig.  (  29.*] 

2.  Courts  (|  500*)— Conbxictino  Jubisdic- 
tton— Appointment  of  Receives  by  State 
CouBi>— Rights  of  Recriveb  Subsequent- 
ly Appointed  by  Fedebal  Court. 

A  mortgage  to  a  trustee  to  secure  bonds  is- 
sned  b^  the  mortgagor  provided  that  the  exclu- 
sive right  to  institute  foreclosure  proceedings 
shall  vest  in  the  trustee  except  upon  his  refusal 
to  act  on  demand  of  a  bondholder,  in  which 
event  the  latter,  upon  compliance  with  certain 
terms  therein  expressed,  may  institute  foreclo- 
sure proceedings  in  behalf  of  the  bondholders. 
A  bondholder  in  behalf  of  himaelf  and  other 
bondholders  brought  a  foreclosure  suit  in  a  su- 
perior court  of  this  state,  alleging-  his  right  to 
maintain  such  suit  agreeably  to  the  terms  of 
tbe  mortgage,  and  the  court  appointed  a  receiv- 
er in  aid  of  the  foreclosure  suit.  Subsequent- 
ly the  trustee  instituted  a  foreclosure  suit  in 
the  United  States  court,  wherein  a  receiver  was 
appointed,  with  direction  to  apply  to  tbe  state 
coart  for  a  vacation  of  the  appointment  of  the 
receiver  and  the  surrender  of  the  possession  of 
the  property  to  the  United  States  court  receiv- 
er. The  federal  court  receiver  applied  by  col- 
lateral motion  to  the  state  court  for  the  vaca- 
tion of  tbe  appointment  of  tbe  state  court  re- 
ceiver and  the  transfer  of  the  possession  of  the 
property  to  the  applicant  on  the  ground  that, 
though  the  petition  in  the  state  court  showed 
jurisdiction  in  that  court,  yet  its  allegations 
were  untrue.  On  the  hearing  of  a  rule  against 
the  plaintiff  to  show  cause,  the  superior  court 
refused  the  application.  Held,  that  inasmuch  as 
the  petition  in  the  state  court  disclosed  exclusive 
jurisdiction  in  that  court,  and  its  allegations 
presented  a  case  entitling  the  plaintiff  to  the  re- 
lief sought,  the  receiver  in  tbe  subsequent  suit 
instituted  in  the  United  States  court  cannot 
proceed  by  a  collateral  motion,  based  solely  on 
a  traverse  of  the  allegations  in  the  petition,  for 
a  summary  vacation  of  the  appointment  of  the 
state  court  receiver,  and  a  surrender  of  the  pos- 
session of  the  property  to   the   movant. 

[Ed.  Note.— For  other  cases,  see  CourtSj  Cent 
Dig.  i  1408;  Dec.  Dig.  f  500.*] 

3.  Appeal  and  Erbob  (S  350*)— Tbansfkb  of 
Cause— Fast  Wbit  of  £}bbob. 

Where,  upon  an  application  by  a  receiver 
of  the  United  States  court  to  a  state  court  for 
the  vacation  of  the  appointment  of  receiver  in 
the  state  court,  and  for  the  transfer  of  the  pos- 
session of  the  property  from  the  state  court  re- 
ceiver to  the  applicant,  the  state  court  renders 
judgment,  and  a  bill  of  exceptions  to  such  judg- 
ment is  sued  out,  such  bill  of  exceptions  will  be 


classified   as   a   "fast  writ"   under  Civ.   Code 
189S,  16510. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  {  850.*] 

(Additional  8yllahu$  ly  Editorial  Stalf.) 

4.   COUBTS     (J    600*)— CONPLICTINO     JUBISDIC- 

TioN— Courts  of Co-Ordinate  Jubisdiction 

— ^Possession  of  Receiver. 

Courts  of  co-ordinate  jurisdiction  may  en- 
tertain the  same  cause  of  action  between  tbe 
same  parties  concurrently,  where  a  judgment  is 
sought  in  personam;  hut  where  the  cause  of  ac- 
tion in  both  suits  is  a  proceeding  in  rem,  and  a 
court,  in  the  progress  of  a  suit  properly  pend- 
ing before  it,  takes  possession  of  tbe  property 
by  appointment  of  a  receiver,  its  jurisdictioD 
over  the  property  for  the  time  being  becomes  ex- 
clusive, and  no  other  court  can  lawfully  inter- 
fere with  the  possession  so  acquired. 

[E!d.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §i  1407,  1408 ;   Dec.  Dig.  S  500.*] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  A.  E.  Young,  receiver  of  tbe  Et- 
na Steel  &  Iron  Company,  against  Harper 
Hamilton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Tbe  Etna  Steel  ft  Iron  Company  is  a  do- 
mestic corporation,  having  its  principal  place 
of  business  in  the  county  of  Polk  in  this 
state.  On  January  1,  1907,  the  company  exe- 
cuted to  the  Empire  Trust  Company  of  New 
York,  as  trustee,  a  mortgage  or  deed  of  trust 
to  secure  the  issue  of  $800,000  of  bonds.  The 
bonds  were  of  the  denomination  of  $1,000 
each,  bearing  Interest  at  5  per  cent,  payable 
semiannually  on  the  1st  days  of  January  and 
July,  and  due  at  20  years.  It  was  covenant- 
ed in  tbe  deed  of  trust  that  the  ETtna  Com- 
pany would  promptly  pay  tbe  bonds  and  in- 
terest coupons  as  they  severally  matured; 
that  it  would  pay  all  taxes  assessed  against 
the  property,  and  keep  property  liable  to  be 
destroyed  by  fire  insured  in  some  insurance 
company  of  good  standing;  that  in  case  of 
default  in  any  of  the  conditions  or  covenants 
of  the  trust  deed,  or  in  the  payment  of  the 
principal  of  auy  bond  at  maturity,  or  any  of 
the  Interest  coupons  attached  when  due,  if 
such  default  should  continue  for  the  space  of 
one  year,  the  trustee  might  sell  the  property 
embraced  in  the  trust  deed,  after  giving  no- 
tice, and  divide  the  net  proceeds  ratably 
among  tbe  outstanding  bondholders;  that 
upon  the  happening  of  any  of  the  defaults 
above  mentioned  the  trustee  would  have  the 
right  to  proceed  by  bill  in  equity  or  other 
proper  proceeding  in  any  court  of  competent 
jurisdiction  to  foreclose  the  mortgage  or  trust 
deed,  provided  that  no  foreclosure  proceeding 
should  be  commenced,  by  reason  of  nonpay- 
ment of  Interest  of  any  of  the  bonds  until 
one  year  after  default  in  the  payment  of  in- 
terest The  trust  deed  also  contained  the 
following  provisions:  "The  trustee  shall  be 
under  no  obligation  or  duty  to  perform  any 
act  hereunder  or  to  defend  any  suit  in  re- 
spect hereof  except  upon  the  request  of  tbe 
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company  of  the  holders  of  a.  majority  In  val- 
ue of  the  bonds  outstanding  hereunder  and 
unless  fully  indemnified  to  Its  satisfaction; 
and  the  trustee  shall  not  be  bound  to  recog- 
nize any  person  as  a  bondholder  unless  and 
until  bis  bonds  are  submitted  to  the  trustee 
for  inspection,  if  required,  and  bis  title  there- 
to satisfactorily  established  if  disputed. 
•  *  *  The  exclusive  right  of  action  here- 
under shall  be  vested  in  the  trustee  until 
the  refusal  on  its  part  so  to  act,  and  no  bond- 
holder or  bondholders  shall  be  entitled  to  en- 
force performance  of  these  presents  until 
after  demand  made  upon  the  trustee,  accom- 
panied by  tender  or  indemnity  satisfactory 
to  the  trustee  as  aforesaid,  and  the  refusal 
of  the  trustee  to  act  In  accordance  with  such 
demand  as  hereinafter  provided." 

On  February  28,  1910,  Harper  Hamilton, 
alleging  himself  to  be  a  bondholder,  present- 
ed an  equitable  petition  to  the  Judge  of  the 
superior  court  of  Polls  county,  praying  for  the 
foreclosure  of  the  mortgage,  and  the  appoint- 
ment of  a  receiver  in  aid  thereof.  In  his 
petition  he  alleged  that  he  was  the  owner  of 
33  bonds;  that  the  Etna  Company  had  de- 
faulted in  the  Interest  due  January  1,  1909, 
July  1,  1909,  and  January  1,  1910;  that  the 
company  had  also  failed  to  lieep  the  proper- 
ty insured,  and  failed  to  pay  the  taxes;  that 
the  company  had  neglected  the  operation  of 
the  property,  and  the  machinery  thereon  for 
mining  was  deteriorating;  that  the  company 
by  operating  the  property  could  find  a  mar- 
ket for  its  products  at  fair  remuneration; 
that  it  could  be  operated  by  an  officer  of  the 
court  without  loss,  and  would  produce  rents, 
issues,  and  profits  which  could  be  applied  to 
the  payment  of  the  bonds;  that  to  continue 
the  property  idle  would  be  to  permit  the 
fixed  charges  to  accumulate,  and  other  ex- 
penses to  pile  up  an  indebtedness  to  the  in- 
Jury  of  the  bondholders;  that  the  company 
owed  no  debts  except  the  bonds  and  $100,000 
secured  by  a  prior  mortgage;  that  it  had  no 
fund  in  its  treasury;  that  it  had  failed  to 
pay  the  taxes  due  on  the  property  to  the 
state  and  to  the  county  of  Polk  for  the  years 
1908  and  1909,  and  executions  had  issued 
for  the  taxes  for  these  years,  and  had  been 
levied  upon  a  part  of  the  mortgaged  proper- 
ty, and  the  same  was  advertised  for  sale  on 
the  first  Tuesday  in  March,  1910,  and  the 
property  levied  upon  would  be  sold  unless  the 
iaxes  were  sooner  paid;  that  the  petitioner 
m  writing  had  called  the  attention  of  the 
trustee  to  these  defaults  in  the  payment  of 
Interest  and  of  taxes,  and  to  the  fact  that 
the  default  in  the  payment  of  interest  had 
continued  for  more  than  one  year,  and  also 
that  default  had  been  made  in  keeping  up  the 
Insurance;  that  he  had  demanded  of  the 
trustee  that  it  proceed  to  foreclose  the  trust 
deed  according  to  its  terms,  for  the  protec- 
tion of  the  bondholders,  and  had  offered  to 
furnish  to  the  trustee  such  indemnity  as  it 
might  require  under  the  terms  of  the  trust 
deed;  that  he  especially  called  the  attention 


of  the  trustee  to  the  threatened  sale  of  a  por- 
tion of  the  mortgaged  property  for  taxes, 
and  demanded  that  the  trustee  take  proper 
legal  proceedlngB  to  foreclose  the  trust  deed 
and  have  a  receiver  appointed  In  time  to 
prevent  the  sale  of  the  property  for  taxes, 
but  the  trustee  had  refused  to  take  such  pro- 
ceedings; and  that  he  filed  this  petition  in 
behalf  of  himself  and  the  other  bondholders 
whose  bonds  are  secured  by  the  trust  deed. 
The  prayers  of  the  petition  were :  Tliat  the 
petitioner  be  decreed  to  be  a  bondholder  and 
entitled  to  all  the  benefits  and  protection  of 
the  trust  deed;  that  like  relief  be  decreed  in 
respect  to  any  and  all  holders  of  bonds  of 
the  same  series  with  petitioner;  that  the 
deed  of  trust  or  mortgage  be  foreclosed  for 
the  benefit  of  the  bondholders;  that  an  ac- 
counting be  had  to  ascertain  the  amount  of 
the  bonded  debt  outstanding;  that  a  receiver 
be  appointed  to  take  charge  of  the  property, 
and  be  authorized  to  insure  such  parts  there- 
of as  can  be  insured;  that  an  Injunction  be 
granted  against  the  defendant  from  inter- 
fering with  the  possession  of  the  receiver; 
that  a  receiver  be  appointed,  pending  the 
hearing  of  this  application,  to  take  charge  of 
the  property;  and  that  he  be  empowered  to 
borrow  money  with  which  to  pay  the  taxes 
and  prevent  the  sale  of  the  property  under 
such  terms  as  the  court  may  provide,  and  for 
general  relief. 

On  the  day  the  petition  was  presented,  the 
court  passed  an  order  requiring  the  Etna 
Steel  &  Iron  Company  to  show  cause  on 
March  18,  1910,  why  a  receiver  should  not 
be  appointed  and  injunction  granted  as  pray- 
ed. In  the  meantime  it  was  ordered  that  a 
temporary  receiver  be  appointed,  with  direc- 
tion to  take  possession  of  the  property  and 
be  empowered  to  borrow  sufficient  money  to 
discharge  the  tax  fi.  fas.  which  were  pro- 
ceeding against  the  property.  The  petition 
was  filed  in  the  clerk's  office  on  the  next 
day.  Subsequently  the  Empire  Trust  Com- 
pany filed  Its  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Georgia,  Northwestern  Division,  to  foreclose 
the  mortgage  or  deed  of  trust,  and  for  the 
appointment  of  a  receiver  In  aid  thereof.  In 
the  bin  of  foreclosure  It  was  alleged  that  the 
Etna  Steel  &  Iron  Company  had  defaulted  in 
observing  Its  covenants  in  the  same  respects 
as  was  alleged  in  the  petition  of  Hamilton 
filed  In  the  superior  court  Service  of  the 
petition  was  acknowledged  by  the  E%na  Steel 
&  Iron  Company,  which  confessed  the  de- 
faults set  out  in  the  bill,  admitted  the  other 
material  allegations  of  fact  therein  contained, 
submitted  Itself  to  the  jurisdiction  of  the 
court,  and  consented  to  the  appointment  of 
a  receiver  as  prayed  for  in  the  bill,  in  so  far 
as  its  consent  was  necessary  or  proper. 
Whereupon,  on  April  6,  1910,  his  honor,  Wil- 
liam T.  Newnan,  United  States  Judge,  or- 
dered and  decreed  that  A.  E.  Toung  be  ap- 
pointed as  receiver  to  take  possession  of  all 
of  the  property  of  the  Etna  Steel  &  Iron 
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Company  embraced  'within  the  mortgnge  or 
trust  deed  attached  to  the  bill,  and  the  de- 
fendant was  directed  to  surrender  possession 
of  the  property  to  the  receiver.  The  receiver 
was  directed  to  ascertain  the  amount  of  de- 
linquent taxes  and  report  the  same  to  the 
court.  This  order  was  made  subject  to  the 
following  condition:  Counsel  for  the  comr 
plainant  at  the  time  of  presenting  the  appli- 
cation for  the  api)olntment  of  a  receiver  hav- 
ing represented  to  the  court  that  the  supe- 
rior court  of  Polk  county,  Qa.,  had  hereto- 
fore appointed  as  temporary  receiver  to  take 
charge  of  and  hold  the  properties  and  assets 
forming  the  subject-matter  of  this  suit  upon 
a  petition  filed  in  that  court  by  Harper 
Hamilton,  who  alleged  himself  to  be  the 
bolder  and  owner  of  S3  of  the  bonds  secured 
by  the  trust  mortgage,  and  also  submitted 
to  the  court  a  copy  of  the  petition,  with  the 
order  of  the  court,  and  copies  of  the  corre- 
spondence between  Harper  Hamilton  and  the 
Bmplre  Trust  Company  and  between  their 
respective  counsel;  and  the  complainant, 
without  questioning  the  propriety  of  the 
order  of  the  superior  court  of  Folk  county 
under  the  allegations  and  the  facta  and  <At- 
cumstances  as  they  then  appeared,  contend- 
ing, ft«m  an  inspection  of  the  said  corre- 
spondence, that  Harper  Hamilton  had  not 
compiled  with  the  conditions  Imposed  in  the 
trust  deed  as  precedent  to  the  right  of  any 
bondholder  to  institute  suit  for  the  fore- 
closure of  the  mortgage,  and  the  United 
States  court  recognizing  the  propriety  of  the 
Judge  of  the  court  whose  officer  is  in  posses- 
sion of  the  property  to  determine  the  right 
and  legality  of  such  possession,  it  was  or- 
dered that  the  receiver  of  the  United  States 
court  make  application  to  the  Judge  of  the 
superior  court  of  Polk  county,  Ga.,  to  vacate 
his  order  appointing  a  temporary  receiver 
and  direct  his  receiver  to  turn  over  and  de- 
liver possession  to  the  receiver  of  the  United 
States  court  all  of  the  property  of  the  Etna 
Steel  ft  Iron  Company  In  his  possession, 
power,  or  control.  Pursuant  to  the  terms 
of  his  order  of  appointment,  A.  E.  Young, 
receiver,  filed  a  petition  to  the  superior  court 
of  Polk  county  setting  forth  the  foreclosure 
proceedings  in  the  United  States  court,  where- 
in be  was  appointed  receiver;  the  order  of 
his  appointment  and  the  pendency  of  the 
equitable  petition  of  Harper  Hamilton  in  the 
superior  court  of  Polk  county  alleging  that, 
notwithstanding  the  allegations  of  the  peti- 
tion of  Harper  Hamilton  praying  to  foreclose 
the  mortgage  against  the  Etna  Steel  &  Iron 
Company  as  a  bondholder,  no  right  of  action 
existed  in  Harper  Hamilton  as  such  bond- 
holder to  institute  suit  for  the  foreclosure  of 
the  trust  mortgage,  for  that  Hamilton  had 
not  complied  with  the  requirements  of  the 
trust  deed,  In  that  he  had  not  tendered  to 
the  empire  Trust -Company,  as  trustee,  in- 
demnity satisfactory  to  It,  and  had  not  sub- 
mitted to.  It  his  bonds  for  inspection  as  pro- 


vided in  the  trust  mortgage,  and  that  said 
trustee  had  not  refused  to  institute  Judicial 
proceedings  in  some  court  of  competent  Ju- 
risdiction for  the  foreclosure  of  the  mort- 
gage for  the  protection  of  the  beneficiaries 
thereunder.  He  set  out  the  clause  of  the 
trust  deed  upon  this  subject  heretofore  ap- 
pearing. He  also  alleged  that  at  the  time  of 
the  order  appointing  a  temporary  receiver 
upon  the  application  of  Hamilton  there  was 
no  suit  pending  In  the  superior  court  be- 
tween the  parties  upon  which  to  predicate 
any  order  or  action  of  the  court  Where- 
upon petitioner  prayed  a  vacation  of  the  or- 
der appointing  a  temporary  receiver  of  the 
property  and  assets  of  the  E^tna  Steel  &  Iron 
Company,  and  that  the  temporary  receiver 
turn  over  and  deliver  to  the  receiver  of  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Georgia  all  of  the  prop- 
erty and  assets  in  Us  power,  possession,  or 
control. 

His  honor.  Judge  Edwards,  of  the  superior 
court,  granted  a  rule  nisi  requiring  Harper 
Hamilton  to  show  cause  on  April  27,  1910, 
why  the  prayers  of  the  petition  of  A.  B. 
Young,  receiver,  should  not  be  granted. 
Hamilton  filed  his  answop,  wherein  he  show- 
ed cause  against  thb  granting  of  the  applica- 
tion of  the  receiver  of  the  United  States 
court  The  case  was  continued  until  May  2, 
IdlO,  when  the  court  after  hearing  evidence, 
passed  an  order  denying  the  application  of 
the  receiver  of  the  United  States  court;  and 
It  IB  to  this  Judgment  the  writ  of  error  Is 
Issued. 

W.  W.  Mundy  and  Wlmblsh  &  Ellis,  for 
plaintiff  In  error.  King  &  Spalding  and 
Bunn  &  Bunn,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  One  of  the  grounds  urged  by  the 
federal  court  receiver  for  the  transfer  to 
him  of  the  property  of  the  Etna  Steel  & 
Iron  Company  from  the  possession  of  the 
state  court  receiver  is  that  the  order  of  ap- 
pointment of  the  latter  is  void  because  it 
was  granted  before  the  petition  was  filed  In 
the  clerk's  office,  and  that  the  appointment 
of  the  receiver  was  therefore  coram  non  Ju- 
dlce.  In  England  a  receiver  could  only  be 
appointed  after  the  bill  had  been  filed,  ex- 
cept In  some  special  cases,  as  in  the  protec- 
tion of  the  Interests  of  lunatics  and  Infants, 
when  the  court  would  interfere  as  a  general 
guardian  of  that  class  of  persons.  Stone  v. 
Wetmore,  42  Ga.  603.  Under  the  English 
practice  no  sanction  of  a  bill  invoking  the 
extraordinary  powers  of  a  court  of  equity 
was  required  as  preliminary  to  the  filing  of 
the  biU.  The  practice  in  Georgia  does  not 
now,  and  never  did,  conform  to  the  English 
chancery  practice.  By  the  fifty-second  section 
of  the  Judiciary  act  of  1799  (Cobb's  Dig.  p. 
464),  all  bills  in  equity  were  required  to  be 
read  and  sanctioned  by  one  of  the  Judges,  and 
a  copy  thereof  served  on  the  opposite  party 


Digitized  by 


Google 


696 


e»  SOUTHEASTERN  BBPORTER. 


(Ga. 


at  least  30  days  before  the  filing  of  such  bill 
In  court  By  the  act  of  1827  (Laws  1827,  p. 
103)  BO  much  of  that  provision  as  required 
Judges  to  read  and  sanction  bills  In  equity, 
other  than  applications  for  injunction,  ne 
exeat,  and  quia  timet,  before  filing  them  in 
court,  was  repealed.  So  that,  now,  only 
bills  praying  extraordinary  relief  require  the 
sanction  of  the  Judge  before  they  can  be  filed 
in  court  Though  an  injunction  cannot  be 
granted  by  the  court  In  advance  of  the  filing 
of  the  petition,  yet  the  Judge  may  at  the 
time  that  he  sanctions  the  filing  of  the  blU 
grant  Instanter  a  restraining  order  against 
the  party  complained  of  until  the  hearing  or 
further  order  of  the  court,  and  this  restrain- 
ing order  has  the  force  of  an  injunction  until 
rescinded  or  modified.  Strickland  y.  Orlffin, 
70  Ga.  651.  The  requirement  that  the  Judge 
shall  sanction  a  bill  praying  Interlocutory 
extraordinary  relief  Implies  that  he  may.  In 
emergent  cases,  preserve  the  status.  This 
Is  usually  done  by  the  grant  of  a  restrain- 
ing order,  and  such  has  been  the  uniform 
practice.  If,  in  addition  to  the  grant  of  a 
restraining  order,  it  becomes  necessary  for 
the  preservation  of  the  status  that  a  tempo- 
rary receiver  be  appointed,  the  same  consid- 
erations for  the  protection  of  the  property 
which  Justifies  the  grant  of  a  restraining 
order  will  also  Justify  the  appointment  of 
a  temporary  receiver  until  the  interlocutory 
hearing  fixed  In  the  order  sanctioning  the 
filing  of  the  petition.  A  case  may  be  easily 
surmised  where  the  appointment  of  a  tem- 
porary receiver  Is  Just  as  emergent  and  nec- 
essary for  the  protection  of  the  property  as 
the  grant  of  a  temporary  restraining  order. 
This  course  is  clearly  comprehended  In  Civ. 
Code  1895,  |  4967,  which  declares  that  If  any 
extraordinary  process  or  remedy  Is  prayed, 
the  sanction  of  the  Judge  of  the  court  must 
be  first  obtained  before  such  process  is  is- 
sued or  such  remedy  granted,  and  that  the 
application  may  be  ex  parte  and  granted 
without  a  hearing  in  cases  of  manifest  neces- 
sity. It  is  true  that  the  statute  (Civ.  Code, 
I  4975)  provides  that  the  clerk  shall  Indorse 
upon  every  petition  the  date  of  Its  filing  in 
office,  which  shall  be  considered  the  time  of 
the  commencement  of  the  suit  and  that  no 
petition  shall  require  the  sanction  of  the 
Judge  before  its  filing,  unless  it  prays  some 
extraordinary  remedy.  This  section  does 
not  modify  the  other  provisions  of  the  Code 
relative  to  the  sanction  of  petitions  praying 
extraordinary  interlocutory  relief.  The  court, 
in  sanctioning  the  bill,  acquires  at  least  such 
inchoate  Jurisdiction  over  the  petition  and 
the  res  as  to  preserve  the  status,  where  the 
sworn  petition  or  supplementary  proof  makes 
it  manifest  that  the  rights  of  the  parties  will 
be  seriously  impaired  unless  the  status  is 
preserved.  A  party  may  not  present  a  peti- 
tion to  a  Judge  praying  the  grant  of  an  inter- 
locutory restraining  order  and  the  appoint- 
ment of  a  temporary  receiver,  and  procure 
an  ex  parte  order  to  this  effect  with  direc- 


tion that  the  application  be  filed,  and  tlien 
withhold  it  from  the  records.  As  soon  as  the 
Judge  favorably  acts  upon  such  petition  and 
sanctions  it  it  then  becomes  a  proceeding  in 
court  at  least  to  the  extent  that  he  has  pow- 
er to  see  that  his  order  is  carried  out  in 
respect  to  the  pirompt  filing  and  service  of 
the  same.  So  far  as  the  suit  may  affect  third 
parties,  under  the  doctrine  of  lis  pendens, 
whose  rights  have  been  acquired  Interme- 
diate the  sanction  and  the  actual  filing,  the 
commencement  of  the  suit  is  from  the  filing 
of  the  petition  with  the  derk,  where  it  has 
been  followed  by  service;  yet  as  between 
the  parties,  the  Judge  has  such  Jurisdiction 
over  the  whole  res  when  the  bill  is  presented 
to  him  for  sanction  that  he  may  by  proper 
order  preserve  the  status  in  emergent  cases 
In  advance  of  the  filing,  and,  when  the  bill 
thus  sanctioned  has  been  filed,  the  Jurisdic- 
tion of  the  court  which  was  Inchoate  upon 
the  sanction  of  the  petition,  becomes  perfect 
upon  the  filing,  followed  by  service.  The 
appointment  of  the  receiver  in  this  case  was 
not  a  proceeding  coram  non  Judlce. 

2.  Courts  of  co-ordinate  Jurisdiction  may 
entertain  the  same  cause  of  action,  between 
the  same  parties,  concurrently,  where  a  Judg- 
ment Is  sought  In  personam.  Some  cases  are 
conceivable  where  both  suits  may  proceed 
to  Judgment  and  execution  had  therein,  or 
the  Judgment  first  obtained  may  be  pleaded 
in  abatement  of  the  pending  suit  The  rule, 
however,  is  different  where  the  cause  of  ac- 
tion in  both  suits  Is  a  proceeding  in  rem. 
In  such  cases  the  doctrine  is  well  settled 
that  where  a  court  in  the  progress  of  a  suit 
properly  pending  before  it  takes  possession 
of  the  property  by  the  appointment  of  a  re- 
ceiver, its  Jurisdiction  over  the  property  for 
the  time  being  becomes  exclusive,  and  no 
other  court  can  lawfully  Interfere  with  the 
possession  so  acquired.  Wabash  Railroad  t. 
Adelbert  College,  208  U.  S.  54,  28  Sup.  Ct 
182,  B2  L.  Ed.  379.  This  result  "Is  merely 
an  application  of  the  familiar  and  necessary 
rule,  so  often  applied,  which  governs  the 
relation  of  courts  of  concurrent  Jurisdiction, 
where,  as  in  the  case  here,  it  concerns  those 
of  a  state  and  of  the  United  States,  consti- 
tuted by  the  authority  of  distiftct  govern- 
ments, though  exercising  Jurisdiction  over 
the  same  territory.  The  rule  has  no  refer- 
ence to  the  supremacy  of  one  tribunal  over 
the  other,  nor  to  the  superiority  In  rank  of 
the  respective  claims.  In  behalf  of  which 
the  confilcting  Jurisdictions  are  Invoked.  It 
simply  requires,  as  a  matter  of  necessity,  and 
therefore  of  comity,  that  when  the  object 
of -the  action  requires  the  control  and  do- 
minion of  the  property  involved  in  the  litiga- 
tion, that  court  which  first  acquires  posses- 
sion, or  that  dominion  which  is  equivalent 
draws  to  itself  the  exclusive  right  to  dis- 
pose of  It  for  the  purposes  of  Its  Jurisdic- 
tion." Heldrltter  v.  Elizabeth  OH-Clotb 
Company,  112  U.  S.  294,  306,  5  Sup.  Ct  135, 
140,  28  L.  Bd.  729;    Merritt  T.  American 
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Steel  Barge  Company,  79  Fed.  228,  2A  C.  C. 
A.  530;  Covell  v.  Heyman,  111  U.  S.  176, 
182,  4  Sup.  Ct  355.  358  (28  L.  Ed.  390).  In 
the  last-cited  authority  It  was  said  by  Mr. 
Justice  Matthews,  In  the  course  of  his  opin- 
ion that:  "They  [the  state  and  the  United 
States  courts]  exercise  jurisdiction,  it  is 
true,  within  the  same  territory,  but  not  in 
the  (same  plane ;  and,  when  one  takes  into  its 
possession  a  specific  thing,  that  res  Is  as 
much  withdrawn  from  the  Judicial  power  of 
the  other,  as  if  it  had  been  carried  physically 
Into  a  different  territorial  sovereignty." 
Where  a  cause  in  rem  is  depending  in  two 
courts  of  co-ordinate  Jurisdiction,  and  the 
property  is  in  the  iMissesslon  of  one,  a  spirit 
of  comity  has  developed  the  practice  that  the 
court  claiming  the  right  of  possession  over 
the  res  may  authorize  its  proper  officer  to 
petition  the  court  which  has  possession  to 
turn  over  to  Its  officer  the  property,  the  pos- 
session of  which  It  claims  is  necessary  Tor 
the  full  assertion  of  Its  Jurisdiction  and  the 
grant  of  the  relief  prayed.  When  the  officer 
of  the  court  seeking  the  possession  of  the 
property  flies  such  petition,  the  court  in  pos- 
session of  the  property  looks  to  its  pleadings 
in  order  to  determine  its  Jurisdiction,  and. 
If  such  Jurisdiction  appears  upon  the  face 
of  the  pleadings  it  will  not  in  an  independent 
proceeding  collaterally  and  summarily  try 
the  truth  of  the  allegations  of  the  petition  to 
determine  its  own  Jurisdiction.  The  Juris- 
diction of  a  court  to  entertain  a  cause,  and 
the  right  of  the  plaintiff  In  such  cause  to 
finally  prevail,  present  essentially  different 
questions.  The  former  is  determined  from 
an  inspection  of  the  record;  the  other  re- 
sults from  a  consideration  of  the  facts  as 
established  by  the  proof. 

In  the  case  at  bar  the  bondholder  is  given 
the  right  to  foreclose  the  mortgage  or  deed  of 
trust  upon  the  refusal  of  the  trustee  to  act 
under  certain  conditions.  The  petition  al- 
leges that  the  trustee  refused  to  act  and  by 
the  terms  of  the  trust  deed  the  bondholder, 
In  behalf  of  himself  and  others,  became  vest- 
ed with  the  same  right  that  the  trustee  had 
to  foreclose  the  mortgage.  In  an  answer  to 
the  petition  filed  in  the  federal  court,  the 
mortgaging  corporation  admits  the  right  of 
the  trustee  to  institute  foreclosure  suit 
Thus,  we  have  the  case  of  where  two  plain- 
tiffs are  contending  in  co-ordinate  Jurisdic- 
tions for  the  right  to  foreclose  the  same 
mortgage  and,  in  aid  of  such  right,  to  take 
physical  possession  of  the  mortgaged  prop- 
erty pending  the  foreclosure  suit.  No  ques- 
tion is  presented  by  the  United  States  court 
receiver  as  to  the  Jurisdiction  of  the  state 
court  upon  the  pleadings  before  It ;  his  con- 
tention being  that  the  complaining  bondhold- 
er had  misrepresented  the  facts  In  his  peti- 
tion upon  which  the  court  secured  its  right 
to  the  Jurisdiction.  And  the  question  thus 
made  is  whether  the  receiver  of  a  co-ordinate 
court,  by  summary  motion,  can  oust  the  pos- 
session of  the  receiver  of  the  court  first  tak- 


ing Jurisdiction  upon  a  traverse  of  the  facts 
alleged. .  The  objection  to  the  court's  pro- 
ceeding to  determine  disputed  questions  of 
fact  in  a  collateral  motion  instituted  by  the 
receiver  of  a  court  of  co-ordinate  Jurisdiction  . 
is  based  upon  the  fundamental  principle  that 
only  parties  to  a  cause  will  be  allowed  to 
contest  the  truth  of  an  allegation  made  In 
the  pleadings.  On  the  other  hand,  the  argu- 
ment is  advanced  that,  unless  the  receiver  of 
the  United  States  court  be  allowed  to  pre- 
sent and  press  his  motion,  it  would  permit 
a  party  to  obtain  Jurisdiction  of  the  res  by 
false  allegation;  that  only  one  person  was 
entitled  to  foreclose  the  mortgage,  and  that 
was  the  trustee;  that  he- had  the  right  to  se- 
lect the  forum  of  the  suit;  and  that,  unless 
be  was  permitted  to  show  that  the  allega- 
tions of  the  plaintiffs  were  untrue,  the  effect 
would  be  to  deprive  the  court  entitled  to  ex- 
clusive Jurisdiction  of  its  dominion  over  the 
suit.  If  two  proceedings  over  the  same  rea, 
against  the  same  defendant,  both  being  In- 
stituted by  parties  under  the  same  right  to 
the  cause  of  action,  are  depending  in  the 
same  court,  upon  such  being  brought  to  the 
notice  of  the  court,  the  court  may  consoli- 
date the  two  causes  or  discharge  one  of  its 
receivers,  according  to  the  exigencies  of  the 
case.  'Sat  Bank  of  Augusta  v.  Richmond 
Factory.  91  Ga.  284, 18  S.  E.  160.  But  where 
the  proceedings  are  In  different  courts,  and 
the  court  which  has  first  seized  the  property 
having  no  power  of  consolidation,  it  will  look 
to  its  own  pleadings  to  ascertain  its  Jurisdic- 
tion of  the  res.  A  receiver  of  the  United 
States  court  has  no  right  by  virtue  of  a  col- 
lateral motion  to  contest  t)efore  the  state 
court  the  truth  of  the  allegations  in  the  pe- 
tition, unless  he  intervenes  in  the  cause. 
The  trustee  by  becoming  a  party  in  the  state 
court  would  be  accorded  the  privilege  of  as- 
serting Its  right,  either  In  the  continuance  of 
the  suit  as  dominus  litis  or  In  abatement  of 
the  suit  on  the  ground  that  the  plaintiff  had 
not  performed  the  conditions  precedent  to  the 
bringing  the  suit  in  bis  own  name.  If  it 
chose  the  latter  course  and  prevailed,  then 
it  could  institute  In  the  federal  court  its  suit 
to  foreclose  the  mortgage;  or  the  trustee 
might  file  in  the  state  court  an  independent 
petition  to  enjoin  the  stockholder's  suit  on 
account  of  fraud.  A  diligent  search  has  fail- 
ed to  discover  any  precedent  for  allowing  a 
receiver  In  a  co-ordinate  court  to  contest  by 
a  collateral  and  summary  motion  the  Juris- 
diction of  the  court  of  concurrent  Jurisdic- 
tion, based  upon  a  traverse  of  the  allegations 
of  the  petition  conferring  Jurisdiction.  We 
do  not  think  such  a  course  is  permissible. 
Our  case  .of  May  v.  Prlntup,  59  Oa.  128,  is 
not  to  the  contrary.  In  that  case  the  suit 
was  originally  instituted  in  the  Circuit  Court 
of  the  United  States  and  was  against  the 
property.  Subsequently  a  bill  of  like  charac- 
ter was  filed  in  the  otate  court,  and  a  re- 
ceiver was  appointed.  Pending  an  appeal  to 
the  Supreme  Court  of  the  United  States,  a 
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receiver  was  appointed  by  the  Circuit  Court, 
and  he  made  applloatloa  to  the  state  court 
praying  a  revocation  of  the  appointment  of 
the  state  court  receiver  and  the  transfer  of 
the  property  In  his  possession.  The  court 
granted  the  application  upon  the  ground  that 
the  priority  of  proceeding  In  the  federal 
court  Invested  It  with  exclusive  jurisdiction 
over  the  res,  and  gave  that  court  priority 
over  the  subsequent  suit  in  the  state  court 

The  rule  that,  as  between  federal  and  state 
courts  of  concurrent  jurisdiction,  the  court 
first  acquiring  dominion  over  the  res  will  re- 
tain it  to  the  end  of  the  controversy,  does  not 
apply  when  the  federal  courts  exercise  su- 
perior Jurisdiction  for  the  purpose  of  enforc- 
ing the  supremacy  of  the  Constitution  and 
laws  of  the  United  States.  1  Foster,  Fed. 
Praa  9g.  If  a  court  of  bankruptcy,  under 
the  Constitution  of  the  United  States  and 
laws  passed  in  pursuance  thereof,  is  entitled 
to  the  possession  of  the  property,  through 
Its  receiver,  the  state  court  will  not  dedlne 
to  surrender  such  possession,  but  will  yield 
possession  of  the  property  to  the  bankrupt 
court  White  ▼.  Davis,  134  Ga.  274,  67  S.  B. 
716;  McGabee  v.  Crulckshank,  133  Ga.  649, 
66  S.  B.  776.  In  such  cases  the  receiver  of 
the  United  States  court  applying  for  the  pos- 
session of  the  property  does  not  undertake 
to  contest  the  jurisdiction  of  the  state  court 
because  the  receiver  was  improvidently  grant- 
ed, or  that  the  allegations  upon  which  the 
court  acted  were  not  true  In  point  of  fact, 
but  because  of  the  extrinsic  fact  of  bankrupt- 
cy, which  gives  the  United  States  court  ex- 
clusive Jurisdiction  of  the  property  of  the 
bankrupt  after  adjudication  In  proper  cases. 

We  therefore  hold  that,  as  the  petition  in 
the  state  court  disclosed  Jurisdiction  In  that 
court  and  its  allegations  presented  a  case 
entitling  the  plaintiff  to  the  relief  sought,  the 
receiver  in  the  subsequent  suit  instltnteid  In 
the  Circuit  Court  of  the  United  States  can- 
not proceed  by  a  collateral  motion  based 
solely  on  a  traverse  of  the  allegations  in  the 
petition  for  a  summary  vacation  of  the  ap- 
pointment of  the  state  court  receiver  and  a 
surrender  of  the  possession  9f  the  property 
to  the  movant 

3.  A  motion  was  made  by  the  plaintiff  in 
error  to  docket  the  case  as  a  fast  writ  This 
motion 'was  allowed.  Civ.  Code,  §  5540,  class- 
ifies as  "fast  writs"  all  writs  of  error  from 
Judgments  "in  all  cases  whern  an  applica- 
tion for  an  injunction  or  receiver  Is  granted 
or  refused,  in  all  applications  for  discharge 
in  bail  trover  and  contempt  cases;  granting 
or  refusing  application  for  alimony,  manda- 
mus or  other  extraordinary  remedy;  the 
granting  or  refusing  an  application  for  at- 
tachment against  fraudulent  debtors,  and  in 
all  criminal  cases."  We  think  this  applica- 
tion may  properly  and  wisely  be  Included  In 
the  classification  "granting  or  refusing  appli- 
cation for  other  extraordinary  remedy."    In 


a  contest  between  two  courts  of  concurrent 
jurisdiction  over  the  possession  of  the  prop- 
erty, it  is  essential  to  the  orderly  adminis- 
tration of  Justice,  and  to  prevent  nnseemly 
conflicts,  that  the  two  courts  bear  to  one  an- 
other a  spirit  of  comity,  and  when  one  court, 
through  its  officer,  in  that  spirit  of  comity, 
asks  of  the  court  of  co-ordinate  Jurisdiction 
a  surrender  of  the  possession  of  property  in 
its  custody,  such  proceeding  should  be  re- 
garded as  an  extraordinary  remedy.  Cer- 
tainly it  la  out  of  the  ordinary.  And,  when 
we  consider  the  importance  of  preserving 
that  spirit  of  comity  manifested  in  the 
friendly  overture  to  adjust  the  conflict  of 
jurisdiction,  we  are  all  the  more  convinced 
that  the  writ  of  error  to  the  Judgment  as  to 
the  Jurisdiction  rendered  in  such  proceeding 
should  be  speedily  heard,  and  the  question 
of  Jurisdiction  as  to  the  possession  of  the 
property  in  controversy  should  be  properly 
settled  by  the  reviewing  court 

Judgment  affirmed.  All  the  Justices  con- 
car. 

(S  Otu  App.  468) 

SMITH  v.  STATR    (No.  2,941.) 
(Goart  of  Appeals  of  Georgia.    Nov.  29,  1910.) 

°    (8vna1m*  h»  <fc«  Oourt.) 

1.  CannNAi.  Imw    (J   988*)  — Nbw  Teial— 
Nbwlt  Disooveked  Evidence. 

The  alleged  newly  discovered  evidence  Is 
immaterial,  and  would  not  probably  produce  a 
different  result  on  a  second  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2306,  2307;  Dea  Dig.  § 
93&*] 

2.  Labcbht  (S  55*)— Evidence— SuFFiciEHCT. 

No  error  of  law  is  complained  of,  and  there 
is  evidence  to  support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §$  152,  164-169;  Dec.  Dig.  {  55.»] 

Error  from  City  Court  of  Sylvester;  J. 
B.  Williamson,  Judge. 

H.  *W.  Smith  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

The  plaintiff  ih  error  was  convicted  of 
simple  larceny,  and,  his  motion  for  a  new 
trial  being  overruled,  he  brings  error.  The 
indictment  specifically  charged  that  the  lar- 
ceny was  of  the  personal  goods  of  the  prose- 
cutor therein  named,  to  wit  "a  $20  gold  cer- 
tificate, the  same  'being  lawful  money  of  the 
United  States,  •  •  •  of  the  value  of 
$20."  The  motion  for  a  new  trial  is  based 
on  the  general  grounds  and  the  ground  of 
alleged  newly  discovered  testimony ;  the  al- 
leged newly  discovered  testimony  being  In 
substance  that  of  two  bank  cashiers,  who 
made  affidavits  that  the  description  of  the 
$20  gold  certificate  given  by  one  of  the  wit- 
nesses for  the  state  was  Incorrect  in  that 
this  witness  described  the  $20  gold  certifi- 
cate which  he  had  eeea  in  the  possession  of 
the  defendant  as  having  "a  big  20  in  one 
comer  and  two  X's  in  the  other  comer,"  it 


•For  other  cue*  see  same  topic  and  aectlon  NUMBER  In  Dec.  Die  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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being  asserted  by  the  affiants  that  "gold  cear- 
tlflcates  issued  as  lawful  currency  of  tbe 
United  States  do  not  contain,  as  a  part  of 
their  form  or  design,  a  doable  X  in  any 
comer  thereof,  or  on  any  part  of  tbe  side 
thereof,"  and  that  this  evidence  shows  that 
the  subject  of  the  larceny  as  described  by 
the  one  witness  for  the  state  as  having  been 
seen  by  him  in  the  possession  of  tbe  defend- 
ant was  not  and  could  not  have  been  a  law- 
ful  gold  certificate  of  the  United  States. 

The  evidence  In  support  of  the  allegations 
of  the  Indictment  may  be  substantially  stated 
as  follows:  The  prosecutor  testified  tluit  on 
a  day  in  the  early  part  of  November,  on  a 
Monday  afternoon,  he  lost  a  $20  gold  certifi- 
cate In  the  town  of  Poulan ;  that  he  was  not 
educated,  and  that  he  could  not  read  any- 
tliing  except  figures,  and  that  his  reason  for 
saying  that  it  was  a  $20  gold  certificate  was 
that  It  was  a  yellow-back  bill,  in  appearance 
like  other  gold  certificates  that  he  had  han- 
dled, and  which  had  the  figures  "20"  on  it; 
that  he  had  handled  money  six  or  seven 
years,  and  from  his  exi>erlence  he  was  posi- 
tive that  the  bill  lost  was  lawful  money  of 
the  United  States;  that  this  $20  bill  was 
paid  to  him  that  day  by  the  cashier  or  the 
paying  teller  at  the  Cordele  National  Bank 
In  payment  of  a  Check  which  he  had  that 
day  presented  to  the  bank;  that  this  $20 
bill  was  In  his  pocket,  with  some  other  bills, 
B's  and  lO's,  but  that  this  was  the  only  $20 
bill  that  he  had;  that  he  had  used  some 
of  his  money  around  Poulan  that  day,  and 
the  last  time  that  he  had  noticed  this  par- 
ticular $20  bill  was  about  2  o'clock  In  the 
afternoon  at  a  place  In  Poulan  which  was 
subsequently  pointed  out  to  him  as  the  place 
where  a  $20  bill  conforming  to  the  descrip- 
tion of  the  one  which  he  had  lost  had  been 
found ;  that  at  that  particular  place,  on  the 
day  he  lost  his  $20  bill,  be  had  handled  some 
of  bis  money  about  dark,  taking  out  of  his 
pocket,  where  he  had  his  money,  a  $10  bill 
to  get  it  changed,  and,  falling  to  get  the 
change  for  the  $10,  he  returned  the  bill  to 
his  pocket ;  that  he  did  not  miss  the  bill  at 
that  time,  and  did  not  miss  it  until  next 
morning,  after  he  had  spent  the  night  at 
home.  It  was  about  dark  when  he  took  out 
his  $10  bill  to  get  it  changed.  He  further 
testified  that  he  had  taken  several  drinks 
during  the  day,  and  was  slightly  under  the 
Influence  of  intoxicants,  and  that  there  were 
people  on  the  streets  of  the  town  of  Poulan 
on  the  afternoon  and  night  of  the  day  on 
which  he  had  lost  the  $20  bill.  He  did  not 
know  where  he  had  lost  this  money.  Subse- 
quently, hearing  that  the  defendant  had 
found  a  $20  gold  certificate  at  tbe  place 
where  he  had  the  day  before  pnlled  out  his 
$10  from  his  pocket  to  get  It  changed,  he 
went  to  see  tbe  defendant  and  told  him  that 
he  had  lost  a  $20  bill,  and  understood  that 
the  defendant  had  found  one,  and  wished  to 
see  it  it  was  not  his  $20  that  the  defendant 
hai  found.    The  defendant  in  reply  told  him 


that  he  had  not  found  one,  but  had  found 
an  old  certificate,  and  made  the  Impression 
on  his  mind  that  he  had  found  "one  of  them 
old  clearing  house  certificates  like  we  used  to 
have."  He  did  say  that  he  had  not  found 
any  good  money,  and  that  he  stuck  what  he 
did  find  in  his  coat  pocket,  to  devil  Mr.  John- 
son about  it,  and  make  him  think  he  bad 
found  some  good  money,  but  that,  after  Jok- 
ing with  him  a  little  about  It,  he  threw  it 
down  by  the  barber  shop,  where  he  had 
found  it  "This  barber  shop  was  not  very  far 
from  where  I  was  standing  that  night  han- 
dling my  money,  some  five  or  six  feet  from 
where  I  stood  when  I  handed  the  money  to 
Mr.  BnrgessJto  get  him  to  change  it  for  me." 
Another  witness  (Johnson)  testified,  in  sub- 
stance, that  he  and  the  defendant  wefe 
standing  together  on  the  sidewalk  in  Poulan 
early  one  morning,  and  that  the  defendant 
"picked  up  a  $20  bill  that  had  laid  there  all 
night  long,  and  had  been  rained  on  a  little^ 
and  was  damp."  It  was  near  the  barber  shop 
where  the  defendant  picked  up  the  bill,  and 
the  witness  said  to  him,  when  he  picked  it 
up:  "Why  couldn't  I  have  done  that?  I  need 
it,  and  you  don't"  "I  looked  at  It,  and  saw 
that  it  had  the  big  20  in  one  comer  and  the 
two  X's  in  the  other  comer.  I  saw  enough 
to  know  that  it  was  a  $20  bill,  caught  hold 
of  it  In  my  hands,  and  looked  at  it  but  did 
not  take  it  out  of  Dr.  Smith's  hand.  I  said : 
'Gold  certificate,  Doc.'"  They  then  agreed 
that  they  would  not  say  anything  about  the 
finding  of  the  $20  bill,  as  "there  were  lots 
of  people  who  wonld  dalm  a  $20  bill  who 
had  not  lost  one."  "About  that  time  an  ac- 
quaintance, one  Press  Parker,  walked  up,  and 
I  told  him  that  we  were  plcldng  up  $20  bills 
there,  and  he  made  some  remark  as  though 
he  thought  I  had  lied  about  it,  and  then 
Dr.  Smith  told  him  that  he  had  picked  up 
one.  I  said:  'Show  it  to  him,  Doc.'  and  Dr. 
Smith  said :  'You  have  commenced  talking  al- 
ready. We  agreed  not  to  say  anything  about 
it'  •  •  ♦  I  reminded  Dr.  Smith  that  old 
man  Stedman  [who  had  lost  the  $20  gold 
certificate]  had  been  there  drinking.  I  saw 
the  old  man  drinking,  and  saw  him  pull  his 
money  out  of  his  pocket  a  time  or  two."  The 
witness  was  positive  that  the  $20  bill  picked 
up  by  the  defendant  was  a  gold  certificate 
for  that  amount  and  would  pass.  Be  was  60 
years  old,  and  had  handled  much  money. 
This  witness  further  testified  that,  three  or 
four  days  after  the  bill  was  found,  tbe  de- 
fendant and  himself  were  hunting,  and  he 
asked  the  defendant  if  he, had  heard  of  any 
owner  of  the  $20  bill,  and  he  replied  that  he 
had  not  and  then  told  the  witness  that  they 
were  both  fooled  about  the  bill;  that  he 
thought  it  was  a  $20  bill,  but  that  It  was 
not;  that  it  was  an  old  soap  wrapper,  and 
in  reply  "I  told  him  that  he  ml^t  lie  to 
some  people  and  make  them  believe  that,  but 
he  could  not  tell  me  that.  He  said  it  was 
a  fact,  and  that  it  was  then  at  the  house  In 
bis  coat  pocket,  and  that  if  I  did  not  believe 
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It  was  not  a  $20  bill,  be  would  sbow  it  to 
ine  wben  we  got  back.  He  did  not  sbow  it  to 
me  wben  we  got  back.  Tbat  was  tbe  last  of 
It,  I  tblnk." 

Bnrgesis,  tbe  person  referred  to  by  tbe  pros- 
ecutor as  tbe  one  to  wbom  he  had  given  a 
$10  bill  to  get  changed  for  him,  corrobo- 
rated the  testimony  of  tbe  prosecntor  on  this 
subject  One  witness  was  Introduced  who 
testified  that  the  general  character  of  the 
witness  Jobnson  was  tiad,  and  that  from  his 
knowledge  of  Johnson's  character  be  would 
not  believe  him  on  his  oath.  Johnson's  char- 
acter, however,  was  sustained  by  nine  wit- 


The  defendant,  in  bis  statement,  denied 
having  picked  up  the  money,  and  stated  tbat 
tliere  was  not  a  word  of  truth  in  the  state- 
ment of  tbe  witness  Jobnson;  that.  Instead 
of  a  $20  bill,  he  had  picked  up  "one  of  those 
cigar  certlflcates,"  and  had  said  to  John- 
son, "See  here,  I  like  to  have  found  some 
money,"  and  that  there  was  nothing  else  said 
about  it.  He  denied  the  testimony  of  John- 
son as  to  tbe  conversation  between  them  dur- 
ing the  hunt  in  reference  to  the  $20,  and 
said  tbat  he  was  a  good  friend  of  the  prose- 
cutor and  was  a  good  friend  of  Johnson,  but 
tbat  Johnson  was  his  enemy  and  bad  always 
fought  him,  and  was  a  loose  talker,  and  was 
unworthy  of  credit 

Claude  Payton,  for  plaintiff  in  error.  J. 
H.  Tipton,  Sol.,  for  tbe  State. 

HILX.,  C.  J.  (after  stating  the  facts  as 
above).  We  cannot  say  from  a  Juridlc  stand- 
point that  the  foregoing  evidence  is  not  suf- 
ficient to  support  the  verdict  The  credibility 
of  the  witnesses  was  entirely  for  the  Jury, 
and  the  testimony  of  the  two  witnesses  for 
the  state,  as  to  the  substantive  facts  show- 
ing the  loss  of  the  $20  and  its  subsequent 
finding  by  the  defendant,  when  taken  In 
connection  with  the  contradictory  statements 
which  the  witness  Johnson  proves  the  defend- 
ant made  to  him,  would  seem  to  be  incrimi- 
natory. It  is  not  surprising  that  the  Jury 
thought  a  "cigar  eertlflcate"  was  not  so  much 
in  the  similitude  of  a  lawful  $20  gold  certifi- 
cate as  to  excite  the  Interest  of  the  finder, 
or  to  "fool"  two  men  who  had  carefully  ex- 
amined it  This  statement  of  tbe  defendant 
was  calculated  to  arouse  suspicion  and  tax 
credulity.  Certainly  it  cannot  be  doubted 
that  there  was  sullicient  evidence  to  have 
warranted  the  Jury  in  believing,  not  only 
tbat  the  prosecutor  had  lost  a  $20  bill  com- 
monly known  as  a  "gold  certificate,"  but  that 
che  defendant  had  found  this  bill,  and  there- 
fore we  hare  no  right  under  tbe  constitu- 
tional amendment  creating  this  court  to  say 
that  the  verdict  of  the  Jury  was  without 
any  evidence  to  support  it 

Now  as  to  the  alleged  newly  discovered 
evidence:  Learned  counsel  for  the  plaintiff 
in  error  contend  that  the  irourt  should  take 
Judicial  knowledge  of  the  fact  that  a  $20 
gold  cevtlflcate  issued  by  the  United  States 
Treasury  Department,  and  which  is  in  cir- 


culation as  lawful  money  of  the  United 
States,  does  not  contain -the  figures  "20"  In 
one  comer  and  "XX"  in  the  other,  and 
should  therefore  conclude  tbat  the  descrip- 
tion of  the  $20,  as  g:iven  by  the  witness 
Johnson,  clearly  shows  that  tbe  bill  found  by 
the  defendant  was  not  a  $20  gold  certificate 
Issued  by  the  government  as  lawful  currency. 
This  court  has  little  knowledge  of  gold 
certlflcates,  either  individually  or  Judicially; 
but  from  an  inspection  of  a  $20  gold  certi- 
ficate in  the  treasurer's  ofllce,  the  Judge  who 
writes  this  opinion  knows  that  a  $20  gold 
certificate  has  a  yellow  back,  and  tbe  figures 
"20"  in  each  one  of  the  four  corners  on  the 
face,  and  that  on  tbe  back  of  the  bill  the 
figures  "20"  are  printed  in  each  one  of  the 
four  comers,  and  the  letters  "XX"  are 
printed  on  the  face  of  the  bill  on  the  left- 
hand  side,  not  in  the  comer  of  the  bill,  but 
about  midway  between  the  two  left  comers 
of  the  bill.  But  we  do  not  think  that  this 
is  material.  The  testimony  of  witnesses  who 
are  familiar  with  currency  Issued  by  the 
Treasury  Department  of  the  United  States, 
and  who  probably  know  the  general  descrii>- 
tlon  and  diaracter  of  such  currency,  would 
not  be  able  to  state  all  the  figures  and  let- 
ters printed  on  such  currency  as  a  part  of 
the  design  of  the  various  denominations  of 
bills,  and  such  specific  knowledge  would  not 
affect  to  any  material  extent  the  probative 
value  of  their  testimony.  And  the  fact  that 
the  witness  Johnson,  who  had  testified  posi- 
tively that  the  bill  found  by  the  defaidnnt 
in  his  presence  was  a  $20  gold  certificate 
with  a  yellow  back,  and  that  it  bad  a  big 
"20"  in  one  corner  and  two  X's  In  the  other 
comer,  Is  not  a  material  misdescription  of  a 
real  $20  gold  certificate.  The  only  variation 
in  his  description  of  the  bill  and  the  bill  it- 
self is  that  he  located  tbe  two  X's  In  one 
comer  of  the  bill,  when  in  fact  tbe  two  X's 
are  located  between  two  corners. 

The  material  facts  in  this  evidence  are 
tbat  tbe  prosecutor  lost  a  $20  gold  certificate, 
which  he  bad  gotten  from  tbe  bank  at  Cor- 
dele.  The  fact  that  he  bad  gotten  it  from  a 
bank  is  strong  evidence  that  it  was  lawful 
curroicy  of  the  United  States.  He  bad  this 
$20  bill  In  his  podcet  with  other  bills,  $3  and 
$10  bills.  At  a  place  in  tbe  town  of  Poulan 
he  took  out  of  his  pocket  a  $10  bill  to  get  it 
changed.  The  next  morning  be  missed  his 
$20  gold  certificate,  and,  according  to  the 
witness  Johnson,  a  $20  gold  certificate  was 
found  by  the  defendant  near  the  place  where 
tbe  prosecutor  stated  that  he  had  taken  out 
his  $10  bill  to  get  it  changed.  It  Is  probable 
tbat  the  Jury  concluded  that  this  was  the 
place  where  the  prosecutor  bad  lost  the  $20. 
The  inaccuracies  in  tbe  description  of  tbe 
bill  proved  to  have  been  lost  and  found  at 
the  place  where  the  circumstances  Indicate 
that  It  was  lost  are.  In  our  opinion,  wholly 
too  inconsequential  to  Justify  this  court  In 
setting  aside  a  verdict  of  the  Juty  approved 
by  tbe  trial  Judge. 

Judgment  affirmed. 
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(8  Oa.  Aj)p.  ISt) 

WALKER  r.  STATE.     (Na  2,922.) 

<Ooart  of  Appeals  of  Georgia.    Not.  28,  1910.) 

fSyllsbii*  by  tfce  Court.) 

HomciDS  (S  257*)— Assault  with  Intent  to 

KiLi/— Evidence. 

While  the  evidence  in  behalf  of  the  de- 
fendant might  authori2e  the  inference  that  the 
accused  was  actuated  by  the  fears  of  a  reason- 
able man  in  shooting  the  prosecutor,  still  there 
is  no  comrplaint  that  the  jury  were  not  fully 
instructed  as  to  the  law  applicable  to  this  phase 
of  the  case ;  and  as  the  evidence  in  behalf  of 
the  state  and  in  conflict  with  the  testimony  for 
the  defendant  authorized  the  verdict  rendered 
by  the  jury,  there  was  no  error  in  refusing  a 
new  trial. 

[Ed.  Note.— Pop  other  cases,  see  Homicide, 
Oent  Dig.  {S  643-552;  Dec  Dig.  {  257.*] 

Error  from  Superior  Court,  Bibb  County;"" 
W.  H.  Felton,  Jodge. 

Mose  Walker  was  convicted  of  shooting 
at  another,  and  brings  error.    Affirmed. 

W.  A.  MoOlellan  and  W.  D.  Nottingham, 
for  plaintiff  in  error.  W.  J.  Grace,  SoL  Gen., 
for  the  State. 

RUSSELIj,  J.  The  defendant  was  indict- 
ed for  assault  with  intent  to  murder,  and 
was  convicted  of  the  offense  of  shooting  at 
another.  There  is  no  complaint  as  to  the 
charge  of  the  court  or  as  to  the  admission 
or  rejection  of  testimony.  -The  sole  com- 
plaint when  all  of  the  grounds  of  motion 
for  new  trial  are  considered  together,  is 
that  the  verdict  Is  contrary  to  the  evidence. 

It  is  insisted  in  argument  that  the  defend- 
ant was  either  guilty  of  assault  with  Intent 
to  murder,  as  Indicated  by  some  of  the  tes- 
timony for  the  state,  or  that  he  was  jus- 
tified by  the  fears  of  a  reasonable  man  in 
shooting  the  prosecutor  when  he  did — that 
in  no  view  of  the  case  was  he  guilty  of  the 
offense  of  shooting  at  another.  It  is  also 
insisted  that  the  prosecutor  by  his  own  con- 
duct provoked  the  shooting  and  rendered  It 
necessary;  that,  the  prosecutor  having  used 
vilely  opprobrious  epithets  to  the  defendant, 
the  latter  was  justified  In  replying  thereto, 
and  the  pneecutor  was  not  justified  In  at- 
tacking the  defendant,  and  that  when  he 
did  he  necessitated  the  shooting;  that  his 
conduct  was  such  as  to  put  the  defendant  In 
fear  that  a  felony  was  about  to  be  com- 
mitted upon  him,  and  to  justify  the  use  of 
a  deadly  weapon.  Inasmuch  as  no  com- 
plaint is  made  of  the  charge  of  the  court, 
and  it  was  not  even  specified  in  the  bill  of 
exceptions  as  necessary  to  be  transmitted, 
it  Is  to  be  assumed  that  it  was  free  from  er- 
ror, and  that  the  jury  were  correctly  in- 
structed on  every  phase  of  the  case. 

Under  the  assignments  of  error  presented, 
the  only  question  which  can  be  considered 
is  whether  any  view  of  the  evidence  will 
sustain  the  verdict  rendered.  After  a  care^ 
ful  examination  of  the  brief  of  evidence,  it 


is  clear  to  oar  minds  that  the  verdict  was 
fully  authorized,  although  upon  the  testi- 
mony of  the  prosecutor  alone  a  finding  for 
assault  with  intent  to  murder  might  be  sus- 
tained. In  no  case,  however,  will  one  who 
lias  been  convicted  of  a  lesser  ofCense,  which 
is  anthorized  by  a  part  of  the  testimony,  be 
heard  to  complain  because  he  was  not  sub- 
jected to  the  severer  penalties  of  a  higher 
offense,  if  there  Is  any  evidence  authorizing 
the  verdict  rendered.  According  to  the  tes- 
timony of  the  prosecutor,  he  went  to  the 
house  where  the  defendant  boarded,  unarm- 
ed, and  called  the  defendant  ont  to  request 
him  to  stay  away  from  the  prosecutor's 
home  in  bis  absence.  The  prosecutor  made 
a  statement,  which  the  defendant  denied 
with  an  oath.  The  defendant  had  his  hands 
in  his  pocket,  and  sot  his  pistol  out  of  his 
pocket  The  prosecutor  tried  to  get  to  him, 
and  the  defendant  shot  the  prosecutor,  and 
then  the  prosecutor  slapped  him.  As  the 
prosecutor  put  it:  "He  shot  me  as  I  threw 
my  hand  up  to  hit  him.  He  shot  me  before 
I  hit  him."  This  evidence  ■would  have  au- 
thorized a  verdict  finding  the  defendant 
guilty  of  assault  with  Intent  to  murder. 

There  was  evidence,  however,  that  the 
prosecutor.  Instead  of  going  in  a  quiet  and 
peaceable  manner  to  seek  an  explanation  of 
the  defendant's  freqnent  visits  to  his  home 
in  his  absence,  began  to  curse  and  abuse 
the  defendant  as  soon  as  he  came  near  him. 
If  the  Jury  believed  this  testimony,  and  be- 
lieved that  the  prosecutor  tried  to  slap  the 
defendant,  they  could  have  rendered  a  ver- 
dict, which  they  dldj  upon  the  theory  that 
the  provocation  given  to  the  defendant  was 
sufficient  to  arouse  an  irresistible  Impulse  of 
passion,  and  that  the  shooting  was  due  to 
a  sudden  beat  of  passion,  and  not  the  result 
of  malice.  This  would  have  authorized  a 
verdict  of  guilty  of  shooting  at  another. 
There  was  also  evidence  to  the  effect  that 
the  prosecutor  was  himself  armed,  and  at- 
tempted to  nse  a  weapon,  and  that  both 
parties  were  actuated  by  a  mutual  intent 
to  fight  This  likewise  would  have  authoriz- 
ed the  verdict  returned  by  the  Jury.  Be- 
sides, the  question  for  specific  intent  to  kill 
was  for  the  Jury.  Fallon  v.  State,  5  Ga. 
App.  €58,  63  S.  B:  806. 

In  our  view  of  the  evidence,  there  was  no 
error  In  refusing  a  new  trial. 

Judgment  affirmed. 

(S  Oa.  App.  430)  ■ 
WEBB  V.  STATE     (No.  2,799.) 
(Court  of  Appeals  of  Georgia.     Nov.  29,  1910.) 

(SyllabM  hv  the  Court.) 

1.  Cbiminai.  Law  (S  8^*)— TbiaI/— Dutt  to 
instbuct. 

Where  the  court  Instructs  the  Jury  that 
they  are  judges  of  the  facts,  they  need  not  he 
instructed  in  the  same  connection  that  they  art 
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also  judges  of  the  law,  if  in  the  general  charge 
as  a  whole  they  are  correctly  Instructed  as  to 
die  law. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1990-1995;  Dec.  Dig.  i 
822.*] 

2.  HouiciDE  a  309»)—Tbiai/— Instructions— 
CoouNO  Time. 

The  omission  to  insert  in  the  section  de- 
fining voluntary  manslaughter  the  statement 
that  the  jury  shall  In  all  cases  be  the  judges  of 
''cooling  time"  is  immaterial,  where  the  jury 
are  correctly  instructed  upon  the  subject  of 
voluntary  manslaughter  as  involved  under  the 
particular  facts  of  the  case  under  investigation, 
and  do  so  in  fact  find  the  defendant  guilty  of 
that  offense.  The  purpose  of  the  act  of  1890 
(Acts  1899,  p.  41)  was  to  leave  to  the  jury,  in- 
stead of  to  the  court,  the  determination  of  what 
was  sufficient  time  for  passion  to  cool,  and  the 
law  is  directed  entirely  to  the  end  of  having 
what  is  "cooling  time"  in  any  case  submitted  to 
the  jury,  and  in  a  case  where  the  matter  is  sub- 
mitted  to  the  jury  the  mere  fact  that  the  stat- 
ute is  not  repeated  to  them  affords  no  ground 
for  complaint. 

lEH.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  309.»] 

3.  Review  on  Appeal. 

The  court  did  not  err  in  charging  the  jury 
upon  voluntary  manslaughter.  While  there  was 
evidence  which  would  have  authorized  a  convic- 
tion of  murder,  the  evidence  as  to  mutual  intent 
to  fight,  and  that  the  killing  was  a  result  of  a 
sudden  heat  of  passion,  was  ample  to  authorize 
the  verdict  rendered  by  the  jury. 

4.  CsmiNAL  Law  (8  844*)- Wbit  of  Ebbob— 
Assionments  of  Ebbob— ScyFiciENCT  or 
Exception. 

Exceptions  which  merely  assign  error,  with- 
out specifically  pointing  out  the  specific  error 
complained  of,  cannot  be  considered. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2025;   Dec.  Dig.  i  844.*] 

6.  Cbiuinai.  Law  (ff  762,  786*)— Tbiai/— IN- 

STBUCnONS. 

To  say  to  the  jury  (in  charging  upon  the 
subject  of  defendant's  statement) :  ''No  penalty 
attaches  for  the  making  of  a  false  statement. 
It  goes'  to  you  for  your  consideration,  and  you 
can  give  to  it  such  weight  and  credit  as  you 
deem  it  is  entitled  to.  Tou  can  act  upon  it,  and 
acquit  the  defendant,  even  in  preference  to  the 
sworn  testimony,  if  you  desire  to  do  so;  or 
you  may  set  the  statement  aside  and  look  to  the 
sworn  testimony  in  your  search  for  the  truth." 
"Give  to  the  statement  of  the  defendant,  as  be- 
fore said,  such  weight  and  credit  as  you  deem 
it  is  entitled  to" — is  not  erroneous,  for  the  rea- 
son that  it  is  not  in  the  exact  language  of  the 
statute,  nor  for  the  reason  that  it  intimates  any 
opinion,  as  claimed,  that  the  sworn  testimony  is 
superior  or  equal  in  weight  to  the  statement  of 
the  defendant. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1731,  1750-1759,  1895-1901; 
Dec.  Dig.  i§  762,  786.*] 

Error  from  Superior  CJonrt,  Johnson  (coun- 
ty;   B.  T.  Rawllngs,  Judge. 

M.  J.  Webb  was  convicted  of  voluntary 
manslaughter,  on  a  charge  of  murder,  and 
he  brings  error.    Affirmed. 

Wm.  Faircloth,  for  plaintiff  In  error.  Al- 
fred Herrington,  SoL  Gen.,  and  Hines  &  Jor- 
dan, for  the  State. 

RUSSELL,  J.  Tbe  defendant  was  tried  in 
the  superior  court  of  Johnson  county  for  the 


offense  of  murder,  and  convicted  of  volun- 
tary manslaughter.  He  excepts  to  the  Judg- 
ment overruling  his  motion  for  new  trial. 
The  various  exceptions  presented  by  the  sev- 
eral grounds  of  motion  for  new  trial  are  so 
fully  referred  to  In  the  headnotes  that  an 
elaboration  of  these  points  In  a  lengthy 
opinion  would  serve  no  useful  purpose.  In 
regard  to  the  three  general  grounds  of  the 
motion  for  new  trial,  it  need  only  be  said 
that  the  evidence  fully  authorized  the  con- 
viction of  the  defendant  In  considering 
whether  the  jury  should  be  charged  upon  the 
subject  of  voluntary  manslaughter,  however, 
we  find  that  there  is  ample  evidence  to  sup- 
port the  view  that  the  killing  was  the  result 
jof  a  sudden  heat  of  passion,  and  that  the 
jury  found  that  the  interval  of  time  was  too 
short  for  this  passion  to  have  cooled. 

1.  In  the  motion  for  a  new  trial,  error  is 
assigned  because  the  judge  instructed  the 
jury  that  they  were  the  judges  of  the  facts, 
without  Instructing  them  In  the  same  con- 
nection that  they  were  also  judges  of  tbe 
law.  There  is  no  merit  In  this  exception; 
for,  under  rulings  of  the  Supreme  Court  too 
numerous  to  be  cited,  the  juries  are  judges  of 
the  law  only  in  a  qualified  sense  and  to  a 
limited  extent  They  are  judges  of  such  law 
only  as  the  trial  judge  may  g;ive  them  in 
charge  as  applicable  to  tbe  particular  case 
on  trial.  Where  a  judge  Instructs  the  jury 
that  they  are  tbe  Judges  of  the  facts,  and 
interferes  In  no  sense  in  their  prerogative  In 
this  regard,  and  correctly  instructs  them  as 
to  the  law,  the  defendant  cannot  complain. 

2.  In  tbe  present  case  ^e  judge  read  to 
the  Jury  sections  64  and  65  of  the  Penal  Code 
of  1805,  but  omitted  to  Include  in  section  65 
the  amendment  passed  by  the  (General  As- 
sembly in  1899  (Arts  of  1899,  p.  41),  by  which 
tbe  jurietr  were  made  the  judges  of  the  in- 
terval of  time  usually  denominated  as  "cool- 
ing time"  between  tbe  provocation  supposed 
to  arouse  Irresistible  passion  and  tbe  Inflic- 
tion of  the  mortal  wound.  Tlie  act  In  ques- 
tion was  not  passed  especially  for  the  pur- 
pose of  being  read  to  the  Jury,  Jiut  to  take 
away  from  tbe  judges  the  right  which  there- 
tofore bad  been  accorded  them  of  determin- 
ing as  a  matter  of  law  what  interval  was 
sufficient  for  tbe  impulses  of  passion  to  sub- 
side. "^ 

3.  As  we  have  already  remarked,  there 
was  evidence  which  authorized  tbe  charge  of 
the  court  upon  the  subject  of  voluntary  man- 
slaughter. -  Not  only  was  tbe  evidence  tend- 
ing to  show  that  tbe  whole  difficulty  was  tbe 
result  of  a  sudden  impulse  of  passion  arii>- 
ing  from  a  dispute  l)etween  two  brothers-in- 
law  over  a  division  of  a  crop,  but  the  testi- 
mony of  tbe  defendant  himself  tended  to 
show  that  the  deceased  had  brass  knucks, 
while  he  had  a  pistol,  and  that  both  parties 
were  eagerly  anxious  to  engage  in  tbe  flgbt 
If  the  defendant  shot  the  deceased  after  b* 
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bad  ceased  to  tight,  and  became  the  deceased 
bad  shortly  before  struck  him  with  brass 
knncks,  the  killing  would  be  TOluntary  man- 
slaaghter,  If  the  defendant's  shot  was  in- 
flnenced  only  by  the  heat  of  ungOTemable 
passion.  If  a  resentment  of  the  blow  al- 
ready giTen,  and  the  Jury  considered  the  In- 
terval sufficient  for  the  passion  to  have  cool- 
ed, the  killing  would  have  been  murder. 
That  the  Jury  took  the  view  which  was  more 
merciful  to  the  defendant,  .and  attributed  the 
shot  to  the  impulse  of  Irresistible  passion, 
rather  than  to  malice,  certainly  affords  the 
plaintiff  in  error  no  gfound  for  complaint 

4.  The  seventh  ground  of  the  amended 
motion  complains  that  the  court  erred  In 
giving  In  charge  section  73  of  the  Penal  Code 
of  1895,  In  that  he  confused  that  section  with 
the  law  of  Justifiable  homicide.  This  excep- 
tion presents  nothing  for  consideration,  be- 
cause the  specific  error,  if  any,  is  not  pointed 
out,  and  it  is  not  apparent  how  the  court 
confused  the  Jury  by  reading  the  section,  or 
how  he  confused  "said  section  with  the  law 
of  Justifiable  homicide." 

5,  6,  7.  All  of  the  other  exceptions  are  suf- 
ficiently dealt  with  in  the  headnotes.  The 
trial  seems  to  have  been  free  from  error, 
and  the  plaintiff  tn  error  cannot  complain 
that  the  Jury  preferred  that  view  of  the  tes- 
timony which  authorized  a  conviction  of  vol- 
untary manslaughter,  rather  than  other  tes- 
timony which  would  have  authorized  a  find- 
ing for  murder. 

Judgment  affirmed. 

(87  s.  a  322) 

BABFIBLD  v.   SOUTHERN  COTTON   OIL 
CO.  et  at 

(Supreme  Court  of  South  Carolina.     Dec.  1, 
1910.) 

1.  Venue  (f  22*)— Residence  of  Paetuis— 

CODKFENDANTS. 

Under  Code  CBv.  Proo.  1902,  |  148,  pro- 
viding that,  if  there  be  more  than  one  defend- 
ant the  action  may  be  tried  in  any  county  in 
which  one  or  more  of  the  defendants  reside  at 
its  commencement,  a  resident,  sued  with  a  for- 
eign cori>oration,  may  compel  the  case  to  be 
transferred  for  trial  to  the  county  of  his  resi- 
dence, if  the  venue  la  laid  in  any  other  county. 
UDi.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  i  35;   Dec.  Dig.  S  22.*] 

2k  Vence  (I  32*)— Residence  of  parties— 
Waives  of  Objections— Appeabancb— 
Sfecial  Appearance. 

Defendant's  special  appearance  and  answer 
to  the  merits  to  prevent  a  default  judgment, 
subject  to  his  rignts  under  notice  pre^ously 
given,  of  a  motion  to  transfer  the  case  to  the 
county  of  his  residence  for  trial,  was  not  a 
voluntary  submission  to  the  court's  jurisdiction 
or  a  waiver  of  his  right  to  urge  his  motion  to 
transfer. 

[Bid.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  49;   Dec.  Dig.  {  32.*] 

Appeal  from  Common  Pleas  Circuit  Court 

of  Lexington  County;  John  S.  Wilson,  Judge. 

Action  by  J.  J.  Barfleld  against  the  South- 


em  Cotton  OQ  Company  and  anuth^r.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Graham  &  Sturkle,  Eflrd  &  Dreher,  and 
Barnard  B.  Svans,  for  appellant  Mitchell 
&  Smith,  Mordecal  &  Gadsden,  and  Rutledge 
&  Hagood,  for  respondents. 

HYDEIOK,  J.  An  action  against  a  for- 
eign corporation  and  a  resident  of  this  state. 
In  which  the  venue  Is  laid  in  a  county  other 
than  that  of  the  resident  of  the  state,  should, 
on  his  motion,  be  transferred  to  the  county 
of  his  residence  for  trial.    Code,  {  146. 

When  an  action  is  brought  in  the  wrong 
cotmty,  answering  to  the  merits  to  keep  from 
being  adjudged  In  default  subject  to  the 
rights  of  defendant  under  notice  of  a  motion 
previously  given  to  transfer  the  case  to  the 
county  of  his  residence  for  trial,  is  not  a 
voluntary  submission  to  the  Jurisdiction  of 
the  court  or  a  waiver  of  his  right  to  press 
his  motion  for  an  order  transferring  the  case 
to  the  county  of  his  residence  for  trial 
where  the  appearance  Is  special  and  the 
right  to  make  such  motion  Is  expressly  re- 
served. Whaley  v.  Lawton,  53  S.  C.  580,  31 
S.  B.  660;  Rafleld  v.  RaUroad  Co.,  86  S.  G 
324,  68  S.  E.  631. 

Affirmed. 


(87  8.  C.  S40) 

OORB  V.  JOHNSON. 

(Supreme  Court  of   South  Carolina.     Dee.  6* 
1910.) 

RKPLEvm  (I  8*)— RioHi  TO  Possession  of 

Propebtt. 

A  plaintiff  delivering  bis  mule  and  note 
to  defendant  in  exchange  for  a  mule  of  defend- 
ant received  on  condition  that  plaintiff  may 
try  the  mule  for  a  week  and  return  it  if  it 
does  not  comply  with  representations  of  de- 
fendant may  demand  the  note  and  mule  de- 
livered to  defendant  on  tlie  mule  received  from 
defendant  not  conforming  to  the  representa- 
tions, and  may  maintain  claim  and  delivery 
therefor. 

[Bd.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  |  48;  Dec.  Dig.  {  8.*] 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Horry  County ;   Ernest  Gary,  Judge. 

Action  by  A.  C.  T.  Gore  against  A.  P. 
Johnson.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals. 
Reversed. 

L.  B.  Singleton,  for  appellant  H.  H. 
Woodward  and  W.  F.  Stackhouse,  for  re- 
spondent 

WOODS,  J.  In  this  action  of  claim  and 
delivery  the  circuit  court  sustained  a  demur- 
rer holding  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  allegation  of  the  complaint  on 
which  the  appeal  depends  is  as  follows :  "That 
on  or  about  said  day  said  plaintiff  entered 
into  contract  with  said  defendant  whereby 
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be  bartered,  excbanged,  and  delivered  tbc 
aboTe-descrl'bed  mule  to  tbe  said  defendant, 
and  his  certain  promissory  note  In  writing 
for  f 30,  dne  and  payable  on  the  15tb  day  of 
September,  A.  D.  1909,  In  exchange  for  an- 
other mule  which  be  then  received  from  the 
said  defendant  That  tbe  said  defendant 
guaranteed  the  mUle  which  he  delivered  to 
this  plaintiff  to  be  perfectly  soapd  and  free 
from  all  defects,  and  promised  and  agreed 
that  the  plaintiff  should  take  It  and  try  it 
for  one  week,  and  that  if  he  found  any  defect, 
or  If  it  should  not  fully  comply  with  all  bis 
representations,  and  tbe  said  plaintiff  should 
return  the  said  mule  to  him  witbin  tbe  ite- 
rlod  of  one  week,  and  demand  his  note  and 
mule  back,  be,  tbe  said  defendant,  would 
return  botb  tbe  said  note  and  the  mule  first 
above  mentioned  and  described.  That  this 
plaintiff  relied  upon  tbe  promises  and  repre- 
sentations of  the  said  defendant  in  making 
tbe  said  exchange.  That  plaintiff  found  the 
mule  which  he  received  from  tbe  defendant 
to  be  diseased  and  unsound  and  of  no  value. 
That  within  the  period  limited  this  plaintiff 
returned  tbe  said  mule  which  be  bad  receiv- 
ed from  said  defendant  to  the  defendant, 
and  tendered  tbe  same  to  him,  and  demanded 
from  blm  his  mule  and  tbe  said  note;  but 
that  the  said  defendant  failed  and  refused 
to  keep  his  covenants,  promises,  and  agree- 
ments, and  failed  and  refused  to  deliver  tbe 
said  mule  and  note,  and  still  refuses  to  de- 
liver  same,  and  still  unjustly  detains  the 
same  from  the  possession  of  this  plaintiff, 
to  his  damage  $200." 

This  was  an  allegation  of  a  conditional 
sale,  a  breach  of  the  condition,  a  contract 
on  the  part  of  tbe  defendant  to  return  the 
note  and  mule  upon  breach  of  the  condition, 
and  a  failure  to  comply  with  the  contract 
on  demand  of  the  plaintiff.  Upon  proof  of 
tbe  alleged  facts,  the  plaintiff  will  be  clearly 
entitled  to  recover  tbe  possession  of  the  note 
and  mule.  It  follows  that  tbe  circuit  court 
erred  in  sustaining  the  demurrer. 

It  is  tbe  Judgment  of  this  court  that  tbe 
judgment  of  tbe  circuit  court  be  reversed. 


(87  S.  C.  301) 

ANDREWS  ▼.   SUMTER  OOMMERCIAIj  & 
REAL  ESTATE  CO.  et  al. 

(Supreme  Court  of  South  Oarolina.    Dec.  1, 
1910.) 

1.  Appeal  and  Ebror  (|  477*)— Stat  of  Pbo- 
CEEDiNos— Stat  bt  Sufbeiee  Court  Jus- 
tice. 

While  a  Supreme  Court  Justice  has  discre- 
tionary power  to  stay  proceeding's  or  supersede 
an  order  of  the  trial  court  pending  an  appeal, 
such  power  should  be  exercised  with  great  cau- 
tion, and  only  when  it  clearly  appears  to  be 
necessary  to  prevent  irreparable  injury  or  a  mis- 
carriage of  justice. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2247-2249;  Dea  Dig.  § 
477.»] 


2.  iRjuRcnoN  (S  211*)— Acts  BRJoimD  — 

Completed  Acts. 

While  an  act  already  completed  will  ordi- 
narily not  be  enjoined,  further  proceedings  under 
such  act  may  be  enjoined,  so  that,  while  an  in- 
junction against  the  execution  of  a  deed  did  not 
affect  its  execution  where  it  was  already  exe- 
cuted when  the  injunction  was  issued,  it  was  ef- 
fective to  prevent  the  grantee  from  taking  pos- 
session thereunder. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  211.*] 

3.  Cobpobations  (8- 182*)— Cow vetances— Va- 
liditt— Fbaud  of  Minobitt  Stockuoldebs, 

A  deed  to  corporate  property,  caused  to  be 
executed  by  the  major^  stockholders  for  per- 
sonal gain  to  the  injury  of  tbe  corporation  and 
minority  stockholders,  is  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  182.»] 

4.  Appeai.  and  Ebrob  (|  458*)  —  Teufobabt 
Injunction— Supebsedeas  bt  Bond. 

Where  suit  was  brought  against  a  corpo- 
ration and  the  majority  stockholders  to  restrain 
the  sale  of  corporate  property  in  fraud  of  mi- 
nority stockholders,  defendant  bad  no  right  to 
have  an  order  restraininj;  the  grantee  from  tak- 
ing possession  or  interfering  with  it,  and  prohib- 
iting the  disposition  of  any  money  or  property 
of  the  corporation,  superseded  pending  appeal 
by  the  giving  of  a  bond  with  securi^  to  preserve 
the  status  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Dec  Dig.  i  458.*]         ^ 

5.  Appeal  and   Ebbob  ({  920*)  —  Review -• 
Scope. 

Where  an  appeal  from  a  restraining  order 
was  made  solely  upon  tbe  complaint  and   the 
order,  the  questions  raised  on  the  appeal  must      i 
be  considered  as  if  the  allegations  of  tbe  com- 
plaint were  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3717;   Dec.  Dig.  {  920.*] 

&  Injunction  (|  158*)— Tkmpobabt  Injunc- 
tion. 

An  injunction  restraining  certain  acts  "un- 
til tbe  further  order  of  the  court"  was  only  a 
temporary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  i  341;  Dec.  Dig.  {  158.*] 

7.  Injunction  (|  110*)- Perpetual  Injuno- 
TioN— Injunction  in  Chambers. 

A  circuit  judge  has  no  authority  to  grant 
a  perpetual  injunction  at  chambers,  except  by 
consent 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  110.*) 

8.  Injunction  (J  143*)- Tempobabt  Injunc- 
tion—Ex  Parte  Application. 

Code  Civ.  Proc.  1902,  §  239,  authorizes  a 
circuit  judge  to  grant  an  injunction.  Section 
242  prohibits  an  injunction  after  answer,  unless 
upon  notice  or  upon  an  order  to  show  cause,  but 
provides  that  in  such  case  defendant  may  be 
restrained  until  decision  on  the  application  for 
tbe  injunction.  Section  244  provides  that  de- 
fendant may  be  restrained  pending  the  hearing 
of  an  order  to  show  cause  why  the  injunction 
should  not  be  granted,  and  section  246  provides 
that,  if  the  injunction  be  granted  without  notice, 
defendant  may  at  an^  time  before  trial  apply 
to  vacate  or  modify  it.  Held  that  unless  tbe 
statute  specifically  requires  notice,  a  circuit 
judge  may  grant  a  temporary  injunction  at 
chambers  on  an  ex  parte  application. 

[Ed.  Note. — For  other  cases,  see  Injtmction, 
Cent.  Dig.  §  315 ;   Dec.  Dig.  J  143.*] 
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d.  iNJUNcrwN  {§  148*)— Temporary  Ihjttho- 

■noN— Bond— Sufficiency. 

Minority  stockholders  of  a  real  estate  cor- 
poration sum?  to  restrain  the  corporation  and 
majority  stockholders  from  selling  realty  in 
fraud  of  plaintiffs'  rights  were  only  required  to 
give  the  bond  called  for  by  Code  Civ.  Proc. 
1902,  S  245,  forbidding  an  Injunction  to  suspend 
the  ordinary  business  of  a  corporation,  unless 
plaintiff  give  a  written  undertaking  with  two 
sureties  conditioned  to  pay  all  damages  not  ex- 
ceeding the  sum  mentioned  in  the  undertaking, 
which  the  corporation  may  sustain  by  the  in- 
junction, and  were  not  required  to  give  a  bond 
based  in  amount  upon  the  value  of  the  corporate 
assets. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  t  148.*) 

10.  Appeal  and  Ebbor  (J  671*)— QuEsnoNB 
FOR  Decision — Questions  Not  Raised. 

In  a  suit  to  restrain  majority  stockholders 
and  a  corporation  from  disposing  of  corporate 
property  in  fraud  of  minority  stockholders,  al- 
leged error  in  the  restraining  order  in  prevent- 
ing the  corporation  from  paying  from  its  funds, 
obligations  due,  and  about  to  become  due  will 
not  be  considered  on  appeal  where  it  does  not 
appear  from  the  record  that  there  were  any 
nich  obligations  due  or  about  to  become  due. 

[E5d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2867-2872;  Dec.  Dig.  i 
671.»] 

11.  Corporations  (}  182*)  — Injury  to  Mi- 
nority Stockholders  —  Remedy  —  Injunc- 
tion. 

Equity  will  interfere  to  prevent  the  majori- 
ty of  corporate  stockholders  from  disposing  of 
corporate  property  to  one  of  their  numbers  for 
a  grossly  inadequate  price,  in  fraud  of  the  mi- 
nority stockholders. 

[EH.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  68&-690;  Dec.  Dig.  §  182. »] 

12.  Appeal  and  IQbbob  (J  666*)— Pbepaba- 
TiON  OP  Case. 

Supreme  Court  Rule  5  (33  S.  E.  vii),  pro- 
Tiding  that,  in  preparing  the  ease  for  argument 
in  the  Supreme  Court,  the  "case,"  if  written, 
must  be  written  as  it  would  read  after  amend- 
ments are  allowed  or  incorporated,  and  that  It 
is  not  sufficient  to  set  out  the  proposed  amend- 
ments with  a  statement  as  to  which  of  them 
have  been  allowed,  was  not  complied  with  where 
the  proposed  amendments,  the  allowance  and 
disallowances  by  appellants'  attorneys,  together 
with  the  reasons  therefor,  and  the  order  set- 
tling the  case,  are  set  out  separately;  the  rea- 
sons for  the  allowance  and  disallowance  of  the 
amendments  not  even  being  proper  in  the  print- 
ed case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  566.*] 

13.  Appeal  and  Error  (|  566*)  —  Printed 
Case. 

Except  on  appeal  from  an  order  settling  a 
case,  the  Supreme  Court  will  assume  that  the 
proposed  case  is  the  "agreed"  or  "settled"  case, 
and  that  all  corrections  and  amendments  have 
l)een  properly  inserted  therein  as  required  by 
Supreme  Court  Rule  5  (33  S.  £X  vii),  unless  spe- 
cial permission  is  obtained  to  otherwise  present 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  566.*] 

14.  Appeal  and  E^rbob  (§}  631,  633*)— Dis- 
missal—Failure  TO  Comply  with  Court 
Rules. 

Respondent  may,  by  motion  in  the  Supreme 
Conrt,  compel  appellant  to  have  the  case  print- 


ed as  required  by  the  statutes  and  court  rules, 
or  have  it  dismissed  for  failure  to  do  so. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $i  2766-2774;  Dec.  Dig.  SS 
631.  633.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   John  S.  Wilson,  Judge. 

Action  by  W.  T.  Andrews  against  the  Sum- 
ter Commercial  A  Real  Estate  Company  and 
others.  From  an  injunction  decree  and  an 
order  of  a  Supreme  Court  justice,  supersed- 
ing and  modifying  such  decree,  defendants 
appeal.    AflSrmed. 

L^  &  Molse,  for  appellants.  L.  D.  Jen- 
nings, for  respondent. 

HTDRICK,  J.  The  plaintiff,  a  minority 
stockholder  of  the  defendant  corporation, 
Sumter  Commercial  &  Real  Estate  Company, 
brought  this  action  to  enjoin  the  sale  of  the 
real  estate  of  the  corporation  to  El  B.  Wil- 
son, another  of  the  stockholders. 

The  allegations  of  the  complaint  are  that 
the  company  owns  a  lot  in  the  dty  of  Sum- 
ter, with  bnildlngs  thereon,  worth  over  $20,- 
000 ;  that  defendant  Thomas  Wilson,  having 
previously  bought  a  majority  of  the  stock, 
had  himself  and  his  codefendants  elected 
directors  and  officers  of  the  company  at  the 
last  annual  meeting  of  the  stockholders,  held 
December  20,  1009;  that  the  newly  elected 
president  offered  a.  resolution  that  said  lot 
be  sold  to  the  defendant  E.  R.  Wilson,  who  Is 
a  stockholder  and  a  son  of  said  Thomas  Wil- 
son, for  $18,000;  that  plaintiff  protested,  be- 
cause M:he  price  was  grossly  inadequate,  and 
himself  offered  to  give  $20,000  for  it,  which, 
being  refused,  he  offered  a  resolution  that  it 
be  sold  at  public  auction  to  the  highest  bid- 
der, but  his  resolution  was  rejected,  and  the 
one  proposed  by  the  president  was  adopted 
against  his  protest  He  further  alleges  that 
the  action  of  the  majority  was  in  further- 
ance of  a  scheme  of  Thomas  Wilson  to  pro- 
cure for  himself,  through  the  agency  of  his 
son,  the  said  lot  at  a  grossly  Inadequate  price 
to  the  detriment  of  the  company,  and  in 
fraud  of  the  rights  of  the  minority  of  the 
stockholders.  Upon  the  verified  complaint. 
Judge  Wilson  granted  a  preliminary  Injunc- 
tion, enjoining  the  defendants  until  the  fur- 
ther order  of  the  court  from  conveying  said 
real  estate  to  the  defendant  E.  R.  Wilson,  or 
any  other  person,  and  from  disposing  of  any 
of  the  money  or  property  of  the  corporation, 
and  also  enjoining  E.  R.  Wilson  from  taking 
possession  of  said  real  estate,  or  in  any  man- 
ner interfering  with  it  From  this  order, 
which  was  granted  at  chambers  on  December 
21,  1009,  on  the  ex  parte  application  of  the 
plaintiff,  the  defendants  appealed.  After  fil- 
ing the  return  In  this  court  the  defendants 
moved  before  Mr.  Justice  Woods,  on  verified 
petition  and  affidavits  and  notice  to  plaintiff, 
for  an  order  staying  or  modifying  the  order 
of  the  circuit  Judge.    On  hearing  the  motion, 
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Mr.  Justice  Woods  passed  an  order  super- 
seding and  modifying  Judge  Wilson's  order 
In  the  following  particulars :  "That  the  of- 
ficers of  the  corporation  do  proceed  in  the 
conduct  of  its  business  affairs  in  the  matter 
of  payment  of  taxes,  fire  Insurance  premiums, 
Interest  on  bonded  Indebtedness,  and  the 
principal,  if  the  same  be  due,  and  in  all  re- 
spects conduct  in  the  usual  way  the  business 
of  said  corporation,  except  that  all  matters 
relating  to  the  attempted  sale  of  the  realty 
and  distribution  of  the  funds  of  the  corpo- 
ration be  left  for  the  further  determination 
of  the  court."  From  this  order,  the  defend- 
ants also  appealed,  alleging  error  In  refus- 
ing to  wholly  supersede  the  order  of  Judge 
Wilson. 

While  the  Justice  of  this  court  has  the 
power,  to  be  exercised  at  bis  discretion,  to 
stay  proceedings  or  to  supersede  an  order  of 
a  circuit  judge  pending  an  appeal  to  this 
court  (State  v.  Rice,  67  S.  O.  236,  46  S.  E. 
153,  and  cases  cited),  it  Is  a  power  which 
should  be  exercised  with  great  caution  and 
circumspection,  and  only  to  the  extent  clear- 
ly made  to  appear  to  be  necessary  to  prevent 
irreparable  injury  or  a  miscarriage  of  Jus- 
tice. Otherwise  a  single  Justice  would  as- 
sume and  exercise  the  jurisdiction  which  Is 
vested  by  the  Constitution  and  statutes  only 
in  the  Supreme  Court 

The  defendants  contend  that,  when  It  was 
made  to  appear  to  Mr.  Justice  Woods,  as  It 
was,  that  the  deed  was  actually  executed 
and  delivered  and  filed  for  record  on  the 
evenlns^  of  December  20th,  the  day  Of  the 
stockholders'  meeting,  and  the  day  before 
Judge  Wilson's  order  was  granted,  it  was' 
error  to  refuse  to  supersede  Judge  Wilson's 
order  enjoining  its  execution,  and  enjoining 
the  defendant  B.  R.  Wilson  from  taking  pos- 
session under  it.  While  it  Is  true  that  the 
court  will  not  ordinarily  undertake  to  en- 
join an  act  that  has  already  been  completed, 
it  may  enjoin  any  further  proceedings  under 
such  an  act  Therefore,  as  the  deed  was 
executed  before  Judge  Wilson's  order  was 
signed,  bis  Injunction  did  not  afTect  the  act 
of  execution,  but  if  the  grantee  had  not  tak- 
en possession,  the  injunction  was  effective  to 
prevent  him  from  doing  so.  The  defend- 
ants' contention  also  assumes  the  validity  of 
the  deed,  which  Is  the  vital  fact  In  issue. 
If  the  power  of  the  majority  was  exercised 
for  the  personal  gain  of  one  of  their  number 
to  the  detriment  of  the  corporation,  and  in 
fraud  of  the  rights  of  the  minority,  the  ex- 
ercise of  the  power  was  void,  and  the  deed 
executed  under  It  falls  with  It  The  conten- 
tion that  Judge  Wilson's  order,  in  effect 
ousted  the  defendant  B.  R.  Wilson  from  the 
possession  of  the  property  and  transferred  It 
to  another,  cannot  be  sustained,  because  It 
was  not  made  to  appear  that  he  had  taken 
actual  possession  of  the  property  btfore  the 
order  was  served  upon  him. 

It  is  next  contended  that  the  order  of  the 
circuit  court  should  have  been  superseded 


upon  the  offer  of  defendants  to  give  bond 
with  security  to  preserve  the  status  of  the 
property,  and  pay  all  damages  to  the  plain- 
tiff by  reason  of  the  order  of  supersedeas. 
The  defendants  bad  no  right  to  such  an  or- 
der. The  order  of  Judge  Wilson  was.  suttl- 
clent  to  preserve  the  status  of  the  property 
in  BO  far  as  the  attempted  sale  of  it  and  the 
distribution  of  the  funds  of  the  corporation 
were  concerned,  and  in  all  other  respects  it 
was  superseded.  As  the  .other  grounds  of 
appeal  from  the  order  of  Mr.  Justice  Woods 
involve  the  same  points  that  are  made  by 
the  exceptions  to  the  order  of  Judge  Wilson, 
they  will  be  considered  in  disposing  of  those 
exceptions. 

The  appeal  from  Judge  Wilson's  order  is 
based  solely  upon  the  complaint  and  the  oiv 
der.  Therefore  that  branch  of  the  appeal 
must  be  considered  as  If  the  allegations  of 
the  complaint  were  admitted  to  be  true.  A 
number  of  the  exceptions  are  based  upon  the 
mistaken  assumption  that  the  order  Is  per- 
manent and  perpetual.  By  its  terms  It  la 
made  temporary.  The  words  are :  "That  the 
defendants  be,  and  they  are  hereby,  restrain* 
ed  and  enjoined,  until  the  further  order  of 
the  court"  etc.  The  words,  "until  the  fur- 
ther order  of  the  court"  Indicate  clearly 
that  the  order  was  Intended  only  as  a  pre- 
liminary of  the  temporary  Injunction.  They 
would  be  Inappropriate  in  a  perpetual  In- 
junction. This  disposes  of  those  exceptions 
which  make  the  point  that  a  circuit  judge 
has  no  jurisdiction  at  diambers  and  without 
notice  to  grant,  a  perpetual  Injunction.  In- 
deed, he  has  no  jurisdiction  to  grant  such  an 
injunction  at  chambers  at  all,  except  by  con- 
sent A.  0.  lii  R.  R.  Co.  V.  Molse.  85  S.  a 
530,  67  S.  B.  785.  But  except  In  those  cases 
in  which  the  statutes  specifically  require  no- 
tice to  be  given,  it  cannot  be  denied  that  a 
circuit  Judge  has  power,  at  chambers,  on  an 
ex  parte  application,  to  grant  a  temporary 
order  of  injunction.  Code  Civ.  Proc  1002, 
{f  239,  242,  244,  246;  Meinhard  v.  Young- 
blood,  37  S.  O.  327,  15  S.  EL  947 ;  Jordan  v. 
Wilson,  69  S.  a  256,  48  S.  E.  224.  The  de- 
fendants could  have  moved  before  Judge  Wil- 
son to  vacate  or  modify  bis  order.  Code  Civ. 
Proc.  1902,  {  246. 

The  next  exception  complains  that  a  bond 
based  In  amount  upon  the  value  of  the  as- 
sets of  the  corporation  was  not  required.  We 
know  of  no  statute,  and  none  has  been 
brought  to  our  attention  by  appellants'  at- 
torneys, requiring  that  such  a  bond  shall  be 
given.  The  provisions  of  section  246  of  the 
Code  are  applicable  to  this  case,  and  plain- 
tiff was  required  to  give  bond  as  provided  in 
that  section. 

Error  is  assigned,  in  that  the  order  pre- 
vents the  corporation  from  paying  out  its 
funds  for  insurance  premiums,  taxes,  and 
other  obligations  due  and  about  to  become 
due.  There  is  nothing  in  the  record  upon 
which  this  branch  of  the  appeal  is  considered 
upon  which  these  exceptions  can  be  based. 
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It  does  not  appear  that  any  such  obligations 
were  due  or  about  to  become  due. 

Finally,  it  Is  contended  that  the  complaint 
states  no  ground  upon  wblcb  the  Jurisdiction 
of  the  court  of  equity  can  be  invoked.  We 
think  there  can  be  no  doubt  that  when  it  Is 
alleged  that  the  majority  of  the  stockholders 
of  a  corporation  are  about  to  exercise  their 
power  to  dispose  of  the  property  of  the  cor- 
poration to  one  of  their  number  at  a  gross- 
ly Inadequate  price  to  the  Injury  of  the  cor- 
poration, and  in  fraud  of  the  rights  of  the 
minority  of  the  stockholders,  a  case  is  stated 
which.  It  proved,  calls  for  the  interference 
of  a  court  of  equity.  In  Sage  v.  Culver,  147 
N.  T.  247,  41  N.  E.  514,  it  Is  said:  "When  a 
trustee  or  the  officer  or  director  of  a  corpora- 
tion deals  with  himself  as  an  Individual,  or 
in  the  character  of  a  trustee,  director,  or  of- 
ficer of  another  corporation  with  respect  to 
the  funds,  securities,  or  property  of  the  cor- 
poration, the  transaction  is  at  least  open  to 
question  by  the  corporation,  or,  in  a  proper 
case,  by  its  stockholders;  and  the  trustee  is 
bound  to  explain  the  transaction  and  show 
that  the  same  was  fair,  and  that  no  undue 
advantage  has  been  taken  by  him  of  his  po- 
sition for  his  own  advantage  of  some  other 
corporation  in  which  he  has  an  Interest. 
When  It  can  fairly  be  gathered  from  all  the 
allegations  of  a  complaint  that  the  officers 
and  directors  of  a  corporation  have  made  use 
of  relations  of  trust  and  confidence  in  order 
to  secure  or  promote  selfish  Interests,  enough 
is  then  averred  to  set  a  court  of  equity  in 
motion,  and  to  require  an  answer  from  the 
defendants  In  regard  to  facts.  When  it  ap- 
pears that  the  trustee  or  officer  has  violated 
the  moral  obligation  to  refrain  from  placing 
himself  in  relations  which  ordinarily  produce 
a  conflict  tetween  self-interest  and  integri- 
ty, there  Is  in  equity  a  presumption  against 
the  transaction,  which  he  Is  required  to  ex- 
plain." The  foregoing  quotation  is  cited  with 
approval  in  Stahn  v.  Catawba  Mills,  31  S.  B. 
498,  53  S.  C.  519.  In  2  High  on  Injunctions, 
{  1203,  the  author  says :  "The  protection  of 
rights  of  shareholders  in  incorporated  com- 
panies against  the  improper  or  illegal  action 
of  other  shareholders,  or  of  the  officers  of  the 
company,  is  a  favorite  branch  of  the  jurisdic- 
tion of  equity  by  Injunction.  And  It  may  be 
asserted,  as  a  general  rule,  that  courts  of 
equity  may  enjoin  in  behalf  of  the  stockhold- 
ers of  an  incorporated  comt>any  any  improp- 
er alienation .  or  disposition  of  the  corporate 
property  for  other  than  corporate  purposes, 
and  will  restrain  the  commission  of  acta 
which  are  contrary  to  law  and  tend  to  the 
destruction  of  the  franchise  as  well  as  the 
Improper  management  of  the  business  of  the 
company,  or  a  wrongful  diversion  of  Its 
funds  or  from  depriving  plaintiff  of  his 
rights  as  a  corporator.  And  in  such  case 
equity  may  grant  relief  at  the  suit  of  a  single 
stockholder."     "This  right  of  action  arises 


where  the  majority  of  the  shareholders  in 
control  of  the  corporation  are  pursuing  a 
course  of  action  which  Is  plainly  oppressive 
to  the  minority  and  in  fraud  of  their  rights; 
where  the  directors  and  officers  are  acting, 
not  in  faithful  discharge  of  their  trust,  but 
are  perverting  their  official  powers  to  their 
own  personal  gain  and  benefit,  and  In  fraud 
of  the  rights  of  the  shareholders;  where  the 
managers  and  a  majority  of  the  shareholders 
are  diverting  the  assets  of  the  corporation 
from  their  legitimate  purposes  to  their  own 
use  and  benefit;  where  the  assets  of  the  cor- 
poration have  been  fraudulently  diverted  in- 
to the  hands  of  individual  shareholders."  10 
Cyc.  967.  We  desire  to  call  attention  of  coun- 
sel to  the  fact  that  the  "case,"  as  prepared 
for  the  hearing  of  the  appeal  herein  from 
the  order  of  Mr.  Justice  Woods,  does  not 
conform  to  the  requirements  of  rule  6  of 
this  court  (83  S.  B.  vll),  which  provides :  "In 
the  preparation  of  the  'case'  for  argument  In 
this  court,  where  amendments  have  been  pro- 
posed and  allowed,  the  'case'  must  be  print- 
ed; or  in  a  case  where  printing  Is  dispensed 
with,  must  be  written,  as  It  would  read  after 
the  amendments  allowed  are  incorporated; 
and  It  will  not  be  sufficient  to  set  out  the 
proposed  amendments  with  a  statement  as 
to  which  of  them  have  been  allowed."  The 
proposed  amendments,  the  allowance,  and 
disallowances  thereof  by  appellants'  attor- 
neys, together  with  the  reasons  therefor 
(which  certainly  have  no  proper  place  in  the 
printed  "case"),  and  the  order  settling  the 
case,  are  all  set  out  separately.  The  court 
has  not  taken  the  trouble  to  arrange  the 
case  in  proper  order.  On  hearing  an  appeal, 
the  court  will  assume  that  the  proposed  case 
is  the  "agreed"  or  "settled"  case  (except  on 
appeal  from  an  order  settling  a  case),  and 
that  all  corrections  and  amendments  have 
been  properly  made  and  Inserted  therein  in 
their  proper  place  as  required  by  the  rule, 
unless  the  case  is  allowed  to  be  presented 
otherwise  by  special  leave  of  the  court.  The 
respondent  may  by  motion  addressed  to  this 
court  compel  the  appellant  to  have  his  appeal 
perfected  and  the  case  printed  In  the  manuA 
prescribed  by  the  statutes  and  rules  of  court, 
or  have  It  dismissed  for  failure  to  do  so. 
Crosswell  v.  Ass'n,  51  a  C.  221,  28  S.  E.  402; 
Baker  v.  Irvine,  82  S.  C.  293,  40  S.  E.  672. 
Both  orders  appealed  from  are  affirmed. 

WOODS,  J.,  did  not  sit  in  this  case. 


Cl£3  N.  C.  636) 
HORNER  V.  OXFORD  WATER  &  ELEC- 
TRIC CO. 


(Supreme   Court  of  North  Carolina. 
1910.) 


Dec   7, 


1.  Blbotricttt  ({  11*)— Municipal  Rbottla- 
TioN— Chabges  foe  Electbic  laOHT. 

Where  a  company  dedicates  its  property  to 
the  public  service,  it   becomes   the   subject   of 
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reasonable  regulation  and  control  for  tbe  public 
benefit  by  the  public  agencies  properly  dengnat- 
ed  for  the  purpose,  and  a  cil7  may  fix  a  rea- 
sonable maximum  charge  for  electric  light  fur- 
nished by  a  company  operating  in  the  city  un- 
der an  ordinance  thereof. 

[E<d.  Note.— FV>r  other  cases,  see  Electricity, 
Dec.  Dig.  I  ll.»] 

2.  Blectbicitt  (S  11*)— Pubuo  Sebvicx  Com- 
panies—Onifobmity  OF  Rates. 

Charges  of  an  electric  light  company  even 
when  the  maximum  rates  are  established  by  the 
municipality  by  tbe  ordinances  under  which  the 
company  operates  must  be  reasonable  and  with- 
out discrimination  as  between  citizens  receiv- 
ing the  same  service,  and,  in  the  absence  of 
more  specific  legislative  regulations,  the  rates 
may,  under  some  circumstances,  be  made  the 
subject  of  judicial  scrutiny  and  controL 

[Ed.  Note.— For  other  cases,  see  EUectricity, 
Dec.  Dig.  S  11.*] 

8.  EJlbctmcitt  (I  11*)— Okdinances— Regu- 
i^ATioN  OF  Rates  fob  Electbio  Lionxs. 
A  city  ordinance  under  which  an  electric 
light  company  operated  provided  that  tbe  com- 
pany might  charge  "the  following  maximum 
rate  for  light  and  power  furnished  by  them," 
and  that  the  flat  rates  might  be  collected  m 
advance,  and  the  meter  rates,  monthly,  after 
service.  Held,  that  tbe  metliod  of  payment  un- 
der the  ordinance  whether  on  the  basis  of  a 
flat  rate  or  a  meter  rate  is  to  be  determined 
by  the  contract  of  the  parties,  and  the  com- 
pany could  discontinue  the  flat  rate  service,  and 
compel  consumers  to  i>ay  for.  metered  service. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  ll.»] 

Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Court,  GraiiTlUe 
County.;    Lyon,  Judge. 

Action  by  Jerome  C.  Homer  against  the 
Oxford  Water  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  action  was  instituted  by  plaintiff, 
head  and  proprietor  of  a  prominent  and  suc- 
cessful boarding  school  for  boys,  to  restrain 
defendant  company  from  shutting  off  the 
current  of  electricity  supplying  lights  for 
said  school.  The  matter  In  dispute  was  re- 
ferred by  order  of  court,  and  on  the  hearing 
before  the  referee  It  was  made  to  appear: 
That  defendant  company,  as  assignee  of  one 
lyfllnepr,  was  engaged  in  operating  an  elec- 
tric plant  and  supplying  lights  for  the  citi- 
zens of  Oxford  under  an  ordinance  which 
had  been  duly  ratifled  by  a  vote  of  the  elec- 
tors of  the  town,  and  in  which  it  was,  among 
other  things,  provided.  In  section  6:  "That 
said  H.  L.  Milner,  his  successors  and  assigns, 
may  charge  and  collect  the  following  max- 
imum rates  for  light  and  power  furnished  by 
them,"  and,  further,  that  the. flat  rates  may 
be  collected  monthly  and  quarterly,  in  ad- 
vance, and  the  metered  rates  monthly,  after 
service.  Then  followed  speciflcations  for 
light  for  flat  rates,  making  a  difference  be- 
tween the  charges  for  domestic  and  commer- 
cial purposes,  and  also  "maximum  rates  for 
meter  charges."  That  shortly  after  the  per- 
formance of  the  contract  was  entered  on. 


plaintiff,  having  had  bis  house  wired  and 
proper  appliances  installed,  entered  into  a 
contract,  obtaining  electricity  at  the  meter 
rate,  and  same  was  furnished  and  used  for 
some  time  at  meter  rate.  That  plaintiff, 
having  become  dissatisfied  with  the  charges 
made  against  him,  chiefly  by  reason  of  al- 
leged irregularities  as  to  amount,  notified 
tbe  company  that  he  would  no  longer  accept 
lights  at  the  meter  rate,  and  tendered  the 
amount  due  for  schedule  for  flat  rates.  De- 
fendant declined  to  enter  into  this  arrange- 
ment and  threatened  to  shut  off  the  light 
supplied  the  school,  unless  the  charges  for 
meter  rate  were  paid  according  to  the  con- 
tract stipulations.  The  reason  for  this  re- 
fusal is  set  forth  in  a  separate  finding,  as 
follows:  "In  reply  to  said  statement,  said 
Robert  Foster  Carbutt,  superintendent  of 
Oxford  Water  &  Electric  Company,  informed 
plaintiff  that:  'We  could  not  give  him  a  flat 
rate  running  24  hours,  and  that  we  wanted 
to  keep  up  the  24-hour  service,  and  it  would 
be  impossible  for  us  to  give  flat  rates  under 
continuous  service" — it  appearing  that,  when 
the  ordinance  was  passed  and  service  entered 
on,  electricity  was  only  supplied  for  12  hours. 
It  appeared  further  in  evidence  on  the  part 
of  plaintiff  that,  prior  to  the  notice  given  by 
plaintiff,  the  charges  per  month  were  very  ir- 
regular, and  had  greatly  Increased  in  amount 
without  Just  or  satisfactory  reason.  De' 
fendant  offered  evidence  tending  to  show 
that  tbe  first  meter  put  in  was  inaccurate, 
but  that  this  meter  bad  soon  been  taken  out 
and  a- new  and  correct  meter  installed;  that 
all  charges  In  difference  affecting  this  litiga- 
tion were  estimated  by  the  correct  meter; 
that  Yhe  amount  of  electricity  consumed  at 
the  school  Increased  by  reason  of  the  larger 
number  of  students  and  the  greater  number 
of  hours  lights  were  kept  burning.  There 
was  further  testimony  offered  and  set  out 
in  case  on  appeal  as  follows:  "It  was  In 
evidence  on  tbe  part  of  defendant  that  the 
first  meter  which  was  Installed,  and  which 
was  taken  out  In  May,  1907,  ran  too  slow. 
It  was  also  In  evidence  on  the  part  of  tbe 
defendant  that  the  meter  which  was  Installed 
in  September,  1907,  and  which  has  remained 
there  ever  since,  was  correct  It  was  also 
in  evidence  that  since  May,  1907,  no  flat  rate 
contract  has  been  made,  and  that  since  June, 
1908,  no  one  has  been  furnished  with  elec- 
tric lights  except  by  meter  rates,  but  that. 
befoi;e  this  action  was  commenced,  the  de- 
fendant was  furnishing  the  hotel  and  other 
nrlvate  parties  at  flat  rates.  There  was  evi- 
dence that  it  would  bankrupt  the  company 
to  be  compelled  to  furnish  all  of  Its  custom- 
ers at  flat  rates.  There  was  evidence  tliat 
no  company  in  North  Carolina  now  furnishes 
electricity  at  flat  rates,  and  that  the  meter 
rate  Is  the  only  fair  and  equitable  method 
of   furnishing  electricity,   and  that   it  has 
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been  generally  adopted  all  over  ttae  country. 
It  further  appeared  in  evidence  that  the 
plaintiff  was  burning  his  lights  on  an  aver- 
age of  from  3  to  5  hours  a  night  (Mr.  Homer 
testified  3V^  hours  on  an  average  during  the 
fi  months  school),  while  an  ordinary  dwelling 
house  burned  Its  lights  on  an  average  from 
%  to  %  of  an  hour  ei^ch  per  night."  It  was 
found  by  the  referee  that  the  charge  against 
plaintiff  was  according  to  specifications  of 
the  ordinance  as  to  meter  rates,  and  was  a 
reasonable  charge  for  electricity  consumed. 
The  referee  held  that  under  the  franchise  the 
plaintiff  had  the  right  at  his  election  to 
change  from  the  meter  to  the  flat  rate,  and 
that  the  charge  should  be  estiuiated  against 
plaintiff  as  for  commercial  purposes,  and 
that  the  injunction  should  be  made  perpet- 
ual forbidding  defendant  from  shutting  off 
light  for  nonpayment  of  the  meter  rates. 
On  the  hearing  before  the  lower  court,  the 
ruling  Tvas  reversed  as  to  the  right  of  plain- 
tiff to  make  the  change;  the  court  holding 
that  defendant  company  had  the  option  to 
charge  its  patrons  either  for  flat  or  meter 
rates  and  entered  judgment  that  the  injunc- 
tion be  dissolved,  and  plaintiff  excepted  and 
appealed. 

Graham  &  Devin  and  B.  S.  Royster,  for 
appellant     John  W.  Hinsdale,  for  appellee. 

HOKB,  J.  We  are  of  opinion  that  the 
Judge  below  has  correctly  construed  the  con- 
tract or  ordinance,  and  that  the  rights  of 
the  parties  thereunder  have  been  properly 
determined.  The  defendant  company  having 
dedicated  Its  property  to  the  public  service, 
It  thereby  became  the  subject  of  reasonable 
regulation  and  control  for  the  public  bene- 
fit and  by  the  public  agencies  properly  des- 
ignated for  the  purpose.  Subject  to  this 
principle,  the  municipal  corporation  had  the 
power  to  fix  upon  a  maximum  charge  rea- 
sonable in  its  terms,  and  which  defendant 
would  have  no  right  to  disregard.  Even 
with  such  maximum  rates  properly  estab- 
lished, our  decisions  are  to  the  effect  that 
the  charges  must  be  reasonable  and  without 
discrimination  as  between  citizens  receiving 
the  same  kind  and  degree  of  service,  and 
that,  in  the  absence  of  more  speciflc  legisla- 
tive regulation  the  rates  may  under  some 
circumstances  be  made  the  subject  of  Judi- 
cial scrutiny  and  control.  Orlflln  v.  Water 
Co.,  122  N.  C.  206,  30  S.  E.  319,  41  L.  R.  A. 
240;  Rushville  v.  Gas  Co.,  132  Ind.  575,  28 
N.  B.  853,  15  L.  R.  A.  321.  It  is  shown  that 
the  charge  made  against  plaintiff  in  this 
instance  according  to  meter  rates  is  reason- 
able. So  far  as  appears  then  from  the  find- 
ings of  fact  or  the  proof,  the  ordinance  is  a 
valid  regulation  fixing  the  maximum  rates 
stated  and  requiring  defendant  company  to 
supply  electricity  within  the  rate  to  all 
persons  living  within  the  corporation  who 
should  apply  for  it,  but  we  agree  with  his 
honor  in  holding  that,  as  to  the  method  of 
e»S.B.-SQ 


rating,  the  said  ordinance  not  Improperly 
left  and  referred  this  question  to  be  deter- 
mined by  the  contract  of  the  parties.  This 
not  only  appears  from  a  perusal  of  the  ordi- 
nance by  which  "H.  L.  Milner,  his  successors 
and  assigns,  are  authorized  to  charge  and- 
collect  the  following  maximum  rates  for 
light  and  power  furnished  by  them,"  etc., 
specifying  the  fiat  and  meter  rates,  but  In 
so  far  as  the  ordinance  expresses  a  contract 
between  the  company  and  the  municipality, 
and  both  parties  to  this  controversy  seem  to 
have  so  treated  It,  the  same  is  subject  to 
the  principle  of  Interpretation  generally  ap- 
plicable "that  when  a  promise  Is  in  the  al- 
ternative, as  to  do  a  thing  one  way  or  an- 
other, the  right  of  election  is  with  the  prom- 
isor In  the  absence  of  an  express  provision 
to  the  contrary."  7  A.  &  B.  (2d  Ed.)  p.  125 ; 
Homesley  v.  Ellas  &  Cohen,  75  N.  C.  578; 
Exchange  &  Building  Co.  v.  Gas  &  Water  Co., 
90  Va.  83, 17  S.  B.  789;  Powell  v.  City  of  Du- 
luth,  91  Minn.  63,  97  N.  W.  450;  Paige  on  Con- 
tracts, (  1391;  1  Fambam,  Water  &  Water 
Rights,  i  163.  We  find  no  evidence  in  the 
record  supporting  the  suggestion  made  that 
defendant's  assignor,  as  an  Inducement,  had 
given  assurances  that  he  would  furnish  elec- 
tricity according  to  the  method  of  rating  se- 
lected by  the  householder  or  purchaser,  and, 
if  there  had  been,  it  should  not  in  our  opinion 
be  allowed  to  affect  the  plain  and  explicit 
terms  of  the  ordinance. 

Nor  do  we  think  that  the  action  of  the 
company  should  be  held  to  discriminate  un- 
justly against  the  plaintiff  in  view  of  the 
facts  In  evidence;  that  the  charge  made 
against  the  plaintiff  Is  a  fair  and  reasonable 
charge  for  the  electricity  actually  consumed 
and  correctly  measured;  that  the  company 
is  endeavoring  to  furnish  a  full  service  of 
24  hours,  a  change  made  from  the  original 
method  of  half  time  with  the  desire  and  in- 
tent to  benefit  the  entire  public,  and  that 
the  flat  rate  originally  provided  for  under 
this  measure  of  service  would  speedily  bank- 
rupt the  company ;  that  no  flat  rate  contract 
had  been  made  since  May,  1907,  and  since 
June,  1908,  no  one  had  been  furnished  'elec- 
tricity except  by  meter  rates.  In  Powell  v. 
City  of  Duluth,  supra,  on  facts  not  dissimilar 
to  those  presented  here,  the  court  said:  "The 
only  ground  upon  which  appellants  can  as- 
sail the  act  of  the  commissioners  in  refus- 
ing to  place  them  upon  the  flat  rate  basis 
is  that  It  resulted  in  a  discrimination  be- 
tween them  and  other  consumers  who  pay 
at  flat  rates  or  that  the  meter  rates  were 
unreasonable;  but,  according  to  the  evidence 
and  the  findings,  the  meter  rates  were  rea 
sonable.  If  it  appeared  that  other  consum 
ers  upon  the  flat  rate  system  had  an  advan- 
tage and  were  enjoying  a  privilege  not  ac- 
corded those  using  meters,  and  that  the  com- 
missioners were  arbitrarily  making  such  dis- 
crimination, there  might  be  some  ground  for 
complaint  But  such  Is  not  the  case.  On 
the  contrary,  the  evidence  and  findings  are 
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to  tbe  effect  that  a  large  majority  of  those 
using  meters  save  money  by  so  doing.  The 
fact  that,  according  to  appellants'  experience 
vlth  a  meter  prior  to  tbe  time  It  was  taken 
out,  showed  their  water  bills  to  be  more  than 
tbe  flat  rate,  does  not  establish  discrimina- 
tion, nor  prove  that  the  rate  by  the  meter 
is  unreasonable.  It  is  found  by  the  court 
that  all  consumers  situated  as  appellants 
have  been  similarly  treated,  and  it  does  not 
appear  that  the  method  adopted  by  the  board 
to  gradually  bring  consumers  upon  tbe  meter 
basis  is  illegal  or  arbitrary,  or  that  it  re- 
sulted in  discrimination."  Upholding  as 
we  do  the  decision  of  the  Judge  below  that, 
under  tbe  ordinance  and  the  facts  in  evi- 
dence, the  plaintiff  may  be  lawfully  sub- 
jected to  the  meter  rate,  we  further  concur 
In  the  position  of  his  honor  that  the  ques- 
tion whether  plaintlft  could  be  charged  under 
tbe  flat  rate  as  domestic  or  commercial  Is 
no  longer  material,  and  for  that  reason  is 
not  considered  or  passed  upon. 

We  are  of  opinion  that  there  was  no 
error  in  dissolving  the  injunction,  and 
the  Judgment  to  that  effect  Is  affirmed. 

CLARK,  G.  3.  (dissenting).  Tbe  commis- 
sioners of  Oxford  made  a  contract  with  the 
defendant  company  to  furnish  water  and 
lights  to  said  town  and  Its  citizens.  The 
contract  was  In  the  shape  of  an  ordinance, 
which  was  submitted  to  the  voters  at  the 
ballot  box  and  approved  by  them.  This 
ordinance  specified  the  rates,  both  flat  and 
meter,  in  separate  columns,  at  which  the 
defendant  should  furnish  both  light  and 
water.  This  table  of  rates  was  not  intended 
to  confer  any  option  upon  the  defendant, 
but  was  a  restriction  upon  tbe  defendant 
company  and  a  guaranty  to  the  town  and 
the  citizens  that  they  would  be  furnished 
lights  and  water  at  prices  not  exceeding 
those  rates,  and  by  the  flat  or  meter  system 
at  the  option  of  tbe  consumer.  The  ordi- 
nance and  the  table  were  not  required  to 
confer  any  option  upon  the  defendant  With- 
out them,  the  company  had  full  choice 
whether  it  would  furnish  light  upon  a  fiat 
or  meter  rate,  and  as  to  the  price  it  would 
charge.  It  was  not  to  confer  an  option  upon 
the  company,  but  for  tbe  exactly  opposite 
purpose  of  restricting  the  powers  of  a  mo- 
nopoly, and  to  confer  upon  tbe  consumer  tbe 
option  that  the  ordinance  was  adopted. 

This  will  more  clearly  appear  by  reference 
to  tbe  provision  as  to  the  water  rate,  which 
specifically  provides  that  upon  the  expira- 
tion of  any  contract  with  a  citizen  as  to  the 
furnishing  of  water  upon  a  fiat  rate,  the 
company  should  have  the  right  to  substitute 
a  meter  rate.  There  is  no  provision  reserv- 
ing such  right  to  the  company  to  substitute 
a  meter  rate  for  a  flat  rate  In  furnishing 
lights.  It  is  true  that  the  flat  rate  for 
lights   was   based   upon   a   12-hour  service. 


Of  course,  the  plaintiff  cannot  require  a 
longer  service  upon  a  flat  rate  than  that 
which  existed  at  the  date  of  the  adoption 
of  the  ordinance,  and  It  seems  that  the  plain- 
tiff does  not  claim  It  In  my  Judgment  the 
court  below  should  have  adopted  in  all  re- 
spects the  report  of  Grov.  Stedman,  the  very 
careful  and  able  refer^  In  this  case. 

(15S  M.  C.  664) 

BUSHNBLL  y.  BERTOLETT  et  nz. 

(Supreme  Court  of  North  Carolina.     I>ac.  7, 
1910.) 

Husband  and  Witb  (§  152*)— Wife's  Sepa- 

BATE    E^TAIK  —  CONTBACTS     ESNFOBCEABIX  — 

Assent  of  Husband. 

Where  a  married  woman  signed  a  contract 
for  a  lot  of  apple  trees,  and  after  accepting  and 
paying  for  a  part,  refuses  to  accept  and  pay  for 
the  remainder,  the  contract  is  not  enforceable 
against  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  596;    Dec  Dig.  §  152.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Henderson 
County:   Counclll,  Judge. 

Action  by  J.  O.  Bnshnell  against  J.  R.  Ber- 
tolett  and  wife,  Mamie  T.  Bertolett.  From 
an  order  overruling  defendants'  demurrer 
to  the  complaint  they  appeal.  Order  re- 
versed. 

Smith  &  Schenck,  for  appellants.  Charles 
F.  Toms,  for  appellee. 

BROWN,  J.  This  action  is  brought  for  the 
purpose  of  charging  the  estate  of  the  feme 
defendant  with  the  sum  of  $330.75  for  a 
breach  of  contract  In  refusing  to  take  and 
pay  for  a  lot  of  apple  trees. 

The  defendant  accepted  and  paid  for  $40 
worth  of  trees  and  refused  to  accept  and 
pay  for  the  others.  The  following  is  the  al- 
leged contract  or  order  for  the  trees: 

Memo,  of  Apple  Trees.     Season  1907-8. 

800  Delicious  apple  trees. 
600  Stamen  Winesapa. 
600  Grimes  Golden. 
450  Rome  Beauties. 

5  Jobnathan. 
.  5  Senators. 

5  Benoni. 

5  Livland  Raspberry. 

6  Jeffries. 

[Signed]    Mrs.  J.  R.  Bertolett 

Assuming  for  tbe  sake  of  argument  that 
the  husband  consented  In  writing  to  the 
above  order,  yet  the  contract  is  one  that  can- 
not be  enforced  against  tbe  feme  defendant, 
and  his  honor  should  have  sustained  the  de- 
murrer. This  is  in  conformity  with  a  uni- 
form line  of  decisions  many  in  .number  begin- 
ning with  Harris  v.  Jenkins,  72  N.  C.  183,  and 
ending  with  Bank  t.  Benbow,  150  N.  G.  7S2, 
64  S.  E.  891. 

Reversed. 

CLARK,  O.  J.  (dissenting).  This  court  held 
in  Brinkley  v.  Ballance,  126  N.  O.  396, 35  S.  B. 
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032:  "An  examination  of  the  Clonstitntlon, 
art  10,  {  6,  and  of  (he  statute,  Code,  {  1826, 
shows  no  foundation  for  the  'charging*  of 
the  wife's  property  as  laid  down  in  some  de- 
cisions of  a  former  court"  It  was  further 
said:  "The  wife  admits  she  got  the  goods 
and  of  the  value  charged.  She  got-  them  on 
an  order  written  by  her  husband  as  agent,  and 
he  signs  his  name."  The  court  proceeds  to 
intimate  that  this  was  the  husband's  written 
consent  under  Code,  {  1828,  and  hence  "the 
contract  is  valid  and  binding  on  the  wife,  and 
In  holding  that  no  recovery  could  be  had 
against  her,  nor,  against  her  personal  or  real 
property,  there  was  error."  This  is  direct 
authority  for  the  action  of  the  Judge  below. 

It  is  true  that  there  aret  numerous  author- 
ities to  the  contrary,  but  the  most  diligent 
research  has  not  yet  found  any  statute 
which  authorises,  or  requires,  that  a  wife 
"charge  her  property  in  equity."  The  result 
of  this  "Judicial  legislation"  has  been  the 
complicated  status  of  our  law  as  to  married 
women,  which  requires  four  pages  of  fine 
print  in  Professor  Mordecal's  Table,  set  out 
in  Vann  v.  Edwards,  128  N.  C.  431-134,  39 
S.  B.  68-69. 

In  BaU  V.  Paquin.  140  N.  C.  88,  96,  52  S.  E. 
412)  415  (S  I*  R.  A.  [N.  S.]  307),  Judge  Connor 
says:  "In  the  absence  of  controlling  decisions 
to  the  contrary,  we  should  unanimously  hold 
that  she  (the  wife)  could  make  aU  manner  of 
contracts  with  the  written  assent  of  her  hus- 
band, and  that  for  breach  of  them  her  prop- 
erty was  liable  as  if  she  were  a  femme  sole. 
The  cases  which  came  to  this  court  during 
the  years  Ises-'lSTe  clearly  indicate  that 
such  was  the  construction  of  the  statute  by 
the  profession  and  laymen."  And  in  the  same 
case  he  said:  "We  hope  that  the  subject  of 
the  powers  and  rights  of  married  women  in 
Tesi>ect  to  their  property  and  contracts,  may 
attract  the  attention  of  the  General  Assembly 
and  be  brought  Into  harmony  with  the  best 
modem  thought  and  conditions." 

In  Vann  v.  Edwards,  135  N.  O.  661,  47  S.  E. 
784,  67  L.  R.  A.  461,  Walker,  J.,  in  a  very 
full  and  clearly  expressed  opinion  holds  that 
under  our  Constitution  a  "married  woman 
may  dispose  of  her  property  by  gift  or  other- 
wise without  the  assent  of  her  husband,  ex- 
cept In  a  conveyance  of  the  realty."  As  the 
power  to  contract  Is  much  less  than  that  of 
disposing  of  property.  It  is  an  anomaly  that 
there  should  be  any  restriction  upon  a  mar- 
ried woman's  right  to  contract  The  stat- 
ute, however,  Revlsal  1905,  {  2004,  does  re- 
quire the  husband's  assent  in  some  cases,  but 
dispenses  with  it  in  many  others. 

But  there  is  no  statute  to  be  found,  which 
in  any  case  whatever  restricts  a  married  wo- 
man from  contracting  with  the  assent  of  her 
husband  nor  which  requires  her  to  "charge 
her  property  In  equity."  As  the  court  said  in 
Ball  V.  Paquin,  supra,  we  would  hold,  unani- 
mously that  these  are  not  required  but  for 


the  decisions  which  have  been  rendered  to 
the  contrary.  In  Ball  v.  Paquin,  -supra.  In 
Bank  v.  HoweU,  118  N.  O.  273,  23  S.  B.  1005, 
and  in  other  cases,  this  court  has  suggested 
that  the  Legislature  bring  the  status  of  the 
law  as  to  married  women  into  conformity 
with  the  spirit  and  the  letter  of  the  Constl- 
tltlon  of  1868.  After  a  lapse  of  42  years,  it 
is  to  be  hoped  that  this  will  be  done,  in  view 
of  the  anomalous  condition  of  the  law  on  the 
subject  and  the  repeated  suggestions  of  the 
court 

(lES  K.  C.  528) 
ZBIGER  V.  STEPHENSON  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  7, 
1910.) 

1.  iNjrrNcrrioN  (|  40*)— Gbouwdb  or  Relief— 
Tbansfeb  of  Stock. 

In  view  of  the  quasi  negotiable  character 
of  certificates  of  corporate  stock,  the  transfer 
of  such  certificates  may  be  enjoined  in  a  proper 
case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  40.*] 

2.  Injunction  (5  136*)— Injunction  Pknden- 
VB  Lite— Special  Injunction. 

In  an  action  to  compel  a  corporation  and 
others  to  issue  corporate  stock  to  plaintiff,  and 
to  enjoin  its  transfer  by  one  of  defendants  to 
whom  it  was  issued  on  the  ground  that  he  is 
insolvent  and  its  transfer  by  him  will  irrepara- 
bly injure  plaintiff,  in  which  it  appears  probable 
that  plaintiff  might  recover,  though  his  owner- 
ship of  the  stock  was  controverted,  the  transfer 
of  the  stock  should  be  enjoined  to  protect  plain- 
tiff's rights  until  the  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S§  305,  306;  Dec.  Dig.  {  136.*) 

Appeal  from  Superior  Court,  Burke  Conn 
ty;   Webb,  Judge. 

Action  by  Charles  Zelger  against  Q.  A. 
St^henson  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

John  T.  Perkins,  for  appellant 

WALKER,  J.  This  is  an  action  to  compel 
the  Gold  Placer  Mining  Company  and  the 
other  defendants  to  Issue  to  the  plaintiff  cer- 
tain shares  of  the  capital  stock  of  the  min- 
ing company,  valued  at  |7,500,  and  for  an 
injunction  against  the  transfer  thereof. 

It  is  alleged  that  the  stock  was  Issued  to 
one  of  the  defendants,  who  Is  Insolvent,  and 
that  if  It  Is  transferred  by  him  the  plaintiff's 
loss  will  be  Irreparable.  In  1  Spelling  on 
Injunctions  and  Ext  Remedies  (2d  Ed.)  { 
540,  we  find  the  general  rule  thus  stated: 
"Since  certificates  of  stock  in  a  private  cor- 
poration, though  not  strictly  speaking  com- 
mercial paper,  are  usually  transferable  by 
assignment  and  delivery,  and  since  a  bona 
fide  transferee  is  not  bound  by  any  mere 
equities  which  exist  between  the  transferee 
and  the  corporation,  or  hetween  the  holder 
and  an  equitable  owner,  an  injunction  often 
becomes  proper,  upon  one  or  more  of  the 
equitable  grounds  before  stated  in  conneo 
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tion  with  negotiable  paper,  to  restrain  the 
transfer  ■  of  such  certificates.  The  power 
of  courts  of  equity  to  Interfere  In  such  cases 
Is  well  established."  The  plaintiff  therefore 
Is  entitled  to  an  injunction  to  restrain  a 
transfer  of  the  stock  in  violation  of  his 
rights  as,  at  least,  the  equitable  owner,  pro- 
vided the  state  of  the  pleadings  Is  such  as 
to  'bring  his  case  within  the  principle  and 
procedures  applicable  to  Injunctions  of  this 
kind.  We  need  not  set  forth  even  the  sub- 
stance of  the  pleadings.  It  Is  enough  to 
state  that  the  complaint  alleges  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  relief  he 
demands,  and  while  many  of  the  material 
allegations  are  denied  In  the  answer,  there 
are  statements  to  be  found  therein  which 
tend  to  show  that  the  plaintiff  may  have 
some  right  or  interest  in  the  stock  which 
should  be  protected  pendente  lite.  The  de- 
nials and  averments  of  the  answer  are  not 
sufficient  to  destroy  the  plaintiff's  case,  but 
from  the  pleadings  It  appears  that  there  is 
a  serious  controversy  between  the  parties 
as  to  the  plaintiff's  ownership  of  the  stock 
he  claims,  and  it  further  appears  probable 
that  he  may  recover.  It  Is  therefore  rea- 
sonably necessary  to  protect  his  rights  until 
the  final  hearing  by  injunction. 

"In  the  case  of  special  injunctions  the  rule 
is  not  to  dissolve  npon  the  coming  in  of  the 
answer,  even  though  It  may  deny  the  equity, 
but  to  continue  the  injunction  to  the  hear- 
ing if  there  is  probable  cause  for  supposing 
that  the  plaintiff  will  be  able  to  maintain 
his  primary  equity  and  there  is  a  reasonable 
apprehension  of  irreparable  loss  unless  it 
remains  in  force,  or  if  in  the  opinion  of  the 
court  it  appears  reasonably  necessary  to  pro- 
tect tbe  plaintiff's  right  until  the  controversy 
between  him  and  the  defendant  can  be  deter- 
mined. It  is  generally  proper,  when  the 
parties  are  at  issue  concerning  the  legal  or 
equitable  right, '  to  grant  an  interlocutory 
injunction  to  preserve  the  right  in  statu  quo 
until  the  determination  of  the  controversy, 
and  especially  is  this  the  rule  when  the  prin- 
cipal relief  soaght  is  in  Itself  an  injunction, 
because  a  dissolution  of  a  pending  interloc- 
utory injunction,  or  the  refusal  of  one,  upon 
application  therefor  in  the  first  instance,  will 
virtually  decide  the  case  upon  the  merits 
and  deprive  the  plaintiff  of  all  remedy  or 
relief,  even  though  he  should  be  afterwards 
able  to  show  ever  so  good  a  case.  The  prin- 
ciples we  have  attempted  to  state  are,  we 
think,  well  supported  by  the  authorities  up- 
on this  subject.  1  High  on  Injunctions  <3d 
Ed.)  i  6;  Jarman  v.  Saunders,  64  N.  C.  367: 
Hellig  V.  Stokes,  63  N.  O.  612;  Tobacco  Co. 
V.  McElwee,  94  N.  C.  425;  Pumell  v.  Daniel, 
43  N.  C.  9;  Bispham's  Eq.  (6th  Ed.)  $  405. 
The  cases  of  Marshall  v.  Com'rs,  89  N.  O. 
103 ;  Lowe  V.  Com'rs,  70  N.  C.  532.  and  Cape- 
hart  V.  Mhoon,  45  N.  C.  30,  would  seem  to 


be  directly  in  point  In  tbe  first  of  these 
cases  the  court  says:  "pie  injunctive  relief 
sought  in  this  action  is  not  merely  auxiliary 
to  tbe  principal  relief  demahded,  bat  it  is 
the  relief,  and  a  perpetual  injunction  is  de- 
manded. To  dissolve  the  injunction,  there- 
fore, would  be  practically  to  deny  the  relief 
sought  and  terminate  tbe  action.  This  tiie 
court  will  never  do  where  it  may  be  that 
possibly  the  plaintiff  is  entitled  to  the  relief 
demanded.  In  such  cases  it  will  not  deter- 
mine the  matter  upon  a  preliminary  hearing 
upon  tbe  pleadings  and  ex  parte  affidavits; 
but  it  will  preserve  the  matter  Intact  until 
the  action  can  be  regularly  heard  upon  its 
merits.  Any  other  coarse  would  defeat  the 
end  to  be  attained  by  the  action.' "  Cobb  t. 
Clegg,  137  N.  C.  153,  48  S.  B.  80.  In  Troy 
y.  Korment,  55  N.  C.  318,  the  rule  is  thus 
stated  by  Nash,  J.:  "In  applications  for  spe- 
cial injunctions  (and  this  is  such  a  one),  tbe 
bill  is  read  as  an  affidavit  to  contradict  tbe 
answer,  and  where  they  are  In  conflict,  and 
the  injury  to  the  plaintiff  will  be  irrepara- 
ble  if  the  rtiief  be  not  granted,  the  injunc- 
tion will  not  be  dissolved  on  motion,  but  will 
be  continued  to  tbe  hearing  to  enable  the 
parties  to  support  by  proof  their  respective 
allegations.  Justice  demands  this  course. 
When  there  is  nothing  before  the  court  bnt 
oath  against  oath,  how  can  the  chancellor's 
conscience  be  satisfactorily  enlightened?" 
To  the  same  effect  Is  Pumell  ▼.  Daniel, 
supra. 

This  case  resembles  so  much  an  applica- 
tion for  a  special  Injunction,  thongh  not 
strictly  and  technically  of  that  kind,  as 
to  be  governed  by  tbe  foregoing  principles. 
If  the  stock  Is  transferred  to  an  Innocent 
purchaser,  the  plaintiff's  loss  may  be  irrep- 
arable, especially  in  view  of  defendant's  in- 
solvency. 

Without  passing  npon  the  disputed  facts, 
we  conclude  from  what  has  been  said,  that 
in  the  present  state  of  the  pleadings  there 
was  error  in  the  ruling,  of  the  Judge.  An 
injunction  to  the  hearing  should  have  been 
granted.  Parker  v.  Grammer,  62  N.  G.  28: 
Jones  V.  Buxton,  121  N.  O.  285,  28  S.  B.  645. 

Error. 

(133  N.  C.  631) 

rUIiP  V.  BROWN. 

(Supreme  Court  of  North   Carolina.     Dec  7, 
1910.) 

Wnxs  (I  782*)— HoMESTEAO— Right  op  Wid- 
ow—Election  AND  ESTOPPKI,. 

Under  Const  art.  10,  {  5,  providing  that, 
if  the  owner  of  a  homestead  die  leaving  a  widow, 
it  shall  l>e  exempt  from  his  debts,  and  shall 
inure  to  her  benefit  during  widowhood,  and  Re- 
visal  1905,  S  707,  providing  that,  U  one  entitled 
to  a  homestead  die  without  having  had  it  al- 
lotted, his  widow  may,  by  petition,  proceed  to 
have  It  laid  off,  and,  if  she  fail  to  do  it,  it  shall 
be  the  court's  dnty,  in  an  action  brought  by 
decedent's    personal    representative,   to   subject 
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his    realty    to   payment    of    debts,    to    appoint 

Sersona  to  set  apart  the  homestead — the  widow 
oes  not,  under  the  principle  of  election  or  es- 
toppel, lose  the  right  to  have  a  homestead  set 
apart  to  her  in  such  action,  because  of  her  fail- 
ure to  dissent,  within  the  proper  time  therefor, 
from  the  will  devising  the  land  to  her  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  2018-2033;    Dec.  Dig.  §  782.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Long,  Judge. 

Petition  by  George  V.  Fulp,  admlnletrator 
«.  t  a.  of  William  Brown,  deceased,  against 
Mary  A.  Brown.  From  an  adverse  Judgment, 
defendant  appeals.    Reversed. 

Petition  to  sell  land  for  assets  transferred 
from  clerk  to  the  civil  docket  on  Issues  rais- 
ed and  tried  before  his  honor,  B.  F.  Long, 
and  ft  Jury,  at  February  term,  1910,  of  the 
superior  court  of  Forsyth  county.  On  the 
hearing  it  appeared:  That  In  "April,  1907, 
William  Brown  died  leaving  a  last  will  and 
testament,  and  on  the  27th  day  of  May,  1907, 
George  V.  Fulp  was  appointed  administra- 
tor c.  t  a.  of  William  Brown,  by  the  clerk 
of  the  court  of  Forsyth  county,  and  at  once 
entered  upon  the  administration  of  the  said 
estate.  That  at'  the  time  of  the  death  of 
the  said  William  Brown  he  was  seised  in  fee 
simple  of  a  tract  of  land  consisting  of  76 
acres  and  personal  estate  amounting  to  $80. 
This  $80  has  been  applied  by  the  adminis- 
trator to  pay  debts  of  William  Brown,  de- 
ceased, and  there  are  still  outstanding  debts 
against  the  estate  (see  statement  of  case  on 
appeal,  page  18)  amounting  to  about  $300 
which  the  administrator  is  unable  to  pay,  un- 
less a  part  of  the  land  be  sold.  December 
10,  1908,  more  than  18  months  after  the  will 
bad  been  probated,  the  administrator  filed  a 
petition  before  the  clerk  of  the  superior  court 
of  Forsyth  county  to  sell  a  part  of  the  said 
lands  to  make  assets  to  pay  debts  and  on 
the  12tb  day  of  January,  1909,  Mary  Brown, 
widow  of  William  Brown,  deceased,  filed  an 
answer  claiming  that  she  was  entitled  to 
homestead  in  the  lands  of  her  husband."  It 
further  appeared,  by  admission  of  parties, 
•that  William  Brown  died  in  April,  1907, 
without  children,  and  without  a  homestead 
having  been  allotted  to  him,  leaving  the  said 
Mary  A.  Brown,  defendant,  his  widow.  The 
said  Mary  A.  Brown  has  continued  a  widow, 
and  no  homestead  has  been  allotted  to  her 
In  her  own  right.  It  Is  admitted  by  the  de- 
fendants that  the  widow  of  the  testator, 
Mary  A.  Brown,  has  not  dissented  from  the 
will."  And  said  will  devised  the  land  to  the 
widow  for  life,  etc.  Upon  the  foregoing  evi- 
dence and  admissions,  the  court  being  of 
opinion  that  the  period  of  time  having  ex- 
pired "Wherein  the  widow  could  dissent  from 
the  will,  slie,  having  elected  to  take  un- 
der the  will.  Is  not  now  entitled  to  have  a 
homestead  allotted.  Judgment  was  there- 
upon entered  that  the  land  be  sold  to  make 


assets,  and  the  widow,  Mary  A.  Brown,  ex- 
cepted and  appealed. 

Lindsay  Patterson  and  Clem  G.  Wright, 
for  appellant    O.  H.  Hastings,  for  appellee. 

HOKE,  J.  Article  10  of  our  Constitution, 
on  Homesteads  and  Exemptions,  contains  the 
provision  (section  5)  that,  -  if  'the  owner  of 
a  homestead  die  leaving  a  widow  but  no 
children,  the  same  shall  be  exempt  from  the 
debts  of  her  husband,  and  the  rents  and  prof- 
Its  thereof  shall  inure  to  her  benefit  during 
her  widowhood  unless  she  be  the  owner  of 
a  homestead  In  her  own  right  In  enforce- 
ment of  this  provision  the  Legislature  has 
enacted  Revlsal  1905,  I  707,  that  If  one  en- 
titled to  a  homestead  die  without  having  had 
the  same  allotted,  his  widow.  If  he  leave  no 
children,  may  "proceed  to  have  the  home- 
stead laid  off  to  her  by  petition  and  if  she 
shall  fail  to  have  the  same  set  apart  in  that 
manner,  then  and'  in  such  event  It  shall  be 
the  duty,  in  an  action  brought  by  the  per- 
sonal representative  of  such  decedent  to  sub- 
ject the  realty  of  such  decedent  or  .intes- 
tate to  the  payment  of  debts  and  charges 
of  administration,  of  the  court,  to  appoiiit 
three  disinterested  freeholders,  to  set  apart 
the  homestead  by  metes  and  bounds,"  etc. 

While  our  decisions  have  not  been  in  e&* 
tire  accord  as  to  the  exact  nature  of  the 
homestead  interest  referred  to  in  these  pror 
visions,  it  has  come  now  to  be  accepted  doc- 
trine that  they  do  not  create  a  new  estate 
or  confer  any  new  property  rights  in  an  old 
one,  but  only  an  "exemption  right"  a  ''de- 
terminable exemption,"  as  it  has  been  called 
in  some  of  the  cases,  operating*  on  the  cred- 
itor and  the  agencies  provided  for  the  col- 
lection of  the  debt  by  law  and  requiring  In 
the  case  of  real  estate  certainly  that  the  ex- 
emption be  given  effect  before  a  valid  sale 
can  be  made.  Lumber  Co.  v.  Parker  (at  the 
present  term)  69  S.  E.  1;  Bruton,  Ex.,  v. 
McRae,  125  N.  C.  207,  34  S.  E.  307;  Bank 
V.  Green,  78  N.  C.  247 ;  Lambert  v.  Kinnery, 
74  N.  C.  348.  We  have  been  referred  to  sev- 
eral decisions  in  our  own  and  other  courts,, 
notably  Tripp  v.  Nobles,  136  N.  O.  99,  48 
S.  K.  675,  67  L.  R.  A.  449,  to  the  effect  that 
a  widow  who  qualifies  as  executrix  or  ad- 
ministratrix with  will  annexed  is  estopped 
to  claim  title  except  under  the  will;  but 
these  decisions  and  the  principle  of  election 
which  they  uphold  have  no  place  in  view  of 
the  constitutional  provision  and  statutes  In 
enforcement  of  same,  which  forbid  that  a 
sale  of  a  debtor's  land  be  made,  unless  and 
until  the  exemption  provided  by  law  be  giv- 
en effect  The  power  to  sell  lands  for  the 
payment  of  debts  is  a  right  created  by  law, 
and  when  the  statute  conferring  or  regulat- 
ing the  right  expressly  enacts  that  no  oflBcer 
hav^g  final  process  against  a  living  debtor 
shall  make  a  sale  thereunder,  and  no  court 
shall  order  such  sale  in  any  action  for  the 
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purpose  by  the  representatlTe  of  tbe  testa- 
tor or  Intestate,  untU  the  exemption  provid- 
ed for  by  the  Constitution  shall  be  first  set 
apart,  these  requirements  operate  and  are  ef- 
fective on  the  creditor,  and  no  valid  sale  can 
be  made  until  they  are  compiled  with.  Bru- 
ton,  Ex.,  V.  McRae,  supra;  Bank  v.  Green, 
supra.  The  same  policy  has  been  enacted 
into  law  in  reference  to  the  widow's  dower 
interest  (Revlsal  1905,  {  3082),  and  has  been 
applied  In  Ex  parte  Avery,  64  N.  C  113,  and 
in  other  cases.  This  last  statute  contains 
the  express  provision:  "Although  she  has 
not  dissented  from  her  husband's  will."  This 
was  no  doubt  for  the  reason  that,  dower  be- 
iag  a  recognized  estate  in  the  widow  to  be 
ascertained  and  set  apart  usually  at  her  in- 
stance, such  a  provision  was  necessary  to 
prevent  the  operation  of  the  principle  of 
election  and  estoppel,  referred  to  and  ap- 
proved in  Tripp  V.  Nobles,  supra;  but  in 
case  of  the  homestead  exemption  no  action 
on  the  part  of  the  widow  is  required.  On 
the  facts  of  this  case  tbe  law  makes  her  a 
necessary  party,  and  the  statute  passed  to 
carry  out  the  constitutional  provision  for- 
bids any  court  or  oflacer  from  bringing  a  debt- 
or's land  to  sale  for  debt  until  tbe  exemp- 
tion allowed  by  law  has  been  properly  set 
apart 

Our  attention  has  been  called  to  one  or 
two  cases  In  other  states  in  which  a  widow 
was  deprived  of  her  homestead  exemption 
by  reason  of  the  fact  that  she  bad  elected  to 
take  under  her  husband's  will.  It  would 
serve  no  good  purpose  to  enter  on  a  critical 
examination  and  comparison  of  the  Consti- 
tutions and  *Iaws  of  those  states  to  ascer- 
tain if  any  valid  distinction  might  be  made. 
In  the  cases  to  which  we  were  especially  re- 
ferred (Watson  V.  Christian  and  Same  v. 
Sklllman,  12  Bush  [Ky.]  S24)  the  prlndpte 
contended  for  by  petitioner  was  established 
by  a  divided  court,  and  in  our  view  the  dis- 
senting Judge  takes  tbe  stronger  position. 
Certainly  tbe  principle  of  the  decision  may 
not  be  allowed  to  prevail  in  this  Jurisdiction, 
'being,  as  it  is,  in  contravention  of  our  consti- 
tutional provision  and  a  statute  explicit  in 
terms  and  plain  of  meaning  expressly  enact- 
ed to  give  tbe  same  effect. 

On  the  admissions  and  facts  in  evidence, 
we  are  of  opinion  that  the  widow  Is  enti- 
tled to  her  homestead  exemption,  and  this 
will  be  certified,  to  the  end  that  the  same 
be  allotted  to  her  according  to  the  statute. 

Reversed. 

(1B3  N.  C.  B47) 

BARRETT  et  al.  v.  BREWER  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  7, 
1910.) 

1.   WOBDS  AND    PHBASES— "COLOB   OF  TiTLK"— 

"Claim  op  Title." 

The  term,  "color  of  title,"  is  not  synony- 
mous with  "claim  of  title,"  but  to  constitute 


color  of  title  there  must  l>e  a  paper  title  to  give 
color  to  the  adverse  possession,  whereas  a  claim 
of  title  may  be  constituted  wholly  by  paroL 

[EU.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1264-1273;  vol.  8,  p. 
7606;    vol.  2,  pp.  121*-1215.] 

2.  AOVSBSB    POSSESSION    <{    71*)— POSSESSION 
UNDER     COLOB     OF     TiTLK  —  REQUISITES     OW 

OoLOB  OF  Title. 

Revisal,  §  382,  provides  that  when  one  in 
possession  of  realty  or  those  under  whom  he 
claims,  shall  have  been  possessed  thereof  under 
known  boundaries  and  under  colorable  title  for 
seven  years,  no  entry  shall  be  made  or  action 
sustained  against  such  possessor  for  a  recovery 
of  the  land.  Held  tba^  the  colorable  title  re- 
(lulred  must  be  a  writing  upon  its  face  profess- 
ing to  I>ear  title,  but  which  does  not  do  so, 
either  from  want  of  title  in  the  person  making 
it,  or  the  defective  mode  of  conveyance  that  is 
used. 

[EJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  415;    Dec.  Dig.  {  71.*] 

3.  Advebse   Possession   (S   70*)  —  Colob   of 
Title— Entry  by  Heirs  of  Gbantee. 

Where  a  grantee  in  a  deed  to  land  sufficient 
to  give  color  of  title  took  by  purchase,  her  heirs 
taking  no  interest  under  the  deed,  and  she  never 
took  possession  of  nor  claimed  any  right  to  the 
land  under  the  deed,  her  heirs,  who  made  entry 
on  the  land  more  than  20  years  after  her  death, 
and  after  the  state  had  granted  the  land  to 
others,  and  with  knowledge  that  their  ancestor 
had  never  entered  upon  the  land  nor  perfected 
her  colorable  title,  cannot  acquire  title  to  the 
land  by  seven  years'  adverse  possession  under 
such  deed,  under  Revisal  1905,  f  382 :  the  basis 
for  the  doctrine  of  maturing  title  by  adverse 
possession  under  color  of  title  being,  that  where 
one,  in  the  exercise  of  ordinary  care,  is  induced 
to  enter  upon  and  improve  land  under  some 
written  evidence  of  title,  it  would  be  unjust  to 
enforce  the  right  of  another  not  suing  until  the 
end  of  the  statutory  i>eriod. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  {{  394,  898;  Dea  Dig.  { 
70.*] 

4.  Adtebsb   Possession    (S   43*)  — Colob   of 
TiTLig— Rights  of  Heibs. 

If  a  i>erBon  enters  and  takes  possession  of 
land  under  colorable  title,  the  possession  at  his 
death  is  cast  by  descent  upon  his  heirs,  who 
may  continue  the  possession  in  good  faith,  in 
themselves  and  tack  it  to  that  of  their  ancestor's 
so  as  to  complete  Uie  necessary  statutory  i>e- 
riod. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poe- 
session.  Cent  Dig.  §  220;   Dec.  Dig.  t  43.*] 

5.  Advbbsb  Possession   (i  78*)— Colob  of 

Title. 

Where  a  grantee  in  a  deed,  giving  color  of 
title,  takes  by  purchase,  so  that  her  heirs  take 
no  interest  under  the  deed,  they  taking  by  de- 
scent must  show  a  "descent  cast"  to  avail  of 
the  color  of  title,  which  can  only  be  done  by 
proving  the  grantee's  possession  and  that  at  her 
death  it  was  cast  upon  the  heirs,  since,  as 
against  one  showing  no  title  in  himself,  posses- 
sion is  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  458;   Dec.  Dig.  §  78.*] 

6.  Advebse   Possession    (g   78*)  —  O01.OB   of 
Title— "Descent  Cast." 

A  "descent  cast,"  where  an  ancestor  is  in 
possession,  gives  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poe- 
session.  Cent  Dig.  {  458;    Dec.  Dig.  g  78.*] 
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7.  Desctnt  and  Distbibution  (8  8*)— Pbop- 

EBTT    SUBJSCX  TO   DESCBNT— MUWIMBNTS   01" 
TiTLK. 

Muniments  of  title  follow  tiie  real  title 
and  descend  to  tlie  heir  as  an  incident  to  the 
estate,  but  if  there  is  no  estate  to  descend,  there 
can  be  no  muniments  and  an  heir  cannot  in- 
herit a  color  of  title<;  it  not  being  a  muniment 
of  title,  but  a  mere  shadow  or  pretense  thereof. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  33 ;   Dec  Dig.  g  8.*] 

8.  Adtebse    Possessioit    (§    70*)— Ck>LOB    or 
Title— "Pbivitt"—"P»ivy  in  Blood." 

The  term  "privity,"  within  the  rule  that 
color  of  title  must  purport  to  convey  title  to  the 
claimant  thereunder  or  to  those  with  whom  he  is 
in  privity,  means  privity  of  possession  and  not 
privity  in  blood,  for  a  'privy  in  blood"  is  one 
who  derives  his  title  by  descent,  and  applies  to 
a.  real  title  which  can  descend  and  not  to  a 
mere  colorable  title.  (Citing  6  Words  &  Phras- 
es. 560a) 

[E)d.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  J|  394,  386;  Dec.  Dig.  $ 
70.*J 

9.  Adverse   Possession   (J   70*)  — Color   of 
Title— Pbivitt  or  Possession- Pkoof. 

To  show  privity  of  possession  so  as  to  avail 
of  the  color  of  title  of  a  prior  occupant,  the  later 
occupant  must  enter  under  the  prior  one  and 
obtain  his  possession  either  by  purchase  or 
descent  from  him.  (Citing  6  Words  and  Phrases, 
5609.) 

[Ed.  Note. — ^Por  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  394,  396;  Dec.  Dig.  § 
70.*] 

Hoke,   J.,   dissenting. 

Appeal  from  Superior  Conrt,  Montgomery 
County;   Biggs,  Judge. 

Action  by  Maud  Mv  Barrett  and  others 
against  Frank  Brewer  and  others.  Judg- 
ment of  dismissal,  and  plaintiffs  appeal.  Af- 
firmed. 

See  143  N.  C.  88,  55  S.  E.  414. 

D.  L.  Spence,  for  appellants.  R.  T.  Poole 
and  J.  A.  Spence,  for  appellees. 

BROWN,  J.  Plaintiffs  introduced  a  grant 
to  defendants  from  the  state,  dated  October 
15,  1891,  covering  the  land  in  controversy; 
thereby  proving  that  the  legal  title  was  in 
defendants  at  that  time.  Plaintiffs  attempt- 
ed to  show  that  they  have  acquired  title  since 
then  by  adverse  possession  under  color  of 
title  for  seven  years.  For  this  purpose  they 
Introduced  a  deed  from  G.  R.  Bryant  to  Jo- 
sephine Barrett,  dated  February  5,  1870,  and 
recorded  May  13,  1896,  covering  the  same 
land.  This  deed  was  good  color  as  to  the 
grantee  herself  had  she  entered  upon  and 
taken  possession  of  the  land  under  It  The 
evidence  is  that  Josephine  Barrett  died  In 
1872,  when  she  was  eight  years  old ;  that  the 
deed  was  made  to  her  about  two  years  before 
she  died,  and  that  neither  she  nor  any  one  for 
her  ever  entered  upon  the  land  and  claimed 
It  for  her  under  this  deed.  The  land  was 
woodland  entirely,  and  Josephine  resided  14 
miles  from  it  She  was  bom  in  1864  and 
died  eight  years  later.  The  plaintiffs  claim 
that  they  have  shown  seven  years'  adverse 


possession  since  the  date  of  the  grant  to  de- 
fendants, and  the  "color"  they  offer  Is  the 
deed  to  Josephine  Barrett,  who  was  their 
sister,  and  whose  heirs  at  law  they  are. 

Inasmuch  as  their  ancestor  had  n<>  legal 
title  to  the  land,  never  was  in  possession  of 
it,  and  never  claimed  it,  nor  did  any  one  for 
her,  can  these  plaintiffs  be  permitted,  many 
years  after  her  death,  to  enter  upon  the  land 
without  title  and  offer  the  deed  to  their  an- 
cestor as  good  color  for  their  unlawful  en- 
try? 

As  to  what  constitutes  "color  of  title"  and 
"daim  of  title"  the  courts  differ  in  the  dif- 
ferent states,  because  it  largely  depends  up- 
on the  language  of  the  different  statutes.  As 
said  by  Judge  Henderson  in  Tate  v.  South- 
ard, color  of  title  is  evidently  the  produce 
tlon  of  our  own  country  (10  N.  C.  120,  14 
Am.  Dec.  578).  The  term,  "color  of  title,"  is 
not  synonymous  with  "claim  of  title,"  as  used 
in  the  statutes  of  some  states.  To  consti- 
tute color  of  title  there  must  be  a  paper  ti- 
tle to  give  color  to  the  adverse  possession, 
whereas  a  claim  of  title  may  be  constituted 
wholly  by  parol.  Hamilton  v.  Wright,  30 
Iowa,  480. 

Our  statute  does  not  recognize  a  mere 
claim  of  title. "  It  enacts  that  "when  the  per- 
son in  possession  of  any  real  property,  or 
those  under  whom  he  claims,  shall  have  been 
possessed  of  the  same,  under  known  and  vis- 
ible lines  and  boundaries  and  under  colorable 
title  for  seven  years,  no  entry  shall  be  made 
or  action  sustained,"  etc.  Revlsal  1905,  $ 
^2.  It  has  long  been  settled  In  this  state 
that  the  colorable  title  required  by  the  stat- 
ute must  be  "a  writing  upon  Its  face  pro- 
fessing to  bear  title,  but  which  does  not  do 
it,  either  from  want  of  title  in  the  person 
making  it,  or  the  defective  mode  of  con- 
veyance that  is  used."  Tate  v.  Southard, 
supra;  Williams  v.  Scott,  122  N.  C.  550,  29 
S.  B.  877. 

In  this  last  case  it  is  said:  "The  defend- 
ants Insist  further  that  the  possession  of  the 
feme  defendant,  the  heir  at  law  of  the  bank- 
rupt, since  his  death  in  1878,  is  color  of  ti- 
tle by  descent.  Counsel  cited  us  some  au- 
thorities from  other  states  to  that  effect,  but 
upon  examination  It  is  found  that  that  has 
been  made  so  by  statute.  Whatever  the  law 
may  be  elsewhere,  there  can  be  no  such  thing 
in  North  Carolina  as  color  of  title  without 
some  paper  writing  attempting  to  convey 
title."  It  Is  plain  therefore  that  plaintiffs 
cannot  set  up  a  "claim  of  title"  under  our 
statute. 

This  brings  us  to  the  Inquiry,  Is  the  deed 
to  the  ancestor,  under  which  she  made  no 
entry  or  claim  to  the  land,  or  no  one  for  her, 
good  color  for  an  entry  made  more  than  20 
years  after  her  death,  by  her  heirs  at  law, 
and  after  the  state  had  granted  the  lands  to 
defendants? 
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Tbe  reason  -  usually  given  to  support  the 
doctrine  of  maturing  title  by  adverse  posses- 
sion, under  color  of  title,  is  that  where  one. 
In  the  exercise  of  ordinary  care,  is  Induced 
to  enter  upon  and  Improve  land  because  he 
has  some  written  evidence  of  title  that 
would  naturally  Induce  a  "layman"  to  be- 
lieve that  it  vested  In  him  what  Is  professed 
to  pass.  It  would  be  unjust  to  enforce  the 
right  of  another  who  brings  no  action  till  the 
end  of  the  statutory  period.  Wood  on  Llm. 
S  159 ;  Avent  v.  Arrington,  105  N.  0.  387,  10 
S.  E.  991.  In  tbe  opinion  In  that  case  many 
cases  are  cited  and  quoted  from,  which  seem 
to  Indicate  that  the  entry  must  be  made  by 
the  person  to  whom  the  colorable  Instrument 
is  made. 

In  view  of  the  fact  that  the  ancestor  to 
whom  the  colorable  title  was  made  never  as- 
serted any  claim  to  the  land  under  it,  and 
these  plaintiffs  do  not  take  by  purchase,  they 
evidently  do  not  come  within  tbe  reason  of 
tbe  rule^  as  stated  by  Mr.  Wood,  and  ap- 
proved by  this  court  In  Avent  v.  Arrington. 
When  they  entered  they  knew  and  admit 
their  ancestor  had  never  entered  upon  the 
land  and  had  never  perfected  his  colorable 
title.  It  is  different  when  the  ancestor  en- 
ters and  takes  possession  under  colorable  ti- 
tle. At  bis  death  the  possession  Is  cast  by 
Jescent  upon  his  heir,  who  may  continue 
the  possession  in  good  faith  in  himself,  and 
tack  it  to  that  of  his  ancestor's  so  as  to  com- 
plete the  necessary  statutory  period.  Atwell 
T.  Shook,  133  N.  C.  391,  45  S.  B.  777;  Alex- 
ander T.  Gibbons,  118  N.  O.  796,  24  S.  E.  748. 
54  Am.  St  Rep.  757.  It  is  tbe  continuity  of 
possession  which  gives  to  the  heir  the  ben- 
efit of  the  entry  under  color  made  by  his  an- 
cestor. 

We  fail  to  find  any  authority  for  tbe  posi- 
tion that  long  after  the  ancestor's  death  bis 
heir  can  avail  himself  of  a  colorable  title, 
consisting  of  a  paper  writing  made  to  bis  an- 
cestor when  the  latter  either  refused  or  fail- 
ed to  claim  any  rights  under  It  himself.  It 
would  seem  more  consistent  with  reason  and 
^authority  that  the  entry  should  be  made  and 
claim  of  title  first  asserted  by  the  person  to 
whom  the  colorable  instrument  was  made, 
and  that  if  he  did  not  see  fit  to  do  so  in  his 
lifetime,  no  one  can  do  it  after  his  death  un- 
der his  color. 

•  The  grantee  In  the  deed  takes  by  purchase. 
Her  heirs  took  no  Interest  under  the  deed. 
They  take  by  descent  from  her;  therefore, 
they  must  show  a  "descent  cast."  As  their 
ancestor  had  no  real  title  to  descend,  they 
can  only  show  it  by  proving  her  possession 
and  that  at  her  death  it  was  cast  upon  them, 
for,  as  against  one  showing  no  title  -In  him- 
self, possession  is  title.  Sherin  v.  Brackett, 
36  Minn.  152,  30  N.  W.  551 ;  Sedg.  &  W.  Tr. 
Title  to  Land,  §§  717,  718.  "A  descent  cast, 
where  an  ancestor  is  in  possession,  gives  col- 
or of  title."    3  Wash.  Real  Prop.  168. 

It  must  be  admitted  that  an  heir  cannot 
Inherit  a  color  of  title,  for  that  is  not  a  mu- 


niment of  title.  It  is  a  mere  shadow,  a  pre- 
tense of  a  title.  Muniments  of  title  follow 
the  real  title  and  descend  to  the  heir  as  an 
incident  to  the  estate.  If  there  Is  no  estate 
to  descend,  there  can  be  no  muniments.  It 
is  the  descent  of  the  possession  which  gives 
vitality  to  the  colorable  tllle  and  which,  when 
continued  long  enough,  constitutes  It  a  mu- 
niment of  a  real  title.  Without  the  posses- 
sion the  colorable  instrument  is  but  worth- 
less paper.  It  has  been  said  that  color  of 
title  must  purport  to  convey  title  to  the  claim- 
ant thereunder,  or  to  those  with  whom  he 
is  In  privity.    1  Cyc.  1085. 

This  term  "privity,"  when  used  In  connec- 
tion with  color  of  title,  does  not  mean  priv- 
ity in  blood,  for  a  "privy  in  blood"  is  defined 
to  be  one  who  derives  bis  title  to  the  prop- 
erty in  question  by  descent  6  Words  & 
Phrases,  5608.  That  refers  to  a  real  title 
which  can  descend,  and  not  to  a  mere  colore 
able  title,  for  until  the  ancestor  enters  and 
takes  possession  under  bis  color,  be  bas  noth- 
ing to  descend,  neither  title  nor  possession. 
Therefore  It  Is  held  In  treating  of  color  of 
title  that  "the  privity  spoken  of  exists  be- 
tween two  successive  holders  when  the  later 
takes  under  the  earlier,  as  by  descent  (as  for 
Instance  a  widow  under  her  husband,  or  a 
child  under  Its  parent)  or  by  will  or  grant, 
as  by  voluntary  transfer  of  possession." 
Sherin  v.  Brackett  supra;  Hamilton  r. 
Wright,  30  Iowa,  480;  Jackson  v.  Moore,  13 
Johns.  (N.  T.)  513,  7  Am.  Dec.  398;  Sedg.  & 
AValte,  Tr.  Title  to  Land,  {§  747,  748 ;  Wood 
on  Lim.  i  271.  The  term  "privity,"  when  used 
In  connection  with  a  colorable,  or  sham,  ti- 
tle, and  not  a  real  title,  evidently  means 
"privity  of  possession." 

To  show  privity  of  possession  the  later  oc- 
cupant must  enter  under  the  prior  one ;  must 
obtain  his  possession  either  by  purchase  or 
descent  from  him.  Words  &  Phrases,  5C09; 
Shuffleton  V.  Nelson,  22  Fed.  Cas.  45-47;  Sedg. 
&  Walte,  i  747.  Warvelle,  In  his  work  on 
Vendors,  vol.  1,  §  8,  p.  54,  states  the  Ww 
very  clearly  as  follows:  "Possession  under 
color  of  title  for  the  period  of  the  statutory 
limitation  confers  upon  the  holders  a  perfect 
title  in  law;  and  where  one  takes  iMsses- 
sion  under  a  deed  giving  color  of  title  his 
possession  may  be  transferred  to  subsequent 
parties,  and  the  iwssesslon  of  the  different 
holders  may  be  united  so  as  to  make  up  the 
statutory  period.  Titles  acquired  in  this 
manner  must  however  show  connected  pos- 
session and  a  privity  of  grant  or  descent." 

The  case  of  Bond  v.  Beverly,  152  N.  C.  60, 
67  S.  E.  55,  relied  upon  by  tbe  defendants, 
supports  the  position  we  have  taken.  In  that 
case  the  plaintiff  claimed  the  land  by  virtue 
of  sale  In  1870,  under  an  execution  against 
Laurence  Askew,  the  owner  of  the  land.  The 
defendant  Beverly  claimed  under  a  deed  from 
narrlll,  who  claimed  under  a  deed  from  the 
executors  of  Laurence  Askew.  It  was  claim- 
ed that  Beverly's  deed  was  void  for  lack  of 
sufficient  description  and  was  not  color  of  tir 
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tie.  This  court,  in  a  very  lucid  opinion  fey 
Mr.  Justice  Manning,  In  which  the  facts  are 
fully  stated,  held  that  the  deed  to  UarriU 
was  good  color  of  title  and  that  Bererly,  hav- 
ing been  put  In  possession  by  HarrlU,  could 
take  the  benefit  of  such  color.  In  other 
words,  Beverly  was  privy  in  possession  with 
IlarrlU.  The  learned  justice  says:  "This 
adverse  entry  occurred  on  December  22,  1890, 
when  Harrlll  put  Beverly,  the  ancestor  of 
defendants,  and  one  Young  in  possession  of 
the  land  and  they  took  possession  of  it,"  and 
be  cites  a  number  of  cases  wherein  privity 
of  possession  is  held  to  exist  between  suc- 
cessive holders.  It  is  manifest  from  the  opin- 
ion that,  if  there  had  been  no  privity  of  pos- 
session between  Harrill  and  Beverly,  the  lat- 
ter could  not  have  availed  himself  of  the 
former's  deed  from  the  executors  as  color  of 
tiUe. 

Another  case  pressed  upon  our  attention 
by  the  learned  counsel  for  defendants  is  Mil- 
ler V.  Davis,  106  Mich.  303,  64  N.  W.  838, 
which  appears  npon  examination  to  be  based 
upon  a  construction  of  the  Mlchlj^n  statutes. 
Joseph  St.  Andre  was  the  legal  owner  of  the 
land  by  patent  from  the  government.  He 
seems  to  have  abandoned  the  land  and  oth- 
ers took  adverse  possession  of  It.  Louis  St 
Andre,  an  heir  of  Joseph,  afterwards  re-en- 
tered upon  the  land  and  the  Judge,  writing 
the  opinion,  says,  "he  could  not  be  said  to 
have  entered  without  color  of  tltie."  This 
was  purely  obiter  and  we  think  not  an  apt 
expression,  for  when  Xx>uis  St  Andre  re-en- 
tered be  held  the  legal  titie  in  his  person 
and  his  entry  was  not  under  color  of  a  spuri- 
ous title,  but  under  the  protection  of  the  orig- 
inal patent  which  he  had  inherited  from  his 
ancestor. 

We  are  of  opinion  that  his  honor  did  not 
err  in  sustaining  the  motion  to  nonsuit,  and 
his  Judgment  Is  affirmed. 

HOKE,  J.  (dissenting).  Impressed  as  I 
am  with  the  learned  discussion  of  the  sub- 
ject In  the  opinion  of  the  court,  I  cannot 
bring  my  mind  to  the  conclusion,  made  the 
basis  of  the  decision,  that  in  order  to  make 
a  deed  available  as  color  of  titi^  It  is  al- 
ways necessary  that  there  should  be  an  ac- 
tual entry  thereunder  by  the  original  gran- 
tee. To  constitute  color  of  title  in  this  state, 
it  is  required  that  there  should  be  a  paper 
writing  purporting  to  convey  or  contract  for 
the  title  to  land,  sufficiently  defining  Its 
boundaries,  and  an  entry  thereunder,  assert- 
ing ownership  with  a  certain  degree  of  good 
faith.  Subject  to  these  requirements  the 
question  of  color  of  title  is  very  largely  one 
of  intent,  and  there  is  no  reason  occurring 
to  me  why  an  heir  should  not  be  allowed  to 
acquire  title  when  he  enters  under  a  deed 
to  the  ancestor  and  remains  ID'  the  exclu- 
sive possession  for  the  required  length  of 
time,  asserting  ownership  under  the  deed. 

The  position  chiefly  relied  upon  in  the 
court's  opinion  that  there  should  be  an  entry 


by  the  ancestor  grantee,  under  the  deed  and 
descent  cast  before  the  heir  can  avail  bim 
self  of  the  deed  as  color,  Is  a  doctrine  as- 
serted and  applied  by  the  courts  to  cases 
where  it  was  necessary  to  join  or  "tack"  the 
possession  of  the  ancestor  to  that  of  the 
heir  in  order  to  make  out  the  length  of  oc- 
cupation required.  The  courts  were  giving  a 
reason  for  allowing  one  wrongdoer  or  dis- 
seisor to  avail  himself  of  the  occupation  by 
another,  and  this  is  what  the  text-books 
mean  when  they  lay  such  apparent  stress 
upon  possession  by  the  ancestor.  As  in  the 
citation  from  Warvelle,  appearing  to  the 
principal  opinion,  "that  possession  under  a 
deed,  giving  color,  may  be  transferred  to 
other  parties,  but  in  order  to  do  this  they 
must  be  purely  of  grant  or  descent"  In  our 
case,  however,  there  was  evidence  to  the  ef- 
fect that  the  heirs  had  entered,  and  them- 
selves had  occupied  the  property  adversely 
for  the  required  length  of  time,  asserting 
ownership  under  the  deed  to  their  ancestor, 
and  to  my  mind  there  is  nothing  to  prevent 
the  operation  of  the  principles  of  color  of 
title;  a  paper  writing  purporting  to  convey 
same,  and  an  entry  thereunder  asserting 
ownership  in  good  faith.  Such  a  claim  of 
ownership  would  not  be  allowed  to  an  ab- 
solute stranger  but  by  reason  of  privity  it 
should  be  allowed  to  the  heir.  The  principle 
contended  for  seems  to  have  been  applied  In 
Miller  v.  Davis,  106  Mich.  300,  64  N.  W.  338, 
and  was  directly  recognized  by  this  court  in 
Bond  V.  Beverly,  152  N.  O.  67,  67  S.  B.  55. 

In  that  well-considered  case,  it  appeared 
that  the  executors  of  a  claimant,  under  or- 
der of  court  had  sold  the  land  In  contro- 
versy to  one  Harrill  and  made  a  deed  to  Har- 
rill, properly  and  sufllclently  defining  the 
boundaries.  Harrill  conveyed  to  Beverly,  the 
ancestor  of  defendant,  who  entered,  and  he 
and  those  under  whom  he  claimed  occupied 
for  sufficient  length  of  time  to  mature  the 
title,  asserting  ownership  under  these  deeds. 
The  deed  from  the  executors  to  Harrill  was 
a  good  and  sufficient  deed.  That  from  Har* 
rill  to  Beverly  was  void  for  lack  of  suffi- 
cient description.  There  was  no  entry  on 
the  land  under  this  claim  until  Beverly,  the 
ancestor  of  defendants,  entered.  The  title 
of  defendants  by  adverse  occupation  was  es- 
tablished and  allowed  to  prevail.  This  was 
not,  as  insisted,  an  application  of  the  rec- 
ognized principle  that  a  lessor  may  ripen  his 
own  titie  by  the  occupation  of  his  lessee,  or 
even  his  licensee.  Under  and  by  virtue  of 
the  deed  to  Harrill,  the  grantee  of  the  ex- 
ecutors, although  there  had  never  been  any 
entry  by  Harrill  or  any  one  under  whom  he 
claimed,  Beverly,  who  claimed  under  Har- 
rill, was  allowed  to  avail  himself  of  his 
grantor's  deed  as  color,  though  the  grantee 
himself  had  not  entered.  On  the  facts  pre- 
sented he  was  not  an  al>soInte  stranger,  but 
a  claimant  asserting  ownership  in  good 
faith. 

While  we  recognize  and  treat  claims  of 
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this  cbaracter  as  beginning  in  a  disseisin,  we 
know  tbat  many  of  them,  as  a  matter  of 
fact,  represent  the  true  title,  the  evidence  of 
which  has  been  lost,  from  accident  or  inat- 
tention, under  the  lax  methods  that  former- 
ly prevailed  when  land  was  cheaper  and 
more  readily  obtained.  Many  thousands  of 
titles  in  this  state  could  not  now  be  strict- 
ly established  by  a  line  of  registered  deeds. 
Fifty  or  sixty  years  back  it  would  be  diffi- 
cult to  show  the  character  or  circumstances 
of  an  original  entry,  by  oral  testimony.  One 
hundred  years  back  it  would  be  impossible 
and,  to  my  mind,  it  is  an  unsound  principle, 
and  one  fraught  with  much  danger,  tbat  de- 
prives an  heir  of  the  privilege  of  availing 
himself  of  his  ancestor's  deed  as  color. 

I  am  of  opinion  that,  On  the  facts  In  evi- 
dence, the  cause  should  have  been  submitted 
to  the  Jury. 

063  N.  C.  490) 

REJID  et  ux.  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  30, 

1910.) 

1.  COUMEBCB     (I     61*)— CABBIKBS— STAT0TOBT 

Rboulations  —  Vauditt  —  Penalty— In- 
terstate Shipment. 

Revisal  1905,  §  2631,  imposing  a  penalty 
upon  railroad  companies  for  refasing  to  accept 
freight  for  shipment,  is  not  nnconstitutional 
when  applied  to  an  interstate  shipment;  not 
being  an  interference  with  or  burden  upon  Inter- 
state commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  $S  81-84 ;    Dec.  Dig.  S  61.*] 

2.  Carriers  (8  39*)— Fbeiqht— Ddtt  to  Re- 
ceive Freight. 

It  is  a  common-law  duty  of  a  common  car- 
rier to  receive  freight  whenever  tendered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  98;  Dec  Dig.  i  39.*] 

3.  Commerce    ({    33*)  —  "Interstate    Com- 
merce." 

"Interstate  commerce"  does  not  begin  until 
the  freight  has  been  shipped  or  started  for 
transportation  from  one  state  to  another. 

[EJd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  J  26;    Dec  Dig.  {  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3724-3731.] 

4.  Cabbiebs  (8  30*)— Fbeiqht— Right  to  Re- 
ceive—Failcbb  to  File  Rates. 

The  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  i  6,  24  Stat.  380  [U.  S.  Comp.  St 
1901,  p.  3156])  requires  every  carrier  subject  to 
the  act  to  file  with  the  Interstate  Commerce 
Commission,  print,  and  keep  open  to  public  in- 
struction, schedules  showing  all  the  rates  for 
transportation  lietween  different  points  on  its 
own  route,  and  between  points  on  its  own  route 
and  that  of  any  other  railroad  company,  when 
a  through  route  and  a  joint  rate  have  been 
established,  and  also  forbids  the  carrier  to  en- 
gage in  the  transportation  of  property  between 
states  without  filing  such  rates.  Held,  that  it 
was  only  the  "business"  of  a  common  carrier, 
which  could  not  be  exercised  without  filing 
rates,  and  a  railroad  company  was  not  pro- 
hibited from  receiving  freight  for  transportation 
to  another  state  by  the  fact  that  no  through 
route  and  joint  rates  had  been  established  be- 
tween the  points  of  shipment  and  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  i  80.*] 


5.  Cabbiebs  (8  37*)— Fbeight— Penalties- 
Actions  —  Defenses  —  Failure  to  File 
Rates. 

The  fact  that  the  railroad  company  did  not 
establish  and  post  its  rates  between  a  point  on 
its  own  line  and  a  point  in  another  state  would 
not  be  a  defense  to  an  action  for  the  penalty 
imposed  by  Revisal  1905,  §  2631,  for  faftnre  to 
receive  freight  for  shipment,  since  the  railroad 
company  could  have  discharged  its  common-law 
duty  to  receive  the  freight  by  accepting  it  to  be 
shipped  to  the  end  of  its  own  line  and  there  de- 
livered to  another  carrier  for  transportation 
to  its  interstate  destination,  making  the  freight 
payable  at  destination,  or  could  have  ascertained 
by  telegraph,  while  the  freight  was  en  route, 
the  amount  of  the  freight  charges ;  the  shipper 
not  having  demanded  but  merely  having  offered 
to  prepay  the  freight. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  8  37.*] 

6.  Evidence  (S  73*)  —  Pbbsumptions  —  Com- 
pliance WITH'  Law. 

It  is  presumed  that  a  railroad  company  is 
carrying  on  its  business  under  the  authority  of 
law. 

[EU.  Note.— For  other  cases,  see  ESvidence, 
Cent  Dig.  8  94 ;   Dec  Dig.  8  73.*] 

7.  Cabbiebs  (8  23*)  —  Fbeight  —  Statotobt 
Regulations— Connecting  Carriers— Lia- 
bility or  Initial  Cabrieb. 

The  interstate  commerce  act  (Act  Feb.  4, 
1887,  c  104,  8  20.  24  Stat  386  [U.  S.  Comp. 
St  1901,  p.  3169]),  making  the  initial  carrier 
who  issued  a  bill  of  lading  liable  for  the  de- 
fault of  each  successive  carrier  to  the  point 
of  destination,  merely  declares  the  common 
law  and  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  8  23.*] 

8.  CARBips  (8  172*)  — Fbgioht  — Carriage 
Beyond  Line — Duties. 

A  common  carrier  of  freight  is   liable  in 

damages  for  refusing  to  receive  and  carry  goods, 

though  destined  for  points  beyond  its  own  line. 

[Ed.    Note.— For   other    cases,    see    Carriers, 

Dec  Dig.  8  172.*] 

9.  Carriers  (8  37*)— Freight— Receipt— Pen- 
alties FOB  Refusal. 

Even  if  Interstate  Commerce- Act  Feb.  4, 
1887,  c  104,  8  20,  24  Stat  386  (U.  S.  Comp. 
St  1901,  p.  3169),  making  the  initial  carrier 
who  issues  a  bill  of  lading  liable  for  the  default 
of  each  successive  carrier  to  the  point  of  des- 
tination, were  invalid,  its  invalidity  would  not 
relieve  a  carrier  from  the  penalty  imposed  by 
Revisal  1005,  8  2631,  for  failure  to  receive 
freight  tendered,  though  the  freight  was  destined 
for  an  interstate  point,  since  the  goods  should 
have  been  received  under  a  bill  of  lading  limit- 
ing liability  to  damages  suffered  on  the  initial 
carrier's   own   line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec..  Dig.  8  37.*] 

10.  Cabbiebs  (8  173*)  — Freight  — Through 
Shipment. 

In  absence  of  statute  or  act  of  Congress, 
the  mere  designation  in  the  bill  of  lading  of  a 
point  in  another  state  as  the  point  of  destina- 
tion does  not  make  the  contract  one  for  through 
transportation,  where  the  other  provisions  in- 
dicate limkation  of  the  initial  carrier's  lia- 
bility to  damages  occurring  on  its  own  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  760-763,  781-784;  Dec  Dig.  I 
173.*] 

Brown   and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 


•For  otbar  cases  sea  same  topic  and  secUon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Borie*  le  lUp'r  ladoxM 
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Action  by  D.  Ll  Reld  and  wife  against  the 
Southern  Railway  Company.  B^m  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

On  September  17,  1907,  the  feme  plaintiff 
tendered  to  the  defendant  at  its  freight  depot 
in  Charlotte,  N.  C,  a  lot  of  household,  goods 
for  shipment  to  Davis,  W.  Va.,  a  station  on 
the  West  Maryland  Railroad.  She  offered 
to  prepay'  the  freight  charges,  and  asked  for 
bill  of  lading.  The  defendant  declined  to 
receive  said  goods  for  shipment,  as  requested. 
Again,  on  the  18th,  19tb,  20th,  21st,  and  23d 
of  September,  she  renewed  her  requests  to 
the  defendant  to  receive  said  freight  for  ship- 
ment, as  above  stated ;  but  the  defendant  re- 
fused to  accept  same  until  September  23, 
1007,  when  it  informed  the  plaintiff  that  the 
amount  necessary  to  prepay  the  freight  was 
$34.0&  The  plaintiff  thereupon  paid  the 
same,  and  the  defendant  then  accepted  said 
freight  for  shipment,  and  issued  a  bill  of  lad- 
ing therefor.  On  September  17th,  when  the 
plaintiff  first  tendered  the  goods  and  demand- 
ed the  bill  of  lading,  the  defendant's  agent 
informed  the  plaintiff  that  there  was  no  es- 
tablished rate  for  shipment  to  Davis,  W.  Va., 
and  that  none  had  been  filed  or  publiabed, 
and  that  he  had  no  authority  to  receive  said 
goods.  Said  agent  on  that  day  wired  the 
proper  authority  to  obtain  the  freight  rate 
and  for  permission  to  receive  said  shipment 
On  September  23d  he  received  such  informa- 
tion and  permission,  and  thereupon  accepted 
the  freight  and  issued  a  bill  of  lading  there- 
for. At  the  date  of  said  tender,  on  Septem- 
ber 17th,  there  was  a  telegraph  office  at 
Davis,  W.  Va.  The  plaintiff  remained  at 
Charlotte  from  September  17th  to  September 
23d  waiting  the  shipment  of  said  household 
goods.  The  above  facts  were  agreed,  and  it 
was  further  agreed  that  the  plaintiff's  dam- 
age, if  she  Is  entitled  to  recover  any,  by  rea- 
son of  said  delay  in  Charlotte,  was  $25.  Upon 
the  facts  agreed,  the  Judge  rendered  Judg- 
ment for  $250,  being  penalty  of  $50  per  day 
for  refusal  to  accept  freight  tendered  for 
shipment  on  each  of  five  different  days,  and 
$25  compensatory  damages,  and  the  cost  of 
this  action.    The  defendant  appealed. 

W.  B.  Rodman,  for  appellant.  Stewart  & 
McRae,  for  appellees. 

CLARK,  C.  J.  The  defendant  contends 
that  Revlsal  1905,  §  2C31,  Is  Invalid,  bo  far 
as  it  undertakes  to  Impose  a  penalty  on  a 
common  carrier  for  refusing  to  receive  a 
shipment  of  freight  from  one  state  to  an- 
other, but  concedes  that  this  court  has  here- 
tofore decided  this  point  against  It.  In  Lum- 
ber Co.  V.  Railroad,  152  N.  C.  72,  67  S.  E. 
107,  168,  It  Is  said:  "We  have  repeatedly 
passed  against  this  contention.  The  defend- 
ant's brief  admits  this,  and  cites  eight  deci- 
sions of  this  court  which  it  asks  us  to  over- 
rule. In  one  of  the  latest  of  these  (Reld  v. 
Railroad,  149  N.  C.  423  [63  S.  E.  112]),  the 
authorities   were  reviewed,   and    the   court 


said:    The  defendant  contends  that  Revlsal 
1905,  I  2631,  giving  a  penalty  for  refusing 
to  accept  freight  for  shipment,  is  unconsti- 
tutional when  the  freight  Is  to  be  shipped 
into  another  state.     But  refusing  to  receive 
for  shipment  is  an  act  wholly  done  within 
this  state,  is  not  a  part  of  the  act  of  trans- 
portation, and  our  penalty  statute  applies.' " 
The  court  then  cited  Bagg  v.  Railroad,  109 
N.  a  279,  14  S.  B.  79.  14  L.  R.  A.  596,  26 
Am.   St  Rep.  569,  and  Currie  v.  Railroad, 
135  N.  O.  536,  47  S.  B.  654,  both  of  which  had 
been  cited  and  reaffirmed  by  Walker,  J.,  in 
Walker  v.  Railroad,  137  N.  C.  168,  49  S.  B. 
84.    In  Twltty  v.  Railroad,  141  N.  C.  356,  53 
S.  B.  957,  Brown,  J.,  held  that,  where  the 
agent  refused  to  give  the  bill  of  lading  be- 
cause he  did  not  know  what  the  freight  rates 
were,  this  was  a  refusal  to  receive  for  trans- 
portation,  and  the   carrier  was   responsible 
for  the  penalty,  even  though  he  put  the  goods 
in  the  warehouse.     In  HarrlU  v.  Railroad, 
144  N.  a  532,  67  S.  B.  383,  Walker,  J.,  held 
that  a  penalty  for  failure  to  deliver  freight 
was  valid  though  the  freight  was  Interstate. 
There  the  penalty  was  incurred  after  trans- 
portation had  ceased.    Here  the  penalty  oc- 
curred before  the   transportation  had  been 
begun,  and  before  the  freight  was  received  or 
accepted  for  transportation.     Reld  v.  Rail- 
road was  again  before  the  court  (150  N.  C- 
753,  64  S.   E.  874),  and  was   reaffirmed  by. 
Hoke,  J.,  citing  Morris  v.  Express  Co.,  146 
N.  C.  167,  69  S.  B.  667,  15  L.  R.  A.  (N.  S.) 
983,  which  held  "the  state  may,  in  the  ab- 
sence of  express  action  by  Congress  or  by  the 
Interstate    Commerce   Commission,    regulate 
for  the  benefit  of  Its  citizens  local  matters  in- 
directly affecting  interstate  commerce,"  and 
cited  as  sustaining  that  position  Railroad  v. 
Flour  Mill,  211  U.  S.  612,  29  Sup.  a.  214,  53 
L.  Ed.  352,  which  laid  down  the  same  propo- 
sition in  a  case  which  involved  the  right 
of  the  state  court  to  compel  a  railroad  com- 
pany to  place  cars  on  a  siding  for  the  con- 
venience of  a  flouring  mill  engaged  in  mak- 
ing shipments  In  Interstate  commerce.    The 
above  decisions  were  followed  by  Connor,  J., 
In  Garrison  v.  Railroad,  150  N.  C.  676,  5.92, 
64  S.  B.  678,  with  a  full  review  of  the  au- 
thorities and  no  dissent     In  fact,  the  duty 
to  receive  freight  "whenever  tendered"  was 
a  common-law  duty.    Alsop  v.  Express  Co., 
104  N.  C.  278,  10  S.  B.  297,  6  L.  R.  A.  271, 
which  was  cited  and  approved  in  Garrison 
V.   Railroad,    150   N.   C.   582,   64   S.    B.   678. 
Interstate  commerce  does  not  begin  "until 
the  articles  have  been  shipped  or  started  for 
transportation  from  one  state  to  the  other," 
was  said  by  Bradley,  J.,  in  Coe  v.  Brrol,  116 
U.  S.  517,  6  Sup.  Ct  475,  29  L.  Ed.  715,  citing 
In  re  Daniel  Ball,  10  Wall.  505,  19  L.  Ed. 
d99,   which   has  since  been  cited  with  ap- 
proval in  Match  Co.  v.  Ontonagon,  188  U.  8. 
94,  23  Sup.  Ct  266,  47  I*  Ed.  394.    The  statu- 
tory enforcement,  under  penalty,  of  the  com- 
mon-law duty  to  accept  freight  "whenever 
tendered,"  is  not  within  the  scope  or  terms 
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of  any  act  of  Congress.  It  is  neither  an  in- 
terference with  nor  a  burden  upon  interstate 
commerce. 

The  second  point  the  defendant  malces  is 
that  It  could  not  receive  for  shipment  freight 
going  from  one  state  to  another,  until  the 
rates  of  freight  to  such  points  had  heen  filed 
with  the  Interstate  Commerce  Commission, 
as  required  by  the  United  States  statute. 
The  defendant's  brief  concedes  that  this 
point  also  has  been  held  against  him  by  this 
court  The  act  of  Congress  (Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  104,  »  6,  24  Stat 
380  [U.  S.  Comp.  St  1901,  p.  3156])  provides: 
"Every  common  carrier,  subject  to  the  pro- 
visions of  this  act  shall  file  with  the  com- 
mission created  by  this  act  print  and  keep 
oi)en  to  public  instruction  schedules  show- 
ing all  the  rates,  fares  and  charges  for  trans- 
portation between  different  points  on  Its  own 
route,  and  between  points  on  its  own  route 
and  points  on  the  route  of  any  other  carrier 
by  railroad,  by  pipe  line  or  by  water,  when 
a  through  route  and  Joint  rate  have  been 
established."  If  no  through  route  and  Joint 
rate  from  Charlotte  to  Davis,  W.  Va.,  had  been 
established,  it  was  not  therefore  prohibited 
to  the  defendant  to  receive  this  freight  It 
cannot  be  expected  that  a  freight  rate  to 
every  railroad  station  in  the  Union  from 
Charlotte  must  be  established  and  published 
before  the  railroad  can  receive  freight  for 
any  point  outside  this  state,  at  Charlotte. 
The  federal  statute  does  not  prohibit  the  re- 
ceipt or  forwarding  of  a  single  shipment,  but 
forbids  the  carrier  to  "engage  or  participate 
in  the  transportation  of  passengers  or  prop- 
erty," interstate,  without  filing  its  rates.  It 
is  the  business  of  a  common  carrier  which 
the  defendant  is  forbidden  to  exercise  with- 
out filing  its  rates.  The  statute  has  no  ap- 
plication to  this  case,  where  the  defendant 
was  carrying  on  such  business,  presumptive- 
ly, at  least,  under  the  authority  of  law.  Har- 
rlll  V.  RaUroad,  144  N.  G  540,  67  S.  B.  383. 
If,  however,  the  defendant  was  in  default 
in  not  having  complied  with  the  federal  stat- 
ute to  establish  and  post  its  rates,  this  would 
not  be  a  defense  to  its  other  default  in  fail- 
ing to  comply  with  its  common-law  duty  to 
receive  all  freight  when  tendered,  under  pen- 
alty prescribed  by  a  state  statute. 

Besides,  there  was  nothing  which  prevent- 
ed the  defendant  from  accepting  the  freight 
to  be  shipped  to  the  end  of  its  line,  there  to 
be  delivered  to  other  carriers  to  be  trans- 
ported to  Davis,  W.  Va.  This  it  actually  did 
when  it  finally  received  this  freight  and  gave 
its  bill  of  lading  therefor  on  September  23d. 
The  bill  of  lading  recites  the  receipt  of  the 
freight  in  good  order,  marked  as  destined  for 
Davis,  W.  Va.,  and  stipulates :  "Which  said 
carrier  agrees  to  carry  to  its  said  destina- 
tion, if  on  its  own  road,  or  otherwise  to  deliv- 
er to  another  carrier  on  the  route  to  said 
destination."  There  was  no  reason  why  the 
-defendant  could  not  have  received  this  freight 


on  the  very  first  day  it  was  tendered,  as  it 
was  its  duty  to  do,  and  have  given  a  bill  of 
lading  tn  the  Identical  words  that  it  gave  on 
September  23d.  It  could  have  shipped  the 
goods  and  made  the  freight  payable  at  desti- 
nation, or  it  could  have  foregone  the  receipt 
of  freight  till  it  could  have  ascertained  by 
wire  the  amount  thereof,  which  could  have 
beoa  done  while  the  goods  were  proceeding 
on  their  way.  The  plaintiff  did  not  demand 
prepayment  of  freight,  as  the  condition  prece- 
dent to  acceptance  of  the  goods.  She  merely 
offered  to  prepay.  In  Twltty  v.  Railroad,  141 
N.  C.  355,  63  S.  B.  957,  Brown,  J.,  says: 
"The  fact  that  the  agent  did  not  know  the 
freight  rates  Is  no  excuse.  It  is  his  duty  to 
know  them.  At  least,  he  could  readily  have 
telegraphed  and  ascertained,  and  need  not 
have  refused  to  give  a  bill  of  lading  on  that 
account"  So,  here,  it  Is  no  defense  that  the 
defendant  had  not  established  its  rates.  It 
was  Its  duty  to  have  done  so.  It  could  have 
received  and  shipped  the  freight  and  ascer- 
tained the  rates  while  the  goods  were  la 
transit  It  could  not  plead  its  default  to  the 
United  States  government  as  a  defense  for 
its  default  in  Its  duty  to  the  plaintiff.  Car- 
rie V.  Railroad,  135  N.  O.  637,  47  S.  E.  654; 
Bagg  V.  Railroad,  109  N.  C.  279,  14  S.  E.  79, 
26  Am.  St  Rep.  569,  14  L.  R.  A.  696.  In 
Tel.  Co.  V.  James,  162  D.  S.  650,  16  Sup.  Ct 
934,  40  L.  Ed.  1105,  a  state  statute  was  held 
valid  which  required  telegraph  companies  to 
receive  and  deliver  promptly  all  telegrams, 
and  it  was  held  that  this  applied  to  inter- 
state messages.  This  has  l>een  quoted  and 
approved  in  Railroad  v.  Flour  Mills,  211  U. 
S.  622,  29  Sup.  Ct  214,  53  V.  Ed.  352.  It  was 
held  In  Tel.  Co.  v.  James,  supra,  that  a  state 
statute  was  not  void  as  affecting  interstate 
commerce,  unless  "it  necessarily  affected  the 
conduct  of  the  carrier,  and  regulated  him  in 
the  performance  of  his  duties  outside  and 
beyond  the  limits  of  the  state  enacting  the 
law."  But  the  state  statute  is  valid  If  it 
"can  be  fully  carried  out  and  obeyed  without 
in  any  manner  affecting  the  conduct  of  the 
company  with  regard  to  the. performance  of 
its  duties  in  other  states,  and  would  not  un- 
favorably affect  or  embarrass  It  in  the  course 
of  its  employment,  and  hence,  until  Congress 
speaks  upon  the  subject,  it  would  seem  that 
such  a  statute  must  be  valid."  In  Morris  v. 
Express  Co.,  146  N.  a  167,  68  S.  E.  6G7.  15  U 
R.  A.  (N.  S.)  983,  this  court  held  valid  Revis- 
al  1903,  I  2634,  imposing  a  penalty  for  fail- 
ure to  adjust  and  pay  In  90  days  a  valid 
claim  for  damages  to  goods  shipped  from 
points  without  the  state.  In  a  very  recent 
case  Chief  Justice  Fuller,  In  Railroad  ▼. 
Mazursky,  216  U.  &  122,  30  Sup.  Ct  378, 
54  I*  Ed.  — ,  held  exactly  the  same  proposi- 
tion, approving  what  had  been  said  by  Mr. 
Justice  Peckham  in  Tel.  Co.  t.  James,  su- 
pra. 

And,  finally,  the  defendant  objects  that  by 
reason  of  section  20  of  the  interstate  oom- 
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merce  act  tbe  Initial  carrier  wbo  issues  a  bill 
of  lading  la  liable  for  the  default  not  only  of 
itself  but  of  each  of  the  successive  carriers  to 
tb6  point  of  destination,  and  therefore  tbe 
state  ought  not  to  compel-  it  to  issue  a  bill  of 
lading.  It  seems  to  question  the  constitntion- 
allty  of  the  act  of  Congress.  The  act  of 
Congress  Is  merely  declaratory  of  what  was 
the  common  law  in  this  respect  and  has  been 
held  constitutional  in  Smeltzer  y.  Railroad 
(C.  C.)  158  Fed.  649,  and  Railroad  v.  Cren- 
shaw, 5  Ga.  App.  675,  63  S.  B.  865.  The  de- 
fendant, having  held  itself  out  as  a  common 
carrier,  was  liable  if  it  refused  to  receive  and 
carry  goods  for  points  beyond  its  own  line. 
RaUroad  v.  Wolcott,  141  Ind.  280,  39  N.  El 
451,  60  Am.  St  Rep.  320;  Railroad  v.  Mor- 
ton, 61  Ind.  577,  28  Am.  Rep.  682.  But  wheth- 
er such  act  of  Congress  Is  valid  or  invalid 
does  not  arise  in  this  case.  If  invalid,  the 
defendant  could  have  received  the  goods  and 
asserted  its  liability  only  to  the  extent  ot 
damages  received  on  its  own  line,  as  it  actu- 
ally did  in  the  bill  of  lading  which  it  issued 
when  it  received  these  goods  on  September 
23d.  But,  if  the  act  is  constitutional,  the  de- 
fendant could  not  on  that  account  delay  or 
decline  to  receive  this  shipment  as  long  as 
it  was  in  the  business  of  a  common  carrier, 
and  carrying  goods  for  other  shippers  to  be 
transported  to  points  outside  the  state.  Un- 
less the  act  of  Congress  is  constitutional, 
"the  mere  designation  of  the  destination  of 
the  goods  in  the  contract  with  the  first  car- 
rier will  not  make  it  a  contract  for  through 
transportation,  where  the  other  terms  indi- 
cate a  limitation  of  liability  to  the  end  of 
the  contracting  carrier's  line."  6  Cyc.  481; 
Phillips  V.  Railroad,  78  N.  0.  294.  This  ques- 
tion, -as  already  said,  does  not  arise  in  this 
case,  and,  if  it  did,  it  would  in  no  wise  af- 
fect the  duty  of  the  defendant  to  receive  the 
plaintltTs  goods  when  tendered  for  shipment 
The  measure  of  responsibility  for  damages, 
if  any  should  arise,  is  entirely  separate  and 
apart  from  the  duty  to  accept  and  ship  the 
goods. 
No  error. 

BROWN,  J.  (dissenting.  There  are  two 
questions  presented  by  this  appeal :  (1)  When 
the  plaintiCT  tendered  her  goods  for  shipment 
from  Charlotte,  N.  C,  to  Davis,  W.  Va.,  and 
demanded  a  bill  of  lading,  was  the  transac- 
tion one  of  Interstate  commerce,  so  as  to  ex- 
clude the  imposition  of  penalties  under  the 
state  law?  (2)  Can  the  state  penalize  the  de- 
fendant for  refusing  to  give  a  bill  of  lading 
to  Davis,  W.  Va.,  a  point  beyond  its  own  line, 
and  to  which  point  it  had  made  and  pub- 
lished no  rates?  These  questions  are  dis- 
cussed In  my  dissenting  opinion  In  Burling- 
ton Lumber  Co.  v.  Southern  Ry.  Co.,  152  N.  C. 
76,  67  S.  E.  167,  and  for  the  reasons  given 
therein  I  cannot  concur  in  the  Judgment  of 
this  court    The  case  of  Twitty  v.  Southern 


Railway  Co.,  141  N.  C.  856,  53  S.  E>.  957,  tn 
which  I  wrote  tbe  opinion  of  the  cMrt  is  cited 
as  authority  for  the  ruling  in  this  case.  In 
the  Twttty  Case  the  shipment  tendered  was 
from  Rutherfordton,  N.  C,  to  HendersonvlUe, 
N.  C,  points  in  same  state  and  on  defendant's 
line  of  railway.  I  think  a  cursory  reading  of 
the  facts  of  the  case  and  the  opinion  of  the 
court  will  disclose  that  tbe  case  has  no  appli- 
cation here.  Harrlll  v.  Railway  Co.,  144  N.  C. 
532,  67  S.  H  383,  likewise  has  no  application 
to  this  case,  for  there  tbe  transportation  had 
been  completed  and  there  was  nothing  to  do 
but  to  deliver  the  goods.  There  was  no  regu- 
lation of  commerce  or  anything  which  was 
calculated  to  embarrass  or  impede  the  rail- 
road company  In  the  performance  of  its  duty 
as  an  interstate  carrier.  That  case  was  gov- 
erned by  the  decision  In  Telegraph  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct  934,  40  I* 
Ed.  1105.  The  company  was  not  required  to 
receive  and  carry  goods  beyond  the  state, 
but  merely  to  deliver  those  which  it  had 
brought  into  it  Tbe  distinction  between  the 
two  cases  is  apparent 

WAI/KER,  J.,  concurs  in  dissenting  opinion. 
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CORPORATION  COMMISSION  et  al.  v. 
SOUTHEIRN  BY.  CO.  et  aL 

(Supreme   Court   of   North  Carolina.     Dec.    7, 
1910.) 

1.  Railboads  (§  216*)  —  Location  —  BxTBN- 
SIONS— CotncissioN. 

The  Corporation  Comniission  has  not  ab- 
solute power  to  order  a  railroad  company  to 
put  in  a  side  track,  but  is  limited  by  Reviaal 
1906,  i  1097  (5),  which  provides  that  the  rev- 
enue from  such  a  side  track  must,  within  the 
five  years  next  succeeding,  be  sufficient  to  pay 
the  expenses  of  its  construction. 

[BjA.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  216.*] 

2.  Appeal  and  Ebbob  ({  934*)  —  Review — 
PBEstntPTioN  OF  Vaiiditt  or  Jtjdqmbnt. 

Where  the  lower  court  has  refused  to  af- 
firm an  order  of  the  Corporation  Commission 
that  a  railroad  shall  put  in  a  side  track,  and 
it  does  not  appear  that  the  revenue  from 
such  side  track  will  be  sufficient,  within  the  five 
years,  to  pay  the  cost  of  its  coDBtmction  as  re- 
quired by  Revisal  1906,  §  1007  (5),  the  presump^ 
tion  in  favor  of  the  correctness  of  the  judgment 
below  is  a  sufficient  ground  for  affirmance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  3777-3781;  Dec.  Dig.  $ 
934.*] 

3.  Eminent  Domain  (S  7*)— Railboad  Com- 
mission —  Necessitt   07  Lboislative  Au- 

KHOBITT. 

'The  Corporation  Commission  cannot  grant 
the  power  to  condemn  land  for  a  siding  to  a 
railroad  which  has  no  such  general  power,  even 
if  it  may  require  them  under  Revisal  1905,  { 
1097  (5),  to  put  in  side  tracks,  etc. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  24-26;   Dec.  Dig.  {  7.*] 

4.  Railboads  (i  75*)— Right  of  Wat— Right 
IN  HiQHW ATS— Consent  bt  Municipal  Au- 
thobitibs. 

Without  express  legislative  authority,  the 
streets  of  a  city  cannot  l>e  taken  for  railroad 
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puri)08e8  even  with  consent  of  the   town  au- 
thorities.    „j 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  183 ;   Dec  Dig.  i  75.*] 

6.  COHUEBCB  (I  68*)— Raii,boads— Statutort 
Pkovisions  foe  Side  Tracks  —  Intebfeb- 
KNCE  WITH  Interstate  Ck>ia[ERCE. 

Revisal  1905,  S  1097  (5),  requiring  that  a 
railroad  shall,  in  certain  cases,  put  in  side  tracks 
to  private  industrial  concerns,  is  not  an  inter- 
ference with  interstate  commerce  although  such 
a  road  may  run  through  several  states,  and 
may  carry  freight  over  this  side  tracli  to  other 
states. 

[Ed.   Note. — For  other  cases,   see  Commerce, 
Cent.  Dig.  U  77-86;   Dec  Dig.  §  58.*) 
6.  Eminent  Domain    (J   20*)  —  Railboads  — 
Statdtort  Provisions— Public  Use. 

Revisal  1905,  ^  10O7  (5),  requiring  switches 
to  be  put  in  to  pnvate  industries  on  the  order 
of  the  Coiporation  Commission,  is  not  a  re- 
quirement for  a  private  purpose,  but  is  for  a 
public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §{  59-67;  Dec  Dig.  {  20.*] 

Appeal  from  Superior  Court,  Roclclngham 
County;  Biggs,  Judge. 

Mandamus,  on  the  relation  of  the  Corpora- 
tion Commission  and  the  F.  R.  Penn  Tobacco 
Company,  against  the  Southern  Railway 
Company,  in  which  James  U  Butler  inter- 
venes. From  a  Judgment  for  defendants,  the 
F.  B.  Penn  Tobacco  Company  appeals.  Af- 
firmed. 

Manly  &  Hendren,  for  appellant  R.  C. 
Strudwlck  and  W.  P.  Bynum,  for  Intervener. 
Justice  &  GUdewell,  Brooks  &  Lane,  for  ap- 
pellees. 

CLARK,  O.  J.  The  snbject-matter  of  this 
action,  laying  down  a  side  track  by  the  de- 
fendant railroad  in  a  street  of  ReldsvUIe, 
outside  the  railroad  right  of  way,  to  the 
plant  of  the  Penn  Tobacco  Company  was 
before  us  In  Butler  v.  Tobacco  Co.,  152  N.  C. 
416,  68  S.  E.  12,  where  the  facta  are  fully 
set  out,  together  with  a  plat  of  the  locality. 
In  that  case,  Butler,  who  Is  Intervener  in 
this  case,  was  the  plaintiff  seeking  to  enjoin 
the  defendant  railroad  and  the  tobacco  com- 
pany from  laying  down  such  track  In  dero- 
gation of  the  plaintiff's  right  as  a  property 
owner  on  said  street.  In  that  case  we  held 
that  the  commissioners  of  ReldsvUIe  could 
not  authorize  the  laying  down  of  the  side 
track  outside  of  the  right  of  way  without 
express  legislative  power,  and  that  the  then 
plaintiff  Butler  was  entitled  to  an  injunc- 
tion to  prevent  such  action,  although  his 
property  was  not  Immediately  adjacent.  This 
action  was  then  begun  by  the  Penn  Company 
against  the  railroad  company  before  the  Cor- 
poration Commission  to  compel  the  railroad 
to  lay  down  said  side  track  to  the  Penn  Com- 
pany's plant,  and  off  the  right  of  way,  the 
very  act  which  the  railroad  had  been  en- 
Joined  against  doing.  The  former  plaintiff, 
Butler,  now  appears  as  Intervener.  The  Cor- 
poration Commission  granted  the  order  asked 


for,  and  on  appeal  to  the  Judge  of  the  dis- 
trict, his  honor  refused  to  affirm  the  order. 
Tbe  Penn  Comiiany  thereupon  appealed  to 
this  court  Since  our  former  opinion  there 
has  been  no  legislative  action  authorizing  the 
defendant  railroad  to  use  any  part  of  the 
street  outside  Its  right  of  way,  nor  author- 
izing the  town  of  ReldsvUIe  to  grant  such 
permission.  It  would  seem  therefore  that 
the  matter  is  res  Judicata.  The  plaintiff 
contends  that  It  Is  not,  because  under  Revisal 
1905,  i  1097  (5),  the  Corporation  Commission 
has  directed  the  siding  to  be  put  In.  For 
more  reasons  than  one  we  think  that  this 
view  cannot  be  sustained.  Revisal,  §  1097  (5), 
authorizes  the  Corporation  Commission  "to 
require  the  construction  of  side  tracks  by  any 
railroad  company  to  Industries  already  es- 
tablished: Provided,  It  is  shown  that  tbe 
proportion  of  such  revenue  accruing  to  snch 
side  track  is  sufScleut  within  five  years  to 
pay  the  exi)enses  of  its  construction."  This 
Is  a  very  Important  provision  of  tbe  law  and 
was  fully  sustained  by  this  court  In  the  In- 
dustrial Siding  Case,  140  N.  C.  239,  52  S.  E. 
941,  which  has  been  cited  since  with  ap-. 
proval  In  Dewey  v.  R.,  142  N.  C.  899,  55  S. 
E.  292,  and  In  other  cases,  and  which  again 
we  now  reaffirm  in  every  particular.  But 
It  has  no  application  here  because: 

(1)  Tbe  power  Is  conferred  on  tbe  Corpora-" 
tlon  Commission  not  absolutely,  but  with 
restrictions,  one  of  which  is  that  the  revenue, 
from  such  side  track  shall  be  "sufficient 
within  6  years  to  pay  tbe  expenses  of  its 
construction."  This  does  not  appear,  and  as 
every  presumption  Is  in  favor  of  the  cor- 
rectness of  tbe  Judgment  below  this  would 
be  sufficient  of  Itself  to  affirm  the  Judgment. 
Besides  It  is  reasonably  apparent  that  after 
payment  of  damages  to  every  citizen  of 
ReldsvUIe  who  may  recover  damages  for  ap- 
propriation of  this  street  for  railroad  pur- 
poses the  sum  wUl  exceed  5  years'  additional 
revenue  to  be  derived  from  such  siding. 

(2)  The  Corporation  Commission  cannot 
confer  the  power  of  eminent  domain.  The 
defendant  the  Southern  Railroad  Company, 
being  a  nonresident  corporation,  does  not 
possess  the  power  of  eminent  domain,  and 
tbe  Legislature  has  not  conferred  It  upon 
that  company,  save  to  the  extent  of  authoriz- 
ing It  to  lay  a  double  track  upon  tbe  right 
of  way,  which  it  has  leased. 

(3)  Tbe  court  has  already  held  in  Butler 
V.  Tobacco  Co.,  152  N.  C.  410,  68  S.  B.  12. 
that  without  express  legislative  authority 
the  streets  of  a  city  cannot  be  taken  for  rail- 
road purposes  even  with  the  consent  of  the 
town  authorities.  27  A.  &  E.  (2d  Ed.)  170, 
and  cases  cited.  In  Griffin  v.  R.  R.,  150  N.  G. 
312,  64  S.  E.  16,  tbe  railroad  was  ordered 
to  lay  its  track  along  a  street  by  the  Cor- 
poration Commission  to  make  connection  at  a 
nnion  depot  but  there  was  express '  legisla- 
tive authority  and  tbe  board   of  aldermen 


*For  oilier  cases  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Tig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


N.C.) 


HARRIS  T.  NORFOLK  &  W.  RT.  GO. 


623 


«Iso  granted  their  permissloii  under  antbor- 
ity  conferred  upon  them  in  tbe  city  charter. 
See,  also,  Dewey  r.  R.  R.,  142  N.  C  392,  5a 
S.  E.  292. 

(4)  It  Is  hy  no  means  clear,  though  we 
do  not  find  It  now  necessary  to  decide  the 
point,  that  the  Corporation  Commission  under 
Revisal,  i  1097  (5),  can  require  or  authorize 
any  railroad  company  to  condemn  a  right  of 
way  for  a  side  track  to  an  industrial  plant 
As  there  is  no  reference  to  the  exercise  of 
the  right  of  eminent  domain  in  that  section, 
it  would  seem  that  the  Corporation  Commis- 
sion can  require  a  railroad  company  to  lay 
down  a  side  track  to  an  industrial  plant  only 
upon  the  railroad's  right  of  way  or  when 
the  right  of  way  is  tendered  hy  the  indus- 
trial company  that  petitions  for  a  siding. 
In  Rerlsal,  i  1097(3),  which  authorizes  the 
Corporation  Commlsrfon  to  require  the  es- 
tablishment of  union  depots,  it  is  expressly 
provided  that  "tbe  railroad  so  ordered  to 
construct  union  depots  shall  have  power  to 
condemn  land  for  such  purpose,  as  in  case 
of  locating  and  constructing  a  line  of  rail- 
road." The  absence  of  such  provision  in 
Revisal,  %  1007(5),  seems  to  Indicate  clearly 
that  industrial  sidings  can  be  ordered  only 
when  laid  upon  the  railroad's  own  right 
of  way  or  when  the  petitioner  has  ten- 
dered the  right  of  way.  In  Commission- 
ers y.  Bonner  (at  this  term)  68  S.  B.  970, 
where  the  county  commissioners  were  au- 
thorized in  cases  where  the  public  road  ran 
along  the  bank  of  a  stream  to  establish  "a 
public  landing,"  it  was  held  that  this  did 
not  confer  the  right  to  condemn  land  for  that 
purpose ;  and  that  where  the  statute  is  silent 
it  is  to  be  presumed  that  the  Tjeglslature  in- 
tended that  the  property  shoald  be  obtained 
by  contract;  and  this  is  especially  so  when 
the  statute  makes  no  provision  for  compensa- 
tion. 

It  is  proper,  however,  that  we  -should  say 
that  we  do  not  assent  to  the  contention  of 
the  defendant  railroad  that,  Inasmuch  as  the 
side  track,  if  established,  would  be  largely 
used  in  interstate  commerce,  therefore  the 
Corporation  Commission  could  not  order  its 
establishment,  because  the  cost  of  establish- 
ing It  would  be  a  burden  npon  interstate 
commerce.  This  point  was  raised  and  decid- 
ed against  tbe  railroad  company  in  R.  R. 
y.  Kansas,  216  U.  S.  262,  30  Sup.  Ct  330.  54 
L.  Ed.  — ,  where  that  court  held:  "The  fact 
that  a  railroad  company  Is  chartered  by  an- 
other state,  and  has  projected  Its  lines 
through  several  states,  does  not  make  aU  of 
its  business  interstate  commerce,  and  render 
unconstitutional,  as  an  interference  with,  and 
burden  upon,  interstate  commerce,  reasonable 
regulations  of  state  railroad  commissions  ap- 
plicable to  portions  of  the  lines  wholly  with- 
in, and  which  are  valid  under,  the  laws  of 
that  state."  The  establishment  of  an  in- 
dustrial siding  under  the  authority  of  the 


Corporation  Commission,  within  the  provi- 
sions of  Revisal,  |  1097  (5),  is  no  more  an 
Interference  with  interstate  commerce  than 
the  establishment  of  a  new  depot,  or  of  a 
union  depot,  under  the  orders  of  the  Corpora- 
tion' CJommlssion.  From  such  new  station 
and  union  depot  both  freight  and  passenger 
traffic  will  originate,  part  of  which  will  pass 
beyond  tbe  state  line. 

While  it  Is  true  that  the  siding  Is  sought 
by  the  industrial  plant  for  the  purpose  of 
facilitating  its  shipments,  none  the  less  the 
function  which  the  defendant  railroad  com- 
pany Is  required  to  exercise  in  laying  and 
operating  the  siding  Is  a  public  use,  and  a 
part  of  its  duty  as  a  common  carrier.  This 
is  expressly  held  in  Hairston  v.  R.  R.,  208 
U.  S.  608,  28  Sup.  Ct  335  (52  L.  Ed.  637), 
where  the  court  says:  "The  uses  for  which 
the  track  was  desired  are  not  the  less  public 
because  the  motive  which  dictated  its  loca- 
tion over  this  particular  land  was  to  ireach 
a  private  Industry,  or  because  the  proprietors 
of  that  Industry  contributed  In  any  way  to 
the  cost"  We  would  not  be  understood  as 
having  intimated  anything  contrary  to  this 
in  what  was  said  in  Butler  v.  Tobacco  Co., 
152  N.  C.  416,  68  S.  B.   12. 

The  Judgment  below  is  affirmed. 


(163  N.  C.  642) 

HARRIS  y.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  7, 
1910.) 

1.  Waters  and  Water  Gottrses  (S  40*)— Nat- 
ural Water  Codrses— Riparian  Rights— 
Nature  ano  Extent. 

Riparian  owners  are  entitled  to  have  a 
stream  which  washes  their  lands,  flow  in  its 
natural  course  without  material  diminution. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  82;  Dec.  Dig.  i 
40.*] 

2.  Waters  and  Water  Courses  (J  42*)- Nat- 
ural Water  Course— Riparian  Rights— 
BlxTENT  OF  Right  to  Use. 

A  riparian  owner  may  use  water  for  any 
purpose  to  which  it  can  be  beneficially  applied, 
provided  he  does  not  inflict  substantial  injury 
upon  those  below  him. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  (Jent  Dig.  §S  33,  34;  Dec  Dig. 
J42.»] 

3.  Waters  and  Water  Courses  (§  40*)- Nat- 
ural Water  Courses— Riparian  Rights- 
Injury. 

A  lower  riparian  owner  has  no  right  of  ac- 
tion because  an  upper  one  takes  water  from  the 
stream,  provided  there  has  been  no  appreciable 
diminution  of  the  stream.  . 

[EJd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  32;  Dec.  Dig.  i 
40.*] 

4.  Waters  and  Water  Courses  (J  46*)— Nat- 
ural Water  Courses— Meohanicai.  Pur- 
poses. 

A  railroad  company  crossing  a  stream  may 
take  water  therefrom  for  its  locomotives,  pro- 
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vided  the  quantiti'  taken  does  not  materially  re- 
duce the  votume. 

[Ed.  Note.— For  Other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  |  87;  Dea  Dig.  { 
48.»] 

6.  Watkbs  and  Watbb  Couksks  ((  87*)— Nat- 
ural Watsb  Coubsx»— Pboceeoinq  to  Pbo- 

TECT— EVIDENCK    SUFFICIENT   TO   CaBBT   THE 

Case  to  Jubt. 

In  an  action  by  a  lower  riparian  owner 
against  an  upper  one  for  injury  by  taking  water 
from  a  stream,  conflicting  evidence  of  damage 
held  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.   Dig.  i  87.*] 

Appeal  from  Superior  Court,  Person  Coun- 
ty ;  Lyon,  Judge. 

Action  by  C.  0.  Harris  against  the  Nor- 
folk &  Western  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

These  Issues  were  submitted:  "(1)  Is  the 
plaintiff  the  owner  in  fee  of  the  land  men- 
tioned and  described  in  the  complaint;  if 
80,  when  did  be  become  the  owner  thereof? 
Ans.  Yea;  April  7,  1902.  (2)  When  did  the 
defendant  erect  Its  water  tank  and  pumping 
apparatus,  and  begin  to  take  and  appropri- 
ate the  water  from  the  stream  mentioned, 
and  described  in  tbe  complaint?  Ans.  Sep- 
tember 27,  1900.  (3)  When  did  tbe  plaintiff 
erect  his  mill  and  begin  to  take  and  appro- 
priate the  water  from  the  stream  mentioned 
and  described  In  tbe  complaint?  Ans.  Jan- 
uary, 1903.  (4)  Has  the  defendant  unlawful- 
ly and  wrongfully  diverted  and  used  tbe  wa- 
ter from  plaintiffs  mill  pond,  as  alleged  in 
tbe  complaint?  Ans.  No.  (6)  Did  the  plain- 
tiff commence  this  action  against  the  defend- 
ant within  three  years  next  ensuing  from 
and  after  the  time  when  tbe  defendant 
erected  its  water  tank  and  pumping  station 
and  first  began  the  use  of  the  water  from 
tbe  stream  on  which  plaintiff's  mill  and  pond 
are  situated?  Ans.  No.  (6)  Did  plaintiff 
commence  this  action  against  the  defendant 
within  five  years  next  ensuing  from  and  aft- 
er the  time  when  the  defendant  erected  its 
water  tank  and  pumping  station  and  first  be- 
gan the  use  of  the  water  from  the  stream  on 
which  plaintiff's  mill  and  pond  are  situated. 
Ans.  No.  (7)  Is  tbe  plaintiff's  alleged  claim 
for  damages  barred  by  the  statutes  of  limi- 
tation?   Ans.  .    (8)  What   amount   of 

permanent  damages,  if  any,  is  plaintiff  enti- 
tled to  recover  of  the  defendant?  Ans. 
.  (9)  What  damage  has  plaintiff  sus- 
tained. If  any,  iby  reason  of  the  use  and  di- 
version of  water  by  defendant  for  three 
years  next  before  the  bringing  of  this  ac- 
tion?" 

Upon  the  finding  of  the  Jury  In  favor  of 
tbe  defendant  upon  the  fourth  issue,  the 
court  rendered  Judgment  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  defendant 
go  without  day  and  recover  costs.  From  this 
judgment,  plaintiff  appealed.  The  facts  are 
stated  in  the  opinion  of  the  court 


J.  F.  Oothran,  R.  P.  Reade,  V.  S.  Bryant, 
and  H.  A.  Fousbee,  for  appellant  Guthrie 
&  Guthrie,  for  appellee. 

BROWN,  J.  Tbe  evidence  discloses  that 
the  plaintiff  is  the  owner  of  a  tract  of  land, 
known  as  Burton's  old  mill  situated  on  Flat 
river,  upon  which  plaintiff  has  a  water  milL 
The  mill  gets  its  flowage  of  water  from  botb 
the  Nortb  and  South  forks  of  Flat  river.  It 
is  two  miles  by  the  river  from  the  mill  tract 
to  the  defendant's  bridge  across  the  South 
fork.  The  North  fork  and  South  fork  come 
together  between  tbe  mill  and  the  bridg^e. 
Defendant  has  a  water  tank  at  its  bridge 
across  South  fork  from  which  It  supplies  its 
engines  with  water  pumped  from  tbe  stream. 
It  is  claimed  by  the  plaintiff  that  the'taking 
of  the  water  >by  the  defendant  is  unlawful 
and  wrongful  in  that  it  materially  lowers 
the  stream  to  the  injury  of  plaintiff's  mill. 
This  is  denied  by  the  defendant  which  con< 
tends  that  the  quantity  of  water  taken  is  so 
small  that  it  does  not  appreciably  affect  the 
flowage  of  the  stream.  Both  parties  intro- 
duced evidence.  Tbe  only  assignment  of  error 
relied  upon  on  argument  or  presented  in 
plaintiff's  brief  Is  to  the  refusal  of  the  court 
to  give  the  following  instruction  asked  by 
plaintiff:  "If  the  Jury  believe  the  evidence 
they  will  answer  fourth  issue  'Yes.' "  There 
being  no  exceptions,  except  this,  the  charge 
of  the  court  Is  not  sent  up. 

It  is  well  settled  that  riparian  proprietors, 
in  the  absence  of  specific  limitation  upon 
their  rights,  are  entitled  to  have  the  stream 
which  washes  their  lands  flow  as  it  ia 
wont  by  nature,  without  material  diminu- 
tion. The  proprietors  of  lands  along  streams 
have  no  property  in  the  flowing  water,  which 
is  indivisible  and  not  the  subject  of  riparian 
ownership.  Tbey  may  use  the  water  for  any 
purpose  to  which  it  can  be  beneficially  ap- 
plied, but '  in  doing  so  they  have  no  right 
to  inflict  material  or  substantial  Injury  upon 
those  below  them.  Williamson  v.  Canal  Co., 
78  N.  C.  157;  Gould  v.  Waters,  pp.  394,  395; 
Angell  on  Water  Com'rs  (7th  Ed.)  pp.  96,  97. 
What,  thai,  gives  to  the  lower  riparian  pro- 
prietor the  right  to  complain?  Not  the  mere 
taking  of  tbe  water  by  the  upper  proprietor, 
because  tbe  water  itself  is  not  the  subject 
of  ownership  as  it  flows  in  nature's  course. 
Tbe  right  of  action  accrues  from  the  taking 
it  In  such  unreasonable  quantity  as  to  ma- 
terially, substantially  injure  tbe  lower  pro- 
prietor in  some  legitimate  use  he  is  making 
of  the  water.  As  Mr.  Famham  expreqfses  It; 
"Since  tbe  rigbt  to  make  use  of  the  stream 
is  common  to  all  who  own  property  upon  its 
shores,  there  would  prima  facie  seem  to  be 
no  cause  of  complaint  on  the  part  of  one 
for  any  use  made  by  another  unless. be  was 
actually  injured  by  such  use."  2  Waters  ft 
Water  Rights,  p.  1584,  {  468.  It  seems  to  be 
generally  conceded  that  the  size  and  char- 
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arter  of  the  stream  has  mncb  to  do  wltb  tbe 
quantity  of  -water  wbicb  may  >be  withdrawn 
from  It,  and  that  where  there  has  been  no 
appreciable,  perceptible  diminution  of  tbe 
volume  of  the  stream  by  the  upper  proprietor, 
tbe  lower  has  no  cause  of  action.  Elliot  t. 
Fltchburg  R.  R.  O).,  10  Cush.  (Mass.)  191, 
67  Am.  Dec.  86;  Newhall  v.  Ireson,  8  Cush. 
(Mass.)  C95,  M  Am.  Dec.  790. 

It  Is  generally  held  that  a  railroad  com- 
pany, being  a  riparian  proprietor,  may  take 
a  reasonable  amount  of  water  from  a  stream 
for  the  purpose  of  supplying  Its  locomotives. 
Mr.  Famham  says:  "Therefore  the  water 
cannot  be  taken  from  the  stream  for  nse  In 
locomotive  engines  so  as  to  Interfere  with 
the  rights  of  the  riparian  owner  in  tbe 
stream.  But  if  the  water  can  be  taken  for 
such  purpose  without  interfering  wltb  other 
rights  on  the  stream  it  may  be  done."  2  Wa- 
ters &  Water  Rights,  p.  1583.  In  England  it 
is  held  that  a  railroad  company,  which  cross- 
es a  river,  may  take  a  reasonable  quantity 
of  water  for  tbe  supply  of  its  engines  from 
the  river  and  "the  quantity  will  not  be  held 
unreasonable  if  it  does  no  injury  in  wet 
weather  and  never  shortens  the  working 
hours  of  mills  lower  down  the  stream  more 
than  a  few  minutes  a  day  at  any  time." 
Sandwich  v.  GrSat  Northern  R.  R.  Ck).,  I* 
R.  10  Ch.  Dlv.  27.  Tbe  English  courts  also 
held  that  equity  will  not  restrain  the  taking 
of  water  from  a  stream  by  a  railroad  compa- 
ny for  its  locomotives  when  the  quantity 
taken  deprives  the  lower  riparian  owner  of 
but  eleven-twelfths  of  one  horse  power.  Gra- 
ham V.  Northern  R.  0o.,  10  Orant  Ch.  259. 
In  this  country  it  seems  well  settled  that  a 
railroad  company  crossing  a  stream  may 
take  water  for  its  locomotives  provided  the 
quantity  taken  does  not  materially,  appre- 
ciably, perceptibly,  or  sensibly  (some  authori- 
ties use  one  word  and  some  the  other)  reduce 
the  volume  of  water  flowing  down  the  stream. 
If  it  materially  lowers  the  stream,  it  is  lia- 
ble to  a  lower  proprietor  who  suffers  a  sub- 
stantial Injury  thereby.  2  Elliott  on  R.  R.  § 
977,  and  notes:  Elliot'  v.  Fltchburg  R.  K.,  10 
Cush.  (Mass.)  191,  57  Am.  Dec.  80,  a  case  in 
which  Chief  Justice  Shaw  discusses  the  sub- 
ject with  his  usual  thoroughness.  Fay  v.  Sa- 
lem R.  R.,  Ill  Mass.  27;  Penn.  R.  R.  v.  Mil- 
ler, 112  Pa.  34,  3  Atl.  780.  In  this  case  Mr. 
Justice  Paxson  closes  a  learned  discussion  of 
the  matter  with  these  words:  "As  before  ob- 
served, the  railroad  company  may  use  this 
water  by  virtue  of  Its  rights  as  riparian  own- 
er; but  such  use  must  be  such  as  not  to 
sensibly  diminish  tbe  stream  to  the  riparian 
owner  below.  The  water  belongs  to  both, 
and  If  the  former  wants  more  than  its  share 
it  must  take  it  under  its  right  of  eminent  do- 
main and  pay  for  it"  In  the  case  of  Oar- 
wood  V.  N.  Y.  R.  R.,  83  N.  Y.  400,  38  Am. 
Bep.  452,  the  right  of  the  defendant  as 
riparian  owner  to  take  water  for  its  locomo- 


tives  is  recognized,  but  the  Jury  having  found 
that  the  quantity  taken  was  sufficient  to 
"materially  reduce  or  diminish  the  grinding 
power  of  plaintlfTs  mill,"  and  "to  peroeptibly 
reduce  the  volume  of  water  in  the  stream," 
the  court  held  the  taking  wrongful  and  un- 
lawful, and  that  the  defendant  was  liabls 
for  tbe  damage  sustained.  But  a  diminution 
of  the  stream  which  is  not  sensible,  at^re- 
ciable,  perceptible,  is  not  actionable.  Gould 
on  Waters,  §  410,  and  cases  cited  in  notes; 
Wadsworth  v.  Tlllotson,  15  Conn.  366,  39  Am. 
Dec.  391;  George  v.  Wabash  Western  By.  Co., 
40  Mo.  App.  433. 

Although  the  charge  of  the  court,  there  be- 
ing no  exceptions  to  it,  is  not  before  us,  yet 
wo  can  perceive  from  the  character  of  the 
evidence  and  examination  of  witnesses  on 
both  sides  that  the  case  was  properly  tried 
and  upon  the  true  theory  of  liability.  It 
requires  only  a  cursory  perusal  of  the  evi- 
dence to  bring  us  to  tbe  conclusion  that  the 
court  committed  no  error  in  refusing  plain- 
tlfTs prayer  upon  the  fourth  issue.  Tbe 
plaintlfTs  evidence  tends  to  prove  that  at 
times  tbe  water  taken  by  defendant  from  the 
South  fork  materially  lowers  the  water  In 
the  stream  and  inflicts  substantial  damage 
upon  plaintiff  by  compelling  him  to  shut  down 
his  mill.  Tbe  defendant  Introduced  a  num- 
ber of  witnesses  who  testified  that  plaintlfTs 
mill  was  not  damaged  by  the  water  taken  by 
defendant,  and  that  It  does  not  perceptibly 
or  appreciably  decrease  the  volume  of  the 
stream;  that  water  runs  over  plaintiff's  dam 
when  he  is  grinding,  and  that  the  lowest 
water  some  witnesses  have  seen  is  a  foot 
from  the  top  of  the  dam.  Defendant  also 
proves  by  a  civil  engineer  that  he  measured 
the  stream  and  calculated  its  volume;  that 
he  made  surveys  and  calculations  at  differ- 
ent times;  that  the  flow  of  the  stream  In 
24  hours  is  203,000,000  gallons,  and  that  the 
quantity  taken  out  during  that  time  by  the 
railroad  company  is  only  26,000  gallons,  or 
about  one-fiftieth  part  of  1  per  cent,  of  tbe 
total  flowage.  The  civil  engineer  further  tes- 
tifies that:  "The  pumping  of  26,000  gallons 
of  water  out  of  the  stream  of  South  fork 
every  24  hours  with  tbe  total  flowage  of  the 
stream  would  not  be  appreciable.  It  would 
be  about  3  two-bundredtlis  (s/joo)  of  one 
part  of  1  per  cent  A  person  standing  on  the 
bank  of  the  river  could  not  see  any  difference 
at  all.  To  the  eye  It  would  show  no  differ- 
ence." 

In  view  of  the  conflicting  character  of  the 
evidence  his  honor  properly  submitted  the 
question  to  the  Jury,  and  denied  the  plain- 
tiff's prayer.  As  the  Jury  found  there  had 
been  no  unlawful  and  wrongful  taking  and 
usage  of  tbe  water  by  the  defendant,  the  is- 
sues in  regard  to  the  statute  of  limitations 
and  damages  were  properly  left  unanswered. 

No  error. 
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McDOWBLI/  T.  J.   S.  KENT  CO. 

(Supreme   Oaurt  of  North  Carolina.     Dec  7, 
1910.) 

1.  APPBAI.  and  ERBOB  (I  744*)— ASSIGRMENTB 

OF  Error— Necessity— TIMK  of  Fiuno  As- 

8IONUENTS. 

Supreme  Court  Rule  19,  subd.  2,  and  Rule 
21  (66  S.  K  vii),  requiring  the  record  to  con- 
tain an  assignment  of  errors,  is  not  complied 
with  by  the  filing  of  assignments  of  error  the 
day  before  the  beginning  of  the  call  of  the  docket 
of  the  district  from  which  the  case  is  appealed ; 
one  of  the  principal  purposes  of  the  rules^  being 
to  enable  appellee's  counsel  to  have  notice  _  of 
the  points  upon  which  he  must  prepare  his  brief. 
[Ea.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3043-3048;  Dec.  Dig.  S 
744.*] 

2.  Appeal  and  Error  (|§  248,  501*)— Excep- 
tions—Waiver. 

Exceptions  must  be  taken  during  trial  ex- 
cept as  otherwise  permitted  by  statute,  and. 
If  not  then  taken,  are  waived;  it  being  neces- 
sary that  the  record  show  that  they  were  taken 
in  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.    Cent    Dig.    $$    1432-1468,    2300-2305; 
.  Dec.  Dig.  SS  248,  501.*] 

3.  Appeai,  and  Error  (S  659*)— Assignments 
OF  Error— Omission  from  Record— Correc- 
tion. 

If  by  accident  or  Inadvertence,  without 
appellant  8  negligence,  an  assignment  of  errors 
is  omitted  from  the  record  on  appeal,  if  he  acts 
promptly,  appellant  may  apply  to  the  Supreme 
Court  for  certiorari  to  have  such  assignments 
sent  np. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2834-2843;  Dec.  Dig.  i 
659.*] 

4.  Appeai.  and  Error  (§  724*)— Assignments 
OF  Error— Sufficiency. 

A  mere  colorable  compliance  with  Supreme 
Court  Rule  19,  subds.  2,  21,  requiring  the  rec- 
ord to  contain  assignments  of  error,  such  as 
referring  to  the  exceptions  as  assignments  of 
error,  is  not  sufficient,  but  the  assignments  of 
error  must  clearly  state  the  exceptions  pre- 
sented for  decision  setting  out  so  much  of  the 
evidence,  etc.,  as  is  necessary  to  clearly  present 
the  matter  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sg  2,997-^001,  3022;  Dec. 
Dig.  i  724.*] 

5.  Appeal  and  Error  (8  753*)— Failure  to 
Assign  Error  —  Affirmance  —  Defective 
Record. 

Where  no  error  appears  upon  the  face  of 
the  record  proiier,  judgment  will  be  affirmed  on 
motion  in  absence  of  an  assignment  of  errors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3086-3089;  Dec  Dig.  $ 
753.*] 

Appeal  from  Superior  Court,  Tancey  Coun- 
ty; Councill,  Judge. 

Action  by  Sarah  L.  McDowell  against  the 
J.  S.  Kent  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  On  motion  to  af- 
firm for  want  of  an  assignment  of  errors 
in  the  record.     Judgment  affirmed. 

Watson,  Hudglns  &  Watson  and  J.  T.  Per- 
kins, for  appellant  J.  Bis  Ray,  Gardner  & 
Gardner,  and  Adams  &  Adams,  for  respond- 
ent 


CLARK,  C.  J.  This  is  a  motion  to  affirm 
the  Judgment  In  this  case  because  of  a  failure 
to  observe  the  rule  which  requires  an  assign- 
ment of  errors  to  come  up  In  the  record  in 
each  case.  Rule  19,  subd.  2,  and  Rule  21  (140 
N.  C.  660,  66  S.  E.  vll).  The  appellant  re- 
sisted the  motion  on  the  ground  that  be  bad 
filed  the  assignments  of  error  the  day  before 
the  beginning  of  the  call  of  the  docket  of  the 
district,  to  wit,  on  Monday  of  that  week. 
This  defense  loses  sight  of  one  of  the  chief 
objects  of  the  rule,  which  Is  that  the  appel- 
lee's counsel  may  have  notice  of  the 'points 
upon  which  be  must  prepare  his  brief. 
Though  this  matter  has  been  often  called  to 
the  attention  of  the  profession  and  our  de- 
termination expressed  to  enforce  the  rule, 
such  cases  as  this  occasionally  occur.  It  Is 
of  the  utmost  Importance  that  any  rule  shall 
be  Impartially  applied.  It  would  be  the 
greatest  injustice  to  apply  It  in  some  cases 
and  not  In  all. 

There  Is  a  clear-cut  distinction  between  ex- 
ceptions and  assignments  of  error.  Excep- 
tions must  be  taken  during  the  trial,  and  be 
entered  at  the  time,  ex.cept  exceptions  to  the 
charge,  which  may  be  filed  within  10  days 
after  the  trial,  and  that  the  complaint  does 
not  state  a  cause  of  action  or  that  the  court 
has  no  Jurisdiction  (which  last  two  may  be 
taken  at  any  time,  even  in  this  court,  and 
ore  tenus).  Exceptions  If  not  taken  at  the 
proper  time  are  waived.  Hence,  In  the  hur- 
ry and  stress  of  a  trial,  numerous  exceptions 
are  taken  out  of  abundant  caution.  The  rec- 
ord must  show  that  they  were  taken  In  apt 
time. 

When,  however,  the  appellant  makes  up 
his  case  on  appeal.  It  Is  his  duty  to  go  over 
the  record  and  select  out  all  the  exceptions 
upon  which  be  Intends  to  rely  on  the  discus- 
sion In  this  court,  adding  so  much  of  the  evi- 
dence or  other  matter  whI(A  is  necessary  to 
"point"  the  assignment  of  error.  These  as- 
signments of  error  are  then  required  to  be 
placed  at  the  end  of  the  case  on  appeal.  This 
requirement  of  an  assignment  of  errors  Is 
universal  In  appellate  courts.  In  Jones  v. 
Railroad  (at  this  term)  69  S.  B.  427,  we  re- 
viewed in  this  particular  the  rules  In  other 
jurisdictions,  showing  that  they  were  much 
more  stringent  than  ours.  But  for  this  re- 
quirement the  appellate  court  would  be  re- 
quired to  go  through  the  entire  record  and 
examine  the  exceptions  one .  by  one,  even 
though  the  appellant  himself  had  ceased  to 
rely  upon  some  of  them.  By  selecting  the 
exceptions  which  the  appellant  has  collected 
from  the  record  and  grouped  at  the  end  of 
the  case,  the  court  can  mnch  more  speedily 
grasp  the  case  and  the  points  to  be  debated. 
There  is  the  further  object  that  the  appel- 
lee's counsel  In  the  same  manner  may  know 
exactly  what  points  the  discussion  will  be  re- 
stricted to  and  prepare  bis  argument  and 
brief  to  meet  them.     Otherwise  he  might 
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spend  much  of  hia  time,  and  Incur  expense  in 
printing  a  brief  to  meet  exceptions  which  the 
appellant  will  wisely  discard  in  presenting 
his  case.  The  assignments  of  error  therefore 
must  come  up  in  the  record  on  appeal.  If 
by  any  accident,  without  negligence  on  the 
part  of  the  appellant,  the  assignment  of  er- 
rors is  omitted,  the  appellant  can  by  prompt 
action  apply  to  this  court,  upon  notice  to  the 
appellee,  for  a  certiorari  to  send  up  the 
omitted  assignment  of  errors.  But  the  ap- 
pellant certainly  cannot  thus  amend  his  rec- 
ord as  was  here  attempted  by  his  own  ac- 
tion In  causing  the  assignment  to  be  sent  up. 
Nor  could  he  get  a  certiorari  from  the  coijrt 
by  application  therefor  at  so  late  a  day  as 
In  this  case,  unless  under  very  exceptional 
circumstances.  It  would  be  unfair  to  the 
appellee  to  thus  force  him  into  a  trial  with- 
out an  opportunity  to  prepare  a  brief  direct- 
ed to  the  points  in  controversy  or  to  ask  for 
six  months  delay  because  of  the  carelessness 
of  the  appellant. 

In  Jones  v.  Railroad  (at  this  term)  we  have 
gone  very  fully  Into  this  matter,  and  have 
shown  the  necessity  for  this  rule,  and  cited 
the  cases  in  which  we  have  repeatedly  en- 
forced tt  In  that  case  the  exceptions  were 
all  properly  taken  and  were  scattered  along 
through  the  record,  but  there  was  no  assign- 
ment of  errors  at  the  end  of  the  case,  which 
gathered  up  and  grouped  the  exceptions 
which  were  intended  to  be  relied  upon.  In 
Thompson  v.  Railroad,  147  N.  C.  412,  61  S. 
E.  286,  there  is  a  very  clear  discussion  of 
the  requirements  as  to  assignments  of  er- 
rors, and  of  the  method  in  which  they  must 
be  set  forth.  The  court  will  not  accept  a 
mere  colorable  compliance  such  (as  in  that 
case)  as  entering  "the  first  exception  Is  the 
first  assignment  of  error,"  eta  This  would 
give  no  information  whatever  to  th6  court 
for  it  would  necessitate  turning  back  to  the 
record  to  see  what  the  exception  was.  What 
the  court  desires,  and.  Indeed,  the  least  that 
any  appellate  court  requires,  Is  that  the  ex- 
ceptions which  are  bona  fide  to  be  presented 
to  the  court  for  a  decision,  as  the  points  de- 
terminative of  the  appeal,  shall  be  stated 
clearly  and  intelligibly  by  the  assignment  of 
errors,  and  not  by  referring  to  the  record, 
and  therewith  shall  be  set  out  so  much  of 
the  evidence  or  of  the  charge  or  other  mat- 
ter or  circumstance  (as  the  case  may  be)  as 
shall  be  necessary  to  present  clearly  the 
matter  to  be  debated.  This  requirement  of 
the  court  is  not  arbitrary,  but  has  been  dic- 
tated by  its  experience  and  from  a  desire  to 
expedite  the  public  business  by  our  being 
enabled  to  grasp  more  quickly  the  case  be- 
fore us,  and  thus  more  intelligently  follow 
the  argument  of  counsel.  In  this  practice 
we  have  followed  what  has  long  been  adopt- 
ed by  other  courts. 

This  court  is  decidedly  averse  to  deciding 
any  case  upon  a  technicality  or  disposing  of 


I  any  appeal  otherwise  than  upon  its  merits. 
But  having  adopted  this  rule  from  a  sense 
of  Its  necessity,  and  having  put  it  in  force 
only  after  repeated  notice,  and  having  uni- 
formly applied  it  in  every  case  since  we  be- 
gan to  do  so,  it  is  absolutely  necessary  that 
we  observe  it  impartially  in  every  case. 
That  the  rule  has  not  been  difficult  to  ob- 
serve, and  that  the  profession  have  loyally 
observed  it,  is  shown  by  the  fact  that  on  an 
average  our  records  show  that  the  failure 
to  do  80  does  not  exceed  two  appeals  In  a 
thousand.  We  trust  that  there  will  be  none 
hereafter. 

The  appellant  moved  to  reinstate,  but  as' 
the  motion  is  based  upon  the  same  facts,  as 
before,  it  must  be  denied,  and,  there  being 
no  error  upon  the  face  of  the  record  proper, 
and  no  assignment  of  errors,  the  Judgment 
below  is  affirmed. 

(15S  N.  c.  E«7) 

HARVBT  T.   ATLANTIC  COAST  LINE 
B.  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  7, 
1910.) 

1.  Carriebs  (§  254*)— Passbnqebs— CowTBACT 
OF  CARRIA.6B— Mileage  Book. 

A  mileage  book,  issued  by  a  railroad  com- 
pany, was  labeled  a  mileage  "ticket,"  and  stii)- 
ulated  that  "this  ticket  will  be  honored,"  etc., 
and  that  "this  ticket  expires,"  etc.,  and  pro- 
vided that  undetached  coupons  would  be  honor- 
ed on  trains  for  transportation  of  passenger 
and  baggage  from  nonagency  stations  or  from 
an  agency  station  not  open  for  the  sale  of 
tickets,  but,  where  oflBees  were  open  for  the 
sale  of  tickets,  the  holder  was  required  to  pre- 
sent the  mileage  book  and  procure  an  "exchange 
mileage  ticket."  Held  that,  where  the  holder 
of  such  book  was  prevented  from  exchanging 
coupons  for  mileage  tickets,  as  by  the  company's 
failure  to  afford  him  reasonable  facilities  for 
making  the  exchange,  the  book  became  a  com- 
plete contract  of  carriage,  entitling  him  to  car- 
riage without  exchanging  the  coupons  for  the 
tickets. 

[Ed.  Note.— For  other  cases,  see  Carriers,  'D4c. 
Dig.  §  254.») 

2.  Appeal  and  Error  (§  1004*)  —  Review  — 
—  Verdict  —  Conclusiveness  —  Excessive 
Damages. 

Under  Const,  art.  4,  {  8,  giving  the  Su- 
preme Court  jurisdiction  to  review  upon  appeal 
any  decision  of  the  court  below  upon  any  mat- 
ter of  law  or  legal  Inference,  the  Supreme  Court 
cannot  direct  that  a  verdict  be  set  aside  and 
a  n^w  trial  granted  because  of  excessive  dam- 
ages awarded,  unless  the  verdict  is  so  clearly 
excessive  as  to  make  it  clear  that  the  jury  whol- 
ly disregarded  the  testimony,  so  as  to  make  the 
trial  judge's  failure  to  set  aside  the  verdict  a 
gross  abuse  of  his  discretion,  which  would 
amount  to  the  denial  of  a  legal  right,  so  as  to 
authorize  the  Supreme  Court  to  review  his 
ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  3$H4-3»47  ;  Dec.  Dig.  8 
1004.»] 

3.  Appeal  and  Error  (§  987*)  —  Review — 
Questions  of  Pact— Constitotional  Pro- 
visions. 

Const,  art.  4,  f  8,  as  amended,  giving  the 
Supreme  Court  jurisdiction  over  issues  of  fact 
and  questions  of  fact  to  the  same  extent  as  ex- 
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ereised  by  It  prior  to  the  (Constitution  of  1868, 
does  not  apply  to  common-Iavr  actions  bnt  only 
to  suits  which  were  exclusiTely  coKniiable  in 
equity,  and  in  which  the  entire  proof  is  written 
or  documentary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3883-3896;  Dec.  Dig.  S 
987.«] 

4.  New  Triai.  (J  65*)  —  Grounds  —  Vkbdict 
Against  Evidence. 

When  it  clearly  appears  that  a  verdict  was 
rendered  under  the  influence  of  passion  or  prej- 
udice in  disregard  of  the  testimony,  the  trial 
Judge  dtiould  promptly  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  130;   Dec  Dig.  %  65.*] 

5.  Appeal  awd  Ebrob  (J  1004*)  —  Review — 

DiSOBETION    OT    TlUAL    C!OUBT  —  EXCESSIVE 

Damages. 

Plaintiff  was  not  ffiven  opportunity  to  ex- 
change his  railroad  mileage  book  coupons  for 
mileage  tickets  at  the  ticket  office  as  the  mile- 
age book  required,  and  when  he  presented  the 
coupon,  was,  without  rudeness  or  unnecessary 
force,  ejected  from  the  train  because  he  had  not 
exchanged  it  for  and  presented  a  mileage  ticket, 
though  he  offered  to  pay  his  fare.  The  trial 
court  reduced  a  verdict  for  plaintiff  from  ^,000 
to  $2,500.  Held,  that  there  was  no  such  abuse 
of  discretion  by  the  trial  court  as  to  authorize 
a  review  of  his  ruling  on  the  ground  that  the 
damages  were  excessive. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  C3ent  Dig.  {$  3944-3047;  Dec.  Dig.  { 
1004.*] 

6.  Cabbiebs  ({  358*)— MiTioATioir— DiiTT  to 
Mitigate. 

The  rule  that  one  injured  by  another's 
wrongful  conduct  must  do  whatever  he  reason- 
ably can  to  avoid  or  lessen  the  effects  of  the 
wrong,  does  not  apply  until  after  the  wrong 
has  been  committea  or  the  contract  has  been 
broken,  as  the  person  injured  need  not  antici- 
pate that  the  wrongdoer  will  continue  his  con- 
duct until  an  actionable  wrong  has  been  com- 
mitted, so  that  one  entitled  to  ride  on  mileage 
book  coupons  was  not  bound  to  tender  his  fare 
in  money,  to  prevent  his  ejectment,  in  order  to 
recover  substantial  damages  therefor. 

[Ed.  Note.— For  other  oases,  see  Carriers, 
Cent  Dig.  §{  1434-1438;    Dec.  Dig.  {  35a*] 

Brown  and  Walker,  JJ.,  dissenting  in  part 

Appeal  from  Superior  Court,  Wayne  Conn- 
ty;  W.  R.  Allen,  Judge. 

Action  by  Thomas  Harvey  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  facts  in  evidence  are  set  out  In  the 
case  on  appeal  as  follows:  "There  was  evl' 
dence  tending  to  show  that  plalntifC  was  a 
commercial  traveler,  and  desired  to  take 
passage  from  Wilson  to  Goldsboro,  N.  C, 
over  the  defendant's  road,  and  he  bad  in 
bis  possession  a  mileage  book,  good  over  the 
defendant's  road,  with  sufficient  mileage 
therein  unused  to  carry  bim  from  Wilson  to 
Goldsboro.  There  was  evidence  which  tend- 
ed to  prove  that  plaintiff  went  into  defend- 
ant's ticket  offiice  in  Wilson;  that  there  was 
a  great  crowd  purchasing  tickets;  that  plain- 
tiff got  in  line  in  the  proper  place,  and 
waited  bis  turn  until  he  at  last  reached  the 


ticket  window  and  presented  bis  mileage  and 
demanded  a  ticket,  which  the  agent  refused 
to  give  blm,  telling  him  to  wait  until  be  got 
through  with  the  others;  that  the  plaintiff 
stood  in  his  position  and  saw  the  agent  wait 
on  several  others,  and  ag^ain  banded  in  his 
mileage  book  and  demanded  a  ticket,  and 
was  again  refused;  that  be  did  this  two  or 
three  times;  that  he  stayed  In  bis  position 
at  the  ticket  window  until  al>out  time  for 
the  arrival  of  bis  train,  when  be  bad  to  leave 
for  the  purpose  of  getting  his  baggage  check- 
ed; that  the  baggage  agent  checked  his  bag- 
gage on  his  mileage,  and  after  getting  the 
same  checked  be  barely  bad  time  to  catcb 
his  train,  and  did  not  have  time  to  return 
to  the  ticket  office  and  again  seek  to  get  his 
ticket;  that  the  plaintiff  entered  the  train, 
and,  when  the  conductor  called  for  bla  ticket; 
made  a  statement  of  the  foregoing  facts  to 
the  conductor,  and  the  defendant's  conductor, 
without  any  rudeness  and  without  any  un- 
necessary force,  when  the  train  stopped  at 
Black  Creek,  put  the  plaintiff  off  and  refused 
to  him  the  privilege  of  getting  back  on  the 
train,  although  be  then  offered  to  pay  bis 
fare.  There  was  evidence  also  tending  to 
show  that  the  crowd  In  the  station  on  the 
day  in  question  was  unusually  large;  that 
a  religious  convention  bad  been  in  session  la 
Wilson  for  several  days,  and  had  adjourned 
on  this  occasion,  and  that  the  defendant's 
agents  knew  In  advance  when  it  would  ad- 
journ, and  that  there  would  be  a  large 
crowd.  There  was  evidence  tending  to  show 
that  the  agent  of  the  company  knew  that  he 
could  bold  the  train  on  which  plaintiff  want- 
ed to  go  as  long  as  30  minutes  for  the  pur- 
pose of  furnishing  all  passengers  with  tick- 
ets, but  there  was  no  evidence  that  the  plain- 
tiff knew  tills,  or  that  the  agent  commiml- 
cated  this  fact  to  him.  Plaintiff  had  pur- 
chased from  the  proper  person  and  was  the 
owner  of  a  mileage  book,  good  for  bis  pas- 
sage over  the  defendant's  road,  and  bad 
enough  mileage  in  It  to  more  than  cover  the 
distance  to  Goldsboro.  Defendant  relied 
upon  the  conditions  printed  on  the  back  of 
said  mileage  book,  as  follows: 

"  'Item  6.  Coupons  from  this  book  will 
not  be  honored  on  train  or  steamer,  nor  In 
checking  baggage  (except  from  nonagency 
stations  and  agency  stations  not  open  for 
sale  of  tickets),  but  must  be  presented  at 
ticket  office  and  there  exchanged  for  contin- 
uous passage  tickets,  which  continuous  pas- 
sage tickets  will  be  honored  in  checking  bag- 
gage, and  for  passage,  when  presented  in 
connection  with  this  mileage  book.  This 
book  is  subject  to  the  exceptions,  rules  and 
regulations  of  each  line  over  which  it  reads, 
with  which  exceptions,  rules  and  regulation* 
purchaser  herein  must  acquaint  himself.' 

"  'Item  7.  No  agent  or  employ^  of  any  line 
baa  power  to  alter,  modify  or  waive  any  con- 


*ror  other  cmm  m«  sum  topio  and  section  NUMBER  la  Dae.  Dig.  ft  Am.  Dig.  Ksy  Mo.  SerlM  4b  Rtp'r  ladsMS 


Digitized  by 


Google 


N.C.) 


HARVEY  V.  ATLANTIC  COAST  LINE  R.  CO. 


629 


dttloos  of  this  contract  or  any  stipulation 
printed  hereon.' 

**  'Item  14.  The  cover  of  this  book  shall  be 
surrendered  to  conductor  or  train  auditor 
who  detaches  last  mileage  strip  or  who  lifts 
final  coupon  Issued  by  agent  in  exchange  for 
last  mileage  strip.  In  consideration  of  the 
reduced  rate  at  which  this  book  was  sold, 
I,  the  original  purchaser,  hereby  accept  and 
agree  to  be  governed  by  all  of  the  conditions 
printed  on  this  book  and  on  tickets  Issued 
In  exchange  for  coupons  from  this  book,  and 
acknowledge  that  the  description  furnished 
herein  correctly  Indicates  my  personal  ajh 
pearance  according  to  the  terms  used.' 

"This  contract  was  signed  by  the  plalntlfT 
and  the  agent  of  the  defendant  The  mile- 
age book  In  question  was  sold  io  the  plain- 
tiff for  $20,  or  at  the  rate  of  2  cents  a 
mile.  The  price  for  an  ordinary  ticket  over 
the  defendant's  road  was  and  Is  2%  cents 
per  mile.  There  was  evidence  tending  to 
show  that  the  plaintiff  had  money  with  him 
sufficient  to  enable  him  to  pay  his  fare  to 
Goldsboro,  and  that  the  conductor  asked  him 
to  do  so.  The  Jury  rendered  th^  following 
verdict:  *The  Jury  answered  the  Issues  as 
follows:  (1)  Did  the  defendant  wrongfully 
eject  the  plaintiff  from  Ite  train?  A.  Tea. 
(2)  If  so,  what  damage,  If  any,  has  the  plain- 
tiff sustained  thereby?  A.  $5,000.'  The  de- 
fendant moves  to  set  aside  the  verdict  as  be- 
ing excessive.  The  Judge,  In  the  exercise  of 
bis  discretion,  refused  to  set  aside  the  ver- 
dict. With  the  consent  of  the  plaintiff,  the 
Judge  reduced  the  verdict  to  $2,500  and  ren- 
dered judgment  accordingly,  from  which  rul- 
ing and  Judgment  the  defendant  appealed 
to  the  superior  court  The  defendant  al- 
lowed 90  days  in  which  to  make  out  a  case 
on  appeal,  and  the  plaintiff  allowed  30  days 
thereafter  to  file  counterclaim.  Appeal  bond 
fixed  at  $25." 

W.  0.  Munroe  and  Rose  &  Rose,  for  ap- 
pellant Aycock  &  Winston,  W.  T.  Dortch, 
and  Loftin,  Varser  &  Dawson,  for  appellee. 

HOKEJ,  J.  It  was  earnestly  insisted  be- 
fore us  that  no  recovery  should  have  been 
allowed  in  this  case,  and  this  chiefly  for  the 
reason  that  on  the  facta  In  evidence  the 
mileage  book  was  not  a  contract  of  carriage, 
but  only  a  binding  agreement  to  supply  a 
ticket  and  the  plaintiff  having  failed  to 
procure  the  ticket  and  refused  to  pay  the 
fare  that  the  conductor  had  a  right  to  expel 
him  from  the  train,  but  we  do  not  think 
such  a  position  can  be  maintained.  The 
book  purports  throughout  to  be  a  contract 
of  carriage.  It  is  labeled  a  mileage  ticket, 
and  begins  with  a  stipulation  that  this  "tick- 
et will  be  honored,"  etc..  and  on  the  time 
limit  that  "this  ticket  expires,"  and  so  on. 
and  containing  an  express  provision  that 
"nndetached  coupons  will  be  honored  on 
trains  for  transportation  of  passenger  and 
baggage  from  a  nonagency  station  or  from 


an  agency  station  that  Is  not  open  for  the 
sale  of  tickets,"  etc  A  perusal  of  this  mile- 
age book  and  Its  various  provisions  leads 
necessarily  to  the  conclusion  that  It  is  a 
contract  of  carriage  with  the  purchaser  and 
holder,  subject  to  certain  restrictive  stipu- 
lations for  a  wrongful  breach  of  which  de- 
fendant company  may  under  given  condi- 
tions expel  such  holder  from  Its  trains,  but 
while  the  contract  requires  that  at  agency 
stations  the  holder  shall  ordinarily  present 
his  mileage  book  at  the  office,  and  procure 
an  "exchange  mileage  ticket"  it  clearly  con- 
templates that  the  company  on  its  part  shall 
afford  reasonable  and  proper  facilities  for 
such  exchange.  This  is  not  only  apparent 
from  the  general  purport  of  the  contract,  but 
it  is  included,  we  think,  within  the  express 
provision  that  "coupons  undetached  will  be 
received  for  passage  from  nonagency  sta- 
tions and  agency  stations  not  open  for  sale 
of  tickets."  And  from  this  It  follows  that 
where  by  the  wrong  and  fault  of  the  com- 
pany, a  lawful  holder  of  a  mileage  book  Is 
prevented  from  making  the  exchange  re- 
quired, such  holder  is  relieved  of  the  condi- 
tions, and  his  book  becomes  a  complete  con- 
tract of  carriage,  unaffected  by  the  restric- 
tions referred  to.  There  are  several  well- 
considered  cases  holding  these  mileage  boolcs 
to  be  contracts  of  carriage,  notably,  Pennsyl- 
vania Co.  V.  Lenhart  120  Fed.  61,  66  C.  O. 
A.  467;  Pittsburgh,  C,  C.  &  St  L.  Railway 
Co.  V.  Street  26  Ind.  App.  224,  59  N.  E.  404. 
And  these  and  other  authorities  on  contracts 
of  similar  Import  are  to  the  effect  that  when 
a  carrier  has  wrongfully  failed  to  afford 
reasonable  and  proper  facilities  for  comply- 
ing with  these  and  similar  restrictive  stip- 
ulations the  holder  is  thereby  relieved  from 
this  feature  of  the  obligation  and  his  ex- 
pulsion from  the  train  on  the  part  of  the 
defendant's  agents  may  become  an  actionable 
wrong.  Cherry  v.  Chicago  &  Alton,  191  Mo. 
489,  90  &  W.  381,  2  Ia  R.  A.  (N.  S.)  695, 
109  Am.  St  Rep.  830;  Texas  &  Padflc  Rail- 
way V.  Payne,  AG  Tex.  46,  87  S.  W.  330,  70 
L.  R.  A.  946,  122  Am.  St  Rep.  603;  Rail- 
way V.  Street  supra.  In  the  last  case  It 
was  held  that:  "Where  plaintiff-  presented 
an  interchangeable  mileage  ticket  to  defend- 
ant railroad  company's  ticket  agent  pur- 
chased of  a  passenger  association  of  which 
defendant  was  a  member,  and  demanded  an 
exchange  ticket  and  was  Informed  by  the 
agent  that  the  supply  of  tickets  was  ex- 
hausted, he  was  not  required  to  pay  the  reg- 
ular fare,  and  then  sue  the  company  for 
failure  to  carry  him  on  his  mileage  book, 
but  bad  the  right  to  be  carried  on  his  mile- 
age, and,  if  ejected,  bring  suit  for  damages." 
In  Railway  v.  Payne  the  passenger  had  a 
return  ticket  requiring  that  it  be  presented 
and  Indorsed  by  the  agent  at  the  destination 
of  a  shipment  which  he  was  accompanying. 
The  agent  In  question  having  refused  to  In- 
dorse the  ticket  the  passenger  ou  the  return 
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trip  having  presented  the  ticket  and  refused 
to  pay  his  fare,  was  ejected  from  the  train 
at  an  Intermediate  station.  It  was  held  the 
passenger  was  entitled  to  recover  damages 
"Not  only  for  the  value  of  the  transporta- 
tion and  the  expenses  occasioned  by  such 
ejection,  but  also  for  the  humiliation,  etc., 
caused  thereby." 

The  principle  upon  which  these  cases  are 
made  to  rest  has  been  upheld  in  a  well-con- 
sidered decision  of  our  court  (Ammous  v. 
Railway,  138  N.  C.  555,  51  S.  E.  127),  in 
which  it  was  held  as  follows:  "(1)  A  regula- 
tion of  a  carrier  is  reasonable  which  re- 
quires passengers  to  procure  tickets  before 
entering  the  car,  and  where  this  requirement 
is  duly  made  known,  and  reasonable  oppor- 
tunities are  afforded  for  complying  with  It, 
It  may  be  enforced  either  by  expulsion  from 
the  train  or  by  requiring  the  payment  of  a 
higher  rate  than  the  ticket  fare.  (2)  If, 
without  having  attorded  a  reasonable  oppor- 
tunity to  the  passenger  to  provide  himself 
with  a  ticket,  the  carrier  should  eject  him 
upon  his  refusal  to  pay  the  additional  charge 
for  carriage  without  a  ticket,  when  he  is 
ready  and  offers  to  pay  his  fare  at  the  ticket 
rate,  his  expulsion  will  be  illegal,  and  he 
may  recover  damage  for  the  trespass,  and 
his  right  of  recovery  cannot  be  made  to  de- 
pend upon  the  conductor's  knowledge  or  ig- 
norance of  the  fact  that  the  agent  had  no 
tickets  for  sale."  Associate  Justice  Walker, 
delivering  the  opinion,  quotes  with  approval 
from  Fetter  on  Carriers,  §  269,  as  follows: 
"By  the  overwhelming  weight  of  authority, 
the  furnishing  of  proper  facilities  to  enable 
a  passenger  to  purchase  a  ticket  is  a  prereq- 
uisite to  the  right  to  demand  a  train  fare 
at  a  higher  rate  than  the  ticket  fare;  and, 
if  such  facilities  are  not  furnished,  a  pas- 
senger who  without  fault  on  his  part  >boards 
a  train  without  such  a  ticket,  will,  on  tender 
of  the  ticket  fare,  be  entitled  to  all  the  rights 
and  privileges  that  a  ticket  would  afford 
him.  If  he  is  rightfully  on  the  train  with- 
out a  ticket,  it  is  his  right  to  complete  hts 
journey  by  paying  the  ticket  rate  for  his 
fare.  So,  it  has  been  held  that  the  fact  that 
the  company  agrees  to  refund  the  excess  of 
train  fare  on  presentation  of  the  conductor's 
receipt  or  check  at  a  regular  station  does  not 
authorize  the  higher  train  charge,  if  no  rea- 
sonable opportunity  is  given  the  passenger  to 
purchase  a  ticket  in  the  first  instance.  It 
cannot  be  justly  said  that  it  is  reasonable  to 
require  the  passenger  to  pay  more  than  a 
regular  rate  on  the  train,  even  though  a  pro- 
cess is  created  by  which  he  may  at  some  fu- 
ture time  get  back  the  excess,  unless  the 
passenger  has  first  had  an  opportunity  to 
purchase  a  ticket  at  the  station  from  which 
he  starts."  And  the  same  general  principle 
was  recognized  and  applied  to  a  different 
state  of  facts  in  the  recent  case  of  Mace  v. 
Southern  Ry.,  151  X.  C.  401,  66  S.  E.  342,  24 
L.  R.  A.  (N.  S.)  1178.  We  were  urged  on  the 
Argument  to  direct  that  the  verdict  be  set 


aside  and  a  new  trial  granted  by  reason  of 
an  excessive  award  of  damages  on  the  part 
of  the  jury,  but  such  a  ruling  may  not  be 
made  here;  certainly  not  in  the  form  as  sug- 
gested..  Under  our  Constitution,  art  4,  8  8, 
this  court  is  given  "jurisdiction  to  review 
upon  appeal  any  decision  of  the  court  below 
upon  any  matter  of  law  or  legal  Inference," 
and  so  far  as  relevant  to  the  question  pre- 
sented this  is  the  extent  of  it,  and  we  have 
no  power  to  act  directly  on  the  verdict  of 
juries.  iSven  since  the  amendment  to  the 
Constitution  conferring  jurisdiction  over  "is- 
sues of  fact  and  questions  of  fact  to  the 
same  extent  as  exercised  prior  to  the  Consti- 
tution of  1868,"  the  construction  of  the 
amendment,  in  several  well-couBidered  cas^a, 
has  been  that  it  does  not  embrace  or  apply 
to  common-law  actions  such  as  this,  but  only 
to  suits  which  were  exclusively  cognizable 
in  a  court  of  equity,  and  to  them  only  when 
the  entire  proof  is  written  or  documentary, 
and  in  all  respects  the  same  as  it  was  when 
the  court  below  passed  upon  it  Runnlon  v. 
Ramsey,  93  N.  C.  411;  Worthy  v.  Shields, 
90  N.  O.  192;  State  ex  rel.  City  of  Greens- 
boro V.  Scott,  84  N.  C.  184;  Foushee  v. 
Thompson  &  Pattershall,  67  N.  C.  453.  Un- 
der our  system  of  procedure,  the  power  we 
are  now  Invited  to  exercise  is  primarily  vest- 
ed in  our  superior  court  judges,  who  preside 
at  the  trial  of  causes.  Being  in  a  position 
to  note  the  appearance  and  conduct  of  par- 
ties, the  demeanor  of  witnesses  and  the  ex- 
istence of  conditions  bearing  upon  the  trial, 
they  are  much  better  qualified  to  supervise 
the  conduct  of  juries  and  deal  with  their 
verdicts  than  an  appellate  court  can  possibly 
be.  Undoubtedly,  when  it  Is  clear  that  a 
jury,  in  disregard  of  the  testimony,  has  ren- 
dered a  verdict  under  the  influence  of  pas- 
sion or  prejudice,  a  presiding  judge  should 
be  prompt  to  set  the  same  aside,  but  the  mat- 
ter Is  necessarily  left  largely  to  bis  discre- 
tion, and  to  such  an  extent  that  in  many  of 
our  cases  expressions  will  be  found  to  the 
effect  that  this  discretion  Is  final,  and  so  It 
is  in  so  far  as  the  direct  supervision  of  ver- 
dicts is  concerned.  Boney  v.  R.  R.,  145  N. 
C.  248,  58  S.  B.  1082;  Slocumb  v.  R.  R.,  142 
N.  C.  349,  55  S.  E.  196;  Norton  v.  R.  R.,  122 
N.  C.  937.  29  S.  E.  886.  Our  Supreme  Court 
can  only  influence  verdicts  indirectly  by  con- 
sidering, in  the  exercise  of  its  appellate  pow- 
er, the  action  of  the  presiding  judge,  in  ref- 
erence to  them.  If  verdicts  are  so  clearly 
contrary  to  the  evidence  as  to  make  It  per- 
fectly clear,  as  stated,  that  a  jury  must  have 
acted  in  total  disregard  of  the  testimony  and 
to  such  an  extent  that  the  presiding  judge 
had  manifestly  committed  a  gross  abuse  of 
his  discretion,  in  failing  to  set  it  aside,  this 
would  amount  to  the  denial  of  a  legal  right 
and  bring  the  case  within  the  appellate  Ju- 
risdiction of  this  court  The  correct  position 
is  well  stated  by  Associate  Justice  Brown,  In 
a  recent  case  of  Freeman  v.  Bell,  150  N.  C. 
1^,  63  S.  E.  684,  as  follows:   "It  may  be. 
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as  contended,  that  the  damages  awarded  are 
ex<«ssive,  but  we  cannot  review  the  Judge 
of  the  superior  court,  upon  a  matter  within 
his  sound  discretion,  unless  lt>  appears  that 
there  has  been  a  gross  abuse  of  such  discre- 
tion." And  the  same  position  is  recognized 
in  another  case  at  the  same  term  of  Billings 
V.  Observer,  150  N.  C.  543,  64  S.  B.  435.  Ap- 
plying the  principle,  as  stated,  we  cannot 
hold  that  the  action  of  the  lower  court  in 
dealing  with  this  verdict  is  such  an  abuse 
of  discretion  as  to  raise  a  question  of  law  or 
legal  inference,  and  the  position  must  be  re- 
solved against  the  defendant  It  was  fur- 
ther contended  that  there  was  error  in  al- 
lowing substantial  damages  for  the  wrong 
-done  defendant  for  the  reason  that  plaintiff 
might  have  prevented  or  avoided  his  chief 
grievance  by  paying  the  small  amount  of 
money  demanded  for  his  fare,  but  no  such 
position  can  be  allowed  to  prevail  In  this  Ju- 
risdiction. The  court  has  held,  in  several  re- 
cent cases,  that  when  one  has  been  Injured 
by  the  wrongful  conduct  of  another  he  must 
do  what  can  be  reasonably  done  to  avoid  or 
lessen  the  effects  of  the  wrong.  This  was 
held  in  the  c&se  of  torts  in  Bowen  v.  King, 
146  N.  O.  391,  59  S.  E.  1044,  and  Hallway  v. 
Hardware  Co.,  143  N.  C.  54,  55  8.  E.  422, 
and  recognized  in  a  case  of  contract  In  TU- 
linghast  V.  Cotton  Mills,  143  N.  C.  268,  55  S. 
E.  621,  but  the  principle  which  obtained  In 
those  cases  does  not  arise  or  apply  until  aft- 
er a  tort  has  been  committed  or  contract  has 
been  broken.  A  person  Is  not  required  to 
anticipate  that  another  will  persist  in  mis- 
doing tUI  an  actionable  wrong  has  been  com- 
mitted, nor  to  shape  bis  course  beforehand 
so  as  to  avoid  its  result.  On  the  contrary, 
he  may  assume  to  the  last  that  the  wrong- 
doer will  turn  from  his  way  or  In  any  event 
he  may  stand  upon  his  legal  rights  and  hold 
the  other  for  the  legal  damages  which  may 
ensue.  Cherry  v.  R.  R.,  191  Mo.  489,  90  S. 
W.  381,  2  L.  R.  A.  (N.  8.)  695,  109  Am.  St.  Rep. 
830;  Pennsylvania  Co.  v.  Lenhart,  120  Fed. 
63,  56  C.  G.  A.  469.  In  this  last  case^  speak- 
ing to  this  question,  the  court  said:  "Len- 
hart paid  for  and  presented  a  legal  ticket 
To  the  proposition  that  he  could  not  stand 
upon  his  rights,  but  was  compelled,  for  the 
sake  of  saving  the  company  from  the  conse- 
quences of  its  threatened  breach  of  contract 
to  pay  his  fare  again  in  cash.  If  he  had  it, 
and  then  sue  for  its  recovery,  we  do  not 
yield  our  assent  After  a  breach  of  con- 
tract has  been  committed,  the  Injured  party 
is  not  allowed  to  aggravate  his  damages, 
and  is  required  to  use  reasonable  diligence 
to  minimize  them.  But  beforehand,  one  is 
not  forced  to  abandon  his  legal  right  under 
a  contract  and  waive  the  damages  that  may 
arise  from  its  breach,  in  order  to  Induce  bis 
adversary  not  to  proceed  as  he  wrongfully 
claims  Is  his  right"  We  find  no  reversible 
error  In  the  record,  and  the  Judgment  below 
must  be  affirmed. 
No  error. 


CLARK,  C.  J.  (concurring).  The  defend- 
ant Issued  Its  mileage  books  containing  a 
contract  that  they  should  be  a  legal  tender 
to  any  agent  for  a  ticket  for  transportation 
at  2  cents  per  mile,  and  that  if  there  was  no 
agent  the  holder,  could  ride  upon  his  mileage. 
When  the  plaintiff  tendered  his  mileage 
book,  the  agent  bad  no  more  right  to  reject 
it  or  to  postpone  the  holder  thereof,  than  if 
he  bad  tendered  the  cash.  The  rights  of  the 
bolder  were  therefore  exactly  the  same  as  if 
the  agent  had  refused  him  a  ticket  when  he 
tendered  the  full  amount  of  transi)ortation 
In  cash.  If  the  defendant's  agent  can  thus 
postpone  the  holder  of  a  mileage  book  to 
those  tendering  casii,  the  result  is  to  utterly 
discredit  mileage  so  that  no  one  will  wish  to 
buy. 

This  court  has  never  set  aside  a  verdict 
because  excessive.  This  is  a  matter  left  to 
the  sound  judgment  of  the  presiding  Judge. 
This  court  does  not  pass  upon  the  conduct 
of  the  Jury,  but  only  upon  the  conduct  of  the 
judge,  and  we  have  held  in  a  recent  opinion. 
Freeman  v.  Bell,  150  N.  0.  146,  63  8.  E.  682, 
that  we  will  only  pass  upon  the  question 
whether  the  Judge  grossly  abused  his  discre- 
tion in  refusing  to  set  aside  a  verdict  As 
the  plaintiff  does  not  appeal  there  is  no  al- 
legation against  the  conduct  of  the  Judge  in 
reducing  the  verdict  to  |2,500.  The  only 
question  before  us  is  whether  it  was  gross 
abuse  of  discretion  on  the  part  of  Judge  Al- 
len In  not  reducing  it  below  |2,500.  Speaking 
for  myself,  I  do  not  think  that  it  would  have 
been  a  gross  abuse  of  discretion  if  the  pre- 
siding judge  bad  allowed  the  verdict  to  stand 
as  rendered  by  the  jury.  The  plaintiff  was 
wrongfully  expelled  from  the  car,  as  this 
court  holds,  and  for  that  wrong  and  humilia- 
tion he  was  entitled  to  compensation  of 
which  the  Jury,  under  our  laws,  are  the  judg- 
es. It  Is  true,  as  suggested  by  defendant's 
counsel,  that  if  he  had  paid  a  further  amount 
which  was  illegally  demanded  he  might  have 
retained  a  seat  on  the  car.  If  our  ances- 
tors bad  been  willing  to  pay  a  petty  sum  il- 
legally demanded  as  a  stamp  tax,  or  a  small 
Illegal  duty  upon  tea,  we  might  have  avoid- 
ed the  great  seven  years'  struggle  and  have 
been  still  an  appendage  of  Great  Britain 
The  plaintiff  was  not  only  asserting  his  legal 
rights  at  a  great  disadvantage,  against  a 
powerful  corporation,  but  in  doing  so  he  was 
asserting  the  rights  of  every  traveler,  for 
transportation  over  a  common  carrier,  up- 
on tender  of  the  proper  sum,  is  a  valuable 
legal  right  conferred  by  the  sovereign  when 
it  created  the  corporation.  It  is  not  by  the 
grace  and  favor  of  the  common  carrier,  but 
as  a  legal  right,  that  one  is  entitled  to  use 
its  cars  upon  tender  of  the  legal  fare.  The 
liability  of  defendant  for  punitive  damages 
is  not  raised  by  the  complaint  and  that  point 
is  not  before  us. 

I  not  only  concur  in  the  opinion  of  the 
court,  but  further,  upon  a  point  as  to  which 
it  was  not  found  necessary  for  the  court  t« 
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express  Itself,  I  am  of  opinion  that  the  re- 
qnirement  that  the  holder  of  a  mileage  book 
shall  present  it  and  obtain  a  ticket  thereon 
Is  an  unreasonable  regulation,  and  there- 
fore void.  By  chapter  216,  Laws  1907,  the 
General  Assembly  prescribed  2%  cents  per 
mile  as  a  maximum  legal  rate  for  transpor- 
tation over  the  railroads  In  this  state.  There- 
upon, as  Is  usual,  one  of  the  said  railroads 
applied  to  the  federal  court  to  defeat  the  ex- 
ecution of  the  yrill  of  the  people  of  this  state. 
That  matter  came  before  this  court  In  State 
V.  R.  R.,  145  N.  C.  495,  59  S.  B.  570,  13  L. 
R.  A.  (N.  S.)  966,  where  many  phases  of  this 
subject  were  discussed.  An  account  was  or- 
dered by  the  federal  court  to  be  taken  to  as- 
certain whether  the  reduction  of  rate  by  the 
General  Assembly  was  confiscatory.  The  re- 
sult was  that  It  was  ascertained  that  the 
Judgment  of  the  public  in  exercising  its  right 
to  regulate  these  corporations  had  not  only 
not  been  unjust,  but  that  the  earnings  of 
the  corporations  had  been  greatly  increased 
thereby.  They  then  addressed  a  letter  to  the 
executive  of  this  state  In  which  they  propos- 
ed that  if  the  state  would  change  the  rate  to 
2}^  cents  per  mile  they  would  issue  mileage 
books  good  on  their  lines  within  and  without 
the  state  and  good  on  all  the  railroads  in 
the  state  at  the  rate  of  2  cents  per  mile. 
Thereupon,  the  special  session  of  1908  (Extra 
Sess.  1908,  c.  144)  was  called,  which  enacted 
the  2%  cents  per  mile  rate.  Nothing  was 
said  In  the  statute  as  to  the  mileage  book, 
as  that  was  an  ofTer  on  the  part  of  the 
railroads.  Every  one  thought  that  of  course 
the  mileage  books  would  be  such  as  had  al- 
ways been  issued  over  the  roads  in  this 
state,  and  that  holders  thereof  would  be  sav- 
ed the  trouble  of  getting  tickets.  Such  Iiad 
always  l>een  the  case  with  mileage  and  no 
one  had  heard  till  then  of  a  mileage  book  in 
North  Carolina  which  was  not  good  upon  the 
train,  but  which  was  required  to  be  first  pre- 
sented to  the  agent  and  a  ticket  obtained. 
The  distinguished  counsel  who  argued  this 
case  before  us  on  the  part  of  the  plaintiff 
contended  that  this  change  was  made  through 
spite  on  the  part  of  the  railroad  companies 
because  they  had  been  compelled  to  yield  to 
the  expressed  will  of  the  people,  and  that  it 
was  a  deliberate  plan  also  on  their  part  to 
discourage  the  public  from  availing  them- 
selves of  the  privilege  of  using  mileage  by 
making  It  more  troublesome  than  the  pur- 
chase of  tickets,  instead  of  a  convenience  as 
formerly.  We  need  not  discuss  motives.  It 
would  seem  clear  from  the  history  of  the 
transaction  that  the  change  Is  a  breach  of 
good  faith.  It  was  not  what  the  public  un- 
derstood, or  had  a  right  to  understand,  the 
railroads  to  offer. 

The  learned  counsel  for  the  plaintiff  ear- 
nestly contended  In  their  brief  that  the  reg- 
ulation requiring  the  purchase  of  a  ticket  in 
exchange  for  mileage  is  In  itself  unreason- 
able.   If  80,  the  regulation  is  void..  Ammous 


V.  R.  R.,  138  N.  C.  655,  51  S.  E.  127.  Coun- 
sel then  set  out  seriatim  the  reasons  which 
the  defendant  has  given  for  exacting  such 
requirement  of  the  traveling  public:  (a) 
That  it  is  a  check  upon  the  dishonesty  of 
conductors.  In  reply  to  that  they  justly  as- 
sert the  excellent  character  of  the  railroad 
conductors  in  this  state,  and  maintain  that 
as  a  body  they  are  honest,  faithful,  and 
courteous,  and  add  ttiat  if  one  can  be  found 
that  is  not  so,  inasmuch  as  the  railroad 
company  selects  these  officers,  and  can  dis- 
cbarge them  at  will,  that  it  is  not  reason- 
able to  impose  this  vast  amount  of  Inconven- 
ience upon  the  traveling  public,  which  has 
not  been  required  heretofore.  They  add 
that  the  railroad  companies  still  allow  con- 
ductors to  collect  cash  fares.  Indeed,  this 
defendant  requires  the  mileage  book  to  be 
presented  to  the  conductors  as  well  as  the 
ticket  Why  then  require  the  ticket  at  all? 
(b)  As  to  the  second  contention  that  there 
may  be  loss  by  reason  of  conductors  losing 
the  mileage  that  they  take  up,  counsel  point 
out  that  they  are  no  more  liable  to  lose  mile- 
age than  tickets  or  cash,  and  that  such  ex- 
cuse was  never  heard  of  before,  and  is  not 
now  heard  of  over  the  great  systems  else- 
where in  this  Union  over  which  mileage 
books  are  still  used  as  heretofore,  (c)  As 
to  the  third  contention,  that  baggage  can  be 
fraudulently  checked  by  those  riding  on  mile- 
age books,  plaintiffs  counsel  assert  that  it 
is  as  easy  for  the  baggagemaster  to  punch 
the  mileage  book  to  the  point  to  which  the 
baggage  Is  checked  as  It  is  to  punch  the  tick- 
et that  Is  received  In  exchange  for  it,  and 
that  such  requirement  to  prevent  fraud  was 
not  needed  heretofore  in  this  state,  and  is 
but  rarely  used  on  the  railroads  in  this  coun- 
try, except  in  this  immediate  section,  not- 
withstanding the  vastly  greater  quantity  of 
baggage  which  la  carried  elsewhere.  The 
plalntiflTs  brief  further  asserts  that  It  takes 
from  three  to  five  times  as  long  to  Issue  a 
ticket  In  exchange  for  mileage  as  for  one  is- 
sued for  cash,  and  that  the  result  Is  a  con- 
gestion and  a  wholly  unnecessary  delay  not 
only  to  the  holders  of  the  mileage  book,  but 
to  the  entire  traveling  public  as  well,  and 
that  such  delay  is  vexatious,  and  the  regula- 
tion is  -unreasonable  and  without  any  good 
cause. 

The  ireason  heretofore  given,  during  all 
these  long  years  here  and  which  Is  still  giv- 
en elsewhere,  for  the  issuance  of  mileage 
books  at  reduced  rates,  is  that  It  expedites 
the  issuance  of  tickets  to  others  and  saves 
clerical  hire  to  the  road,  besides  the  use  by 
the  carrier  of  the  money  thus  paid  in  ad- 
vance. But  If,  as  now  under  this  regulation, 
it  requires  from  three  to  five  times  as  long 
to  issue  tickets  in  exchange  for  mileage,  as 
for  cash,  there  is  no  reason  why  the  Legisla- 
ture should  not  relieve  the  railroads  of  this 
burden,  and  the  traveling  public  of  this  great 
inconvenience  by  requiring  the  railroads  to 
sell  the  tickets  straight  at  2  cents  for  ca&lv 
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Instead  of  buying  mileage  at  2  cents  and  ex- 
changing It  for  tickets.  In  addition  to  the 
reason  so  well  given  by  the  distinguished 
counsel  sbawing  that  this  regulation  is  un- 
reasonable and  void,  there  is  this  further 
consideration  derived  from  the  reports  of 
the  Interstate  Commerce  Commission  and  of 
the  North  Carolina  Corporation  Commission: 
(1)  That  mileage  books  are  still  used  on  the 
trains  without  being  exchanged  for  tickets 
In  Alabama,  Arizona,  Arkansas,  Colorado, 
Connecticut,  Iowa,  Kansas,  Kentucky,  Lou- 
isiana, Maine,  Massachusetts,  Michigan,  Min- 
nesota, Mississippi,  Missouri,  Montana,  Ne- 
braslca,  New  Hampshire,  New  Jersey,  New 
York,  North  Dakota,  Oklahoma,  Pennsylva- 
nia, Rhode  Island,  Texas,  Vermont,  and  Wis- 
consin, and  some  railroads  in  this  state. 
There  are  some  railroads  in  Indiana,  Lou- 
isiana, Mississippi,  and  Ohio  which  require 
tickets  in  exchange  for  mileage.  Practical- 
ly, It  seems  that  the  annoying  and  vexatious 
system  which  has  been  put  in  force  here  is 
almost  unknown  outside  the  territory  cover- 
ed by  the  three  great  railroad  systems  in 
this  and  adjacent  states.  It  cannot  be  rea- 
sonable In  any  view  to  subject  our  people 
longer  to  this  annoyance,  and  I  think  the 
court  might  well  hold  it  unreasonable  and 
void  In  this  case,  and  relieve  the  public  of 
being  further  subjected  thereto. 

A  flat  2  cents  per  mile  rate  is  the  law  In 
Arkansas,  Connecticut,  Illinois,  Indiana,  Io- 
wa. Kansas.  Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Nebraska,  New  Hamp- 
shire. New  Jersey,  New  York,  Oklahoma, 
Pennsylvania,  Rhode  Island,  South  Dakota, 
West  Virginia,  and  Wisconsin,  and  there  are 
other  states  which  have  a  2-cent  mileage 
rate.  On  the  great  Pennsylvania  system 
with  its  thousands  of  miles  of  subsidiary 
roads  not  only  is  a  mileage  book  accepted  by 
the  conductor  on  the  train  without  the  previ- 
ous purchase  of  a  ticket,  but  It  is  good  not 
only  for  the  holder  thereof,  but  to  every  oth- 
er person  traveling  with  him  at  the  time, 
whom  he  shall  designate.  There  can  be  no 
reason  why  this  should  not  be  universally 
the  case.  Every  other  business  in  the  world 
considers  the  convenience  and  wishes  of  its 
patrons.  Those  railroads  which  do  not  think 
this  their  duty  also  should  recall  that  their 
cliarters  are  granted  by  the  public  to  the 
end  that  they  may  be  operated  for  the  great- 
est comfort  and  convenience  of  the  public 
and  subject  to  public  regulations,  provided 
only  that  their  owners  are  allowed  a  rea- 
sonable profit  upon  the  true  value  of  their 
property. 

BROWN,  J.  (dissenting).  I  concur  In  the 
conclusion  of  the  court  that  the  owner  of 
a  mileage  book  similar  to  the  one  In  evidence 
in  this  case  Is  compelled  under  the  terms  of 
the  contract  to  present  It  at  an  agency  sta- 
tion and  receive  a  ticket  in  exchange  for  the 
mileage  strip.  If  the  traveler  falls  to  do  this 
be  is  not  entitled  to  transportation  and  may 


be  lawfully  ejected  from  the  train.  But 
where  the  traveler  compiles  with  the  con- 
tract on  his  part  and  the  company  falb  to 
give  him  the  requisite  ticket  in  exchange  for 
the  mileage  strip,  then  the  company,  being 
at  fault,  may  not  lawfully  repudiate  the 
mileage  contract  and  eject  the  passenger. 
For  this  reason,  upon  the  evidence  and  find- 
ings in  this  case,  I  think  the  plaintiff  Is  en- 
titled to  recover  actual  or  compensatory  dam- 
ages. But  I  am  of  Opinion  that  the  verdict 
of  $5,000  should  have  been  set  aside  by  the 
trial  Judge,  and  that  this  court  has  the 
power  to  review  his  ruling  in  refusing  to  set 
it  aside. 

1.  It  is  contended  by  the  defendant  that 
there  is  no  evidence  whatever  to  support  a 
verdict  for  $5,000  compensatory  damages, 
and  that  it  is  perfe<$ly  manifest  that  the 
Jury  awarded  punitive  or  vindictive  damages 
in  direct  disobedience  of  his  honor's  Instruc- 
tions. I  think  this  contention  is  well  found- ' 
ed,  and  that  the  ruling  below  Involves  a 
matter  of  law  and  legal  inference  which  this 
court  has  the  right  to  review.  It  is  admitted 
that  upon  ail  the  authorities  from  Holmes 
V.  R.  R.,  94  N.  C.  319,  down  to  the  present 
the  plaintiff  has  laid  no  foundation  for  puni- 
tive damages.  Then  what  is  there  In  the 
evidence  to  support  a  verdict  for  $5,000? 
The  case  on  appeal  contains  no  evidence 
whatever  upon  the  Issue  of  damage  except 
these  words:  "That  the  plaintiff  entered  the 
train,  and,  when  the  conductor  .called  for  his 
ticket,  made  a  statement  of  the  foregoing 
facts  to  the  conductor,  and  the  defendant's 
conductor,  without  any  rudeness  and  without 
any  unnecessary  force,  when  the  train  stop- 
ped at  Black  Creek,  put  the  plaintiff  off  and 
refused  him  the  privilege  of  getting  back  on 
the  train,  although  he  then  offered  to  pay 
his  fare."  The  plaintiff  took  the  next  train 
for  Goldsboro,  his  place  of  destination,  only 
a  few  miles  distant.  The  plaintiff  does  not 
testify  that  he  suffered  any  humiliation,  or 
mental  distress,  or  any  personal  inconven- 
ience even.  In  mental  anguish  cases  the 
plaintiff  is  required  to  testify  at  least  that 
he  suffered  mental  anguish  before  he  can  re- 
cover except  in  the  cases  of  relationship  so 
close  that  mental  anguish  may  be  presumed. 
In  this  case  there  Is  nothing  to  found  a 
presumption  upon,  and  no  testimony  upon 
which  actual  damage  can  be  fairly  estimated. 
It  is  a  bald  case  of  inflicting  smart  money 
or  punitive  damages  directly  In  violation  of 
his  honor's  charge  and  of  the  lavra  of  the 
state. 

2.  It  is  also  contended  by  the  defendant 
that  the  verdict  is  so  grossly  excessive,  so 
obviously  disproportionate  to  the  Injur.v  In- 
flicted that  it  shows  conclusively  that  the 
jury  were  Influenced  by  passion,  partiality, 
and  prejudice,  and  that  his  honor  erred  in 
not  setting  it  aside  on  that  ground.  I  agree 
that  the  primary  duty  of  guarding  against 
an  excessive  verdict  rests  with  the  trial  court 
and  that  ordinarily  this  court  will  not  review 
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the  action  of  the  lower  court  But  in  the 
furtherance  of  Justice  and  right  It  Is  the 
rule  In  all  appellate  courts  to  set  aside  the 
judgment,  and  order  a  new  trial  where  the 
damages  are  so  excessive  as,  in  the  language 
of  Chief  Justice  and  Chancellor  Kent,  "to 
strike  mankind  at  first  blush  as  being  be- 
yond all  measure  unreasonable  and  outra- 
geous, and  such  as  manifestly  show  the  Jury 
to  have  been  actuated  by  passion,  partiality, 
or  prejudice."  Coleman  t.  Southwick,  9 
Johns.  (N.  T.)  45,  6  Am.  Dec.  253,  and  cases 
cited  in  notes.  Where  the  damages  are  so 
utterly  disproportionate  to  the  Injury  as  to 
induce  a  well-grounded  belief  that  they  must 
have  been  the  result  of  passion  and  prejudice 
all  appellate  courts  interfere,  and  that  this 
is  so  we  have  only  to  turn  to  volume  16,  p.  9, 
Am.  &  Eng.  Ann.  Cas.,  where  the  decisions 
from  all  the  courts  of  this  country  and 
Great  Britain  are  collected. 

In  his  valuable  article  on  Appeal  and.  Er- 
ror, 3  Cyc.  381,  the  author,  the  Honorable 
Walter  Clark,  the  present  Chief  Justice  of 
this  court,  says:  "A  verdict  will  not  be  dis- 
turbed as  excessive  unless  it  is  so  grossly 
disproportionate  to  the  measure  of  damages 
or  so  palpably  against  the  evidence  as  to 
shock  the  conscience  and  raise  an  irresistible 
inference  that  it  was  influenced  by  passion, 
prejudice,  or  corruption,  and  especially  so 
after  the  trial  court  has  refused  to  set  it 
aside."  In  support  of  his  text  the  learned 
author  cites  cases  from  every  appellate  court 
in  this  Union,  except  this  court,  which  he 
puts  down  as  the  only  exception  to  the  rule. 
I  do  not  think  this  court  has  ever  passed 
upon  this  question.  We  have  generally  held 
that  we  would  not  ordinarily  review  the 
court  below  in  dealing  with  excessive  ver- 
dicts, but  nowhere  has  this  court  admitted 
its  impotence  to  deal  with  a  verdict  so  gross- 
ly excessive  as  to  shock  our  sense  of  Justice 
and  propriety.  Such  case  Is  now  presented 
for  the  first  time,  and  we  should  follow 
the  precedents  of  all  other  appellate  courts, 
for  they  are  founded  in  reason  and  Justice. 
In  A.  &  B.  EJncy.  of  Law,  vol.  8,  pp.  629,  630, 
such  excess  in  a  verdict  is  treated  as  valid 
ground  for  the  appellate  court  to  set  aside 
a  verdict 

In  support  of  this  doctrine  the  author 
cites  opinions  from  the  federal  court  and 
from  the  courts  of  the  following  states:  Ala- 
bama, California,  Georgia,  Illinois,  Indian 
Territory,  Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Minnesota,  Missouri,  New  Tork, 
Ohio,  Oklahoma,  Tennessee,  Texas,  Utah,  Vir- 
ginia, Washington,  and  Wisconsin.  Current 
Law,  vol.  11,  p.  997,  says:  "Verdicts  for 
damages  will  be  interfered  with  only  where 
tbey  show  willful  disregard  of  the  evidence, 
or  are  so  grossly  disproportionate  to  the  ac- 
tual damages  shown  as  to  indicate  passion  or 
prejudice,"  and  cites  decisions  from  a  great 
many  states  in  support  of  this  position. 

That  the  verdict  rendered  In  this  case  is 
■0  grossly  excessive  as  to  manifest  prejudice. 


and  a  wanton  disregard  of  all  the  evidence 
and  the  charge  of  the  court  is  shown  by  aU 
the  precedents.  I  will  cite  only  a  few — Olson 
V.  Northern  Pac.  Ry.  Co.,  49  Wash.  626,  9ft 
Paa  150,  18  L.  B.  A.  (N.  S.)  209 ;  L.  &  N.  R. 
Oo.  V.  HuU,  113  Ky.  561,  68  S.  W.  433,  57 
L.  R.  A.  771 ;  L.  &  N.  R.  Co.  v.  Jordan,  112 
Ky.  473,  66  S.  W.  27 ;  IlL  Cent  R.  Co.  v.  Wat- 
son, 117  Ky.  374,  78  S.  W.  175. 

In  the  case  of  Olson  y.  Northern  Pac.  Ry. 
Co.,  the  plaintiff  was  wrongfully  ejected 
from  the  train,  but  without  any  unnecessary 
force  or  rudeness,  and  he  was  given  a  verdict 
for  1800.  This  verdict  was  set  aside  by  the 
Supreme  Court  of  Washington,  on  the  ground 
that  excessive  damages  were  allowed,  un- 
der the  Infiuence  of  passion  or  prejudice. 
The  court  says:  "The  verdict  In  this  case 
is  out  of  all  reason.  There  was  no  financial 
loss.  There  was  no  Injury  to  the  person. 
There  was  a  naked  violation  of  a  technical 
right  which  would  entitle  the  respondent 
to  little  more  than  nominal  damages.  He 
was  a  man  of  mature  years.  There  were 
but  two  or  three  other  passengers  on  the 
train,  and  if  they  saw  wl»at  transpired  It 
could  in  no  manner  reflect  on  the  respond- 
ent as  a  mistake  of  some  kind  was  appar- 
ent The  claim  of  the  respondent  that  he 
was  or  might  be  taken  for  a  hobo  stealing  a 
15-cent  ride,  with  his  compass,  maps,  and 
grip,  is  fanciful,  to  say  the  least  Mistakes 
will  occur  to  the  most  careful  and  the  most 
competent ;  and  if  every  mistake  in  the  busi- 
ness world  were  to  be  followed  by  such  con- 
sequences as  this,  the  transaction  of  ordi- 
nary business  would  become  exceedingly  haz- 
ardous. Had  a  like  mistake  occurred  be- 
tween private  individuals,  followed  by  the 
same  inconvenience  and  annoyance,  the  Jury 
would  grudgingly  allow  nominal  damages,  if 
they  suffered  a  recovery  at  all.  The  fact 
that  the  appellant  is  a  railway  company 
should  not  weigh  with  the  Jury,  and  does  not 
weigh  with  this  court" 

In  Davis  V.  Tacoma  R.  &  Power  Co.,  35 
Wash.  203,  77  Pac.  209,  66  L.  R.  A  802,  the 
wrongs  suffered  by  the  plaintiff  were  greater 
than  those  disclosed  by  the  record  before  us, 
yet  this  court  set  aside  a  verdict  of  $750, 
saying  that  the  evidence  showed  little  more 
than  a  bare  violation  of  a  technical  legal 
right  which  caused  a  momentary  annoyance 
to  the  plaintiff. 

In  Cunningham  v.  Seattle  Electric  Ry.  Co., 
3  Wash.  471,  28  Pac.  745,  and.  Shannon  v. 
Northern  Pac.  Ry.  Co.,  44  Wash.  321,  87  Pac. 
351,  recoveries  were  reduced  to  $500,  and  the 
wrong  and  humiliation  to  which  the  plaintiff 
in  each  case  was  subjected  were  Incompar- 
ably greater  in  this  case. 

In  L.  &  N.  R.  Co.  v.  Jordan,  112  Ky.  473. 
66  S.  W.  27,  a  young  girl,  eight  years  old. 
was  wrongfully  put  off  the  train  and  was  &ii- 
tertained  during  the  interval  between  that 
train  and  another  at  the  home  of  the  sta- 
tion poiicemao.    The  Jury  rendered  the  ver- 


Digitized  byLjOOQlC 


N.G) 


HARVEY  T.  ATLANTIC  CX)A8T  LINK  R.  CO. 


635 


diet  for  $250.  The  Court  of  Appeals  set 
aside  the  verdict  as  grossly  excessive. 

In  Sloane  v.  Ry.  Co.,  Ill  Cal.  668,  44  Pac 
320,  32  L.  R.  A.  193,  tbe  Supreme  Conrt  of 
California  set  aside  a  verdict  of  $1,400  as 
grossly  excessive,  where  a  woman  was  wrong- 
fully pnt  off  a  train  and  obliged  to  walk  a 
mile  and  snfTered  during  the  night  from  In- 
somnia. The  court  wisely  says:  "While  the 
amount  of  damages  that  may  be  awarded  In 
a  case  like  tbe  present  Is  in  the  discretion  of 
tbe  Jury,  It  must  be  a  reasonable,  and  not 
an  unlimited,  discretion,  and  must  be  exercis- 
ed Intelligently  and  in  harmony  with  the  tes- 
timony before  them.  We  think  that  the  Jury 
in  the  present  case  must  have  been  influenc- 
ed by  other  considerations  than  the  testi- 
mony before  them  In  arriving  at  the  amount 
of  their  verdict." 

In  Railroad  Company  v.  Wilsey,  12  S.  W. 
275,  5  li.  R.  A.  855,  11  Ky.  Law  Rep.  419,  the 
Court  of  Appeals  of  Kentucky  held  a  verdict 
of  $2,500  grossly  exces^ve  and  Indicative  of 
prejudice  and  partiality,  where  the  passenger 
was  wrongfully  ejected  and  had  to  walk  two 
miles  to  a  depot 

In  R.  R.  V.  Turner,  100  Tenn.  213,  47  8. 
W.  223,  43  L.  R.  A.  140,  the  Tennessee  Su- 
preme Court  pronounced  a  verdict  for  $300 
grossly  excessive  under  circumstances  very 
similar  to  this  case. 

Tbe  fact  that  the  court  remitted  one-half 
of  the  verdict  will  not  correct  the  vice  in  the 
verdict  Itself.  In  setting  aside  a  grossly  ex- 
cessive verdict  the  Court  of  Appeals  of  Illl- 
'  iTOis  says  In  Railroad  Co.  v.  Charters,  123 
111.  App.  827:  "We,  however,  believe  that  no 
case  can  be  found  in  which  a  Judgment,  bas- 
ed upon  a  remittitur,  although  approved  by 
the  trial  Judge,  has  l>een  allowed  to  stand 
where  the  reviewing  tribunal  is  satisfied 
from  tbe  record  that  the  verdict  rendered 
was  based  upon  passion  or  prejudice,  or  was 
founded  upon  a  misconception  of  the  evi- 
dence. In  such  a  case  the  infirmity  pervades 
the  entire  verdict,  and  the  remission  of  the 
one-half  or  of  any  other  part  of  the  whole 
amount  does  not  free  the  remaining  part 
from  tbe  taint  The  courts  will  not  take 
money  or  other  property  from  one  and  give 
It  to  another,  except  upon  a  fair  trial  in  ac- 
cordance with  the  forms  of  law.  This  prin- 
ciple Is  Illustrated  by  the  following  cases: 
C.  &  N.  W.  Ry.  Co.  V.  Cummings,  20  111.  App. 
838;  C.  &  E.  Ry.  Co.  v.  Blnkopskl,  72  111. 
App.  81 ;  Sterling  H.  Co.  v.  Gait  81  111.  App. 
602;  Lockwood  v.  Onion,  56  III.  512;  Loe- 
wentbal  v.  Streng,  90' 111.  74."  I  believe  that 
this  court  has  the  Inherent  power  to  set 
aside  a  grossly  excessive  verdict  which  mani- 
fests that  it  is  the  result  of  prejudice  end 
passion  and  a  wanton  disregard  of  the  evi- 
dence as  well  as  tbe  charge  of  the  court 

That  this  is  a  case  where  the  power  should 
be  exercised  is  to  my  mind  perfectly  plain, 
for  the  amount  of  tbe  verdict  must  strike 
any  one  as  being  an  enormity,  when  It  is 


admitted  that  the  plaintiff  suffered  no  sub- 
stantial damage,  physical  or  mental  or  In  his 
business.  No  such  verdict  as  this  upon  such 
state  of  facts  would  ever  have  been  render- 
ed between  individuals  or  against  any  de- 
fendant except  a  railroad  corporation. 

The  owners  of  railways  are  compelled  to 
operate  them  with  employ^  and  agents. 
Some  of  these  will  be  negligent  and  make 
mistakes.  It  Is  not  in  human  nature  never 
to  err.  While  the  company  Is  properly  held 
responsible  for  such  negligence  and  mistakes 
it  should  be  dealt  with  fairly  and  Justly,  and 
not  be  made  to  pay  a  sum  vastly  dispro- 
portionate to  any  injury  Indicted  by  Its  serv- 
ants. The  masses  of  the  people  are  Interest- 
ed in  maintaining  the  railway  systems  of  the 
country  In  a  high  degree  'of  efficiency,  but 
If  .these  great  instrumentalities  of  commerce 
are  to  be  mulcted  In  such  extraordinary  and 
unwarranted  damages  as  in  this  case  where 
no  seal  injury  has  been  inflicted,  they  will 
soon  be  bankrupt  and  the  country  will  be 
tbe  sufferer  as  well  as  the  owners  of  the 
property.  The  reasons  which  prompted  the 
railroad  companies  to  adopt  this  mileage 
book  regulation  is  commented  on  in  a  concur- 
ring opinion  In  this  case,  otherwise  I  would 
not  deem  It  necessary  to  notice  them  as  they 
are  not  discussed  in  the  opinion  of  tbe  court 
I  have  never  heard  it  contended  that  the  reg- 
ulation in  question  was  adopted  by  the  rail- 
ways to  prevent  dishonesty  upon  the  part  of 
conductors  or  other  employes.  It  Is  perfectly 
patent  that  the  regulation  has  no  bearing 
upon  conductors  or  other  employ^,  for 
whether  the  conductor  takes  up  a  ticket  or 
mileage  book  coupons  from  the  passenger, 
he  handles  no  money,  as  that  In  either  case 
is  taken  in  by  the  ticket  agent 

I  have  heard  that  the  regulation  was  adopt- 
ed to  prevent  imposition  upon  the  railways, 
and  also  to  greatly  facilitate  settlements  be- 
tween different  railroad  systems,  who  Issue 
interchangeable  books.  However  that  may 
be,  it  Is  a  matter  of  common  knowledge  that 
the  regulation  In  question  was  thoroughly  In- 
vestigated by  tbe  last  General  A.ssembly, 
and  that  body  declined  to  interfere  with  it. 

The  reasonableness  of  the  regulation  has 
been  upheld  by  every  court  that  has  passed 
upon  it,  and  In  a  case  as  late  as  October  22, 
1910,  tbe  Supreme  Court  of  South  Carolina 
In  an  elaborate  opinion  unanimously  hold 
that  the  regulation  in  question  is  valid  and 
binding  upon  a  passenger  who  elects  to  use 
mileage  books.  But  that  court  holds,  as 
we  now  hold,  that  the  company  must  furnish 
the  facilities  for  exchanging  the  coupons  for 
a  ticket,  and  in  case  the  company  fails  and 
neglects  to  do  so  when  the  traveler  applies, 
then  he  has  tbe  legal  right  under  the  mile- 
age book  contract  to  tender  his  book  to  the 
conductor  for  his  fare.  Des  Fortes  v.  South- 
em  Railway  (S.  C.)  60  S.  £>.  149. 

WALKER,  J,,  concurs  lu  this  opinion. 
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TOWN  OF  TARBORO  et  aL  T.  PEJNDER  et  al. 

(Supreme  Court  of  North  Carolina.  Dec.  7, 
1910.) 

Appeal  from-  Superior  Court,  B^dgecombe 
County. 

Action  by  the  Town  of  Tarboro  and  others 
against  James  Pender  and  others.  Judgment 
for  plaintiffs,  and  G.  M.  T.  Fountain  appeals. 
Affirmed.  , 

6.  M.  T.  Fountain  &  Son,  for  appellant.    W. 

0.  Howard  and  F.  S.  Spruill,  for  appellees. 

PER  CURIAM.  The  opinion  of  the  court  In 
the  appeal  of  the  town  of  Tarboro  in  this  action 
(69  S.  E.  425)  is  decisive  of  the  appeal  of  the 
defendant  Fountain,  and  the  jud^ent  of  the 
superior  court  as  to  said  Fountain  is  also  af- 
firmed. 

(Ul  Va.  635) 

FISHER  T.  BORDEN  et  al. 

(Supreme  Court  of  Appeals  of  Vir^nia.    Not. 

80,  1910.) 

1.  Mortgages  (§  186*)— Mobtqagee  as  Bona 
FiDB  PuBCHABEB—NoxiCE— Evidence. 

Notice  to  the  assignee  of  a  bond,  secured 
by  a  trust  deed,  that  his  assignor  knew  when 
his  trust  deed  was  executed  of  a  prior  unrecord- 
ed deed  to  another,  may  be  inferred  from  cir- 
cumstances as  well  as  proved  by  direct  evidence. 
[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  EHg.  §  454;    Dec.  Dig.  g  186.*] 

2.  mobtgages  (§  186*)— mobtgaoee  as  bora 
Fide  Pubchaseb— Notice— Sufficiency  of 
Evidence. 

In  an  action  to  have  a  tmst  deed  declared 
void,  on  the  ground  that  defendant  grantee  took 
with  knowledge  of  plaintiFs  prior  unrecord- 
ed deed  to  the  same  land,  evidence  held  to  show 
that  defendant  before  purchasing  the  bond,  se- 
cured by  the  trust  deed,  as  well  as  his  as- 
signor of  the  bond,  knew  of  the  prior  execution 
of  plaintiff's  deed. 

[Ed.  Note.— For  other  cases,  see  -Mortgages, 
Cent.  Dig.  §  454 ;  Dec.  Dig.  §  186.*] 

3.  Notice  (f  6*)— Facts  Putting  on  Inquibt. 

Whatever  is  sufficient  to  put  one  upon  in- 
quiry as  to  the  existence  of  a  fact,  will  charge 
him  with  actual  knowledge  of  such  fact  if  dili- 
gent inquiry  would  have  informed  him  thereof. 
[Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  |§  4-7;    Dec,  Dig.  §  6.*] 

4.  Mortgages  (S§  154,  254*)— Assignment- 
Assignee  AS  Bona  Fide  Pubohabek— No- 
tice. 

Code  1887,  {  2465  (Code  1904,  p.  1223), 
making  every  trust  deed,  etc.,  void  as  to.  sub- 
sequent purchasers  for  value  without  notice, 
except  from  the  time  it  is  duly  recorded,  pro- 
vided possession  alone  shall  not  be  notice  to  a 
subsequent  purchaser  for  a  valuable  considera- 
tion, does  not  protect  a  trust  deed  grantee 
against  a  prior  unrecorded  trust  deed  upon  the 
same  property  unless  he  is  without  notice  of  the 
prior  deed  when  he  takes  and  records  his  own, 
nor  is  the  assignee  of  the_  secured  debt  protected 
thereby  unless  at  the  time  of  the  assignment 
he  has  no  notice  that  bis  assignor  knew  of  the 
prior  unrecorded  deed  before  the  execution  of 
his  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8§  383,  603 ;   Dec  Dig.  §§  154,  254.*] 

5.  Mortgages  (§  254*)  —  Assignment  —  As- 
signee as  Bona  Fide  Pubchaseb— Knowl- 
edge—Facts  Putting  on  Inquibt. 

A  prospective  assignee  of  a  trust  deed,  who 
has  knowledge  of  circumstances  putting  him  on 


inquiry,  as  to  the  existence  of  a  title  conflict* 
ing  with  that  be  is  about  to  purchase,  is  only 
protected  when  he  makes  the  inquiry  suggested 
by  such  facts  and  is  unable  therefrom,  to  learn 
of  the  conflicting  right 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  663 ;    Dec.  Dig.  {  254.*] 

6.  Cancellation  of  Instbuuents  ({  34*)— 

Actions— Defenses— Laches. 

The  defense  of  laches,  is  not  available  to 
defeat  an  action  to  cancel  a  trust  deed  on  the 
ground  that  defendant  and  his  grantor  had 
Knowledge  of  plaintiff's  prior  unrecorded  deed 
to  the  same  lands,  where  defendant  was  not 
misled,  and  his  ability  to  defend  was  not  im- 
paired by  plaintiff's  delay  in  suing. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {§  49-54 ;  Dec  Dig. 
i  34.*] 

Appeal  from  Circuit  Court,  Princess  Anne 
County. 

Suit  by  W.  H.  Borden  against  John  T.  FIsh« 
er  and  others  to  have  a  deed  declared  rold. 
From  a  decree  for  plaintiff,  defendant  named 
appeals.    AfDrmed. 

Jeffries,  Wolcott,  Woleott  &  Lankford  and 
A.  E.  Kellam,  for  appellant  J.  M.  Keeling 
and  Natiianiel  T.  Oreen,  for  appellee. 


CARDWELL,  J.  On  the  21st  day  of  De- 
cember, 1892,  Joseph  D.  Herrick,  being  the 
owner  in  fee  of  an  undivided  one-fourth  in- 
terest in  a  certain  tract  of  land  In  Princess 
Anne  county,  Va.,  conveyed  the  same  to  Wm. 
K.  Woodhouse,  trustee,  for  the  purpose  of  se- 
curing W.  H.  Borden  the  payment  of  two 
bonds,  the  one  for  $200  and  the  other  for 
$400,  which  deed  was  not  recorded  until 
March  5,  1894.  In  the  meantime  the  same 
grantor  had  executed  to  the  same  trustee 
another  deed  conveying  the  same  property  in- 
terest to  secure  to  James  C.  Herrick  the  pay- 
ment of  a  bond  for  $300,  which  deed  was 
dated  May  4,  1893,  and  recorded  August  28, 
1893;  that  Is  to  say,  the  Derrick  deed,  though 
subsequent  in  date  and  execution  to  the  Bor- 
den deed,  preceded  it  in  recordation  by  about 
six  months. 

In  January,  1904,  James  C.  Herrick  as- 
signed said  bond  of  $300,  "and  all  benefits 
of  the  deed  of  trust  securing  the  same,"  to 
John  T.  Fisher,  which  assignment  was  duly 
noted  on  the  margin  of  the  deed  book  where 
the  deed  of  trust  was  recorded.  In  Marcli. 
1907,  the  bond  of  $300  then  held  and  owned 
by  Fisher  being  still  unpaid,  the  trustee, 
Woodhouse,  by  his  direction,  sold  under  -the 
Herrick  deed,  and  at  the  sale  Fisher  became 
the  purchaser  of  the  one-fourth  property  in- 
terest conveyed  at  the  price  of  $300,  the 
amount  of  the  principal  of  Fisher's  claim, 
and  he  received  on  the  day  of  sale  a  deed 
from  the  trustee  for  the  property  sold,  which 
deed  he  immediately  recorded.  Prior  to  this 
sale  Fisher  had  acquired  the  other  undivided 
three-fourths  interest  In  said  tract  of  land, 
one  of  them  from  the  said  James  C.  Herrick. 
and  after  receiving  from  Woodhouse,  trus- 


*For  other  oases  lee  same  topic  and  section  NUMBER  In  Dec  Dig.  4b  Am.  Dig.  Key  No.  Beriet  ft  Rep'r  ladezes 
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tee,  the  said  AeM  fur  the  other  one-fonrth  In- 
terest Fisher  gave  several  deeds  of  trust 
upon  his  Interest  in  the  land  so  acquired  to 
secure  the  payment  of  certain  debts  owing 
hy  him,  as  mentioned  in  those  deeds.  In  Au- 
gust, 1907,  said  W.  H.  Borden  Instituted  this 
suit  In  equity  against  Fisher  and  the  trus- 
tee and  beneflclary  In  each  of  the  said  trust 
deeds  executed  by  bim,  the  object  of  which 
suit  was  to  have  the  Herrlck  deed  of  trust 
and  the  assignment  thereof  to  Fisher,  and 
the'  several  deeds  of  trust  upon  the  same 
property  subsequently  executed  by  him,  de- 
clared void  as  to  the  plaintiff,  W.  H.  Borden, 
upon  the  ground  that,  while  the  plaintiff's 
deed  of  trust  was  recorded  od  a  subsequent 
date  to  that  on  which  the  Herrlck  deed  as- 
signed to  Fisher  was  recorded,  Fisher's  as- 
signor, James  C.  Herrlck,  had  actual  notice 
of  the  prior  lien  of  the  Borden  deed  when 
he  took  his  deed  of  trust  upon  the  same 
property,  and  that  Fisher  bad  notice  of  plain- 
tiff's prior  Hen  when  be  took  an  assignment 
of  the  bond  Intended  to  be  secured  by  the 
Herrlck  deed,  and  was,  therefore,  not  a  pur- 
chaser without  notice  of  that  fact 

To  this  bill  Fisher  and  James  C.  Herrlck 
alone  made  answer,  the  bill  being  taken  for 
confessed  as  to  the  other  defendants,  and  up- 
on the  hearing  of  the  cause  upon  the  bill,  the 
answers  fil6d  and  depositions  taken  for  both 
the  plaintiff  and  the  defendants,  the  court 
ruled  that  under  the  proof  as  established  by 
the  depositions  and  the  application  of  the 
law  thereto,  Fisher  and  the  other  defendants 
claiming  under  him  could  not  be  regarded  as 
purchasers  without  notice,  and  were  there- 
fore not  entitled  to  protection  as  against 
the  plaintiff,  Borden;  and  from  the  decree 
carrying  this  ruling  Into  effect  Fisher  ob- 
tained this  appeal. 

In  the  written  opinion  of  the  judge,  made 
a  part  of  the  record,  the  decree  complained 
of  here  is  rested  upon  several  grounds,  but 
in  our  view  of  the  case  It  is  only  necessary 
for  us  to  consider  the  question,  whether  or 
not  the  appellant  was  a  purchaser  for  value 
of  the  debt  secured  by  the  Herrlck  deed, 
without  notice  of  the  prior  lien  of  the  Bor- 
den deed.  In  other  words,  did  he  know  at 
the  time  he  took  the  assignment  of  the  debt 
or  could  he  have  known  by  inquiry  suggest- 
ed to  him  by  facts  and  circumstances  within 
his  knowledge,  that  his  assignor,  James  C. 
Herrlck,  took  the  Herrick  deed  with  notice 
of  the  existence  of  the  Borden  deed? 

That  Herrick  knew  of  the  Borden  deed 
when  he  took  the  Herrlck  deed  is  too  clear- 
ly proven  to  admit  of  serious  controversy.  In 
fact  It  is  not  so  controverted,  the  insistence 
of  the  appellant  being  that  he  was  a  pur- 
chaser without  notice,  when  he  took  the  as- 
signment from  Herrlck,  that  his  assignor 
was  not  a  purchaser  for  value  and  without 
notice;  that  Is,  appellant  stands  as  an  in- 
nocent purchaser  unless  he  knew  that  James 
C.  Herrlck  "took  his  deed  of  trust  with 
knowledge  of  the  Borden  deed  of  trust" 


The  debt  assigned  to  appellant  was  a 
bond— a  common-law  evidence  of  a  debt — and 
It  is  not  questioned  that  Wm.  K.  Woodhouse, 
named  as  the  trustee  in  the  Herrlck  deed  se- 
curing tae  bond,  is  one  and  the  same  person 
named  aa  the  trustee  In  the  Borden  deed. 
But  the  learned  counsel  for  the  appellant 
says  that  while  It  haii  been  held  (in  fact  set- 
tled by  a  number  of  decisions  of  this  court 
as  well  as  of  others)  that  the  knowledge  of 
a  trustee  will  be  imputed  to  the  beneficiary 
named  in  the  deed  of  trust,  yet  this  court 
has  never  gone  so  far  as  to  hold  that  such 
knowledge  Is  imputable  to  an  Innocent  as- 
signee for  value  of  the  bond  secured.  Grant- 
lug  that  the  distinction  sought  to  be  drawn 
by  counsel  between  the  status  of  the  original 
creditor  secured  and  that  of  his  assignee  of 
the  bond  secured  is  sound  (as  to  which  it  is 
not  necessary  for  us  here  to  decide),  the  dis- 
tinction will  not  avail  appellant,  for,  as  we 
view  the  evidence,  it  proves  as  conclusively 
as  the  nature  of  the  case  would  admit  that 
be  was  not  "an  innocent  purchaser  for  value 
of  the  bond  secured." 

Conceding  that  a  plaintiff  in  a  cause,  as  a 
general  rule,  must  prove  his  case,  yet  the 
facts  and  clrcumsttCnces  may  be  such  as  to 
vary  the  rule  and  shift  the  burden  of  proof 
from  the  party  assailing  a  transaction  to  the  . 
one  defending  it  6  Enc.  Dig.  Va.  &  W.  Va. 
Rep.  005,  and  cases  cited. 

Assuming,  however,  for  the  argument's  sake, 
that  the  burden  of  proof  remained  upon  the 
appellee,  Borden,  throughout  this  case,  let  us 
inquire  whether  or  not  the  evidence  is  suffi- 
cient to  entitle  him  to  the  relief  his  bill 
asked. 

The  fact  of  notice  to  appellant  before  he 
took  the  assignment  of  the  bond  secured  by 
the  Herrlck  deed,  that  his  assignor,  James  C. 
Herrlck,  knew  of  the  prior  deed  held  by  ap- 
pellee, Borden,  before  the  Herrick  deed  was 
taken,  may  be  inferred  from  circumstances 
as  well  as  proved  by  direct  evidence.  Farley 
V.  Bateman,  40  W.  Va.  540,  22  S.  E.  72; 
Cranes  Nest  Coal  Co.  v.  Va.  Iron  Co.,  105 
Va.  785,  •'54  S.  E.  884,  and  cases  there  cited. 

It  is  true  that  in  the  last-named  case  and 
In  those  cited,  while  the  rule  is  fully  sus- 
tained, the  qualification  that  the  proof  must 
be  such  as  to  affect  the  conscience  of  the 
purchaser,  and  must  be  so  strong  and  clear 
as  to  fix  upon  him  the  imputation  of  bad 
faith,  is  also  recognized;  but  it  will  be  seen 
that  under  the  facts  proven  in  this  case  the 
qualification  affixed  to  the  rule  will  not  avail 
appellant.  The  opinion  of  the-  learned  judge 
below  rightly  viewed  the  evidence  as  show- 
ing the  fact  that  appellant  "had  knowledge 
of  both  the  Borden  and  the  Herrlck  deeds, 
and  that  there  was  a  question  of  priority  be- 
tween them."  He  had  acquired  three  undi- 
vided interests  In  the  land  and  desired  the 
remaining  fourth ;  he  had,  before  consum- 
mating his  purchase  of  the  Herrlck  bond, 
gone  to  A.  E.  Kellam,  who  as  clerk  of 
Princess   Anne   county   admitted   to  record 
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both  deeds,  and  employed  blm  to  look  into 
the  facts  for  him  and  advise  hlra  whether  he 
should  purchase  the  Herrick  bond  or  not. 
Kellam  informed  appellant  that  the  Herrick 
deed  was  first,  "because  recorded  first,"  but 
as  a  witness  for  appellant  Kellam  testified 
as  follows: 

"Q.  (On  crosa-ex.)  When  you  wwe  talking 
to  Mr.  Fisher  [appellant]  prior  to  the  time 
that  he  bought  this  note  from  James  G.  Her- 
rick, you  and  Mr.  Fisher  talked  over  the 
whole  situation,  did  yon  not?  A.  Mr.  Green, 
I  have  no  doubt  that  we  did,  but  I  don't  re- 
call all  the  conversation  I  had  with  Mr. 
Fisher. 

"Q.  Tou  knew  at  the  time  of  this  deed  to 
secure  Mr.  3orden?    A.  Certainly,  I  did. 

"Q.  And  he  [Fisher]  knew  of  it  at  that 
time?    A.  Oh,  yes;  he  was  cognizant  of  it." 

Appellant  when  testifying  for  himself  said 
that  when  Herrick  sold  him  the  bond  for  the 
first  time  he  heard  of  the  Borden  deed,  and 
that  statement  was  made  in  the  face  of  proof 
that  be  knew  of  that  deed  as  well  as  the 
Herrick  deed.  On  further  examination,  and 
when  told  that  Mr.  Kellam  in  his  testimony 
said  appellant  had  discussed  that  matter 
before  that  time  (purchase  of  the  t>ond)  with 
him,  he  was  asked,  "Is  he  [Kellam]  mistaken 
or  not?"  and  the  reply  was  not  a  denial  of 
the  fact,  but,  "No;  I  don't  remember  it  I 
don't  know  the  date  now.  I  don't  know 
whether  it  Is  recorded  first  or  not,  really  now. 
Q.  Mr.  A.  E}.  Kellam  was  the  man  you  got 
to  examine  the  records  for  yon,  was  be  not? 
A.  Tes."  Appellant  admitted,  both  In  bis 
answer  and  when  examined  as  a  witness, 
that  at  the  time  of  his  purchase  of  the  bond 
Herrick  told  blm  that  Borden  had  a  deed  of 
trust  on  the  same  property.  It  is  true  that 
he  added  that  Herrick  didn't  tell  blm  when 
It  was  dated  or  anything  about  It,  but  when 
this  self-serving  statement  is  considered  in 
connection  with  the  statement  of  Kellam, 
that  he  had  no  doubt  that  In  bis  talk  with 
the  appellant  before  the  latter  purchased  tbe 
Herrick  bond  they  "talked  over  tbe  whole 
situation  and  facts,"  tbe  statement  of  appel- 
lant Is  entitled  to  little,  if  any,  credence,  and 
little  doubt  can  be  entertained  that  he  knew, 
before  purchfising  tbe  Herrick  bond,  not  only 
of  the  prior  date  of  the  Borden  deed,  but  that 
his  assignor  knew  it  before  he  took  tbe  trust 
deed  securing  the  bond. 

But  the  foregoing  are  not  all  the  facts 
and  circumstances  to  be  considered  In  deter- 
mining the  question,  whether  or  not  tbe  cir- 
cuit court  erred  in  holding  that  appellant 
was  a  purchaser  with  faotlce  from  a  pur- 
chaser with  notice,  and  that  appellant  made 
his  purchase  of  the  bond,  notwithstanding 
that  fact;  relying  alone  upon  Kellam's  opin- 
ion that  the  Herrick  deed  was  the  first  lien 
as  it  was  recorded  first.  Prior  to  his  pur- 
chase of  the  Herrick  bond,  appellant  bad 
talked  with  Judge  J.  M.  Keeling,  who  had 
mentioned  the  Borden  deed  to  him,  and  ap- 
pellant replied  that  be  knew  of  It,  but  that 


his  (appellant's)  lawyer  would  get  that  all 
straight  What  was  to  be  gotten  "all 
straight"  other  than  the  trouble  growing  out 
of  James  C.  Herrick's  knowledge  of  the  Bor- 
den deed  when  he  took  tbe  Herrick  deed? 
Tbe  record  Is  silent  as  to  any  other  trouble. 
Another  pregnant  fact  shown  Is  that  ap- 
pellant purchased  the  bond  for  its  face  value, 
although  there  was  at  the  time  11  years'  In- 
terest due  thereon,  and  took  the  assignment 
without  recourse  to  the  assignor,  which  facts 
themselves  this  court  said,  in  Selden  v.  Wil- 
liams, 108  Va.  545,  62  S.  B.  380,  "suggests 
doubtful  right  in  the  assignor,"  and  in  this 
case  suggests  that  'both  assignor  and  assignee 
knew  of  the  prior  right  of  appellee,  Borden, 
and  that  tbe  assignor  was  anxious  to  get  out 
of  the  situation  he  was  In  by  taking  far  less 
for  It  than  tbe  bond  was  worth,  if  he  was  in 
fact  an  Innocent  purchaser  for  value  without 
notice,  but  was  not  even  willing  to  do  that 
unless  protected  against  the  right  of  bis  as- 
signee to  come  against  him  for  the  amount 
of  tbe  debt  or  any  part  of  it,  If  tbe  assignee 
failed  to  realize  it  from  the  security  afford- 
ed by  tbe  Herrick  deed ;  and,  as  to  appellant, 
said  facts  and  circumstances  suggest,  if  In- 
deed they  do  not  prove  that  appellant  was 
induced  to  take  the  assignment  because  of 
the  large  discount  (about  $200)  of  tbe  amount 
due  on  the  bond,  and  because  of  his  desire 
to  be  in  an  advantageous  position  to  acquire 
tbe  outstanding  one-fourtb  interest  In  tbe 
land  covered  by  both  the  Borden  and  Herrick 
deeds,  worth,  as  Kellam  thought,  both  debts 
secured;  and  that  appellant  relied  upon  tbe 
erroneous  opinion  of  bis  agent,  Kellam,  that 
the  latter  deed  "was  the  first  lien  because 
recorded  first,"  and  not  upon  a  lack  of  notice 
his  assignor  had  of  tbe  prior  Hen  of  the 
Borden  deed,  nor  upon  a  lack  of  notice  of 
that  fact  before  he  purchased  the  Herrick 
bond.  That  he  was  partly  successful  In  bis 
plans  Is  shown  by  the  fact  that  some  time 
after  his  purchase  of  the  Herrick  bond,  ap- 
pellant, when  appellee,  Borden,  was  out  of 
the  state,  caused  Woodhouse,  trustee,  to  sell 
under  the  Herrick  deed,  and  at  that  sale 
became  tbe  purchaser  of  tbe  coveted  out- 
standing Interest  In  the  land,  in  which  he 
already  owned  a  three-fourths  Interest,  at 
and  for  the  price,  of  $300,  the  amount  he  paid 
for  the  bond,  took  a  deed  from  the  trustee 
for  tbe  property  Interest  sold  on  the  day  of 
the  sale  and  recorded  It  on  that  day.  Ap- 
pellant was  a  brother-in-law  of  his  assignor, 
James  C.  Herrick,  and  had  been  in  business 
with  Joseph  D.  Herrick,  a  brother  of  James 
C.  Herrick,  tbe  grantor  in  both  tbe  Borden 
and  Herrick  deeds  of  trust,  and  presumably 
bad  had  peculiar  opportunities  to  bear  the 
question  of  the  priority  of  these  deeds  dis- 
cussed, and  to  participate  in  tbe  discussion ; 
and,  moreover,  as  we  have  mentioned,  he  had, 
as  he  admits,  prior  to  tbe  consummation  of 
bis  purchase,  talked  with  both  James  G.  Her- 
rick and  A.  B.  Kellam  on  tbe  subject  of  said 
deeds;  and  besides,  when  be  went  to  the 


Digitized  byLjOOQlC 


W.Va.) 


8TATB  T.  DATIS. 


63» 


clerk's  office  to  consummate  his  purchase  of 
the  Herrlck  bond,  if  he  determined  to  con- 
summate It,  there  tras  before  him  the  Borden 
deed,  bearing  date  prior  to  that  of  the  Her- 
rlck deed,  and  which  had  been  on  record  for 
ten  years.  There  is  no  room  for  doubt  that 
even  if  appellant  did  not  himself  look  at 
those  deeds  and  see  their  respective  dates, 
KeUam  told  him  of  the  prior  date  of  the 
Borden  deed,  and  being  so  advised  be  might 
easily  have  inquired  of  James  C.  Herrlck  as 
to  whether  or  not  he  knew  that  fact  when 
be  took  bis  subsequent  deed.  Neither  he  nor 
his  assignor  claims  that  the  latter  did  not 
know  this  fact,  but  merely  that  the  former 
was  not  told  of  it,  and  both  were  relying 
alone  upon  the  subsequent  deed  being  record- 
ed before  the  prior.  If  appellant  could  not 
get  the  desired  information  from  James  O. 
Herrlck,  he  should  have  inquired  of  Wood- 
taonse,  trustee,  who  doubtless  would  have 
told  him  that  the  Borden  deed  was  executed, 
acknowledged  and  delivered  on  a  prior'  date 
to  that  of  the  Herrick  deed,  and  that  James 
CL  Herrlck  actually  knew,  or  would  in  law 
be  held  to  know,  that  fact,  and  that  the  Bor- 
den deed,  under  these  conditions,  was  the 
first  lien  on  the  property  conveyed  in  both 
deeds,  notwithstanding  the  Herrlck  deed  was 
first  admitted  to  record.  According  to  his 
own  testimony,  it  is  necessarily  to  be  Infer- 
red that  he  made  no  inquiry  at  all  as  to  no- 
tice to  his  assignor  and,  if  any,  when  he  re- 
ceived it,  but  chose  to  take  the  risk  attend- 
ing his  purchase  by  relying  on  the  Herrick 
lien  having  priority  "as  it  was  recorded 
first" 

"It  is  well  settled  that  what  is  sufficient 
to  put  a  person  upon  Inquiry  will  charge 
him  with  actual  knowledge  of  the  facts  of 
which  a  diligent  pursuit  of  that  inquiry 
would  have  informed  him."  French  v.  Suc- 
cessors of  Loyal  Co.,  5  Leigh,  627;  Lennig's 
Ex'rs  V.  White,  20  S.  B.  831,  1  Va.  Dec.  873 ; 
Jameson  v.  Rlsey,  94  Va.  342,  26  S.  £.  861, 
64  Am.  St.  Rep.  726.  See,  also,  27  Cyc.  1201, 
where  this  rule  of  law  la  very  fully  and 
clearly  stated. 

One  who  takes  under  a  deed  of  trust  Is 
not  protected  by  our  statute  (section  24Go 
of  the  Code  of  1887  [page  1223,  Code  1904]) 
against  a  prior  deed  of  trust  upon  the  same 
property  unless  he  is  without  notice  of  tbe 
prior  deed  when  he  takes  and  records  his 
own ;  nor  is  his  assignee  of  the  debt  secured, 
unless  he  takes  the  assignment  without  no- 
tice that  his  assignor  had  knowledge,  before 
taking  his  deed  to  secure  the  debt,  of  tbe 
prior  lien  of  the  unrecorded  deed  first  made. 
When  such  a  purchaser  Is  about  to  acquire  a 
right,  and  has  knowledge  of  any  fact  or  dr- 
cumstance  sufficient  to  put  him  on  Inquiry  as 
to  the  existence  of  some  right  or  title  In 
conflict  with  that  which  he  is  about  to  pur- 
chase, he  can  only  be  protected  where  he 
makes  the  inquiry  suggested  by  such  fact  or 


circumstance,  and  the  right  detrimental  to 
that  he  Is  about  to  acquire  is  concealed  or 
withheld  from  him.  Kelly  v.  Falrmount 
Land  Co.,  97  Va.  227,  33  S.  E.  598. 

Applying  to  the  facts  of  this  case-  the 
foregoing  principles  of  law,  appellant  and 
those  claiming  under  him  cannot  be  regarded 
as  purchasers  without  notice,  and  are,  there- 
fore, not  entitled  to  protection  as  against 
the  appellee,  Borden. 

With  respect  to  the  defense  of  laches  on 
the  part  of  appellee,  Borden,  set  up  by  appel- 
lant, we  deem  it  only  necessary  to  say  that 
there  is  nothing  whatever  in  the  record  to 
show  that  be  was  misled  by  the  appellee's 
delay  In  bringing  this  suit,  or  that  his  ability 
to  make  defense  has  been  in  any  manner 
Impaired  by  such  delay. 

We  are  of  opinion  that  the  decree  api)ealed 
from  should  be  affirmed. 

Affirmed. 


(68  W.  Va.  1«> 
STATE  V.  DAVIS. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  15,  1910.) 

(Svllat^t*  by  the  Court.) 
L  Witnesses     (J     298*)— Compeluno     Ac- 
cused  TO  Criminate  Himself — "Pbivatb 
Papers  and  Docitments." 

The  written  prescriptions  of  practicing  phy- 
siciana  on  which  a  licensed  druggist  has  made 
sales  of  intoxicating  liquors,  and  which  be  has 
preserved  in  his  possession,  as  the  statute  di- 
rects, are  not  his  "private  papers  and  docu- 
ments," within  the  meaning  of  tbe  constitutional 
guaranty  against  compulsory  self-crimination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1038-1041 ;   Dec  Dig.  {  208.*] 

2.  Witnesses  (i  298*)— Compbllino  Accused 
TO  Criminate  Himselv  —  "Pubuo  Docu- 
ment." 

Such  prescriptions  are  quasi  "public  docu- 
ments," and  the  constitutional  privilege  is  not 
violated  by  compelling  a  druggist,  who  stands 
indicted  for  unlawfully  selling  spirituous  liq- 
Dors,  to  produce  them  in  court  in  order  that 
they  may  be  used  as  evidence  against  him  on 
his  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent   Dig.   §g   1038-1041;    Dec.   Dig.   {  298.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  5786.] 

3.  Iktoxicatino  Liquors  ($  155*)— Sale  bt 
Druggist— Prescription. 

A  licensed  druggist  cannot  sell  intoxicating 
liquor  to  a  practicing  physician,  except  upon 
the  written  prescription  of  a  practicing  physi- 
cian in  good  standing  in  his  profession  and  not 
of  intemperate  habits. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  155.*] 

4.  Intoxicating  Liquobs  (§  155*)— Sale  by 
Dbuooist— Prkscriftion. 

Such  prescription  must  state  snbE/tantlally 
the  following,  viz.:  (1)  The  name  of  the  per- 
son for  whom  prescribed ;  (2)  the  kind  and 
quantity  of  liquor ;  (3)  that  it  is  absolutely  nec- 
essary as  a  medicine  for  such  person ;  and  (4) 
that  It  is  not  to  be  used  as  a  beverage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  154 ;   Dec  Dig.  i  155.*] 
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6.   INTOXICATING"  IflQUOBS    (§    155*)— SaLE    BT 

Dbuggibt— Pbescbiption  . 

A  'Written  order  addressed  to  a  licensed 
druegist  and  signed  by  a  practicing  physician, 
in  tne  following  words,  viz.:  "Send  me  OJ  spts. 
whisky  and  oblige.  12-12-09" — is  not  a  lawful 
prescription  for  intoxicating  liquor,  and  a  sale 
made  thereon  is  unlawful. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  $  154;    Dec.  Dig.  §  155.»] 

6.  Intoxicating  Liquobs  (§  224*)— Saus  bt 
Drug  gist— Presumption  . 

When  a  sale  of  intoxicating  liquors  is  prov- 
en to  have  been  made  by  a  licensed  druggist,  it 
is  presumed  to  have  been  unlawfully  made,  and 
the  burden  is  then  cast  upon  bim  to  rebut  such 
presumption. 

[E>d.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  fS  275-281;    Dec.  Dig.  J 

7.  Cbiminai,  Law  (8$  1169,  1172*)— Appeal- 
Harmless  E^BOR. 

The  verdict  of  a  jnry  will  not  be  reversed 
on  account  of  the  admission  of  improper  testi- 
mony or  the  giving  of  an  erroneous  instruction, 
when  it  clearly  appears  that,  if  snclt  evidence 
had  been  excluded,  and  such  instruction  refused, 
the  result  could  not  thereby  have  been  dianged. 
Such  error  is  not  prejudicial. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3153,  3166;  Dec.  Dig.  %i 
1169.  1172.*] 

&  CsniiNAi,  Law  (J  304*)  —  Puhishmentv— 
Seconi)  Conviction— Pleading— Evidence. 
In'  order  to  warrant  the  imposition  of  the 
increased  penalty  imposed  for  a  second  convic- 
tion, by  section  5  of  chapter  32,  Code  1906,  a 
former  conviction  must  have  been  alleged  in  the 
indictment,  and  also  proven.  The  court  cannot 
take  judicial  knowledge  of  a  former  conviction 
for  the  purpose  of  imposing  the  penalty  pre- 
scribed for  a  second  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  710;   Dec.  Dig.  §  304.*] 

Error  from  Circuit  Court  Barbour  County. 

W.  O.  Davis  was  convicted  of  an  Illegal 
Rale  of  liquor  aa  a  druggist,  and  brings  er- 
ror.   Reversed  and  remanded. 

Warren  B.  Kittle,  for  plaintiff  In  error. 
Wm.  G.  Conley,  Atty.  Gen.,  for  the  State. 

WILLIAMS,  J.  Tlie  defendant,  a  licensed 
druggist  in  the  town  of  Pbilippi,  was  indict- 
ed and  convicted  for  making  an  unlawful 
sale  of  spirituous  liquors,  and  the  court,  pro- 
ceeding on  the  theory  that  It  was  a  second 
conviction,  adjudged  liim  to  pay  a  fine  of 
$500,  sentenced  him  to  be  confined  in  the 
county  Jail  30  days,  and  revoked  his  license. 
On  writ  of  error  granted,  defendant  assigns 
numerous  gronnds  whicli  lie  insists  call  for 
a  reversal  of  the  Judgment,  and  a  setting 
aside  of  the  verdict  It.  is  not  necessary  to 
take  them  up  seriatim,  because  tbey  are  all 
so  nearly  related  that  the  decision  of  two 
or  three  of  the  leading  questions  involved 
will  dispose  of  all  the  rest 

It  is  assigned  as  error  that  defendant  was 
comj)elled,  over  his  protest,  to  produce  evi- 
dence against  himself.  It  appears  that  when 
the  witness  George  Barnes,  a  registered 
pharmacist  who  was  engaged  in  the  service 
of  defendant  was  testifying  on  behalf  of  the 


state,  he  was  asked  If  be  had  access  to  the 
physicians'  prescriptions  on  which  whisky, 
and  other  spirituous  liquors,  had  been  sold 
within  the  year  next  prior  to  the  indictment, 
and  he  said  he  had.  He  was  then  asked  if,  on 
the  12th  of  December,  1909,  a  paper  In  the 
following  language  was  delivered  to  defend- 
ant Tiz-:  "Dr.  Davis:  Send  me  OJ  spts. 
whisky  and  oblige.  12—12—09.  E.  H.  Stump." 
Witness  stated  that  he  did  not  remember, 
and  he  was  asked  to  look  and  see.  He  re- 
plied that  he  had  access  to  the  prescriptions 
when  they  were  in  the  store.  But  it  appears 
that  defendant  himself  was  present  at  the 
trial,  and  had  the  orders  and  prescriptions 
In  his  xKissesslon,  and  witness  was  requested 
to  ask  defendant  for  them,  to  be  used  for 
the  purpose  of  refreshing  his  recollection. 
The  court  directed  defendant  to  turn  them 
over  to  him,  which  be  did  under  protest 
and  excepted.  An  order  in  the  language 
above  quoted  was  found  amongst  them. 
This  witness  was  also  examined  by  the  at- 
torney for  the  state  In  relation  to  a  number 
of  other  orders,  more  or  less  similar  to  the 
one  in  question,  signed  by  B.  H.  Stump,  some 
of  which  were  as  follows,  viz.: 

"Send  me  OJ  of  spts.  I  want  to  mix.  I 
send  pay  and  oblige.    E.  H.  Stump." 

"Dr.  Davis:  Give  Mr.  Peoples  one  half 
pint  of  spirits  of  some  kind  for  a  pain  in 
his  side.  He  Is  suffering.  Add  ZSS  of  gin- 
ger to  it    12-12-09." 

Did  the  court  err  In  compelling  defendaitt 
to  produce  the  orders  and  prescriptions,  to 
be  used  as  evidence  against  him?  Was  this 
compelling  defendant  to  produce  evidence  to 
convict  himself,  in  violation  of  the  privilege 
secured  to  him  by  section  5  of  article  3  of 
the  Constitution  of  West  Virginia  (Code 
1906,  p.  1),  which  says  that  "no  person  In 
any  criminal  case  shall  be  compelled  to  be 
a  witness  against  himself?"  It  Is  well  set- 
tled that  the  spirit  of  this  fundamental  law 
protects  a  i)erson  against  compulsory  pro- 
duction of  any  of  his  private  papers  and 
documents,  which  would  tend  to  criminate 
him.  3  WIgmore  on  Evidence,  S  2264 ;  Lam- 
son  V.  Boyden,  luO  111.  613,  43  M.  E.  781; 
Mlnters  v.  People,  139  111.  363,  29  N.  B.  45 ; 
Logan  V.  Railroad  Co.,  132  Pa.  403,  19  Atl. 
137;  Boyd  V.  United  States,  116  U.  S.  616, 
6  Sup.  Ct  524,  29  I*  Ed.  746;  Entick  v. 
Carrlngton,  19  How.  St.  Tr.  1029;  1  Green- 
leaf  on  Evidence  (16th  Ed.)  S  469;  1  Whar- 
ton on  Evidence,  §{  533,  534.  But  are  the 
prescriptions  of  a  physician  on  which  a 
druggist  is  authorized  to  sell  intoxicating 
liquors,  and  which  the  statute  requires  him 
to  file  and  preserve,  his  "private  papers," 
within  the  meaning  of  this  constitutional 
safeguard?  We  hardly  think  so.  They  par- 
take too  much  of  the  nature  of  public  docu- 
ments. They  constitute  the  only  authority 
under  which  a  druggist  can  legally  sell  In- 
toxicating liquors,  except  alcohol  for  sden- 
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tlflc  and  mechanical  purposes.  A  druggist 
Is  not  required  to  hUTe  a  general  license  to 
sell  Intoxicating  liquors;  and  a  physician's 
written  prescription  Is,  In  a  sense,  his  spe- 
cial license  to  do  an  act  which,  without  such 
prescription,  would  be  unlawful.  The  sale 
of  Intoxicating  liquors  Is  regulated  by  law; 
It  Is  not  a  business  In  which  every  one  has 
a  right  to  engage;  and  a  druggist  can  law- 
fully sell  It  only  upon  one  condition,  that 
Is,  "upon  the  written  prescription  of  a  prac- 
ticing physldan  in  good  standing  In  his  pro- 
fession, and  not  of  intemperate  habits."  The 
statute,  moreover,  prescribes  what  the  pre- 
scription must  contain ;  and  it  mast  be  In 
substantial  compliance  therewith,  else  it 
does  not  authorize  the  druggist  to  sell.  Sec- 
tion 6  of  chapter  32,  Code;  State  v.  Blue- 
field  Drug  Co.,  43  W.  Va.  144,  27  S.  E.  350; 
State  V.  Tetrlck,  34  W.  Va.  137,  11  S.  B. 
1002. 

Section  7  of  chapter  32,  C!ode,  reads  in 
part  as  follows:  "Kvery  such  prescription 
and  statement  shall  be  filed  and  preserved 
by  the  druggist  selling  such  liquors  thereon, 
and  the  same  shall  be  open  and  subject  to 
the  inspection  of  the  prosecuting  attorney  of 
the  county,  or  any  member  of  a  grand  Jury 
thereof,  or  the  husband,  wife,  or  any  rela- 
tive of  the  person  to  whom  such  liquors  were 
sold;  and  any  druggist  or  person  In  charge 
of  such  prescriptions  and  statements  who 
shall  willfully  fail  or  refuse  to  produce  the 
same,  when  demanded  for  inspection  by  any 
of  the  persons  aforesaid,  shall  be  guilty  of 
a  misdemeanor  and  fined  not  less  than  twen- 
ty nor  more  than  one  hundred  dollars."  The 
very  purpose  of  the  statute  Is  to  enable  the 
pro«»cutIng  attorney,  and  the  other  persons 
named,  to  ascertain  whether,  or  not,  the 
dmcsfist  Is  acting  in  good  faith,  and  Is  com- 
plying with  the  law  under  which  he  Is  ex- 
ercising a  privilege,  not  a  right;  and  shall 
we  say  that  the  prescriptions  may  be  exam- 
ined In  order  to  discover  whether  the  law 
has  been  violated,  but  cannot  be  used  as 
evidence  to  prove  the  violation  if  one  Is  dis- 
covered? This  would  be  a  very  unreason- 
able view  to  take,  we  think.  The  statute, 
by  giving  to  the  prosecuting  attorney  the 
right  to  demand  an  Inspection  of  the  orders 
and  prescriptions,  necessarily  carries  with 
it  the  right  to  use  them  as  evidence  in  the 
trial  against  the  druggist  for  unlawful  sell- 
lug.  They  are,  at  least,  quasi  public  rec- 
ords, or  documents;  and  the  fact  that  the 
druggist  is  permitted  to  retain  possession  of 
them,  subject  to  the  right  of  inspection  by 
certain  named  persons,  does  not  change  their 
public  character.  Therefore,  unless  the  stat- 
ute Itself  is  a  violation  of  the  constitutional 
guaranty,  the  court  did  not  violate  it  by 
requiring  defendant  to  produce  the  orders 
and  prescriptions. 

The  state  of  Missouri  has  a  statute  similar 
to  bur  own,  except  that  It  expressly  says  the 
druggist  shall  produce  the  prescriptions  "in 
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court  or  before  any  grand  Jury,  whenever 
thereto  lawfully  required."  Ann.  St  1906,  { 
3048.  A  druggist  In  that  state  was  indicted 
for  refusing  to  produce  before  the  grand 
Jury,  for  their  inspection,  the  prescriptions 
in  bis  possession  when  he  had  been  lawfully 
summoned  to  do  so.  A  demurrer  to  the  In- 
dictment was  sustained  by  the  lower  court, 
on  the  ground  that  the  statute  was  in  vio- 
lation of  both  the  Constitution  of  Missouri 
and  the  Constitution  of  the  United  States. 
But  the  Court  of  Appeals  reversed  the  lower 
court,  and  held  that  the  prescriptions  of 
physicians  filed  with  a  druggist  were  not  the 
druggist's  private  papers,  and  that  the  law 
requiring  him  to  preserve  them  and  produce 
them  in  court  was  constitutional.  State  v. 
Davis,  108  Mo.  666,  18  S.  W.  894,  82  Am. 
St  Rep.  640. 

In  Bradshaw  r.  Murphy,  7  C.  &  P.  (Eng.) 
612,  It  was  decided  that  "a  vestry  clerk  who 
,1s  called  as  a  witness,  cannot  on  the  ground 
that  it  may  criminate  himself,  object  to  pro-' 
duce  the  vestry  book,  kept  under  the  Stat 
58  Geo.  3,  c.  60,  J  2."  In  People  v.  Coombs, 
158  N.  Y.  532,  53  N.  E.  627,  the  Court  of 
Appeals  of  New  Tork  held  that  the  defend- 
ant a  coroner,  who  was  indicted  for  making 
false  and  fictitious  Inquest  papers  for  the 
purpo^  of  being  filed  with  the  county  clerk 
at  some  future  time,  and  on  which  he  had 
fraudulently  received  fees,  could  not  shield 
himself  from  producing  such  papers  upon 
his  trial,  on  the  ground  that  they  would 
tend  to  criminate  him.  The  court  took  the 
view  that  these  were  public  records,  and 
were  intended  to  be  nsed  as  such,  and  that 
a  public  oflScer  cannot  be  privileged  to  re- 
tain In  a  public  oflSce  a  fraudulent  record, 
made  for  the  purpose  of  concealing  a  fraud- 
ulent claim  for  fees. 

The  following  cases,  however,  are  more 
particularly  in  point  Under  a  statute  in 
the  state  of  Iowa  regulating  the  sale  of  in- 
toxicating liquor  by  druggists,  they  are  re- 
quired to  make  verified  monthly  reports  of 
the  number  of  sales  made  by  them,  and  file 
them  with  the  county  auditor;  and  it  was 
held  by  the  Supreme  Court  of  that  state,  in 
the  two  cases  of  State  v.  Smith,  74  Iowa, 
580,  38  N.  W.  492,  and  State  v.  Cummins, 
76  Iowa,  133,  40  N.  W.  124,  that  such  re- 
ports could  properly  be  used  as  evidence 
against  a  druggist  Indicted  for  making  an 
unlawful  sale  of  liquors,  or  indicted  for  the 
crime  of  maintaining  a  nuisance  by  keeping 
a  place  for  the  unlawful  sale  of  Intoxicating 
liquors. 

A  statute  of  North  Dakota  requires  a 
druggist  to  "keep  a  book  wherein  shall  be 
recorded,  daily,  all  sales  of  Intoxicating  liq- 
uors made  by  him  or  his  employes,  showing 
the  name  and  residence  of  the  purchaser, 
the  kind  and  quantity  of  the  liquors  sold, 
the  purpose  for  which  It  was  sold  and  the 
date  of  the  sale."  This  record  is,  by  stat- 
ute, open  for  the  inspection  of  the  public 
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at  aU  reasoilable  timee  daring  business 
hours,  and  any  person  so  desiring  may  take 
memoranda,  or  copies  tliereof.  It  is  also 
made  a  misdemeanor,  for  which  a  penalty 
Is  Imposed,  if  a  druggist  fails  to  keep  such 
a  record,  or  refuses  an  lnsi>ectlon  of  it  In 
State  V.  Donovan,  10  N.  D.  203,  86  N.  W. 
709,  which  was  an  action  to  abate  a  liquor 
nuisance  kept  and  maintained  by  the  defend- 
ant, it  was  held  that  the  trial  court  did  not 
err  in  requiring  the  defendant  to  produce 
the  record  of  sales  made  by  him,  as  evidence 
against  himself  upon  the  trial. 

The  fact  that  our  statute  makes  the  pre- 
scriptions subject  to  examination  by  a  few 
persons  only,  instead  of  by  the  public  gen- 
erally, does  not  constitute  them  private  pa- 
pers within  the  meaning  of  the  constitution- 
al privilege.  If  they  were,  in  fact,  private 
In  their  nature,  and  within  the  spirit  of 
the  constitutional  guaranty,  they  could  not 
lawfully  be  made  subject  to  inspection  by 
any  one,  without  the  consent  of  the  druggist. 

Another  case  very  much  in  point  is  Mc- 
Elree  v.  Darlington,  187  Pa.  598,  41  Atl. 
456,  67  Am.  St  Rep.  592.  In  that  case  the 
Chester  County  Guaranty,  Trust  &  Savings 
Deposit  Company,  a  corporation,  authorized 
by  Its  charter  to  receive  money  on  deposit 
advertised  that  it  would  pay  five  per  centum 
on  deposits.  (Mary  A.  Burnett  deposited 
with  it  $1,300  on  December  2,  1896.  Within 
two  months  thereafter  a  bill  in  equity  was 
filed  against  It  by  some  of  Its  creditors, 
stockholders,  and  depositors,  alleging  its  in- 
solvency and  praying  for  an  Injunction  re- 
straining it  and  its  officers  from  disposing 
of  Its  assets,  and  also  praying  for  an  Investi- 
gation of  its  affairs,  and  for  the  appoint- 
ment of  a  receiver.  It  answered  admitting 
its  insolvency,  and  receivers  were  appoint- 
ed on  the  12th  of  February,  1897.  A  large 
number  of  the  depositors,  including  Mary 
A.  Burnett  then  presented  a  petition  to  the 
court  of  common  pleas  asking  for  the  ap- 
pointment of  an  accountant  to  examine  the 
books,  papers,  accounts,  and  securities  of 
said  corporation.  At  the  time  this  petition 
was  filed,  the  president  of  the  corporation 
stood  indicted  for  embezzling  from  Mary  A. 
Burnett  $1,300,  in  that  he  had  received  from 
her  said  amount  of  money,  with  knowledge, 
at  the  time,  that  he  and  the  corporation  he 
represented  were  insolvent  The  purpose  of 
the  examination  of  the  books  was  to  ascer- 
tain the  condition  of  the  corporation  at  the 
time  when  the  deposit  was  made  for  receiv- 
ing which  the  president  stood  indicted.  The 
petition  was  dismissed  by  the  lower  court 
on  the  ground  that  to  permit  the  inspection 
of  the  books  would  be  an  infringement  of 
the  constitutional  guaranty  against  self-in- 
crimination. But  upon  appeal  the  Supreme 
Court  of  Pennsylvania  reversed  the  lower 
court  and  held  that  the  books  and  papers 
of  the  corporation  were  not  the  property  of 
its  officers,  or  its  employes,  and  that  they 
could  not  be  regarded  as  privileged  so  as 


to  shield  the  officers  against  the  consequenc- 
es of  the  frauds  which  they  may  have  per- 
petrated in  their  respective  spheres  of  duty. 

We  are  of  the  opinion  that  the  prescrip- 
tions of  a  physician,  on  which  a  druggist 
makes  sales  of  intoxicating  liquors,  and 
which  be  is  required  to  file  and  preserve, 
are  not  privileged  documents  within  the  con- 
stitutional guaranty  against  compulsory  self- 
incrimination ;  and  that  the  lower  court  did 
not  err  in  requiring  the  defendant  to  pro- 
duce them  In  court  The  order  for  whisky, 
dated  12-12-09,  and  signed  E.  H.  Stump,  is 
not  a  physician's  prescription  on  which  de- 
fendant could  lawfully  sell  intoxicating  liq- 
uors, and  the  filling  of  the  order  by  defend- 
ant constituted  an  unlawful  sale. 

There  is  another  reason  why  the  court 
committed  no  error  in  overruling  defend- 
ant's motion  to  set  aside  the  verdict  which 
is  entirely  independrat  of  the  reason  above 
given.  A  sale,  in  fact  a  number  of  sales, 
of  intoxicating  liquors,  were  proven  to  have 
been  made  by  defendant,  by  the  testimony 
of  the  prosecuting  attorney,  who  says  that 
defendant  had,  previous  to  the  trial,  shown 
him  his  orders  and  prescriptions,  and  admit- 
ted to  him  that  every  one  of  them  repre- 
sented a  sale.  He  further  says  that  defend- 
ant claimed  that  he  was  entitled  to  have 
prescriptions  substituted  for  some  of  the  or- 
ders. This  testimony  is  not  disputed,  and  it 
clearly  proves  a  sale,  Independent  of  the 
production  of  the  orders  and  prescriptions 
in  court  although  it  doeff  not  taken  by  it- 
self, prove  a  sale  upon  the  particular  order 
in  question.  But  a  sale  upon  that  particular 
order  is  immaterial,  as  the  statute  (section 
6  of  chapter  32)  says:  "In  any  prosecution 
against  a  druggist  for  selling  alcohol,  spir- 
ituous liquors,  wine,  porter,  ale,  beer,  or 
other  intoxicating  liquors,  without  a  license 
therefor,  if  the  sale  be  proven.  It  shall  be 
presumed  that  the  sale  was  unlawful  In  the 
absence  of  satisfactory  proof  to  the  contra- 
ry." Miles  V.  State,  5  W.  Va.  624;-  State 
V.  Bluefield  Drug  Co.,  43  W.  Va.  144,  27  S. 
E.  350.  It  mattered  not  whether  the  sale, 
or  sales,  had  been  made  by  defendant  him- 
self, or  by  his  clerk.  State  v.  Denoon,  31 
W.  Va.  122,  6  8.  m  315;  State  v.  NIchola 
69  S.  E.  304.  Neither  was  it  necessary  to 
prove  that  the  sale  was  made  to  any  partic- 
ular person,  as  a  sale  to  any  person,  unless 
upon  a  written  prescription  of  a  practicing 
physician  (excepting  a  sale  of  alcohol  for 
mechanical  or  scleutlQc  purposes),  would  be 
unlawful.  Section  6  of  chapter  32,  Code; 
State  V.  Ferrell,  30  W.  Va.  683,  5  S.  E.  155. 
The  prosecuting  attorney's  testimony  proved 
a  sale.  His  testimony  was  not  denied,  and 
the  law  presumes  that  the  sale  was  unlaw- 
ful. Defendant  did  not  attempt  to  rebut 
this  presumption.  He  did  not  testify;  nei- 
ther did  be  produce  any  evidence  which  con- 
flicts with  the  testimony  of  the  prosecuting 
attorney.  Hence  It  clearly  appears,  after 
excluding  the.  prescriptions  and  also  the  tes- 
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tlmony  of  witness  Barnes  In  Velatlon  to 
tbem,  tbat  the  remaining  evidence  proves  a 
sale.  It  therefore  became  lncuml)ent  on  de- 
fendant to  Justify  the  sale  by  the  production 
of  a  prescription  in  proper  form.  This  he 
made  no  attempt  to  do.  Consequently,  in 
view  of  the  uncontradicted  testimony  of  the 
prosecuting  attorney,  we  clearly  see  that  de- 
fendant could  not  have  been  prejudiced  by 
the  use  of  the  orders  and  prescriptions  as 
evidence  against  him,  even  if  we  bad  held 
that  they  could  not  be  lawfully  so  used; 
there  would  have  been  enough  other  evi- 
dence, not  contradicted,  still  remaining,  .to 
support  the  verdict  The  Jury  could  not 
have  lawfully  disregarded  this  evidence;  to 
have,  done  so  would  have  been  a  finding 
against  evidence,  and,  in  such  event,  it 
would  have  been  the  court's  duty  to  set  the 
verdict  aside. 

It  is  not  necessary  for  us  to  decide  wheth- 
er, or  not,  the  court  erred  in  allowing  the 
prosecuting  attorney  to  testify  In  relation 
to  the  large  number  of  orders  and  prescrip- 
tions found  on  the  files  of  the  druggist  that 
were  Issued  by  Dr.  Stump,  and  the  per  cen- 
tum that  such  prescriptions  bore  to  the 
whole  namt>er  on  file.  It  clearly  appears  to 
us  that  defendant  was  not  prejudiced  by 
such  evidence,  becausef  after  excluding  it,  we 
see  that  the  remaining  evidence,  which  is  In 
no  wise  contradicted,  clearly  pfroves  a  sale; 
and  for  the  same  reason  defendant  could  not 
have  been  prejudiced  by  the  state's  instruc- 
tion embodied  in  bill  of  exceptions  No.  4. 
Only  prejudicial  error  calls  for  a  reversal. 
Davis  V.  living,  50  W.  Va.  431,  40  S.  B.  365 ; 
Taylor  v.  Railroad  Co.,  33  W.  Va.  39,  10  S. 
B.  29 ;  State  v.  Hull,  45  W.  Va.  767,  32  S.  B. 
240.  Whether  defendant  intended  to  violate 
the  law  by  mailing  the  sale,  or  not,  is  im- 
material; the  law  looks  upon  the  intention 
in  such  cases  as  immaterial.  State  v.  De- 
noon,  31  W.  Va.  122,  6  S.  B.  315;  State  v. 
Nichols,  69  S.  E.  304. 

This  brings  us  to  a  consideration  of  the 
court's  Judgment  rendered  on  the  verdict 
The  severe  Judgment  was  rendered,  pursu- 
ant to  section  5  of  chapter  32,  Code,  on  the 
theory  that  defendant  had  been  convicted  of 
a  second  olTense.  The  indictment,  however, 
does  not  allege  that  defendant  had  been  pre- 
viously convicted  of  a  like  offense.  But  the 
court's  order  contains  the  following  recital, 
viz.:  "And  it  being  made  to  appear  to  the 
court  that  there  was  a  former  conviction  of 
the  defendant  at  a  former  day  of  this 
court,"  etc.  But  how  it  was  made  to  ap- 
pear is  not  shown  by  the  record.  The  Judge 
certifies  that  the  transcript  contains  "all  the 
evidence  adduced  upon  the  trial,"  and  it  con- 
tains no  proof  of  a  former  conviction;  nei- 
ther can  we  see  how  a  former  conviction 
could  have  been  properly  proven,  as  there  Is 
DO  such  allegation  in  the  indictment  -There 


is  no  pleading  on  which  to  base  such  proof, 
if  it  had  been  ofCered.  The  matter  of  a  for- 
mer conviction  is  an  essential  part  of  the 
indictment  It  must  be  alleged  and  proven 
by  the  record.  If  not  admitted  by  the  de- 
fendant's plea,  in  order  to  warrant  a  Judg- 
ment for  a  second  conviction.  The  court 
could  not  take  Judicial  notice  of  a  former 
conviction,  as  was  apparently  done  In  this 
case,  even  though  such  former  conviction 
may  have  been  tiad  In  the  same  court  and 
on  a  previous  day  of  the  term  at  which  the 
present  trial  was  had.  Pickens  v.  Boom  Co., 
60  W.  Va.  10,  65  S.  E.  865,  24  L.  R.  A. 
(N.  S.)  354;  United  States  v.  Bliss,  172  U. 
S.  326,  19  Sup.  Ct.  216^  43  L.  Ed.  463.  De- 
fendant was  entitled  to  be  informed  by  the 
indictment  of  the  matter  with  which  he  was 
charged.  It  did  not  charge  him  with  a 
previous  cqnvlctlon,  but  only  with  a  single 
unlawful  sale. 

The  following  authorities  and  decisions 
hold  that  the  Indictment  must  allege  the 
first  conviction,  before  the  added  penalty 
can  be  Imposed;  some  of  them  go  so  fetr 
as  to  bold  that  the  second  ofTense  must  be 
shown  to  have  been  committed  after  the 
first  conviction,  on  the  theory  that,  if  the 
first  penalty  does  not  work  a  reformation  of 
conduct  In  the  guilty  party,  and  he  there- 
after commits  a  second  ofTense,  he  should 
be  then  dealt  with  more  severely.  But  it  is 
unnecessary  for  us  to  decide  whether  it  is 
necessary  that  the  former  conviction  should 
have  been  had  before  the  commission  of  the 
second  offense,  as  this  point  does  not  arise 
In  this  case.  We  therefore  simply  hold  that 
it  was  error  for  the  court  to  take  Judicial 
notice  of  a  former  conviction,  and  that,  in 
order  to  admit  proof  of  a  former  conviction. 
It  must  .be  alleged  in  the  indictment  Rand 
V.  Commonwealth,  9  Grat  (Va.)  738;  People 
V.  Butler,  3  Cow.  (N.  T.)  847;  Magulre  v. 
State,  47  Md.  485 ;  1  BIsh.  Crim.  Law,  {  961; 
Rex  V.  Allen,  Russ.  ft  R.  513;  Reg.  v.  Page, 
9  Car.  ft  P.  756;  Wilde  v.  Commonwealth, 
2  Mete.  (Mass.)  408;  Plumbly  v.  Common- 
wealth, 2  Mete.  (Mass.)  413;  Commonwealth 
V.  Welsh,  2  Va.  Cas.  67;  Long  v.  State,  36 
Tex.  6;  Garvey  v.  Commonwealth,  8  Gray 
(Mass.)  382;  Walters  v.  State,  6  Iowa,  507; 
Smith  V.  Commonwealth,  14  Serg.  &  R.  (Pa.) 
69;    Kane  v.  Commonwealth,  109  Pa.  541. 

The  Judge  should  have  rendered  his  Judg- 
ment upon  the  verdict,  as  for  a  single  of- 
fense. Section  5  of  chapter  32,  Code  1906, 
fixes  the  penalty  in  such  case  at  a  fine  of 
not  less  than  $50  nor  more  than  $200.  Be- 
cause of  the  discretion  with  which  the  law 
vests  the  trial  court  in  regard  to  the  amount 
of  the  fine,  we  will  not  enter  Judgment  upon 
the  verdict,  but  will  reverse  the  Judgment 
and  remand  the  case  for  the  entering  up 
of  a  proper  Judgment  on  the  verdict,  by  the 
court  below. 
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STATE  V.  DAVIS. 

(Sapieme  Ckiurt  of  Appeals  of  West  Virginia. 

Nov.   16,   1910.) 

(SvUalut  hp  the  Court.) 

1.  iNTOxiCATiNa  Liquors  (S  219*)— Sale  by 
Dbuqgist— Indictment. 

An   indictment   a|;ainst  a  druggist   for  the 

sale  of  intoxicating  liquor   is  not   bad    for  not 

naming  the  person  to  whom  the  sale  was  made. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,   Cent   Dig.  {{  237-239;    Dec.  Di«.   f 

2.  INTOXIOATINO    LlQUOBS    (J   208*)— SALE    BY 
DbUOG  1ST— I NDICTMENT. 

An  indictment  against  a  druggist  for  the 
sale  of  intoxicating  liquor  is  not  bad  for  not 
specifying  the  day  of  sale,  if  it  allege  it  to  be 
within  one  year  before  the  finding  of  the  in- 
dictment. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  228,  261 ;    Dec.  Dig.  1 

8.  iNToxiCATiNo  LiquoBS  (I  152*)— Sale  by 
Dbuooist — Necessity  of  Prescription. 
A  sale  of  intoxicating  liquor  by  a  druggist 
to  .a    physician,    without    the    prescription    re- 
quired by  law,  is  unlawful. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  167;   Dec.  Dig.  {  152.*] 

Error  from  Circuit  Court,  Barbour  Coun- 
ty. 

W.  O.  Davis  was  convicted  of  an  unlaw- 
ful sale  of  liquor  as  a  druggist,  and  brings 
error.    Affirmed. 

Warren  B.  Kittle,  for  plaintiff  In  error. 
Wm.  G.  Conley,  Atty.  Gen.,  for  the  State. 

BRANNON,  J.  W.  O.  Davis  was  convict- 
ed In  the  circuit  court  of  Barbour  county 
of  unlawful  sale  of  intoxicating  liquor  as  a 
druggist,  and  fined  $100.  The  sale  was  upon 
an  order  from  a  physician  reading  as  fol- 
lows: "Mr.  Davis,  Send  me  OJ  of  whisky 
so  I  can  mix  It  for  this  man.  E.  H.  Stump. 
12-12-09." 

We  need  not  consider  at  length  the  point 
that  the  indictment  Is  violative  of  Const 
art  3,  S  14  (Code  1906,  p.  II),  in  not  naming 
a  day  of  sale  and  the  person  to  whom  sale 
was  made.  It  has  been  held  that  the  indict- 
ment need  not  so 'specify.  State  v.  Ferrell, 
80  W.  Va.  683,  5  S.  B.  155;  State  v.  Cris- 
nell,  36  W.  Va.  659,  15  S.  E.  412. 

The  prosecution  presented  several  orders 
to  Davis  from  a  physician  and  proved  sales 
under  them.  The  prosecution  elected  to  re- 
ly on  only  one,  and  then  the  defendant  ask- 
ed the  court  to  exclude  other  orders;  but 
the  court  refused.  The  court  said  that  such 
other  sales  might  be  considered  for  the  pur- 
pose of  showing  the  bona  fides  or  otherwise 
of  the  transaction.  We  will  not  consider 
whether  this  refusal  to  exclude  was  error. 
It  plainly  told  the  jury  that  conviction 
could  not  be  had  on  Uiose  other  sales,  and 
that  those  sales  could  -only  be  used  on  the 
question  of  good  faith  in  the  sala    The  or- 


der from  the  physician  is  no  prescription  to 
warrant  a  sale.  A  mere  order  from  a  phy- 
sician t»  send  him  liquor  is  not  a  prescrip- 
tion though  he  Intend  to  mix  it  in  medicine. 
Who  was  the  patient?  This  Is  no  Justifica- 
tion of  a  sale.  I  refer  here  to  State  v.  Da- 
vis (decided  this  day)  69  S.  E.  639.  Code 
1906,  c.  32,  S  6,  demands  a  prescription  stat- 
ing the  name  of  the  patient,  and  that  the 
liquor  Is  absolutely  necessary  as  a  medicine 
for  such  person,  and  is  not  to  be  used  as  a 
beverage.  The  order  in  this  case  is  no  sucb 
prescription  as  the  law  definitely  prescribes. 
The  law  carefully  prescribes  It,  and  we 
cannot  accept  even  a  prescription  so  widely 
departing  from  the  requirement  of  the  stat- 
ute. You  cannot  call  the  order  a  prescrip- 
tion. State  V.  Tetrlck,  34  W.  Va.  137,  11  S. 
E.  1002;  State  v.  Berkeley.  41  W.  Va.  455, 
23  S.  E.  608.  It  cannot  operate  as  a  mere 
order  for  liquor  for  the  use  of  a  physician. 
I  see  no  clause  in  section  6  allowing  a  drug- 
gist to  sell  to  a  physician.  He  can  prescribe 
for  a  patient,  but  cannot  himself  buy  simply 
because  he  is  a  physician.  There  is  no  such 
exception  in  this  rigid  statute.  Sales  by 
druggists  became  such  an  evil  that  this  stat- 
ute was  made.  If  we  should  hold  that  a 
druggist  can  sell  to  ^  person  only  because 
he  is  a  physician,  how  wide  would  we  open 
a  door  to  a  fraud  on  the  law  and  to  wide- 
spread use  of  liquor  through  Irresponsible 
persons  assuming  the  privileges  of  a  learned 
and  useful  and  honorable  profession.  State 
V.  Davis,  09  S.  E.  639,  upon  another  Indict- 
ment, decided  this  term,  sustains  this  hold- 
ing. As  that  order  was  bad,  a  sale  under  it 
proved  and  not  denied,  the  offense  was  fixed, 
and  good  faith  was  immaterial.  Those  oth- 
er sales  could  not  alter  the  case.  See  State 
V.  Davis  (decided  this  day)  69  S.  E.  639.  It 
Is  said  such  sales  would  prejudice  the  jury. 
What  of  it?  If  refusal  to  exclude  them  was 
error.  It  is  harmless,  not  affecting  the  re- 
sult justified  by  the  evidence. 
Judgment  affirmed. 


(68  W.  Va.  88) 

STATE  V.  MATHEWS  et  aL 

RICHARDS  et  aL  v.  MONTGOMERY  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1910.) 

(Synalu*  6»  the  Court.) 
1.  Taxation  (5  730*)— Pubohask  bt  State- 
Interest  Acquired. 

When  land  is  sold  for  delinquent  taxes, 
assessed  thereon  in  the  name  of  the  owner  of  a 
freehold  estate  therein  less  than  the  fw,  and 
is  purchased  by  the  state,  and  not  redeemed 
within  one  year  thereafter,  the  state  thereby 
acquires,  not  only  the  estate  of  the  person  as- 
sessed with  the  taxes,  but  also  the  estate  of 
the  reversioner  or  remainderman. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  $  1463 ;   Dec.  Dig.  {  730.*] 
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Z  Taxation  (5  731*)  — Sals  of  Fobritxd 
Land  FOB  Bia^EFiT  of  Schools— Titlb  Con- 
veyed. 

A  sale  and  conveyance  of  the  state's  land  in 
the  manner  provided  by  chapter  105,  Code  1906, 
creates  a  new  title,  and  estops  the  state  from 
again  selling  the  same  land,  nnlesa  there  b« 
a  forfeiture  of  the  new  title. 

(Ed.    Note. — For   other   cases,   see   Taxation, 
Dec  Dig.  {  731.*J 

8.  TAXAttoN   (J   688*)  — Salb  of  Fobfeited 
liAND  FOB  Benefit  of  Souool  Fund— Ti- 
tle OF  Purchaser— CuBATivE  Statute. 
Section    19,   c   105,   Code   1006,    is   retro- 
active and  curative.     It  is  designed  to  validate, 
and  to  make  good,  the  titles  of  purchasers  of 
the   state's    lands    which    they   have    acquired 
through   defective   proceedings   or   deeds   under 
chapter  105.     Said  section   has  the  force  of  a 
legislative  grant  of  the  state's  land  to  all  such 
purchasers  thereof  prior  to  the  time  when  chap- 
ter 42,  Acts  1005,   toolc  effect,  and  who  have 
since  their  purchase  kept  the  taxes  paid  on  said 
land. 

[Ed.    Note.— For  other  cases,    see   Taxation, 
Dec.  Dig.  f  688.*] 

4.  Taxation  (|  688*)— Sales  bt  Forfeited 
Lands  fob  Benefit  of  School  Funds  — 
Curative  Statctes. 

Said  section  operates  to  vest  in  such  pur- 
chasers who  have  paid  all  the  nurchase  money 
all  the  title  the  state  had  in  the  land  at  the  date 
of  the  sale  or  conveyance,  notwithstanding  the 
proceeding  to  sell  the  land  may  not  have  been 
brought  against  the  person,  or  persons,  having 
the  right  of  redemption. 

[Ed.    Note.— For   other  caaea,   see  Taxation, 
Dec  Dig.  S  68&*] 

6.  Taxation   (|  848*)— Nonkntbt  of  Lands 

ON  Land  Books  —  Forfeiture— Statutory 

Provisions— "Since." 

"The  words,  "since  the  ninth  day  of  April 
one  thousand  eight  hundred  and  seventj  three," 
occurring  in  section  39,  c  31,  Code  1006,  mean 
all  time  after  the  9th  of  April,  1873. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dec  Dig.  i  848.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  0519,  6.520.] 

6.  Taxation  (5  796*)— Right  to  Remedy. 

One  having  neither  title  to  nor  right  to 
redeem  land  cannot  maintain  a  suit  in  equity  re- 
specting  same. 

[EJd.    Note.— For   other   dases,   see   Taxation, 
Cent  Dig.  §|  1578-1581;   Dec.  Dig.  (  796.*]- 

(Additional  8yttai«»  Ij/  Editorial  Staff.) 

7.  Estates  (J  4*)— Freehold. 

An  estate  in  land  during  the  life  of  an- 
other is  a  freehold  estate. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent. 
Dig.  S  4 ;   Dec  Dig.  §  4.*] 

8.  Taxation  (|  764*)  —  Sufficienct  of  De- 
scription. 

A  deed  by  the  state  of  land  forfeited  for 
nonpayment  of  taxes,  describing  the  land  as  "a 
tract  of  100  acres  of  land,  situated  in  Fayette- 
ville  District  on  Mossey  creek,  Fayette  county, 
West  Virginia,"  and  referring  to  a  commis- 
sioner's report  and  other  papers  in  the  proceed- 
ing "for  further  and  more  accurate  description," 
which  report  of  the  commissioner  filed  before 
the  sale,  descril>ed  the  land  by  referring  to  a 
previous  deed,  by  date,  and  the  book  and  page 
where  recorded,  sufficiently  described  the  land  in 
view  of  the  maxim  that  that  is  certain  which 
is  capable  of  being  made  certain. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  §S  1519-1522;    Dec.  Dig.  i  764.*] 


9.  Words  and  Phbases-^"Since." 

The  word  "since"  is  not  always  limited  in 
meaning  to  the  time  between  the  present  and  a 
certain  past  event  or  a  space  of  time  between 
two  certain  past  events,  but  sometimes  reaches 
beyond  the  present  and  embraces  future  time, 
and,  when  used  as  a  preposition,  may  mean 
"during  or  within  the  time  after;  ever  after, 
or  at  a  time  after;  from  and  after  the  time, 
occurrence,  or  existence  of." 

Appeal  from  Circuit  Court,  Fayette  County. 

Consolidated  actions  by  the  State  against 
A.  F.  Mathews  and  others,  and  by  J.  M. 
Richards  and  others  against  Alma  Montgom- 
ery and  others.  From  the  decree,  Alma  Mont- 
gomery and  others  appeal.  Reversed  and 
rendered. 

Brown,  Jackson  &  Knight  and  Payne  & 
Hamilton,  for  appellants.  Maynard  F.  Stiles, 
for"  appellees. 

WILLIAMS,  3.  Alma  Montgomery  and 
others  have  appealed  from  a  decree  of  the 
circuit  court  of  Fayette  county,  made  on  De- 
cember 6,  1907,  permitting  L.  E.  Poteet  and 
El  L.  Nuekols  to  redeem  from  alleged  for- 
feiture a  tract  of  100  acres  of  land  claimed 
by  appellants. 

Peachy  Williams  became  the  owner  in  1806 
of  a  larger  tract  of  land,  and  In  18R9  she  and 
her  husband,  Llnas  Williams,  attempted  to 
convey  out  of  It  the  100  acres  In  question  In 
fee  to  Enias  Lively.  This  deed  is  Inoperative, 
as  a  conveyance  of  the  wife's  Interest,  be- 
cause of  defects  In  the  certificate  of  her  ac- 
knowledgment. Llnas  Williams  died  in  1S95, 
and  his  wife.  Peachy,  died  prior  thereto. 
Poteet  and  Nuekols  claim  the  land  by  mesne 
conveyances  from  the  heirs  of  Peachy  Wll- 
llnms.  The  first  deed  bears  date  March  1, 
1897,  and  was  made  to  J.  M.  Richards  for  the 
undivided  half.  Richards  and  wife  convej'ed 
same  to  L.  E.  Poteet  and  E.  L,  Nuekols 
March  16,  1903.  The  heirs  of  Peachy  Wil- 
liams conveyed  the  other  half  to  M.  F.  Gun- 
noe  by  deed  August  29,  1902,  and  Gunnoe 
and  wife  conveyed  same  to  Poteet  and  Nuck. 
ols  on  December  6,  1902.  Appellants  claim 
title  to  the  same  land  as  follows,  viz.:  Deed 
from  H.  A.  Robson,  commissioner  of  school 
lands,  to  J.  M.  Johnson,  May  28.  1890,  J.  M 
Johnson  and  wife  to  Meredith  Settle.  July  1, 
1891,  and  Meredith  Settle  to  appellants  Feb- 
ruary 18,  1901.  In  order  to  ascertain  the 
state's  title,  and  what  right,  If  any.  It  bad 
to  sell  the  land  In  1900,  we  must  return  to 
the  deed  made  by  Peachy  Williams  and  her 
husband  In  1860  to  Ellas  Lively.  Notwith- 
standing this  deed  was  Inoperative  to  convey 
the  wife's  fee-simple  estate,  It  nevertheless 
purported  to  convey  the  fee;  and  Ellas  Live- 
ly and  wife  conveyed  It  to  M.  A.  Fisher  Jan. 
uary  16,  1871.  M.  A.  Fisher  made  no  convey- 
ance of  the  land,  and  died  Intestate  In  1874, 
leaving  two  children — Mary  A.,  who  married 
Ellas  Humphreys,  and  Eliza  J.,  who  married 
Joseph  Woods.    L.  E.  Poteet  and  E.  L.  Nnck- 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Bertea  ft  Rap'r  Indaxw 
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oId  also  dahn  by  mesne  conveyances  from 
these  two  heirs  of  Margaret  A.  Fisher  what- 
ever title  or  right.  If  any,  In  the  land  de- 
scended to  them  on  the  death  of  their  mother. 
The  land  does  not  appear  to  have  been  for 
any  considerable  length  of  time  in  the  actual 
possession  of  any  one.  The  state,  claiming 
the  land  by  virtue  of  delinquent  tax  sales 
made  In  the  name  of  M.  A.  Fisher  prior  to 
1890,  In  that  year  proceeded  by  H.  A.  Rob- 
son,  commissioner  of  school  lands,  to  sell  it, 
and  did  sell  it  at  public  sale  to  J.  M.  John- 
son at  the  price  of  $250;  and  on  the  28tb  of 
May,  1890,  said  Johnson  received  from  the 
commissioner  a  deed.  Whatever  title  was 
thereby  vested  In  J.  M.  Johnson  has  passed 
by  the  several  mesne  conveyances  to  appd- 
lants,  as  above  set  forth. 

At  April  rules,  1902,  another  commissioner 
of  school  lands,  successor  to  H.  A.  Robson, 
filed  a  petition  against  this  land,  again  al- 
leging its  forfeiture  to  the  state  In  the  name 
of  M.  A.  Fisher's  heirs  for  nonentry  from 
1885  to  1902.  This  petition  is  against  "the 
unknown  heirs  of  M.  A.  Fisher,  dec'd,"  and 
avers  their  right  to  redeem.  These  appel- 
lants filed  their  petition  in  that  proceeding 
averring  their  title  and  the  manner  of  its 
acquisition.  The  cause  was  heard  on  said 
petition  on  the  27th  of  May,  1902,  and  a  de- 
cree was  made  which  held  that  appellants 
had  paid  to  the  commissioner  of  school  lands 
$71.75,  the  taxes,  interest,  and  costs  due  on 
the  land  for  the  years  1888,  1889,  1890,  and 
1896,  being  the  years  for  which  the  court 
found  the  taxes  unpaid,  and  a  redemption  by 
said  appellants  was  decreed.  The  court  at  a 
subsequent  term,  May  23,  1903,  ignored  this 
decree  and  referred  the  cause  to  a  commis- 
sioner to  ascertain  and  report  whether  or  not 
the  tract  of  land  was  forfeited  to  the  state, 
and,  if  so,  in  whose  name,  the  amount  of 
taxes  and  costs  due  the  state,  whether  any 
person  was  in  the  position  to  take  the  benefit 
of  the  forfeiture  under  section  3,  art  13, 
Const  (Code  1906^  p.  Ixxxiv).  and  who,  if 
any,  of  the  defendants  was  entitled  to  re- 
deem. 

Shortly  before  this  decree  of  reference  was 
made,  L.  EI  Poteet  and  E.  L.  Nuckols  had 
filed  their  joint  petition  in  the  cause,  praying 
to  be  allowed  to  redeem.  And  J.  M.  Richards 
had  in  June,  1902,  filed  an  original  bill 
against  appellants,  praying  for  a  cancellation 
of  the  deeds  through  which  they  claimed  title. 
A  demurrer  to  this  bill  was  sustained;  and 
at  the  November  rules,  1903,  a  Joint  amended 
bill  was  filed  by  said  Richards,  Poteet  and 
Nuckols.  Appellants  demurred  to,  and  an- 
swered, the  amended  bill,  and  the  two  causes 
were  heard  together  upon  the  pleadings,  peti- 
tion, the  reports  of  the  commissioner,  excep- 
ticms  thereto,  and  depositions  of  witnesses; 
and  on  the  6th  of  December,  1907,  the  decree 
complained  of  was  made.  The  commissioner 
reported  that  the  laud  had  been  sold  three 
times  for  delinquent  taxes  in  the  name  of 


M.  A.  Fisher,  first  In  1881,  second,  in  1886, 
and  again  in  January,  1888;  that  it  Iiad  not 
been  redeemed  and  was  forfeited  to  the 
state;  that  It  had  been  stricken  from  the 
land  books  in  1886,  and  did  not  thereafter 
appear  until  1891  when  It  was  charged  to 
J.  M.  Johnson;  that  it  was  sold  in  May,  1890, 
by  H.  A.  Robson,  commissioner  of  school 
lands,  and  purchased  by  J.  M.  Johnson  at  the 
price  of  $250;  that  on  the  28th  of  May,  1890, 
said  commissioner  conveyed  It  to  said  John- 
son by  deed.  This  portion  of  the  commis- 
sioner's report  is  not  excepted  to,  and,  being 
a  report  upon  matters  of  fact  must  be  taken 
as  true.  Chapman  v.  Pittsburgh  &  8.  R. 
Co.,  18  W.  Va.  184;  Ward  v.  Ward,  21  W. 
Va.  262;  Liyncb  v.  Henry,  25  W.  Va.  416; 
Chapman  v.  McMillan,  27  W.  Va.  220;  Poling 
V.  Huffman,  48  W.  Va.  639,  37  S.  E.  526. 
The  report  also  ascertains  that  M.  A.  Fisher 
was  the  owner  of  an  estate  during  the  life 
of  Linas  Williams  only,  and  finds  that  upon 
his  death  the  estate  in  remainder  In  the  100 
acres  of  land  passed  to  the  heirs  of  Peachy 
Williams.  The  commissioner  furthermore  re- 
ported that  inasmuch  as  M.  A.  Fisher  had 
an  estate  in  the  land  only  during  the  life  of 
Linas  Williams,  the  state  acquired,  by  the 
purchase  for  delinquent  taxes  and  the  fail- 
ure of  the  owner  to  redeem,  no  greater  estate 
than  she  had,  and  that  L.  E.  Poteet  and  E.  L. 
Nuckols,  having  acquired  the  estate  in  re- 
mainder from  the  heirs  of  Peachy  Williams, 
had  the  right  of  redemption.  This  presents 
the  principal  legal  question  involved,  and  was 
excepted  to  by  appellants.  But  their  excep- 
tions were  overruled  and  the  report  con- 
firmed. 

The  principal  error  we  find  is  In  the 
court's  holding  that  by  the  tax  sale  and  for- 
feiture the  state  did  not  acquire  title  to  an 
estate  in  fee  in  the  land.  Some  of  the  other 
errors  assigned  result  from  the  effort  of  the 
court  to  apply  this  erroneous  principle  in  de- 
termining the  rights  of  the  petitioners.  Ap- 
pellees, in  brief  of  counsel,  deny  that  there 
was  any  forfeiture.  But  they  are  estopped 
from  denying  a  forfeiture  for/  two  reasons : 
(1)  In  the  original  bill  filed  by  J.  M.  Rich- 
ards the  forfeiture  is  alleged,  and  the  amend- 
ed bill  filed  by  blm,  Poteet  and  Nuckols 
Jointly  adopts  this  allegation.  They  have 
thus  admitted  it  by  their  pleadings.  (2)  The 
commissioner  reports  that  the  state  purchas- 
ed the  land  for  delinquent  taxes,  and  that  It 
was  not  redeemed,  and  there  is  no  exception 
to  this  finding.  Moreover,  it  appears  from 
the  report  that  the  land  was  off  the  books 
from  1886  to  1890,  both  inclusive.  This,  of 
course,  works  a  forfeiture.  But  counsel  in- 
sists that  the  whole  of  the  year  1890  would 
be  necessary  to  complete  the  forfeiture,  and 
that  the  land  was  sold  by  the  state  to  John- 
son in  May  of  that  year.  In  reply  to  this 
point  we  say  that  in  order  for  the  land  to 
appear  on  the  land  books  for  assessment  pur- 
poses for  1890,  tt  must  have  been  entered 
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thereon  before  tbe  Ist  of  April,  as  tbe  law 
then  was,  and,  not  appearing  on  the  books 
on  the  first  of  April,  1890,  It  was  properly 
regarded  as  not  appearing  on  the  books  for 
that  assessment  year.  But  the  state's  title 
did  not  depend  wholly  upon  a  forfeiture  for 
nonentry.  It  was  a  purchaser  of  the  land 
for  delinquent  taxes.  The  commissioner  re- 
ported that  it  had  been  sold  long  prior  to 
that  time,  as  many  as  three  times,  for  de- 
linquent taxes  in  the  name  of  M.  A.  Fisher, 
and  each  time  was  purchased  by  the  state, 
and  that  It  had  not  been  redeemed.  This 
portion  of  tbe  report  Is  not  excepted  to. 
Why  tbe  land  was  so  often  sold  for  taxes  in 
the  name  of  the  same  owner  does  not  ap- 
pear; nor  Is  this  qiustlon  material,  since 
tbe  state  was  the  purchaser  at  each  of  the 
sales,  and  no  one  claims  to  have  redeemed 
the  land  from  the  state. 

The  important  question  is:  What  estate 
in  the  land  did  the  state  acquire?  It  is  ad- 
mitted that,  according  to  tbe  decisions  of 
this  conrt,  notably  in  Laldley  v.  Land  Co., 
30  W.  Va.  506,  4  S.  E.  705,  and  Central  Land 
Co.  V.  Laldley.  82  W.  Va.  134.  9  8.  B.  61.  3 
L.  R.  A.  826.  25  Am.  St  Rep.  797,  Ellas  Live- 
ly acquired  no  greater  estate  In  the  land  un- 
der his  deed  from  Peachy  Williams  and  her 
husband  than  an  estate  for  the  life  of  Linns 
Williams,  because  of  the  fatal  omissions  In 
the  certificate  of  acknowledgment  to  tbe  deed 
by  the  married  woman.  The  deed  from  Ell- 
as Lively  and  wife  to  Margaret  A.  Fisher 
could  convey  no  greater  estate  than  this. 
Margaret  A.  Fisher  was  therefore  the  owner 
of  an  estate  in  the  land  only  during  the  life 
of  Linas  Williams.  But  this  is  a  freehold 
estate  (2  Min.  Inst.  71 ;  1  Bouvler's  Law  Die. 
p.  693) ;  and  section  54,  c.  29,  Code  W.  Va., 
treats  the  person  who  has  the  freehold  estate 
as  the  owner  of  the  land  for  purposes  of  tax- 
ation. Tbe  full  value  of  the  land  in  fee  Is 
assessed  for  taxation  against  such  freehold- 
er, and  the  payment  of  taxes  by  htm  pro- 
tects from  sale  and  forfeiture  the  estate  in 
reversion  or  remainder.  On  the  other  hand, 
his  failure  to  pay  the  taxes,  or  to  keep  the 
land  on  the  assessor's  books,  will  render  the 
entire  estate  in  the  land  liable  to  be  sold, 
or  to  become  forfeited.  Our  assessment  laws 
make  no  provision  for  separating  the  two  es- 
tates, and  valuing  each  to  its  respective  own- 
er, in  case  one  has  tbe  life  estate  and  the 
other  the  remainder  in  fee.  When  the  plan 
of  assessing  the  land  itself,  and  not  simply  an 
estate  therein.  Is  pursued  by  law,  there  seems 
to  be  no  question  of  the  right  of  a  state 
Legislature  to  provide  for  the  sale,  and  for- 
feiture of  the  fee-simple  estate,  on  tbe  failure 
of  the  life  tenant,  who  is  assessed  with  the 
taxes,  to  pay  the  same  and  to  keep  tbe  land 
on  the  land  books.  Cooley  on  Taxation,  960; 
Black  on  Tax  Titles,  1 421.  Has  our  Legisla- 
ture made  such  provision?  Section  26,  c.  31, 
Code  W.  Va.  1906,  is  in  part  as  follows,  viz.: 
"When  the  purchaser  of  any  real  estate  so 


sold,  and  not  redeemed  as  aforesaid,  his  as- 
signee, or  heirs  or  devisees,  shall  have  ob- 
tained a  deed  therefor  according  to  the  pro- 
visions of  this  chapter  and  caused  the  same 
to  be  admitted  to  record  in  the  office  of  the 
clerk  of  the  county  court  of  any  county  in 
which  such  real  estate  or  any  part  thereof 
may  be,  such  right,  title  and  interest  In  and 
to  said  real  estate,  as  was  vested  In  the  per- 
son or  persons  charged  with  the  taxes  there- 
on for  which  it  was  sold,  at  the  commence- 
ment of,  or  at  any  time  during  tbe  year  or 
years  for  which  said  taxes  were  assessed, 
and  all  such  right,  title  and  interest  there- 
in of  any  other  person  or  persons  having  ti- 
tle thereto,  who  have  not  in  his  or  their  own 
name  been  charged  on  the  land  books  of  the 
proper  county  or  assessment  district,  with 
the  taxes  chargeable  on  such  real  estate  for 
the  year  or  years  for  the  taxes  of  which  the 
same  was  sold,  and  have  actually  paid  the 
same  as  required  by  law,  shall  be  transfer- 
red and  vested  In  the  grantee  In  such  deed." 
This  language  Is  comprehensive  enough  to  in- 
clude an  estate  In  remainder,  or  In  reversion.  ' 
as  well  as  the  title  of  the  person  in  whose 
name  the  land  is  assessed  and  for  whose  de- 
linquency it  Is  sold.  In  our  opinion  the  stat- 
ute was  designed  to  transfer  to  the  tax  pur- 
chaser tbe  entire  estate  in  the  land.  The  ef- 
fect of  the  statute  is  to  create  In  the  tax 
purchaser  who  obtains  a  deed  a  new  estate, 
equivalent  to  a  new  grant  from  the  common- 
wealth. Coal  Co.  V.  Howell,  36  W.  Va.  490, 
15  S.  E.  214;  Cecil  v.  Qark,  44  W.  Va.  C59. 
30  S.  E.  216;  State  v-  Harman,  57  W.  Va. 
447,  50  S.  E.  828;  Simpson  v.  Edmiston,  23 
W.  Va.  675;  State  v.  West  Branch  Lumber 
Co.,  64  W.  Va.  673,  63  a  E.  372. 

Section  32  of  same  chapter  operates  in 
cases  of  tax  purchases  made  on  behalf  of  the 
state  to  Invest  the  state  on  the  failure  of  the 
former  owner  to  redeem  within  one  year 
with  "such  estate,  right,  title  and  interest 
in  the  real  estate  mentioned  in  such  lists  as 
would  have  been  vested  In  an  Individual  pur- 
chaser thereof  at  such  sale  who  had  obtained 
proper  deeds  therefor  and  caused  them  to  be 
admitted  to  record  In  the  proper  office."  In 
view  of  these  statutes,  tbe  state  acquired  by 
its  purchase  at  the  delinquent  tax  sale,  not 
only  the  estate  of  Margaret  A.  Fisber  for  the 
life  of  Linas  Williams,  but  also  the  estate  In 
remainder  of  Peachy  Williams  and  her  heirs. 
It  is  admitted  that  neither  Peachy  Williams 
nor  her  heirs  have  had  tbe  land  assessed 
with  taxes  in  her,  or  their  names,  and  that 
they  have  paid  no  taxes  chargeable  thereon 
since  18G9.  But  it  is  insisted  that  tbe  court 
was  without  Jurisdiction  to  sell  the  land  be- 
cause of  failure  to  make  the  proper  claim- 
ants parties  to  the  proceeding.  The  state's 
petition  alleged  that  the  land  was  forfeited 
In  the  name  of  M.  A.  Fisher,  and  the  sherifTs 
return  of  summons  shows  that  it  was  served 
on  one  M.  A.  Fisher.  But  this  return  was 
permitted  to  be  amended  in  the  present  suit; 
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and  the  amended  return  shows  that  It  was 
not  served  on  the  M.  A.  Fisher  In  whose 
name  the  land  was  assessed.  Moreover,  depo- 
sitions were  taken  and  filed  which  prove  that 
Margaret  A.  Fisher,  the  owner  of  the  land, 
died  in  the  year  1874.  Appellants  Insist  that 
It  was  error  to  permit  the  return  to  be 
amended  after  so  long  lapse  of  time.  We  do 
not  thiuk  80.  Both  the  courts  of  Virginia 
and  West  Virginia  are  very  liberal  In  the 
matter  of  permitting  oiBcers  to  amend  their 
returns  on  processes  of  the  court  This  is 
a  very,  dlfiTerent  question  from  allowing  a 
party  to  contradict  the  ofllcer's  return.  Stone 
V.  Wilson,  10  Grat.  (Va.)  533;  Wardsworth  v. 
Milter,  4  Grat.  (Va.)  99;  Smith  ▼.  Trlplett, 
4  Leigh  (Va.)  590;  Laldley  v.  Bright,  17  W. 
Va.  702;  Capehart  v.  Cunningham,  12  W.  Va. 
750;  State  v.  Martin,  38  W.  Va.  568,  18  8. 
B.  748;  Hoplclns  v.  B.  &  O.  B.  R.  Co.,  42  W. 
Va.  535,  26  S.  Bi  187;  S.  V.  R.  B.  Co.  ▼. 
Ashby,  86  Va.  232,  9  S.  B.  1003,  19  Am;  St. 
Eep^.  898;  Lumber  Co.  v.  Broolcs,  46  W.  Va. 
732,"  34  S,  E.  921.  In  the  present  case  the 
return  was  amended  by  G.  W.  McVey,  who 
was  the  sheriff  who  made  the  service.  The 
ai]tiended  return  relates  baclc  to  the  time  of 
service.  See  authorities  above  cited.  The 
amendment  shows  that  the  wrong  person  was 
served  with  the  summons,  and  it  was  not  er- 
ror to  permit  the  return  to  be  corrected  so  as 
to  show  the  true  state  of  facts;  But  we 
think  subsequent  legislation  has  cured  what- 
ever defect  in  the  state's  title  there  was.  If 
any,  for  failure  to  make  the  heirs  of  Marga- 
ret A.  Fisher,  deceased,  parties  to  the  state's 
petition;  and  therefore  we  are  not  called  up- 
on to  decide  what  effect  such  omission  would 
otherwise  have  had  on  the  title.  The  LegiS; 
lature  has  a  constitutional  right  to  provide 
for  the  sale  of  the  state's  lands,  either  by  a 
proceeding  ex  parte  and  ministerial,  or  by  a 
Judicial  proceeding  Inter  partes,  regardless  of 
the  means  by  which  the  state  acquired  title. 
In  fact,  prior  to  the  enactment  of  chapter  95, 
Acts  1882,  amending  the  law  concerning  pro- 
ceedings for  the  sale  of  the  state's  land, 
there  was  no  provision  for  making  the  for- 
mer owner  or  claimant  a  party.  The  pro- 
ceeding was  then,  in  its  nature,  purely  min- 
isterial and  ex  parte.  McClure  v.  Mnltland, 
24  W.  Va.  561.  But  by  chapter  95.  Acts  1882, 
the  proceeding  has  been  made  inter  partes, 
and  Is  now  in  Its  nature  Judicial,  or  at  least 
quasi  Judicial.  Wiant  v.  Hays,  38  W.  Va. 
681,  18  S.  E.  807,  23  L.  B.  A.  82;  Starr  v. 
Sampselle,  55  W.  Va.  442,  47  S.  E.  255.  But 
the  right  of  redemption  being  a  mere  grace 
extended  to  the  former  owner  by  the  state 
(McClure  v.  Maitland,  24  W.  Va.  561,  and 
State  V.  King,  64  W.  Va.  546,  63  S.  B.  4C8),  it 
follows  that  the  former  owner's  right  to  be 
made  a  party  to  the  state's  petition  is  sub- 
ject entirely  to  the  will  of  the  Legislature. 
It  could  at  any  time  revoke  the  right,  or 
privilege,  to  be  made  a  party;  or  it  could 
cure  any  defect  in  the  proceeding  resulting 
from  a  failure  to  make  the  former  owner  a 


party.  Chapter  42,  Acts  1903,  was  designed, 
we  think,  to  cure  the  defect  here  complained 
of.  The  act  amends  section  6  and  19  of  chap- 
ter 105  of  the  Code  of  1899  (Code  1906,  if 
3518,  3531);  and  section  19,  as  thus  amended, 
reads,  in  part,  as  follows :  "Whatever  right, 
title,  Interest  and  estate  the  state  of  West 
Virginia  had  to  any  lands  at  the  date  of  the 
sale  or  conveyance  thereof,  or  instrument  pur- 
porting to  convey  the  same  heretofore  made  by 
said  state  through  and  by  the  commissioner 
of  school  lands  of  any  county,  under  an  order 
or  decree  of  the  circuit  court  in  any  suit  or 
proceeding  under  said  chapter  one  hundred 
and  five  of  the  Code,  however  derived  or 
claimed,  shall  be  deemed  and  held  to  have 
passed  to  and  vested  ^in  the  grantee  thereof, 
whether  the  land  so  sold  was  proceeded 
against  as  forfeited,  escheated,  or  as  waste 
and  unappropriated  land,  notwithstanding 
any  irregularity  or  error  in  such  proceeding 
or  Informality  in  such  sale  or  conveyance 
or  purported  conveyance,  or  want  of  Jurisdic- 
tion In  the  court  to  decree  such  sale.  And 
all  such  sales  and  conveyances  and  purported 
conveyances  are  hereby  confirmed  and  made 
good  and  valid.  A  copy  of  such  conveyance 
or  purported  conveyance  duly  certified  from 
the  record  thereof  shall  be  evidence  of  sucli 
proceeding  and  sale.  And  in  the  absence  of 
an  allegation  and  proof  fay  the  state  to  the 
contrary  it  shall  be  presumed  that  said  land 
so  sold  and  conveyed,  or  purporting  to  be 
sold  and  cpnveyed,  was  entered  upon  the 
land  books  of  the  county  where  situated  and 
has  not  become  forfeited  for  any  cause  or  li- 
able to  sale.  And  if  such  land  so  sold  and 
conveyed,  or  purporting  to  be,  was  entered 
upon  the  land  books  after  the  recordation  of 
such  conveyance  or  purported  conveyance 
and  the  grantee,  his  heirs,  devisees  or  a^ 
signs,  have  paid  all  taxes  assessed  thereon 
since  such  entry  for  a  period  of  at  least  five 
successive  years  and  such  land  is  not  at  the 
date  of  the  passage  of  this  amendatory  act 
forfeited  for  any  cause  In  the  name  of  such 
grantee,  his  heirs,  devisees  or  assigns,  then 
all  the  right,  title,  Interest  and  estate  whicli 
the  said  state  of  West  Virginia  may,  since 
such  sale  as  aforesaid,  have  derived  thereto 
under  the  Constitution  and  laws  of  the  state 
by  the  forfeiture  or  escheat  of  any  other 
title  or  claim  of  title  to  such  land  or  other- 
wise shall  be  and  is  hereby  granted  and  re- 
linquished to  such  grantee,  his  heirs,  dev- 
isees or  assigns,  and  in  all  such  sales  and 
deeds  hereafter  made  under  the  provisions 
of  this  chapter,  the  purchaser  of  such  lands, 
his  heirs,  devisees  or  assigns,  who  complies 
with  the  terms  of  the  sale  and  obtains  a 
deed  for  the  lands  so  sold,  shall  be  vested 
from  and  after  the  date  of  such  deed  with 
ail  title  to  said  lands  previously  vested  in  the 
state  immediately  before;  and  it  shall  be 
the  duty  of  every  such  court  to  make  all  nec- 
essary and  proper  orders  and  decrees  to  car- 
ry every  such  sale  and  purchase  into  full 
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force  and  effect  where  the  terms  thereof  have 
been  or  shall  be  fully  oomplied  with." 

This  act  is  expressly  retroactive,  and  It 
cures  any  defects  In  proceedings  had  to  sell 
the  state's  land  prior  to  the  passage  of  the 
act  It  does  not  cure  defects  resulting  only 
from  mere  error,  but  it  extends  to  and  cures 
defects  which  relate  to  Jurisdiction.  The 
language  is:  "Notwithstanding  any  irregu- 
larity or  error  in  such  proceeding  or  Infor- 
mality in  such  sale  or  conveyance,  or  want 
of  jurisdiction  in  the  court  to  decree  such 
sale."  It  goes  even  farther  than  tlils,  and 
vests  In  the  purchaser  all  other  title  which 
the  state  may  thereafter  have  acquired,  pro- 
vided the  purchaser  has  not  suffered  his  own 
title  to  become  forfeited.  This  statute  com- 
pletely estops  the  state,  after  it  has  once 
sold  the  land,  from  proceeding  to  sell  it 
again  under  any  claim  thereto  whatever,  ex- 
cept for  a  subsequent  forfeiture  of  the  title 
of  the  purchaser,  or  those  claiming  under 
him.  See,  also,  State  v.  Jackson,  66  W.  Va. 
558,  49  S.  B.  465;  State  v.  King,  64  W.  Va. 
546,  03  S.  B.  468,  and  CecU  v.  Clark,  44  W. 
Va.,  opinion  on  pages  674,  675,  and  676,  30 
S.  B.  2ia  Although  these  cases  were  decid- 
ed before  the  statute  we  are  now  considering 
was  passed,  yet  they  are  apropos  to  the 
question  of  estoppel  upon  the  state  by  pro- 
ceedings instituted  In  its  behalf,  whether 
the  proceedings  be  ministerial  or  Judicial, 
and  they  are  cited  in  support  of  the  general 
doctrine  of  estoppel.  The  statute  above 
quoted  was  designed  to  quiet  titles  to  lands 
acquired  from  the  state,  and  it  operates 
chiefly  upon  the  state's  rights.  So  far  as 
the  state  Is  concerned,  it  cures  even  want  of 
Jurisdiction  to  selL  The  only  apparently  es- 
sential question  now  is :  Did  the  state  have 
title?  Of  course,  the  statute  could  not  oper- 
ate to  divest  persons  of  their  title  who  were 
not  parties  to  the  state's  proceeding,  and 
whose  title  was  superior  to  that  of  the  state. 
But  appellees  do  not  occupy  such  a  position. 
They  claim  no  title  to  the  land  whatever. 
They  dalm  only  the  right  to  redeem  a  ti- 
tle which  they  admit  is  in  the  state  by  for- 
feiture. But  the  title  which  they  claim  is 
no  longer  In  the  state.  K  it  did  not  pass 
to  J.  M.  Johnson  by  the  commissioner's  deed 
In  1890,  it  was  unquestionably  transferred 
to  those  claiming  under  J.  M.  Johnson  by 
the  curative  act  of  1906. 

In  1902  the  state  was  without  title  to  the 
land,  and  should  not  have  brought  the  pres- 
ent suit  It  is  a  fundiimental  principle  that, 
in  order  to  authorize  the  state  to  institute 
proceedings  under  chapter  105  of  the  code 
for  the.  sale  of  Its  land,  it  must  have  title. 
We  do  not  understand  this  to  mean,  however, 
that  the  state  must  have  the  only  title,  or 
even  the  best  title  to  the  land.  But,  when  it 
proceeds  against  land  as  forfeited,  It  must 
show  itself  to  be  the  owner  of,  at4east,  some 
forfeited  title.  Section  1,  c.  105,  Code; 
Twiggs  V.  Chevallle,  4  W.  Va.  463 ;  Strader  v. 
Goff,  6  W.  Va.  257;  State  v.  Collins,  48  W. 


Va.  64,  35  S.  E.  810;  State  v.  Jackson,  56  W. 
Va.  5^  tf  S.  B.  465.  By  the  present  suit 
the  state  Is  proceeding  against  the  same 
land,  claiming  It  as  forfeited  In  the  name  of 
M.  A.  Fisher's  heirs,  that  it  sold  and  con- 
veyed by  commissioner's  deed  to  J.  M,  John- 
son in  1890,  as  forfeited  in  the  name  of  M.  A. 
Fisher.  The  state  is  claiming  the  right  to 
sell  the  land  the  second  time  on  account  of 
the  same  forfeited  title.  It  Is  estopped  from 
doing  so.  State  v.  Jackson,  56  W.  Va.  558, 
49  S.  B.  465 ;  State  v.  King,  64  W.  Va.  611, 
63  S.  E.  496  (Pt  2  Syl.):  Id.,  64  W.  Va.  646, 
68  S.  B.  468  (Pt  17  Syl.).  There  was  no  for- 
feiture of  the  title  whidi  J.  M.  Johnson  ac- 
quired from  the  state.  The  face  of  the  de- 
cree made  in  May,  1902,  permitting  these  ap- 
pellants to  redeem  shows  there  had  been  no 
forfeiture  of  their  title.  The  decree  recites 
that  taxes  were  due  and  unpaid  on  the  land 
for  the  years  1888,  1880,  1890,  and  1806,  and 
the  court  apparently  treated  the  omission  to 
pay  taxes  for  these  years  as  working  a  for- 
feiture, and  decreed  a  redemption  in  favor 
of  these  appellants  on  their  paying  the  taxes 
for  those  omitted  years.  The  state  did  not 
even  have  a  right  to  collect  the  taxes  for  the 
three  first  mentioned  years,  because  they 
were  satisfied  by  the  sale  to  J.  M.  Johnson  in 
May,  1890.  But  even  if  there  had  been  a 
forfeiture  of  the  Johnson  title,  those  claim- 
ing under  it  would  have  had  the  ri'ght  to  re- 
deem in  preference  to  any  other  claimant  of 
the  land  whose  title  was  forfeited  to,  and 
vested  In,  the  state  prior  to  the  conveyance 
to  Johnson,  and  such  redemption  would  have 
restored  to  them  such  title  as  Johnson  bad 
acquired  by  his  purchase  from  the  state. 
Section  i7,  c.  105;  State  v.  King,  64  W.  Va. 
610,  63  S.  B.  495  (Pt  3  Syl.). 

The  court  entertained  the  present  suit  ap- 
parently upon  the  theory  that  the  state  had 
acquired  only  such  title  in  the  land  as  was 
vested  in  M.  A.  Fisher  at  the  time  of  the  for- 
feiture; that  by  the  proceeding  in  1890  J. 
M.  Johnson  acquired  no  greater  title  than 
this;  and  consequently  that  the  title  of 
Peachy  Williams  and  her  heirs  to  the  estate 
in  remainder  was  forfeited  for  nonentry  aft- 
er the  death  of  Linas  Williams,  which  oc- 
curred in  1896;  and  that  the  state  had  a 
right  to  dispose  of  such  estate  in  remainder 
In  fee.  But  as  we  have  before  stated,  this 
theory  of  the  law  is  incorrect  At  the  time 
of  the  sale  to  Johnson,  the  state  was  seised 
of  an  estate  in  fee  in  the  land,  and  by  deed 
to  Johnson  in  1800  he  acquired  all  the  title 
then  in  the  state. 

For  the  reasons  hereinbefore  given,  the  in- . 
dependent  suit  brought  by  Richards,  Poteet 
and  Nuckols  against  these  appellants,  and 
which  was  united  with  the  state's  proceeding, 
should  have  been  dismissed.  Plaintiffs  had 
neither  title  to  the  land  nbr  right  to  redeem, 
and  therefore  no  standing  in  court  Despard 
▼.  Pearcy,  65  W.  Va.  140,  63  S.  E.  871. 

It  Is  Insisted  that  the  deed  from  the  com- 
missioner to  J.  M.  Johnson  is  void  for  want 
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of  proper  description  of  the  land  conveyed. 
The  deed  describes  the  land  as  "a  tract  of 
100  acres  of  land  situate  In  Fayettevllle  dis- 
trict, on  Mossey  creek,  Fayette  county,  West 
Virginia."  Moreover,  It  refers  to  the  com- 
missioner's report  and  other  papers  In  the 
proceeding  "for  further  and  more  accurate 
description."  Description  Is  for  the  purpose 
of  Identifying  the  land  conveyed;  and  we 
think  this  description  Is  sufficient  The  re- 
port of  Commissioner  Van  Pelt,  filed  before 
the  sale  to  Johnson,  describes  the  land  by 
referring  to  the  Lively  deed  to  Fisher  by  its 
date,  and  book  and  page  where  recorded. 
According  to  the  legal  maxim,  that  is  cer- 
tain which  Is  capable  of  being  made  certain. 
Thorn  V.  Pbares,  35  W.  Va.  771,  14  S.  B. 
399. 

Counsel  for  appellees  in  his  brief  insists 
that  the  payment  of  the  taxes  on  the  land 
since  the  purchase  by  J.  M.  Johnson  by  those 
claiming  under  him  has  prevented  a  forfei- 
ture of  the  Peachy  Williams  title.  But  we 
have  already  fbund  that  by  the  purchase  of 
the  land  under  the  delinquent  tax  sale  and 
the  failure  of  the  owner  to  redeem  the  state 
acquired  the  entire  estate,  the  fee  simple 
in  the  land.  Moreover,  the  amended  bill 
filed  by  appellees,  as  well  as  the  original  bill 
filed  by  J.  M.  Richards,  admits  a  forfeiture, 
and  prays  that  plaintiffs  may  be  allowed  to 
redeem. 

Counsel  for  appellees  insist  that  since  Act 
1882,  c.  130,  amending  and  re-enacting  chap- 
ter 31,  Code,  as  previously  amended  and  re- 
enacted  by  chapter  117,  Acts  1872-73,  there 
is  no  statute  forfeiting  tracts  of  land  of  less 
than  1,000  acres  in  quantity  for  nonentry  on 
the  land  books.  We  can  hardly  think  coun- 
sel is  serious  in  this  contention,  notwith- 
standing he  has  devoted  a  considerable  por- 
tion of  his  brief  to  a  discussion  of  this  point 
If  such  is  the  state  of  our  law,  we  must  ad- 
mit a  surprise  to  find  it  so.  But  we  do  not 
think  counsel  has  correctly  interpreted  the 
statute.  He  argues,  and  with  much  appar- 
ent plausibility,  that  by  the  use  of  the  word 
"since"  in  that  portion  of  section  39  of  the 
act  of  1882  relating  to  the  forfeiture  of 
small  tracts  of  land,  which  reads  as  fol- 
lows: "And  when  for  any  five  successive 
years  since  the  ninth  day  of  April  one  thou- 
sand eight  hundred  and  seventy  three,  the 
owner  of  any  tract  or  lot  of  land,  less  in 
quantity  than  one  thousand  acres,"  etc. — In- 
stead of  the  word  "after"  as  used  in  the 
corresponding  provision  in  section  39  of 
chapter  117  of  the  Acta  of  1872-73,  the  Legis- 
lature intended  to  limit  the  time  when  the 
forfeiture  for  nonentry  of  such  smaller  tracts 
should  occur  to  the  time  between  April  9, 
1873,  and  18S2.  This  position,  we  think,  is 
wholly  untenable.  The  act  of  1872-73  was 
the  first  act  passed  by  the  Legislature  after 
the  sdoptlon  of  the  Constitution  of  1872, 
which,  by  section  6,  art  13  (Code  1906,  p. 
Ixzxv),  provided  for  the  forfeiting  of  tracts 
•f  1,000  acres,  or  more,  for  failure  to  enter 


them  on  the  land  books  for  any  five  suoces- 
slve  years  after  the  year  1SC9.  This  stat- 
ute was  designed  to  put  into  operation  this 
constitutional  provision,  and,  so  far  as  the 
act  relates  to  larger  tracts  of  land,  it  adopts 
the  exact  language  of  the  Constitution.  But 
the  Legislature  thought  it  wise  to  provide, 
also,  for  forfeiting  tracts  of  land  of  less  than 
1,000  acres,  concerning  wtiich  the  Constitu- 
tion was  silent,  but  it  did  not  wish  to  make 
this  portion  of  the  act  retroactive,  as  it  had 
done  in  regard  to  larger  tracts,  in  order  to 
cover  the  time  embraced  in  said  section  of 
the  Constitution ;  hence  it  made  the  part  of 
the  act  relating  to  small  tracts  to  read  as 
follows:  "And  when  for  any  five  successive 
years  after  the  passage  of  this  act,"  etc. 
The  word  "after,"  as  here  used,  of  course, 
refers  to  all  future  time  from  the  passage  of 
the  act,  which  was  April  9,  1873.  And  this 
court  has  held  that  the  provision  in  the  Con- 
stitution in  regard  to  forfeiting  larger  tracts 
created  no  inhibition  upon  the  Legislature  in 
relation  to  the  forfeiting  of  smaller  tracts. 
State  V.  Swann,  46  W.  Va.  128,  33  S.  E.  89. 
When  the  Legislature  came  to  re-enact  this 
statute  in  1882,  it  made  that  portion  of  sec- 
tion 39,  forfeiting  smaller  tracts,  read  as 
follows:  "And  when  for  any  five  successive 
years  since  the  ninth  day  of  April  one  thou- 
sand eight  hundred  and  seventy  three,"  etc. 
The'  9th  day  of  April,  1873,  was  the  date 
when  the  first  act  took  effect,  and  the  amend- 
ment was  intended  to  be  bdth  retroactive 
and  prospective — retroactive  so  as  to  em- 
brace the  time  between  the  9th  of  April, 
1873,  and  the  passage  of  the  amended  act, 
and  prospective  so  as  to  include  all  future 
time.  It  was  not  the  intention  of  the  Legis- 
lature by  using  the  word  "since"  in  the 
amendment  to  abolish  the  forfeiture  of  small- 
er tracts  after  that  time,  as  counsel  con- 
tends; but  its  purpose  was  to  preserve  the 
force  of  the  act  from  the  time  of  its  passage 
in  1873  until  its  re-enactment  in  1882,  and  al- 
so to  make  it  apply  to  all  time  in  the  fu- 
ture. The  word  "since"  is  not  always  lim- 
ited in  meaning  to  the  time  between  the  pres- 
ent and  a  certain  past  event,  or  to  a  space 
of  time  between  two  certain  past  events.  It 
sometimes  reaches  beyond  the  present  and 
embraces  future  time.  When  used  as  a  prep- 
osition, as  is  the  case  in  the  phraseology  of 
the  statute,  Its  definition  as  given  by  the 
Standard  Dictionary  is  as  follows:  "During 
or  within  the  time  after;  ever  after,  or  at 
a  time  after;  from  and  after  the  time,  oc- 
currence, or  existence  of."  As  used  in  the 
act  of  1882,  it  means  all  time  after  April  9, 
1873.  In  the  following  cases  the  word 
"since,"  as  used  in  certain  statutes  to  define 
their  duration,  has  been  construed  by  the 
courts  to  include  time  after  the  passage  of 
the  act:  Jones  v.  Bank,  79  Me.  191,  9  AU. 
22;  Roland  Park  Co.  T.  State,  80  Md.  448^ 
31  AtL  298. 

The  decree  complained  of  will  be  reversed, 
and  a  decree  will  be  entered  by  this  court 
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sustaining  the  exceptions  taken  to  the  com- 
missioner's report  by  apiiellants,  and  dismisB- 
Ing  tlie  state's  petition,  so  far  as  it  relates 
to  the  tract  of  100  acres  of  land  in  question, 
and  also  dismissing  the  bUl  of  J.  M..  Rich- 
ards and  the  amended  bill  of  said  Richards, 
li.  E.  Poteet,  and  E.  L.  Nuckols,  with  costs 
to  appellants  against  said  Richards,  Poteet, 
and  Nuckols  in  tills  conrt,  and  also  their 
costs  accruing  in  the  court  below,  since  the 
22d  day  of  April,  19(^ 

(«8  W.  Va.  176) 

STALNAKER  t.  JANES. 

<SnpTeme  Court  of  Appeals  of  West  Virginia. 

Not.  15,  1910.) 

(Syllabut  ly  the  Court.) 

1.  CoBPOBATions    (SS    IIT,    120*)— Sale    of 
Stock— Wabbantt— Rescission—  Gbounds. 

An  expression  of  opinion  by  the  seller  of 
■hares  of  non  dividend  bearing  stock  in  a 
mining  corporation,  as  to  what  dividends  it 
will  pav  and  the  time  of  payment  thereof,  ac- 
companied by  the  general  and  indefinite  state- 
ment that  he  had  "inside  information,"  does 
not  constitute  a  warranty,  nor  ground  for  re- 
scission of  the  contract  on  the  failure  of  the 
corporation  to  pay  dividends  on  the  stock  with- 
in the  time  specified. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent^.  Dig.  §{  495,  504,  606;    Dec.  Dig.  {{  117, 

2.  Sau»  (S38*>—Rksoi8Sion— Gbounds— Mis- 

BEPRESENTATION      OF     FACTS      NOT      BEUED 

Upon. 

A  misrepresentation  of  fact  made  in  the 
negotiation  of  a  sale  of  personal  property,  not 
relied  upon  by  the  purchaser,  constitutes  no 
ground  tor  rescission. 

[Ed.  Notes.— For  other  cases,  see  Sales,  Gent. 
Dig.  S  74;  Dec.  Dig.  {  38.*] 
8.  Depositions  (8  94*) — Sttfticienct- Refus- 
al OY  Witness  to  Answeb  Questions  of 
DouBTFUi,  Relevancy  and  Mateeiaxitt. 
The  deposition  of  a  p€irty  to  a  cause,  ex- 
amined as  a  witness,  cannot  be  rejected  merely 
because  of  his  refusal  to  answer  questions,  the 
relevancy  and  materiality  of  the  subject-matter 
of  which  are  doubtful,  when  no  process  to 
compel  him  to  answer  tne  same  has  been  taken 
or  applied  for.  By  submitting  bis  cause,  with- 
out having  so  tested  the  propriety  of  the  ques/- 
tions,  the  opposite  party  waives  the  failure 
of  duty  on  the  part  of  the  witness,  if  any 
there   was. 

[Ed.  Note.— Fbr  other  cases,  see  Depositions, 
Cent.  Dig.  §8  629-075 ;    Dec.  Dig.  §  W.»] 

4.  Appeal  and  Ebrob  (§  926*)— Assignments 
of     Error — Review— Pbesumption— Suffi- 
ciency of  Notice  of  Taking  Deposition. 
An  assignment  of  error,  founded  upon  the 
overruling  of  an  objection  to  the  reading  of  a 
deposition  on  the  ground  of  insufficiency  of  the 
notice  in  respect  to  the  time  and  place  of  the 
taking  of  the  same,  which  objection  admits  no- 
tice thereof  and  is  also  opposed  by  record  evi- 
dence thereof,  is  untenable  in  the  absence   of 
proof  of  uncertainty  in  respect  to  the  time  and 
place,  shown   by   production  of  a  copy  of  the 
notice  or  otherwise;   it  being  preanmc^  that  its 
terms  were  reasonably  certain. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  {  3747;    Dec  Dig.  |  926.*] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 


Action  by  Albert  A.  Stalnaker  against 
William  Janes.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Wm.  T.  George  and  J.  Blackburn  Ware, 
for  appellant    Fred  O.  Blue,  for  appellee. 

POFFENBARGER,  J.  Albert  A.  Stal- 
naker complains  of  a  decree  of  the  circuit 
court  of  Barbour  county,  dismissing  his  bill, 
praying  rescission  of  a  contract  of  sale  of 
shares  of  stock  in  a  mining  corporation, 
made  to  him  by  William  Janes,  the  defend- 
ant, and  a  decree  for  the  sum  of  $1,500,  the 
amount  paid  for  said  shares. 

This  relief  is  sought  on  the  ground  of 
fraud,  and  certain  facts  are  set  forth  which, 
it  is  urged,  make  out  a  case  of  rescission  on 
that  ground.  These  are  substantially  as 
follows:  Under  an  option,  given  to  Janes, 
plaintiff  bad  sold  the  coal  under  bis  land 
for  $2,400.  Afl  soon  as  be  came  into  posses- 
sion of  this  money,  Janes  induced  him  to 
buy  10  shares  of  the  capital  stock  in  a  cor- 
poration, known  as  the  Chesterfield  Heights 
Corporation,  for  $1,000,  by  making  extrava- 
gant and  unreasonable  statements  concern- 
ing Its  value.  This  transaction  having  been 
completed,  Janes  induced  him  to  take  5,000 
shares  of  the  capital  stock  of  the  Ures  Con- 
solidated Mining  Company,  whose  principal 
office  was  In  the  city  of  Chicago  and  its 
mines  in  the  Republic  of  Mexico.  In  effect- 
ing this  sale,  Janes  represented  that  certain 
other  persons  were  Interested  with  him  in 
the  sales  of  the  stock,  under  an  agreement 
that  none  should  be  sold  for  less  than  3&% 
cents  per  share;  but,  out  of  alleged  friend- 
ship and  personal  regard  for  the  plaintiff, 
be  offered  it  to  him  for  30  cents  per  share, 
and  took  his  check  at  the  higher  rate  of  33% 
cents  and  then  refunded  the  difference  of 
$166.66.  In  this  connection,  he  professed 
great  friendship  for  the  plaintiff,  on  which 
ground  be  justified  himself  in  deceiving  his 
associates  and  selling  exactly  at  cost,  at  the 
same  time  representing  himself  to  be  In  pos- 
session of  "inside  information"  concerning 
the  value  of  the  stock.  Upon  information 
and  belief.  It  Is  alleged  that  the  Ures  con- 
solidated stock  sold  by  Janes  and  his  asso- 
ciates in  Barboar  county  had  been  purchased 
by  one  Hawes  at  the  rate  of  four  cents  per 
share,  and  he  sold  it  to  Janes  and  others  at 
a  small  advance.  Plaintiff  bought  his  stock 
some  time  in  the  year  1904,  and  brought 
this  suit  In  1906.  All  allegations  of  fraud 
and  misrepresentation  are  denied  In  the  an- 
swer. The  answer  also  denies  that  the  re- 
spondent sought  the  plaintiff  and  asked  him 
to  buy  the  stock,  and  avers,  on  the  contrary, 
that  plaintiff  sought  him  and  offered  to  buy 
stock.  He  also  denies  having  represented 
the  stock  to  have  cost  30  cents  per  share.  It 
Is  also  denied  that  this  stock  was  procured 
from  Hawes.  It  also  sets  up  by  way  of  es- 
toppel a  confirmation  of  the  contract  by  a 
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refusal  on  tbe  part  of  the  plalntUT  to  sell 
the  stock  back  to  the  defendant  at  the  price 
paid  therefore.  It  Is  said  an  allegation  to 
the  effect  that  the  defendant  was  engaged 
In  the  huslness  of  making  fraudulent  sales 
of  corporate  stocks  in  said  county  Is  not  de- 
nied, but  this  statement  Is  erroneous.  It  is 
denied. 

Authority  Is  invoked  for  the  proposition 
that  a  false  representation  that  a  sale  of 
corporate  stocks  is  made  at  cost  Is  ground 
for  rescission ;  but  the  defendant  swears  the 
cost  of  the  8to<^  was  nerer  mentioned  in  the 
negotiations  for  sale,  and  there  is  nothing 
in  the  record  that  can  be  regarded  as  de- 
cislTely  settling  the  question  of  veracity  be- 
tween these  two  men.  This  Is  also  true  of 
the  alleged  representation  as  to  personal 
knowledge  of  the  company's  affairs  or  the 
value  of  its  mines.  Janes  denies  having 
made  It.  "Inside  information"  is  a  very  in- 
definite expression  anyhow,  not  necessarily 
signifying  knowledge  of  spedflc  facts.  It 
is  not  pretended  that  Janes  represented 
himself  as  having  seen  or  Inspected  the  com- 
pany's mines,  or  gone  over  its  books.  Both 
of  these  parties  resided  in  Barbour  county, 
and  each  probably  knew  the  other  had  no 
personal  knowledge  of  the  condition  or  value 
of  the  mines.  Another  alleged  representa- 
tion upon  which  tlie  plaintiff  says  be  relied 
is  that  the  stock  would  pay  a  dividend  in  sis 
months.  As  Janes  was  then  a  stockholder, 
it  is  Insisted,  upon  the  authority  of  Grim  et 
«1.  T.  Byrd,  82  Grat  (Va.)  293,  that  failure 
of  such  an  assurance  or  prediction  by  him 
constitutes  fraud.  That  case  wholly  falls  tb 
sustain  this  proposition.  The  expression  of 
opinion  In  it  was  accompanied  by  many  false 
representations,  concerning  specific  material 
facts,  bearing  on  the  question  of  the  value 
of  the  stocks,  such  as  the  Indebtedness  of 
the  company  and  its  earnings  for  past  years. 
These  false  representations  were  made  to  in- 
duce belief  that  the  stock  would  pay  divi- 
dends within  the  time  specified.  Being  false, 
it  followed  that  the  expression  of  the  opin- 
ion itself  was  known  to  be  a  falsehood.  We 
have  nothing  of  that  kind  here.  If*  Janes 
said  what  Is  Imputed  to  him,  concerning  divi- 
dends, it  was  a  mere  expression  of  opinion, 
unaccompanied  by  any  false  statement  about 
the  resources  or  liabilities  of  the  company.  , 

An  effort  Is  made  to  prove  the  defendant 
and  others  guilty  of  having  carried  on  a 
sort  of  conspiracy  to  defraud  the  farmers  of 
Barbour  county  by  selling  them  worthless 
corporate  stocks,  and  several  companies  In 
which  they  sold  shares  are  mentioned.  But 
there  is  no  proof  that  these  sales  were  fraud- 
ulent For  all  that  appears,  these  companies 
had  a  bona  fide  existence  and  were  not  in 
any  sense  fictitious.  That  they  fell  short  of 
the  expectations  of  the  stockholders  in  their 
results  is  no  evidence  of  fraud.  There  were 
expressions  of  opinion  as  to  the  value  of 
these  stocks  and  the  probability  of  dividends, 
but  no  misrepresentations  as  to  specific  facts. 


While  Janes  was  negotiating  a  sale  of  some 
of  the  stock  of  the  Chesterfield  Heights  Com- 
pany, S.  A.  Moore  came  Into  the  room,  hold- 
ing in  his  hand  what  appeared  to  be  a  tel- 
egram, and  saying  it  was  an  order  to  sell 
no  more  of  that  stock,  because  some  person, 
not  named,  desired  all  of  it;  and  Janes 
thereupon  vigorously  declared  the  gentlemen 
he  was  then  negotiating  with  were  his 
friends  to  whom  he  had  promised  the  stock 
and  they  should  have  it  On  the  advice  of 
his  counsel,  Janes  declined  to  either  afl[irm 
or  deny  this  transaction,  when  a  question, 
relating  to  it,  was  propounded  to  him.  Talc* 
Ing  this  circumstance  as  proven,  there  Is  no 
evidence  that  Moore  did  not  have  just  such 
a  telegram  as  he  said  he  had,  or  that,  if  ha 
did,  it  was  not  genuine.  Nor  did  this  trans- 
action have  any  connection  with  the  one  be- 
tween the  plaintiff  and  Janes.  He  was  not 
a  party  to  it.  A  similar  fraud,  perpetrated 
upon  other  persons  about  the  same  time.  In 
respect  to  sales  of  property,  Is  evidence  of 
fraud  between  the  parties  to  a  particular 
sale,  alleged  to  be  fraudulent;  but  it  must 
be  shown  to  be  fraudulent  No  fraudulent 
sale  to  anybody  has  been  shown  by  the  ev- 
idence. 

That  no  guaranty  of  dividends  in  six 
months  was  relied  upon  or  considered  as  the 
main  Inducement  to  the  Investment  Is  shown 
by  the  conduct  of  complainant  himself.  He 
gave  bis  check- for  the  stock  September  17, 
1904.  This  check  was  not  cashed  until  Jan- 
uary' 13,  1905,  about  four  months  later.  Had 
he  been  dissatisfied,  he  could  have  ordered 
the  bank  not  to  pay  the  check,  and  thus 
kept  the  money  in  his  own  hands,  while  liti- 
gating the  question  of  fraud.  In  January  or 
February,  1906,  he  bought  an  additional  100 
shares  of  the  same  stock  from  another  man 
at  60  cents.  This  occurred  more  than  a  year 
after  the  first  purchase,  and  no  dividends 
bad  ever  been  seen  or  suggested  as  a  reality. 
A  plain  inference  of  nonreliance  upon  such 
a  guaranty  or  expectation  arises  from  It 
In  February,  190G,  Janes  took  back  com- 
plainant's Chesterfield  Heights  shares  at 
one-half  what  he  said  he  paid  for  them  and 
offered  to  take  back  the  mining  stock  at 
what  he  had  received  for  it;  but  complain- 
ant refused  to  let  him  have  It,  asking  a 
profit  of  $!KX)  on  the  resale.  He  says  he  was 
Induced  to  hold  it  by  representations  of  con- 
federates of  Janes  to  the  effect  that  a  re- 
scission would  be  a  great  sacrifice.  Janes 
swears  his  offer  was  made  in  good  faith.  A 
representative  of  the  company  was  then  sel- 
ling the  same  stock  at  60  cents  per  shares 
and  complainant  bought  some  of  him  at 
that  price.  Hence  it  is  quite  probable  that 
the  latter  determined  the  question  of  value 
for  himself.  If  these  people  did  insist  upon 
his  retention  of  the  stock,  he  proves  no  mis- 
representations as  to  material  facts  made  to 
induce  him  to  decline  the  offer.  The  maps, 
pictures,  and  other  things,  relating  to  the 


Digitized  byLjOOQlC 


W.Va.) 


STALNAEER  ▼.  JANES. 


(>53 


mine  and  Its  products,  exhibited  or  exposed 
to  induce  belief  In  the  value  of  the  stock, 
are  not  shown  to  have  been  fictitious  or  false 
In  any  respect.  The  disappointment  arises 
solely  from  the  failure  of  the  enterprise.  At 
the  time  of  the  rejection  of  the  offer  of  re- 
purchase, Stalnaker  knew  as  much  about 
the  character  of  the  representations  made  to 
him,  in  the  negotiations  of  the  sale  of  stock, 
as  he  knows  now,  and,  thus  informed,  he 
dected  to  keep  it  This  works  an  estoppel. 
Button  V.  Dewing,  42  W.  Va.  691,  26  S.  E. 
197. 

A  relation  ot  confidence^  placing  the  par- 
ties on  an  unequal  footing,  and  casting  upon 
the  defendant  the  burden  of  showing  good 
faith  on  Ills  part,  in  the  transaction,  is  said 
to  arise  out  of  the  facts  that  the  latter  was 
an  attorney  at  law  and  a  holder  of  stock  In 
the  company  and  gave  assurances  of  personal 
friendship  in  the  course  of  the  negotiation  of 
the  sale;  but  no  authority  is  cited  for  the 
proposition,  and  we  are  not  aware  of  any. 
Such  a  relation  generally  rests  upon  some 
contractual  obligation,  duty,  or  right,  not  a 
mere  difference  between  the  parties  in  re- 
spect to  capacity  or  ability,  natural  or  ac- 
quired. The  addition  of  mere  assurances  of 
personal  friendship  Is  wholly  Insufficient  to 
convert  this  difference  In  business  capacity 
Into  a  confidential  relation.  The  complain- 
ant was  not  under  the  control  of  the  defend- 
ant In  respect  to  his  person  or  property. 
The.  latter  was  in  no  sense  bis  trustee,  and 
he  was  under  no  disability  of  any  kind. 
There  is  no  suggestion  of  mental  Incompe- 
ten(7  on  his  part  or  of  undue  Influence  on 
the  part  of  the  defendant  That  the  latter 
was  a  stockholder  of  the  corporation  was  a 
fact  wholly  foreign  to  the  transaction  be- 
tween the  parties  and  Independent  of  it 
They  dealt  with  each  other  at  arm's  length, 
and  the  only  inquiry  Is  whether  the  purchase 
was  Induced  by  false  representations  as  to 
material  facts.  From  that  point  of  view,  we 
have  analyzed  and  discussed  the  evidence 
and  are'  of  the  opinion  that  none  have  been 
established. 

To  sustain  his  defense,  Janes  filed  the  dep- 
ositions of  himself  and  Floyd  Davis,  the 
company's  mining  engineer,  residing  In  the 
state  of  Iowa.  Objection  to  the  reading  of 
each  of  these  was  made.  The  exception  to 
the  former  was  based  upon  the  refusal  of 
the  witness  to  disclose  the  names  of  persons 
to  whom  he  had  sold  shares  of  stock  in  cor- 
porations in  Barbour  county,  other  than  the 
complainant,  and  affirm  or  deny  certain  al- 
leged incidents  of  the  negotiation  of  certain 
sales,  known  to  have  been  made.  On  the  re- 
fusal of  the  witness  to  answer  the  last  of 
these  questions,  the  compalnant  gave  notice 
of  bis  intention  to  object  to  the  reading  of 
the  deposition  and  refused  to  cross-examine 
him  further.  The  deposition  of  Davis  was 
objected  to  on  account  of  alleged  insufficien- 
cy of  the  notice  to  take  the  same,  In  respect 
to  time  and  place  and  the  name  of  the  no- 


tary. The  deposition  was  taken  April  9, 
1908,  in  Des  Moines,  Iowa,  the  place  of  res- 
idence of  the  witness.  No  notice  appears  in 
the  record;  but  it  shows  a  copy  of  the  in- 
terrogatories propounded  was  delivered  to 
the  attorney  for  the  complainant  on  April  3, 
1908,  which  allowed  ample  time  for  consulta- 
tion between  the  attorney  and  his  client  and 
the  making  of  the  trip  to  Des  Moines.  The 
exceptions  admit  notice  of  time  and  place, 
but  deny  its  sufficiency,  and  the  caption  says 
the  deposition  was  taken  pursuant  to  notice. 
The  letter  of  instructions  to  the  notary  pub- 
lic refers  to  a  notice  to  take  depositions  at 
the  office  of  Dr.  Floyd  Davis,  Iowa  Loan  & 
Trust  Building,  city  of  Des  Moines,  on  the 
9th  day  of  April,  1908,  as  being  Inclosed 
therewith,  and  the  deposition  was  taken  at 
the  office  of  Davis. 

The  exception  to  the  deposition  of  Janes 
was  properly  overruled.  He  did  not  arbi- 
trarily refuse  to  answer  any  questions.  As 
the  questions  related  to  transactions  between 
blm  and  "persons  other  than  the  complainant 
and  in  which  he  was  not  concerned,  the  wit- 
ness had  the  right  to  take  the  opinion  of  the 
court  upon  the.  question  of  their  relevancy 
and  materiality,  and  the  remedy  of  the  com- 
plainant. If  he  desired  the  answers,  was  an 
application  to  the  court  for  process  to  ob- 
tain them.~  Any  other  rule  on  this  subject 
would  enable  one  party  to  take  the  other  by 
surprise.  It  being  easily  practicable  to  have 
such  questions  settled  before  submission, 
that  should  be  done  In  the  Interest  of  fair- 
ness and  Justice.  Courts  of  equity,  above 
all  others,  should  abstain  from  the  establish- 
ment of  rules  likely  to  work  surprise,  hard- 
ship, and  injustice.  By  submitting  his  cause 
without  having  tested  the  propriety  of  the 
questions  and  relevancy  and  materiality  of 
the  subject-matter  thereof,  the  complain- 
ant waived  the  failure  of  duty  on  the  part 
of  the  witness,  if  any  there  was.  Fels  t. 
Raymond,  139  Mass.  100,  28  N.  B.  691 ;  Coop- 
er V.  Central  Railroad,  44  Iowa,  134;  McNa- 
mara  v.  Ellis,  14  Ind.  516. 

None  of  the  recitals  of  the  record,  con- 
cerning notice  of  the  taking  of  the  deposi- 
tion of  Davis,  are  in  any  way  contradicted 
01^  disputed.  They  prove  specification  of 
time  and  place,  but  not  the  manner  thereof. 
If  there  was  any  ambiguity  or  indefinlteness, 
respecting  either,  it  Is  not  disclosed.  Ad- 
mitting there  was  such  notice,  and  denying 
only  its  sufficiency,  the  complainant  should 
have  caused  a  copy  thereof  to  be  brought  up 
as  a  part  of  the  transcript,  to  enable  the 
court  to  see  whether  Its  terms  were  mis- 
leading. The  facts  disclosed  by  the  record, 
as  it  appears  here,  cast  upon  him  the  bur- 
den of  producing  the  notice  Itself  or  some 
other  evidence  to  prove  its  insufficiency. 
Though  not  there  stated  in  terms,  this  prin- 
ciple was  observed  In  Bowyer  t.  Knapp  et 
al.,  15  W.  Va.  277.  The  sheriff  had  given 
the  party  a  misleading  copy  of  the  notice. 
This  copy  was  introduced  to  show  its  terms 
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and  character.  Notice  being  admitted,  and 
only  its  sufficiency  questioned,  the  presump- 
tion Is  that  Its  terms  were  reasonably  cer- 
tain, and  nothing  more  is  required.  Onr 
statute,  unlike  those  of  some  other  states, 
requires  only  reasonable  notice  of  the  time 
and  place  of  the  taking  of  depositions.  Sec- 
tion 35,  c.  130,  Code  1906.  It  does  not  re- 
quire specification  or  disclosure  of  the  name 
of  the  officer  before  whom  a  deposition  Is  to 
be  taken.  We  are  therefore  of  the  opinion 
that  the  exception  to  the  deposition  of  Davis 
was  properly  overruled. 

Upon  fhe  principles  and  conclusions  above 
stated,  the  decree  will  be  affirmed. 

(68  W.  Va.  152) 

THOMAS  ▼.  HIGGS  et  at 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1910.) 

(ByUaiva  ly  the  Court.) 

1.  Statutes  (|  2C4*)— Limitation  of  Actions 
(f  6*)— CoNSTBucnoN— Retbospectivb  Ef- 
fect. 

_  The  general  rule  is  that  statutes  are,  prima 
facie,  to  be  construed  as  prospective  and  not 
retrospective  in  operation. 

[Ed.  Note.— For  other  cns*s,  see  Statutes. 
Cent  Dig.  J  345;  Dec.  DiK.  i  2(14  ;•  Limitation 
of  Actions,  Cent.  Dig.  {$  l(J-,'!l ;  Uec.  Dig.  g  6.*] 

2.  Statutes  (f  264*)— LmrrATioN  of  Actions 

(i     6*)— OORSIBOCTXON— RETBOSBEOTVE     EF- 
FECT. 

This  rule  is  applicable  to  statutes  remedial 
in  nature,  and  applies  also  to  statutes  of  limita- 
tion, unless  by  express  command  or  by  neces- 
sary and  unavoidable  Implication  a  different 
construction    is   required. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  EH?.  «  34.5:  Dec.  Dig.  8  2(14:*  Limitation 
of  Actions,  Cent  Dig.  {§  1(5-31 ;  Dec.  Dig.  {  6.*] 

3.  Justices  of  the  Peace  (S  64*)— EJxecution. 

Chapter  45,  Acts  of  1897,  amending  sec- 
tion 131,  c.  50,  Code  1891,  giving  ten  years  in- 
stead of  three  years  from  the  date  of  the  entry 
of  a  Judgment  of  a  justice,  or  the  date  of  the 
last  execution  thereon,  within  which  execution 
may  issue,  does  not  apply  to  judgments  of  jus- 
tices of  the  peace  then  dormant  for  want  of 
execution  thereon  within  three  years  from  the 
date  of  entry  thereof. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  64.*] 

4.  Justices  of  the  Peace  (§  64*)— Execution. 

The  61ing  in  the  cleric's  office  of  a  circuit 
court  on  July  3,  1901,  of  the  transcript  of  the 
judgment  of  a  justice  pronounced  December  14, 
1893,  and  on  which  no  execution  had  previously 
been  Issued,  and  causing  execution  to  be  then 
issued  thereon  by  such  clerk,  was  unlawful,  and 
did  not,  by  virtue  of  the  amendment  of  1897  of 
said  section  131,  c.  50,  Code,  or  otherwise,  oper- 
ate to  revive  said  judgment  or  thereby  make  it 
the  judgment  of  said  court,  as  of  that  date,  or 
so  as  to  tix  a  new  date  from  which  the  statute 
of  limitations  should  begin  to  run. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  64.*] 

(Additinnal  Syllabus  by  Editorial  Staff.) 
B.  Judgment  (§  80(3*)— Scibe  Facias  to  Re- 
vive Judgment— Defenses— LiiaTATioNs. 
The  statute  of  limitations  is  a  good  defense 
to  a  writ  of  scire  facias  to  revive  a  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §f  1003-1(>07;    Dec.  Dig.  |  8M.*} 


Error  from  Circuit  Court,  Kanawha 
County. 

Action  by  J.  O.  Thomas,  adminlstnttor  of 
one  Stockton,  against  John  Hlggs  and  A.  CL 
Calderwood.  Judgment  for  plaintiff,  and 
defendant  Calderwood  brings  error.  Revers- 
ed and  rendered. 

Payne  &  Payne,  for  plaintiff  In  error.  J. 
W.  Kennedy  and  Morgan  Owen,  for  defend- 
ant in  error. 

MILLER,  J.  A  writ  of  scire  facias  sum- 
moned defendants  to  show  cause,  If  any  they 
(X>uld,  why  the  Judgment  of  a  Justice,  in  fa- 
vor of  Smith  &  Stockton  against  John  Hlggs 
and  Andrew  Calderwood,  partners  as  Hlggs  & 
Calderwood,  rendered  December  14,  1803,  for 
the  sum  of  $257.74,  with  Interest  and  costs, 
should  not  be  revived  and  execution  issued 
thereon,  in  favor  of  J.  C.  Thomas,  adminis- 
trator of  the  said  Stockton,  deceased,  the  last 
survivor  of  said  copartnership  of  Smith  & 
Stockton,  against  the  said  defendants,  Hlggs 
&  Calderwood. 

The  judgment  below  was  that  the  Judg- 
ment be  revived,  and  that  execution  thereon 
do  issue  according  to  the  writ,  against  A.  G. 
Calderwood,  the  only  defendant  served,  and 
he  has  brought  the  case  here  on  writ  of  er- 
ror. 

It  Is  shown,  indeed  conceded,  that  no  exe- 
cution had  ever  jssued  on  said  Judgment 
within  three  years  from  the  dcte  of  entry 
thereof,  pursuant  to  section  131,  c.  50,  Code 
1891,  as  that  section  stood  prior  to  the  amend- 
ment thereof  by  chapter  45;  Acts  of  1897. 
Before  the  amendment  execution  might  Issue 
on  the  Judgment  of  a  Justice  "at  any  time 
within  three  years  from  the  entry  of  the 
Judgment  or  the  date  of  the  last  execution 
Issued  thereon,  or  if  the  Judgment  be  revived, 
from  the  date  of  such  revival."  As  amended, 
the  statute  now  rendd,  ''at  any  time  within 
ten  years  from  the  entry  of  the  Judgment  or 
the  date  of  the  last  execution  Issued  thereon, 
or  if  the  Judgment  be  revived,  from  the  date 
of  such  revival." 

Prior  to  the  Judgment  appealed  from  there 
had  never  been  any  revival  of  the  Judgment 
of  the  Justice.  Support  of  the  Judgment  be- 
low Is  predicated  on  several  grounds  or  theo- 
ries. 

First,  It  Is  claimed  that  although  at  the 
date  of  the  amendment  in  1897,  of  said  sec- 
tion 131,  c.  50,  of  the  Code,  more  than  three 
years  had  elapsed  after  the  entry  of  the 
Judgment,  without  execution  thereon,  or  re- 
vival thereof,  nevertheless,  as  said  amend- 
ment relates  to  the  remedy,  and  action  there- 
on, or  scire  facias  to  revive  the  Judgment 
not  then  being  barred,  the  amendment  operat- 
ed retrospectively  to  enlarge  and  extend  the 
remedy  by  execution  without  revival  to  ten 
in  place  of  three  years,  and  that  the  filing 
of  the  transcript  of  the  Judgment  In  the  office 
of  the  clerk  of  the  circuit  court,  and  causing 
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execntion  to  Issue  tbereon  on  July  3,  1901, 
pursuant  to  section  118  of  said  chapter  50, 
Code  1906,  stayed  tbe  running  of  the  statute 
of  limitations,  and  fixed  a  new  date  from 
which  to  count  time  against  the  right  to 
have  other  executions  on  the  judgment  or  to 
revive  the  same  by  suit  or  scire  facias. 

Second,  it  is  affirmed  that  as  the  statute 
fixed  no  time,  within  ten  years  from  the  date 
thereof,  for  filing  in  the  clerk's  office,  of  the 
transcript  of  the  Judgment  of  a  Justice,  such 
Judgment,  by  such  filing,  becomes  to  all  in- 
tents and  purposes  the  Judgment  of  the  cir- 
cuit court,  as  of  the  date  of  the  filing  of  the 
transcript,  on  which  execution  may  thereaft- 
er Issue,  at  any  time  within  ten  years  from 
the  date  of  the  Judgment,  whether  execution 
has  been  previously  issued  thereon  or  not, 
and  that  section  131,  c.  SO,  Code,  as  amended 
by  the  Acts  of  1897,  and  not  section  10,  c.  139, 
Code  1906,  controls  the  time  within  which, 
after  the  date  of  the  Judgment,  execution  or 
other  process  may  Issue  thereon. 

Did  chapter  45,  Acts  1897,  operate  retros- 
pectively as  claimed?  This  we  conceive  to 
be  the  pivotal  question  In  the  case.  Involved 
as  it  is  in  the  first  of  the  propositions  relied 
on.  The  general  rule  undoubtedly  is  that 
statutes  are,  prima  facie,  to  be  construed  as 
prospective  and  not  retrospective  in  opera- 
tion. Bums  V.  Hays,  44  W.  Va.  503,  30  S. 
E.  101 ;  Walker  v.  Burgess,  44  W.  Va.  599,  30 
S.  B.  99,  67  Am.  St  Rep.  775;  Maslln  v. 
Hlett,  87  W.  Va.  15,  16  S.  E.  437;  State  v. 
Mines.  38  W.  Va.  125,  134,  18  S.  B.  470; 
Fowler  v.  Lewis,  86  W.  Va.  112,  14  S.  E.  447. 
These  cases  hold  the  rule  applicable  to  stat- 
utes remedial  in  their  nature,  and  to  stat- 
utes of  limitation.  See,  also,  28  Cyc.  609.  In 
Maslln  V.  Hlett,  supra.  It  is  said,  point  2  of 
the  syllabus,  that  "Statutes  of  Ihnltatlons 
are  never  to  be  construed  retrospectively,  un- 
less such  construction  is  required  by  express 
conunand  or  by  necessary  and  unavoidable 
implication."  To  the  same  effect  Is  1  Wood 
on  Llm.  S  12,  and  Endllch,  Const.  Stat.  S  279. 
There  is  nothing  in  the  act  of  1897  command- 
ing or  necessarily  implying  that  It  is  to  have 
retrospective  force.  At  that  time  the  Judg- 
ment involved  here  had  been  dormant  several 
years.  No  execution  could  then  have  been 
Issued  thereon  by  the  Justice,  nor  could  the 
plaintiff,  after  three  years,  have  had  execu- 
tion tbereon  by  filing  a  transcript  of  the 
Judgment  in  the  clerk's  office  of  the  circuit 
court.  Bight  V.  Martin,  11  Ind.  123;  Und- 
gren  v.  Gates,  26  Kan.  135;  Brown  v.  Wus- 
koff,  118  Ind.  569,  19  N.  E.  468,  21  N.  E.  243 ; 
Williams  v.  Williams,  85  N.  C  383.  "By  the 
common  law,"  says  Freeman,  "a  plaintiff  who 
had  obtained  a  Judgment  in  a  personal  action 
was  compelled  to  attempt  to  execute  it  within 
a  year  and  a  day.  If  he  failed  to  do  so,  the 
right  to  execution  upon  that  Judgment  was 
forever  gone.  The  Judgment  remained  a 
mere  evidence  of  Indebtedness,  upon  which 
■n  action  could  be  brought"    1  Freeman  on 


Ex.  §  27.  Except  as  modified  by. statute  the 
rule  of  the  ctfmmon  law  still  prevails;  A 
plaintiff  cannot  have  execution  on  a  Judg- 
ment after  the  time  given  by  statute,  but  he 
may  have  action  or  scire  facias  until  the 
statute  of  limitations  has  barred  him  of  these 
remedies  also.    Freeman,  same  section. , 

The  foregoing  would  seem  to  be  conclu- 
sive of  the  respective  rights  of  the  parties. 
But  counsel  for  defendant  in  error  insist  on 
their  second  proposition,  namely,  that  the 
filing  of  the  transcript  of  the  Judgment  In 
the  clerk's  office  of  the  circuit  court,  under 
our  statute,  was  in  effect  the  entry  of  a  new 
Judgment.  Section  118,  c.  50,  Code  1906,  gives 
that  proceeding  no  such  operation.  The  Judg- 
ment of  the  Justice  Is  not  thereby  superseded. 
Execution  may  be  thereafter  Issued  by  the 
Justice,  and  the  money  collected  thereon. 
The  effect  of  the  statute  is  to  enlarge  the  rem- 
edy by  giving  execution,  as  If  upon  the  Judg- 
ment  of  circuit  court  Such  an  execution, 
for  example,  may  be  sent  into  another  coun- 
ty, and  on  suggestion,  a  garnishee  residing 
there  may  be  summoned  to  answer  before  the 
circuit  court  of  that  county.  Section  10,  c. 
141,  Code  1906.  Counsel  for  defendant  in  er- 
ror in  support  of  their  contention  cite  us  to 
a  number  of  decisions  from  other  states, 
among  them.  Rose  v.  Henry,  87  Hun  (N.  Y.) 
397,  citing  Klncaid  v.  Richardson,  25  Hun 
(N.  Y.)  237,  239;  Holton  v.  Schmarback,  16 
N.  D.  38,  106  N.  W.  36;  Phelps  v.  McCollam, 
10  N.  D.  636,  88  N.  W.  292 ;  Rand  &  Co.  ▼. 
Gamer,  75  Iowa,  311,  39  N.  W.  515,  and  Mc- 
Coy &  James  v.  Cox,  64  Iowa,  595,  7  N.  W. 
44.  These  decisions  are  all  controlled  by 
statutes,  most  of  them  differing  materially 
from  ours.  For  example,  the  statute  in  New 
York,  Code  Civ.  Proc.  §  382,  subd.  -7,  barred 
action  on  the  Judgment  of  a  Justice  after  six 
years.  This  statute,  according  to  New  York 
decisions,  was  deemed  to  effect  the  remedy 
by  action  on  the  Judgment  only,  and  there 
being  no  limitation  by  Code  Civ.  Proc.  S  3017, 
as  to  the  time  of  filing  a  transcript  or  dock- 
eting the  Judgment  of  a  Justice  in  the  county 
clerk's  office,  or  as  to  the  time  of  Issuing 
execution  thereon,  the  common  law  limitation 
of  twenty  years  alone  applied.  The  statute 
of  New  York  was  amended  In  1894.  Now 
the  filing  of  such  transcript  and  issue  of  exe- 
cutions is  limited  to  six  years  after  the  ren- 
dition of  the  Judgment.  This  statute  before 
and  after  the  amendment  provided  that 
thenceforth,  (after  the  filing  and  docketing 
of  the  Judgment)  the  same  "Is  deemed  a 
Judgment  of  the  county  court  of  that  county, 
and  must  'be  enforced  accordingly."  In  North 
Dakota,  a  statute  relating  to  the  filing  of  a 
transcript  and  docketing  In  the  district 
courts,  of  a  Judgment  of  a  Justice  of  the 
peace,  provides  that  "from  the  time  of  the 
docketing  thereof  it  becomes  a  Judgment  of 
such  district  court  (for  purposes  of  execu- 
tion) and  a  lien  upon  real  property."  In 
Holton  T.  Schmarback,  supra,  the  court  says: 
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"The  period  for  Issuing  district  court;  execu- 
tions Is  limited  t)y  section  5500,  Rev.  Codes 
1899,  to  10  years  from  the  entry  of  Judgment. 
As  applied  to  a  Justice  court  Judgment  this 
means  10  years  from  its  entry  by  the  Justice, 
and  not  10  years  from  the  filing  of  the  tran- 
script In  the  district  court."  This  case  Is 
really  opposed  to  the  proposition  for  which  It 
Is  cited. 

The  Iowa  cases  construe  statutes  unlike 
ours.  In  Brown  v.  Wuskoff,  supra,  on  rehear- 
ing, counsel  for  petitioner,  relying  on  these 
and  other  decisions,  contended  that  the  Hen 
on  real  estate  provided  by  the  Indiana  stat- 
ute, continued  for  the  period  of  ten  years 
from  the  date  of  the  filing  of  the  transcript 
and  docketing  of  the  Judgment  of  a  Justice 
In  the  county  clerk's  oflSce,  and  not  from  the 
date  of  the  Judgment  of  the  Justice.  The  In- 
diana court  differentiating  the  Iowa  statute 
from  the  statute  of  that  state  held  that  the 
time  should  be  counted  from  the  date  of  the 
Judgment  of  the  Justice,  and  not  from  the 
date  of  filing  the  transcript  and  docketing 
the  Judgment  in  the  county  clerk's  ofllce;  and 
that  a  sale  upon  execution  Issued  by  the 
clerk  of  the  court  more  than  ten  years  after 
the  date  of  the  entry  of  the  Judgment  by  the 
Justice  would  be  enjoined  at  the  suit  of  an 
Intervening  purchaser. 

The  case  of  Williams  y.  Williams,  supra, 
tbe  North  Carolina  case,  we  also  regard  as 
opposed  to  the  proposition  for  which  U  is 


dted.  The  statute  there  renders  tbe  Judg- 
ment of  a  Justice,  upon  Its  removal  to  the 
superior  court,  the  same  as  If  originally  pro- 
nounced In  that  court,  enforceable  by  the 
same  remedies,  and  to  be  revived  In  tbe  same 
way,  when  dormant  The  court  held  In  that 
case  that  "the  docketing  of  a  dormant  Jus- 
tice's Judgment  in  the  superior  court  does 
not  have  the  effect  of  reviving  It  but  merely 
brings  It  within  the  operation  of  the  rule 
applicable  to  original  Judgments  In  that 
court,"  and  that  "before  removal  a  new  ac- 
tion is  necessary  to  revive  It."  In  the  body 
of  the  opinion,  pertinently  to  our  case,  the 
court  says:  "In  the  present  case  five  years 
had  passed  since  the  rendition  of  the  Judg- 
ment by  the  Justice  before  Its  removal,  and 
had  it  been  at  once  removed  it  would  have 
become  dormant  even  In  the  superior  court; 
certainly  the  pjaiutlff's  delay  ought  not  to 
defeat  the  limitations  prescribed  for  the  is- 
suing of  final  process  In  both  tribunals." 

It  has  been  held  by  this  and  other  courts, 
that  the  statute  of  limitations  is  a  good  de- 
fense to  a  writ  of  scire  facias  to  revive  a 
Judgment.  Laldley  v.  Kline,  23  W.  Va.  5G5 ; 
Handy  v.  Smith,  30  W.  Va.  193.  3  S.  E.  604; 
Jones  T.  George,  80  Md.  294.  30  Atl.  635. 

Our  opinion  Is  to  reverse  the  Judgment  be- 
low, and  enter  Judgment  here  that  the  writ 
of  scire  facias  be  quashed,  and  that  tbe  de- 
fendant below,  plaintiff  in  error,  recover  his 
costs  here  and  in  the  circuit  ooort 
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(87  9.  C.  382) 

ATBR  et  al.  t.  HUGHES  et  aL 

(Supreme  Court  of  South  Carolina.     Dec.  17, 
1910.) 

1.  Pabtition  (§  94*)— Obdeb  fob  Pabtition— 
PowEB  ov  CoMMiasioNEBs— Effect. 

Where  an  order  for  partition  confers  on 
commiEaioners  the  power  to  divide  the  land  or 
assJKn  it  to  one  or  more  of  the  iwrtiea  at  a 
fixed  valuation,  or  to  recommend  a  lale,  none 
of  the  parties  may  have  the  return  of  the  com- 
missioners set  aside  and  a  sale  ordered  on  a 
mere  showine  that  a  large  number  of  persons 
differ  from  the  commissioners  as  to'  the  value 
of  the  land,  but  where  the  order  for  partition 
allows  the  commissioners  to  recommend  a  sale, 
a  party  aegrieved  by  the  valuation  and  assign- 
ment of  the  commissioners,  may  bring  the  land 
to  a  sale  by.  making  and  securing  a  bid  for  a 
material  advance  over  the  value  assessed  by  the 
commissioners. 

[Ed.  Note.— For  other  caaes,  aee  Partition, 
Dec.  Dig.  {  94.*] 

2.  Pabtition  (S  94*)— Sale*— RiaHX  to  K«- 
QuiBE  Sales. 

A  party  to  partition  who  asks  for  a  sale  of 
the  tracts  assigned  to  other  parties  must  give 
the  other  parties  the  option  to  bring  to  a  sale 
the  tract  assigned  to  him. 

[Ed.  Note:— For  other  cases,  see  Partition, 
Dec.  Dig.  i  94.*] 

S.  Banks  and  Banking  ({  99*)— Poweb  of 

Banks— Sdbettship. 

A  bank  has  no  power  to  make  a  guaranty 
except  for  the  protection  of  its  own  rights,  or 
as  an  incident  to  the  transaction  of  its  own 
business,  unless  specially  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  236 ;  Dec.  Dig.  |  99.*] 

4.  PABTmoN  (S  94*)  —  Sxtpulations  —  Con- 

CLUSIVENESS. 

Where  the  parties  to  partition  agreed  that 
the  commissioners  should  make  a  division  of  the 
land  between  the  parties,  none  of  them  could 
assail  the  action  of  the  commissioners,  except 
on  the  ground  that  they  did  not  exercise  their 
honest  judgment, 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  94.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Ernest  Gary,  Judge. 

Action  by  Mrs.  Carrie  Ayer  and  others 
against  W.  F.  Hughes  and  others.  From  an 
order  overmling  exceptions  to  the  report  of 
the  commissioners  appointed  to  make  a  par- 
tition and  dirislon,  and  confirming  the  report 
of  the  commissioners,  certain  defendants  ap- 
peal.   Affirmed. 

J.  Aldrlch  Wyman,  for  appellants.  J.  P. 
Carter,  for  respondents. 

WOODS,  J.  In  this  action  for  partition 
the  appellants  P.  K.  Hughes  and  Savilla 
Hughes  excepted  to  the  report  of  the  commis- 
sioners, and  sought  to  have  sold  the  land  as- 
signed to  the  other  parties  in  Interest,  al- 
leging that  the  portions  of  land  assigned  to 
themselves  had  been  greatly  overvalued.  In 
the  complaint  the  plaintiffs  demanded  that 
the  land  be  partitioned  lu  kind,  while  the  de- 
fendant P.  K.  Hughes  in  his  answer  demand- 
ed a  sale  of  the  land  and  a  division  of  the 
proceeds.     Other  issues  were  made  in  the 


pleadings  with  respect  to  a  mortgage  on  the 
interests  of  some  of  the  parties  held  by  P. 
K.  Hughes.  All  these  differences  between 
the  parties  were  Anally  adjusted  by  an  order 
for  partition,  consented  to  by  all  concerned, 
in  which  It  was  specially  provided  that  there 
should  be  an  actual  division  of  the  land  made 
by  commissioners,  to  be  binding  on  all  par- 
ties, as  follows:  "It  shall  be  the  duty  of  the 
commissioners  In  making  said  partition  and 
division  to  first  make  a  survey  of  the  entire 
tract  of  land  and  fix  the  value  thereon,  then 
partition  and  divide  said  lands  in  the  man- 
ner following:  That  portion  of  the  said  tract 
of  land  where  the  late  Mrs.  Olivia  E.  Hughes 
resided,  In  the  northeast  portion,  so  as  to  in- 
clude the  buildings  thereon,  they  shall  cut 
off  for  the  said  P.  K.  Hughes  such  of  said 
tract  as  will  equal  In  value,  flve-eieventha 
of  the  whole  tract,  taking  into  consideration 
the  buildings  and  Improvements  thereon. 
Next,  the  commissioners  shall  cut  off  adjoin- 
ing said  tract  provided  and  cut  off  for  the 
said  P.  K.  Hughes  such  a  portion  of  said 
land  as  shall  equal  in  value  one-eleventh  of 
the  whole  tract  for  Savilla  Hughes,  defend- 
ant herein.  The  remaining  iwrtion  of  said 
land  shall  b6  divided  In  five  lots  or  tracts  so 
that  each  lot  or  tract  shall  be  equal  In  valne, 
and  shall  be  numbered  from  1  to  5,  and  a 
plat  shall  be  made  by  said  surveyor  showing 
the  entire  survey  made.  These  last  five  lots 
or  tracts  shall  be  allotted  in  the  following 
manner:'  The  numbers  of  the  lots  shall  be 
written  on  slips  of  paper  and  placed  in  a 
hat  and  drawn  out  by  a  child  that  cannot 
read  the  numbers.  The  first  drawn  shall  be 
allotted  to  Mrs.  Carrie  Ayer;  the  second  to 
Mrs.  Annie  Rentz;  third  to  Mrs.  Sallle  Smith; 
fourth  to  the  children  of  the  said  Ella 
Hughes,  deceased,  George  Folk,  Bessie  Folk, 
Hammie  Folk,  John  Folk,  and  Flossie  Folk; 
fifth  to  the  children  of  the  said  Sarah  H.  Ay- 
er, deceased,  T.  J.  Ayer,  Hattle  Hutto,  F.  C. 
Ayer,  R.  A.  Ayer,  Frank  Ayer,  and  Virginia 
Ayer.  •  •  •  And  the  work  of  these  com- 
missioners, the  partition  and  division  of  said 
lands  made  by  them,  shall  be  binding  upon 
all  the  parties  herein." 

The  commissioners,  who  were  agreed  on  by 
counsel  according  to  another  provision  of  the 
order,  found  that  the  tract  of  land  contained 
506  acres,  of  the  value  of  $6,600,  and  set 
apart  to  P.  K.  Hughes  as  his  five-elevenths 
Interest  a  tract  containing  185  acres  valued 
at  $3,000,  and  to  Savilla  Hughes,  as  her  one- 
eleventh  interest,  a  tract  of  49%  acres  valued 
at  $600.  The  remainder  of  the  land  was  di- 
vided into  a  number  of  tracts  which  were 
valued  and  set  oft  to  the  other  parties  In  In- 
terest 

In  support  of  his  contention  that  the  re- 
turn of  the  commissioners  should  be  set  aside 
as  grossly  unequal  and  unjust,  P.  K.  Hughes 
submitted  a  large  number  of  affidavits,  all 
to  the  effect  that  the  portions  of  the  land  as- 
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signed  to  him  and  to  SavUla  Hnghes  were 
worth  much  less,  and  the  pprtlons  assigned 
to  the  other  parties  were  worth  considerably 
luore  than  the  value  as  assessed  by  the  com- 
missioners. In  further  support  of  his  posi- 
tion P.  K.  Hnghes  submitted  to  the  court  the 
following  offers: 

"(1)  To  exchange  the  five  shares  which  the 
commissioners  have  cut  off  for  me,  the  said 
P.  K.  Hughes,  for  the  other  five  shares  cut 
off  by  the  commissioners  for  Mrs.  Carrie 
Ayer,  estate  of  Mrs.  Sallie  Ayer,  deceased, 
Mrs.  Sallie  Smith,  estate  of  Mrs.  Ella  Folk, 
deceased,  and  Mrs.  Annie  Rentz  (one  tract 
for  each  of  the  said  parties  respectively),  and 
will  pay  in  cash  the  sum  of  $1,000  In  the  ex- 
change. 

"(2)  P.  K.  Hnghes  offers  to  purchase  and 
pay  tn  cash  the  sum  of  |4,000  for  the  five 
fdiares  above  mentioned. 

"(3)  P.  K.  Hughes  offers  to  purchase  Mrs. 
Carrie  Ayer's  tract  at  $900;  the  tract  cut  off 
for  the  estate  of  Mrs.  Sallie  Ayer,  $750;  Mrs. 
Sallle  Smith's  tract,  $750;  the  estate  of  Mrs. 
Ella  Folk's  tract,  $800;  and  Mrs.  Annie 
Rentz,  $800. 

"(4)  P.  K  Hughes  offers  to  purchase  the 
tract  cut  off  for  Mrs.  Savilla  Hughes  for  $200 
cash. 

"The  above  offers  are  made  reserving,  how- 
ever, the  question  of  the  mortgage  indebted- 
ness to  me  from  the  estate  of  Mrs.  Sallle 
Ayer,  and  with  the  further  proviso  that  all 
liens  of  whatever  kind  or  nature  are  remov- 
ed from  the  five  tracts  above  mentioned.  The 
above  offers  are  made  to  pay  cash  Immediate- 
ly upon  the  delivery  of  good  and  sufficient 
deeds  to  the  property  named." 

To  this  paper  was  attached  the  following 
guaranty:  "Bamberg,  8.  C.  July  8th,  1909. 
To  whom  these  presents  may  concern:  The 
People's  Bank,  Bamberg,  S.  C,  hereby  gaar- 
antees  the  faithful  performance  of  the  at> 
tached  offer  to  purchase  real  estate  made  by 
P.  K.  Hughes,  the  amount  not  to  exceed  $4,- 
000.  People's  Bank,  Bamberg,  S.  0.  W.  P. 
Riley,  Cashier." 

On  behalf  of  the  other  parties  numerous 
afiSdavits  were  submitted  to  the  effect  that 
the  valuation  of  the  several  tracts  made  by 
the  commissioners  was  correct  and  fair.  The 
appeal  is  from  an  order  of  the  circuit  court 
overruling  the  exceptions  and  confirming  the 
report  of  the  commissioners. 

Even  if  the  order  for  partition  bad  con- 
ferred upon  the  commissioners  the  powers 
provided  by  the  statute,  namely,  to  divide 
the  land,  or  to  assign  It  to  one  or  more  of 
the  parties  at  a  fixed  valuation  or  to  recom- 
mend a  sale,  none  of  the  parties  could  have 
had  the  return  set  aside  and  a  sale  ordered 
on  a  mere  showing  that  a  large  nnmber  of 
persons  differed  with  the  commissioners  as 
to  the  value  of  the  land.  Aldricb  v.  Aidrlcb, 
76  S.  0.  373,  55  S.  E.  887;  Allen  v.  AUen,  76 
S.  0.  494,  57  S.  E.  549.  But  when  the  order 
for  partition  allows  the  commissioners  to 
recommend  a  sale,  any  party  considering  him- 


self aggrieved  by  the  valuation  and  assign- 
ment of  the  commissioners  may  bring  the 
land  to  a  sale  by  maUng  and  securing  a  bid 
for  a  material  advance  over  the  value  assess- 
ed by  the  commissioners.  Moore  v.  William- 
son, 10  Rich.  E}q.  328.  P.  K.  Hughes  under- 
took to  avail  himself  of  this  rule  by  submit- 
ting the  offers  and  the  paper  In  the  form  of 
a  guaranty  above  set  out  These  offers  were 
insufficient,  however,  for  two  reasons.  In 
the  first  place  It  seems  clear  that  one  party 
should  not  be  allowed  to  bring  the  tracts  as- 
signed to  others  to  a  sale  without  offering 
on  his  part  that  such  other  parties  at  their 
option  might  bring  to  a  sale  the  tract  as- 
signed to  him.  To  allow  one  party  to  keep 
the  land  assigned  to  him  and  to  require  that 
assigned  to  others  to  be  sold  would  in  many 
cases  produce  inequality,  for  all  the  tracts 
of  land  might  be  greatly  undervalued  and 
yet  the  valuation  be  proportionate.  Hence, 
when  one  party  requires  a  sale  of  the  por- 
tions assigned  to  others,  he  should  offer  to 
allow  the  valuation  of  the  portion  assigned 
to  him  to  be  submitted  to  the  same  test 

The  other  objection  to  the  offers  is  that 
they  are  not  secured,  for,  unless  ^eclally  au- 
thorized by  law,  a  bank  has  no  power  to 
make  a  guaranty  except  for  the  protection  of 
its  own  rights  or  as  an  incident  to  the  trans- 
action of  Its  own  business.  Thompson  on 
Corporations,  g  5721,  Morse  on  Banking,  i  65. 

There  is  another  consideration  still  more 
clearly  fatal  to  the  appeal.  The  Issue  made 
by  their  pleadings  as  to  whether  the  lands 
should  be  sold  or  actually  divided  the  parties 
themselves  settled  by  an  agreement  and  an 
order  procured  from  the  court  In  pursuance 
of  the  agreement  which  clearly  meant  that 
the  land  should  be  divided  and  that  it  should 
not  be  sold.  To  emphasize  this  purpose  they 
were  careful  to  omit  from  the  order  the  usu- 
al provisions  for  assignnieut  of  the  land  to 
one  or  more  of  the  parties,  or  for  sale  in  case 
a  fair  division  in  kind  could  not  be  made. 
The  commissioners  were  agreed  on  to  make 
the  division,  and  the  order  contained  the 
stipulation  above  quoted,  that  "the  work  of 
these  commissioners,  the  partition  and  divi- 
sion of  said  lands  made  by  them,  sliall  be 
binding  upon  all  the  parties  herein."  In  the 
face  of  all  this  clearly  none  of  the  parties 
could  assail  the  action  of  the  commissioners 
except  upon  the  ground  that  they  did  not  ex- 
ercise their  honest  Judgment  In  Parrott  v. 
Barrett,  81  S.  C.  255,  62  S.  E.  241,  it  was 
held  that  a  bid  of  one  of  the  parties  substan- 
tially in  advance  of  the  valuation  could  not 
bring  the  land  to  a  sale  because  the  court 
by  its  order  had  limited  the  partition  to  a 
division  in  kind.  This  case  is  much  stronger; 
for  here  there  was  not  only  an  order  of  the 
court  for  partition  which  precluded  a  sale, 
but  the  order  showed  that,  after  considera* 
tion  of  the  very  question,  the  parties  had 
agreed  that  there  should  not  be  a  sale,  and 
that  certain  persons  should  divide  the  land. 
The  court  cannot  annul  nor  disregard  such 
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an  agreement  except  upon  proof  that  the  per- 
sona agreed  upon  to  determine  the  matter 
had  not  exercised  their  honest  Judgment. 
Brooke  t.  lAureus  Milling  Co.,  78  S.  C.  200, 
68  S.  E.  806,  125  Am.  St  Rep.  780.  There 
was  no  evidence  and  no  charge  that  the  com- 
missioners had  not  honestly  endeavored  to 
make  a  fair  division  and  valuation  of  the 
land. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(87  s.  c.  sm 

STATE  V.  STONE  et  aL 

(Supreme  Court  of  South  Carolina.     Dec- 16, 
1910.) 

Cbivinai.  Law  (|  877*)  —  Vbbdict  —  Suffi- 

CIENCT. 

Where,  on  a  trial  of  several  persons  for 
crime,  the  jurr  rendered  a  verdict  of  guilty 
against  some  of  the  persons  whom  they  named, 
the  others  persons  charged  were  acquitted,  and 
must   be    discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2096,  2097;  Dec.  Dig.  S 
877.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Williamsburg  County;  R.  W.  Memmlnger, 
Judge 

Harrison  Stone  and  others  were  charged 
with  crime,  and  the  Jury  rendered  a  verdict 
convicting  some  of  them,  and  the  court  im- 
posed a  sentence  on  some  of  the  defendants 
who  were  acquitted,  and  they  appealed.  Re- 
versed. 

Robt  J.  Kirk,  for  appellants.  P.  H.  Stoll, 
for  the  State. 

OART,  A.  X  This  is  an  appeal  from  an  or- 
der of  the  circuit  court  refusing  to  discharge 
the  appellants,  after  their  alleged  acquittal  by 
the  Jury,  and  in  requiring  them  to  undergo 
the  sentence  Imposed  upon  those  who  were 
found  guilty  by  the  Jury.  Harrison  Stone, 
Thomas  Washington,  Ellis  Stone,  Morris 
Stone,  and  Chesley  Washington  were  Indicted 
for  the  larceny  of  a  hog.  The  following 
statement  appears  in  the  record; 

"During  the  trial  there  was  some  confusion 
as  to  the  correct  name  of  one  of  the  defend- 
ants. It  appears  In  the  indictment  as  Harri- 
son Stone,  and  defendants'  counsel  claims  It 
was  Harrison  Washington.  The  state  Intro- 
duced testimony  to  show  that  Harrison  Stone 
was  also  known  as  Harrison  Washington. 
The  defense  denied  this,  and  also  introduced 
testimony  to  show  that  he  was  known  only 
as  Harrison  Washington,  The  defendants 
were  arraigned.  The  trial  proceeded  regular- 
ly until  the  Jury  was  charged  and  retired  to 
consider  their  verdict  After  deliberating 
some  time,  the  Jury  was  brought  back  into 
the  courtroom  for  instructions,  at  their  re- 
quest Court:  I  understand  you  want  some 
information  in  this  matter?  Foreman'  of 
Jury:   The  Jury  want  to  know  whether  the 


two  last  nanjed  on  the  indictment  are  the 
ones  that  went  for  the  hogs?  The  Court: 
What  are  the  names  of  those  two  boys  ?  Fore- 
man: Harry  Stone  and  Morris  Washington  la 
the —  Solicitor:  Harrison  Stone  and  Thom- 
as Stone  are  the  two  boys.  Foreman:  Harri- 
son Stone?  Solicitor:  Harrison  Stone  and 
Thomas  Washlng^ton  are  the  two  boys.  Court: 
Harrison  Stone  and  Thomas  Washington  are 
the  two  boys.  (Mr.  Kirk  comes  In  at  this 
stage.)  Court:  Mr.  Kirk,  the  Jury  wants  to 
know  who  are  the  two  boys.  What  are  the 
names  of  the  boys,  under  the  undisputed  evi- 
dence? Mr.  Kirk:  Harrison  Washington  and 
Thomas  Washington.  Court:  Do  they  appear 
that  way  in  the  indictment?  Here  Is  Harri- 
son Stone  In  the  indictment  Mr.  Kirk:  That 
is  Harrison  Washington.  The  Court  (to  the 
Jury):  Make  a  note  of  Harrison  Washington 
and  Thomas  Washington.  Mr.  Kirk:  It  ought 
to  be  Harrison  and  Thomas  Washington. 
Cburt:  The  last  two  names  on  the  indict- 
ment 

"Jury  retired  to  their  room  again,  and,  after 
several  hours'  deliberation,  the  foreman  was 
brought  into  court  and  Instructed  to  return 
a  sealed  verdict  and  be  in  court  next  morn- 
ing at  half  past  9  o'clock. 

"June  21,  1910.  Jury  returned  verdict  as 
follows:  'Guilty  as  to  Harrison  Stone,  Thom- 
as Washington  and  Ellis  Stone;  recommend- 
ed to  mercy.' " 

In  refusing  the  motion  made  by  appellants' 
attorn^,  for  their  discharge,  his  honor  the 
presiding  Judge  said:  "Taking  the  whole 
case,  there  cannot  be  the  slightest  doubt  in 
the  mind  of  a  reasonable  man  as  to  what  the 
Jury  Intended  to  do — to  turn  the  two  little 
fellows  loose,  and'  convict  the  others.  I  will 
undertake  to  do  that  because  I  know  no  in- 
justice has  been  done.  These  two  boys  ought 
to  be  acquitted,  and  I  am  going  to  turn  them 
loose.  The  way  1  am  considering  it  I  know 
Justice  is  being  done,  and  the  verdict  car- 
ried out  in  the  right  way.  You  can  take  an 
order  of  discharge  for  the  two  boys;  the 
other  three  will  have  to  be  sentenced  under 
the  verdict"  • 

The  verdict  of  the  Jury  was  unquestion- 
ably an  acquittal  of  Morris  Stone  and  Ches- 
ley Washington.  The  presiding  Judge  Impos- 
ed sentence  upon  Harrison  Stone,  Thomas 
Washington,  and  Ellis  Stone,  but  discharged 
Harrison  Stone  and  Thomas  Washington. 
He,  however,  refused  to  discharge  Morris 
Stone  and  Chesley  Washington,  but  ruled 
that  they  should  serve  the  sentence  Imposed 
upon  those  who  were  discharged.  The  ver- 
dict of  the  Jury  was  plain,  and  free  from 
ambiguity,  and  Morris  Stone  and  Chesley 
Washington,  who  were  acquitted  by  the  Jury, 
should  have  been  discharged,  and  tiiey  should 
not  have  been  required  to  undergo  punish- 
ment 

Reversed. 
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(87  S.  O.  331) 

OALiDWELL  t.  DUNCAN  et  al. 

(Supreme  Court  of   South  Carolina.     Dec.   6, 
1010.) 

1.  Tbial  (8  139*)— Nonsuit. 

Defendant's  motions  for  a  nonsuit  and  for 
a  directed  verdict  can  only  be  granted  wliere 
there  is  no  evidence  to  sustain  the  material 
allegations  of  the  complaint. 

[Ed.  Note.— E\)r  other  cases,  see  Trial,  Cent. 
Dig.  SS  332-341 ;   Dec.  Dig.  §  139.*] 

2.  Evidence  (|  460*)  —  Pabol  Evidencb  — 
Varying  Wbiting— -Option  Contbacts. 

Since  an  option  to  buy  timber  on  a  tract 
described  would  be  valid  without  stating  the 
number  of  acres  in  the  tract,  parol  evidence  is 
admissible  to  prove  the  number  of  acres  there- 
in, and  especially  so  where  the  writing  was  only 
collateral  to  the  facts  in  issue ;  and  hence  in 
an  action  for  breach  of  defendants'  agreement 
to  save  plaintiff  harmless  against  another's 
claim  for  procuring  options  to  purchase  timber 
rights,  made  by  defendants  upon  purchasing 
such  options  from  plaintiff,  parol  evidence  was 
admissible  as  to  the  number  of  acres  upon  which 
such  other  procured  options  for  plaintiff  in  order 
to  show  the  amount  of  his  liability  to  snch 
other,  and  of  defendants'  Uatulity  over  to  plain- 
tiff. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  H  2115-2128;  Dec.  Dig.  i  460.*] 

3.  Tbiai,  (§  105*)— Reception  or  Evidence— 
Recobo  in  Otheb  SuiTv-O ejection. 

An  objection  to  the  admission  in  evidence 
of  a  record  in  another  suit  was  properly  over- 
ruled where  the  witness  who  proved  such  record 
was  permitted  to  testify  without  objection  as 
to  what  each  paper  in  the  record  was  before 
any  part  thereof  was  offered  in  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dea 
Dig.  S  105.*] 

4.  Tbial  (J  83*)— Reception  or  Evidence- 
Record  in  Other  Suit  —  Objections  — 
Statement  or  Grounds. 

Objections  to  the  admission  in  evidence  of 
a  record  in  another  suit  were  properly  over^ 
ruled  where  no  grounds  of  objection  were  stated 
^hen  the  record  was  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  193-210;   Dec.  Dig.  {  83.*] 

B,  Indemnity-  (J  15*)— Action— Admission  of 

Evidence. 

In  an  action  on  defendants'  agreement  to 
save  plaintiff  harmless  against  another's  claim 
for  procuring  options  to  purchase  timber  rights, 
made  By  defendants  upon  parchasing  such  op- 
tions from  plaintiff,  the  record  in  an  action  by 
Buch  other  against  plaintiff  to  recover  for  pro- 
curing such  options  was  admissible  to  show  that 
plaintiff  was  sued  by  such  other  for  his  services, 
so  as  to  establish  defendants'  liability  over  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  §  15.*] 

6*  Tbial  (|  314*)— Deliberations  or  Jubt— 
Instructions—Coercion  of  Verdict, 

The  court  instructed  the  jury  that  they 
should  agree,  that  he  had  been  holding  court 
for  10  weeks,  and  had  not  had  a  mistrial,  and 
that  there  was  no  reason  why  the  jury  should 
not  agree  in  this  case  if  they  desired  to  do 
right,  that,  if  there  was  a  fire  in  the  wilderness 
and  the  jury  wanted  to  get  to  it,  there  was  no 
reason  why  they  could  not  do  so,  but.  if  several 
fellows  shut  their  eyes  and  started  in  another 
direction,  they  would  never  get  to  it,  and  that 
a  jnror  had  no  one  to  serve  but  the  truth,  and 


he  ought  not  to  set  Us  head  in  stubbornness 
against  bis  fellows.  Held,  that  the  charge  did 
not  coerce  the  jury  into  finding  a  verdict. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  74T,  748;   Dec.  Dig.  t  814.*] 

7.  Tbiai,  ({  314*)— InsTBUcnoNa— Duties  of 
Jubt. 

The  court  instructed  that  he  once  heard  a 
judge  instruct  the  jury  that  a  juror  should 
take  as  a  part  of  the  facts  in  the  case  the  opin- 
ion of  tiie  man  sitting  next  to  him,  and  listen 
to  it,  and,  if  it  was  good,  hear  it  and  taice  what 
there  was  in  it,  and  the  court  also  instructed 
herein  that  a  juror  should  not  set  his  head 
against  his  fellows  in  stubbornness,  and  other 
language  to  the  same  effect.  Held,  that  the  in- 
struction was  only  to  the  effect  that  a_ juror 
should  give  due  consideration  to  the  opinion  of 
another  juror,  and  the  bare  possibility  of  a  con- 
trary understanding  thereof  by  the  jury  could 
not  nave  prejudiced  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  747,  748;   Dec  Dig.  f  314.*] 

8.  Trial  (f  194*)— Instruction— Weight  or 

Evidence. 

In  an  action  for  breach  of  defendants'  agree- 
ment to  save  plaintiff  harmless  against  an- 
other's claim  for  procuring  options  to  purchase 
timber  rights,  made  by  defendants  upon  pur- 
chasing surfi  options,  the  court  charged  that 
there  was  no  question  about  what  defendants 
agreed  to  do,  and  that  they  said  in  black  and 
white  that  the  one  procuring  the  options  for 
plaintiff  had  some  interest  in  the  matter,  and,  if 
be  made  a  claim  aminst  plaintiff,  defendants 
would  hold  plaintiff  harmless,  and  the  only 
question  was  how  much  plaintiff  had  to  pay  on 
that  account  Held,  that  the  charge  was  not 
objectionable  for  l>eing  on  the  facta;  the  con- 
tract between  plaintiff  and  defendants  admitting 
that  such  other  had  a  claim  for  procuring  the 
options. 

[Bd.  Note. — For  other  coses,  see  Trial,  Cent 
Dig.  Sg  439-406;   Dec.  Dig.  {  194.*] 

9.  Appeai,  and  Bbsob  (i  1064*)— Habmtjbss 
Bbbob— Charges  on  Facts. 

Any  error  in  a  charge  in  an  action  for 
breach  of  contract  as  being  on  the  facts  for  as- 
suming that  another  had  an  interest  in  the  sub- 
ject-matter of  the  contract  was  harmless,  where 
the  undisputed  evidence  showed  that  defendants 
knew,  when  they  contracted  with  plaintiff,  that 
such  other  had  a  claim,  and  recognized  it  by 
offering  to  pay  him  a  certain  sum  in  settlement 
thereof. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219-4224;  Dec  Dig.  i 
1064.*] 

10.  Tbial  (§  253*)  —  Instbuctionb  —  Subi(I8> 
siON  OF  Issues. 

In  an  action  for  breach  of  defendants'  agree- 
ment to  save  plaintiff  harmless  against  another's 
claim  for  procuring  options  to  purchase  timber 
rights,  made  by  defendants  m>on  purchasing 
such  options,  a  charge  that  defendants  said  in 
their  contract  that  such  other  had  an  interest 
in  the  matter,  and  that  if  he  made  claim  on 
plaintiff,  they  would  hold  plaintiff  harmle»,  and 
the  only  question  was  how  much  plaintiff  had 
to  pay  on  their  acdt>unt,  and  that  was  a  ques- 
tion for  the  jury,  was  not  objectionable,  as 
taking  from  the  jury  the  question  whether  such 
other  had  obtained  any  options  for  plaintiff,  and, 
if  BO,  upon  how  many  acres,  since  those  ques- 
tions were  involved  in  the  questions  submitted 
to  the  jury  as  to  how  much  plaintiff  had  to  pay 
such  other  on  account  of  procuring  the  options. 
TEd.  Note.— For  other  cases,  see  Trial,  Ceut 
Dig.  S§  613-^23;  Dec.  Dig.  I  253.*] 
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U.  TBIAL  (I  263«)  — IWSraUCTIONB  — SUBKM- 
BION  OF  ISSUES.  .     ,   ,      ,      ^  . 

Iq  an  action  for  breach  of  defendants' 
a^eement  to  save  plaintiff  barmleBS  against  an- 
otlier's  claim  for  procuring  options  to  purchase 
timber  rights,  made  by  defendants  upon  pui- 
(basing  sudi  options,  the  court  instructed, 
"What  is  defendants'  claim?  He  does  not  deny 
that  contract,  and  I  tell  yon  that  contract  cov- 
ers all  that  was  done  before— all  the  conversa- 
tions and  all  the  transactions  which  happened 
before  the  81st  day  of  July.  Now,  that  is 
plain."  And  further  instructed  that  defendants 
claimed  the  plaintiff  deceived  them  and  said 
things  that  were  not  so  to  his  damage,  and  that 
defendant  was  required  to  prove  that,  by  the 
preponderance  of  testimony,  and,  if  there  was 
no  such  testimony,  the  jury  should  disregard  it, 
and,  if  there  was,  they  should  regard  it.  Held, 
that  the  part  of  the  charge  quoted,  when  con- 
sidered in  connection  with  the  remainder  did 
not  take  from  the  jury  consideration  of  the 
testimony  as  to  fraud  practiced  by  plaintiff  on 
defendant  by  withholding  the  options  from  them, 
contrary  to  dieir  contract  ' 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  613-623;    Dec.  Dig.  i  253.*] 

12.   TbIAI.    (8    145*)  —  iHSTBTJCnONS  —  WlTH- 
DBAWINO    ISBUK. 

An  issue  which  was  not  sustained  hy  any 
testimony  may  be  withdrawn  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {328;   Dec.  Dig.  S  145.*] 

18.  Fraud  (S  8*)— Evidencb— Violatioic  ot 

Contract. 

Proof  of  the  violation  of  a  contract  win 
not  support  an  allegation  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fiaad,  Cent 
Dig.  H  1,  2;    Dec.  Dig.  i  3.*] 

14.  CoitTBACTS  (8  816*)— Breach— Waiver. 

Plaintiff's  violation  of  a  prior  contract  to 
transfer  to  defendants'  options  procured  for  him 
by  another  to  purchase  timber  until  defendants 
complied  with  his  demand  was  waived  by  a  sub- 
sequent contract  between  plaintiff  and  defend- 
ants, whereby  they  purchased  such  options  and 
agreed  to  save  plaintiff  harmless  against  such 
other's  claim  for  procuring  the  options  for  plain- 
tiff. 

\Ei.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i§  1382-1397,  1480-1492;  Dec.  Dig. 
I  316.*] 

15,  Tbiai.  (S  266*)  —  Request  fob  Instbuc- 

TioNs — Manner  of  Giving. 

The  trial  court's  remark  in  the  jury's  pres- 
ence that  "I  told  them  that,"  when  defendant 
requested  a  certain  charge,  was  equivalent  to  a 
charge  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  664r-e67;    Dec  Dig.  {  266.*] 

Appeal  /rom  Common  Pleas  Circuit  Court 
of  Barnwell  County;    Geo.  W.  Gage,  Judge. 

Action  by  Howard  Caldwell  against  W.  J. 
Duncnn  and  others.  From  a  Judgment  for 
plalntifT,  defendants  appeal.     Affirmed. 

J.  A.  Willis,  for  appellants.  J.  E.  Harley 
and  J.  E.  Davis,  for  respondent 

HTDRICK,  J.  The  complaint  alleges  that 
the  defendants  purchased  from  plaintiff  cer- 
tain options,  which  be  had  secured  on  timber 
rights  on  Upper  Three  runs,  in  Aiken  and 
Barnwell  counties,  under  a  written  contract, 
dated  July  31,  1907,  whereby  they  agreed  to 
save  the  plaintiff  harmless  from  any  claims 
and  demands  which  W.  D.  Black  had  against 


him  for  procuring  said  options ;  that  defend- 
ants knew,  when  they  signed  the  contract, 
tliat  Black  had  procured  the  options  for 
plaintiff,  and  that  plaintiff  had  agreed  to  pay 
him  SO  cents  an  acre  for  his  services;  that, 
after  they  had  failed  and  refused  to  pay  his 
claim,  Black  sued  plaintiff  therefor  and  at- 
tached his  property,  and  plaintiff  was  com- 
pelled to  pay  him  $950  in  satisfaction  of  his 
claim.  Plaintiff  demanded  Judgment  for  $2,- 
000  damages  resulting  from  the  breach  of 
contract  and  the  attachment  proceedings. 
Defendants  denied  all  the  allegations  of  the 
complaint  and  set  up  an  affirmative  defense 
and  a  counterclaim  for  $5,000  damages,  both 
of  which  arose  out  of  the  same  facts  alleged, 
which  need  not  be  repeated  here,  as  they  do 
not  affect  the  questions  presented  in  this  ap- 
peal. The  plaintiff  recovered  Judgment  for 
1950. 

Plaintiff  proved  the  contract  alleged,  and 
testified  that  he  had  delivered  the  options 
procured  by  Black  to  defendants,  and  intro- 
duced in  evidence  the  attachment  proceedings 
of  Black  against  him,  which  showed  that 
Black  bad  sued  him  for  $1,500  for  procur- 
ing the  options  on  three  thousand  acres  of 
land.  He  also  testified  that  he  bad  paid 
Black  $950  in  compromise  and  settlement  of 
his  claim,  and  introduced  Black's  receipt 
therefor.  Black  testified  that  he  procured  op- 
tions on  about  3,000  acres,  which  he  turned 
over  to  plaintiff;  that  be  made  demand  on 
defendants  for  his  claim,  which  was  refused ; 
that  he  then  brought  action  against  plaintiff 
for  $1,600  for  his  services  in  procuring  the 
options,  and  attached  bis  property;  that 
plaintiff  paid  him  $950  in  compromise  and 
settlement  of  bis  claim ;  that  on  the  day  the 
contract  between  plaintiff  and  defendants 
was  made  the  defendant  W.  J.  Duncab  asked 
him  what  his  claim  was,  and  he  told  him  It 
was  over  $1,000;  that  said  defendant  offer- 
ed him  $200  in  settlement  thereof,  which  he 
refused.  The  defendant  W.  J.  Duncan,  who 
negotiated  the  transactions  with  plaintiff,  tes- 
tified that  plaintiff  and  defendants  were  in- 
terested in  procuring  the  options,  and  de- 
fendants agreed  with  plaintiff  that  he  should 
employ  Black  to  secure  them,  and  pay  him 
50  cents  an  acre  for  his  services;  that  de- 
fendants, having  contracted  to  sell  the  op- 
tions to  Montague  &  Baker,  made  demand  on 
plaintiff  for  them ;  that  plaintiff  refused  to 
deliver  them,  unless  defendants  would  pay 
him  $1,332.50  and  agree  to  pay  Black's  claim 
for  procuring  them;  that,  after  wrangling 
two  or  three  days,  they  agreed  to  his  de- 
mands. In  order  to  consummate  their  contract 
with  Montague  &  Baker,  and  therefore  en- 
tered into  the  agreement  sued  on;  that  he 
knew,  before  signing  It,  that  something  was 
due  to  Black  for  procuring  the  options, 
thought  he  had  procured  options  on  about 
1100  acres,  and  offered  him  $200,  which  he 
refused. 
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Tbe  foregoing  statement  of  the  substance 
of  the  evidence  shows  there  was  no  error  In 
refusing  the  motions  of  defendants  for  a 
nonsuit  and  for  the  direction  of  the  verdict, 
which  can  be  granted  only  when  there  is  no 
evidence  to  sustain  tbe  material  allegations 
of  the  complaint  Defebdants  contended  that 
It  was  necessary  for  plaintiff  to  prove  the 
number  of  acres  upon  which  Black  had 
procured  options  in  order  to  determine  the 
amount  of  his  liability  to  Black  and  of  de- 
fendants' liability  over  to  plaintiff,  and  that 
the  option  contracts  were  the  best  evidence 
as  to  the  number  of  acres  thereby  secured, 
and  objected  to  any  other  evidence  as  to  the 
number  of  acres  secured.  This  objection  was 
properly  overruled.  The  number  of  acres 
covered  by  the  options  was  an  Independent 
fact,  provable  by  any  competent  testimony 
outside  of  the  options.  This  was  not  an  at- 
tempt to  prove  the  contents  of  a  written  In- 
strument by  parol.  Such  contracts  usually 
describe  the  acreage  as  so  many  acres,  more 
or  less.  But  it  is  not  necessary  to  their  va- 
lidity that  the  acreage  be  stated  at  all.  A 
contract  giving  an  option  to  buy  the  timber 
on  a  certain  tract  of  land  properly  described 
would  be  valid  without  stating  the  number 
of  acres  therein  contained.  Therefore  the 
admission  of  parol  evidence  to  prove  the  num- 
ber of  acres  actually  contained  in  a  tract  of 
land  does  not  violate  the  rule  that  the  best 
evidence  to  prove  the  facts  in  issue  must  be 
produced.  Here  the  writing  was  only  col- 
lateral to  the  fact  In  issue.  The  objection 
of  defendants  to  the  record  in  tbe  suit  of 
Black  against  the  plaintiff  was  also  correctly 
overruled  for  several  reasons:  First,  the 
witness  who  proved  the  record  was  allowed 
to  testify,  without  objection,  what  each  pa- 
I)er  in"  the  record  was  before  any  of  them 
were  offered  In  evidence;  second,  when  the 
record  was  offered  and  received  in  evidence, 
no  ground  of  objection  was  stated ;  third,  the 
record  was  competent  and  relevant  evidence 
to  prove  the  fact  that  plaintiff  had  been  sued 
by  Black  for  his  services.  1  Gr.  Ev.  {§  527, 
638. 

The  remaining  exceptions  are  to  certain 
parts  of  a  supplemental  charge  which  the 
Judge  delivered  to  the  Jury  after  they  had 
the  case  under  consideration  from  tbe  after- 
noon of  one  day  till  about  noon  of  the  next 
day.  So  much  of  that  charge  as  bears  upon 
tbe  questions  presented  by  the  exceptions 
was  as  follows :  "You  should  agree.  Let  me 
tell  you  this.  I  have  been  holding  court 
since  the  middle  of  September,  four  weeks  at 
Aiken,  two  weeks  at  Hampton  and  two  weeks 
at  Bamberg,  and  have  been  here  two  weeks, 
and  haven't  had  a  mistrial.  This  is  the  tenth 
week,  and  we  have  tried  all  sorts  of  cases, 
and  there  is  no  reason  why  you  should  not 
get  together  and  come  to  a  verdict  In  this 
case,  if  you  desire  to  do  right.  If  there  is  a 
fire  burning  In  the  wilderness  and  you  12 
men  see  it  and  want  to  get  to  it,  there  is 
no  reason  why  you  cannot  get  to  it    If  one 


or  two  or  three  fellows  shut  their  eyes  and 
start  In  another  direction,  they  will  never 
get  to  it  When  a  man  goes  on  a  Jury,  he 
has  got  nobody  to  serve  but  tbe  truth.  He 
ought  to  be  absolutely  blind  to  every  other 
appeal.  He  ought  not  to  set  his  head  in 
stubbornness  against  his  fellows.  I  heard  a 
Judge  tell  a  Jury  this  one  time:  That  a 
Juror  should  take  as  part  of  the  facts  of  a 
case  the  opinion  of  the  man  who  sits  next  to 
bhn,  listen  to  that  opinion,  and,  if  It  is  good, 
hear  it ;  take  what  truth  there  Is  in  it  Now, 
there  are  practically  only  two  matters  in  this 
case.  It  is  my  duty  to  tell  you  what  this 
contract  means,  and  It  Is  your  business  to 
take  what  I  say.  •  •  •  Kow  there  is  no 
question  about  what  the  Duncans  agreed  to 
do.  They  said  In  black  and  white  that  Black 
has  some  interest  in  this  matter,  and.  If 
Black  has  a  claim  and  comes  on  Caldwell  for 
it,  we  will  hold  Caldwell  harmless.  The  only 
question  Is,  How  much  has  Caldwell  had  to 
pay  out  on  that  account?  And  that  is  a 
question  of  fact  for  yon.  How  much  has  be 
had  to  pay— ^1  or  |900  or  $950?  What  la 
Duncan's  claim?  He  does  not  deny  that  con- 
tract, and  I  tell  you  that  contract  covered  . 
all  that  was  done  before — all  the  conversa- 
tions and  all  the  transactions  which  happen- 
ed before  the  31st  day  of  July.  Now,  that 
is  plain.  Now,  what  does  Duncan  claim? 
He  claims  that  Caldwell  deceived  him,  that 
Caldwell  had  a  wicked  heart,  that  he  deceiv- 
ed him,  said  things  that  were  not  so,  and 
said  them  to  damage  him,  and  by  that  he  is 
damaged  about  Ave  thousand  dollars.  Is 
there  any  testimony  to  show  that?  He  says 
so,  and  he  must  prove  it  by  tbe  preponder- 
ance of  tbe  testimony.  If  there  is  no  testi- 
mony, you  disregard  it ;  if  there  is  testimony, 
you  regard  it  Now,  that  is  all  that  there 
is  In  the  case.  I  am  going  to  ask  you  gen- 
tlemen to  retire  and  find  a  verdict  In  this 
case.  Mr.  Willis:  I  ask  that  you  charge 
the  Jury  what  the  Duncans  are  responsible 
for;  that  they  are  not  responsible  for  what 
Caldwell  paid  Black,  but  only  responsible  for 
what  Black  could  have  recovered  from  Dun- 
can. The  Court:  Tes,  sir;  I  told  them  that 
That  is  as  plain  as  my  finger." 

Appellants  contend  that  tbe  effect  of  tbe 
first  part  of  the  supplemental  charge  was  to 
coerce  the  Jury  into  finding  a  verdict  We 
see  nothing  in  the  language  of  the  judge 
which  could  have  that  effect  In  Dover  v. 
Lockhart  Mills,  86  S.  C.  229,  236,  68  S.  E. 
525,  528,  this  Court  said:  "It  is  the  duty 
of  the  trial  judge  to  admonish  juries  of  tbe 
desirability  and  importance  of  trying  to  rec- 
oncile their  differences  and  agree  upon  a  ver- 
dict, and,  in  tbe  exercise  of  the  discretion 
vested  In  him,  to  keep  them  together  for  such 
reasonable  time  as  may  seem  necessary  and 
proper  to  that  end.  He  is  in  the  atmosphere 
of  the  trial,  and  is  cognizant  of  all  the  facta 
and  circumstances  developed  during  tbe  trial ; 
and  therefore  the  length  of  time  which  should 
be  given  to  the  consideration  of  the  case  by 
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the  Jury  must  be  left  to  his  sound  discretion. 
This  court  will  not  Interfere  with  the  exer- 
cise of  that  discretion,  unless  It  is  clearly 
made  to  appear  that  It  has  been  abused." 
.  The  next  assignment  of  error  Is  In  charg- 
ing as  follows:  "I  heard  a  judge  tell  a  Jury 
this  one  time:  That  a  Juror  should  take  as 
a  part  of  the  facts  in  the  case  the  opinion  of 
the  man  sitting  next  to  him.  Listen  to  that 
opinion,  and,  if  it  Is  good,  hear  it ;  take  what 
there  is  in  it"  Appellants  contend  that  it 
was  error  to  charge  that  a  Juror  should  take 
the  opinion  of  a  fellow  Juror  as  a  fact  in 
the  case.  Of  course,  a  Juror  should  not  take 
the  opinion  of  a  fellow  Juror  as  a  fact  in 
the  case,  but  the  language  dsed  was  Intended 
to  conrey,  and  we  think,  taken  in  connec- 
tion with  the  whole  charge  on  that  subject, 
it  did  more  than  convey  the  idea  that  a  Juror 
should  give  due  consideration  to  the  opinion 
of  a  fellow  Juror,  and  weigh  it  as  he  would 
the  evidence  to  prove  a  fact  in  issue.  "Lis- 
ten to  that  opinion,  and  if  it  is  good,  hear 
it;  take  what  truth  there  is  in  It";  for,  as 
the  Judge  said,  a  Juror  "ought  not  to  set  his 
head  against  his  fellows  in  stubbomess." 
The  bare  possibility  of  a  misunderstanding 
by  the  Jury  of  the  idea  which  the  Judge  in- 
tended to  convey  is  not  snfflcient  to  show 
that  defendants  were  prejudiced.  , 

The  next  assignment  of  error  is  in  charg- 
ing as  follows:  "Now,  there  is  no  question 
about  what  the  Duncans  agreed  to  do.  They 
said  in  black  and  white  that  Black  has  some 
Interest  In  this  matter,  and,  if  Black  has  a 
claim  and  comes  on  Caldwell  for  It,  we  will 
bold  Caldwell  harmless.  The  only  question 
is:  How  much  has  Caldwell  bad  to  pay  on 
that  account?  And  that  is  a  question  of  fact 
for  you."  It  is  contended  that  in  saying 
that  the  Duncans  "said  In  black  and  white 
that  Black  has  some  Interest  in  this  matter" 
the  Judge  charged  upon  the  facts.  We  do 
not  think  so.  A  reasonable  construction  of 
the  language  of  the  contract  is  that  it  is  an 
admission  by  all  parties  to  it  that  Black  had 
some  claim  for  procuring  the  options.  But 
«ven  if  this  construction  be  wrong,  and  the 
parties  meant  by  the  language  used  not  to 
Admit  that  Black  had  any  valid  claim,  but 
merely  to  provide  for  any  possible  claim  by 
him,  still  the  error  was  harmless,  becanse 
the  undisputed  evidence  is  that  defendants 
knew  whoi  they  entered  into  the  contract 
that  he  had  a  claim,  and  recognized  it  by  of- 
fering to  pay  him  |200  in  settlement  of  it. 
It  is  further  contended  that  said  Instruction 
took  away  from  the  Jury  the  question  wheth- 
er Black  had  obtained  any  options,  and,  if 
-so,  upon  how  many  acres.  Both  those  ques- 
tions were  Involved  In  the  question:  "How 
touch  has  Caldwell  had  to  pay  on  that  ac- 


count?" And  that  question  was  left  to  the 
Jury. 

The  next  assignment  of  error  is  in  the  fol- 
lowing charge:  "What  is  Duncan's  claim? 
He  does  not  deny  that  contract,  and  I  tell 
you  that  contract  covers  all  that  was  done 
before,  all  the  conversations  and  all  the 
transactions  which  happened  before  the  31st 
day  of  July.  Now,  that  is  plain."  The  error 
alleged  is  that  the  Judge  thereby  took  away 
from  the  Jury  the  consideration  of  all  the 
testimony  as  to  the  fraud  practiced  by  plain- 
tUf  on  defendants  by  withholding  the  options 
from  them  in  violation  of  the  previous  con- 
tracts between  them.  The  language  quoted 
by  appellant  In  this  exception  is  only  a  part 
of  what  the  Judge  said  in  the  same  connec- 
tion, as  will  be  seen  by  reference  to  the 
charge  hereinbefore  more  fully  quoted,  where 
it  appears  that  the  alleged  fraud  of  plaintiff 
was  submitted  to  the  Jury.  But  there  would 
have  been  no  error  If  that  Issue  had  been 
withdrawn  from  the  Jury,  for  there  was  not 
a  tittle  of  testimony  to  sustain  it  There  was 
no  evidence  whatever  of  any  deception  or 
misrepresentation  under  which,  the  contract 
was  entered  into.  It  will  be  seen  by  ref- 
erence to  the  answer  and  to  the  exception 
above  that  the  fraud  alleged  is  in  with- 
holding the  options  from  defendants  until 
they  compiled  with  plaintiff's  demands,  in 
violation  of  a  previous  contract  between 
them.  It  is  needless  to  say  that  proof  of  the 
mere  violation  of  a  contract  wUl  not  support 
an  allegation  of  fraud.  Even  if  Caldwell 
was  violating  a  previous  contract  in  refusing 
to  give  up  the  options,  until  his  demands 
were  complied  with,  the  defendants  waived 
it  when  they  entered  into  the  contract  of 
July  31,  1907. 

Last,  it  is  alleged  that  the  Judge  erred 
when  requested  by  defendants'  counsel  to 
charge  that  defendants  were  not  responsible 
for  what  Caldwell  paid  Black,  but  only  for 
what  Black  could  have  recovered  of  them,  in 
saying,  "I  told  them  that"  the  error  being 
that  he  had  not  so  told  them,  which  is  un- 
tHiable,  becanse,  if  he  bad  not  told  them  so 
before,  he  did  tell  them  so  then.  When  he 
said  "I  told  them  that"  the  Jury  were  bound 
to  understand  that  he  sanctioned  and  charg- 
ed the  request  of  defendants'  counsel.  But 
the  charge  shows  that  he  had  instructed  the 
Jury  that  plaintiff  could  recover  only  what 
be  had  to  pay  Black  on  account  of  procuring 
the  options. 

Judgment  affirmed. 

WOODS,  J.  I  concur,  except  I  do  not 
think  the  written  contract  was  an  acknowl- 
edgment that  the  plaintiff  bad  any  valid 
claim. 
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WALLACE  T.  ORANGEBURG  COUNTY. 

(Supreme  Court  6f  South  Carolina.     Dec.  12, 

1910.) 
Appeal  and  Ebbob  (8  842«)— Review— Find- 
ings OF  Pact. 

An  action  for  injuries  to  a  mule  by  alleged 
defects  in  a  bridge  being  an  action  at  law,  a 
finding  that  the  bridge  was  not  a  part  of  the 
public  highway  involved  a  question  of  fact,  and 
was  not  therefore  subject  to  review  on  appeal. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3316-3330;  Dec  Dig.  § 
842.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Geo.  W.  Gage,  Judge. 

Action  by  J.  H.  Wallace  against  Orange- 
burg County.  Judgment  for  defendant  and 
plaintiff  appeals.    Dismissed. 

W.  B.  Martin,  for  appellant  L.  E.  Sturkle, 
for  respondent 

QART,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff.  In  consequence  of  an  Injury  to  his 
mule,  caused  by  a  defect  in  a  bridge,  forming 
part  of  the  bigbyray.  All  issues  were  refer- 
red to  a  special  referee,  who  reported  that 
the  defendant  was  not  liable  for  damages, 
and  that  the  complaint  should  be  dismissed. 
The  plaintiff  excepted  to  the  report  which 
was  conQrmed  by  the  circuit  court 

There  Is  a  single  exception,  which  is  as  fol- 
lows: "That  the  presiding  judge  erred  in  not 
holding  that  the  said  bridge  was  a  part  of 
the  public  highway,  built  by  authority  of 
law  by  the  county  chain  gang,  and  that  the 
public  was  invited  to  use  It  as  sucli,  and  was 
on  the  Bull  Swamp  right  of  way,  and  any 
one  traveling  upon  the  public  highway,  and 
used  the  said  bridge  was  Injured  In  bis  per- 
son or  property,  by  a  defeat  therein,  would 
be  protected  by  section  1347  of  Civil  Code 
of  I<awB  of  South  Carolina  of  1002,  and  said 
county  would  be  liable  for  damages,  result- 
ing from  such  injuries  sustained." 

The  action  was  legal  in  its  nature,  and,  as 
the  exception  only  Involves  a  question  of  fact 
it  is  not  the  subject  of  review  by  this  court 
RIppy  V.  Smith.  77  S.  C.  414,  57  S.  B.  1097; 
Ritter  T.  R.  R.,  83  S.  C.  213,  65  S.  B.  175. 

It  however,  by  no  means  follows  that  the 
plaintiff  would  be  entitled  to  recover  dam- 
ages even  if  bis  honor  the  circuit  judge  bad 
found  as  a  fact  that  the  bridge  formed  a  part 
of  the  public  highway.  McFall  v.  Barnwell 
county,  57  S.  C.  294,  35  S.  B.  662. 

Appeal  dismissed. 


(87  8.  C.  876) 
MITCHELL  T.  AUGUSTA  ft  A.  RT.  CO. 

(Supreme  Court  of  South  Carolina.     Dee.  16, 
1910.) 

1.  Cabbibbs  (I  247*)  —  Passeroebs  —  Com- 

UBNCEMENT   OF   RELATION. 

A  passenger  assumes  such  relation  when. 
Intending  to  take  passage,  he  enters  a  place  pro- 


vided for  the  reception  of  passengers  as  a  depot, 
waiting  room,  or  the  like,  at  a  time  when  such 
place  IS  open  for  the  reception  of  persons  in- 
tending to  take  passage  on  the  train  or  cars 
of  the  company. 

[Ed.  Note. — For  other  cases,  see  Carriers; 
Cent  Dig.  {§  984-903;   Dec  Dig.  i  247.*] 

2.  Cabbii:rs   (S  247*)— Passenqebs— Duty  to 
Take  dp  Pebsoms  Desibing  Tbansfobta- 

TION. 

A  flag  station  where  plaintiff  desired  to  take 
one  of  defendant's  cars  consisted  merely  of  the 
word  "Station"  attached  to  a  trolley  pole. 
Cars  did  not  stop  there  to  receive  or  let  off  pas- 
sengers unless  signaled.  The  car  plaintiff  de- 
sired to  take  did  not  stop  to  receive  or  let  off 
passengers,  but  to  enter  a  switch  to  enable  an- 
other car  to  pass  in  the  opposite  direction.  It 
remained  on  the  switch  a  sufficient  time  to 
enable  persons  on  the  car  to  have  alighted,  or 
for  those  who  were  at  the  station  when  it  ar- 
rived to  have  boarded  it  When  it  stopped  at 
the  station,  plaintiff  was  about  125  yards  away, 
and  though  he  ran  toward  it  and  hallooed  to  the 
conductor  to  wait  for  him,  he  refused  to  do  so 
and  plaintiff  was  left,  ^eld  that  plaintiff  not 
being  at  the  station  when  the  car  arrived  was 
not  entitled  to  the  ri|[hts  of  a  passenger,  and 
that  defendant  owed  him  no  duty  to  detain  the 
car  even  for  a  short  time  to  take  bim  aboard. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  J  988;   Dec  Dig.  8  247.*] 

3.  Cabbiebs  ({  247*)— RECEiviNa  Pabsbnoebs 
-Time. 

Where  plaintiff  was  not  at  a  station  when 
a  carrier's  car  arrived,  and  was  left,  he  was 
not  in  a  position  to  raise  the  question  that  the 
carrier  did  not  hold  the  car  a  reasonable  time 
to  take  up  passengers. 

[Ed.  Note. — For  other  cases,  see  Oarriera, 
Dec  Dig.  f  247.»] 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Aiken  County ;  T.  S.  Sease,  Judge. 

Action  by  J.  D.  Mitchell  against  tite  Au- 
gusta &  Aiken  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court,  affirming  the  Judgment  rendered 
by  a  magistrate,  in  favor  of  the  plaintiff  for 
$100.  The  complaint  (omitting  the  formal 
allegations  thereof)  is  as  follows: 

"That  on  Sunday,  May  23,  1909,  the  plain- 
tiff being  in  the  town  of  Bath,  and  belns 
desirous  of  taking  passage  to  Langley,  on 
one  of  the  cars  of  the  defendant  company, 
started  with  several  friends,  who  likewise 
desired  to  take  passage  to  Langley,  to  the 
regular  and  duly  advertised  station  of  the 
defendant  company,  commonly  known  as  the 
last  stop  in  Bath  (towards  Aiken).  That 
shortly  before  they  reached  said  station  (at 
about  12:45  p.  m.)  car  No.  108,  a  regular 
passenger  car  of  the  defendant  company, 
reached  said  station  and  ran  about  18  yards 
beyond.  That  plaintiff  and  his  friends,  then 
being  but  a  short  distance  away,  immediate- 
ly, by  loudly  hallooing  to  the  conductor  in 
charge  of  said  car,  attracted  his  attention, 
and  also  In  words  notified  him  of  their  de- 
sire to  board  said  car,  and  ran  quickly  to- 
wards the  car,  at  the  same  time  crying  to 
the  conductor  to  wait  and  to  allow  them  to 


•For  otber  caies  tee  aame  toylc  and  section  NUMBKR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  awlsa  A  Rep'r  IndaxM 
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board  the  car,  bnt  when  plaintiff  and  his 
friends  had  actually  gotten  within  a  few 
yards  of  the  car,  and  close  enough  to  have 
boarded  said  car,  had  said  car  stopped  at 
the  regular  station  and  had  said  car  waited 
«n  Instant  longer,  the  conductor  in  charge 
thereof  negligently,  willfully,  and  wantonly 
falling  to  stop  his  car,  as  is  required  by  law, 
at  said  regularly  and  duly  advertised  station, 
for  a  time  sufficient  to  receive  passengers, 
and  after  stopping  said  car  for  an  insuffi- 
cient time  to  receive  prospective  passengers, 
willfully  and  wantonly  made  a  rude  and 
taunting  sign  and  signal  to  the  plaintiff  and 
his  friends,  who  were  endeavoring  to  board 
the  car,  and  signaled  his  car  ahead,  where- 
upon it  was  moved  forward,  thereby  negli- 
gently, willfully,  and  wantonly  leaving  the 
plaintiff  and  his  friends  at  the  station,  en- 
deavoring to  board  the  car,  and  begging  to 
be  taken  on  it" 

There  was  a  demurrer  to  the  complaint,  on 
Uie  ground  that  it  failed  to  state  facts  suffi- 
cioit  to  constitute  a  cause  of  action,  "in  that 
It  appears  upon  the  face  thereof  that  the  de- 
fendant owed  no  duty  to  the  plaintiff  at  the 
time  and  place  alleged  in  the  complaint,  and 
that  the  car  of  the  defendant  arrived  at  the 
alleged  station  and  passed  it  before  the 
plaintiff  reached  the  same."  The  demurrer 
was  overruled. 

The  plaintiff  testified  as  follows  in  his  own 
behalf: 

"Mr.  Aaron  Carroll,  Williams  Wooten, 
Oscar  Jones,  and  Oscar  Mitchell  started  with 
me  from  my  father-in-law's  house,  to  go  to 
Langley  with  me.  I  Intended  and  tried  to 
take  a  car  of  the  defendant  company,  at.  the 
station  known  as  the  first  stop  In  Bath, 
which  is  a  regular  station  of  the  defendant 
company.  There  is  a  switch  at  that  station, 
and  there  is  a  board  nailed  upon  a  trolley 
pole  bearing  the  word  'Station.'  This  is  one 
of  their  regular  stations.  All  of  their  sta- 
tions are  flag  stations,  except  the  two  ter- 
minals; cars  stop  to  take  on  and  let  off  pas- 
sengers only  upon  signal  at  the  flag  stations. 
This  switch  is  about  36  yards  long.  The 
pole  with  the  word  'Station'  on  it  is  near  the 
end  of  the  switch  towards  Bath.  It  was  at 
12:45  that  I  tried  to  catch  this  car.  On  Sun- 
days the  regular  scheduled  cars  of  the  com- 
pany for  passengers  gets  to  this  stop  at  12:45. 
This  same  car  stopped  at  the  regular  Bath 
stop  before  it  got  to  the  stop  I  -  am  talking 
about.  I  saw  that  The  five  of  us  that  I 
have  already  mentioned  ran  to  the  car.  The 
car  was  at  that  station  waiting  for  the  other 
car  going  the  other  way  to  pass.  I  was  left 
by  the  car  and  did  not  get  on  it  because  the 
conductor  signaled  the  car  ahead,  and  went 
off  and  left  us  all  there.  We  were  all  run- 
ning along  trying  to  catch  the  car,  when  the 
conductor  pulled  the  bell  rope  and  started 
up  the  car.  When  he  did  this,  the  car  was 
standing  where  it  had  been  standing  during 
the  whole  stop,  and  I  and  the  other  men  and 
boys  were  about  15  steps  away,  running  and 


trying  to  catch  the  car.  We  had  already  got- 
ten upon  the  company's  property,  and  were 
about  3  or  4  steps  from  the  station  pole.  *  *  * 
Just  before  the  conductor  pulled^  the  bell 
rope  and  started  off,  and  when  I  was  about 
20  steps  off  and  running  to  catch  the  car,  I 
motioned  to  the  conductor  to  wait  for  us, 
and  hollered  to  him  to  wait  that  I  was  oblig- 
ed to  go.  I  hollered  quite  lond,  plenty  loud 
for  a  man  a  100  yards  off  to  hear,  and  there 
was  nothing  to  keep  him  from  hearing.  I 
hollered  several  times  before  he  rang  the 
bell.  Mr.  Carroll  and  several  of  the  others, 
also,  hollered  the  same  thing.  I  know  that 
the  conductor  heard  us  before  he  rang  the 
bell,  because  he  was  right  on  the  back  plat- 
form looking  towards  us.  He  had  been  look- 
ing at  us  during  our  entire  run,  and,  instead 
of  stopping,  be  laughed.  Since  that  occur- 
rence I  have  been  to  the  place  and  run  at 
the  same  rate  of  speed  that  I  was  going  that 
day,  and  I  found  that  it  would  have  taken 
me  four  seconds  to  have  run  from  where  I 
was  when  the  conductor  started  up  the  car 
to  the  rear  end  of  the  car;  in  other  words, 
if  he  had  waited  four  seconds  longer  I  could 
have  gotten  on  the  car,  and  so  could  all  the 
balance  of  ua  If  the  car  had  been  stand- 
ing at  the  station  board,  I  could  tiave  got- 
ten on  at  any  rate.  The  car  never  moved 
at  all  during  the  stop.  It  did  not  originally 
stop  at  the  station  board.  The  rear  end  of 
the  car  was  always  about  13  yards  beyond 
the  station  board.    •    •    • 

"Cross-Examination:  When  the  car  reach- 
ed and  ran  by  the  station  as  above  stated, 
I  was  about  125  yards  off  running  to  catch  it 
We  were  all  running  right  along  together. 
*  •  •  On  Sundays  the  cars  run  every 
half  hour,  and  the  car  going  towards  Au- 
gusta passed  the  car  I  was  after  at  the 
switch.    The  car  I  was  after  pulled  out  flret." 

On  being  recalled  he  stated  "that  the  car 
in  question  stopped  at  the  switch,  after  he 
and  his  friends  started  to  running  to  catch 
it  He  saw  it  when  it  stopped,  and  it  stayed 
at  the  switch  only  the  length  of  time  that  it 
took  to  run  .200  yards,  which  was  about  two 
minutes."  The  plaintiff  introduced  no  other 
testimony.  The  defendant  made  a  motion 
for  a  nonsuit  as  to  tlie  entire  cause  of  action 
upon  the  ground  that  the  evidence  failed  to 
show  any  breach  of  duty  on  the  part  of  the 
defendant  towards  the  plaintiff,  which  mo- 
tion was  refused.  The  defendant  then  made 
a  motion  for  a  nonsuit  as  to  the  cause  of 
action  for  punitive  damages,  which  was  also 
refused.  In  his  order  dismissing  the  de- 
fendant's appeal,  the  circuit  Judge  found  the 
facts  substantially  as  they  are  stated  In  the 
plaintiff's  testimony,  from  which  he  deduces 
the  conclusion  that  the  defendant  should 
have  waited  a  reasonable  time  for  the  plain- 
tiff to  board  the  car,  which  it  failed  to  do, 
and  was  therefore  liable  in  damages. 

Boykin  Wright,  Geo.  T.  Jackson,  and  J.  B. 
Salley,  for  appellant  Hendersons,  for  re- 
spondent 
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OART,  A.  J.  The  first  question  that  will 
be  considered  is  whether  there  was  error  In 
overruling  the  demurrer  on  the  ground  that 
the  car  of  the  defendant  arrived  at  the  al- 
leged station  and  passed  it  before  the  plain- 
tiff reached  the  same.  Our  construction  of 
the  complaint  is  that  it  did  not  intend  to  al- 
lege that  the  car  had  passed  the  station, 
but  simply  that  It  had  proceeded  thirteen 
feet  beyond  the  point,  where  the  word  "Sta- 
tion" was  written.  The  testimony  explana- 
tory of  the  surroundings  shows  that  the  sta- 
tion was  designated  by  a  board  nailed  on  a 
trolley  pole,  bearing  the  word  "Station." 

The  next  question  Is  raised  by  the  follow- 
ing exception:  "In  not  sustaining  defend- 
ant's motion  for  a  nonsuit  as  to  the  entire 
cause  of  action,  and  in  not  holding  that  the 
Judgment  was  without  any  evidence  to  sup- 
port it,  for  the  reason  that  there  was  no 
evidence  of  any  breach  of  duty  on  the  part 
of  the  defendant,  because  the  car  of  the  de- 
fendant arrived  at  the  alleged  station  ard 
passed  in  before  the  plaintiff  reached  the 
same."  Section  2134  of  the  Civil  Code  of 
1902  is  as  follows :  "Every  railroad  company 
in  this  state,  shall  cause  Its  train  of  cars 
for  passengers,  to  entirely  stop  upon  each 
arrival  at  a  station,  advertised  by  such  com- 
pany as  a  station,  for  receiving  passengers 
upon  said  trains,  for  a  time  sufficient  to  re- 
ceive and  let  off  passengers."  The  court 
commenting  upon  this  provision,  in  Pickett 
V.  Ry.,  69  S.  C.  445,  48  S.  E.  466,  nses  this 
language:  "It  will  thus  be  seen  that  the 
statute  has  made  provision  for  persons  de- 
siring to  board  the  train.  The  railroad  com- 
pany owes  no  duty  to  a  belated  passenger  to 
stop  Its  train  in  any  other  manner  than  that 
required  by  the  statute.  Creech  v.  Ry.,  66 
S.  C.  528  [45  S.  B.  86].  A  contrary  doctrine 
would  tend  to  disarrange  the  schedules  of 
the  railroad  company,  and  thus  enhance  the 
danger  to  the  traveling  public." 

In  5  Am.  &  E.  Ency.  of  Law  (2d  Ed.)  488, 
It  is  stated:  "The  relation  of  carrier  and 
passenger  begins  when  one  puts  himself  In 
the  care  of  the  carrier,  or  directly  within  its 
control,  with  the  bona  fide  intention  of  be- 
coming a  passenger  and  accepted  as  such  by 
the  carrier.  Seldom,  however,  is  there  any 
formal  act  of  delivery  of  the  passenger's 
person  into  the  care  of  the  carrier,  or  of 
acceptance  by  the  carrier  of  one  who  pre- 
sents himself  for  transportation;  hence  the 
existence  of  the  relation  Is  commonly  to  be 
Implied  from  the  circumstances  attendant. 
The  rule  is  that  these  circumstances  must  be 
such  as  will  warrant  an  implication  that  one 
has  offered  himself  to  be  carried,  and  that 
the  offer  has  been  accepted  by  the  carrier." 

In  Elliott  on  Railroads,  $  1597,  it  is  stated: 

"A  person  may  become  a  passenger  before 
he  has  entered  the  train  or  vehicle  of  the 
carrier.  We  think  it  safe  to  say  that  a  per- 
son becomes  a  passenger  when.  Intending  to 


take  passage,  he  enters  a  place  provided 
for  the  reception  of  passengers  as  a  depot, 
waiting  room,  or  the  like,  at  a  time  when 
such  a  place  is  open  for  the  reception  of  per- 
sons intending  to  take  passage  on  the  trains 
of  the  company." 

The  annotator  In  Webster  t.  Railway 
(Mass.)  24  h.  R.  A.  521,  thus  summarizes  the 
result  of  the  decisions:  'K^nsldering  all  the 
decisions  on  the  subject,  which  establish 
quite  clearly  that  a  person  may  sometimes  be 
a  passenger  when  attempting  to  take  a  train, 
although  he  has  not  yet  got  upon  the  car  or 
even  procured  his  ticket,  there  seems  to  be 
no  other  limitation  of  the  rule  so  satisfac- 
tory as  that  he  must,  in  order  to  be  regarded 
as  a  passenger,  present  himself  In  a  proper 
place  and  In  proper  manner,  because  he  cannot 
be  presumed  to  hare  an  invitation  to  present 
himself  in  any  other  way." 

It  appears  from  the  plaintiff's  testimony 
that  the  station  was  what  is  known  as  a 
"flag  station,"  where  the  cars  do  not  stop 
to  receive  and  let  off  passengers  unless  sig- 
naled; that  the  car  on  that  occasion  did  not 
stop  to  receive  or  let  off  passengers,  but  for 
the  purpose  of  entering  the  switch,  so  as  to 
enable  another  car  to  pass  in  an  opposite 
direction ;  that  It  remained  on  the  switch  a 
sufficient  time  to  have  enabled  persons  on 
the  car,  to  have  alighted,  or  for  those  who 
were  at  the  station  when  it  arrived,  to  have 
boarded  it;  that  when  the  car  stopped  at 
the  station,  the  plaintiff  was  about  125  yards 
away  from  it. 

Under  these  drcomstances  the  plaintiff 
was  not  entitled  to  the  rights  of  a  passenger, 
and  the  defendant  did  not  owe  to  him  the 
duty  of  waiting,  even  for  a  short  period  of 
time.  As  the  plaintiff  was  not  at  the  station 
when  the  car  arrived,  he  is  not  in  a  position 
to  raise  the  question  that  the  defendant  did 
not  wait  a  reasonable  time.  Therefore  the 
conclusion  of  the  circuit  judge  Is  not  in  ac- 
cord with  the  case  of  Pickett  v.  Ry.,  69  S. 
G.  445,  48  S.  E.  466,  and  the  other  cases  here- 
in mentioned. 

Judgment  reversed. 

(87  &  C.  361) 

GODPRBX  ▼.  PUIil/MAN  CO. 

(Supreme  Court  of   South   Carolina.     Dec.  1, 

1910.     Rehearing  Denied   Dec   14,   1910.) 

1.  Cabbiers  (S  417*)— Sleeping  Cab  Com- 
pany—Loss  OF  Personal  Effects— In- 
structions. 

Plaiutiff  having  sued  a  sleeping  car  com- 

Sany  for  loss  of  personal  effects,  the  court,  in 
enylng  a  nonsuit,  stated  that  be  would  leave 
It  to  the  jury  to  say  whether  defendant  was 
negligent  in  the  particular  transaction,  and 
later  charged  that  the  action  was  based  on 
negligence,  that  the  burden  was  on  plalntiCF 
to  prove  his  case  by  a  preponderance  of  the 
evidence,  and  that  it  was  the  duty  of  the  com- 
pany to  use  reasonable  care  to  guard  its  pas- 
sengers from  loss  of  personal  effects  from  theft, 
and  if,  through  a  want  of  snch  care,  plaintiff's 
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personal  effects  were  lost  or  stolen,  and  dtey 
were  such  as  would  reasonably  be  supposed  to 
be  carried  b^  him,  the  company  would  be  li- 
able; otherwise,  not.  Seld,  that  such. instruc- 
tion was  not  objectionable  as  authorizing  the 
jury  to  infer  negligence  from  mere  proof  of 
loss. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Dec  Dig.  i  417.*] 

2.  Cabbibrs  <§  413*)— S1.EEPIN0  Cab  Cou- 
FANT— Passenoeb's   Eitbcts— LOSS. 

A  sleeping  car  company  is  liable  for  the 
loss  of  a  passenger's  personal  effects  suitable 
for  his  journey,  due  to^e  negligence  of  the 
company  s  servants. 

[Bid.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  {  1585;    Dec.  Dig.  §  413.*] 

3.  Cabbiebs  (§  417*)— Sleeping  Cab  Com- 
PANT— Pasbengeb's    Eftects— Neolioenc*. 

In  an  action  for  loss  of  a  passenger's  ef- 
fects from  a  sleeping  car,  evidence  that  while 
the  train  was  stopping  at  a  station  at  night 
both  the  conductor  and  porter  were  out  on  the 
platform  at  the  same  time,  leaving  both  doors 
unlocked,  and  no  one  to  keep  watch,  required 
submission  of  the  issue  of  the  negligence  of 
the  company's  servants  to  the  jury. 

[EU.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  i  1596 ;    Dec.  Dig.  {  417.*] 

4.  Cabbiebs  (8  417*)— Slebpiho  Cab  Com- 
PANT— Passbnoeb's  BrrEcTs— LOSS— Usk  or 
Pbopbxtt. 

Where,  in  an  action  against  a  sleeping 
car  company  for  loss  of  a  diamond  ring  be- 
longing to  plaintiff's  wife,  by  alleged  theft  from 
the  car  in  which  they  were  traveling,  the  wife 
testified  tliat  she  always  wore  the  ring,  and 
had  never  had  it  off  her  hand  but  once  to  have 
it  fixed,  and  plaintiff  stated  that  before  board- 
ing the  train  his  wife  asked  him  to  keep  the 
ring  in  a  pocketbook  until  -  they  could  ^et 
north  and  have  it  repaired.  Whether  the  nng 
was  carried  merely  to  have  it  repaired  or  with 
the  ultimate  intention  of  its  being  worn  by  the 
wife  during  the  remainder  of  the  trip  after 
it  was  repaired,  and  whether  it  was  reason- 
ably necessary  for  the  wife's  pleasure,  com- 
fort, and  convenience  during  the  journey,  was 
for  the  jury. 

[EU.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.   I  417.  •] 

B.  Cabbiebs  (J  391*)— Baggaob— Liability- 
fob  Loes. 

A  suitable   amount   of  Jewelry   according 

to   the  condition   and  circnmstances  in  life  of 

a  passenger  may  be  carried  as  liaggage  for  use 

on  any  part  of  the  journey. 
[Ed.    Note.— For   other   cases,    see    Carriers, 

Cent.  Dig.  i  1522;    Dec.  Dig.  1  391.*] 

6.  Cabbiebs    {|    391*)— Passengees— Amount 

AND    CHABACTEB   OF   BAGGAGE— DiSCLOBUBE. 

The  amount  of  money  or  the  character  of 
the  baggage  carried  by  a  passenger  is  not  to 
l>e  limited  to  the  requirements  of  any  particu- 
lar part  of  the  journey,  nor  of  any  particu- 
lar line  of  connecting  carriers,  and  the  passen- 
ger is  entitled  to  carry  sufficient  money  and 
personal  effects  as  baggage,  as  will  reason- 
ably supply  his  wants  during  the  entire  jour- 
ney. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  i  1522;    Dec.  Dig.  i  391.*] 

7.  Cabbiebs  (f  400*)— Passengebs — ^Natubx 
OB  Value  or  Baooagb. 

A  passenger,  in  the  absence  of  a  request 
is  not  bound  to  volnnteer  information  to  the 
carrier's  servants  as  to  the  nature  and  value 
of  his  t)aggage,  or  the  aniount  of  money  he  has 
with  him,  provided  it  is  only  such  and  so  much 


aa  he  is  warranted  in  carrying  for  the  Jour- 
ney contemplated. 

[Ed.  Note.-^For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1631;    Dec.  Dig.  I  400.*] 

8.  Judgment  (S  693*)- Loss  of  Wife's 
Pbopebtt— Action  by  Husband— Estop- 
pel. 

Where  a  wife  knowingly  permits  her  hus- 
band to  sue  for  the  loss  of  her  property,  and 
aids  him  in  so  doin^,  she  is  estopped  to  sue 
for  the  same  again  in  her  own  name. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1216;   Dec.  Dig.  S  693.*] 

9.  Bailment  (|  21*)— Loss  or  Pbopebtt— 
Action  bt  Bailee. 

Where  a  husband  was  a  bailee  of  a  ring 
belonging  to  his  wife  which  was  claimed  to 
have  been  stolen  from  him  while  on  defendant's 
sleeping  car,  the  husband  had  such  a  special 
property  in  the  ring  as  entitled  him  to  recover 
for  its  loss  as  against  the  sleeping  car  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  St  81-102;    Dec.  Dig.  I  21.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfleld  County  ;    Ernest  Gary,  Judge. 

Action  by  William  Godfrey  against  the 
Pullman  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  F.  Stevenson,  Barron,  Moore  &  Barron, 
and  Doaglas  McKay,  for  appellant  W.  P. 
Pollock,  for  respondent 

HYDRICE.  J.  Plaintiff  and  bis  wife  took 
passage  on  one  of  defendant's  sleeping  cars 
at  Cheraw,  S.  O.,  and  plaintiff  paid  for  a 
bertb  for  himself  and  wife  to  Washington, 
D.  O.  They  were  going  .to  New  York  on  a 
pleasure  trip  for  a  week,  but  did  not  Inform 
the  conductor  of  defendant's  car  of  their 
Intention  to  go  further  than  Washington, 
the  point  to  which  they  engaged  the  bertb. 
On  retiring  for  the  night,  plaintiff  put  his 
purse,  containing  $145  and  his  wife's  dia- 
mond ring,  worth  $150,  under  his  wife's  pil- 
low, which  was  on  the  side  farthest  from 
the  aisle.  The  next  morning  the  purse  and 
its  contents  were  missing,  and  have  never 
been  found.  The  allegation  is  that  it  was 
stolen  while  plaintiff  and  his  wife  were 
asleep.  Plaintiff  testified  that  at  two  places 
on  the  route — at  Hamlet,  N.  C,  and  at  Rich- 
mond, Va. — he  was  up,  and  the  conductor 
and  porter  of  the  sleeping  car  were  both  out 
on  the  platform  of  the  railway  station,  no 
one  being  left  in  the  car  to  keep  watch,  and 
both  the  front  and  rear  doors  of  the  car 
were  left  unlocked.  He  also  testified  that 
the  money  carried  by  him  was  not  more  than 
a  reasonable  amount  for  the  expenses  of  him- 
self and  wife  on  such  a  trip.  The  defend- 
ant offered  no  testimony,  and  plaintiff  re- 
covered Judgment  for  $295. 

The  first  exception  was  evidently  taken 
under  a  misapprehension  of  the  ruling  of 
the  circuit  Judge  on  the  defendant's  motion 
for  nonsuit  and  of  his  charge  to  the  Jury. 
This  exception  alleges  that  his  honor  held 
and  charged  the  Jury  that  the  mere  proof 
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of  loss,  under  the  circumstances,  raised  the 
presumption  of  negligence,  and  cast  the  bur- 
den on  defendant  of  proving  the  exercise  of 
due  care.  The  record  shows  that  his  honor 
did  not  so  rule  or  charge.  In  concluding 
his  remarks  on  the  motion  for  nonsuit,  he 
said:  "I  will  leave  it  to  the  jury  to  say 
whether  or  not  the  sleeping  car  company 
was  guilty  of  negligence  In  this  particular 
transaction."  He  charged  the  Jury  in  part, 
as  follows:  "The  action  is  based  upon  neg- 
ligence. The  plaintiff  says  he  has  suffered 
an  injury  on  account  of  the  loss  of  bis  prop- 
erty through  the  negligent  and  careless  acts 
of  the  sleeping  car  company.  They  deny 
that;  they  deny  that  the  loss  was  due  to 
their  negligence,  and  that  puts  upon  the 
plaintiff  the  burden  of  proving  his  case  by 
the  preponderance  or  greater  weight  of  the 
testimony.  I  am  going  to  read  to  you  what 
I  consider  the  law  to  be:  It  is  the  duty  of 
a  sleeping  car  company  to  use  reasonable 
care  to  guard  its  passengers  from  personal 
,  injury  and  their  property  or  personal  effects 
from  theft,  and  if,  through  want  of  such 
care,  the  personal  effects  of  a  passenger, 
such  as  he  would  be  reasonably  supposed  to 
carry  with  him,  are  stolen,  the  company  Is 
liable  therefor.  I  do  not  wish  to  be  under- 
stood as  charging  you  that  a  sleeping  car 
company  is  liable  to  a  passenger  for  any  and 
all  of  his  personal  effects  that  might  be 
stolen  through  the  negligence  of  those  in 
charge  of  such  car,  but  in  the  absence  of 
any  special  notice  to  the  comiwny  they  are 
only  liable  for  the  loss  of  such  articles  or 
personal  effects  that  he  would  be  reasonably 
supposed  to  have  or  carry  with  him.  Now, 
the  sleeping  car  company  says  they  were 
not  reasonably  to  suppose  that  the  plaintiff 
had  as  much  as  $150  In  his  pocketbook,  or 
reasonably  supposed  to  believe  that' he  had 
a  diamond  ring  in  there;  their  contention 
being  that  it  is  more  money  than  they  were 
put  on  notice  of  bis  having,  and  that  they 
were  not  supposed  to  know  that  he  had  a 
diamond  ring,  as  that  is  not  one  of  the  usual 
equipments  of  a  passenger  while  traveling 
on  a  sleeping  car."  From  the  foregoing  it 
will  be  seen  that  It  is  not  necessary  in  this 
case  to  decide  the  question,  whether  mere 
loss,  under  such  circumstances,  raises  a  pre- 
sumption of  negligence,  which  casts  upon  the 
sleeping  car  company  the,  burden  of  proving 
due  care — a  question  of  great  importance 
both  to  the  traveling  public  and  sleeping  car 
companies,  and  one  to  which  the  courts  of 
other  jurisdictions  have  given  different  an- 
swers. But  all  the  authorities  agree  that 
such  companies  are  liable  for  loss  of  a  pas- 
senger's baggage  due  to  their  negligence. 
The  testimony  that  both  the  conductor  and 
the  porter  were  out  of  the  car  at  the  same 
time,  leaving  no  one  to  keep  watch  while 
the  passengers  were  asleep,  both  doors  be- 
ing unlocked,  made  it  necessary  to  submit 
to  the  jury  the  Issue  whether  defendant  was 


guilty  of  negligence,  and  they  have  answered 
that  question  in  the  affirmative. 

The  next  question  presented  is  whether 
the  court  should  have  held,  as  matter  of  law, 
that  plaintiff  could  not  recbver  for  the  val- 
ue of  the  ring,  on  the  ground  that  it  was 
not  being  carried  for  the  purpose  of  being 
worn  on  that  trip  by  plaintiff's  wife,  but 
merely  for  the  purpose  of  having  it  repaired, 
and  therefore  could  not  be  considered  as  bag- 
gage. Plaintiff's  wife  testified  that  she  al- 
ways wore  the  ring,  and  bad  never  had  it  off 
her  band,  except  once  before,  to  have  it  fixed; 
that  on  this  occasion  she  gave  It  to  her  hus- 
band, because  the  stone  was  loose,  and  would 
catch  in  things,  and  she  was  afraid  she 
would  lose  It  Plaintiff  testified  that  hia 
wife  gave  it  to  him  before  going  to  the  train, 
and  asked  htm  to  keep  It  In  his  pocketbook, 
until  tbey  could  get  it  fixed,  and  that  they 
intended  to  have  it  fixed  while  ^orth.  Thla 
testimony  made  an  Issue  for  the  jury,  wheth- 
er the  ring  was  being  carried  merely  for 
the  purpose  of  having  it  repaired,  or  with  the 
ultimate  Intention  of  its  being  worn-  by 
plaintlfTs  wife  during  the  remainder  of  the 
trip  after  it  had  been  repaired,  and  also 
whether,  under  all  the  circumstances.  It  was 
reasonably  necessary  to  the  pleasure,  com- 
fort or  convenience  of  plaintiff's  wife  dur- 
ing any  part  of  the  journey.  The  authorities 
agree  that  a  reasonable  amount  of  Jew- 
dry,  according  to  the  condition  and  circum- 
stances in  life  of  the  passenger,  may  be  car- 
ried as  baggage  for  use  on  any  part  of  the 
journey.  When  it  indisputably  appears  that 
the  article  in  question,  or  the  amount  of 
money  carried  is  not  reasonably  necessary 
for  the  journey,  its  purpose  and  extent,  and 
the  condition  and  circumstances  in  life  of 
the  passenger  being  considered,  the  court 
can  say,  as  matter  of  law,  that  it  cannot  be 
carried  as  baggage.  But  where  the  evidence 
Is  susceptible  of  more  than  one  inference,  as 
it  is  In  this  case,  it  raises  an  issue  of  fact 
which  must  be  submitted  to  the  jury.  De- 
fendant contends  that  it  should  not  have 
been  held  liable  for  more  money  than  was 
necessary  for  the  expenses  of  the  plaintiff 
and  bis  wife  to  Washington,  because  It  was 
not  informed  that  they  were  going  elsewhere. 
The  amount  of  money  or  the  character  of 
the  baggage  carried  by  a  passenger  Is  not 
to  be  limited  to  the  requirements  of  any 
particular  part  of  the  journey,  or  any  partic- 
ular line  of  connecting  carriers;  nor  is  the 
passenger,  in  the  absence  of  a  request,  bound 
to  volunteer  information-  as  to  the  nature  or 
value  of  his  baggage,  or  the  amount  of  mon- 
ey he  has  with  him,  if  it  Is  only  such  and 
so  much  as  he  is  entitled  to  carry  for  the 
journey  contemplated. 

The  next  assignment  of  error  is  in  holding 
that  plaintiff  can  recover  the  value  of  the 
ring  notwithstanding  It  Is  his  wife's  prop- 
erty. The  objection  is  more  technical  than 
substantial,  inasmuch  as  the  wife,  knowing 
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of  the  suit  by  her  bnsband  and  aiding  him 
by  her  testimony  to  recover  the  value  of  the 
ring,  would  be  estopped  to  sue  for  it  again 
in  her  own  name.  But  the  plaintiff  was  a 
bailee  of  the  ring,  and  the  rule  is  that  a 
bailee  has  such  special  property  or  right  in 
-the  thing  bailed  as  entities  him  to  protect 
it  against  wrongdoers.  As  against  third 
persons,  he  may  sue  for  and  recover  dam- 
ages for  its  injury,  loss,  or  destruction 
caused  by  their  negligence.  Jones  v.  McNeil, 
2  Bailey,  466;  Harrison  y.  Lloyd,  9  Rich. 
Law,  161;  Thayer  v.  Hutchinson,  13  Vt  504, 
37  Am.  Dec.  607 ;  Poole  v.  Symonds,  1  N.  H. 
289, 8  Am.  Dec  71;  note  to  Hostler's  Adminis- 
trators V.  Scull,  8  N.  O.  179,  1  Am.  Dec.  586; 
5  Cyc.  222,  223;  3  A.  &  E.  Ency.  L.  (2d  Ed.) 
761.  See.  also.  Battle  v.  R.  B.,  70  S.  C.  829, 
49  S.  E.  849,  where  the  hnsband  was  allowed 
to  sue  for  and  recover  the  value  of  his  wife's 
baggage. 
Judgment  affirmed. 


(87  s.  c.  sen 


EDENS  V.  BPPS. 


(Supreme  Court  of  South  Carolina.     Dee.  16, 
1910.) 

1.  Justices  of  the  Peace  (J  106*)— Nonbdit 
— Poweb  to  Grant. 

A  magistrate  has  the  power  to  allow  a 
ttODSuit  or  a  discontinuance  or  withdrawal  of 
a  claim  by  -a  party. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  349,  350;  Dec  Dig. 
f  106.*] 

2.  DisuissAi.  AND  Nonsuit  (§  16*)— Poweh 

OF  COUBT. 

The  power  to  allow  a  nonsuit  or  a  dis- 
continuance or  the  withdrawal  of  any  claim 
by  a  party  la  not  subject  to  the  pleasure  of 
the  party  invoking  it,  but  is  exercised  at  the 
discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {  31;  Dec  Dig.  {  15.*} 

8.  Justices  of  the  Peace  (8  106*)— With- 
DBAWAL  or  Claim  of  Party — Grounds. 
A  magistrate  in  claim  and  delivery  for  a 
mule  may  not  allow  defendant  setting  up  a 
claim  for  damages  for  the  unlawful  seizure  of 
the  mule  to  withdraw  his  claim  for  damages, 
thereby  leaving  the  question  of  damages  for 
another  action,  unless  a  reason  is  presented 
therefor,  and  the  circuit  court  in  giving  judg- 
ment according  to  the  justice  of  the  case  may 
adjudee  that  the  magistrate  abused  his  discre- 
tion  in  allowing  such   withdrawal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  106.*] 

4.  Justices  of  the  Peace  (§  188*)— Appeal 

— Power  of  Circuit  Court. 

Where,  in  claim  and  delivery  for  a  mule, 
the  magistrate  improperly  allowed  defendant 
setting  up  a  claim  for  damages  for  the  un- 
lawful seizure  of  the  mule  to  withdraw  his 
claim,  the  circuit  court  on  appeal  could  not 
determine  that  defendant  relying  on  the  magis- 
trate's order  allowing  the  withdrawal  of  the 
claim   had  no  right  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  i  189.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  R.  W.  Memminger,  Judge. 


Action  I7  H.  T.  Edens  against  E.  D.  Epps. 
From  an  order  of  the  circuit  court  on  appeal 
from  a  magistrate  denying  the  right  of  de- 
fendant to  recover  damages  for  the  unlawful 
seizure  of  property,  he  appeals.    Modified. 

L.  D.  Jennings,  for  appellant  J.  H.  Clif- 
ton, for  respondent 

WOODS,  J.  In  this  action  In  a  magis- 
trate's court  of  claim  and  delivery  to  obtain 
possession  of  a  mule,  the  defendant  by  his 
answer  set  up  a  claim  of  $25  damages  for  the 
alleged  unlawful  seizure  of  the  mule.  Upon 
the  trial,  the  magistrate,  against  the  objection 
of  the  plaintiff,  allowed  the  defendant  to 
withdraw  his  claim  for  damages,  and  gave 
judgment  In  favor  of  the  defendant  for  the 
property  In  dispute.  The  defendant  appeals 
from  the  follirwlng  order  of  the  circuit  court: 
"Upon  bearing  the  appeal  herein.  It  is  order* 
ed  that  the  judgment  of  the  magistrate  find- 
ing the  property  in  dispute  in  favor  of  the 
defendant  be  affirmed.  The  defendant  hav- 
ing tendered  an  issue  of  damages  and  with- 
drawn the  same  by  consent  of  the  court  over 
plaintlfTs  objection,  I  find  that  the  same  was 
error,  and  that  the  same  should  have  been 
settled,  and,  not  having  done  so,  the  right  to 
the  same  is  extinguished.  It  is  therefore  ad- 
judged that  the  defendant  is  not  entitled  to 
recover  damages  of  this  plaintiff  by  reason 
of  the  alleged  seizure  of  the  property  refer- 
red to  In  the  complaint  herein,  and  it  Is  so 
ordered.  My  idea  Is  that  It  was  an  abuse  ot 
discretion  on  the  part  of  the  magistrate  to 
allow  the  amendment  to  defendant's  answer 
claiming  damages,  that  a  magistrate  has  no 
power  of  ordering  or  allowing  nonsuit,  and 
the  substantial  justice  of  the  case  is  that  he 
should  have  gone  on  with  the  hearing  on  the 
question  of  damages,  and,  the  defendant  of- 
fering no  evidence,  of  damages  and  seeking 
to  withdraw  his  claim  for  damages,  he  should 
have  entered  Judgment  for  the  defendant  for 
the  property  as  be  did,  and  adjudged  the 
question  of  damages  as  that  there  should  be 
no  damages  for  defendant,  and  thereby  ended 
the  question  of  damages  in  the  case;  and  it 
is  so  ordered." 

The  power  to  allow  a  nonsuit  or  a  discon- 
tinuance, or  the  withdrawal  of  any  claim  by 
a  party.  Is  Incident  to  the  exercise  of  Judicial 
authority,  and  there  can  be  no  doubt  that  a 
magistrate  has  such  power.  The  principle  is 
the  same  as  that  applied  in  'State  v.  Pope,  79 
S.  0.  87,  60  S.  E.  234,  where  it  was  held  that 
the  power  to  grant  continuances  Is  a  neces- 
sary Incident  to  the  magistrate's  power  to 
hear  causes.  The  power,  however,  is  not 
subject  to  the  pleasure  of  the  party  Invoking 
it,  but  Is  exercised  at  the  discretion  of  the 
court  State  v.  Southern  Railway  Co.,  82 
S.  C.  12,  G2  S.  E.  1116.  In  this  case,  no  rea- 
son whatever  was  presented  to  the  magis- 
trate for  the  withdrawal  of  the  claim  for 
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damages.  Manifestly  the  plaintiff  bad  an  in- 
terest In  having  all  the  questions  arising 
out  of  the  seizure  of  the  mule  settled  In  one 
suit,  and  the  record  discloses  no  reason  what- 
ever for  allowing  the  defendant  to  chop  up 
the  case,  and  have  another  suit  on  the  Issue 
of  damages.  There  was  good  ground,  there- 
fore, for  the  circuit  court,  in  exercising  its 
statutory  power  of  giving  Judgment  accord- 
ing to  the  Justice  of  the  case,  to  hold  that  the 
magistrate  had  abused  bis  discretion  in  al- 
lowing the  defendant  to  withdraw  bis  claim 
for  damages. 

We  cannot  doubt,  however,  tbat  the  circuit 
court  erred  in  determining  against  the  de- 
fendant the  merits  of  the  claim  for  damages. 
No  testimony  was  introduced  on  this  issue, 
and  there  was  no  trial  of  it,  because  the  de- 
fendant relied  on  the  magistrate's  order  al- 
lowing the  claim  to  be  withdrawn.  The  re- 
versal of  the  order  of  the  magistrate  in  al- 
lowing the  claim  to  be  withdrawn  required 
that  the  issue  of  damages  should  be  sent 
back  to  the  magistrate's  court  for  trial. 

It  is  tb6  Judgment  of  this  court  that  the 
Judgment  of  tbe  circuit  court  be  modified 
accordingly. 


McOILL 


BROS.    T.    SEABOARD 
LINE  R.  R. 


AIR 


(Supreme  Court  of  South  Carolina. 
1910.) 


Dec.  8, 


On  petition  to  recall  remittitur.   Dismissed. 
For  former  opinion,  see  69  S.  B.  156w 

PER  CURIAM.  Upon  consideration  of 
this  petition,  it  is  ordered  that  the  same  be 
dismissed.  The  remittitur  has  been  sent 
down,  and  a  petition  was  filed  asking  tliat 
the  remittitur  be  recalled.  The  petition  for 
rehearing  has  been  considered  as  if  the  re- 
mittitur had  not  been  sent  to  the  circuit 
court. 

(87  a  C.  360) 

VIRGINIA-OAROMNA  CHEMICAL  CO.  t. 

McLUCAS  et  al. 

NORWOOD  V.  ELLBRBB  et  al. 

(Supreme  Court   of  South   Carolina.     Dec.  9, 
1910.) 

1.  JuDiciAi.  Saxes  (§  52*)— Bids— Rights  of 
Bidders— Time  to  Examine  Title. 

A  bidder  at  a  sale  o(  land  under  a  decree 
rendered  in  the  exercise  of  the  chancery  juris- 
diction of  the  court  is  entitled  to  a  reasonable 
time  to  ascertain  whether  the  title  is  defective, 
and,  if  necessary,  a  reference  will  be  ordered. 

[Ed.  Note. — ^FV>r  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  H  100-103;   Dec.  Dig.  |  52.*] 

2.  JrroiciAi,  Sales  (|  52*)— Detect  in  Title 
— AcTOAr,  NoncK  to  Pubchaseb— EStect. 

That  a  purchaser  of  land  at  an  equity  sale 
had  actual  notice  of  a  defect  in  title,  or  had 
before  his  bid  discovered  such  defect  by  an  ex- 


amination of  tbe  record,  would  be  good  ground 
for  denying  him  any  relief. 

[EM.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent  Dig,  IS  100-103 ;   Dec.  Dig.  |  52.*] 

8.  Judicial  Sales  (S  52*)— Defect  in  Title 

— CONSTBDOTIVB  NOTICE  TO  PUBCHASEK— EF- 

nscT. 

Where  a  purchaser  of  land  at  an  equity 
sale  had  no  actual  notice  of  a  defect  in  tbe 
title,  and  bid  in  reliance  on  tbe  rule  allowing 
bim  a  reasonable  time  in  which  to  examine  tbe 
title,  be  should  not  be  denied  relief  if  the  title 
prove  defective,  merely  because  he  bad  construc- 
tive notice  from  the  records  at  the  time  of  his 
bid. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  H  100-103;  Dec  Dig.  {  52.*] 

4.  jxtdicial  silles  ({ 27*)— inxbkest  on  bid 

-Defective  Title. 

A  purchaser  at  an  equity  sale  of  land 
should  not  be  compelled  to  comply  with  his  bid 
if  the  title  is  defective,  in  which  case,  of  course, 
interest  on  the  bid  need  not  be  paid,  but  if  the 
title  prove  valid,  then  such  interest  is  required. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  ${  100-103 ;  Dec.  Dig.  |  27.*] 

6.  MoBTOAQES  (J  552*)— FoBECLOsuBE— Sale- 
Liabilities  or  BiDDEB— Defective  Tituc 
—Interest  on  Bid. 

After  the  purchase  of  land  at  a  foreclosure 
sale,  the  purchaser,  discovering  that  the  title 
was  defective,  immediately  notified  the  attor- 
neys representing  tbe  plaintiff  in  the  foreclosure 
suit  of  such  fact,  and  declined  to  comply  with 
his  bid,  and  offered  to  assign  it,  which  was  done, 
with  tbe  consent  of  such  attorneys,  and  the  land 
was  conveyed  by  the  master  to  the  assi^ee,  on 
payment  of  the  amount  bid,  without  interest. 
From  tbe  time  of  tbe  assignment  on  January, 
30, 1909,  until  tbe  master  made  bis  supplemental 
report  in  October  thereafter,  defendant  did  not 
have  notice  of  any  further  proceedings  in  tbe 
matter  and  he  testified  that  if  be  had  been  noti- 
fied at  tbe  time  the  question  of  liability  for 
interest  on  tbe  bid  arose  between  his  assignee 
and  tbe  attorneys,  be  could  then  have  probably 
protected  himself,  but  was  now  without  remedy. 
Held,  that  the  purchaser  was  not  chargeable 
with  interest  on  bis  bid,  and  consequently  the 
assignee  was  not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  552.*] 

C.   EQTJITT   (I    397*)— MOBTOAOB    SALE— BIDS— 

Mastbb's  Liabilitt  tob  Neqlioence. 
Tbe  bidder  at  a  sale  of  land  by  a  master 
on  foreclosure  having  refused,  because  of  a  de- 
fect in  tbe  title,  to  comply  witli  his  bid,  assigned 
it,  with  the  consent  of  the  plaintiff's  attorneys, 
to  another,  to  whom,  on  payment  of  the  amount 
bid,  the  master  conveyed  the  land.  Held,  that 
tbe  master  was  not  liable  for  failure  to  collect 
interest  on  the  bid,  the  original  bidder  not  be- 
ing chargeable  therewith,  by  reason  of  tbe  de- 
fective title. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  f  861;  Dec  Dig.  S  397.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County ;  R.  C.  Watts,  Judge 

Action  to  foreclose  a  mortgage  by  G.  A. 
Norwood  against  Cash  Ellerbe,  the  Virginia- 
Carolina  Chemical  Company,  and  others. 
From  an  order  relieving  W.  J.  Montgomery, 
James  H.  Manning,  and  J.  D.  McLucas,  mas- 
ter, from  liability  for  interest  on  Montgom- 
ery's bid  at  the  foreclosure  sale,  the  Virgin- 
la-Carolina  Chemical  Company  aK)eaIs.  Af- 
firmed. 
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The  record  contains  the  following  state- 
ment of  facts : 

"The  action  was  brought  to  foreclose  a 
mortgage  executed  by  the  defendant  Cash 
Ellerbe  to  the  plaintiff,  which  covered  cer- 
tain tracts  of  land  owned  by  him,  and  which 
was  a  first  Hen  thereon,  and  on  which  the 
defendant  Virginia-Carolina  Chemical  Com- 
pany held  a  second  mortgage.  Of  the  tracts 
of  land  described  In  the  complaint,  there 
was  one  known  as  the  'Home  Place'  of  the 
said  Cash  EUerbe,  which  contained  3,510 
acres,  more  or  less.  The  defendant  Vir- 
ginia-Carolina Chemical  Company  answered 
the  complaint,  setting  up  its  Hen.  The  mat- 
ter was  referred  to  J.  D.  McLncas,  and  re- 
sulted In  a  decree  made  by  his  honor,  Judge 
Charles  D.  Dantzler,  dated  November  16, 
1908,  In  which  it  was  ordered  that  plaintifT, 
G.  A.  Norwood,  have  Judgment  against  the 
defendant  Cash  EUerbe  for  the  sum  of  $29,- 
086.58,  which  said  sum  was  found  to  be  a 
first  lien  on  the  premises  described  in  the 
complaint;  that  the  defendant  Virginia-Car- 
olina Chemical  Company  have  judgment 
against  its  codefendant  Cash  EUerbe  and  cer- 
tain other  codefendants,  jointly  and  several- 
ly, for  the  sum  of  $11,844.72;  and  have 
Judgment  against  the  defendant  Cash  EUerbe 
Individually  for  the  sum  of  $1,000— which 
said  sums  were  held  a  lien  on  the  'Home 
Place,'  second  to  the  lien  of  plalntlfT  above 
mentioned.  It  was  further  ordered,  adjudg- 
ed, and  decreed  that  the  mortgaged  premises 
described  in  the  complaint,  including  the 
aforesaid  'Home  Place,*  'be  sold  at  public 
outcry,  before  the  courthouse  door  in  Marion, 
South  Carolina,  by  the  master  In  and  for 
the  said  county,  on  the  first  Monday  in  De- 
cember next,  or  some  subsequent  salesday, 
to  the  highest  bidder  for  cash,  the  purchaser 
or  purchasers  to  pay  for  the  papers.'  The 
premises  were  sold  on  the  7th  day  of  De- 
cember, 1908,  the  'Home  Place'  being  bid  oft 
by  W.  J.  Montgomery,  attorney,  for  the  sum 
of  $22,510,  he  being  at  that  price  the  high- 
est bidder  therefor. 

'The  master  then  made  a  report  of  sale 
in  the  usual  form,  at  the  same  time,  making 
a  supplemental  report  as  follows:  *J.  D.  Mc- 
Lucas,  master,  respectfully  reports  (as  sup- 
plemental to  his  report  on  sales)  in  the  case 
above  stated,  that  at  the  sales  of  the  lands 
of  the  defendant  Cash  EUerbe,  under  the 
decree  of  the  court  in  said  cause,  the  tract 
of  land  containing  3,510  acres  was  bid  off 
by  W.  J.  Montgomery,  attorney,  for  ($22,510) 
twenty  two  thousand  five  hundred  and  ten 
dollars,  the  said  sale  being  made  December 
7,  1908.  That  on  January  30,  1909,  the  said 
W.  J.  Montgomery  assigned  his  said  bid  for 
said  land  to  James  H.  Manning,  which  as- 
signment is  hereto  attached  as  an  exhibit  to 
this  report.  That  on  the  Ist  day  of  Febru- 
ary the  said  J.  H.  Manning  paid  to  the  mas- 
ter'the  said  $22,510,  and  the  master  executed 
to  him  a  deed  conveying  to  him  the  said 
3.510  acres  of  land.     That  sooh  thereafter 


the  attention  of  the  master  was  called  to  the 
matter  of  Interest,  which  It  was  alleged, 
should  have  been  computed  upon  said  bid  o' 
$22,510,  from  the  day  of  sale  until  the  bid 
was  complied  with,  on  February  1,  1909. 
That  thereupon  the  master  made  demand 
upon  J.  H.  Manning,  the  purchaser,  for  two 
hundred  and  thirty-six  and  84-100  dollars, 
the  amount  of  Interest  found  to  be  due  on 
said  bid.  That  said  J.  H.  Manning  refused 
to  pay  said  Interest  or  any  part  thereof. 
The  master,  in  making  the  sale,  regards  him- 
self as  the  agent  of  both  parties,  the  defend- 
ant Cash  EUerbe,  and  his  Judgment  creditor, 
Virginia-Carolina  Chemical  Company,  whose 
debt  was  not  fully  paid  out  of  the  proceeds 
of  the  sale,  and  the  first  purchaser,  W.  J. 
Montgomery,  attorney,  and  his  assignee,  J. 
H.  Manning.  The  master  finds  as  matter  of 
law,  that  a  purchaser  at  master's  sale  Is  lia- 
ble for  interest  on  the  amount  of  his  bid, 
from  the  day  of  sale  until  payment  be  made 
and  deed  of  conveyance  executed;  that  ei- 
ther W.  J.  Montgomery,  attorney,  the  orig- 
inal purchaser,  or  J.  H.  Manning,  his  as- 
signee, is  responsible  for  the  payment  of  said 
interest.  Wherefore,  the  master  recommends 
that  the  court  issue  a  rule  against  said  W. 
J.  Montgomery,  attorney,  and  J.  H.  Manning, 
requiring  them  to  show  why  they  should  not 
be  ordered  to  pay  to  the  master,  for  the  bene- 
fit of  the  defendant,  Cash  EUerbe,  and  hia 
unpaid  judgment  creditor,  the  sum  of  two 
hundred  and  slxty-slx  34-100  dollars,  balance 
due  on  the  sale  of  said  8,510  acres  of  land.' " 

His  honor  the  circuit  judge  passed  an  or- 
der that  W.  J.  Montgomery  and  James  H. 
Manning  show  cause  "why  they  should  not 
be  required  to  pay  Into  the  hands  of  the 
court  the  balance  found  to  be  due  by  the 
master  in  said  supplemental  report";  also 
an  order  requiring  J.  D.  McLucas,  master,  to 
show  cause  "why  be  failed  to  collect  the  bal- 
ance found  by  him  to  be  due,  before  delivery 
of  the  deed  of  conveyance,  and  why  he 
should  not  be  held  responsible  to  the  Judg- 
ment creditors  for  his  failure  to  do  so." 
Each  of  said  parties  made  return  to  the  rule 
to  show  cause. 

The  return  to  the  rale  to  show  cause,  made 
by  W.  J.  Montgomery  was  as  follows: 

"That  he  bid  off  the  3,510  acres  of  land, 
set  out  in  the  return  of  the  master,  as  there- 
in stated.  That  subsequently  to  the  bidding 
off  of  the  property,  upon  Investigating  the  ti- 
tle thereto,  he  ascertained  that,  in  the  divi- 
sion of  the  estate  of  the  late  W.  S.  EUerbe, 
it  was  provided  In  the  partition  proceedings 
that  the  mansion  house  located  on  the  3,510 
acres  of  land,  bid  ofC  by  this  respondent,  was 
to  remain  as  a  home  for  certain  of  the  un- 
married daughters,  naming  them,  his  widow- 
ed daughter  and  her  daughter,  as  long  as 
they  saw  fit  to  occupy  it  as  a  home.  That 
the  infirmity  in  the  title  above  stated,  exist- 
ed at  the  time  respondent  bid  ofT  the  prop- 
erty, and  of  which  he  was  ignorant  at  the 
time  of  making  his  bid.   That  as  soon  as  this 
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respondent  learned  of  this  defect  he  notlfled 
the  attorneys  representing  the  plalntlfTs,  in 
the  proceeding  nnder  which  the  property  was 
sold,  and  also  declined  for  this  reason,  to 
comply  with  his  bid,  and  offered  to  said  at- 
torneys to  assign  his  said  bid.  That  the  mat- 
ter remained  in  this  shape,  it  being  under- 
stood between  the  said  attorneys  and  this 
respondent  that  the  question  raised,  would 
be  litigated  and  settled,  in  the  most  expedi- 
tious method  possible ;  and  this  respondent 
with  the  said  attorneys,  had  about  perfected 
arrangements,  for  renting  the  property  for 
the  present  year,  when  this  respondent  was 
approached  by  Mr.  Henry  Buck,  representing 
one  of  the  defendants,  in  said  proceeding, 
with  the  statement  that  he  had  found  a  pur- 
chaser who  would  take  respondent's  bid. 
Subsequently,  respondent  was  informed  that 
the  bid  would  be  taken  by  Mr.  James  H.  Man- 
ning, corespondent  herein.  That  in  conform- 
ity with  said  understanding,  and  without  any 
other  understanding  whatever,  this  respond- 
ent assigned  his  bid.  That  from  the  date  of 
the  assignment,  January  30,  1909,  until  the 
filing  of  the  supplemental  report  made  by  the 
master,  this  respondent  never  heard  anything 
further  In  reference  to  the  said  transaction, 
and  was  dumbfounded  when  informed  by  Mr. 
Buck,  on  the  porch  of  the  courthouse  the 
first  day  of  the  criminal  court,  that  the  mas- 
ter had  filed  said  report,  in  reference  to  In- 
terest upon  the  purchase  price  of  the  prop- 
erty, hereinbefore  referred  to.  That  be  so. 
informed  Mr.  Buck,  and  expressed  his  great 
surprise  that  the  master  should  have  filed 
the  report  referred  to,  inasmuch  as  about 
nine  months  had  elapsed  since  the  transaction 
had  occurred ;  and  while  respondent  could 
In  no  sense  regard  himself,  as  liable  on  ac- 
count of  said  bid,  yet,  had  he  been  notified 
at  the  time  the  question  arose  between  the 
master  and  Mr.  Buck  and  Mr.  Manning,  he 
might  have  been  able  to  have  protected  him- 
self from  loss  In  the  matter,  but,  as  respond- 
ent now  sees  it,  he  would  be  wholly  without 
remedy,  through  no  fault  whatever  of  his 
own.  That  respondent,  in  this  connection, 
was  informed  by  Mr.  Manning  a  few  days 
after  Mr.  Buck  kindly  informed  him,  about 
the  filing  of  the  master's  report,  of  the  de- 
mand made  upon  him  by  the  master,  for  the 
Interest  on  the  bid  and  bis  declining  to  pay 
it,  and  offering  to  return  the  deed,  which  was 
the  first  time  that  respondent  had  ever  had 
any  intimation  or  information  of  this  fea- 
ture of  the  matter.  That  this  respondent  knew 
nothing  of  the  arrangement,  by  which  Mr. 
Manning  was  to  take  over  the  property,  and 
had  nothing  whatever  to  do  with  that  fea- 
ture of  the  transaction  until  he  came  with 
Mr.  Buck,  and  possibly  with  Mr.  Mulllns,  to 
respondent's  office  to  procure  the  bid.  That 
respondent  stated  that  he  was  ready  to  as- 
sign his  bid,  but  inasmuch  as  his  associates 
had  not  been  consulted,  be  would  call  them 
over  the  phone  and  notify  them  of  what  he 
proposed  to  do,  which  was  done.    That  at 


the  time  of  the  assigning  the  bid,  he  told  Mr. 
Buck,  that  he  wanted  the  assignment  care- 
fully drawn,  because  he  wanted  no  further 
trouble  about  the  matter,  as  It  had  already 
given  him  great  annoyance,  which  respondent 
now  repeats.  That  in  a  conversation  had 
with  Mr.  Buck,  at  some  time  prior  to  the 
assignment,  something  was  said  about  the 
bid's  drawing  interest,  In  case  respondent 
was  forced  to  take  title  thereto;  but  at  no 
time,  either  prior  to  the  assignment,  or  at 
the  time  of  the  assignment  or  afterwards, 
did  this  respondent  agree  to  pay  interest  on 
the  bid,  and  when  he  made  the  assignment, 
it  was  his  understanding,  that  he  had  noth- 
ing further  whatever  to  do  with  the  transac- 
tion; and,  as  stated  above^  this  respondent 
remained  in  Ignorance  until  the  time  stated 
above,  that  Interest  had  been  either  claimed 
or  paid,  and  tiad  no  knowledge  or  Informa- 
tion further  in  regard  to  the  transaction,  one 
way  or  another,  thus  being  left  under  the 
impression,  until  said  report  was  brought  to 
his  attention,  by  all  the  parties  connected 
therewith,  that  the  entire  matter  had  been 
closed  up  and  settled  at  the  date  the  assign- 
ment was  made.  Wherefore,  respondent  in- 
sists that  by  his  conduct  the  master  is  now 
estopped  from  asking  this  court  to  require 
this  respondent  to  pay  the  amount  claimed 
by  him  as  interest  on  said  bid ;  and  Insists, 
outside  of  the  legal  estoppel,  which  he  here- 
in sets  up,  and  which  he  believes  he  Is  of 
right  entitled  to  plead,  it  would  be  inequita- 
ble, unjust,  and  unreasonable  on  the  part  of 
the  court  to  require  him  to  pay  the  said 
amount  of  money  or  any  part  thereof;  and 
he  prays  that  as  to  bim  the  said  rule  be  dis- 
missed." 

The  view  which  this  court  takes  of  the 
questions  Involved  renders  it  unnecessary  to 
set  out  tbe  other  returns. 

The  ruling  of  his  honor,  Judge  Watts,  on 
hearing  said  returns,  was  as  follows:  "I 
think  when  Mr.  Montgomery  bid  off  tbe  prop- 
erty and  assigned  It  to  Mr.  Manning  that  let 
him  out ;  I  think  when  Mr.  Manning  took  Mr. 
Montgomery's  bid,  and  the  master  gave  him 
a  deed  for  the  amount  of  tbe  bid,  that  let 
him  out;  and  I  think  the  master,  following 
his  usual  custom  and  practice  in  a  matter  of 
this  sort,  allowed,  in  my  opinion,  not  an  un- 
reasonable time  that  titles  might  be  investi- 
gated.   The  rule  is  discharged." 

The  Virginia-Carolina  Chemical  Company 
appealed  from  the  order  discharging  the  rule 
to  show  cause. 

Henry  Buck  and  Mitchell  Sc  Smitti,  for  ap- 
pellant Virginia-Carolina  Chemical  Co.  M.  C. 
Woods,  for  respondent  Manning.  Jas.  W. 
Johnson,  for  respondent  J.  McLucas.  Mont- 
gomery &  lide,  for  respondent  Montgomery. 

QART,  A.  J.  The  first  question  that  will 
be  considered  Is  whether  W.  J.  Montgomery 
was  liable  for  interest  on  his  bid.  The  prin- 
ciple is  well  settled  in  this  state  that  a  pur- 
chaser of  land,  under  a  decree  rendered  b7 
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the  conrt,  In  the  exercise  of  Its  chancery  ]n- 
rlsdictlon,  Is  entitled  to  a  reasonable  time, 
after  bidding  off  tlie  property,  to  ascertain 
whether  the  title  Is  defectire.  The  rule  is 
thus  stated  in  Bank  v.  Bramlett,  58  S.  C.  477, 
36  S.  E.  912,  79  Am.  St.  Rep.  855 :  "In  Mitch- 
ell T.  Pinclcney,  13  S.  C.  212,  It  was  stated: 
'Reasonable  time  is  always  given  for  the  ex- 
amination of  titles,  and,  if  necessary,  a  ref- 
erence will  be  ordered.'  TVe  take  it  that  this 
expresses  the  policy  in  this  state,  and  it  Is  a 
fair  and  Just  one  to  all  concerned,  and  it  Is 
well  calculated  to  Inspire  confidence  and  pro- 
mote competition  at  equity  sales.  Such  be- 
ing the  rule,  we  do  not  well  see  how  purchas- 
ers at  equity  sales  should  be  denied  relief  for 
defect  of  title,  on  the  mere  ground  that  they 
are  bound,  by  constructive  notice  of  such  de- 
fect, unless  it  be  that  relief  is  never  to  be 
afforded  for  defect  of  title,  which  a  full  ex- 
amination of  records  would  disclose,  which 
would,  for  most  practical  purposes,  be  a  de- 
nial of  relief  for  defective  title.  If  one  has 
actual  notice  of  the  defect  in  the  title,  or  has 
before  his  bid  discovered  such  defect  by  an 
examination  of  the  records,  there  would  be 
good  grounds  for  denying  him  any  relief ;  but 
If  he  has  no  actual  notice,  and  bids  In  reli- 
ance on  the  rule  allowing  him  a  reasonable 
time  to  examine  into  his  title,  he  ought  not 
to  be  denied  relief,  merely  because  he  had  con- 
structive notice  of  the  records,  at  the  time 
of  his  bid."  In  other  words,  the  rule  is  based 
upon  the  Just  and  equitable  principle  that  a 
purchaser  should  not  be  compelled  to  comply 
with  his  bid  if  the  titie  is  defective;  and, 
if  it  is  a  .case  in  which  it  would  be  inequita- 
ble to  require  him  to  pay  the  principal  of 
his  bid,  It  necessarily  follows  that  the  inter- 
est thereon  could  not  be  collected  from  him. 
But  be  would  t>e  compelled  to  pay  interest 
on  his  bid,  if  investigation  showed  that  the 
title  was  not  defective. 

In  the  case  under  consideration,  it  appears 
from  the  testimony  (1)  that  shortly  after  W. 
J.  Montgomery  purchased  the  property  he  as- 
certained certain  facts  in  regard  to  the  ti- 
tle of  which  he  did  not  have  any  actual 
knowledge  at  the  time  of  his  bid,  which  show- 
ed that  the  title  was  defective,  and  that  he 
could  not  have  been  compelled  to  comply  with 
the  terms  of  sale ;  (2)  that  he  promptly  no- 
tified the  attorneys  representing  the  plain- 
tiffs in  the  foreclosure  suit  of  such  fact,  and 
for  the  foregoing  reason  declined  to  comply 
with  his  bid,  and  offered  to  assign  it;  (3) 
that  W.  J.  Montgomery  and  the  attorneys 
for  the  Virginia-Carolina  Chemical  Company 
agreed  to  settle  the  question  by  litigation  in 
the  most  expeditious  method  possible;  (4) 
that  with  the  knowledge  and  consent  of  the 
attWneys  for  the  Virginia-Carolina  Chemical 
Company  W.  J.  Montgomery  assigned  his  bid, 
in  the  usual  form,  to  James  H.  Manning ;  (5) 
that  from  the  time  he  assigned  his  bid  on 
the  30th  of  January,  1909,  until  the  master 


made  his  supplemental  report  In  October 
thereafter,  W.  J.  Montgomery  did  not  have 
notice  of  any  further  proceedings,  in  regard 
to  the  transaction,  on  the  part  of  the  attor- 
neys for  the  Virginia-Carolina  Chemical  Com- 
pany, and  (6)  that  If  he  had  been  notified, 
at  the  time  the  question  of  interest  arose,  be- 
tween the  attorneys  for  the  Virginia-Carolina 
Chemical  Company,  James  H.  Manning,  and 
the  master,  he  could  in  all  probability  have 
protected  himself  from  loss,  but  that  he  would 
now  be  without  remedy.  Under  these  cir- 
cumstances he  was  not  chargeable  with  In- 
terest. 

Having  reached  this  conclusion.  It  neces- 
sarily follows  that  neither  James  H.  Man- 
ning nor  J.  D.  McLucas,  master,  are  Uable 
for  interest 

Judgment  affirmed. 

(87  3.  a  S69) 
MAYFIELD  v.  BESSINGER  et  al. 
(Snpreme  Court  of  South  Carolina.     Dec.  16, 
1910.) 

1.  Accouirt  (I  12*)— Natukb  or  Bsuedt— An- 
EquATE  Remedy  at  Law. 

Where  complainant  sued  for  an  accounting 
and  division  of  crops  involving  an  amount  in 
controversy  exceeding  $100,  the  bill  was  not  ol)- 
jectionable  on  the  theory  that  complainant  had 
an  adequate  remedy  at  law  by  a  decision  of  an 
arbitrator  or  justice  of  the  peace  as  authorized 
by  Civ.  Code  1902,  |  2716;  since  the  proceed- 
ings being  equitable,  and  involving  more  than 
$100,  a  magistrate  was  deprived  of  jurisdiction 
by  Const,  art.  5,  |  21. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent.  Dig.  §§  62-70;  Dec.  Dig.  {  12.*] 

2.  Appeal  ano  Errob  (i  107*)— Obdebs  Ap- 
pealable— Obder  of  Heferbnce. 

An  order  of  reference  is  not  appealable  un- 
less it  deprives  the  appellant  of  a  mode  of  trial 
to  which  be  is  entitled  by  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  785-739;  Dec  Dig.  i 
107.*J 

3.  Appbai.  and  Ebbob  (S  1044*)— Refkbence 
Before  Issue  Joined— Prejudice. 

Defendant  was  not  prejudiced  b^  the  grant- 
ing of  an  order  of  reference  before  issue  Joined, 
where  the  answer  was  filed  after  the  onler  of 
reference,  and  showed  that  defendant  was  not 
deprived  of  a  mode  of  trial  to  which  he  was 
legally  entitled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4122,  4123;  Dec.  Dig.  S 
1044.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;   Robt  Aldrlch,  Judge. 

Suit  by  L.  K.  Mayfield  against  A.  R.  Bes- 
slnger  and  another.  From  an  order  granting 
a  temiwrary  injunction,  and  referring  the 
cause  to  a  master  for  an  accounting,  defend- 
ants appeal.    Affirmed. 

B.  W.  MUey  and  James  EL  Davis,  for  ap- 
pellants. B.  T.  Rice  and  S.  G.  Mayfleld,  for 
respondent 

GABY,  A.  J.  The  plaintiff  and  the  defend- 
ant entered  Into  a  contract  under  which  the 
defendant  cultivated  the  lands  of  the  plain- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  I>eo.  Dig.  &  Am.  Dig.  Key  No.  Serlea  A  Rep'r  Ininzt* 
69  S.E.-4.1 
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tiff,  during  the  year  1909,  for  a  share  of  the 
crops.  They  failed  to  agree  as  to  a  proper  di- 
vision of  the  crops,  whereupon  the  defend- 
ant proceeded  to  have  the  division  made  by 
a  magistrate,  under  the  provisions  of  section 
2716  of  the  Code  of  Laws,  which  Is  as  fol- 
lows: "Whenever  labor  Is  performed  under 
contract  on  shares  of  crop  or  crops,  such  crop 
or  crops  shall  be  gathered  and  divided  off, 
before  It  is  removed  from  the  place  where  It 
was  planted,  harvested,  or  gathered.  Such 
division  to  be  made  by  a  disinterested  per- 
son, when  desired  by  either  party  to  the  con- 
tract And  snch  disinterested  party  shall  be 
"hosen  by  and  with  the  consent  of  the  con- 
tracting parties;  whenever  the  parties  fail 
to  agree  on  any  disinterested  party,  or. 
If  complaint  is  made  that  the  division  has 
been  unfairly  made,  within  ten  days  after 
such  division,  it  shall  be  the  duty  of  the  mag- 
istrate, residing  nearest  the  place  where  such 
crop  or  crops  are  planted,  harvested,  or  gath- 
ered, to  cause,  under  his  immediate  supervi- 
sion, such  equitable  division  as  may  be  stip- 
ulated In  the  contract:  »  •  •  Provided, 
that  If  either  party  be  in  debt  to  the  other 
for  any  obligation  Incurred  under  contract, 
the  amount  of  said  indebtedness  may  be  then 
and  there  settled  and  paid,  by  such  portion 
of  the  share  or  shares  of  the  party  so  in- 
debted, as  may  be  agreed  upon  by  the  par- 
ties themselves,  or  set  apart  by  the  magis- 
trate, or  any  party  chosen  to  divide  said  crop 
or  crops."  This  plaintiff  then  commenced  an 
action  for  an  accounting  and  settlement,  and 
obtained  a  temporary  order  of  injunction 
against  the  defendant.  On  bearing  the  return 
of  the  defendant,  to  the  rule  to  show  cause 
why  a  temporary  order  of  Injunction  should 
not  be  granted,  his  honor  the  circuit  Judge 
also  ordered  that  it  be  referred  to  the  master 
to  take  the  testimony,  and  report  to  the  court 
the  exact  state  of  the  accounts  between  the 
parties. 

The  first  assignment  of  error,  on  the  part 
of  the  circuit  Judge,  is  because  the  proceed- 
ings Instituted  by  the  defendant  Besslnger, 
before  a  magistrate,  for  a  division  of  the 
crops,  under  the  provision  of  section  2716  su- 
pra, afforded  the  plaintiff  a  plain  and  ade- 
quate remedy  at  law,  and  prevented  her  from 
resorting  to  the  equitable  powers  of  the 
Court.  Sectiop  21,  art.  5,  of  the  Constitution, 
provides  that  "magistrates  shall  have  Juris- 
diction In  such  civil  cases,  as  the  General 
Assembly  may  prescribe :  Provided,  such  Ju- 
risdiction shall  not  extend  to  cases,  where 
the  value  of  property  in  controversy,  or  the 
amount  claimed,  exceeds  one  hundred  dollars, 
♦  *  •  or  to  cases  in  chancery."  There  are 
two  reasons  why  the  magistrate  could  not  ex- 
ercise Jurisdiction  in  this  case :  (1)  The 
amount  in  controversy  exceeded  one  hundred 
dollars;  and  (2)  the  proceedings  before  the 
magistrate  were  equitable  in  their  nature. 
HoUlday  v.  Poston,  60  S.  C.  103,  38  S.  E.  449. 


The  second  error  assigned  is  because  the 
circuit  Judge  erred  In  ordering  a  reference- 
before  the  Issues  were  made  by  the  plead- 
ings, as  the  answer  of  the  defendant  had  not 
then  been  filed.  An  order  of  reference  is  not 
appealable,  unless  It  deprives  the  appellant 
of  a  mode  of  trial,  to  which  he  Is  entitled  by 
law.  Devereuz  v.  McCrady,  49  S.  C.  423,  27 
S.  B.  467.  Not  only  is  It  necessary  to  show 
error,  but  that  It  was  prejudicial  to  the 
rights  of  the  appellant.  The  answer  has  been 
filed  since  said  order,  and  shows  that  the  de- 
fendant was  not  deprived  of  a  mode  of  trial 
to  which  he  was  entitied,  and  that  a  circuit 
Judge,  even  now,  could  make  such  an  order 
on  his  own  motion.  -  Green  ▼.  McCarter,  64 
S.  C.  290,  42  S.  B.  157. 

Affirmed. 

(153  K.  c  «m 

STATB  T.  ORBGORX. 

(Supreme  Court  of  North'  Carolina.     Dee.  7, 
1910.) 

1.  Cbiminai,   Law   (§    1144*)— Appkait-Pbb- 

SmfPTIONS. 

A  court  on  appeal  in  reviewing  the  inffi- 
ciency  of  the  verdict,  where  the  record  states 
that  the  court  fullv  informed  the  jury  as  to 
the  law  upon  all  pnases  of  the  evidence,  will 
assume  that  the  trial  court  gave  proper  in- 
structions and  limited  the  case  to  toe  one 
charged  in  the  indictment  and  proved  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1144.*] 

2.  Crikinai.  Law  (J  893*)— Vkbdict— Swm- 

CIBNCY. 

A  verdict  must  be  read  In  connection  with 
the  issue  on  trial  and  the  evidence  and  the 
instructions. 

lEi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2089, 2527 ;    Dec.  Dig.  S  893.*] 

3.  Cbiuinal  Law  ({  893*)— Vebdict— Suffi- 
ciency. 

A  verdict  must  receive  a  reasonable  con- 
struction and  will  not  be  avoided  except  from 
necessity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2089,  2527;  Dec.  Dig.  { 
893.*] 

4.  Cbiuinai.  Law  (S  881*)—VEBDior— Suffi- 
ciency. 

Where  the  evidence  and  the  instructions 
were  directed  to  the  particnlar  crime  alleged 
in  the  second  count  in  an  indictment,  charg- 
ing the  crime  of  receiving  stolen  goods,  a  ver- 
dict, "We  find  the  defendant  guilty  of  receiv- 
ing the  goods,  knowing  them  to  be  stolen,"  was 
sufficient  as .  finding  defendant  guilty  of  the 
crime  charged. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  881.»] 

Appeal  from  Superior  Court,  Henderson 
County;  Webb,  Judge. 

B.  Gregory  was  convicted  of  receiving  stol- 
en goods,  and  he  appeals.    Affirmed.        ^i^ 

Chas.  F.  Toms,  Staton  &  Rector,  and  H.  G. 
Ewart,  for  appellant  Attorney  General 
Bickett  Geo.  L.  Jones,  and  Michael  Scbenck. 
for  the  State. 
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WALKER,  J.  The  defendant  was  Indicted 
tn  the  court  below  for  larceny  and  receiving 
stolen  goods,  the  property  of  the  Henderson 
Wholesale  Grocery  Company.  He  was  tried 
for  receiving  the  goods  knowing  them  to  be 
stolen.  The  evidence  tended  to  show  that 
the  goods  had  been  stolen  by  Dave  Harris 
and  received  by  the  defendant  with  the  guilty 
knowledge.  The  evidence  and  charge  of  the 
court  were  all  directed  to  the  particular  crime 
alleged  In  the  second  count;  that  is,  the  one 
for  receiving.  There  was  no  evidence  of  any 
other  crime  having  been  committed  by  the 
defendant,  and,  aa  it  is  stated  that  the  court 
fully  informed  the  Jury  as  to  the  law  "upon 
all  phases  of  the  evidence,"  we  must  assume 
the  Judge  gave  proper  instructions  and  told 
the  Jury  that,  unless  they  found  beyond  a 
reasonable  doubt  the  defendant  had  received 
the  goods  described  in  the  Indictment  know- 
ing them  to  have  been  stolen,  they  should 
acquit  him,  and  they  could  convict  only  if 
they  found  that  he  was  guilty  as  charged  In 
the  count  for  receiving.  This  charge,  of 
course,  confined  the  Jury,  In  the  considera- 
tion of  the  case,  to  the  single  question  wheth- 
er the  defendant  was  guilty  of  the  ofTense, 
in  manner  and  form,  as  alleged  In  the  second 
count  of  the  indictment  The  Jury  returned 
the  following  verdict:  "We  find  the  defend- 
ant guilty  of  receiving  goods,  knowing  them 
to  be  stolen."  The  defendant  moved  for  a 
new  trial  because  the  verdict  is  defective, 
in  that  It  is  not  found  to  whom  the  goods 
belonged,  nor  does  the  verdict  show  that  the 
defendant  has  been  convicted  of  the  crime 
alleged  in  the  Indictment  He  also  moved  to 
arrest  the  Judgment  The  court  refused  both 
motions,  and,  from  the  Judgment  upon  the 
verdict,  the  defendant  appealed. 

It  Is  contended  that  the  Jury  may  have 
convicted  the  defendant  of  receiving  stolen 
goods  other  than  those  described  In  the  bill. 
The  verdict  should  be  read  In  connection 
with  the  issue  being  tried,  the  evidence,  and 
the  charge  of  the  court  Greenleaf  v.  Rail- 
road, 91  K.  G.  33.  This  is  so  in  a  civil  oction, 
and  we  do  not  see  why  the  same  rule  should 
not  apply  to  an  Indictment  State  v.  Long, 
52  N.  C.  24.  We  have  frequently  held  that 
where  there  are  several  counts  In  a  bill,  and 
a  general  verdict  is  rendered  without  speci- 
fying the  count  upon  which  it  is  given,  we 
can  look  to  the  evidence  and  to  the  charge, 
and,  if  it  is  found  from  them  that  the  trial 
related  to  only  one  of  the  counts,  the  verdict 
will  be  restricted  to  that  count  State  t. 
Long,  supra;  Morehead  v.  Brown,  51  N.  C. 
367;  State  v.  Leak,  80  N.  C.  403;  State  v. 
Thompson,  95  N.  O.  596;  State  v.  Gilchrist 
113  N.  C.  6T3,  18  S.  B.  319;  State  v.  McKay, 
150  N.  O.  816,  63  S.  EJ.  1059.  The  verdict  Is 
to  have  a  reasonable  intendment  and  should 
receive  a  reasonable  construction.  It  should 
not  be  avoided  except  from  necessity.  Clark; 
Cr.  Proc.  486,  and  cases  cited.  Why  should 
we  Infer  that  the  Jury  intended  to  convict 


the  defendant  of  an  offense  which  was  not 
stated  In  the  bill  and  of  which  there  was  no 
evidence?  Is  it  not  more  reasonable  and 
sensible  to  conclude  that  they  obeyed  the 
Judge's  Instructions  and  considered  only  the 
evidence  in  the  case? 

In  State  v.  May,  132  N.  0.  1020,  43  S.  E. 
819,  it  Is  said  by  Douglas,  J.,  that  "when  an 
Indictment  contains  two  counts,  but  the  evi- 
dence. Instructions  of  the  court,  and  the 
argnunent  of  counsel  refer  to  one  of  the  counts 
only,  It  will  be  presumed  that  the  verdict 
followed  the  trial  and  related  to  such  count." 
If  the  presumption  was  permissible  In  that 
case^  It  would  seem  to  apply  as  well  to  the 
facts  of  this  case.  In  Hoback's  Case,  28  Grat 
(Ya.)  922,  the  defendant  was  found  guilty  of 
"unlawfully  shooting  with  Intent  to  malm." 
without  stating  the  name  of  the  person  upon 
whom  It  was  alleged  in  the  bill  the  assault 
had  been  committed.  The  court,  after  saying 
that  the  verdict  must  always  be  read  in  con- 
nection with  the  indictment,  and  if  it  appear, 
upon  reading  them  together,  what  is  meant 
by  the  verdict,  it  is  suflBclently  certain,  as  It 
refers  to  or  adopts  the  indictment  either 
expressly  or  by  clear  implication,  concludes 
with  these  words:  "Can  we  place  upon  the 
verdict  so  unreasonable  a  construction  as  to 
make  it  doubtful  whether  the  Jury  intended 
to  find  that  Brown  Seagle  was  the  person 
shot,  or  that  no  person  was  in  fact  shot?" 
In  Guenther  ▼.  People,  24  N.  Y.  100,  the  bill 
contained  counts  for  larceny  and  embezzle- 
ment and  the  verdict  was,  "Guilty  of  embez- 
zlement" The  defendant  contended  that  the 
verdict  was  void  for  uncertainty,  because  11 
did  not  find  the  defendant  guilty  of  the  em- 
bezzlement charged  inf  the  Indictment;  but 
the  court  replied:  "The  verdict  Is  not  void 
for  uncertainty.  It  finds  the  prisoner  guilty 
of  an  offense  charged  In  the  Indictment,  and 
means  that  offense  as  charged  therein.  Its 
effect  is  the  same  as  would  be  a  verdict  of 
guilty  under  a  single  count  The  words  'of 
embezzlemenf  were  added  to  designate  to 
which  offense  they  Intended  the  verdict  to 
apply."  State  v.  Wilson,  40  La.  Ann.  751, 
5  South.  62,  1  L.  R.  A.  795.  In  State  v.  Kln- 
sauls,  126  N.  C.  1095,  36  S.  B.  31,  the  de- 
fendant was  indicted  for  murder  of  the  per- 
son named  In  the  bill,  and  the  Jury  found 
him  "guilty  of  the  felony  of  murder  In  the 
first  degree."  The  Judge,  the  next  day  aft- 
er the  verdict,  added  thereto  the  follow- 
ing words:  "In  the  manner  and  form  as 
charged  In  the  indictment"  The  court  held 
the  verdict  as  returned  by  the  Jury  and  with- 
out the  added  words,  to  be  sufficient  and 
that  the  amendment  of  the  Judge  was  merely 
formal  and  not  prejudicial  to  the  defendant 

We  cannot  avoid  the  conclusion  that  the 
Jury  intended  to  convict  the  defendant  of  the 
crime  alleged  In  the  indictment  and  for  which 
he  was  tried.  State  v.  Whltaker,  89  N.  a 
472,  and  State  v.  Parker,  152  N.  C.  790,  67 
S.  E.  35,  cited  by  the  defendant's  counsel  in 
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rbelr  brief,  are  not  In  point  In  botb  cases 
the  jury  found  tlie  deteudant  guilty  of  the 
commission  of  an  act  wblcta  was  not  criminal. 
Tbe  defendant  may  bave  committed  tbe  act, 
and  yet  not  have  been  guilty  of  tbe  crime 
alleged  in  tbe  indictment.  An  essential  ele- 
ment of  the  crime  was  omitted  by  the  ver- 
dict; In  tbe  one  case,  the  "guilty  knowledge," 
and  In  tbe  other  tJie  "concealment  of  tbe 
veapon." 

We  find  no  error  In  fbe  record. 

No  error. 


OM  N.  a  14) 

WEST  V.   SEABOARD  AIR  LINE  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Dec  14. 
1910.) 

1.  Release   (§  57*)— VALinrrr— Mental  Ca- 
pacity—Faibness— Evidence. 

In  an  action  by  an  empIo;jr£  for  negligent 
injuries,  evidence  held  Insufficient  to  support 
a  finding  that  the  employer,  when  making  a  set- 
tlement and  taking  a  release  from  tbe  employe, 
had  any  notice  of  his  mental  incapacity  to  ex- 
ecute such  release,  or  a  finding  that  the  settle- 
ment was  unfair,  nnjust,  or  inequitable. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {{  106-108;    Dec.  Dig.  |  57.»] 

2.  Release  rt  15*)— Validitt— Test. 

The  validity  of  an  employe's  release  of  his 
claim  for  negligent  injuries  must  be  tested,  as 
to  the  mental  capacity  of  the  employ^  and  fair- 
ness of  the  settlement,  by  the  conditions  then 
existing  and  of  which  the  master  had  notice. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  30:   Dec.  Dig.  i  15.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Union. Coun- 
ty; C.  C.  Lyon,  Judge. 

Action  by  R.  T.  West,  by  his  guardian, 
against  the  Seaboard  Air  Line  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Civil  action  tried  before  Lyon,  J.,  and  a 
jury  at  February  term,  1910,  of  the  superior 
court  of  Union  county.  This  case  was  be- 
fore this  court  at  fall  term,  1909,  and  will 
be  found  reported  in  151  N.  C.  231,  65  S.  E. 
979,  where,  in  the  opinion  of  tbe  court  the 
nature  of  the  action  and  much  of  tbe  evi- 
dence are  stated.  After  the  opinion  of  this 
court  was  certified  down,  one  W.  H.  Nor- 
wood was  appointed  guardian  of  tbe  plain- 
tiff. R.  T.  West  upon  the  allegation  of  bis 
mental  Incapacity,  and  upon  tbe  petition  of 
tbe  guardian  be  was  made  a  party  plaintiff 
and  permitted  to  prosecute  this  action.  He 
filed  complaint  adopting  tbe  allegation  of  tbe 
complaint  and  replication,  filed  by  tbe  plain- 
tiff West,  and  further  alleged  that  on  Janu- 
ary 29,  1910,  be  offered  to  return  to  defend- 
ant the  amount  of  $1,511.61  (tbe  amount 
paid  to  West  by  tbe  defendant  and  accepted 
In  full  release  of  all  damages  sustained  by 
him),  with  interest  from  October  9,  1905; 
that  this  offer  was  declined  upon  the  ground 
that  tbe  defendant  denied  the  mental  in- 
capacity of  West  at  tbe  time  tbe  release-ton- 


tract  was  signed,  and  that  It  had  any  notice 
or  knowledge  thereof.  It  was  also  admitted 
at  tbe  trial  that  there  was.  no  negligence 
chargeable  to  defendant  for  tbe  wreck  of 
the  passenger  train  on  September  9,  1904^ 
at  Wbisnant's  trestle,  but  that  It  was  negli- 
gent in  permitting  a  freight  train  to  run  in 
upon  the  wrecked  passenger  train,  Tbe  Is- 
sues submitted  to  the  Jury,  with  their  find- 
ings, were  as  follows: 

(1)  Did  tbe  plaintiff,  at  the  time  of  receiv- 
ing tbe  voucher  for  $1,511.61,  execute  tbe  al- 
leged release^  dated  October  9,  1905,  set  up 
in  tbe  answer?    Answer:    Tes. 

(2)  Did  the  plaintiff,  at  tbe  time  of  execut- 
ing tbe  said  release,  have  sufficient  mental 
capacity  to  understand  tbe  nature  and  effect 
of  said  release?    Answer:    No. 

(3)  If  not  did  tbe  defendant  have  notice 
at  that  time  of  said  West's  lack  of  mental 
capacity?    Answer:    Yea. 

(4)  Did  tbe  plaintiff,  at  the  time  of  indors- 
ing and  collecting  the  said  voucher  for 
$1,511.61,  have  sufficient  mental  capacity  to 
understand  tbe  nature  and  effect  of  said 
voucher?    Answer:    No. 

(5)  Has  tbe  said  West  been  continuously, 
since  September  9,  1904,  up  to  this  time,  in- 
competent, from  want  of  understanding,  to 
manage  his  own  affairs?    Answer:    Yes. 

(6)  What  damage,  if  any,  is  the  plaintiff 
R.  T.  West  entitled  to  recover  for  injuries 
suffered  by  tbe  said  West  as  the  result  of  the 
freight  train  running  In  upon  tbe  derailed 
passenger  train,  as  alleged  in  tbe  complaint? 
Answer:  $8,511.61-|^1,611.61=$7,000 ;  net  $7,- 
000. 

(7)  Was  W.  H.  Norwood  appointed  guard- 
Ian  of  the  said  West  as  alleged  in  tbe  amend- 
ed complaint  filed  by  said  Norwood?  An- 
swer:   Yes. 

(8)  Did  tbe  plaintiff  NorwodS,  as  guard- 
ian of  said  West  offer  to  return  to  the  said 
defendant  the  money  paid  to  tbe  plaintiff 
West,  with  interest  thereon  from  tbe  time 
of  payment  as  alleged  In  the  amended  com- 
plaint filed  by  tbe  said  Norwood?  Answer: 
Yes. 

(9)  If  so,  did  the  defendant  refuse  to  ac- 
cept tbe  return  of  said  money?  Answer: 
Yes. 

(10)  Was  the  refusal  of  the  defendant  to 
accept  tbe  return  of  said  money  put  upon  tbe 
grounds  that  the  defendant  denied  that  tbe 
said  West  lacked  mental  capacity  at  the  time 
be  signed  the  said  release,  and  received  the 
said  money?    Answer:    Yes. 

(11)  Was  the  amount  paid  by  tbe  defend- 
ant to  the  plaintiff  West  a  fair  and  reasona- 
ble compensation  for  the  execntlon  of  said 
release?    Answer:    No. 

(12)  Is  the  plaintifTs  cause  of  action  bar- 
red by  tbe  statute  of  limitations?  Answer: 
No. 

It  will  be  noticed  that  tbe  first  second, 
fourth,  an4  sixth  issues  were  submitted  at 
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the  former  trial.  During  the  trial  onmer- 
oas  exceptions  were  taken  by  the  defendant 
to  the  rulings  of  his  honor  In  admitting  in- 
competent testimony,  excluding  competent 
testimony,  and  to  his  refusal  to  give  certain 
special  instructions  prayed  by  defendant  and 
to  certain  parts  of  his  charge.  From  the 
Jndgment  rendered,  the  defendant  appealed. 

Adams,  Jerome  &  Armfleld,  John  D.  Shaw, 
and  Burwell  &  Cansler,  for  appellant  Wil- 
liams &  Lemmond,  Tlllett  &  Guthrie,  and  A. 
M.  Stack,  for  appellee. 

MANNING,  J.  In  view  of  the  opinion  of 
this  court  delivered  In  the  former  appeal  of 
this  case  (151  N.  C.  231,  65  S.  E.  979),  it  is 
necessary,  in  order  to  sustain  a  recovery  for 
the  plaintiff,  that  an  aflBrmative  response 
should  be  made  to  the  third  issue,  coupled 
-with  a  negative  finding  to  the  eleventh  Issue. 
These  two  Issues  present  the  crucial  matter 
of  inquiry;  the  negligence  of  defendant  in 
permitting  its  freight  train  to  crash  into  the 
derailed  and  wreclced  passenger  train  being 
admitted.  This  brings  us  to  an  examination 
of  the  evidence  offered  upon  these  two  ques- 
tions; and,  giving  to  it  the  most  favorable 
construction  for  the  plaintiff,  the  conclusion 
is  irresistible  that  it  Is  wholly  insufficient  to 
Justify  a  finding  upon  either  issue  in  plain- 
tlETs  favor.  At  best  It  raises  not  more  than 
a  conjecture  tttat  defendant's  agent  making 
the  settlement  with  plaintiff  had  notice  of 
plaintiff's  mental  incapacity,  assuming  that 
such  incapacity  existed  at  that  time;  and  it 
does  not  raise  even  a  conjecture  that  the  set- 
tlement made  with  him  was  unjust,  unfair, 
or  inequitable.  The  plaintiff's  Itemized  claim, 
as  presented  by  him  to  the  defendant,  which 
was  approved  by  those  interested  in  his  wel- 
fare, was  for  |1,C03.22.  The  defendant  paid 
him  $1,511.61 ;.  the  difference  being  less  than 
1100,  or  about  6  per  cent.  At  that  time  the 
plaintiff  thought,  and  those  interested  in 
his  welfare  considered,  the  settlement  satis- 
factory, fair,  and  Just.  There  Is  absolute- 
ly no  evidence  that  defendant  was  striving 
to  drive  a  hard  bargain ;  no  suggestion  of 
Imposition,  undue  influence,  or  fraud,  except 
that  fraud,  as  plaintiff  contends,  which  aris- 
es from  contracting  with  a  mental  defective 
with  notice  of  his  mental  Incapacity. 

It  will  be  observed  that  none  of  the  plain- 
tiff's family  or  friends  or  bis  attorney  thought 
at  that  time  that  plaintiff's  mental  incapac- 
ity was  so  great  as  to  suggest  the  advisabil- 
ity of  the  appointment  of  a  guardian  for  him. 
This  seems  not  to  have  occurred  to  them  un- 
til nearly  five  years  thereafter,  and  after 
the  former  opinion  of  this  court  In  this  case 
had  been  certified  down.  At  least,  we  find 
no  suggestion  of  it  In  the  evidence.  The 
narrative  of  the  circumstances  of  the  wreck, 
of  the  correspondence  between  plaintiff  and 
defendant's  agent,  of  what  took  place  at  the 
time  of  and  Just  prior  to  the  settlement,  of 
what  he  said  and  did,  and  what  Stanley  said 
and  did,  given  by  plaintiff  himself,  who  was 


examined  as  a  witness  In  his  own  behalf, 
show  an  Intelligent  comprehension  of  the 
transaction  and  the  contract,  though  detailed 
nearly  five  years  thereafter  and  by  a  man 
who  was  adjudged  non  compos  mentis  at 
the  time  he  was  testifying.  At  the  time  of 
the  settlement  October  9,  1905,  more  than 
a  year  after  the  wreck,  not  only  did  plain- 
tiff, but  bis  physician  and  his  family,  en- 
tertain the  opinion  that  plaintiff  would  re- 
cover, but  that  he  had  in  fact  so  far  recov- 
ered tliat  he  would  be  able  In  cold  weather 
to  resume  his  former  position  as  passenger 
conductor.  The  plaintiff,  in  his  letter  of 
October  7,  1906,  wrote  that  he  was  then, 
and  had  been  since  October  Ist  able  to  re- 
sume bis  duty  as  passenger  conductor;  and 
his  physician.  Dr.  Ashcraft,  wrote  on  Octo- 
ber 10th  that:  "So  far  as  I  can  see,  he  (Con- 
ductor West)  is  in  as  good  health  as  he  has 
been  for  the  past  two  or  three  years.  I 
think  he  will  come  out  all  O.  K."  And  he 
explained  in  his  testimony  that  O.  K.  meant 
that  he  would  be  all  right;  that  at  the 
time  be  wrote  the  letter  Just  quoted  from, 
he  wrote  It  for  the  purpose  of  informing  de- 
fendant's superintendent  that,  in  his  opinion, 
the  plaintiff  was  then  as  capable  of  running 
a  train  as  conductor  as  he  was  before  the 
wreck ;  that  at  that  time  his  condition  ap- 
peared normal  to  the  outsider,  the  layman ; 
and  that  though  he  had,  at  the  time  of  the 
trial,  changed  his  opinion,  this  change  was 
largely  due  to  the  subsequent  development 
of  the  plaintiff's  disease.  It  also  appeared 
that  plaintiff  went  where  he  pleased,  taking 
occasional  trips  from  home  unattended; 
that  he  wrote  defendant  to  furnish  him  pass- 
es for  tbese  trips;  that  he  went  to  Ports- 
mouth to  make  the  settlement  unattended. 
It  cannot  be  said  that,  because  defendant's 
agent,  making  th^  settlement,  asked  the 
plaintiff  at  that  time  If  he  knew  the  super- 
intendent entertained  some  doubt  of  his  fit- 
ness on  account  of  bis  physical,  mental,  and 
nervous  condition,  to  resume  his  duties  as 
passenger  conductor,  that  this  question  Is 
sufficient  to  support  the  allegation  that  such 
agent  had  notice  of  plaintiff's  want  of  ca- 
pacity to  make  a  contract  or  to  make  the 
settlement  of  his  claim  against  the  defend- 
ant that  he  did  make  on  that  day.  It  is  a 
matter  of  common  knowledge  that  every  man 
with  the  mental  capacity  to  make  a  contract 
has  not  the  mental  capacity  to  perform  the 
many  and  delicate  duties  of  a  conductor  of 
a  passenger  train.  To  make  such  a  contract 
as  the  plaintiff  made  cannot  be  said,  under 
the  rulings  of  this  court,  and  measured  by 
the  standard  of  capacity  universally  recog- 
nized, to  require  any  great  amourit  of  mental 
capacity,  especially  In  the  absence  of  any 
suggestion  of  misrepresentation.  Imposition, 
or  undue  Influence;  while  to  discharge  the 
many,  varied,  and  delicate  duties  of  conduc- 
tor of  a  passenger  train  requires  at  all  times 
more  than  the  average  intelligence,  and  es- 
pecially a  nervous  condition  not  easily  ir- 
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ritated  or  excited.  The  correspondence  be- 
tween plaintiff  and  defendant's  agent,  in  ref- 
erence to  the  adjustment  of  his  daim,  ex- 
tended over  a  period  of  more  than  a  year, 
and  all  the  letters,  the  same  as  at  the  for- 
mer trial,  were  offered  In  evidence  by  one 
side  or  the  other,  and  their  pertinency  to  the 
phase  of  the  case  now  under  consideration 
is  commented  upon  in  the  former  opinion 
of  the  court.  The  additional  fact,  appearing 
at  the  last  trial,  that  the  plaintiff  himself 
did  not,  in  fact,  compose  and  prepare  all 
these  letters,  but  was  aided  by  his  wife,  his 
attorney,  and  two  other  friends,  each,  in 
drafting  the  letters,  can  have  no  effect  In 
determining  the  Issues  now  nnder  consid- 
eration, for  it  is  not  suggested  that  such 
fact. was  communicated  to  the  defendant's 
agent  having  In  charge  the  adjustment  of 
plaintiff's  claim;  on  the  contrary.  It  is  ev- 
ident from  the  testimony  that  the  purpose 
of  plaintiff  and  his  friends  was  to  conceal 
the  fact  of  such  aid  from  defendant's  agent. 

It  is  insisted  that  the  conversation  of  Dr. 
Ashcraft  with  Supt.  Berkley  in  January  or 
February,  1905,  in  which  Dr.  Ashcraft  ex- 
pressed the  opinion  that  the  plaintiff  would 
not  again  be  mentally  capable  of  resnming 
his  position  as  conductor,  was  notice  to  the 
defendant  and  must  have  been  communicated 
by  Supt.  Berkley  to  the  claim  agent  of  de- 
fendant. Assuming  this,  the  settlement  was 
not  made  until  October,  some  nine  months 
thereafter,  and  not  until  the  claim  agent 
was  assured  by  Dr.  Ashcraft,  in  his  letter, 
that  the  plaintiff  would  be  all  O.  K.,  and  by 
plalntUTs  letter  that  Dr.  Ashcraft  had  so 
informed  him.  If  plaintlfTs  family,  friends, 
and  physician  believed,  at  that  time,  that 
plaintiff  was  so  mentally  incapacitated  by 
the  injuries  received  in  the  wreck,  or  from 
other  causes,  that  be  was  rendered  non  com- 
pos mentis,  it  is  inconceivable  that  they 
should  have  permitted  him  to  go  to  Ports- 
mouth alone  to  adjust  a  matter  of  such  mo- 
ment to  him  and  to  them,  and  without  any 
warning  to  the  defendant's  agent  of  his  men- 
tal condition,  a  condition  that  was  not  ob- 
servable to  the  outsider  or  layman,  to  use 
the  words  of  Dr.  Ashcraft 

The  legal  principles  controlling  the  deter- 
mination of  the  phase  of  the  case  presented 
by  the  third  and  eleventh  issues  are  stated 
in  the  former  opinion  of  this  court  and  the 
cases  therein  cited.  It  Is  unnecessary  to  re- 
state them.  Both  the  sanity  of  the  plain- 
tiff and  his  apparent  mental  condition  and 
the  fairness,  propriety,  and  equitableness  of 
the  settlement  of  October,  1906,  must  be  de- 
termined by  conditions  then  existing,  of 
which  defendant's  agent  was  fixed  with  no- 
tice or  knowledge.  This  is  not  controverted 
by  plaintiff's  counsel  in  their  able  and  well- 
considered  brief,  and  such  is  the  ruling  of 
the  court  in  the  former  opinion.  It  is  fur- 
ther sustained  by  the  following  additional 
authorities:  Wells  v.  Royer  Wheel  Co.  (Ky.) 
lU  S.  W.  737;    Cleveland,  C,  C.  &  St  U 


By.  Ckt.  T.  Hllligoss,  171  Ind.  417,  86  N.  E. 
485,  131  Am.  St  Bep.  258 ;  AUen  v.  Buland, 
79  Conn.  405,  65  Atl.  138,  118  Am.  St  Bep. 
146;  Sprigg  V.  Sprigg's  Trustee  (Ky.)  90  S. 
W.  985. 

Having  reached  the  conclusion  that  his  hon- 
or should  have  allowed  the  defendant's  mo- 
tion to  nonsuit  the  plaintiff,  made  at  the 
close  of  plaintiff's  evidence  and  renewed  at 
the  close  of  all  the  evidence,  and  that  bis 
refusal  to  grant  -  this  motion  was  error,  it 
becomes  unnecessary  to  consider  the  other 
interesting  questions  presented  by  the  other 
exceptions. 

In  disallowing  th^  motion  to  nonsuit,  there 
was  error,  for  which  the  Judgment  is  revers- 
ed. The  nonsuit  wHl  be  entered  in  the 
court  below. 

Beversed. 

CLABK,  C.  J.  (dissenting).  This  case  was 
before  the  court  upon  the  appeal  of  the  de- 
fendant 151  N.  C.  231,  65  8.  ^.  979.  A  new 
trial  was  then  granted  because  there  was  no 
finding  by  the  Jury  that  the  defendant  com- 
pany had  notice  of  West's  mental  incapaci- 
ty, and  because  there  had  been  no  return 
shown  of  the  |1,5(X)  which  had  been  paid  to 
him  at  the  time  he  signed  the  release.  On 
the  trial  below,  held  in  accordance  with  the 
order  of  this  court  it  was  found  by  the  ju- 
ry, among  the  other  issues,  that  the  defend- 
ant company,  through  Stanley,  its  claim 
agent  did  have  notice  of  West's  mental  un- 
soundness; that  an  offer  to  return  the 
amount  paid  under  the  release  had  l>een 
made  to  the  defendant  company;  and  that 
the  offen  had  been  refused  upon  the  ground 
that  the  railroad  company  claimed  that  West 
was  of  sound  mind  at  the  time  the  release 
was  signed ;  and  It  was  further  found  by  the 
jury  that  the  settlement  made  by  the  rail- 
road company  with  -West  was  hot  a  fair  and 
reasonable  consideration  for  the  execution  of 
the  release. 

The  second  trial  therefore  cured  every  de- 
fect that  was  pointed  out  in  our  former  opin- 
ion. It  would  seem  therefore  that  the  ver- 
dict and  Judgment  upon  this,  appeal  should 
be  afiirmed.  It  is  certainly  too  late  now  to 
say  that  there  was  no  evidence,  when  two 
learned  Judges  have  thought  that  there  was 
sufficient  evidence  to  submit  the  issues,  and 
two  impartial  Juries  have  found  not  only 
that  there  was  evidence,  but  a  preponder- 
ance of  evidence  sufficient  to  satisfy  them 
upon  each  issue.  It  can  always  be  argued 
that  the  Jury  upon  the  evidence  should  not 
have  found  the  issues  as  they  did.  But  that  is 
the  very  matter  which  the  Jury  was  impan- 
eled, as  the  constitutional  triers  of  the  fact 
to  determine.  They  heard  the  evidence,  they 
listened  to  the  argument  of  counsel,  that  the 
evidence  did  or  did  not  Justify  the  finding 
which  the  contending  parties  sought  upon  the 
several  issues,  and  the  Jury  decided.  This 
was  their  function.  This  is  not  the  forum 
in  which  to  compare  and  weigh  tlie  evldeaoa 
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aod  decide  whether  or  not  the  Jury  found 
Qorrectly. 

As  stated  In  the  opinion  of  the  majority, 
the  two  crucial  issues  on  this  trial  are: 

(3)  Did  the  defendant  have  notice  at  that 
time  of  West's  lack  of  mental  capacity?  An- 
swer :    Yes. 

(11)  Was  the  amount  paid  by  the  defend- 
ant to  the  plaintiff  West  a  fair  and  reasona- 
ble compensation  for  the  execution  of  the 
eald  release?    Answer:    No. 

The  opinion  of  the  court  rests  upon  the 
IKWition  that  there  was  no  evidence  to  sus- 
tain the  finding  upon  said  third  issue.  The 
plaintiff's  counsel  argued  with  great  force 
that  there  was  not  only  evidence  to  that  ef- 
fect, but  that  it  was  conclusive  and  over- 
whelming. 

It  appears  in  the  evidence  that  the  defend- 
ant's division  superintendent,  Berkley,  and 
Dr.  Blair,  its  surgeon,  met  Dr.  Ashcraft  at 
Monroe  in  January,  1905 ;  that  in  that  con- 
versation Berkley  said  that  while  West  had 
been  prior  to  the  accident  one  of  the  com- 
pany's best  conductors,  since  the  accident  he 
would  be  afraid  to  let  him  run  a  train  for 
fear  he  would  Involve  the  railroad  company 
In  lawsuits  and  injure  himself,  and  asked 
Dr.  Ashcraft  whether  he  thought  West  would 
ever  be  able  to  run  again  as  conductor,  to 
which  the  doctor  replied  that  he  did  not 
think  that  be  would.  Dr  Ashcraft  testified 
that  he  and  Supt  Berkley  were  discussing 
West's  mental  condition,  and  they  agreed 
that  on  account  of  it  he  would  never  be  able 
to  run  again  as  conductor.  This  knowledge 
of  Berkley  was  the  knowledge  of  the  railroad 
company  and  was  binding  upon  it  when  Its 
other  agent,  Stanley,  settled  with  West,  even 
If  there  had  been  no  evidence  that  Berkley 
conveyed  such  Information  to  Stanley.  But, 
Independently  of  that,  there  was  evidence 
to  show  that  Berkley  did  in  fact  convey  his 
knowledge  to  Stanley.  Stanley  wrote  to 
West  a  letter  in  which  be  said,  the  very  day 
of  the  settlement:  "There  is  some  question 
In  the  mind  of  the  general  superintendent 
and  the  superintendent  of  the  Third  division 
(Berkley)  as  to  whether  your  physical,  men- 
tal, and  nervous  condition  Is  such  as  to  en- 
able you  to  take  your  old  run  In  the  pas- 
senger service."  He  also  wrote  West:  "To 
be  perfectly  frank  with  yon,  Capt,  I  have 
been  told  that  Dr.  Ashcraft  has  advised 
Supt  Berkley  that  yon  are  not  in  a  condition 
to  go  back  as  conductor  of  a  passenger  train." 
As  Dr.  Ashcraft  testified  that  be  never  had 
bat  one  interview  with  Berkley,  this  was 
certainly  evidence  from  which  the  jury  could 
draw  the  conclusion  that  Berkley  had  in- 
formed Stanley  of  West's  defective  mental 
condition.  The  evidence  shows  that  at  the 
very  time  Stanley  was  preparing  the  release 
for  West's  signature  the  latter  was  in  the 
supply  department  getting  bis  supplies  to 
resume  his  run  as  conductor,  although  Stan- 
ley admits  that  at  that  very  time  he  knew 
that  West  would  not  be  allowed  to  resume 


his  run.  West  testified  that  be  supposed  he 
was  signing  a  receipt  for  his  pay  during  his 
lost  time,  and  that  be  did  not  understand 
that  it  was  a  receipt  for  damages. 

The  plaintifT  was  Injured  in  a  railroad 
wreck,  and,  while  so  imprisoned,  a  freight 
train  was  negligently  allowed  to  crash  in 
upon  the  wreck  in  which  he  was  imprisoned. . 
R.  A.  Morrow  testified  that  he  had  known 
the  plaintiff's  physical  condition  for  15  or 
20  years,  that  prior  to  the  accident  he  was 
all  right,  bnt  ever  since  that  date  be  has 
been  Incapable  by  reason  of  want  of  under- 
standing to  manage  his  own  affairs  and  has 
not  had  sufficient  mental  capacity  to  under- 
stand the  nature  and  effect  of  the  release  in 
question.  Dr.  3.  M.  Belk  testified  that  he 
also  has  known  him  for  15  or  20  years,  and 
that  since  the  date  of  the  accident  In  his 
opinion  he  has  not  had  sufficient  mental 
capacity  to  understand  the  effect  of  a  con- 
tract, nor  to  manage  his  own  affairs,  for 
want  of  understanding.  Dr.  Ashcraft  tes- 
tified that  he  was  a  practicing  physician,  of 
18  years'  standing,  was  the  plaintlfTs  family 
physician,  and  formerly  surgeon  for  the  de- 
fendant ;  that  in  his  opinion  West  has  been 
incompetent  for  want  of  understanding  ever 
since  the  accident  to  manage  his  own  af- 
fairs, and  at  the  time  of  this  release  he  was 
not  competent  to  understand  Its  nature.  He 
also  stated  the  conversation  with  Supt.  Berk- 
ley, as  above  set  out  Numerous  other  wit- 
nesses testified  to  the  same  effect,  among 
them  the  pastor  of  his  church,  the  deputy 
clerk  of  the  superior  court,  two  other  min- 
isters, the  editor  of  the  town  paper,  several 
leading  merchants,  and  many  others. 

In  view  of  the  overwhelming  number  of 
reputable  witnesses  who  testify  as  to  West's 
mental  incapacity,  at  the  time  this  release 
was  signed,  and  of  his  incapacity  ever  since 
the  wreck,  to  transact  his  own  business, 
which  in  fact  has  been  carried  on  by  others, 
the  jury  might  fairly  have  Inferred  that 
Stanley,  from  observation  of  West's  bearing 
at  the  time  the  release  was  signed,  must 
have  known  thereof.  In  corroboration  of 
this,  Stanley  testifies  that  he  took  the  un- 
usual step  of  having  West  write  at  the  foot 
of  the  release  that  he  understood  it.  In  ad- 
dition to  all  this,  the  company's  officers  must 
have  made  some  inquiry  from  time  to  time 
of  the  condition  of  an  old  and  valued  serv- 
ant, who  had  been  so  badly  injured  in  the 
wreck,  and,  if  so,  from  the  above  concurrence 
of  testimony  of  so  many  witnesses,  the  com- 
pany's officers  must  have  known  his  mental 
condition.  Add  to  all  the  above  that  Dr. 
Ashcraft  testifies  that  Supt.  Berkley  and  the 
surgeon  of  the  road  talked  with  him  concern- 
ing West's  mental  condition,  and  they  all 
agreed  that  It  was  defective;  that  Stanley 
wrote  West  that  Mr.  Berkley  thought  that 
West's  condition  would  not  justify  his  re- 
turning to  the  road ;  that  West  testified  th&t 
he  went  to  Norfolk  to  get  his  pay  for  lost 
time,  and  signed  the  receipt  for  that  and  not 
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for  damages;  and  that  Stanley  admits  that, 
while  he  was  preparing  the  papers  for  this 
release.  West  was  in  the  supply  department 
getting  bis  outfit  to  resume  bis  run,  though 
he  (Stanley)  knew  that  West  would  not  be 
allowed  to  return,  and  the  grossly  Inadequate 
sum  paid  about  one-flfth  of  a  Just  compensa- 
tion (as  both  juries  have  found) — and  It 
'  would  seem  not  only  that  there  was  evidence 
to  go  to  the  Jury  that  the  defendant  com- 
pany had  notice  of  West's  mental  condition, 
but,  as  plaintiff's  counsel  contends,  It  was 
overwhelming  and  irresistible. 

If  juries  cannot  be  permitted  to  find  an  Is- 
sue upon  such  evidence  as  this,  the  number 
of  cases  in  which  they  can  be  permitted  to 
find  the  facts  will  be  very  much  restricted, 
and  their  usefulness  and  functions  as  a  part 
of  our  judicial  system  will  be  very  much 
impaired. 

(161  N.  C.  1T4) 

WALSH  et  al.  t.  BCRLESON  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1910.) 

1.  Appeal  and  Ebbob  (8  659*)  —  Record — 
Failube  of  Judob  to  Settle  Case — Ceb- 
TiOBABi— Necessity  of  Filing  Tbanscbipt. 

Where  the  case  on  appeal  has  not  been  set- 
tled by  the  judge,  a  certiorari  will  not  be  grant- 
ed unless  the  appellant  has  docketed  the  tran- 
script of  the  record  proper,  and  the  only  excep- 
tion to  this  requirement  is  when,  by  reason  of 
the  loss  of  papers  or  for  any  other  good  cause, 
the  transcript  of  no  part  of  the  record  can  be 
docketed  at  the  first  term  of  the  Supreme  Court 
following  the  trial  below,  in  which  case  the 
facts  should  appear  by  affidavit,  and  a  certiorari 
should  be  asked  for,  supplemented  by  a  motion 
l>elow  to  supply  the  papers. 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2834r-2843;  Dec.  Dig.  S 
659.»] 

2.  Appeal  and  Ebbob  (§  611*)  — Recobd  — 
Failube  of  Judoe  to  Settle  Case— Ceb- 
TioBABi — Dismissal   of  Appeal. 

The  case  on  appeal  not  having  been  settled 
by  the  judge,  appellant,  on  motion  for  certi- 
orari, filed  an  affidavit  on  information  and  be- 
lief, the  case  being  from  another  county,  ex- 
cusing his  failure  to  docket  a  transcript  of  the 
record  proper  on  the  ground  that  the  papers 
had  been  in  the  hands  of  the  jud^e;  and  ap- 
pellee, on  motion  to  recall  the  wnt,  set  forth 
that  no  notice  of  the  application  for  certiorari 
had  been  given  to  him,  and  from  the  clerk's 
return  it  appeared  that  the  records  had  remained 
in  the  clerk's  office  since  the  trial,  that  the 
appellant  had  not  requested  that  he  should  cer- 
tify the  record  proper  to  the  Supreme  Court, 
and  that  no  appeal  bond  had  been  given,  and 
the  judge  certified  that  the  papers  in  the  cause 
had  never  been  in  bis  hands,  and  that  he  had 
been  forced  to  delay  settlement  by  reason  of 
not  having  received  them.  Held,  that  appel- 
lant was  without  excuse  for  not  having  filed  a 
transcript  of  the  record  proper,  and  appellee's 
motion  to  dismiss  the  appeal  should  be  granted. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  Cll.*] 

3.  Appeal  and  Ebbob  (|  611*)— Disuissal— 
Cubing  Defects  After  Motion  to  Dis- 
miss. 

Under  such  circumstances,  the  fact  that, 
after  appellee's  motion  to  dismiss,  the  case  on 


appeal  bad  been  settled  by  the  judge,  could 
make  no  difference,  where  to  permit  the  case 
to  be  docketed  would  delay  the  argument  six 
months ;  the  right  to  appeal  not  being  absolute, 
and  appellant  having  failed  to  comply  with  the 
conditions  on  which  an  appeal  could  be  prose- 
cuted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  611.*] 

Motion  by  Mary  Walsh  and  others  against 
Zeb.  Burleson,  and  others  to  recall  a  writ  of 
certiorari,  and  to  dismiss  the  appeal.  Motion 
allowed,  and  appeal  dismissed. 

A.  C.  Avery,  'for  plaintiffs.  S.  J.  EJrvln, 
W.  C.  Newland,  and  M.  h.  Wilson,  for  do- 
feu  dantis. 

PER  CURIAM.  This  action,  was  tried  at 
July  term,  1910,  of  Mitchell.  When  the  dis- 
trict to  which  it  belongs  was  reached  at  this 
term,  the  appellant  moved  for  a  certiorari  be- 
cause the  case  on  appeal  bad  not  been  settled 
by  the  judge  without  any  laches  on  the  part 
of  the  appellant 

Tbe  uniform  holding  of  this  court  has  been 
that  a  certiorari  will  not  be  granted  In  such 
case  unless  the  appellant  has  docketed  tbe 
transcript  of  the  record  proper  as  the  founda- 
tion of  the  motion.  State  v.  Freeman,  114 
N.  a  872,  19  S.  E.  630;  Haynes  v.  Coward, 
110  N.  C.  840,  21  S.  E.  GOO;  Brown  v.  House. 
119  N.  G.  622,  26  S.  E.  160;  Shober  v.  Wheel- 
er, 119  N.  C.  471,  26  S.  E.  26;  Guano  Co.  v. 
Hicks,  120  N.  a  29,  26  S.  E.  600;  BurreU 
V.  Hughes,  120  N.  C.  277,  26  S.  E.  782;  Nor- 
wood V.  Pratt,  124  N.  a  745,  32  S.  E.  979; 
Worth  V,  Wilmington,  131  N.  C  532,  42  S. 
E.  964;  State  v.  Telfair,  139  N.  C.  555,  51  S. 
E.  911;  Slocumb  v.  Construction  Co.,  142  N. 
C.  350,  55  S.  E.  196;  Plttman  v.  Kimberly, 
92  N.  C.  562,  and  numerous  otber  cases.  In 
BurreU  v.  Hughes,  120  N.  C.  279,  20  S.  H. 
782,  the  court  said:  "There  are  some  matters 
at  least  which  should  be  deemed  settled,  and 
this  is  one  of  them."  That  case  cites  many 
others  and  has  often  been  cited  and  approved 
since. 

The  only  exception  to  the  requirement  that 
a  transcript  of  the  record  proper  must  be 
docketed  as  a  basis  for  a  certiorari  is  that 
when  "by  reason  qf  the  loss  of  papers,  or  for 
any  otber  good  cause  tbe  transcript  of  no 
part  of  the  record  can  be  docketed  at  tbe 
first  term  of  the  Supreme  Court  following  tbe 
trial  below,  that  fact  should  appear  by  af- 
fidavit and  a  certiorari  asked  for,  supple- 
mented by  a  motion  below  to  supply  tbe  pa- 
pers." Parker  v.  Railroad,  121  N.  C.  501, 
28  S.  E.  347,  and  numerous  cases  there  cited; 
Norwood  V.  Pratt,  124  N.  (3.  747,  32  S.  E.  079. 
The  mover  for  tbe  certiorari  In  this  case  filed 
an  amdavlt  "on  Uiformatlon  and  belief,"  the 
case  being  from  another  county,  as  an  ex- 
cuse for  failure  to  procure  the  record  proper, 
that  tbe  papers  In  the  cause  had  been  In  the 
hands  of  the  judge,  and  hence  a  transcript 
thereof  could  not  be  had  from  tbe  clerk.    Up- 
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on  the  Issuance  of  the  certiorari,  the  appel- 
lee's counsel  promptly  moved  to  recall  the 
writ,  setting  forth  that  no  notice  had  been 
issued  to  him  that  the  certiorari  would  be 
asked  for,  that  he  had  notified  appellant's 
connsel  that,  if  such  motion  were  made,  he 
would  oppose  it  because  no  transcript  of  the 
record  proper  had  been  certified  to  this  court, 
and,  further,  that  the  papers  In  the  cause 
had  remained  In  the  clerk's  office  all  the  time, 
and  were  still  there,  and  that  no  appeal  bond 
had  been  executed.  The  clerk  of  the  court 
returned  to  the  certiorari  that  all  the  records 
In  the  case  had  remained  in  his  ofDce  ever 
since  the  trial,  that  no  fees  bad  ever  been 
paid  him  for  a  transcript  of  the  record,  nor 
had  any  request  been  made  by  appellant  that 
he  should  certify  the  record  proper  to  the 
Supreme  Court,  nor  has  any  appeal  bond  been 
given  or  filed  In  his  office.  The  judge  himself 
certifies  that  the  papers  in  the  cause  had 
never  been  In  his  hands  and  that  be  had  not 
settled  the  case  on  appeal,  but  had  been 
forced  to  delay  settlement  by  reason  of  not 
having  received  said  papers.  It  appears  from 
this  that  the  appellant  is  without  any  excuse 
for  not  having  filed  a  transcript  of  the  rec- 
ord proper  in  this  court,  that  he  did  not  give 
the  appeal  bond,  and  that  the  delay  In  set- 
tling the  case  was  owing  to  his  not  having 
sent  the  papers  to  the  Judge. 

Under  these  circumstances,  the  motion  of 
the  appellee  to  dismiss  the  appeal  must  be 
granted.  It  can  make  no  difference  that  the 
case  on  appeal  may  have  since  been  settled 
by  the  jndge.  The  right  to  appeal  Is  not  an 
absolute  right,  but  the  appellant  must  com- 
ply with  conditions  upon  which  an  a^ieal 
can  be  prosecuted.  Appellees  have  rights 
which  must  be  respected.  To  permit  the  case 
to  be  docketed  now  would  delay  the  appellant 
six  months  In  the  argument  of  his  case.  A 
delay  of  Justice  may  be,  and  often  is,  a  denial 
of  justice.  The  api)ellant  did  not  docket  the 
record  In  time,  and  the  motion  of  the  appellee 
to  dismiss  must  be  allowed. 

Appeal  dismissed. 


(254  N.  C.  40) 

SCHANK  et  al.  v.  CITY  OF  ASHEfVIIJCiB 
et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1910.) 

1.  MtmicrPAi,  ConPOBATiONS  (J  450»)— Pub- 
lic Improvements— Assessments. 

The  L.egislature  has  the  constitutional  au- 
thority to  authorize  a  city  to  improve  its  streets 
by  creating  each  street  a  taxing  district  and 
authorizing  special  assessments  on  the  abutting 
owners  to  pay  for  such  improvements. 

[Ed.    Note.— For   other  cases,   see    Municipal 
Corporations,  Dec.  Dig.  {  450.*] 

2.  Municipal  Corpobations  (|  292*)— Pub- 
lic Improvements  and  Assessments— Ob- 
deb  of  Assessment — Petition  fob  Improve- 
ments— Conclusiveness. 

Upon  a  petition  filed  with  the  mayor  and 
board  of  aldermen  purporting  to  be  signed  by 


the  owners  of  a  -  majority  of  front  feet  on  a 
certain  street,  the  mayor  and  board,  under  Priv. 
Laws  1901,  c  100,  amended  by  Priv.  Laws  190S, 
cc.  283,  401,  passed  an  order  that  such  street 
should  be  paved.  The  abutting  owners  were 
given  the  notice  as  required  by  statute.  Held, 
that  an  owner  who  did  not  appeal  could  not 
later  claim  an  assessment  levied  thereunder  to 
be  void  upon  the  grovind  that  the  petition  had 
not  been  actually  signed  by  a  majority;  that 
being  a  prerequisite,  but  not  a  jurisdictional  re- 
quirement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  768-772 ;  Dec.  Dig. 
§  292.*] 

3.  Municipal  Corpobations  ({  S25*)— Public 
Improvements- Assessment— Obdeb  or  Im- 
provements—Effect  AS  AN  Adjudication. 
An  order  to  improve  a  street,  which  must 
as  a  prerequisite  have  a  i>etition  signed  by  a 
majority  of  the  abutting  owners,  is  in  effect  a 
finding  of  the  truth  of  such   petition,  and  is 
conclusive  as  to  that  fact,  unless  appealed  from. 

[Va.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  817-848:  Dec.  Dig. 
i  326*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice,  Judge. 

Suit  by  R.  H.  Schank  and  another  against 
the  City  of  Asheville  and  others  for  an  In- 
junction to  restrain  the  sale  of  property  for 
a  street  paving  assessment  From  an  order 
restraining  sale,  defendants  appeal.  Action 
dismissed. 

S.  O.  Bernard,  for  appellants.  Frank  Car- 
ter, H.  C.  Chedester,  and  Wells  &  Swain,  for 
appellees. 

CLARE,  0.  J.  On  August  4,  1905,  the 
mayor  and  board  of  aldermen  of  Asheville 
adopted  an  order  that  Southslde  avenue, 
from  South  Main  street  to  Depot  street,  be 
paved  with  bltulltblc  composition.  This  the 
aldermen  were  authorized  to  do  by  Priv. 
Laws  1901,  c.  100,  amended  by  chapters  2SS 
and  401,  Priv.  Laws  1905.  As  foundation  for 
the  order  there  was  a  petition  filed  with  the 
mayor  and  board  of  aldermen,  purporting  to 
represent  the  owners  of  a  majority  of  the 
front  feet  abutting  on  said  avenue,  as  re- 
quired by  the  statute.  Notice  was  given 
prior  to  said  order  in  the  maimer  required 
by  said  statute.  There  was  no  exception  to 
nor  appeal  from  said  order,  as  the  statute 
authorized,  and  the  dty  proceeded  to  have 
the  avenue  paved.  No  objection  was  made 
till  after  the  work  was  completed,  and  not 
till  February  26, 1910,  when  two  of  the  own- 
ers of  land  abutting  upon  said  avenue  insti- 
tuted this  proceeding  to  restrain  the  defend- 
ant from  advertising  and  selling  their  prop-' 
erty  for  the  assessments  which  had  thereto- 
fore been  levied  for  their  pro  rata  part  of 
the  cost  of  said  improvements. 

The  constitutional  authority  of  the  Legis- 
lature to  authorize  a  city  to  Improve  its 
streets  by  creating  each  street,  or  a  portion 
thereof,  into  a  taxing  district  and  requiring  a 
prescribed  portion  of  the  costs  of  the  paving 
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of  said  street  (bare  one-tblrd)  to  be  assessed 
upon  the  property  abutting  on  each  side  of 
the  street,  according  to  the  frontage  of  each 
lot,  has  been  too  often  decided  by  this  court 
to  be  open  to  debate.  Indeed,  the  exact 
point  was  passed  upon  In  Raleigh  v.  Peace, 
110  N.  C.  32,  14  S.  E.  521,  17  L.  R.  A.  330, 
and  has  been  reafBrmed  in  Hilliard  v.  Ashe- 
ville,  118  N.  CX  845,  24  S.  B.  738,  Alvey  v. 
ABh^vllle,  146  N.  0.  395,  59  S.  E.  999,  and 
other  cases.  This  statute  provided  methods 
whereby  each  lot  owner  might  contest  the 
assessment,  and  might  except  and  appeal. 

The  plaintiff  practically  rests  bis  conten- 
tion upon  the  provision  in  the  statute  that 
the  board  of  aldermen  should  not  make  an 
order  for  the  improvement  of  a  street  in  the 
part  of  the  city  where  this  street  lies  "un- 
less and  until"  a  majority  of  the  abutting 
landowners  in  front  feet  upon  said  street 
shall  petition  the  board  of  aldermen  to  make 
such  order.  The  plaintiffs,  who  are  two  of 
said  abutting  landowners,  now  allege  that 
in  fact  a  majority  of  the  landowners  in  front 
feet  upon  said  street  did  not  join  in  the 
petition,  because  that  one  of  them  signed  as 
agent,  and  was  not  an  owner  himself  of  the 
property,  they  allege,  and  they  obtained  a 
restraining  order  to  prevent  the  sale  of  their 
property  for  the  assessment  laid  upon  it  un- 
til tliat  matter  can  be  investigated. 

The  plaintiffs  made  no  objection  to  the 
order,  of  which  notice  was  given  In  the  man- 
ner required  by  the  statute,  and  took  no  ap- 
peal, though  they  saw  the  work  being  put 
in  process  of  execution.  For  five  years  they 
have  stood  silent,  until  after  the  work  has 
been  completed.  Now  they  wish  to  throw 
the  cost  of  the  work  of  improving  the  street 
in  front  of  their  own  doors  (which  has  been 
paid  by  the  owners  of  the  abutting  property 
upon  all  other  streets  which  have  been  im- 
proved under  the  same  provisions  of  the 
charter)  upon  all  the  citizens  of  the  town,  to 
their  own  exoneration. 

Their  contention  is  that  the  requirement 
that  a  majority  in  front  feet  of  the  owners 
of  the  abutting  land  shall  sign  the  petition 
is  a  jurisdictional  matter,  and  therefore 
that,  if  they  can  show  that  a  majority  did 
not  80  sign,  the  defect  is  jurisdictional,  and 
the  judgment  is  void.  The  requirement  in 
question  is  a  prerequisite,  it  is  true;  but  it 
is  not  jurisdictional.  If  the  board  erred  in 
that  matter,  it  was  erroneous,  and  to  be  cor- 
rected by  an  appeal.  The  plaintiffs  were  in 
court  in  the  manner  provided  by  the  stat- 
ute. The  Judgment  is  not  void.  It  cannot  be 
attacked  collaterally.  In  an  action  for  debt, 
it  is  a  prerequisite  to  a  judgment  that  the 
defendant  owes  the  amount;  in  an  action  of 


ejectment,  it  is  a  prerequisite  that  the  plain- 
tiff has  the  true  title  to  the  land;  In  a  pro- 
ceeding to  levy  an  assessment  upon  the  abut- 
ting landowners,  under  the  statute  for  the 
Improvement  of  a  street  in  AshevlIIe,  it  is  a 
prerequisite  that  a  majority  in  front  feet 
shall  sign  the  petition.  In  none  of  these  cas- 
es can  a  judgment  be  properly  rendered  "un- 
less and  until" '  such  prerequisite  is  com* 
plied  with;  but  in  each  and  all  of  them, 
alike,  when  the  parties  have  been  properly 
made,  and  are  given  opportunity  to  be  heard, 
and  the  statute  provides  for  an  exception 
and  appeal,  the  parties  are  bound  by  the 
judgment.  If  they  fail  to  except  and  appeal, 
they  cannot  afterwards  procure  an  injunc- 
tion against  the  execution  of  the  judgment 
upon  the  ground  that  the  prerequisite  was 
not  complied  with.  If  such  allegation  were 
true,  the  judgment  would  be  simply  errone- 
ous, but  not  void,  and,  not  being  appealed 
from,  it  is  eoncliuslve.  "Having  l)een  silent 
when  they  should  have  spoken,  they  cannot 
now  be  heard  when  they  should  be  sUent." 

The  assessment  and  levy  by  the  board  of 
aldermen  in  this  case  had  the  effect  of  a 
judgment  and  lien.  It  was  made  after  due 
notice  to  the  parties,  in  the  manner  required 
by  the  statute,  and  upon  a  petition  in  writ- 
ing which  upon  its  face  was  signed  by  the 
required  majority  in  front  feet  of  the  abut- 
ting landowners.  The  order  is  in  effect  a 
finding  that  the  petition  was  true.  It  need 
not  be  expressly  so  recited.  An  order  of  this 
kind,  unappealed  from,  is  conclusive  tliat  a 
majority  of  the  abutting  landowners  signed 
the  petition,  when  Oiat  Is  a  prerequisite  un- 
der the  statute.  Scranton  v.  Jermyn,  156  Pa. 
107,  27  AU.  66;  Osborne  T.  Sutton,  108  Ind. 
443,  9  N.  B.  410;  Tucker  v.  Sellers,  130  lud. 
614,  30  N.  E.  531 ;  Spaulding  v.  Homestead, 
87  Cal.  40,  24  Pac.  600,  25  Pac-249. 

E^ecially  are  the  plaintiffs  without  equity 
when  for  five  years  they  have  stood  silently 
by,  when  the  street  before  their  doors  was 
being  improved  to  the  enliancement  of  their 
property,  and  they  have  made  no  complaint 
until  after  the  work  has  been  finished.  The 
cost  thereof  cannot  be  shifted  upon  the  shoul- 
ders of  all  the  other  citizens  of  the  town, 
most  of  whom  will  receive  very  slight  bene- 
fit, if  any,  from  the  improvement  of  this 
street,  and  many  of  whom  have  already  paid 
their  own  assessments,  for  the  improvement 
of  the  street  in  front  of  thefr  own  property. 

There  was  error  in  granting  the  restrain- 
ing order.  The  plaintiffs  have  failed  to  stata 
a  cause  of  action. 

Action  dismissed. 

HOEB,  J.,  concurs  in  result 
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SIMPSON  T.  80UTHBRN  ET.  OO. 

(Snpieme  Court  of  North  Carolina.     Dec  14. 
1910.) 

1.  Maotes  and  Skbvant  (8  276*)— Injubieb 
TO  Sebvaht  —  Actions  —  Evidbnck — Acci- 
dent. 

In  an  action  bjr  an  employ^  against  a  rail- 
road company  for  injuries  caused  by  ties  fall- 
ing on  his  foot,  while  he  and  others  were  piling 
them  on  a  car,  evidence  held  to  show  that  the 
injury  was  the  result  of  an  accident. 
■  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  276.*] 

2.  Neolioence  (f  63*)— "Accident." 

An  "accident"  is  an  event  resulting  from 
an  nnknown  cause,  or  an  unusual  and  unex- 
pected event  from  a  known  cause ;  chance ;  cas- 
ualty. 

[Eli.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f $  80,  81 ;   Dec  Dig.  {  63.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  1,  pp.  62-70;   vol.  8,  p.  7S60.] 

3.  Negligence  (S  63*)— Actions  —  Defense- 
Accident. 

When  an  injury  results  from  an  event  tak- 
ing place  without  one's  foresight  or  expectation 
or  an  event  which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  a  known  cause, 
and  therefore  not  anticipated,  the  suSerer  is 
without  legal  remedy. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Ctent.  Dig.  H  80,  81;  Dec  Dig.  t  63.*] 

4.  Masteb  and  Sebvant  (J  107*)— Injxjbt  to 
Sebvant  — Safe  Place  to  Wobk  — Cabe 
Requibbd  or  Masteb  —  Obdinabt  Condi- 
tions. 

The  duty  of  a  master  to  provide  for  bis 
employ^  a  reasonably  safe  place  to  work  does 
not  extend  to  ordinary  conditions  which  arise 
during  the  progress  of  the  work,  where  the  em- 
ploy6  can  see  and  understand  the  dangers  and 
avoid  them  by  the  exercise  of  reasonable  care; 
therefore  a  railroad  company  is  not  liable  for 
injuries  received  by  a  servant  while  piling  ties, 
where  the  servant  and  others  were  doing  this 
work  in  their  own  way,  and  there  was  nothing 
to  indicate  that  the  work  was  inherently  dan- 
gerous, or  likely  to  result  in  injury  to  any  one, 
if  carefully  done. 

FEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  199-202,  212,  254,  255; 
Dec.  Dig.  i  107.*] 

5.  Masteb  and  Sebvant  (|  219*)- Injury  to 
Sebvant— Safe  Place  to  Wobk— Obvious 
Dangers. 

Where  an  employ^  of  a  railroad  company 
was  injured  by  ties  falling  on  his  foot  while  he 
and  others  were  piling  them  on  a  car  without 
any  particular  directions  from  the  employer, 
the  principle  that  a  master  is  not  bound  to 
guard  the  servant  against  obvious  danger  ap- 
plies. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   H  610-624;    Dec.   Dig.   i 

Appeal  from  Superior  Court,  Rutherford 
County;  Webb,  Judge. 

Action  by  Jesse  Simpson  against  the  Soutb- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Solomon  Gallert  and  W.  B.  Rodman,  for 
appellant 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  an  Injury  to  the  plain- 


tiff alleged  to  bare  been  caused  by  tbe  de- 
fendant's negligence.  Plaintiff  and  two  oth- 
er employ^  bad  been  engaged  in  loading  a 
flat  car,  which  was  attached  to  a  "material 
or  work  train,"  with  ties  taken  from  an 
abandoned  section  of  the  defendant's  road. 
The  ties  were  piled  at  each  end  of  the  car 
and  toward  the  middle,  where  a  vacant  space 
was  left  Tbe  train  was  moved  out  and  onto 
tbe  main  track,  where  tbe  hands  were  or- 
dered to  level  the  ties  by  placing  some  of 
them  in  the  middle  of  the  car.  The  plaintiff 
and  tbe  two  other  bands  who  assisted  lilm 
got  upon  tbe  car,  tbe  plaintiff  standing  be- 
tween tbe  two  piles  of  ties,  and  the  others 
on  either  side  of  one  of  the  piles.  WhUe 
they  were  moving  the  ties,  one  or  two  of 
them  fell  from  tbe  pile  and  injured  tbe 
plaintiff's  foot  It  does  not  appear  with  any 
degree  of  certainty  what  caused  tbe  ties  to 
fall,  unless  it  was  tnsufflclent  support  or  ac- 
cidental Jostling.  If  tbey  bad  b^n  care- 
lessly placed  upon  tbe  car,  tbe  plaintiff  was 
as  much  responsible  for  their  condition  as 
the  other  bands,  but  the  evidence  does  not 
Justify  tbe  imputation  of  negligence  to  any 
of  tbem  In  the  manner  of  doing  the  work. 
For  all  that  does  appear,  it  was  Just  one  of 
those  accidents  which  sometimes  occur  with- 
out our  being  able  to  ascribe  it  to  any  par- 
ticular cause.  It  would  seem  to  come  with- 
in the  definition  of  an  accident  which  Is  "an 
event  resulting  from  an  unknown  cause,  or 
an  unusual  and  unexpected  event  from  a 
known  cause;  chance;  casualty."  Crutcb- 
fleld  v.  Railroad,  76  N.  O.  822,  and,  as  we 
said  in  Martin  v.  Manufacturing  Co.,  128 
N.  C.  264,  38  S.  E.  876,  83  Am.  St  Rep.  671, 
when  an  injury  results  from  an  event  tak- 
ing place  without  one's  foresight  or  expecta- 
tion, or  an  event  which  proceeds  from  an  un- 
known cause,  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  anticipated, 
the  consequences  must  be  borne  by  the  un- 
fortunate sufferer,  who  is  without  legal  rem- 
edy in  such  a  case.  Our  reading  and  study 
of  the  evidence,  as  set  forth  in  tbe  record, 
does  not  disclose  any  act  of  negligence  on 
the  part  of  tbe  defendant  If  there  was  any 
negligence  at  all,  it  could  better  be  Imputed 
to  tbe  plaintiff  In  taking  bis  position  on  tbe 
ear  between  the  two  piles  of  cross-ties.  If  It 
was  a  dangerous  one,  than  to  any  one  else. 
The  hands  did  the  work  assigned  to  tbem  in 
their  own  way  and  without  any  special  In- 
struction as  to  the  manner  of  doing  it  and 
there  is  nothing  to  Indicate  that  it  was  of 
such  a  character  as  to  be  Inherently  dan- 
gerous or  likely  to  result  in  injury  to  any 
one,  if  carefully  done.  There  was  nothing 
in  its  nature  which  called  for  anything  more 
than  ordinary  skill  or  even  any  experience 
In  work  of  a  like  kind.  The  plaintiff  requir- 
ed no  instruction  as  to  tbe  proper  method 
of  doing  so  simple  a  piece  of  work.  That 
degree  of  care  which  every  man  of  reason- 
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able  prudence  exercises  In  the  ordinary  af- 
fairs of  life,  would  have  been  a  sufficient 
safeguard  against  Injury.  The  recent  deci- 
sion of  this  court  (at  this  term)  In  Warwick 
T.  OU  &  Ginning  Co.,  G9  S.  B.  129,  states  the 
rule  of  law  applicable  to  the  facts  of  this 
case.  We  there  held  that  an  employer's  duty 
to  provide  for  his  employ^  a  reasonably  safe 
place  to  work  does  not  extend  to  ordinary 
conditions  arising  during  the  progress  of 
the  work,  where  the  employe,  doing  his  work 
in  his  own  way,  can  see  and  understand  the 
dangers  and  avoid  them  by  the  exerkse  of 
reasonable  care.  In  that  case  the  plaintiff 
was  feeding  a  conveyor  with  cotton  seed. 
While  standing  on  the  pile  of  seed,  which 
gradually  poured  into  the  conveyor,  the 
seed  slipped  or  gave  way,  and  his  foot  was 
caught  in  the  machinery  and  injured.  We 
held  that  a  Judgment  of  nonsuit  should  have 
been  awarded,  there  being  nothing  in  the 
construction  of  the  machinery  or  in  the  na- 
ture of  the  work  to  show  any  negligence. 
See,  also,  Brookshtre  v.  EUectrlc  Co.,  152  N. 
C.  609,  68  S.  E.  215;  House  v.  Railway,  152 
N.  C.  397,  67  S.  E.  981;  Keck  v.  Telephone 
Co.,  131  N.  C.  277,  42  8.  E.  «10;  Lasslter  v. 
Railroad,  15P  N.  C.  483,  64  ».  E.  202 ;  Alex- 
ander V.  Manufactuiilng  Co.,  132  N.  O.  42», 
43  S.  E.  1003;  Dunn  T.  BaUroad,  151  N.  O. 
313,  66  S.  E.  134. 

The  principle  stated  in  Covington  v.  Fiimi- 
ture  Co.,  138  N.  C.  374,  50  8.  E.  761,  and 
Quoted  from  L.abbatt  on  Master  and  Serv- 
ant, 333,  has  some  application  to  the  facts  of 
our  case:  "The  general  rule  of  law  is  that 
when  the  danger  is  obvious,  and  is  of  such  a 
nature  that  It  can  be  appreciated  and  under- 
stood by  the  servant  as  well  as  by  the  master 
or  by  any  one  else,  and  when  the  servant  has 
as  good  an  opportunity  as  the  master  or  any 
one  else  of  seeing  what  the  danger  is,  and 
Is  permitted  to  do  his  work  in  his  own  way, 
and  can  avoid  the  danger  by  the  exercise  of 
reasonable  care,  the  servant  cannot  recover 
against  the  master  for  the  Injuries  received 
in  consequence  of  the  condition  of  things 
which  constituted  the  danger.  If  the  serv- 
ant is  injured,  it  is  from  his  owii  want  of 
care.  •  •  •  This  rule  la  especially  ap- 
plicable when  the  danger  does  not  arise  from 
the  defective  condition  of  the  permanent 
ways,  works,  or  machinery  of  the  master, 
but  from  the  manner  in  which  they  are  used, 
and  when  the  existence  of  the  danger  could 
not  well  be  anticipated,  but  must  be  ascer- 
tained by  observation  at  the  time."  This 
rule  was  first  stated  in  Lothrop  v.  Railroad, 
150  Mass.  423,  23  N.  E.  227,  where  many 
cases  are  cited. 

A  careful  examination  of  the  case  leads 
ns  to  the  conclusion  that.  If  the  injury  to 
the  plaintiff  was  caused  by  negligence,  it  was 
not  that  of  the  defendant,  and  the  motion  for 
a'  nonsuit  should  have  been  granted.     The 


action  should  therefore   be  dismissed,   and 
Judgment  to  that  effect  will  be  entered  in  the 
court  I>elow. 
Beversed. 


(164  N.  c.  u; 

McDONAI/D  v.  McARTHUB  BBOS.  CO. 

(Supreme  Court  of  North  Carolina.     Dee.  14, 
1910.) 

Tbial  (I  193*)—lNSTSucnoNS  — Opinion  ow 
Facts. 

Remark  of  the  judge:  "I  am  not  sure, 
and  I  frankly  confess  that  I  am  not  sure  that  I 
understand  fully  the  claim  on  which  plaintiff 
bases  the  eleven  thoaaand  and  some  odd  dol- 
lars"— is  not  an  expression  of  opinion  on  the 
facts,  which  is  forbidden  in  a  charge  by  Bevisal 
1905,  f  535. 

'  [Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  43(>-438;    Dec  Dig.  |  193.*1 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court;  McDowell 
(bounty ;  Ward,  Judge. 

Action  by  D.  J.  McDonald  against  Mc- 
Arthnr  Bros.  Company.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

McCormick,  Henson  &  Brown  and  Fleas  ft 
Wlnborne,  for  appellant  Hudglns,  Watson  ft 
Johnston  and  Justice  ft  Broadhurst,  for  ap- 
pellee. 

CLARK,  C.  J.  The  plaintiff  rests  his  ap- 
peal upon  one  exception.  In  charging  the 
Jury  his  honor  used  this  language:  "I  am 
not  sure,  and  I  frankly  confess  that  I  am 
not  sure  that  I  understand  fully  the  claim 
upon  which  the  plaintiff  bases  the  eleven 
thousand  and  some  odd  dollars."  The  plain- 
tiff contends  that  this  is  an  expression  of 
opinion  by  the  Judge  upon  the  facts,  which 
was  forbidden  by  the  act  of  1796,  c.  452, 
now  Bevisal  1905,  S  535.  That  statute  pro- 
vides: "No  Judge  in  giving  a  charge  to  tlie 
petit  Jnry,  either  in  a  civil  or  criminal  ac- 
tion, shall  give  an  opinion  whether  a  fact 
is  fully  or  sufficiently  proved,  such  matter 
being  the  true  office  and  province  of  the 
Jury."  The  remark  of  his  honor  was  an 
expression  of  diffidence,  and  so  far  from  in- 
timating an  opinion  as  to  the  Jury  that  any 
fact  was  or  was  not  proven,  it  meant  that 
he  did  not  know  whether  it  had  been  proven 
or  not.  If  the  plaintiff  had  ground  to  allege 
that  the  Judge  had  not  charged  the  law  cor- 
rectly, this  remark  might  be  some  corrobora- 
tion of  the  alleged  error  based  upon  the 
Judge's  admitted  ignorance,  or  failure  to 
comprehend  the  plaintiff's  claim.  But  it  ia 
certainly  not  an  expression  by  the  Judge  that 
any  fact  or  facts  had  or  bad  not  been  fully 
proven. 

The  plaintiff  particularly  relies  upon  Pow- 
ell V.  R.  R.,  68  N.  C.  395.  In  that  case  the 
Judge  said,  "We  have  not  been  informed  tliat 
the  inspector  was  competent,"  etc.  The 
court  on  appeal  Justly  observed  that  when  a 
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Judge  tells  a  Jury,  "We  are  not  Informed"  of 
a  fact  upon  which  the  Jury  must  pass,  "be 
can  only  mean  that  there  Is  no  evidence  of 
that  fact"  That  case  is  certainly  not  in 
point  here.  The  Judge  does  not  say  that  he 
Is  not  informed — that  there  Is  no  evidence; 
but  merely  expresses  a  doubt  whether  he 
lilmself  fully  comprehends  It  If  hla  charge 
showed  that  he  did  not  fully  comprehend  it 
and  made  an  error  of  law  in  his  instructions 
to  the  Jury  against  the  plaintiff  in  conse- 
quence, such  error  would  be  ground  for  ex- 
ception but  the  plaintiff  made  no  such  ex- 
ception. 

The  prohibition  in  our  statute  against  the 
Judge  expressing  an  opinion  upon  the  facts, 
In  his  charge  to  the  Jury,  did  not  exist  at 
common  law,  nor  does  it  obtain  in  ESngland 
or  in  the  federal  court  and  indeed  has  been 
enacted  In  very  few  of  the  states  of  this 
Union.  In  this  state,  we  have  always  held 
that  the  prohibition  only  applies  to  an  ex- 
pression of  an  opinion  as  to  those  facts 
which  are  pertinent  to  the  issues  to  be  de- 
cided by  the  Jury,  and  the  appellant  must 
show  that  the  remark  was  prejudicial  to  him. 
It  does  not  appear  here  that  the  remark  of 
the  Judge  was  an  expression  of  an  opinion 
whether  any  facts  were  or  were  not  proven 
nor  that  the  remark  was  prejudicial.  It  is 
very  usual  for  the  Judge  in  reciting  the  tes- 
timony to  tell  the  Jury  that  notwithstanding 
his  recital  the  Jury  must  take  their  own  rec- 
ollection of  the  evidence.  His  honor  evi- 
dently meant  something  of  that  kind  here. 
Certainly  his  expression  of  diffidence  and 
modesty  should  not  be  counted  unto  him  for 
bias  or  unrighteousness. 

No  error. 

WALKER,  J.,  dissents. 


(184  N.  C.  34) 

WARREN  ▼.  COHARIB  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1910.) 

1.  Navigablk  Waters  ({  19*)— Rivebs— Ob- 
STBtTcnon. 

A  river  which  daring  certain  seasons  of  the 
year  had  sufficient  water  to  float  loes  U  with- 
in Revisal  1905.  j  3559,  providing  that  if  any 
person  shall  willfully  obstruct  any  stream  ex- 
cept for  the  purpose  of  utilizing  the  water  as 
a  motor  power  so  that  the  passage  of  any  raft, 
eta,  is  impeded,  he  shall  be  fined,  etc. 

WEd.    Note.— For   other  cases,   see   Navigable 
aters,  Dec  Dig.  |  19.*] 

2.  Navioabue  Waters  (|  263  ""  Pi^atable 
Stbgau  —  Obstbxtction  —  Punitive    Dak- 

AOES. 

Where  defendant  unlawfully  obstructed  a 
floatable  stream  retarding  plaintiff's  log  raft, 
bat  there  was  no  evidence  that  defendant  had 
any  information  that  plaintiff  would  use  the 
river  for  such  purpose,  nor  of  any  wanton  dis- 
regard of  plaintiff's  nght  or  circumstances  of 
aggravation,  plaintiff  was  not  entitled  to  recover 
punitive  damages,  though  such  obstructions  con- 


stituted a  misdemeanor  as  provided  l>y  ttevisal 
1905,  {  3668. 

W'Ed.    Note.— For  other  cases,  see   Navigable 
aters.  Cent  Dig.  |  162;  Dec.  Dig.  i  26.  *! 

Appeal  from  Superior  Court,  Sampson  Coun- 
ty;  Whedbee,  Judge. 

Action  by  D.  M.  Warren  against  the  Co- 
harie  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Modified  and  af- 
firmed. 

This  action  was  brought  to  recover  both 
actual  and  punitive  damages  for  obstructing 
the  Little  Coharie  river,  a  floatable  stream  In 
Sampson  county.  The  plaintiff  was  floating 
a  raft  of  telegraph  poles  from  a  point  on  the 
said  river  In  Sampson  county  to  Wilmington, 
N.  G.  The  plalntifTs  agent  in  charge  gives 
the  following  account  of  the  act  which  caus- 
ed the  Injury,  for  which  this  action  is  brought 
to  recover  damages :  T  took  the  raft  down 
the  river.  We  left  home  on  Saturday.  A 
tree  had  blown  across  the  river  at>out  a  half' 
or  three-quarters  of  a  mile  above  the  mill. 
We  found  the  river  full  of  logs  above  this 
tree.  They  were  4  to  6  feet  deep  on  each 
other.  The  tree  had  stopped  them  and  block- 
ed the  river.  We  broke  the  logs  loose  and 
they  drifted  down  on  others.  We  conld  not 
get  through  with  our  raft  It  was  as  big  a 
mess  as  I  ever  saw.  We  went  down  to  the 
defendant's  mill  and  saw  Mr.  Clement  He 
had  the  river  dammed  around  the  big  sharp 
bend  in  the  river  with  spiling  driven  down. 
There  was  a  tram  running  across  the  stream. 
He  had  made  a  new  cut  across  the  neck  of 
this  bend.  We  asked  Mr.  Clement  to  open 
the  river,  and  he  told  us  that  he  had  It 
dammed  for  his  benefit  at  the  mllL  There 
was  a  tree  across  the  river  a  half  or  three- 
quarters  of  a  mile  above  the  mill  which  held 
the  logs  that  had  blocked  our  passage,  and' 
be  told  us  to  go  up  and  cut  that  log  away. 
He  said  he  did  not  want  to. unlock  the  river 
and  let  us  by  at  the  dam;  that  he  would 
lose  a  lot  of  work  that  he  had  done,  and  that 
he  would  have  to  do  It  over  again.  He  said 
suppose  I  pay  you  some  money  and  you  turn 
and  go  back  home,  and  wait  until  there  comes 
another  freshet  snd  by  that  time  we  would 
have  the  cut  open  which  would  let  us  through 
this  channel.  The  cut  changed  the  channel 
of  the  river.  Mr.  Warren's  son  said  what 
amount  of  money  can  you  afford  to  give  us, 
and  he  said  |25.  I  said  your  pa  will  not  be 
satisfied.  Mr.  Clement  then  said  if  the  river 
must  be  opened,  for  us  to  cut  out  the  sweet 
gum  tree  across  the  river  above  and  he  would 
open  up  a  way.  He  told  us  that  the  last  logs 
above  the  mill  in  the  river  which  had  blocked 
our  passage  were  not  his  logs ;  that  he  own- 
ed none  of  the  logs  until  they  were  delivered 
into  his  pond.  We  went  down  and  sawed 
out  the  logs  before  night  This  was  Thurs- 
day. It  took  us  until  dark  to  get  the  logs 
broken  loose,  and  soon  the  logs  would  run 
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together  and  block  us  again.  We  then  west 
on  down  to  the  mill,  and  no  effort  was  made 
to  open  the  river  that  night  We  went  to  see 
Mr.  Clement  next  morning,  and  called  him 
up  next  morning  about  sunrise.  He  said  he 
would  send  some  hands  up  the  river  to  help 
with  the  logs.  Some  colored  men  came. 
They  commenced  work  that  day  to  open  the 
river.  They  worked  as  hard  as  they  could. 
Jake  Hill,  who  had  a  raft  ahead  of  us,  got 
his  raft  through  the  cut.  The  pond  was 
across  the  old  channel  of  the  river.  Our  raft 
did  not  get  through  that  night,  and  by  next 
morning,  which  was  Saturday,  the  freshet 
had  run  out  I  could  have  carried  the  poles 
on  to  Wilmington  but  for  the  obstruction. 
We  went  back  to  Clinton.  Next  week  we 
went  back  to  our  raft  and  got  them  through 
by  tearing  them  to  pieces.  We  were  delayed, 
as  the  logs  bad  accumulated  and  backed  up 
above  the  bridge." 

The  Mr.  Clement  referred  to  was  the  gen- 
eral manager  of  defendant.  The  dam  across 
the  river  was  buUt  by  defendant  There  was 
evidence  tending  to  prove  that  the  Little  Co- 
harie  river  was  a  floatable  stream.  In  the 
complaint  the  allegation  upon  which  plain- 
tiff bases  his  claim  for  punitive  damages  is 
as  follows :  "(3)  That  the  defendant  has  un- 
lawfully, willfully,  and  deliberately  dammed 
up  said  stream  at  its  said  mill  so  that  rafts 
cannot  pass,  which  obstruction  is  made  a  vio- 
lation of  law,  and  Is  permitted  to  remain  in 
said  river,  although  the  defendant  well  knows 
that  the  same  is  In  violation  of  law  and  the 
rights  of  rafters."  The  following  issues  were 
submitted  to  the  Jury,  which  responded  there- 
to as  set  out:  "(1)  Was  the  Little  Coharle 
river  a  public,  floatable  stream  at  that  point 
on  said  stream  where  plaintiff  alleges  the 
same  to  have  been  obstructed  at  the  time  of 
the  allefced  obstruction?  Answer:  Yes.  (2) 
If  so,  did  the  defendant  company  unlawfully 
and  wrongfully  obstruct  the  same  to  the  in- 
jury of  the  plaintiff?  Answer:  Tes.  (3) 
What  actual  damages  is  plaintiff  entitled  to 
recover  of  defendant?  Answer:  $100.  (4) 
Did  the  defendant  willfully  ahd  wantonly  ob- 
struct free  passage  of  plalntifTs  raft  down 
the  Little  Coharle  river  as  alleged  in  the 
complaint?  Answer:  Yes.  (5)  What  puni- 
tive damages,  if  any,  is  plaintiff  entitled  to 
recover  of  defendant  company?  Answer: 
$200." 

The  defendant  excepted  to  the  issues  sub- 
mitted, and  excepted  to  his  honor's  charge  on 
the  issue  of  punitive  damages.  This  charge 
was  as  follows:  "That  if  the  defendant  wan- 
tonly and  willfully  obstructed  said  stream, 
whereby  the  plaintiff  was  hindered  and  de- 
layed in  conveying  his  raft  down  the  same, 
that  the  jury  should  answer  the  fourth  issue 
•Yes,'  and  could  award  punitive  damages,  or 
exemplary  damages."  There  was  judgment 
upon  the  verdict  and  defendant  appealed. 

Geo.  E.  Butler,  for  appellant  Faison  & 
Wright  and  Henry  A.  Grady,  for  appellee. 


MANNING,  J.  In  our  opinion  thf  evidence 
that  the  Little  Coharle  river  was  a  floatable 
stream  within  the  definition  established  by 
tbe  decisions  of  this  court  was  sufficient  to 
be  submitted  to  the  Jury,  and,  approving  the 
rulings  of  his  honor  upon  the  exceptions  tak- 
en to  the  evidence  addressed  to  the  first  is- 
sue, we  cannot  disturb  the  finding  on  that 
issue.  Com'rs  v.  Lumber  Co.,  116  N.  C.  731, 
21  S.  E.  941,  47  Am.  St  Rep.  829;  State  v. 
Corporation,  111  N.  C.  661,  16  S.  B.  331; 
Gwaltney  v.  Land  Co.,  ill  N.  C.  547,  16  S. 
E.  692;  s.  c.  115  N.  C.  581,  20  S.  E.  465.  We 
think  the  plaintiff  was  entitled  to  recover 
upon  the  evidence  the  actual  or  compensa- 
tory damages  sustained  by  him  and  allowed 
by  the  jury,  but  we  do  not  think  the  evidence 
sufllclent  to  be  submitted  to  the  jury  on  the 
issue  of  punitive  damages.  Section  3559,  Re- 
yisal  1905,  condemns  as  unlawful  tbe  act  of 
tbe  defendant  in  willfully  obstructing  the 
flow  of  the  water  in  the  Little  Coharle  river, 
but  the  fact  that  defendant  did  this  act  is 
the  only  fact  offered  by  the  plaintiff  in  sup- 
port of  the  allowance  of  punitive  damages. 
There  is  no  evidence  of  malice,  wantonness, 
ill  will,  trespass  upon  the  person,  or  any  oth- 
er fact  usually  held  essential  for  an  allow- 
ance of  punitive  damages.  In  actions  of  tort 
in  which  punitive  damages  are  allowed,  the 
controlling  principles  are  very  well  settled 
by  the  decisions  of  this  court  Downing  ▼. 
Stone,  152  N.  C.  625,  68  S.  B.  9;  Stanford  v. 
Grocery  CO.,  143  N.  C.  419,  65  S.  K  815;  Kel- 
ly V.  Traction  Co.,  132  N.  C.  368,  43  S.  B.  923; 
Ammons  v.  R.  B,  140  N.  C.  200,  52  S.  E.  731; 
Hansley  v.  B.  B.,  117  N.  C.  565,  23  S.  E.  443, 
32  L.  R.  A.  543,  63  Am.  fit  Rep.  600;  Waters 
V.  Lumber  Co.,  115  N.  C.  648,  20  S.  E.  718; 
Holmes  v.  B.  R.,  94  N.  C.  318;  Jackson  v. 
Telegraph  Co.,  139  N.  C.  347,  61  S.  E.  1015, 
70  L.  B  A.  738;  Remington  v.  Kirby,  120  N. 
C.  320,  26  S.  E.  917;  Wylie  v.  Smitherman, 
30  N.  C.  237;  Duncan  v.  Stalcup,  18  N.  C. 
440.  In  Duncan  v.  Stalcup,  supra,  this  court 
said:  "In  looking  into. the  l)ook8,  we  find  tbe 
rule  in  this  action  to  be  that  the  jury  are  not 
restricted  in  their  assessment  of  damages  to 
the  amount  of  the  mere  pecuniary  loss  sus- 
tained by  the  plaintiff,  but  may  award  dam- 
ages in  respect  of  the  malicious  conduct  of 
the  defendant,  and  the  degree  of  insult  with 
which  the  trespass  was  committed.  The 
plaintiff  is  at  liberty  to  give  in, evidence  the 
circumstances  which  accompany  and  give 
character  to  the  trespass.  In  trespass  quare 
clausum  freglt,  the  jury  are  not  confined  to 
tbe  precise  value  of  the  subject-matter  of 
damages,  although  they  are  not  allowed  to 
go  out  of  tbe  way  to  an  unreasonable  amount 
In  trespass  to  the  person,  the  jury  are  per- 
mitted to  punish  insult  by  exemplary  dam- 
ages." In  Stanford  v.  Grocery  Co.,  supra, 
this  court  said:  "This  right  to  punitive  dam- 
ages does  not  attach,  however,  as  a  conclu- 
sion of  law,  because  the  jury  have  found  the 
issue  of  malice  in  such  action  against  the  de- 
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fendaot  Tbe  right  nnder  certain  circum- 
stances to  recover  damages  of  this  character 
Is  well-established  with  us;  but,  as  said  in 
Holmes  v.  Railroad,  94  N.  C.  318,  such  dam- 
ages are  not  to  be  allowed  'unless  there  is  an 
element  of  fraud,  malice,  gross  negligence,  in- 
sult, or  other  cause  of  aggravation  in  tbe  act 
which  causes  tbe  Injury.' "  In  Ammons  y. 
Railroad,  supra,  it  Is  said  In  tbe  concurring 
opinion,  wtalcfa  Is  quoted  with  approval  in 
Stanford  v.  Grocery  Co.,  supra:  "Such  dam- 
ages are  not  allowed  as  a  matter  of  course, 
but  only  when  there  are  some  features  of 
aggravation,  as  when  the  wrong  is  done  will- 
fully or  under  circumstance  of  oppression, 
or  In  a  manner  which  evidences  a  reckless 
disregard  of  the  plaintiff's  rights."  The  va- 
rious phases  of  the  question  are  elaborately 
presented  In  2  Sutherland  on  Damages  (3d 
Ed.)  S(  391-403,  and  sustains  the  doctrines 
enunciated  by  this  court  See,  also,  Hale  on 
Damages,  p.  207  et  seq.;  Smith  v.  Bagwell, 
19  Fla.  117,  46  Am.  Rep.  12;  Chiles  v.  Drake, 
2  Mete.  (Ey.)  146,  74  Am.  Dec.  406;  Roth  T. 
Bppy,  80  111.  283;  Freese  v.  Tripp,  70  IlL  496; 
Hauser  v.  Griffith,  102  Iowa,  215,  71  N.  W. 
223;  Reddln  v.  Gates,  52  Iowa,  210,  2  N.  W. 
1079;  Ward  v.  Ward,  41  Iowa,  686;  Jockers 
y.  Borgman,  29  Kan.  109,  44  Am.  R«p.  625; 
Boetcher  y.  Staples,  27  Minn.  308,  7  N.  W. 
263,  38  Am.  Rep.  295;  Barr  y.  Moore,  87  Pa. 
385,  30  Am.  Rep.  367;  Cole  v.  Tucker,  6  Tex. 
266.  In  all  of  these  cases  tbe  rule  is  recog- 
nized and  accepted  that  even  where  the  act 
causing  the  injury  Is  criminal,  yet  the  plain- 
tiff, suing  to  recovra  damages,  he  must  show, 
In  order  to  recover  punitive  or  exemplary 
damages,  malice,  fraud,  wanton  or  willful 
disregard  of  his  rights,  or  other  circumstanc- 
es of  recklessness  or  aggravation,  unless  the 
crime  producing  the  injury  requires  proof  of 
one  of  these  elements  to  constitute  tbe  of- 
fence. The  only  injury  done  to  the  plaintiff 
was  the  delay  In  tbe  transportation  of  his 
raft  There  was  no  evidence  that  defendant 
had  any  information  ttiat  plaintiff  had  or 
would  use  the  river  for  such  purpose.  As  we 
have  said,  the  evidence  contains  no  one  of 
the  elements  essential  to  support  the  claim 
for  punitive  damages,  and.  In  the  absence  of 
such  evidence,  the  sole  fact  that  the  act  done 
by  the  defendant  which  caused  the  injury  to 
plaintiff  was  a  violation  of  the  criminal  law 
la  not  a  suffldent  foundation  to  support  an 
allowance  of  punitive  damages.  His  honor 
should  have  directed  the  Jury,  upon  the  evi- 
dence, to  have  answered  the  fifth  issue, 
"Nothing."  The  finding  upon  that  issue  is 
set  aside,  and  the  Judgment  below  will  be  so 
modified,  and  Judgment  entered  for  the  actu- 
al damages  allowed  by  the  Jury,  interest  and 
costs;  and,  as  so  modified,  it  Is  affirmed.  Tbe 
costs  of  this  appeal  will  be  taxed  against  the 
appellee. 
Modified  and  affirmed. 
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(Supreme  Conrt  of  North  Carolina.     Dec.  14, 
1910.) 

1.  Trial  (g  166*)— Motion  to  Dismiss  Ac- 
tion— Evidence. 

The  evidence  on  a  motion  to  dismiss  must 
be  construed  most  favorably  to  plaintiff,  and 
every  fact  which  it  tends  to  prove,  and  which 
is  an  essentia]  of  the  cause  of  action  must  be 
taken  as  established,  as  tbe  jary,  if  tbe  case 
bad  been  submitted  to  them,  might  have  found 
such  facts  from  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  373,  874;   Dec.  Dig.  {  165.») 

2.  Mastib  and  Servant  (§|  101,  102*)— Obu- 
GATioN  OF  Master— Safe  Place  to  Work 
— Safe  Appliances. 

A  master  must  use  reasonable  care  to  pro- 
vide a  safe  place  for  his  servant,  and  to  ruP' 
nish  reasonably  fit  and  safe  appliances  in  gen- 
eral use,  but  he  need  not  furnish  an  absolutely 
safe  place  nor  the  best  known  appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  135,  171,  172,  178-184, 
192;    Dec.  Dig.  §§  101,  10i»] 

3.  Master  and  Servant  (|{  101,  102*)— IK- 
jT7Rr  to  Servant^Dkfectivk  Appliances 
—Evidence. 

A  servant  suing  for  a  personal  injury,  caus- 
ed by  the  instrumentalities  furnished  him,  must 
show  that  tbe  appliances  were  defective  at  the 
time  of  the  injury,  that  the  master  knew  of  the 
defect,  or  was  negligent  in  not  discovering  it 
and  repairing  it,  and  that  the  defect  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  135,  171,  172,  178-184, 
192;    Dec  Dig.  jf  101,  102.«1 

4.  Master  and  Servant  (g  103*)  —  Obliga- 
tion or  Master— Deleoablb  Duties. 

The  duties  of  a  master  to  exercise  rea- 
sonable care  In  furnishing  a  reasonably  safe 
place  for  his  servant  and  reasonably  fit  and 
safe  appliances  cannot  be  delegated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  175;    Dec  Dig.  t  103.*] 

6.  Master  and  Servant  (I  124*)— Injdbt  to 
Servant— Negligence— Evidence. 

A  master  owes  to  his  servant  the  duty  to 
carefully  Inspect,  at  reasonable  intervals,  thv 
madiineiy,  ways,  and  appliances  provided  for 
the  use  of  the  servant  in  the  performance  of 
his  work,  and  it  is  not  essential  to  his  liability 
for  an  injury  to  the  servant  that  he  should  ac- 
tually know  of  the  defect  causing  the  injury. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.   §ii  235-242;    Dec  Dig.  { 

6.  Master  and  Servant  n  129*)— Injitbt  to 
Servant— Nbgliqencb— Proximate    Cause. 

Where  a  servant  employed  to  oil  machinery 
slipped  on  the  greasy  surface  of  the  platform  on 
which  be  stood  in  the  performance  of  his  work, 
and  fell  into  an  nncoverpd  vat  of  boiling  liquid, 
the  defect  in  the  platform ,  arising  from  its 
greasy  condition  was  the  proximate  cause  of 
the  injury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S§  257-263;  Dec  Dig.  { 
129.*] 

7.  Master  and  Servant  <9  264*)— Injubt  to 

SBRVANT-NeGLIGENCK— EVIDENCE. 

One  suing  for  the  negligent  death  of  a 
servant  who  slipped  on  a  greasy  platform  on 
which  he  stood  while  at  work  and  fell  into  a 
vat  of  boiling  liquid,  is  not  confined  to  proof  ot 
any  single  defect,  but  may  rely  on  all  of  the 
defects,  such  as  the  narrowness  of  the  platfomu 
its  greasy  condition,  and  the  absence  of  a  guard 
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rail  or  other  protection  against  slipping  into 
the  vat. 

[EW.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  264.*] 

8.  Masteb  and  Sebvant  (J  286*)— Injuky  to 
Servant  —  Negugencb  —  QuxsnoN    roB 

JCRT. 

In  an  action  for  the  death  of  a  servant  who 
slipped  on  a  greasy  platform  and  fell  into  a 
vat  of  boiling  liquid,  the  issue  of  negligence  of 
the  master  in  failing  to  provide  a  reasonably 
safe  place  in  which  to  work,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  286.*] 

9.  Master  and  Servant  (§  264*)— Injtjbt  to 
Sebv ANT— Assumption  or  Risk— Pleading. 

The  defense  of  assumption  of  risi:  of  a 
servant  is  not  available  unless  pleaded,  though 
the  danger  is  so  obvious  as  to  require  the  ap- 
plication of  the  doctrine. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.*] 

Appeal  from  Superior  Court,  Bancombe 
County;    Justice,  Judge. 

Action  by  H.  N.  West,  administrator, 
against  Brevard  Tannin  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Merrick  &  Barnard,  for  appellant.  Jones 
&  Williams  and  Craig,  Martin  &  Thomason, 
for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  The  defendant 
moved  for  judgment  as  of  nonsuit,  -which 
motion  was  refused,  and  the  only  question 
for  our  consideration  is,  Was  the  evidence 
sufBcient  to  be  submitted  to  the  jury,  who 
found  by  their  verdict  that  there  was  negli- 
gence which  was  the  proximate  cause  of  the 
Injury,  and  that  the  Intestate  did  not,  by  his 
own  negligence,  contribute  to  the  Injury 
which  caused  his  death?  In  passing  upon  the 
single  exception,  we  are  restricted  to  a  cer- 
tain view  of  the  evidence  by  a  well-settled 
rule  of  law  which  we  have  formerly  stated 
as  follows:  "Where  a  motion  to  dismiss  an 
action  is  made,  under  the  statute,  the  evi- 
dence must  be  construed  In  the  view  most 
favorable  to  the  plaintiff,  and  every  fact 
which  it  tends  to  prove,  and  which  is  an  es- 
sential Ingredient  of  the  cause  of  action, 
must  be  taken  a?  established,  as  the  jury,  if 
the  case  had  been  submitted  to  them,  might 
have  found  those  facts  from  the  testimony." 
Cotton  V.  RaUroad,  149  N,  C  227,  62  S.  E. 
1093;  Brittain  v.  Westhall,  135  N.  C.  492,  47 
8.  B.  616;  Freeman  v.  Brown,  161  N.  C.  Ill, 
65  S.  B.  743;  Deppe  T.  Railroad,  152  N.  C. 
T9,  67  S.  E.  262. 

The  statement  of  a  few  of  the  salient  facts 
which  the  evidence  tends  to  establish  will 
suffice  for  the  purpose  of  testing  the  sound- 
ness of  the  position  taken  by  the  defendant's 
counsel  in  support  of  the  motion  for  a  non- 


suit The  defendant,  at  the  time  of  the  Id- 
jury  to  the  intestate,  was  a  corporation  en< 
gaged  In  the  business  of  extracting  tannic 
acid  from  chestnut  wood,  by  means  of  ma- 
chinery and  other  appliances.  The  process 
by  which  this  was  done  was  fully  explained 
by  the  witnesses.  The  wood  is  chopped  very 
fine  and  boiled  In  large  vats  or  tubs  14  feet 
In  diameter,  the  tops  of  which  were  about 
30  Inches  above  the  level  of  the  floor  of  the 
defendant's  leech  house.  Over  tub  No.  1 
there  was  a  platform  8  or  9  feet  square,  on 
which  rested  the  machinery,  consisting  of 
sprocket  wheels,  belting,  shafting,  chains, 
and  gearing.  The  platform  was  surrounded 
by  a  beam  which  stood  above  It  about  10 
inches,  thereby  forming  a  rim  at  its  outer 
edge;  the  space  between  the  beam  and  the 
machinery  was  in  width  about  10  or  12  Inch- 
es, barely  leaving  room  for  "a  person  to  step 
between  the  sprocket  wheel  and  the  beam. 
This  was  the  walkway  for  the  use  of  the  in- 
testate In  performing  his  work.  There  was 
no  railing  around  It  The  gangway  and 
beam  were  covered  with  oil  and  grease,  and 
were  very  filthy  and  slippery.  There  was  no 
lid  or  covering  to  the  vat,  the  temperature  of 
the  liquid  In  which  ranged  at  times  from  20O 
to  210  degrees  Fahrenheit  There  had  been 
a  lid  on  the  vat,  but  by  long  usage  and  the 
effect  of  the  add  on  the  wood  of  which  It 
was  made,  it  had  fallen  off  from  decay.  The 
Intestate  was  employed  by  the  defendant  as 
oiler  of  the  machinery.  He  was  16  years' 
old,  and,  to  perform  the  duty  assigned  to 
him,  he  was  required  to  go  upon  the  platform 
at  the  point  directly  above  the  vat  While 
engaged  In  leaning  over  and  oiling  a  part  of 
the  machines  on  July  19,  1905,  and  as  the 
Jury  found,  without  any  fftult  on  his  part 
his  foot  slipped  over  the  greased  surface  of 
the  platform  and  beam,  and  he  fell  in  the 
seething  cauldron  below,  after  struggling  to 
save  himself,  and  was  so  badly  scalded  that 
his  death  soon  followed  from  the  injuries  he 
received.  We  cannot  adopt  the  suggestion 
of  the  defendant  that  the  intestate  did  not 
slip  from  the  platform,  but  fell  in  the  vat  In 
some  other  way,  because  there  is  abundant 
evidence  to  show  that,  while  no  one  saw  the 
intestate  when  he  fell,  there  were  footprints 
and  handprints  indicating  that  intestate  had 
slipped  and  attempted  to  catch  himself  as  he 
fell  from  the  platform.  Upon  this  showing  by 
the  plaintiff,  and  we  have  not  stated  even  the 
substance  of  all  the  evidence,  the  defendant 
contends  that  there  Is  no  sufficient  proof  ot 
negligence.  The  plaintiff,  on  the  contrary. 
Imputes  negligence  to  the  defendant  in  two 
respects:  (1)  That  it  failed  to  cojer  the  vat 
of  boiling  liquid,  when  by  the  relative  posi- 
tion of  the  vat  and  the  platform  over  it  and 
the  peculiar  construction  of  the  latter,  espe- 
cially with  reference  to  Its  width,  the  posi- 
tion of  an  employ^  required  to  use  it  in  per- 
forming his  work  was  rendered  dangerous- 
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0i)  that  It  neglected  to  provide  a  reasonably 
safe  platform  where  the  Intestate  could  stand 
while  oiling  the  machinery,  and  allowed  the 
one  it  did  provide  to  become  saturated  with 
oil  and  grease  so  that  it  afforded  but  a  very 
precarlons  footing  for  the  Intestate  and  other 
employes,  for  whose  use  It  was  erected,  and 
that  they  were  thereby  unnecessarily  expos- 
ed to  danger  when  performing  their  work. 

The  master  does  not  guarantee'  the  safety 
of  his  servant  while  engaged  in  the  discharge 
of  his  duties.  He  Is  not  an  insurer,  and  la 
not  bound  to  furnish  him  an  absolutely  safe 
place  to  work  in,  but  is  required  simply  to 
use  reasonable  care  and  prudence  in  provid- 
'  ing  such  a  place.  He  Is  not  bound  to  fur- 
nish the  best-known  machinery,  implements, 
and  appliances,  but  only  such  as  are  reason- 
ably fit  and  safe  and  In  general  use.  He 
meets  the  requirements  of  the  law  If,  in  the 
selection  of  machinery  and  appliances,  he 
uses  that  degree  of  care  which  a  man  of  or- 
dinary prudence  would  use,  having  regard 
to  his  own  safety,  if  he  were  supplying  them 
for  his  own  personal  use.  It  is  culpable  neg- 
ligence which  makes  the  employer  liable,  not 
a  mere  error  of  Judgment  We  believe  this 
is  substantially  the  rule  which  has  been  rec- 
ognized as  the  correct  one  and  recommended 
for  our  guide  In  all  such  cases.  It  measures 
accurately  the  duty  of  the  employer,  and 
fixes  the  limit  of  his  responsibility  to  his 
employe.  So  that  the  liability  of  the  employ- 
er to  the  employ^  in  damages  for  any  injury 
the  latter  may  receive,  while  engaged  in  his 
work,  depends  upon  whether  the  employer 
has  been  negligent.  In  respect  to  instrumen- 
talities provided  by  the  master  for  the  use 
of  the  servant,  the  latter,  in  order  to  estab- 
lish his  case,  must  show  (1)  that  the  imple- 
ment furnished  by  the  master  was,  at  the 
time  of  the  Injury,  defective;  (2)  that  the 
master  knew  of  the  defect  or  was  negligent 
In  not  discovering  It  and  making  the  needed 
repairs;  (3)  that  the  defect  was  the  proxi- 
mate cause  of  the  injury.  Cotton  v.  Rail- 
road, 149  N.  C.  227,  62  S.  K.  1093;  Marks 
T.  Cotton  Mills,  135  N.  C.  290,  47  S.  E.  432; 
Harley  v.  B.  C.  M.  Co.,  142  N.  X.  31,  36  N. 
E.  813 ;  Avery  v.  Lumber  Co.,  146  N.  C  692, 
60  S.  B.  646;  Berkley  v.  Waste  Co.,  147  N. 
C.  585,  61  S.  E.  565;  Hudson  v.  R.  R.,  104 
N.  O.  491,  10  S.  B.  669;  Shaw  v.  Manufactur- 
ing Co.,  143  N.  C.  131.  55  S.  R  433;  R.  R.  v. 
Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41 
L.  Ed.  1136.  These  duties  which  the  master 
owes  to  his  servant  cannot  be  delegated.  We 
may  omit  any  discussion  of  the  duty  of  the 
servant  to  inform  the  master  of  any  defect 
found  by  him  and  of  which  the  master  is 
ignorant,  as  it  is  not  essential  to  his  liability 
for  an  Injury  upon  the  ground  of  negligence 
that  be  should  actually  know  of  the  defect, 
for  he  owes  to  the  servant  another  duty, 
which  Is  to  carefully  Inspect,  at  reasonable 
Intervals  of  time,  the  machinery,  implements, 
ways  and  appliances  provided  for  the  use  of 
69  S.B.' 


his  servant  In  the  performance  of  his  work. 
1  Labatt,  M.  and  S.  fS  154, 157;  Bailey's  Pers. 
InJ.  §  2638;  Leak  v.  Railway,  124  N.  C.  455, 
32  S.  E.  884;  Cotton  v.  Railroad,  supra. 
There  Is  abundant  evidence  in  this  case  to 
show  that  if  the  defendant  did  not  have 
actual  Icnowledge  of  the  defect,  it  had  what 
is  its  legal  equivalent,  the  full  opportunity, 
by  inspection,  to  discover  it.  The  defect  in 
the  platform  was  surely  the  proximate  cause 
of  the  injury  to  the  intestate,  resulting  in  his 
death,  so  that  the  only  remaining  question 
to  be  considered  is,  Was  the  defect  a  negli- 
gent one  or  caused  by  the  failure  of  the  de- 
fendant to  exercise  that  degree  of  care 
which  his  duty  to  his  servant  required  of 
him  under  the  facts  and  circumstances,  as 
detailed  In  the  record?  We  will  proceed  now 
to  A  brief  discussion  of  this  matter  in  the 
light  of  the  established  principle  governing 
such  cases. 

The  Jury  have  acquitted  the  Intestate  of 
any  negligence,  and  we  have  found  no  evi- 
dence, or  any  combination  of  facts  fairly  In- 
ferable from  the  testimony,  which  tends  to 
Impeach  the  correctness  of  this  conclusion 
or  to  show  any  culpable  negligence  on  the 
part  of  the  intestate.  It  may  fairly  be  de- 
duced from  the  evidence  that  if  the  platform 
had  been  either  wider  or  protected  by  a  rail, 
or.  In  the  absence  of  either  of  these  precau- 
tions against  Injury  to  the  servant,  if  the 
platform,  as  it  was  constructed,  had  been 
kept  clean  or  free  from  oil  and  grease  which 
made  it  slippery,  the  Intestate  could  have 
oiled  the  machinery  In  safety,  and  the  ter- 
rible agony  which  he  suffered  and  his  subse- 
quent death  would  not  have  occurred.  The 
adoption  of  a  few  simple  and  precautionary 
measures,  comparatively  Inexpensive,  would 
have  prevented  the  injury  and  saved  his  life. 
The  plaintiff,  in  order  to  show  negligence, 
was  not  confined  to  proof  of  any  single  or 
special  defect,  for  he  might  rely  upon  all  of 
them,  the  narrowness  of  the  platform,  its 
saturation  with  oil,  and  the  absence  of  a 
guard  rail  or  other  sufficient  protection 
against  slipping  and  falling  into  the  vat 
In  Alkln  v.  Manufacturing  Co.,  146  N.  C. 
324,  59  S.  E.  696,  we  held  there  was  evidence 
of  negligence,  where  It  appeared  that  the 
plaintiff  had  slipped  on  a  platform,  which 
bad  become  wet  from  the  rain,  and  fallen 
to  the  ground.  "There  was  ample  evidence 
(said  Justice  Connor  In  that  case)  of  negli- 
gence on  the  part  of  the  defendant  In  falling 
to  provide  a  reasonably  safe  way  for. the 
plaintiff  to  perform  the  service  required  of 
him.  The  failure  to  provide  the  platform  or 
gangway  with  a  railing,  approaches  very 
closely  to  negligence  per  se;  it  clearly  Justi- 
fied the  Jury  in  finding  that  It  was  danger- 
ous." The  case  of  Mundhenke  v.  Oregon 
aty  Mfg.  Co.,  47  Or.  127,  81  Pac.  977,  1  L 
R.  A.  (N.  S.)  278,  presented  a  state  of  facts 
much  like  those  we  find  In  the  record  before 
us.    The  plaintiff  slipped  on  a  greasy  floor 
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wblle  walking  through  an  aisle  or  passage- 
way, and  fell  on  machinery  which  was  In 
motion,  80  that  his  hand  was  brought  In  con- 
tact with  the  gearing  and  severely  injured. 
The  court  said,  with  respect  to  the  question 
of  negligence:  "The  condition  and  pertinent 
fact  are  so  peculiarly  a  matter  for  the  Jury 
that  we  are  not  disposed  to  take  it  away 
from  them.  The  gearing  was  very  near  the 
place  in  which  the  plalntlfT  was  .depositing 
the  filling,  and  a  misdirection  of  the  hand 
in  but  a  few  inches  would  carry  It  to  the 
point  of  danger;  and  it  Is  reasonably  infer- 
able that  the  slipping  of  the  foot  was  the 
adequate  proximate  cause  of  the  accident. 
It  is  but  a  humane  duty  that  the  employers 
of  youth  about  factories  should  observe 
every  reasonable  precaution  to  protect  the 
comparatively  unwary  from  accident  and  dis- 
aster. If  the  gearing  in  the  present  case 
had  been  covered  or  hooded,  which  could 
have  been  done  at  a  trifling  expense,  no  ac- 
cident could  have  happened;  and  If  the  aisle 
had  been  kept  clean  of  grease.  It  is  quite  prob- 
able that  the  result  would  have  been  avoided." 
The  evidence,  in  the  favorable  view  to  the 
plaintiff  we  are  privileged  to  take  of  it, 
tends  to  show  that  the  defendant  did  not 
comply  with  Its  duty  to  the  Intestate  by  pro- 
viding him  with  a  reasonably  safe  place  to 
perform  his  worh.,  In  the  exercise  of  that 
ordinary  care  and  prudence  In  the  conduct  of 
its  business  which  the  law  exacts  of  It,  and 
it  does  not  appear,  at  least  with  sufficient 
conclusiveness,  that  there  was  any  fault  on 
the  part  of  the  Intestate  which  requires  us 
to  hold  against  him  upon  a  motion  to  non- 
suit. 

The  defendant  has  not  pleaded  assumption 
of  risk  (Dorsett  v.  Manufacturing  Co.,  131 
N.  C.  261,  42  S.  E.  612;  Boldln  v.  Railroad, 
123  N.  C.  614.  31  S.  E  851),  even  If  the  dan- 
ger to  the  intestate  was  so  obvious  In  this 
Instance,  and  under  the  facts  and  circum- 
stances, as  to  require  the  application  of  that 
doctrine. 

There  was  no  error  In  the  ruling  of  the 
court  to  which  exception  was  taken. 

Affirmed. 

(S8  W.  Va.  157) 

80MMERS  et  al.  t.  BENNETT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1910.) 

(Syllahut  by  the  Court.) 

1.  Tbstanct  in  ComioiT  (|  15*)— Tbustb  (| 
138*)— Possession  bt  Oo-Tknant  ob  Tbus- 

TBB. 

A  case  in  which  the  rules  and  principles 
announced  in  Oapen  v.  Gapen,  41  W.  Va.  422, 
23  S.  Bl  579;  Cfecil  v.  Clark,  44  W.  Va.  659, 
30  S.  E  216;  Parker  v.  Brast,  45  W.  Va.  399, 
.32  S.  EX  269 ;  Justice  v.  Lawson,  46  W.  Va.  163, 
33  S.  B.  102;  Cochran  v.  Cochran,  56  W.  Va. 
178,  46  S.  E.  924;  Reed  v.  Bacbman,  61  W. 
Va.  452,  57  S.  B.  769,  123  Am.  St.  Rep.  996 ; 


and  Russell  v.  Tennant,  63  W.  Va.  623,  60  S. 
E.  609,  129  Am.  St.  Rep.  1024,  governing 
where  title  to  land  is  claimed  by  one  co-tenant 
against  another,  or  by  a  trustee  of  an  express 
trust  against  his  cestui  que  trust,  by  reason 
of  his  purchase  of  the  land  at  a  tax  sale,  and 
of  outstanding  or  conflicting  titles  thereto,  and 
by  occupation,  improvements,  and  the  taking 
and  appropriating  to  his  exclusive  use  of  the 
rents,  issues  and  profits,  are  properly  applicable. 
[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  M  42-52;  Dec.  Dig.  S  15  ;• 
Trusto,  Cerit.  Dig.  §  181;  Dec.  Dig.  S  138.*] 

2.  LiKITATION    OT   ACTIONS    (|   60*)— SulT  FOB 
ACCOUNTINO    BT   CO-TeNANT. 

In  a  suit  by  one  co-tenant  against  another 
co-tenant  of  land  acquired  and  held  for  sale 
and  profit,  for  an  acconnUng  of  the  proceeds 
of  sales  made,  and  of  rents,  issues  and  profits, 
the  statute  of  limitations  begins  to  run  from 
the  time  plaintiff  had  right  to  demand  payment 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  333-341;  Dec  Dig. 
i  60.*] 

3.  Tenancy  in  Goioion  (|  37*)— Acoountino 
—Scope. 

Where  land  so  held  has  been  leased  for 
oil  and  gas  purposes  by  a  co-tenant  or  trustee, 
without  the  consent  of  the  other  co-tenant  or 
the  cestui  que  trust,  but  such  lease  is  sut>se- 
quently  ratified  in  a  suit  for  an  accounting  of 
rents  and  profits,  the  acconnting  should  include 
all  money  received  by  the  lessor,  co-tenant  or 
trustee  for  such  lease,  by  way  of  bonus  money, 
or  commutation  money,  and  from  royalty  oils 
and  gas  rentals,  or  otherwise,  accruing  under 
such  lease. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Gonmion,  Cent  Dig.  i  106;   Dec  Dig.  {  37.*] 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Martha  M.  Sommers  and  others 
against  William  G.  Bennett  and  others. 
Judgment  for  defendants,  and  plaintifCs  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

Unn  &  Hamilton,  for  appeUanta.  W. 
MoUoban  and  Louis  Bennett,  for  appellees. 

MILLER,  J.  Plaintiffs,  as  heirs  of  Gideon 
D.  Camden,  deceased,  seek  by  their  bill  to 
establish  their  right  and  title  to  one  fourth 
of  the  residue  of  four  several  tracts  of  land, 
originally,  in  1844,  patented  to  one  John 
Waldoi,  but  the  legal  title  to  which,  for 
several  years  prior  to  his  death,  bad  been 
acquired  by  Jonathan  M.  Bennett,  and  since 
then  held  by  bis  heirs  and  devisees;  and  al- 
so for  an  accounting  by  said  defendants  of 
the  rents  and  profits,  and  of  the  proceeds  of 
the  sales  of  various  parts  thereof,  and  for 
general  relief. 

By  contract  between  Walden  and  Camden 
of  August  4,  1843,  it  is  recited  that  Walden 
had  furnished  Camden  treasury  warrant  No. 
15,007,  calling  for  nine  thousand  nine  hundred 
and  ninety  acres,  and  that  it  was  under- 
stood that  said  warrant,  and  any  other  war- 
rants Walden  might  thereafter  furnish  Cam- 
den, should  be  located  upon  such  lands  as 
Camden  might  deem  most  advisable.  The 
contract  also  authorized  Camden  to  con- 
tract with  such  persons  as  he  might  think 


•For  oth«r  cases  se«  budo  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dl(.  Koy  No.  B«ri«s  *  Rop'r  IndexM 
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proper,  to  surrey  and  carry  the  lands  Into 
grant  In  such  number  of  tracts  as  be  mtgbt 
consider  most  advisable,  stipulating,  howev- 
er, that  for  the  expenses  of  surveying  and 
patenting  such  lands  such  persons  should  be 
entitled  to  one  moiety  thereof,  Walden  to 
make  qult-clalm  deeds  to  them  therefor. 
Said  contract  also  stipulated  that  for  Cam- 
den's services  Walden  should  convey  to  him, 
by  qnlt-daim  deed,  an  equal  one  half  of  the 
other  moiety  of  said  lands,  with  the  provi- 
sion tiiat  sncb  moiety  should  be  subject  to 
the  costs  of  the  land  warrants,  which  should 
be  paid  VTalden  ont  of  the  first  sales  made. 

By  deed  of  May  2T,  1873,  Walden  convey- 
ed to  said  Bennett  a  three  fourths  undivided 
Interest  in  said  lands,  for  the  mon^y  con- 
sideration recited  therein,  and  in  considera- 
tion of  a  contract  of  August  10,  1843,  being 
the  contract  made  with  Bennett  by  Camden 
pursuant  to  bis  contract  with  Walden,  for 
surveying  and  patenting  said  lands,  where- 
by Bennett  became  Invested  with  the  legal 
title,  not  only  to  the  moiety  provided  for  in 
said  contract,  but  also  to  the  one  half  of 
the  other  moiety  which  had  been  -  held  by 
Walden  for  himself  and  Camden. 

One  of  said  tracts,  a  tract  of  1800  acres 
in  Gilmer  County,  except  181  acres  thereof, 
which  by  contract  in  1869,  had  been  sold  to 
and  by  deed  of  Walden,  Bennett  and  Cam- 
den of  June  20,  1873,  had  been  conveyed  to 
one  Vannoy,  was  for  the  years  1871  and 
1873,  returned  delinquent,  in  the  name  of 
Walden,  was  sold  in  1875  for  the  taxes  of 
those  years  as  a  tract  of  1619  acres,  pur- 
chased by  Bennett  and  by  deed  of  I>ecem- 
ber  11,  1876,  was  conveyed  to  him  by  the 
clerk  of  the  county  court  of  Gilmer  County. 
This  land,  however,  except  a  reservation  of 
the  oil  and  gas  in  145  acres  thereof,  conveyed 
by  the  executors  of  J.  M.  Bennett  to  Ruth 
Hinzman,  May  2,  1895,  had  all  been  dispos- 
ed of  prior  to  the  Institution  of  this  suit,  but 
the  facts  recited  and  other  facts  in  relation 
thereto  are  relied  upon  by  both  sides  as  evi- 
dential facts  on  the  subject  of  tbe  present 
controversy. 

Of  said  tracts  a  tract  of  500  acres  and 
one  of  1,000  acres  on  Spring  Fork  of  Yellow 
Creek  in  Calhoun  County,  after  being  as- 
sessed in  the  names  of  Bennett  and  Walden 
were  allowed  to  be  returned  delinquent  for 
non-payment  of  taxes  for  the  year  1874,  and 
in  1875  were  sold  by  the  sheriff,  and  pur- 
chased by  the  state,  and  In  proceedings  by 
the  commissioner  of  school  lands  of  that 
county  the  same  were,  November  7,  1877, 
decreed  to  be  sold,  and  October  22,  1878, 
were  sold,  and  at  which  sale  Bennett  be- 
came the  purchaser,  and,  April  7,  1880,  ob- 
tained a  deed  therefor  from  the  commission- 
er of  school  lands.  The  title  thus  acquired 
to  these  tracts  has  remained  in  Bennett,  his 
heirs  and  devisees,  except  such  portions 
thereof  aS  were  subsequently  sold  and  con- 


veyed by  Camden  and  Bennett,  or  by  Ben- 
nett, or  his  heirs  and  devisees.  But  there 
were  conflicting  titles  to  portions  thereof, 
and  some  small  tracts  contracted  by  Bennett 
or  Bennett  and  Camden  though  held  In  pos- 
session by  the  purchasers  bad  not  been  paid 
for.  Since  the  death  of  Bennett,  conflict- 
ing titles  have  been  settled  or  compromised, 
and  some  of  the  tracts  sold  have  been  recov- 
ered, the  purchasers  either  surrendering  the 
same  or  releasing  and  reconveylng  the  land 
to  the  heirs  and  devisees  of  B^ennett;  so 
that  at  the  time  of  the  institution  of  this 
suit  there  had  become  Invested  in  them  by 
devise  and  by  re-purchase  of  tracts  sold  and 
settlement  and  purchase  of  conflicting  titles, 
an  aggregate  of  about  700  acres;  this  is  the 
land  In  which  plaintiffs  claim  a  one  fourth 
undivided  interest 

,  That  Bennett  knew  of  and  recognized 
Camden's  interest  in  the  land  at  all  times 
there  Is  no  room  for  doubt  The  same  con- 
tract of  Aug.  4,  1843,  that  authorized  Cam- 
den to  make  tbe  contract  with  Bennett  of 
Aug.  10,  1843,  provided  for  Camden's  one 
fourth  Interest  in  said  lands.  Their  deeds 
and  contracts  relating  to  tbe  land,  and  let- 
ters written  by  Bennett  to  Camden  all  attest 
mutual  knowledge  and  understanding  of 
their  rest>ectlve ,  rights  and  Interests  and 
good  faith  In  respecting  them.  Besides,  the 
record  shows  that  on  August  26,  1876,  Wal- 
den, residing  in  Virginia,  and  who  had  be- 
come financially  embarrassed,  executed  a 
deed  of  trust  to  one  Gray,  for  the  benefit 
of  his  creditors,  which  was  recorded  In  Lew- 
Is,  Gilmer  and  Calhoun  counties;  whereby 
among  other  lands  he  conveyed  to  Gray  as 
trustee  such  right  as  he  had  in  the  lands  in 
controversy,  and  In  which  he  declared  the 
equitable  title  to  the  one  fourth  undivided 
Interest  held  by  him  to  belong  to  said  Cam- 
den, the  legal  title  remaining  in  him  only  to 
await  a  settlement  of  the  accounts  between 
him  and  Camden.  The  record  shows  that 
in  a  suit  of  Lewis,  and  others,  creditors  v. 
Walden,  and  others,  in  Lewis  County,  the 
commissioner,  to  whom  the  cause  was  refer- 
red, reported  In  1886,  some  $3,744.41  due 
Camden's  estate,  and  $1,031.93  due  Walden 
on  account  of  the  sales  of  land  made,  with 
some  1100  acres  still  remaining  unsold. 
This  report.  It  seems,  has  never  been  acted 
upon  however.  • 

Bennett  died  in  1887,  Camden  In  1891. 
The  twain,  the  record  shows,  had  been  great 
friends  for  many  years.  Many  of  their 
transactions  relating  to  these  lands,  prior  to 
the  death  of  Bennett,  are  covered  by  deeds 
and  contracts  of  Walden  and  Camden,  and 
of  Bennett  and  Camden  acting  jointly.  But 
with  one  or  two  exceptions,  after  Bennett 
obtained  the  deed  from  tbe  commissioner  of 
school  lands  in  1880,  deeds  were  made  by 
Bennett  individually.  But  subsequent  to  tbe 
date  of  this  deed  Bennett  recognized  the 
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rights  of  Camden  In  these  lands,  not  only  by 
letters  written  to  Camden,  but  a  notable  in- 
stance thereof  is  In  answers  prepared  by 
him  as  attorney  for  himself  and  Camden  and 
filed  In  a  suit  of  Znntbro  &  Smith  v.  Jef- 
freys, et  als.  His  answer  to  the  original 
bill  was  filed  In  1885^  and  the  joint  answer 
of  himself  and  Camden  to  an  amended  bill 
was  filed  in  1886.  In  his  answers  to  the 
original  bill  Bennett  admits  that  he  pur- 
chased these  lands  at  the  tax  sale,  subject 
to  any  claim  or  demand  the  said  Walden 
had  thereto;  and  in  a  letter  to  Camden, 
May  2,  188S,  Bennett  advises  him  of  the  fil- 
ing of  said  Joint  answers.  In  January,  1877, 
Bennett  in  reply  to  a  letter  from  him  on  the 
subject,  wrote  Camden  respecting  the  taxes 
on  the  Walden  lands,  corrected  a  wrong  im- 
pression which  be  seems  to  have  had  as  to 
which  of  the  Walden  tracts  It  was  that  Ben- 
nett had  purchased  for  taxes,  and  said:  "I  un- 
derstand you  to  desire  that  one  fourth  of  the 
Walden  land  should  be  returned  delinquent." 
November  4,  1875,  Bennett  wrote  Camden, 
"I  bought  In  the  Walden  lands  for  taxes  at 
the  last  sales,  whereby  I  can  secure  to  you, 
your  Interest"  In  February  3,  1877,  he 
wrote  Camden,  among  other  things:  "You 
are  on  the  wrong  tract  of  the  Walden  lands. 
It  is  the  1800  acre  tract  not  the  1300  acre 
tract."  And  as  late  as  Aug.  22,  1887,  he 
wrote:  "Come  up  the  first  of  next  week 
when  I  ^pect  to  be  back  from  Braxtou, 
and  we  will  give  a  definite  time  to  the  for- 
feiture question,  and  I  want  also  to  appor- 
tion the  sales  between  us."  Other  letters  of 
bis,  in  evidence,  tend  to  show  Bennett's 
acknowledgment  of  Camden's  interest  in 
these  lands.  It  does  not  definitely  appear 
from  the  last  letter  quoted  that  the  refer- 
ences there  to  forfeiture  and  apportionment 
of  sales  refer  to  the  Walden  land.  The  let- 
ters from  Camden  to  Bennett  on  this  subject 
are  not  produced  by  defendants,  although 
some  of  Bennett's  letters  to  Camden  are  an- 
swers to  letters  from  Camden  to  him,  a  fact 
which  Is  not  without  significance. 

The  defenses  now  interposed  by  the  exec- 
utors and  devisees  of  Bennett  are  abandon- 
ment, laches  and  the  statute  of  limitations. 
It  is  said  that  neither  Camden,  who  surviv- 
ed Bennett  more  than  three  years,  nor  his 
heirs  or  devisees,  since  his  death,  took  any 
steps  by  legal  process  or  otherwise  against 
Bennett  in  his  life  time,  or  against  his  ex- 
ecutors and  devisees  after  his  death  to  es- 
tablish his  or  their  alleged  right,  title  and 
Interest  to  these  lands,  until  the  institution 
of  this  suit  hi  1902. 

The  virtue  of  the  defenses  depends  large- 
ly upon  the  relationship  In  which  Bennett 
stood  towards  Walden  and  Camden,  before 
and  after  acquiring  these  tax  titles,  and  par- 
ticularly the  title  to  the  land  In  controversy, 
acquired  by  the  deed  from  the  school  com- 
missioner In  April,  1880.    Prior  to  that  deed 


the  land  was  taxed  Jointly  in  the  names  of 
Bennett  and  Walden,  and  the  title  was  In 
B'ennett  and  Walden  Jointly  in  the  propor- 
tions of  three  fourths  interest  in  Bennett 
and  one  fourth  to  Walden,  Walden  holding 
one  fourth  in  trust  for  Camden.  Bennett, 
Camden  and  Walden  were  therefore  co-ten- 
ants. The  purchase  by  Bennett  and  the  deed 
to  him  from  the  commissioner  of  school 
lands  did  not  destroy  tlje  rights  and  inter- 
ests of  either  Walden  or  Camden  in  the 
land,  and  the  record  plainly  shows  that  such 
was  not  the  intention  of  Bennett,  so  far  at 
least  as  the  rights  of  bis  friend  Camden 
were  concerned.  In  Bennett's  letter  to  Cam- 
den of  January,  1877,  Bennett  said  with  ref- 
erence to  the  1900  acre  tract:  "I  bought  the 
whole  tract  for  subsequent  taxes,  and  have 
obtained  a  deed  for  it  according  to  our  un- 
derstanding." And  as  we  have  seen  ip  his 
answer  in  the  Zumbro  &  Smith  case,  he  ac- 
knowledged the  rights  of  Walden,  which 
meant  Camden's  rights.  Conceding  the  prop- 
osition that  Bennett  by  the  tax  deed  ac- 
quired the  legal  title  to  the  land,  he  must 
be  regarded  as  having  taken  and  held 
the  title  to  the  one  fourth  Interest  there- 
in In  trust  for  Camden.  But  If  the  re- 
lation of  co-tenant  between  them  had  not 
subsisted,  would  not  the  letters  to  Camden, 
written  before  and  subsequent  to  the  sale 
and  purchase  by  Bennett  of  the  land  for  tax- 
es, amount  to  a  declaration  of  trust  In  fa- 
vor of  Camden?  In  McCandless  v.  Warner, 
26  W.  Va.  754,  a  series  of  letters  written  to 
a  third  person  after  creation  of  the  trust, 
no  one  of  which  of  itself  perhaps  was  suffi- 
cient, but  which  taken  together  disclosed  the 
trust  and  the  terms  thereof,  were  held  to  be 
a  sufficient  declaration  of  the  trust  to  bind 
the  trustee,  and  to  establish  the  trust  In  him. 
Whether  we  say  then  that  Bennett  stood  in 
the  relation  of  co-tenant  or  trustee  to  Wal- 
den or  to  Camden  the  rights  and  liabilities 
of  the  parties  with  which  we  have  to  deal 
in  this  suit  are  practically  the  same. 

How  may  one  co-tenant  or  trustee  acquire 
the  interest  of  another  with  whom  be  stands 
in  this  relationship  of  trust  and  confidence? 
First,  title  may  be  acquired  by  abandonment 
This  is  one  of  the  defenses.  What  evidence 
is  there  of  abandonment  by  Camden?  First 
it  Is  said  he  allowed  the  land  to  be  sold  and 
purchased  by  Bennett  in  1830,  and  that  he 
thereafter  permitted  Bennett  without  objec- 
tion, to  deal  with  the  land  as  bis  own,  con- 
tributing nothing  to  the  payment  of  the  tax- 
es,, and  had  never  called  upon  Bennett  for  a 
settlement;  that  he  made  oral  declarations 
to  the  witnesses  Wilson  and  Taylor,  pur- 
chasers of  portions  of  the  land,  and  to  de- 
fendant Louis  Bennett  that  be  had  no  longer 
any  interest  in  the  land.  The  evidence  of 
Louis  Bennett  is  clearly  inadmissible,  and 
was  pr(H>erly  excluded  by  the  couit  below. 
True  it  la  that  Bennett  purchased  the  land 
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for  taxes,  but  what  of  this?  Whether  with 
or  without  the  consent  of  Camdeu  his  pur- 
chase as  co-tenant  or  trustee  amounted  sim- 
ply to  a  redemption  of  the  land;  for  both 
were  bound  for  the  taxes,  and  payment  by 
one  or  both  amounted  simply  to  the  payment 
of  their  own  obligations.  Besides,  the  let- 
ters of  Bennett  to  Camdon,  already  referred 
to,  establish  beyond  doubt  that  Bennett's 
purchase  was  not  In  hostility  to  the  rights 
and  claims  of  Camden,  his  friend  of  many 
years,  but  rather  with  the  hope  of  protect- 
ing Camden's  equitable  title  to  the  quarter 
Interest  therein.  The  legal  title  thereto  up 
to  that  time  remained  In  Walden.  That  such 
were  the  purposes  of  both  Bennett  and  Cam- 
den we  think  fully  appears  from  Bennett's 
letter  of  1877.  Why  should  Camden  have 
abandoned  this  land  in  1880,  when  Bennett 
acquired  the  tax  deed?  One  suggestion  of 
thft  defendants  Is,  that  inasmuch  as  he  had 
not  acquired  the  legal  title  before  the  claims 
of  creditors  of  Walden  were  asserted,  he 
bad  concluded  to  let  the  land  go  so  as  to 
avoid  a  clash  with  creditors.  But  does  not 
the  letter  of  Bennett  referred  to  negative 
this  Idea?  Besides  we  And  Camden,  a  party 
to  the  suit  of  Lewis  v.  Walden,  contesting 
the  rights  of  these  creditors  to  this  land; 
and  the  declaration  of  Walden  In  his  deed  of 
trust  to  Gray  in  1876,  declares  Camden's 
Interest  in  the  land,  and  subordinates  the 
claims  of  his  creditors  to  the  rights  of  Cam- 
den; and  as  late  as  Aug.  22,  1887,  we  find 
Bennett,  in  his  letter  to  Camden,  referring 
to  the  question  of  forfeiture,  and  to  an  ap- 
portionment of  sales  between  them.  True 
we  cannot  say  certainly  that  the  apportion- 
ment of  sales  here  referred  to  has  refer- 
ence to  the  Walden  lands.  But  why  not 
these  lands  as  well  as  any  others?  The  re- 
port of  the  commissioner  in  the  Lewls-Wal- 
den  suit,  as  we  have  seen  shows  Walden  In- 
debted to  Camden,  not  Camden  to  Walden, 
on  account  of  sales  of  these  lands.  Anotlier 
suggestion  of  defendants  Is  that  Camden 
may  have  concluded  to  abandon  any  further 
claim  to  'the  lands  because  of  the  fact  that 
at  the  time  Bennett  obtained  his  deed  from 
Walden  in  1873,  much  of  the  land  had  been 
sold,  or  sold  and  conveyed  by  Walden,  or 
by  Camden  his  attorney  In  fact,  and  that  not 
more  than  enough  remained  to  give  Bennett 
his  share  of  the  land.  But  we  find  that  Ben- 
nett at  the  time  he  toolc  this  deed  from  Wal- 
den got  a  three  fourth  interest  Instead  of  a 
one  half  interest  to  which  he  was  originally 
entitled  and  actually  executed  his  note  to 
Walden  for  $1,582.00  for  Walden's  quarter 
Interest  Besides,  what  evidence  is  there 
that  Bennett  had  not  shared  with  Walden 
and  Camden  in  the  distribution  of  the  pro- 
ceeds of  all  prior  sales?  Absolutely  none. 
We  cannot  assume  that  Camden  represent- 
ing Walden  and  himself,  and  Icnowlng  of 
Bennett's  interest,   was   not  as   faithful  to 


Bennett  and  bis  Interests,  as  the  evidence 
shows  Bennett  was  faithful  to  him  and  his 
interests.  There  seems  to  have  been  ab- 
solute fairness  between  all  three  parties,  so 
long  as  they  lived.  They  trusted  each  other 
implicitly,  and  though  Walden  became  in- 
volved financially,  yet  he  endeavored  in  bis 
deed  to  Gray  to  preserve  the  rights  of  Cam- 
den. These  dealings  between  the  parties 
are  entirely  Inconsistent  with  the  notion  of 
at>andonment  by  Camden. 

But  what  of  the  alleged  declarations  of 
Camden  to  Wilson  and  to  Taylor?  Can  we 
say  that,  if  made,  they  are  to  overcome  the 
evidential  force  of  acts,  contracts  and  deal- 
ings of  the  parties  Just  referred  to,  and  which 
are  wholly  inconsistent  with  the  idea  or 
claim  of  abandonment?  Camden  Joined  with 
Bennett  In  the  deed  to  Wilson  after  bis  al- 
leged declarations  to  Wilson;  and  long  aft- 
erwards both  Camden  and  Bennett  filed  an- 
swers In  the  Zumbro-Smlth  case.  After  so 
many  years  and  after  the  death  of  declarant 
it  would  be  a  dangerous  precedent  to  allow 
evidence  of  such  declarations'  to  destroy 
property  rights.  Those  declarations  were  not 
wholly  inconsistent  with  the  rights  and  in- 
terests of  Camden.  He  knew  that  Bennett 
held  or  claimed  to  hold  the  legal  title  for 
himself  and  Camden — ^bad  been  making  con- 
tracts and  deeds  for  parts  of  the  land,  and 
therein  representing  himself  and  Camden, 
and  It  was  perfectly  natural  that  Camden 
should  have  turned  these  persons  over  to 
Bennett,  as  they  say  he  did. 

But  it  is  said  the  failure  of  Camden  be- 
fore  his  death,  and  the  long  delay  of  his 
heirs  and  devisees  since  then  to  call  for  or. 
bring  proceedings  for  a  settlement,  and  to 
have  his  or  their  Interests  in  the  land  es- 
tablished, and  for  an  accounting,  evinces 
the  purpose  to  abandon  any  claim  to  the 
land.  So  far  as  the  suggestion  relates  to 
Camden  we  do  not  know  from  the  record  or' 
otherwise  but  that  a  settlement  on  account 
of  sales  may  have  been  had  between  him 
and  Bennett.  And  why  should  Camden  have 
called  on  Bennett  for  the  legal  title?  The 
record  shows  that  the  Walden  lands  had 
been  from  the  beginning  acquired  and  held 
for  speculation,  sale  and  profit  Camden  had 
these  letters  from  Bennett  showing  bow 
Bennett  held  the  title  for  himself  and  Cam- 
den, and  we  do  not  think,  under  these  cir- 
cumstances, that  want  of  evidence  showing 
failure  of  Camden  to  call  for  the  legal  title 
or  a  settlement  is  sufBcient  evidence  of  aban- 
donment. 

There  is  no  claim  of  abandonment  by  the 
heirs  of  Camden.  They  say  they  had  not 
discovered  their  rights  until  shortly  before 
the  bringing  of  this  suit  True  there  is  a 
suggestion  by  defendants  that  the  bringing 
of  this  suit  was  inspired  by  discovery  of  oil 
and  gas  in  paying  quantities,  and  that  but 
for  this  fact  the  suit  would  not  have  been 
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brought;  and  tbat  inasmuch  as  these  heirs 
waited  for  about  eleven  years  after  the  death 
of  Camden,  and  seven  years  after  their 
right  to  bring  suit  Iiad  been  determined, 
they  ought  to  be  regarded  as  having  aban- 
doned any  claim  they  might  otherwise  have 
had  to  the  land.  Bat  what  reason  was  there 
for  supposing  they  had  abandoned  a  claim  to 
several  hundred  acres  of  land? 

The  evidence  shows  that  the  executors  of 
Bennett  were  quite  active  after  the  death  of 
their  ancestor  in  looking  after  and  preserv- 
ing the  lands  left  them.  They  may  not  have 
had  actual  knowledge  of  the  rights  of  Gam- 
den,  bat  they  were  as  much  charged  with 
notice  of  Camden's  rights  by  the  record,  and 
by  the  documentary  evidences  In  their  pos- 
session, as  they  would  have  the  heirs  'of 
Camden  charged  therewith;  and  having  suc- 
ceeded to  the  rights  of  Bennett  as  co-tenant 
or  trustee  for  himself  and  Camden,  they 
were  as  much  bound  as  their  ancestor  to  ex- 
ecute faithfully  the  trust  descended  or  de- 
vised to  them. 

Camden  left  a  will,  which  was  contest- 
ed by  plaintiffs,  and  by  which,  except  as  to 
certain  small  spedflc  legacies,  be  undertook 
to  devise  all  bis  pr(9erty,  real  and  personal, 
to  bis  wife.  The  contest  continued  from 
1891  to  1895,  when  a  compromise  was  eftect- 
ed,  under  which  the  will  was  probated  as 
the  will  of  Camden,  and  which  provided  that 
upon  the  payment  to  the  widow  of  a  specific 
sum  of  money  from  the  proceeds  of  the  sales 
of  property  or  otherwise,  by  trustees  ap- 
pointed, and  to  whom  the  legal  title  was 
conveyed  by  the  widow  and  the  plaintiffs 
as  heirs,  the  residue  of  the  property  should 
be  conveyed  to  plaintiffs  as  heirs.  The  af- 
fairs of  the  estate  were  thereby  left  in  great 
confusion.  The  lands  were  widely  scattered 
in  the  different  counties  of  the  state,  and 
'the  titles  to  many  of  them  were  in  dispute; 
and  suits  were  pending  and  brought  in  which 
the  estate  was  Involved.  The  papers  relat- 
ing to  the  estate  were  scattered  and  in  great 
confusion,  and  the  bill  alleges  that  U  was 
not  actually  discovered  by  plaintiffs,  some  of 
whom  lived  in  other  states,  that  they  had  any 
interest  in  the  lands,  now  sought  to  be  re- 
covered, until  a  short  time  before  the  suit 
brought.  We  think  the  evidence  bears  out 
their  contentions.  True  there  was  the  rec- 
ord of  the  suit  of  I>ewls  v.  Walden;  there 
was  the  deed  of  trust  from  Walden  to  Gray; 
there  was  of  record  the  power  of  attorney 
from  Walden  to  Camden  of  1865;  there  was 
the  contract  of  Walden  with  Camden  in 
1843,  and  the  letters  of  Bennett  to  Camden 
referred  to,  but  it  took  time  to  discover  all 
these  records,  and  to  understand  their  mean- 
ing, and  comprehend  their  relation  to  the 
particular  lands  involved  here.  The  admin- 
istrator with  the  will  annexed  was  a  law- 
yer of  ability,  now  a  Judge  of  the  court. 
He  spent  a  great  deal  of  time  in  trying  to 


unravel  the  tangles  of  this  estate,  as  did 
some  of  the  plaintiffs,  and  other  lawyers 
employed.  They  did  not  discover,  and  were 
unable  to  advise  plaintiffs  of  their  rights 
sought  to  be  established  here,  and  we  are 
unable  to  say  from  the  evidence  that  the 
delay  of  seven  years  to  assert  their  rights, 
under  the  circumstances  should  be  treated 
as  an  abandonment  thereof. 

But  are  plaintiffs  barred  by  laches  and 
the  statute  of  limitations?  l^ese  also  are 
set  up  by  way  of  defense.  This  question 
has  been  frequently  before  this  court  in  re- 
cent years.  Many  of  our  cases,  following 
the  universal  doctrine,  hold  that  a  co-tenant 
or  beneficiary  of  an  express  trust  will  not 
be  barred  of  his  rights  of  entry  by  mere 
laches,  by  acquiescence,  or  by  lapse  of  time. 
The  more  recent  eases  in  which  this  gener- 
al doctrine  has  been  applied  and  which  have 
reviewed  prior  decisions  and  authorities  are: 
Gapen  v.  Gapen,  41  W.  Va.  422,  23  S.  B. 
579;  Cecil  v.  Clark,  44  W.  Va.  059,  30  S.  E. 
216;  Parker  v,  Brast,  45  W.  Va.  399,  32  S. 
E.  269;  Justice  v.  Lawson,  46  W.  Va.  163, 
33  S.  B.  102;  Cochran  v.  Cochran,  65  W. 
Va.  178,  46  S.  E.  924;  Reed  v.  Bachman,  61 
W.  Va.  452,  57  S.  E.  769,  123  Am.  St  Rep. 
996;  Russell  v.  Tennant,  63  W.  Va.  623,  60 
S.  B.  609,  129  Am.  St  Rep.  1024.  These  deci- 
sions unite  tn  holding  that  until  an  actual 
disseisin  of  a  co-tenant  has  been  effected  by 
some  notorious  act  of  ouster,  brought  home 
to  his  knowledge  by  another  co-tenant,  and, 
in  the  case  of  a  beneficiary  under  a  trust, 
until  the  duties  of  the  trustee  are  ended  or 
the  trust  is  dls-avowed  by  the  trustee,  such 
co-tenant  or  cestui  que  trust  cannot  lose  his 
or  their  rights  of  entry  on  land  by  delay  in 
asserting  the  same  and  demanding  posses- 
sion. The  rule  Is  different  where  the  rights 
asserted  are  mere  equitable  rights  of  action, 
or  In  the  case  of  resulting  trusts.  In  such 
cases  the  defense  of  laches,  and  the  statute 
of  limitations  la  applicable,  and  in  some  cas- 
es' a  much  le^  period  than  the  statute  of 
limitations  will  bar  recovery.  C'esap  v. 
Cresap,  54  W.  Va.  581,  46  S.  R  582;  New- 
man V.  Newman,  60  W.  Va.  371,  55  S.  B. 
377,  7  I*  R.  A.  (N.  S.)  370.  The  same  is 
true  In  cases  of  fraud,  relied  upon  as  a 
ground  of  relief.  Lafferty  v.  Lafferty,  42 
W.  Va.  783,  26  S.  B.  262.  Such  Is  the  rule 
also  where  the  rights  of  third  parties  have 
intervened  and  one  has  stood  by  and  allow- 
ed another  to  deal  with  the  property  incon- 
sistently with  his  rights  and  makes  no  ob- 
jection thereto.  Despard  v.  Despard,  53  W. 
Va.  443,  44  S.  B.  44&  But  the  case  we  have 
here  is  that  of  one  co-tenant  or  the  trustees 
of  an  express  trust,  asserting  tiUe  against 
another  co-tenant,  or  beneficiary  of  the  tmst 
by  reason  of  laches  and  limitation.  To  ac- 
quire titie  in  this  way  requires  actual  no- 
torious ouster  of  the  co-tenant  or  cestui  que 
trust,  with  actual  knowledge  brought  borne 
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to  him,  and  occapatton  of  the  land,  and  ap- 
propriation of  the  rents  and  profits  thereof 
by  the  trustee  or  other  co-tenant,  to  the  ex- 
clnslon  of  and  In  a  manner  Inconsistent  with 
the  rights  and  claims  of  the  other. 

Defendants  claim  their  case  is  brought 
within  these  rules.  Let  us'  examine  the  facts 
relied  on:  First,  as  based  on  acts  of  ouster 
by  J.  M.  Bennett  It  Is  said  that  his  pur- 
'  chase  of  the  land,  and  the  recordation '  of 
his  deed  In  1880,  and  possession  thereunder, 
constitute  such  a  notorious  act  of  ouster, 
and  which  taken  in  connection  with  his  deal- 
ings with  the  land  subsequently  as  his  own, 
selling  and  conveying  portions  of  It  and  tak- 
ing the  proceeds  of  the  sale,  and  the  rents 
and  profits  thereof  with  the  acquiescence  of 
Walden  or  Walden  and  Camden,  were  so 
wholly  inconsistent  with  the  rights  of  Cam- 
den or  of  his  heirs,  and  continued  so  long  as 
to  bar  them  of  recovery.  But  were  they? 
The  letters  of  Bennett,  end  his  declarations 
thereafter  In  solemn  court  papers  negative 
every  such  claim  of  ouster,  and  adverse  hold- 
ing. Of  the  cases  cited,  Cecil  v.  Clark  and 
Parker  y.  Brast  hold  that  such  purchase  by 
one  co-tenant,  of  land  owned  In  common,  is 
bat  a  redemption,  and  Inures  to  the  benefit 
of  bis  co-tenant.  And  all  the  cases  cited  pro- 
pound the  proposition  that  the  acquisition 
by  one  co-tenant  of  any  Interest  In  or  claim 
to  or  lien  upon  the  common  property  will 
Inure  to  the  benefit  of  the  other,  and  be  re- 
garded as  held  In  trust  for  him.  Bennett 
had  no  more  possession  after  the  tax  deed, 
and  up  to  the  time  of  his  death,  so  far  as 
the  record  shows,  than  he  had  prior  to  the 
deed.  There  is  nothing  In  this  record  to 
show  that  he  took  to  himself  rents  and  prof- 
its or  the  proceeds  of  the  sales  of  land,  with- 
out having  accounted  therefor  to  his  co- 
tenant  Indeed  all  of  his  letters  and  his  dec- 
larations referred  to,  contradict  the  claims  of 
■defendants  to  the  contrary. 

But  the  executors  and  devisees  of  Bennett 
say  that  whatever  ellect  be  given  to  the  acts 
-of  possession  and  dealings  with  the  land,  that 
their  possession  and  Improvements  thereof, 
and  their  taking  of  the  rents  and  profits 
since  his  death  have  continued  for  a  suffi- 
cient length  of  time  to  completely  divest 
plaintifTs,  by  laches  and  the  statute  of  lim- 
itations, of  all  right  and  title  to  said  land. 
If  any  they  ever  had.  Let  us  see  what  the 
record  discloses  on  this  subject  We  must 
remember  that  whatever  title  these  devisees 
have  they  took  by  the  will  of  their  father, 
and  that  It  came  to  them  burdened  with  the 
subsisting  rights  of  Walden  and  Camden 
thereto,  disclosed  by  the  record.  They  snc- 
-ceeded  only  to  such  possession  of  the  land  as 
their  father  had  at  the  time  of  his  death. 
We  find  in  the  record  no  competent  evidence 
of  anything  done  by  them  or  either  of  them 
•to  give  notice  to  Camden  or  to  his  heirs  that 
■they  held  the  land  In  any  other  capacity,  or 
•by  the  assertion  of   any  different  title  or 


claim  than  that  which  became  Invested  In 
them  as  devisees.  True  the  record  does  show 
that  the  executors  found  outstanding  con- 
tracts and  deeds  for  portions  of  the  land,  and 
some  adverse  claims  to  portions  of  the  land: 
that  they  settled  and  compromised  and 
bought  out  some  of  these  conflicting  claim- 
ants; that  they  caused  other  portions  to 
be  sold  for  purchase  money  and  purchased 
the  same  at  Judicial  sales  tiiereof,  taking  ti- 
tle in  themselves  individually;  and  in  one 
or  two  instances  the  record  shows  they  caus- 
ed re-conveyances  to  be  made  to  them  by 
former  purchasers  in-  consideration  of  the 
purchase  money  due.  They  sold  some  of  the 
land  and  made  deeds  for  the  same.  Some 
of  these  deeds  by  which  defendants  acquired 
title  were  obtained  since  the  Institution  of 
this  suit,  and  one  or  more  of  them  shortly 
before  the  suit  was  brought  One  transac- 
tion upon  which  much  reliance  is  placed  is 
a  lease  made  by  Bennett  to  Benjamin  Taylor, 
AprU  20,  1886,  of  a  tract  described  as  1,000 
acres  on  Yellow  Creek  in  Calhoun  County, 
subject  to  prior  leases  to  other  parties.  An- 
other is  a  lease,  made  May  31,  1901,  to  P.  J. 
Townsel,  of  the  land  Immediately  in  contro- 
versy, for  oil  and  gas  puriwses.  It  is  not 
within  the  limits  of  a  Judicial  opinion  to  re- 
fer to  all  these  transactions,  but  under  all 
the  circumstances  we  see  nothing  In  them 
inconsistent  with  the  rights  claimed  by  plain- 
tifTs. We  must  remember,  as  said  before, 
that  these  lands  from  the  beginning  were  held 
for  sale,  barter  and  profit  The  possession 
and  dealings  by  defendants  with  these  lands 
after  their  father's  death  were  not  materially 
different  from  his,  and  were  not  of  that 
character  or  for  the  length  of  time  necessary 
to  bar  recovery  by  plaintiffs.  The  decisions 
of  this  court  cited  hold  that  silent  posses- 
sion, the  purchase  of  adverse  titles,  the  tak- 
ing of  rents  and  profits,  payment  of  taxes, 
the  making  of  deeds,  even  for  the  whole 
property,  by  a  co-tenant  and  many  other 
acts  and  dealings  of  like  character  will  not 
be  sufficient  to  work  an  ouster.  It  is  said 
in  Reed  v.  Bachman,  supra,  at  page  458  of 
61  W.  Va.,  page  772  of  57  S.  B.:  "There 
must  be  some  overt  open  notorious  act  of 
a  character  to  indicate  an  intention  of  ad' 
verse  claim,  so  as  to  preclude  all  doubt  of 
the  character  of  his  adverse  holding,  whereas 
taking  profits  by  one  co-tenant  in  possession 
is  but  the  exercise  of  a  legal  right  subject 
to  an  accounting  to  another  for  his  share. 
There  must  be  clear,  iwsltlve,  continued  dis- 
claimer of  his  co-tenant's  right  and  an  as- 
sertion of  his  own  adverse  right  And  that 
is  not  enough.  His  co-tenant  must  know  of 
such  adverse  claim  and  tortious  acts.  He  Is 
not  bound  to  Inquire,  because  he  can  repose 
In  confidence  of  his  co-tenant's  good  faith. 
That  co-tenant  must  notify  him  of  his  ad- 
verse claim,  or  at  any  rate,  he  must  know  of 
it  •  ♦  •  No  matter  what  the  acts  of  one 
co-tenant  may  be,  whether  by  taking  deed 
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for  the  whole  or  by  taking  rents  and  prof- 
its, or  what  not  That  will  not  do;  for  our 
decisions  say  with  emphasis  that  such  knowl- 
edge or  notice  of  hostile  claim  on  the  part 
of  the  co-tenant  must  be  shown."  The  de- 
cisions cited  and  those  referred  to  therein 
it  seems  to  us  answer  every  claim  by  the 
defendants  of  ouster  and  adverse  possession. 
And  In  our  opinion  they  have  not  made  good 
their  defense.  Upon  the  whole  record  we 
are  clearly  of  opinion  that  the  plaintiffs  have 
established  their  right  to  a  one  fourth  un- 
divided interest  in  the  land,  and  to  an  ac- 
conntlng  for  rents  and  profits. 

Having  reached  this  conclusion,  the  ques- 
tion remains,  upon  what  principles  should 
such  accounting  be  had?  As  we  have  said 
this  land  was  held  by  Bennett  and  Oamden 
for  sale  and  profit,  and  Bennett  and  his  dev- 
isees having  acquired  and  held  the  legal 
title  for  these  purposes,  they  had  the  right 
of  sale  and  disposition  of  the  property,  and 
to  collect  the  rent.  Issues  and  profits  there- 
of. What  law  of  limitation  will  be  applicable 
then  in  this  branch  of  the  case?  Buswell  on 
Limitations  and  Adverse  Possession,  S  179, 
says:  "The  rule  that  the  limitation  begins 
to  run  from  the  time  when  the  cause  of  ac- 
tion actually  accrues  applies  to  suits  between 
co-tenants  and  co-contractors.  Thus  in  an 
action  for  money  had  and  received  by  one 
tenant  in  common  against  his  co-tenant  for 
the  proceeds  of  trees,  sold,  the  statute  be- 
gins to  run  from  the  time  when  the  party 
becomes  liable  to  account,  that  is,  from  the 
time  of  the  payment;  and  if  a  promissory 
note  be  taken  from  the  purchaser,  upon 
which  payments  are  afterwards  made,  the 
statute  begins  to  run,  as  to  each  payment, 
from  the  time  of  such  payment"  We  think 
this  the  correct  rule  to  apply  here,  and  that 
the  accounting  for  receipts  and  disburse- 
ments from  sales  and  from  rents  and  profits 
should  be  limited  to  the  period  of  five  years 
next  before  the  Institution  of  this  suit 

It  is  suggested,  however,  that  such  an  ac- 
counting should  not  include  an  accounting 
for  the  bonus  money  received  for  leases,  ex- 
ecuted by  defendants,  for  oil  and  gas  pur- 
poses. We  do  not  think  they  should  be  lim- 
ited merely  to  damages  recoverable  under 
section  2,  c.  92,  Code,  for  Injury  done  to  the 
property,  and  to  actual  compensation  there- 
for. The  bill  in  this  case  did  not  seek  to  set 
aside  any  of  the  deeds  or  leases.  On  the 
contrary,  the  plaintiffs  proposed  to  ratify 
and  confirm  all  such  deeds  and  leases,  and 
particularly  the  lease  of  Townsel.  They 
therefore  claim  the  benefit  of  the  contract 
made  by  tbeir  co-tenants  and  trustees.  The 
bill  specifically  mentions  this  bonus  money, 
and  calls  for  on  accounting  therefor,  and  we 
think  upon  the  rules  and  principles  enunciat- 
ed in  McNeely  v.  South  Penn  Oil  Co.,  58  W. 
Va.  43S,  52  S.  E.  4S0,  they  are  enUtled  to 
have  included  in  said  settlements  an  ac- 
counting for  all  rents  and  profits,  including 


bonus  or  commutation  money  and  royalty 
oils,  and  gas  rentals.  If  any. 

The  decree  below  will  therefore  be  re- 
versed and  the  decree  which  the  circuit  court 
should  have  entered  will  he  entered  here, 
adjudging  and  decreeing  plaintiffs  to  be  en- 
titled to  a  one  fourth  Interest  in  the  land 
sought  to  be  recovered,  and  that  the  defend- 
ants hold  the  same  in  trust  for  them.  And  . 
the  cause  will  be  remanded  to  the  circuit 
court  with  directions  to  state  and  settle  the 
account  between  plaintiffs  and  defendants, 
according  to  the  rules  and  principles  enun- 
dated  and  directions  given  herein,  and  to  ' 
be  further  proceeded  with  therein  according 
to  the  rules  and  principles  pertaining  to  a 
court  of  equity. 

On  Rehearing :  We  conclude  that  the  opin- 
ion filed  on  the  former  hearing  sufflciently 
responds  to  all  points  presented  by  counsel 
on  rehearing,  except  perhaps  as  to  two  of 
them. 

First  it  Is  insisted  that  we  erred  in  de- 
creeing to  plaintiffs  any  interest  in,  (1)  a 
tract  of  66  acres,  conveyed  by  Bennett  and 
Camden  to  Benjamin  H.  Taylor,  Trustee, 
November  9,  1880;  (2)  a  tract  of  114  acres 
sold  by  Bennett  and  Camden,  through  Nor- 
rls,  Agent  November  9,  1877,  to  W.  H.  Tay- 
lor; and,  (3)  a  tract  of  100  acres  sold  by 
Bennett  to  Enoch  Cain,  March  11,  1874. 
The  contention  of  appellees  is  that  these 
tracts  were  purchased  from  those  vendees, 
or  their  assignees^  by  the  devisees  of  Ben- 
nett for  full  value,  subsequently  to  his  deatti, 
and  the  proceeds  accounted  for  by  them  to 
his  executors,  and  that  the  only  interest  ap- 
pellants have,  if  any,  is  to  share  ia  the  pur- 
chase money.  Appellants'  counsel  say  in  re- 
ply, that  the  facts  are  not  as  claimed,  that 
the  devisees  of  Bennett  did  not  In  fact  pur- 
chase said  tracts,  and  pay  for  them  out  of 
their  own  funds,  but  that  these  lands  were 
repurchased  or  recovered  by  appellees  by  sur- 
rendering the  original  purchase  money  notes 
taken  by  Camden  and  Bennett,  or  by  Bennett 
for  himself  and  Camden,  and  by  taking  title 
to  the  lands  in  themselves,  thereby  reinvest- 
ing the  purchase  money  In  these  very  lands, 
never  accounting  to  Camden  or  to  his  estate 
for  his  share  or  portion  of  the  purchase  mon- 
ey, and  that  thereby  said  lands  became  Im- 
pressed with  the  original  trust  in  favor  of 
Camden  and  his  heirs,  in  which  they  were 
held  by  Bennett  As  evidence  of  the  man- 
ner of  re-acquiring  these  lands,  and  the  true 
character  of  the  transactions,  appellants  re- 
ly mainly  on  the  evidence  of  houia  Bennett 
one  of  the  executors  anddevisees  of  Bennett 
Respecting  the  100  acres,  Enoch  Cain  tract 
he  says,  that  he  compromised  with  the  Black- 
shires  and  got  back  this  tract,  that  is,  he 
says,  he  did  not  but  that  Mrs.  Howell,  his 
sister,  bought  It  and  conveyed  three-fourths 
interest  therein  to  the  other  three  devisees. 
He  admits,  however,  that  Mrs.  Howell  had 
no  personal  knowledge  of  the  character  or 
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quality  of  tbese  lands.  He  says  that  be  "gen- 
«rally  always"  before  making  transactions 
concerning  this  real  estate  Informed  the  oth- 
ers ;  that  In  regard  to  this  Cain  debt,  he  con- 
sidered the  best  way  to  settle  that  up  was 
to  buy  back  the  land,  as  he  did,  Intending 
that  his  sister  should  have  the  benefit  of  It 
If  she  desired  It,  or  if  not,  to  divide  It  with 
the  others.  We  quote  literally  from  his  tes- 
timony on  this  subject  the  following:  "Q. 
The  substantial  result  of  these  transactions 
was  then  that  the  lands  were  taken  back  be- 
cause of  the  purchase  money  debts  against 
them,  and  not  by  reason  of  any  new  consid- 
eration passing  from  the  heirs  or  either  of 
them  to  the  persons  from  whom  the  land 
was  taken  back?  A.  I  think  they  were  usu- 
ally bought  at  about  the  price  of  the  orig- 
inal debt,  and  they  paid  off  this  debt  to  the 
«xecutors  and  the  executors  accounted  to 
the  estate  for  It,  taking  their  commission  for 
the  collection.  Q.  Neither  Mrs.  Howell  nor 
any  other  of  the  heirs  who  got  land  In  the 
manner  referred  to  paid  any  other  or  further 
consideration  to  the  parties  than  the  settle- 
ment of  the  outstanding  debts  against  the 
land?  A.  Not  that  I  now  recollect  I  think 
they  were  to  pay  the  debt,  and  did  pay  It, 
and  the  money  went  out  In  the  settlement  of 
the  estate  affairs.  Anyhow,  the  executors 
became  chargeable  with  it  Q.  In  the  taking 
back  or  repurchase  of  the  one  hundred  and 
fourteen  acres  of  the  Wiley  Taylor  land  and  of 
the  sixty-five  acres  of  the  Benjamin  H.  Tay- 
lor, Trustee,  the  same  course  was  pursued 
as  you  have  spoken  of  In  reference  to  the 
Cain  land,  except  that  I  believe  that  the  con- 
veyance of  the  last  two  parcels,  was  made 
to  all  of  the  heirs  Instead  of  to  one  of  th^n? 
A.  Yes,  they  regarded  the  purchase  as  a  good 
enough  one  and  as  a  quick  way  of  settling 
the  debt  and  relieving  the  executors  from 
the  necessity  of  selling  the  land  for  the  pur- 
chase money." 

'Interpreting  this  testimony  In  Its  own 
light  and  in  the  light  of  all  other  facts  and 
circumstances  in  the  case,  It  means  simply 
that  the  original  purchase  money  notes  or 
contracts  were  surrendered,  and  that  in  con- 
sideration thereof,  the  lands  were  surrender- 
ed or  reconveyed  to  one  or  all  of  the  devisees 
of  Bennett  and  that  the  share  of  Camden  or 
his  estate  In  the  purchase  money,  if  any  he 
or  It  had,  become  thus  reinvested  in  these 
tracts,  subject  to  the  original  contract  or 
agreement  between  the  parties.  It  is  not 
pretended  or  shown  In  evidence  that  the  pur- 
chase money  or  any  part  of  it  which  appel- 
lants claim  was  thus  accounted  for  to  the 
executors,  was  ever  paid  to  Camden  or  his 
estate.  Indeed  they  deny  that  he  had  or  has 
any  interest  therein.  We  adhere  to  our  for- 
mer opinion  that  Bennett  In  his  life  time, 
and  after  him  his  devisees,  at  least  as  to  the 
lands  unsold,  held  the  title  thereto  in  trust 
for  Bennett  and  Camden.  If  so  Camden,  or 
his  estate,  was  entitled  to  his  Interest  In  the 


unimld  purchase  money  for  all  the  lands 
sold,  and,  if,  as  manifestly  appears  his  share 
of  this  purchase  money  became  reinvested 
In  these  three  tracts,  the  law  will  Impress 
them  with  the  same  express  trust  under 
which  they  were  originally  held.  Crumrlne 
v.  Crumrlne,  50  W.  Va.  226,  40  S.  E.  341,  88 
Am.  St  Rep.  859;  Marshall's  Executors  v. 
Hall,  42  W.  Va.  641,  26  S.  B.  300.  Other 
cases  Illustrating  the  application  of  this  rule 
are:  Bank  \.  Domestic  Sewing  Machine  Co., 
99  Va.  411,  39  S.  E.  141,  86  Am.  St  Rep. 
891 ;  Francis  v.  Cllne,  96  Va.  201,  31  S.  E. 
10;  Thompson's  Appeal,  22  Pa.  16;  Maher 
V,  Aldrlch,  205  lU.  242,  68  N.  E.  810;  Gra- 
ham V.  Graham,  85  111.  App.  460;  Nat  Bank 
T.  Life  Ins.  Co.,  104  U.  S.  54,  26  L.  Ed.  693; 
Cox  V.  Cox,  95  Va.  173,  27  S.  E.  834.  In 
White  y.  Sherman,  168  111.  589,  48  N.  E.  128, 
61  Am.  St  Rep.  132,  the  court  holds,  that  the 
beneficiaries  in  such  a  trust  may  elect  either 
to  follow  the  trust  funds  Into  the  new  In- 
vestment, or  bold  the  trustee  as  for  a  breach 
of  trust 

The  second  question  calling  for  further 
consideration  is  .covered  by  the  third  point 
of  the  syllabus,  viz.:  whether  a  co-tenant  or 
cestui  que  trust  Is  entitled  to  have  Included 
In  settlement  with  another  co-tenant,  or  trus- 
tee, bonus  or  rent  money  received  for  an  oil 
and  gas  lease.  The  rule  affirmed  on  the  for- 
mer hearing  Is  assailed  on  several  grounds: 
First  it  Is  said  that  if  plaintiffs  are  entitled 
to  this  money  it  must  be  either  by  virtue  of 
section  2,  c.  92,  Gode^  authorizing  recovery 
for  waste  committed ;  or  by  virtue  of  section 
14,  c.  100,  giving  right  of  action  to  one  co- 
tenant  against  another  for  receiving  more 
than  his  Just  share  or  portion,  such  right 
of  action  being  given  a  co-tenant  in  neither 
case,  at  common  law.  And  the  contention  of 
appellees  is  that  appellants  not  having  been 
parties  to  the  original  lease  contract,  and 
the  bonus  or  rent  money  not  representing 
waste,  but  the  consideration  for  such  lease, 
or  for  delay  in  operations,  no  right  or  right 
of  action  Is  given  them  by  said  section  2,  c. 
92,  or  by  section  14,  c.  100;  the  latter  sec- 
tion, as  they  affirm,  applying  only  where  one 
co-tenant,  to  the  exclusion  of  his  co-tenant, 
occupies  more  than  his  Just  share  or  por- 
tion of  the  common  property,  and  takes 
more  than  his  Just  share  or  portion  of  the 
rents,  Issues  and  profits  issuing  out  of  the 
land.  It  Is  conceded  that  the  taking  of  oil 
or  gas  by  one  co-tenant  without  the  consent 
of  his  co-tenant  Is,  within  the  principles  of 
Williamson  v.  Jones,  43  W.  Va.  5(52,  27  S.  E. 
411,  38  L.  R.  A.  694,  64  Am.  St  Rep.  891; 
Cecil  V.  Clark,  44  W.  Va.  659,  30  S.  E.  216; 
same  case,  47  W.  Va.  402,  35  S.  E.  11,  81  Am. 
St  Rep.  802;  same  case,  49  W.  Va.  459,  39 
S.  E.  202,  and  other  cases,  the  committing  of 
waste,  giving  right  of  action,  and  that  said 
section  2,  c.  92,  and  not  section  14,  c.  100, 
gives  right  of  action  therefor.  The  right  In 
such  accounting  with  him  to  charge  a  leasing 
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co-tenant  with  bonus,  rent,  or  commutation 
money  received  by  blm  waa  not  distinctly 
decided  in  Cecil  v.  Qark,  49  W.  Va.  459,  39 
S.  E.  202,  because  not  involved;  but  point 
one  of  the  syllabus  does  hold  that,  "When  a 
tenant  in  common  has  become  liable  for  dam- 
ages for  waste  under  section  2,  c.  92,  Ode; 
by  the  removal  of  coal  from  the  premises, 
the  co-tenant  injured  may  waive  the  tort 
and  require  an  accounting  for  money  had 
and  received  when  the  coal  has  been  sold  by 
such  tenant"  The  fourth  point  of  the  same 
syllabus  is:  "The  measure  of  damages  in  tro- 
ver Is  the  value  of  the  property  and  Interest 
thereon  from  the  time  of  conversion."  But 
the  case  on  which  we  mainly  rested  is  Mc- 
Neely  v.  South  Penn  Oil  Co.,  58  W.  Va.  438, 
point  three  of  the  syllabus,  62  S.  E.  480.  It 
is  Insisted,  however,  that  this  case  does  not 
support  us;  that  the  proposition  stated  nega- 
tively in  the  third  point  of  the  syllabus  is 
inapplicable,  but  that  the  proposition  con- 
tained In  the  fourth  point  should  control  our 
decision  in  this  case,  namely,  that  "A  mere 
demand  for  discovery  aa  to,  end  accounting 
for,  such  rentals  in  a  bill  expressly  denying 
the  title  of  the  lessor  and  validity  of  the 
lease,  does  not  amount  to  a  ratification  or 
adoption  of  the  lease."  It  is  argued  that 
although  the  bill  in  this  does  not,  as  did  the 
bill  In  that  case,  while  calling  for  an  account- 
ing of  rents  and  profits,  charge  the  lease  to 
be  void,  and  that  it  was  executed  without 
authority,  and  contained  a  prayer  for  the 
cancellation  thereof,  nevertheless  it  contains 
no  specific  words  of  adoption  or  ratification, 
and.  If  at  all,  only  impliedly  ratifies  the 
same,  by  calling  for  an  accounting,  which 
should  Include  rents  and  bonus  money  re- 
ceived. We  are  of  opinion,  however,  that 
the  bill  in  this  case  does,  in  equivalent  words, 
adopt  and  ratify  the  lease.  It  contains  no 
charge  that  the  lease  is  void  and  executed 
without  authority,  and  does  not  seek  cancel- 
lation thereof.  It  alleges  that  plaintitTs  have 
a  one-quarter  interest  in  the  proceeds  of 
the  royalty  oils,  bonus  and  rent  moneys  re- 
ceived by  defendant  or  either  «)I  them  under 
said  lease,  and  the  right  thereafter  to  re- 
quire the  pipe  line  company,  and  the  lessees 
under  said  lease  to  i>ay  or  deliver  to  their 
credit  a  like  one-fourth  of  all  the  royalty  oil 
then  or  thereafter  to  come  to  their  hands, 
derived  under  said  leas^  and  the  territory 
covered  thereby,  and  to  have  an  accounting; 
and  the  prayer  of  the  bill  in  even  more  dis- 
tinct terms,  is  that  plaintiffs  may  be  decreed 
to  have  such  interest  in  said  property,  and 
for  relief  accordingly.  This  demand  could 
rest  in  no  other  ground  than  adoption  and 
ratification  of  the  lease  contract  After  de- 
cree for  the  relief  thus  sought  the  lease 
would  become  absolutely  binding  on  plain- 
tiffs. They  would  not  thereafter  be  heard 
to  deny  It  or  any  of  its  terms.  They  would 
by  force  of  such  decree  become  parties  to 


the  lease  by  act  of  adoption  and  ratification. 

How,  then,  upon  principle,  can  appellants 
t>e  denied  an  accounting  by  their  co-tenants 
or  trustees  for  all  bonus  or  rent  nioney  re- 
ceived? The  bonus  and  rent  money  cannot 
be  regarded  as  things  apart  from  the  lease. 
They  arise  out  of  it,  are  called  for  by  its 
very  terms.  Adoption  and  ratification  there- 
of by  appellants  must  give  them  the  right  to 
participate  not  in  a  part  only,  but  in  the  en- 
tire consideration  for  the  lease,  as  if  parties 
thereto  from  the  I>eginnlng.  The  case  does 
not  stand  upon  the  strict  principles  of  ac^ 
counting  as  between  co-tenants  for  waste 
committed,  or  for  rents  and  profits  taken  by 
one  to  the  exclusion  of  the  other,  and  beyond 
his  Just  sliare  or  proportion,  but  upon  prin- 
ciple of  adoption  and  ratification  of  an  un- 
authorized contract 

For  these  reasons  we  adopt  as  our  opinion 
on  this  hearing  the  opinion  handed  dov^'n  on 
the  former  hearing,  and  will  enter  the  same 
decree  as  then  pronounced. 

BRANNON,  J.,  absoit 

((»  W.  Va.  186) 
RODGERS  v.  BAILET. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  15, 1910.) 

(ByUabu*  by  the  Court,) 

X  IlJTOXICATINO     LiQUOBS    (J    309*)— ACTIOIT 

FOB  Civn.  Damages— EviDBNCE. 

In  an  action  by  a  wife  seeking  damages  for 
loss  to  her  means  of  support  from  the  unlawful 
sale  of  intoxicating  liquors  to  her  husband,  evi- 
dence as  to  the  number  and  age  of  her  children 
is  irrelevant  and  not  properly  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicatinf 
liiguors.  Cent  Dig.  §{  444-448;  Dec.  Dig.  1 
3(».*J 

2.  Afpeai.  and  Kbboe  (}  1052*)— Ibbelevant 
Evidence— Prejddtciai,  Ebbob. 

The  admission  of  irrelevant  testimony,  like- 
ly to  enhance  damages,  is  reversible  error  un- 
less it  plainly  appears  that  the  verdict  is  npt 
in  excess  of  the  damages  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4171-4177;  Dec.  EKg.  t 
1052.*] 

3.  Damaobs  (I  184*)  —  CouPKNSATOBT  Dam- 
ages— Evidence. 

In  proving  compensatory  damages,  the 
standard  or  mcasnre  by  which  the  amount  may 
be  ascertained  must  be  fixed  with  reasonable 
certainty,  otherwise  a  verdict  is  not  supported 
and  must  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  602;   Dec.  Dig.  S  184.*] 

4.  New  Tbial  (|  70*)— Excessive  Dauaoes— 
Remittitub. 

A  verdict  la  excess  of  damages  proved 
should  be  set  aside,  upon  motion,  except  when 
the  evidence  affords  a  definite  basis  for  a  re- 
mittitur and  the  same  is  entered. 

[EH.  Note.— For  other  cases,  eei  New  TriaL 
Cent  Dig.  SS  153-156;   Dec.  Dig.  |  76.*] 

Brror  to  Circuit  Court,  Payette  County. 

Action  by  M.  E.  Rodgers  aga^st  A.  P. 
Bailey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 
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Dillon  8c  Nuckolls  and  Walker  &  Summer- 
fleld,  for  plaintiff  In  error.  Charles  E.  Hogg 
and  Osenton  &  McPeak,  for  defendant  In  or- 
ror. 

ROBINSON,  P.  A  Judgment  for  eight  hun- 
dred dollars,  as  damages  to  plaintiff's  means 
of  support  from  the  unlawful  sale  of  intoxi- 
cating liquors  by  the  defendant  to  plaintiff's 
husband.  Is  sought  to  be  reversed  by  this 
writ  of  error. 

Thorough  examination  of  the  record  leads 
08  to  observe  that  error  to  the  prejudice  of 
the  defendant  was  committed  at  the  trial 
to  two  particulars.  Irrelevant  testimony  was 
admitted  which  may  have  Improperly  enhanc- 
ed the  damages  awarded.  A  Judgment  was 
entered  upon  a  verdict,  though  reduced  by 
the  court,  for  an  amount  not  supported  or 
Justified  by  the  evidence  in  relation  to  the 
extent  of  the  damages  suffered.  This  writ- 
ten opinion  need  be  devoted  oiily  to  these 
particulars.  No  error  is  perceived  In  other 
relations  of  the  case. 

The  plaintiff  was  permitted  to  prove  that 
she  bad  been  married  but  nine  years  and  was 
the  mother  of  three  children.  Thus  the  de- 
pendent age  of  the  children  was  shown.  The 
admission  of  this  evidence  was  prejudicial 
error.  A  clear  statement  from  a  standard 
authority  is  in  point  here:  "In  an  action  by 
.  a  wife  to  recover  damages  by  the  sale  of  Ilq- 
aor  to  her  husband,  evidence  as  to  the  num- 
ber, age,  and  sex  of  her  children  is  not  ad- 
missible ;  for  since  the  plaintiff  can  recover 
only  for  her  own  proper  loss  or  damage,  and 
the  statute  gives  a  separate  right  of  action 
to  each  of  the  children,  such  testimony  could 
have  no  relevancy  and  might  improperly  en- 
hance the  damages  awarded."  Black  on  In- 
toxicating lilquors,  §  327.  In  a  more  recent 
work  It  is  said:  "The  question  as  to  wheth- 
er evidence  is  admissible  as  to  the  age,  sex 
and  number  of  the  children  of  the  plaintiff 
who  has  brought  suit  under  the  statute  for 
Jnjnry  to  her  means  of  support  has  been  fre- 
quently passed  upon.  The  prevailing  rule 
seems  to  be  that  such  evidence  is  wholly  Im- 
material and  Its  admission  reversible  error, 
for  the  reason  that  the  statute  gives  each 
child  a  right  of  action  and  the  wife's  right 
to  recover  is  based  on  the  loss  of  means  for 
her  support,  and  not  for  the  support  of  her 
children."  Woollen  and  Thornton  on  Intoxi- 
cating Liquors,  §  1063.  The  decisions  gener- 
ally are  In  accord  with  these  texts.  23  Cyc. 
324.  The  principle  is  the  same  as  that  rec- 
ognized In  ordinary  damage  cases.  Moore  v. 
Huntington,  31  W.  Va.  842,  8  S.  B.  612; 
Sesler  v.  Coal  Co.,  61  W.  Va.  318.  41  S.  E. 
216.  The  admission  of  Irrelevant  testimony, 
likely  to  enhance  damages,  is  reversible  er- 
ror unless  it  plainly  appears  that  the  verdict 
to  not  in  excess  of  the  actual  damages  prov- 
ed. "Jury  trials  should  be  strictly  confined 
to  the  issues  made  and  to  the  legitimate 
facts  bearing  upon  them,  and  the  practice  of 


dragging  in  extraneous  matters  to  influence 
the  Jury  cannot  be  too  strongly  condemned." 
O'Hagan  v.  Dillon,  76  N.  T.  170. 

The  only  testimony  In  relation  to  actual 
damages  to  means  of  support  Is  that  given  by 
the  plaintiff  herself.  There  is  testimony  In 
relation  to  the  earning  capacity  of  the  hus- 
band when  not  addicted  to  drink,  but  this 
does  not  directly  measure  the  damage  to 
the  wife's  means  of  support  How  much  of 
that  which  the  husband  could  earn  did  the 
wife  lose?  To  what  part  of  It  was  she  in- 
dividually entitled  by  way  of  means  of  sup- 
port? The  evidence  does  not  clearly  show. 
The  amount  has  not  been  established  with 
reasonable  certainty.  Actual  damages  to  the 
plaintiff's  means  of  support  must  be  proved. 
An  amount  cannot  be  Inferred.  "In  'civil 
damage  cases,'  as  In  ordinary  damage  cases, 
the  evidence  must  afford  data,  facts  and  cir- 
cumstances, reasonably  certain,  from  which 
the  Jury  may  find  compensation  for  the  loss 
suffered   by '  reason   of   the  injury  proved." 

Carpenter  v.  Hyman,  67  W.  Va. ,  66  S.  B. 

1078.  Now,  plaintiff  was  examined  as  to 
the  amount  necessary  to  support  herself  and 
family.  She  stated  that  twenty-five  dollars 
per  month  was  sufiSclent  for  that  purpose. 
Later  a  question  was  asked  her  which  may 
be  construed  to  Indicate  that  It  was  desired 
that  she  separate  the  amount  necessary  to 
support  herself  from  that  necessary  to  sup- 
port the  other  members  of  the  family.  But 
the  question  and  her  answer  thereto,  partic- 
ularly when  taken  with  what  preceded  them 
In  the  examination,  make  It  exceedingly 
doubtful  as  to  whether  she  1b  speaking  of  her- 
self alone  or  of  herself  and  family.  She  stat- 
ed $6  or  $7  per  week.  This  estimate  Is  prac- 
tically the  same  as  that  wbicb  she  stated 
was  necessary  for  the  support  of  herself  and 
family.  So  It  would  seem  that  she  Included 
the  support  of  others  in  the  estimate.  At 
any  rate  the  evidence  Is  not  certain  in  estab- 
lishing an  amount  as  being  necessary  for  her 
support  alone.  The  standard  of  damages  Is 
left  uncertain.  If  plaintiff  meant  to  Include 
the  support  of  the  whole  family  In  the  esti- 
mate fixed  by  her,  It  afforded  no  basis  for 
an  ascertainment  of  what  she  Individually 
lost 

But  if  we  assume  that  the  testimony  of 
the  plaintiff  refers  only  to  her  Individual 
support  then  the  amount  of  compensation 
found  in  her  favor  cannot  be  Justified  by 
the  standard  of  damages  so  fixed.  Nor  can 
the  amount  to  which  the  court  voluntarily 
reduced  the  verdict  in  this  particular  be  Jus- 
tified by  proof  that  plaintiff  Individually  suf- 
fered as  much  as  seven  dollars  per  week 
loss  to  her  means  of  support  By  Interroga- 
tories properly  submitted  to  the  Jury  It  was 
returned  that  they  found  $600  as  compensa- 
tory damages  and  $400  as  exemplary  dam- 
ages. Upon  motion  to  set  aside  the  verdict 
the  court  without  a  remittitur,  reduced  the 
compensatory  amount  to  $400  and  entered 
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judgment  for  a  total  of  $800.  The  court 
could  not  reduce  the  finding  of  the  Jury, 
without  a  remittitur.  It  could  set  aside  the 
verdict  for  excessive  damages  If  a  remittitur 
was  not  entered.  But  the  amount  to  'which 
the  court  reduced  the  fludtng  as  to  compen- 
satory damages  Is  still  In  excess  of  seven 
dollars  per  week  for  the  plalntlfTs  sole  sup- 
port, even  if  she  meant  to  fix  that  standard. 
There  is  not  a  line  of  evidence  that  the  in- 
jury continued  longer  than  a  period  from 
July  6,  1906,  to  April  20,  1907— nine  and 
one-half  months.  For  such  period,  seven 
dollars  per  week,  the  highest  amount  of  loss 
proved,  falls  far  short  of  $400.  Besides,  the 
I)la!ntlff  says  her  husband  contributed  to  her 
during  that  period  as  much  as  five  dollars 
per  month.  When  this  contribution  Is  cred- 
ited to  the  loss,  a  still  smaller  amount  ex- 
ists. 

Because  of  the  admission  of  the  Improper 
testimony  to  which  we  have  referred,  the  un- 
certain and  indefinite  measure  relied  on  for 
the  fixing  of  actual  damages,  and  the  plain 
excesslveness  of  the  verdict  in  relation  to 
compensatory  damages  In  any  view  of  the 
evidence,  we  are  of  opinion  to  reverse  the 
Judgment,  set  aside  the  verdict,  and  award  a 
new  trlaL 


(88  Wa.  Va.  HS) 

LATNB  V.  CHESAPEAKE  &  O.  RY.  CO. 

(Supreme  Ck>nrt  of  Appeals  of  West  Virginia. 
Nov.  22,  1010.) 

(Syllahvs  6y  the  Court.) 

1.  Carbiers  (S  247*) — Carriage  of  Passen- 
gers—Termination  OK  Relation. 

The  general  rule  is,  Xhat  the  relation  of 
carrier  and  passenger  does  not  terminate  until 
the  pnssenger  has  alighted  from  a  railway  train 
and  left  the  place  where  passengers  are  dis- 
charged ;  or,  after  reaching  his  destination,  has 
had  reasonable  time  to  get  oS  the  car  and 
leave  the  premises  of  the  carrier. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  ||  984-993 ;   Dec.  Dig.  |  247.*] 

2.  Carriers  ($  320*)— Carriage  of  Passen- 
gers—Termination OF  Relation — Reason- 
able Time  fob  IiEavino  Cabbieb's  Pbeh- 
ISES- Question  fob  Jury. 

Another  general  rule  is,  that  where  a  pas- 
senger is  necessarily  hindered  or  delayed  in  leav- 
ing the  carrier's  premises,  the  question  whether 
be  failed  to  depart  within  a  reasonable  time  is 
one  of  fact  for  the  jury. 

[Ed.    Note.— For    other  cases,   see   Carriers, 
Cent  Dig.  f  1118;  Dec.  Dig.  i  S20.*] 

3.  Carriers  (f  247*)— Carriage  of  Passen- 
OEBS— Termination  of  Relation. 

If,  as  in  this  case,  a  passenger  on  a  railway 
train  has  alichtcd  at  his  point  of  destination 
and  is  proceeding  by  the  usual  way  to  leave  the 
railway  company's  premises,  but.  before  actually 
doing  so,  is  baited  by  the  discharge  of  a  gun 
and  a  report  that  his  brother,  a  fellow  passen- 
ger, has  been  shot  by  a  special  police  officer  of 
the  railway  company,  and  in  good  faith  and 
without  the  intention  of  engaging  in  the  diffi- 
culty returns  to  relieve  bis  brother  he  should 
be  regarded  as  reasonably  and  necessarily  de- 
layed, and  as  continuing  to  be  a  passenger,  en- 


titled as  sDcb  to  the  protection  of  the  railway 
company  and  its  agents,  and  if  assaulted  by 
such  police  officer  or  agent  of  the  railway  com- 

Sany  the  railway  company  is  liable  to  him  in 
amages  for  injuries  sustained. 
[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  IHg.  M  984-993 ;   Dec  Dig.  §  247.*] 

4.  Cabbiers  (§  320*)— Carbiage  of  Passen- 

GEBS  —  TeBMINATION  OF   RELATION  —  QUES- 
TIONS OF  Fact. 

In  such  cases  the  good  faith  of  a  passenger, 
and  the  purpose  of  bis  return  to  the  place  of 
trouble,  are  questions  of  fact  for  jury  determina- 
tion from  all  the  evidence  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Carrien, 
Dec  Dig.  §  320.*] 

B.  Cabbiebb  (§  817*)— Appeal  and  £<BitOB  ({ 
1050*)— Carbiage  of  Passengers- Action 
FOB  Assault  on  Passengers- Admissibil- 
ity OF  Evidence. 

The  record  of  the  indictment,  convictioa 
and  sentence  of  a  special  police  officer  of  a  rail- 
way company,  for  the  murder  of  the  plaintiff's 
brothe^  is  not  admissible  in  evidence  on  the 
trial  of  an  action  against  such  railway  com- 
pany  for  injuries  sustained  by  the  assault  or 
shooting  of  the  plaintiff  bv  such  police  officer, 
and  the  admission  thereof,  over  the  objectioa 
of  defendant,  is  reversible  error. 

[£!d.  Note. — For  other  «ases,  soe  Carriers, 
PSSwPX-  '  31^  '*  Appeal  and  Error,  Dec.  Dig. 
9  1050.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Henry  O.  Layue  against  the 
Chesapeake  &  Ohio  Railway  Comijauy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  aw^arded. 

Simms,  Enslow,  Fltzpatrlck  &  Baker,  frtp 
plaintiff  in  error.  A.  M.  Belcher  and  Charlea 
Curry,  for  defendant  in  error. 

MILLER,  J.  This  Is  an  action  by  Henry 
O.  Layne  against  the  railway  company,  to  re- 
cover damages  for  injuries  alleged  to  have 
been  sustained  by  him  at  the  hands  of  one 
John  L.  Howery,  a  special  police  officer  of  de- 
fendant, in  December,  1905.  It  grows  out  of 
the  same  transactions  involved  in  Layne's  ad- 
ministrator against  the  defendant  company,  in 
which  Robert  Layne,  a  brother  of  i>laiutiff, 
was  shot  and  mortally  wounded.  That  case, 
afilrmlng  the  Judgment  below,  was  decided 
here  November  23,  1909,  and  is  reported  In 
66  W.  Va.  607.  67  S.  E.  1103.. 

The  verdict  and  judgment  below  in  favor 
of  the  plaintiff  in  this  case  was  for  the  sum 
of  $5,000.00,  to  reverse  which  this  writ  of 
error  is  being  prosecuted. 

This  case,  inyolving  as  It  does  the  same 
facts  and  circumstances  involved  in  the  case 
of  Robert  Layne  calls  for  the  application  of 
the  same  legal  rules  and  principles  enun- 
ciated and  applied  In  that  case,  unless  there 
be  good  reasons  for  modifying  or  departing 
from  them,  and  we  perceive  none,  and  none 
have  been  presented  in  the  briefs  and  argu- 
ments of  counsel. 

The  only  material  facts  differentiating  this 
from  the  former  case,  are  that  in  the  Robert 
Layne  case  he  was  shot  and  fatally  wounded 
Just  after  he  had  alighted  from  defendant's 
train,  and  had  had  time  to  go  but  a  few 
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Bteps.  He  bad  not  completed  hts  joamey, 
hid  destination  being  a  station  beyond  Mai- 
den plaintiff's  destination.  In  tbis  case  Hen- 
ry O.  Layne  bad  alighted  from  the  train,  and, 
on  demand  of  the  train  porter,  bad  paid  bis 
fare,  not  previously  demanded  or  called  for 
by  the  conductor  or  other  train  otBcer,  and, 
leaving  bis  brother  Robert  in  the  act  of  de- 
manding for  blm  a  cash  receipt,  for  the 
cash  fare  paid,  bad  gone  some  twelve  to  fif- 
teen steps  in  the  direction  of  the  place  of 
exit  from  the  railway  property,  near  the 
eastern  end  of  the  station  bouse,  but  still  on 
the  station  grounds  or  premises,  when,  on 
bearing  the  report  of  a  pistol  shot,  and  the 
announcement  of  some  one  In  the  crowd  at 
the  station,  that  Howery  bad  shot  Robert 
Layne,  be  laid  down  his  bundles  on  the  sta- 
tion platform,  and  went  back  a  few  steps  In 
the  direction  of  the  pistol  shot,  found  How- 
ery In  the  act  of  raising  up  from  over  the 
prostrate  body  of  his  brother,  who  on  seeing 
blm,  leveled  bis  gun  at  Layne  and  fired,  the 
bail  hitting  plaintiff  in  the  left  side,  infiict- 
Ing  a  slight  flesh  wound.  Layne  succeeded 
afterwards  In  wresting  the  gun  from  How- 
ery's  band,  and  started  away  with  it,  pur- 
sued by  Howery  and  two  other  train  officers, 
one  of  whom  fired  one  or  two  additional  shots 
at  Layne,  but  the  latter  made  a  safe  re- 
treat across  the  public  road,  and  through  a 
store  on  the  opposite  side  from  the  railway 
station. 

It  would  be  useless  to  again  recite  the  facts 
common  to  both  cases,  or  to  go  into  a  new 
consideration  of  the  legal  principles  enun- 
ciated and  applied  in  the  former  case,  al- 
though able  briefs  have  been  filed,  and  elab- 
orate oral  arguments  were  made  at  the  bar 
on  the  hearing.  We  will  therefore  confine 
ourselves  to  a  consideration  and  disposition 
of  those  points  or  questions  which  counsel 
for  the  plaintiff  In  error  regard  as  peculiar 
to  this  case,  and  as  not  having  been  involv- 
ed in  the  former  decision. 

First,  It  is  contended  that  plaintiff,  at  the 
time  he  was  shot,  and  shot  at,  by  Howery, 
and  other  servants  of  the  railway  company, 
bad  ceased  to  be  a  passenger,  that  by  return- 
ing to  the  scene  of  the  trouble  between  Howery 
and  his  brother  Robert  be  ceased  to  be  a  pas- 
senger, and  forfeited  all  right  as  passenger  to 
protection  by  defendant  and  its  agents.  The 
general  rule,  alluded  to  in  the  opinion  In  the 
Robert  Layne  case,  "Is  that  the  relation  of 
carrier  and  passenger  does  not  terminate  un- 
til the  passenger  has  alighted  from  the  train 
and  left  the  place  where  the  passengers  are 
discharged."  Elliott  on  Railroads,  section 
1592.  It  only  ceases,  as  a  general  rule,  after 
a  passenger  has  arrived  at  the  place  of  his 
destination  and  has  had  reasonable  time  to 
get  off  the  car  or  vehicle  and  to  leave  the 
premises  of  the  carrier.  2  Shear.  &  Red.  on 
Neg.  (5th  Ed.)  section  490,  pp.  884-885.  And 
It  continues,  says  this  writer,  for  example, 
"while  a  passenger  by  a  train  Is  walking 
along  the  station  platform,  without  unreason- 


able delay,  though  it  be  bis  Intention  to  leave 
the  platform  at  a  point  where  he  will  become 
a  trespasser."  Reasonable  time  in  such  cas- 
es, means  reasonable  time  under  all  the  cir- 
cumstances. Chicago  Ry.  Co.  v.  Wood,  104 
Fed.  663,  44  C.  0.  A.  118.  And  "what  Is  a 
reasonable  time  must  often  depend  upon  the 
circumstances  of  the  particular  case."  4  El- 
liott on  R.  R.,  section  1592.  "And  where  the 
passenger  Is  necessarily  hindered  or  delayed 
in  leaving  the  carrier's  premises,  the  ques- 
tion whether  he  failed  to  depart  within  a 
reasonable  time  is  one  of  fact  for  the  Jury." 
2  Hutch,  on  Carriers  (3d  Ed.)  i  1016.  The 
case  of  C.  &  O.  Ry.  Co.  v.  King,  99  Fed.  251, 
40  0.  C.  A.  432,  49  L.  R.  A.  102,  Is  an  lllus-^ 
tration  of  the  application  of  these  general' 
principles.  The  plaintiff  was  injured  while 
crossing  the  railroad  tracks  intervening  be- 
tween the  station  house  and  the  nearest  pub- 
lic highway  to  the  town.  The  court  held, 
that  "if  a  passenger  on  a  railroad  train 
alights  by  direction  of  the  company,  or  by 
its  Implied  invitation,  at  a  place  where.  In 
order  to  leave  the  premises  of  the  company. 
It  Is  necessary  to  cross  intervening  tracks, 
be  remains  a  passenger  until  he  has  crossed 
such  tracks,  provided  he  uses  the  means  of 
egress  which  the  company  has  provided,  or 
which  is  customarily  used  with  Its  knowl- 
edge and  consent"  Houston  &c.  R.  Co.  v. 
Batchler,  37  Tex.  Civ.  App.  116,  83  S.  W. 
904,  is  another  Illustration  of  the  same  char- 
acter. Batchler,  the  plaintiff,  when  he  bad 
arrived  at  tlie  end  of  bis  Journey,  stopped  on 
the  platform  of  the  station  and  talked  for 
a  short  time  with  a  friend  before  starting  to 
leave  the  premises  of  the  railway  company. 
As  he  started  to  leave  be  was  assaulted  by 
the  conductor  of  the  train  on  which  he  bad 
been  a  passenger,  and  the  defense  there,  as 
here,  was  that  the  plaintiff  was  not  a  passen- 
ger at  the  time  of  the  assault.  The  court, 
however,  ruled  that  a  passenger  does  not 
cease,  Ipso  facto,  to  be  such  upon  the  ar- 
rival of  the  train  at  the  point  of  his  destina- 
tion, but  he  has  a  reasonable  time  thereaft- 
er In  which  to  alight  from  the  train  and 
leave  the  premises  of  the  company.  And  the 
court  held.  In  accordance  with  Hutchinson 
on  Carriers,  supra,  that  "what,  under  ail  the 
clrcnmstances.  Is  a  reasonable  time.  Is  a 
question  of  fact,  which  must  be  determined 
by  the  Jury,"  Other  cases  cited  by  counsel 
as  illustrating  the  application  of  the  general 
rule  are:  Olenn  v.  Lake  Erie  &c.  R.  Co., 
165  Ind.  659,  75  N.  E.  282,  2  L.  R.  A.  (N. 
S.)  872,  112  Am.  St.  Rep.  255;  Ga.vnor  v. 
Old  Colony  &c.  Ry.  Co.,  100  Mass.  208.  97 
Am.  Dec.  96;  and  Texas  &  P.  Ry.  Co.  v. 
Dick,  26  Tex.  Civ.  App.  256,  63  S.  W.  89.". 
In  the  first  of  these  cases,  the  court  held 
that,  "In  case  of  an  accident  Involving  a  pas- 
senger, who  on  alighting  from  the  train  In- 
tended and  desired  to  depart  from  the  place 
at  once,  but  was  hindered  and  delayed,  the 
question  as  to  what  is  a  reasonable  time 
should  be  determined   from  the   attendant 


Digitized  by 


Ljoogle 


702 


69  SOUTHEASTBEN  EEPORTEB. 


(W.  V«. 


facts  and  circumstances  given  in  explanation 
or  excuse  for  such  delay."  In  the  Massa- 
chusetts case  the  plaintiff,  a  passenger  on  a 
train  was  injured  after  leaving  the  train  and 
platform  upon  which  he  had  been  discharged, 
while  crossing  a  side  track  in  an  effort  to 
get  to  an  old  car  for  a  necessary  purpose, 
and  from  which  he  Intended  to  proceed  on 
an  adjoining  street  to  his  home.  The  court 
held  that  when  Injured  he  was  still  a  passen- 
ger and  entitled  to  protection  as  such,  not 
only  while  in  the  car,  but  while  upon  the 
premises  of  the  railway  company.  The  case 
of  Texas  &  P.  Ry.  Co.  v.  Dick  is  a  closer 
case  to  the  one  we  have  here,  perhaps,  than 
either  of  the  others.  The  plaintiff  had  ar- 
rived at  destination.  After  passing  along  on 
a  graveled  way,  about  ten  feet  wide,  be- 
tween the  standing  train  and  the  station 
platform,  a  distance  of  sixty  or  seventy  feet, 
on  reaching  the  station  house  the  station 
agent  and  train  porter  were  engaged  in -load- 
ing some  trunks,  which  practically  obstruct- 
ed the  walk.  The  plaintiff  put  down  his 
baggage  and  assisted  in  loading  the  trunks, 
and  then  continued  on  his  way  homeward, 
and  after  going  but  a  short  distance,  and 
while  still  on  the  railway  premises,  a  broth- 
er-in-law of  the  agent  assaulted  and  beat  him 
in  the  presence  and  hearing  of  the  agent, 
who  did  not  Interfere.  The  defense  there,  as 
here,  was  that  the  plaintiff  has  ceased  to  be 
a  passenger,  and  that  the  defendant  owed 
him  no  duty  as  such,  but  the  Supreme  Court 
of  Texas  held  otherwise. 

Applying  these  principles  to  the  case  here, 
had  Henry  O.-  Layne  ceased  to  be  a  passen- 
ger when  he  was  shot  by  Howery?  It  does 
not  clearly  appear  whether  o^  not,  if  he  had 
continued  his  Journey  he  could  have  gotten 
off  defendant's  premises  within  the  time  it 
took  him  to  return  to  where  Howery  and  his 
brother  Robert  were.  But  the  fact  remains, 
he  was  still  on  defendant's  premises,  and  bad 
not  loitered  on  the  way.  Can  it  be  said, 
within  the  meaning  of  the  authorities  cited, 
that  he  was  necessarily  or  reasonably  delay- 
ed or  hindered  in  his  departure  by  the  gun 
shot,  and  the  report  that  Howery  had  shot 
his  brother?  We  think  that  upon  the  highest 
principles  of  humanity,  and  ties  of  blood 
and  brotherly  affection,  that  if  Henry  O. 
Layne,  on  hearing  these  reports,  was  actuat- 
ed by  good  motives  and  sincere  Intentions  in 
laying  down  his  bundles,  and  going  back  to 
the  relief  of  his  brother,  reported  to  have 
been  shot,  he  did  not  thereby  lose  his  rela- 
tionship of  passenger,  or  bis  right  as  such 
to  the  protection  of  the  defendant  and  Its 
agents.  If  however,  he  returned,  as  one  of 
defendant's  instructions  to  the  Jury,  given, 
assumes,  to  engage  in  a  quarrel  between 
Howery  and  Robert  Layne,  a  question  of 
fact  for  the  Jury,  and  not  from  motives  of 
humanity  and  brotherly  sympathy,  as  be 
claims,  another  fact  for  the  Jury,  he  was 
not  necessarily  or  Justifiably  detained,  and 
thereby  severed  the  relationship  of  carrier 


and  passenger,  and  lost  his  rights  as  such  to 
the  protection  of  the  defendant  or  its  sery- 
ants. 

Second: — Our  conclusions  on  the  first 
proposition  condemns  defendant's  seventh  in- 
struction to 'the  Jury,  refused,  and  as  we 
thlnlc,  properly  refused  by  the  court  below. 
It  is  the  only  instruction  differing  materially 
from  some  of  those  passed  upon  In  the  Rob- 
ert Layne  case.  As  proposed  it  would  have 
told  the  Jury,  assuming  as  true  some  of  the 
facts  peculiarly  for  Jury  determination,  that 
under  the  evidence  In  'the  case  plaintiff  was 
not  a  passenger  after  he  left  defendant's 
train  without  the  intention  of  returning  to 
it,  and  if  afterwards  of  his  own  accord,  with- 
out being  stopped  by  defendant's  agents  or 
servants,  turned  back  after  he  had  left  the 
train,  not  for  the  purpose  of  becoming  a  pas- 
senger again,  but  for  purposes  of  bis  own, 
he  ceased  to  be  entitled  to  the  protection  of 
defendant  as  passenger,  and  defendant  was 
not  liable  for  the  assault  committed  on  him 
after  so  turning  back. 

Third,  did  the  court  err,  as  contended  by 
plaintiff  in  error,  In  admitting  In  evidence 
the  record  of  the  indictment,  conviction  and 
sentence  of  Howery  for  the  murder  of  Rob- 
ert Layne?  We  answer,  yes.  That  record 
had  not  the  slightest  bearing  on  the  issues  in 
this  case.  It  did  not  constitute  rebuttal  evi- 
dence as  to  any  fact  Introduced  in  defense. 
The  parties  were  not  the  same.  Its  only  pur- 
pose and  effect  could  have  been  to  arouse  the 
sympathy  or  prejudice  of  the  Jury,  and  was 
wholly  improper  and  Irrelevant  for  .any  pur- 
pose apparent,  or  pointed  out  by  counseL  la 
Rodgers  v.  Bailey,  69  S.  E.  698,  a  recent 
case,  not  yet  ofDclally  reported,  it  is  held, 
in  accordance  with  approved  practice,  that 
"admission  of  Irrelevant  testimony,  likely  to 
enhance  damages,  Is  reversible  error  unless 
it  plainly  appears  that  the  verdict  is  not  in 
excess  of  the  damages  proved."  "Nothing 
outside  of  the  legitimate  facts  should  be  In- 
troduced to  affect  the  minds  of  those  who  are 
to  decide  the  case."  Sesler  v.  Coal  Co.,  51 
W.  Va.  318,  41  S.  B.  216,  point  4  of  the  syl- 
labus. Elven  if  this  were  a  suit  to  recover 
damages  for  the  same  assault,  which  it  la 
not,  the  record  of  the  criminal  proceeding 
would  not  be  admissible.  3  Cyc.  1098.  And, 
because  of  the  want  of  mutuality,  not  even  to 
establish,  as  res  adjudlcata,  the  fact  on 
which  the  Indictment  was  founded.  Hona- 
ker  V.  Howe,  19  Grat  (Va.)  50.  1  Greenleaf 
on  Ev.  (16th  Ed.)  g  537,  referring  In  note  to 
section  537,  to  sections  180,  189  and  523. 
The  rule,  many  times  repeated,  Is  that  where 
illegal  evidence  has  been  admitted,  over  the 
objection  of  a  party.  It  will  be  cause  for  set- 
ting aside  the  verdict,  unless  It  clearly  ap- 
pears that  the  objecting  party  was  not  preju- 
diced thereby.  See  the  cases  digested  in  1 
Ency.  Dig.  Va.  &  W.  Va.  Reports,  692-593. 
The  record  in  the  criminal  case  was  plainly 
inadmissible.  We  can  not  see,  as  we  are  urg- 
ed to  do  by  plaintiff's  counsel,  that  the  er- 
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ror  was  harmless,  and  that  defendant  was 
not  prejudiced  thereby.  For  the  error  In  ad- 
mitting this  record  the  judgment  below  must 
be  reversed,  the  verdict  set  aside,  and  the 
defendant  awarded  a  new  trial. 

This  leaves  the  question  of  the  alleged  ex- 
cesslveness  of  the  verdict,  also  relied  on  by 
defendant  As  the  Judgment  and  verdict 
must  be  set  aside  and  a  new  trial  awarded 
on  another  ground.  It  would  be  Improper  for 
us  on  this  bearing,  to  express  any  opinion  on 
that  subject 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  awarded,  the  costs  here  to  be  ad- 
Judged  In  favor  of  the  defendant  in  the  court 
below,  to  abide  the  result  of  the  new  trial 
awarded. 

(68  W.  Va.  IM) 

STATE  T.  BAI/riMORB  &  D.  tL.  CO. 

(Supreme  Court  of  Appeals  of  West  Virsinia. 
Nov.  22,  1910.) 

(SvHalmt  By  the  Court.) 

1.  Baii-boads  (§  255*) — OBSTB-aCTINa  HlQR- 
WATS— PBOSECOTIOII— SomCIEHCT   Of   IN- 

DionnsNT. 

An  indictment  agf  inst  a  railroad  company 
for  obstructing  a  public  road,  b^  suffering  one 
of  its  trains  to  remain  standmg  across  the 
road  for  a  longer  time  than  is  allowed  b:^  law. 
Is  not  demurrable  because  it  fails  to  designate 
the  particular  train,  or  the  time  when  the 
wrong  was  committed.  It  is  sufficient  if  it  al- 
leges that  it  was  done  within  one  year  next  pre- 
ceding the  finding  of  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  778,  784;  Dec.  Dig.  {  255.»] 

2.  IvmanasT  and  Information  ({  121*)  — 
Criminal  Law  ({  1180*)— Right  to  Biu. 
OF  Particulars. 

Under  such  indictment  the  court  should 
require  a  bill  of  particulars,  if  motion  therefor 
is  made  before  pleading  to  issue,  supported 
by  affidavit  showing  that  defendant,  during  the 
year,  ran  many  trains  over  its  railroad  each 
way,  some  passenger  trains  and  some  freight 
trains,  each  train  being  in  charge  of  a  different 
crew,  and  that  it  is  not  advised  concerning  the 
particular  train  that  caused  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.Jg  316-320;  Dec. 
Dig.  {  121  :*  Criminal  Law,  <%nt  Dig.  S{  3215- 
3219;   Dec.  Dig.  S  1186.*] 


8.   iNDICmERI    AND    INFORMATION    (i    121*)   — 

Criminal  Law  (|5  1186,  1149*)— Right  to 

Bill  of  Paethjclars. 

To  refuse  a  bill  of  particulars  in  such  case 
is  prejudicial,  and  may  be  cause  for  reversal. 

[E<d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S§  316-320;  Dec. 
Dig.  ji  121;*  Criminal  r>aw.  Cent.  Dig.  §§  3215- 
.'5219.  3041 ;   Dec.  Dig.  !§  1186,  i;49.*] 

4.  Railroads    (5    255*)  —  Obstruction    of 

HlOHWAT  —  PbOSECDTION— SUFFICIENCT     OF 

Evidence. 

Proof  of  one  obstruction  only,  under  such 
indictment,  without  other  evidence  to  show  that 
defendant  either  authorized  or  approved  it,  will 
not  sustain  the  indictment.  The  defendant's 
acquiescence  in  or  ratification  of  the  unlawful 
act  will  not  be  inferred  from  the  one  act  alone. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  778,  787;    Dec.  Dig.  {  255.*] 


Error  to  Circuit  Court,  Barbonr  County. 

The  Baltimore  &  Ohio  Railroad  Company 
was  convicted  of  obstructing  a  public  road, 
and  brings  error.    Reversed  and  remanded. 

Blue  *  Dayton,  for  plaintiff  in  error.  Wm. 
O.  Oonley,  Atty.  Gen.,  for  the  State 

WILLIAMS,  J.  The  defendant  was  con- 
victed In  the  circuit  court  of  Barbour  coun- 
ty for  obstructing  a  public  road  by  suffering 
one  of  its  trains  of  cars  to  remain  standing 
acrosa  it  for  a  longer  time  than  five  minutes, 
and  has  brought  the  case  to  this  court  on 
writ  of  error. 

The  first  error  alleged  Is  the  OTerruIing 
of  defendant's  motion  to  quash  the  indict- 
ment The  court  committed  no  error  In  re- 
spect to  this  motion,  because  the  indictment 
contains  all  the  essential  elements  of  the 
offense  charged.  True  it  does  not  allege  the 
day,  or  the  month,  when  the  offense  was 
committed,  but  it  does  allege  that  it  was 
committed  within  one  year  next  preceding 
the  finding  of  the  Indictment  This  Is  suffi- 
cient 

Before  pleading  to  the  issue,  defendant 
moved  the  court  to  require  the  state  to  fur- 
nish It  a  bill  of  particulars,  and  In  support 
of  Its  motion  tendered  the  affidavit  of  U.  B. 
Williams,  superintendent  of  the  Monongah 
Division  of  defendant's  railroad.  The  mo- 
tion was  overruled,  and  an  exception  was 
taken  making  the  affidavit  a  part  of  the 
record.  Affiant  says  that  defendant  operates 
a  number  of  trains  dally  over  Its  road 
throu^  the  town  of  Phlllppi,  where  the  ob- 
struction is  alleged  to  have  occurred;  that 
It  runs  two  passenger  trains  each  way  dally, 
and  a  number  of  freight  trains;  that  each 
train  is  in  charge  of  a  separate  train  crew, 
and  that  it  is  Impossible  for  It  to  make  de- 
fense, unless  It  is  Informed  more  definitely 
than  it  is  by  the  general  terms  of  the  in- 
dictment, concerning  which  one  of  its  nu- 
merous train  crews  caused  the  obstruction. 

If  the  charges  In  an  indictment  are  too 
general  In  their  nature  to  advise  a  defend- 
ant of  the  particular  act  with  which  he  is 
charged,  and  he  is,  consequently,  unable  to 
properly  prepare  his  defense,  the  court  may 
require  the  attorney  for  the  state  to  furnish 
him  a  bill  of  particulars.  22  Cyc.  371;  1 
Blsh.  Crim.  Proc.  {  643.  But  the  courts  of 
the  country  are  divided  on  the  question 
whether,  or  not,  the  refusal  to  require  a  bill 
of  particulars,  when  proi>erIy  asked  for,  is 
a  matter  which  can  be  reviewed  by  an  ap- 
pellate court  The  courts  of  a  number  of 
the  states,  as  well  as  the  Supreme  Court  of 
the  United  States,  hold  that  it  Is  within 
the  discretion  of  the  trial  court  and  is  not 
subject  to  review.  Commonwealth  v.  Giles, 
1  Gray  (Mass.)  466 ;  Commonwealth  v.  Wood, 
4  Gray  (Mass.)  11;  Sullivan  v.  People,  108 
III.  App.  328;    People  v.  Remus,  135  Mich. 


•For  other  cases  see  same  topic  and  notion  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Beriee  &  Rep'r  Indexes 
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629,  96  N.  W.  397,  100  N.  W.  403;  Dunlop 
V.  United  States,  165  U.  S.  486,  17  Sup.  Ct. 
375,  41  li.  Ed.  799.  Some  other  states  bold 
tbat  a  request  for  a  bill  of  particulars,  not- 
wltbstanding  it  is  a  matter  witbin  the  sound 
discretion  of  tbe  trial  court,  is,  nevertheless, 
a  matter  subject  to  review,  and  when  tbe 
discretion  has  been  abused,  by  Improperly  re- 
fusing a  bill  of  particulars,  it  is  ground  for 
reversal.  Railway  Go.  v.  Smith,  66  Ark. 
278,  50  S.  W.  502;  Railroad  C!o.  v.  State, 
74  Ark.  159,  85  S.  W.  85;  State  v.  Lind- 
grove,  1  Kan.  App.  51,  41  Pac.  688;  Matbis 
V.  State,  45  Fla.  46,  34  South.  287.  In  the 
last  case  above  cited.  Judge  Shackelford  dis- 
cusses the  subject  at  considerable  length,  cit- 
ing many  authorities  on  the  question,  and 
concludes  with  his  own  observation,  as  fol- 
lows, viz.:  "Such  an  application  or  motion, 
howeter,  is  not  founded  upon  a  legal  right, 
but  is  a  matter  resting  within  tbe  sound  Ju- 
dicial discretion  of  the  court,  depending  en- 
tirely upon  the  nature  and  circumstances  of 
each  particular  case  as  they  appear  to  the 
court  before  whom  the  trial  is  had,  and  the 
refusal  of  the  trial  Judge  to  grant  said  mo- 
tion will  not  be  disturbed  or  reversed  by  an 
appellate  court,  unless  there  was  an  abuse 
of  such  discretion."  See,  also,  Thalheim  v. 
State.  38  Fla.  169,  20  South.'  938. 

Judge  Brannon  gives  it  as  his  opinion,  in 
the  case  of  Clarke  v.  Railroad  C3o.,  39  W. 
Va.  742,  20  S.  a  696,  that  the  refusal  of 
the  court  to  order  a  bill  of  particulars,  when 
asked  to  do  so  in  a  proper  case,  is  subject 
to  review. 

In  view  of  the  facts  api>earlng  in  the  af- 
fidavit, that  defendant  ran  a  number  of 
trains  over  its  railroad,  and  across  the  coun- 
ty road,  or  street,  each  day,  each  train  of 
cars  being  manned  by  a  separate  crew,  and 
in  view  of  the  fact  that  defendant  is  not 
informed  by  the  indictment  which  one  of  Its 
pumerous  trains  caused  the  obstruction,  we 
are  of  the  opinion  that  it  was  error  not  to 
grant  its  motion  for  a  bill  of  particulars. 
Defendant  should  have  been  advised,  at  least, 
of  the  character  of  thtf  train  which  caused 
the  obstruction,  whether  freight  or  passenger, 
and  of  something  near  the  time  of  day  when 
it  occurred,  6o  that  it  might,  by  the  aid  of 
its  own  schedules,  have  ascertained  which 
one  of  its  crews  was  in  charge  of  the  train, 
and  have  therefby  been  enabled  to  prepare 
its  defense;  otherwise  it  would  seem  to  be 
necessary  for  the  defendant  to  summon  all 
Its  numerous  train  crews  which  bad  been 
in  charge  of  any  of  its  trains  operated  over 


that  particular  branch  of  its  road  any  time 
during  the  year  within  which  the  offense  Is 
alleged  to  have  been  committed.  This  wonid 
occasion  not  only  a  great  hardship  to  de- 
fendant, but  might  result  In  stopping  defend- 
ant's trains  during  the  trial  of  the  case,  and 
thereby  occasion  a  great  public  Inconven- 
ience. True,  the  state's  witness  may  not 
have  known  the  name  of  the  conductor  who 
was  in  charge  of  the  train,  and  may  not  even 
have  known  the  number  of  the  train  tbat 
blocked  the  crossing;  but  It  Is  certainly  rea- 
sonable to  suppose  tbat  be  knew  whether  it 
was  a  passenger  or  a  freight  train,  and  whicli 
way  it  was  headed  at  the  time*  he  saw  it 
on  the  crossing,  and  also  about  the  time  of 
day  it  happened.  These  facts,  we  think,  de- 
fendant was  reasonably  entitled  to  know,  to 
enable  It  to  prepare  Its  defense.  It  may  have 
had  some  lawful  excuse  for  suffering  its 
train  to  block*  the  public  road  for  more  than 
five  minutes  on  tbe  occasion  in  question ;  but 
it  was  necessary  for  It  to  have  more  definite 
information  than  the  indictment  contained 
before  it  could  even  ascertain  whether  or  not 
it  had  any  defense. 

The  third  error  assigned  Is  the  refusal  of 
the.  court  to  set  aside  the  verdict  and  grant 
defendant  a  new  trial.  Counsel  for  defend- ' 
ant  insist  that  the  indictment  is  not  sustain- 
ed by  proving  only  a  single  obstruction  of  the 
public  road,  when  it  appears  that  the  act  was 
committed  by  one  of  defendant's  agents,  and 
there  Is  no  proof  that  the  defendant  either 
authorized,  or  approved,  tbe  act  Whatever 
may  be  the  law  in  other  Jurisdictions,  the 
doctrine  has  been  announced  by  this  court, 
and  followed  In  at  least  three  cases  before 
this,  to  the  effect  that,  In  order  to  sustain 
an  indictment  against  a  corporation  for  the 
criminal  act  of  its  servant,  it  must  appear 
that  It  either  authorized  or  approved  the 
unlawful  act,  and  that  such  authority,  or 
acquiescence,  cannot  be  inferred  from  one 
wrongful  act  only  of  the  servant.  State  v. 
Railroad  Co.,  15  W.  Va.  362,  30  Am.  Rep. 
803;  Hall  V.  Railroad  Co.,  44  W.  Va.  30, 
28  S.  E.  754,  41  L.  R.  A.  669,  67  Am.  St 
Rep.  757;  State  v.  Railroad  Co.,  65  W.  Va. 
603,  64  S.  El  735.  In  view  of  these  deci- 
sions it  cannot  be  inferred,  from  the  blocking 
of  tbe  road  on  the  one  occasion  in  question, 
that  defendant  authorized  the  act,  or  that  it 
ratified  it 

The  Judgment  wIU  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trIaL 


Digitized  by 


Google 


Ga.) 


PHILLIPS  V.  OWENS. 


706 


ass  G«.  616) 

A.  G.  RHODES  ft  SON  CO.  t.  ODTCAULT 

ADVERTISING  CO. 

(Supreme  Court  of  Georgia.    Dec.  15,  1910.) 

(SyJlahut  6y  Me  Court.) 

1.  AccoBD  AND  Satisfaction  (|  11*)— What 

CdNSTITtTTES. 

Where  under  a  contract  stated  amounts  are 
to  become  due  at  fixed  periods,  a  remittance  by 
one  party  to  the  other  by  cheek  of  the  amount 
due  under  the  contract,  and  which  is  admitted 
to  be  presently  due,  with  the  request  that  the 
amount  be  accepted  "in  full  settlement  and  ter- 
mination of"  the  contract,  will  not  operate  as  an 
accord  and  satisfaction  of  the  entire  contract, 
although  the  check  be  retained  by  the  creditor 
in  payment  of  the  amount  due  at  the  time'  of 
its  receipt. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  THg'.  ft  75-^;    Dec.  Dig.  | 

n.»] 

2.  AccoBD  AND  Satisfaction  (S  26*)  —  Evi- 
dence. 

It  is  incumbent  upon  a  debtor,  who  seelis 
to  imply  an  accord  and  satisfaction  of  a  debt 
due  by  installments,  some  of  which  are  not  due, 
from  the  conduct  of  iiis  creditor  in  accepting  a 
check  for  an  installment  admitted  to  be  due,  to 
make  it  clearly  appear  that  the  sum  paid  was 
tendered  and  accepted  on  condition  that  it  was 
in  full  discharge  of  all  installments,  both  those 
that  are  due  and  are  to  become  due. 

(EM.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  H  162-166;  Dec  Dig. 
i  26.*] 

Error  from  Superior  Cotirt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Outcanlt  AdvertlBlng  Com- 
pany against  the  A.  O.  Rhodes  &  Son  Com- 
pany. Judgment  for  plalntlCf,  and  defendant 
brings  error.    Affirmed. 

Hardeman,  Jones,  Callaway  &  Johnston, 
for  plaintiff  in  error.  West  &  Dasher,  for 
defendant  In  error. 


EVANS,  P.   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


035  aa.  6&1) 

STONE  T.  TOWN  OF  TALLDLAH  FAMJS 

et  al. 

STONE  V.  HUNNICUTT,  Mayor,  et  al. 

''•Supreme  Court  of  Georgia.     Dec.  14,  l$>l6.) 

(Svllaiu*  bv  the  Court.) 
1.  ARIMAI.S  (I  50*)— Ordinances— Hogs  Rttn- 

NINO   AT  LABOE. 

Where  the  authorities  of  a  municipal  cor- 
poration seized  and  impounded  certain  hogs  un- 
der and  by  virtue  of  an  ordinance  making  it 
unlawful  for  the  owner  to  permit  "hogs  to  run 
at  large  upon  the  streets  of  the  town,"  and  fix- 
ing a  penalty  for  the  violation  of  the  ordinance, 
and  the  owner  brought  trover  to  recover  the 
animals  thus  impounded,  it  was  error  for  the 
court,  in'  charging  the  jury,  to  construe  the  ordi- 
nance in  question  so  as  to  make  its  terms  ap- 
plicable in  case  the  animals  seized  were  at  large 
anywhere  within  the  corporate  limits  of  the 
town,  although  they  might  not  have  been  "run- 
ning at  large  upon  the  streets." 

[Ed.    Note. — For    other    cases,    see    Animals, 
Cent  Dig.  {  154;  Dec.  Dig.  §  50.*] 


2,  Rxtiew  on  Appkai.. 

Except  as  indicated  in  the  preceding  head- 
note,  no  error  is  shown  in  the  charge  of  the 
court,  nor  in  any  of  its  rulings. 

Error  from  Superior  Court,  Rabun  Coun- 
ty; J.  J.  Klmsey,  Judge. 

Actions  by  A.  G.  Stone  against  the  Town 
of  Tallulab  Falls  and  others  and  against  B. 
Hunnicutt,  Mayor,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

J.  C.  Edwards,  T.  L.  Bynum,  and  R.  E.  A. 
Hamby,  for  plaintiff  In  error.  W.  S.  Paris 
and  H,  H.  Dean,  for  defendants  in  error. 


BECK,  J.     Judgment  reversed. 
Justices  concur. 


AU  the 


(135  Qa.  600) 
PHILLIPS  V.  OWENS. 
(Supreme  Court  of  Georgia.     I>ec   14,  1910.) 

(SyOalut  hy  the  Court.) 

executobs  and  aohinistbatobs  (|  221*)  — 
Claims  Against  Decedent's  Estate— Evi- 
dence, 

The  verdict  in  this  case  was  unauthorized 
by  the  evidence;  it  appearing  that  the  suit  for 
the  value  of  petitioner's  services  was  based  upon 
a  claim  for  compensation  for  services  rendered 
to  one  who  stood  in  loco  parentis  to  the  plain- 
tiff, and  that  the  evidence  showed  no  facts  rais- 
ing the  implication  of  a  promise  or  agreement 
to  pay  for  the  services. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  221.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  Victoria  Owens  against  B.  P. 
Phillips.  Verdict  for  plaintiff.  Motion  for 
new  trial  denied,  and  defendant  brings  er- 
ror.   Reversed. 

W.  R.  Little  and  J.  B.  Jones,  for  plain- 
tiff in  error.  B.  T.  Moseley,  T.  G.  Dorough, 
and  A.  G.  &  Julian  McCurry,  for  defendant 
In  error. 

BECK,  J.  Mrs.  Victoria  Owens  brought 
suit  against  E.  P.  Phillips,  administrator 
of  the  estate  of  Wllbom  Phillips,  seeking  to 
recover  on  a  quantum  meruit  for  services 
rendered  to  the  defendant's  Intestate,  alleg- 
ing that  when  she  was  about  eight  months 
old  she  was  carried  to  the  home  of  Wilborn 
Phillips,  and  remained  there  until  his  death, 
which  took  place  shortly  after  she  attained 
her  majority;  that  up  to  the  time  when  she 
reached  the  age  of  ten  years  her  services 
"were  well  worth  her  board  and  clothes, 
and  after  that  time  were  worth  far  more 
than  her  board  and  clothes,  and  that  as  she 
grew  older  her  valuable  services  greatly  In- 
creased, up  to  the  death  of  Wilborn  Phil 
lips" ;  that  the  money  value  of  her  services 
In  the  aggregate  was  $1,800,  or  other  large 
sum;  and  that  the  defendant's  Intestate  had 
said  in  the  presence  of  witnesses  that  it  was 
his  intention  to  give  a  certain  tract  of  lancj 


•For  other  ciuses  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indej  « 
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to  petitioner,  which  was  of  about  the  value 
of  $1,800,  but  be  died  without  carrying  Into 
effect  hla  expressed  intention  of  making 
deeds  to  the  tract  of  land  conveying  same 
to  petitioner.  Evidence  was  Introduced  to 
show  the  character  of  the  services  rendered 
by  petitioner  and  the  work  done  by  her  for 
Wilbom  Phinips.  It  appears,  from  the  evi- 
dence introduced  by  the  plaintiff,  that  she 
did  work  of  various  kinds;  that  she  picked 
cotton,  hoed  com,  pulled  fodder,  strewed  gua- 
no, washed  clothes,  starched,  ironed,  milked, 
and  cooked;  she  frequently  worked  as  a  la- 
borer In  the  field;  and  that  she  fed  cattle 
on  the  farm.  The  Jury  trying  the  case  re- 
turned a  verdict  in  plaintiff's  favor  for  $975. 
The  defendant  made  a  motion  for  a  new 
trial;  and  the  court  below,  after  hearing 
the  same,  ordered  that,  If  plaintiff  would 
write  off  $245  from  the  amount  of  the  ver- 
dict, a  new  trial  should  be  disallowed.  The 
plaintiff  complied  with  this  condition,  writ- 
ing off  the  amount  specified.  The  defend- 
ant excepted  to  the  refusal  to  grant  a  new 
trial   generally  and  unconditionally. 

After  an  examination  of  the  evidence  in 
this  record,  we  are  of  the  opinion  that  the 
court  below  should  have  set  aside  the  ver- 
dict in  favor  of  the  plaintiff  on  the  ground 
that  the  same  was  unauthorized  by  the  evi- 
dence in  the  case.  It  appears  that  the  plain- 
tiff was  carried  to  the  home  of  Wilbom 
Phillips  when  she  was  an  infant,  less  than 
one  year  of  age.  While  the  evidence  Is 
somewhat  confused  as  to  the  terms  upon 
which  she  was  left  with  Wilbom  Phillips 
and  his  wife,  It  Is  clearly  established  that 
the  father  of  the  Infant  knew  that  she  had 
been  carried  to  the  house,  and  ratified  the 
act  of  the  person  leaving  her  at  the  Phillips 
home,  and  that  from  that  date  until  his 
death  Phillips  stood  In  loco  parentis  to  the 
child  which  had  been  left  in  his  care.  Phil- 
lips, the  decedent,  was  a  farmer  of  moderate 
means.  He  had  several  children,  and  all  of 
them  worked  on  the  farm  and  did  work  of 
the  same  character  as  that  performed  by 
the  plaintiff,  although  there  was  some  evi- 
dence tending  to  show  that  the  plaintiff  per- 
haps did  more  work  than  certain  other  mem- 
bers of  the  family.  There  Is  no  evidence  in 
the  case  to  show  that  there  was  any  con- 
tract, express  or  implied,  whereby  the  de- 
fendant's Intestate  became  obligated  to  pay 
the  plaintiff  for  any  services  rendered. 
There  Is  not  a  word  in  the  record  tending 
to  show  that  Wilbom  Phillips  had  at  any 
time  agreed  to  pay  the  plaintiff  for  her  serv- 
ices, or  that  he  had  said  In  her  presence, 
even  In  the  most  general  terms,  that  she 
should  or  would  be  compensated  for  her 
work.  Nor  is  there  anything  to  show  that 
the  plaintiff  ever  stated  to  Wilbom  Phillips 
that  she  expected  to  be  paid  for  the  work 
that  she  was  doing.  The  fact  that  Wilborn 
Phillips  said  on  several  occasions.  In  the 
presence  of  other  persons  than  the  plaintiff, 
that  he  Intended  to  give  a  certain  tract  of 


land  to  the  plaintiff,  is  not  sufficient  evidence 
of  any  contract,  express  or  Implied,,  to  pay 
the  plaintiff,  to  whom  he  stood  in  loco  par- 
entis, for  the  services  rendered  by  her.  If, 
as  the  plaintiff  contends,  the  defendant's  In- 
testate ever  expressed  an  Intention  to  "make 
out  papers"  conveying  to  her  the  tract  of  land 
referred  to,  such  expressed  Intention  does  not 
indicate  his  recognition  of  a  claim  upon  the 
part  of  the  plaintiff  to  pay  for  her  services, 
but  an  Intention  to  make  a  gift  to  the  plain- 
tiff, such  as  the  evidence  shows  he  made  to 
one  or  more  of  his  children.  The  expres- 
sion used  by  him  suggests  nothing  more  than 
an  Intention  on  his  part  to  give,  and  Is  not 
in  the  least  suggestive  of  a  recognition  of 
any  liability  or  obligation,  the  discharge  of 
which  a  court  could  undertake  to  enforce. 
The  general  rule  in  such  cases  Is  that  "a 
person  standing  In  loco  parentis  is  entitled 
to  the  services  of  the  child;  and  the  child 
cannot  maintain  a  claim  against  such  person 
for  services  rendered,  in  the  absence  of  an 
express  or  Implied  agreement  to  pay  there- 
for." 29  Cyc  1672.  In  the  Code  the  rule 
Is  thus  stated:  "Ordinarily,  when  one  ren- 
ders services  or  transfers  property  valuable 
to  another,  which  the  latter  accepts,  a  prom- 
ise is  implied  to  pay  the  reasonable  value 
thereof;  but  this  presumption  does  not  usu- 
ally arise  In  cases  between  very  near  rela- 
tives." And  we  fail  to  discover  any  facts 
whatever  In  this  case  which  would  render 
it  an  exception  to  the  mle  that  "this  pre- 
sumption [of  an  ImpUe*  promise  to  pay]  does 
not  usually  arise  In  cases  between  very  near 
relatives." 

The  case  of  )MurreIl  v.  Studstlll,  104  Ga. 
604,  30  S.  E.  750,  and  the  case  of  Phlnazee 
V.  Bunn,  123  Ga.  230,  51  S.  E.  300,  were  re- 
lied upon  by  counsel  for  defendant  in  error, 
as  authority  to  support  the  rulings  of  the 
court  In  the  instant  case.  But  these  two 
cases  are  easily  distinguishable  from  the 
present  case.  From  the  record  In  the  case 
of  Murrell  v.  Studstlll  It  Is  to  be  seen  that 
the  plaintiff,  after  she  was  an  adult,  left 
the  home  of  her  mother  and  stepfather,  and 
went  to  the  house  of  her  grandfather,  and 
rendered  services  similar  to  those  which  the 
plaintiff  in  the  present  case  rendered,  and  for 
the  value  of  which  she  afterwards  brought 
suit  against  the  administrator  of  the  estate 
of  her  grandfather.  And  In  the  case  of 
Phlnazee  v.  Bunn  the  plaintiff  had  been  an 
adult  for  a  number  of  years  when  she  ren- 
dered the  services  upon  which  she  based 
her  claim  for  compensation.  And  in  both 
of  the  cases  cited  above  it  appeared  from 
the  evidence  that  the  relative  to  whom  the 
plaintiff  had  rendered  the  services  had  spoken 
to  various  witnesses  of  compensating  plain- 
tiff for  her  services.  In  Murrell's  Case  there 
was  evidence  to  show  that  the  intestate 
had  said  "that  he  Intended  to  pay  her  [the 
plaintiff]  for  what  she  had  done  for  him; 
*  *  •  that  he  was  going  to  pny  her  for  • 
her  trouble;   that  she  had  been  good  tu  w:ilt 
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on  blm  during  his  Bickness,  and  attend  to 
everything  about  the  place;  and  that  he 
Intended  to  give  her  a  good  living  out  of 
what  he  had  for  her  services  during  the 
time  she  stayed  with  him.  It  appeared  fur- 
ther [quoting  from  the  decision  in  that  case] 
that  the  plaintiff  went  to  the  home  of  her 
grandfather  at  hla  Instance;  one  of  the  wit- 
nesses testifying  that  the  plaintiff  was  'em- 
ployed' to  stay  with  her  grandfather."  And 
in  the  case  of  Fhlnazee  v.  Bunn  it  appears, 
In  addition  to  what  we  have  noted  above, 
"that  the  father  stated  several  times  that 
he  had  given  the  plaintiff  'the  home  place, 
or  the  money  it  would  bring,*  for  waiting  on 
him;  that  be  had  stated  this  in  the  presence 
of  the  plaintiff ;  that  he  had  frequently  said 
that  the  plaintiff  must  have  pay,  as  she  had 
earned  It"  From  these  excerpts,  taken  from 
the  reports  cited,  it  Is  manifest  there  were 
material  facts  fiavorable  to  the  plaintiff's 
case  to  support  the  contention  that  there 
was  an  implied  agreement  to  pay,  which  did 
not  appear  in  the  case  at  bar.  We  do  not 
think,  however,  that  the  doctrine  laid  down 
in  the  two  cases  from  which  we  have  quoted 
the  above  extracts  should  be  extended  to 
embrace  a  case  like  the  one  we  have  under 
consideration.  For  a  fuller  discussion  of 
the  question  involved  in  this  case,  see  How- 
ard V,  Randolph,  134  Ga.  691,  68  S.  B.  586. 

The  evidence  in  the  case  showing  beyond 
controversy  that  the  defendant's  Intestate 
stood  in  loco  parentis  to  the  plaintiff,  we 
have  not  thought  It  necessary  to  set  It  out, 
or  to  discuss  it  more  fully  than  la  done 
above. 

Judgment  reversed.  All  the  Justices  con- 
cur. ^ 

(136  Qa.  wt) 

CITY  OF  EOMB  v.  SELMAN. 

(Supreme  Court  of  Georgia.     Dec   14,  1910.) 

(Syllalu*  iy  the  Court.) 

1.  MtrNiciPAL  Corporations  (5  404»)— Chanq- 
iNQ  Grade  of  STRBatT-^AcTiON  for  Dama- 
ges— Notice — Claim. 

Where  it  was  admitted  that  a  written  no- 
tice had  been  served  under  Act  Dec.  20,  1809 
(Acts  1809,  p.  74),  claiming  damages  on  ac- 
count of  injury  to  a  lot  arising  from  grading  by 
a  municipal  corporation,  and  the  description, 
including  boundaries  by  streets  and  other  lots, 
showed  clearly  that  the  notice  claimed  damages 
on  account  of  the  lot  described  in  the  plain- 
tifiTs  petition  beginning  the  suit,  a  mere  misde- 
scription, by  which  the  lot  was  referred  to  in 
the  notice  as  on  the  "northwest"  side  of  a  named 
street,  while  the  petition  alleged  it  to  be  on  the 
southwest  side  thereof,  was  immaterial ;  It  not 
appearing  that  the  plaintiff  owned  or  was 
claiming  damages  on  account  of  any  other  lot. 
Langley  v.  CSty  Council  of  Augusta,  118  Ga. 
599  (11),  45  8.  E.  486,  OS  Am.  St.  Rep.  133. 

[Bd.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  980-909;  Dec.  Dig. 
|«4.*] 

2.  Notice  ot  Claim. 

Under  such  circumstances  there  was  no 
error  in  charging  that  the  notice  was  in  its 


terms  a  sufficient  compliance  with  the  act  of 
1809  (Acts  1899,  p.  74). 
3.  Review  of  Evidence. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  A.  F.  Selman  against  the  City 
of  Rome.  Judgment  for  plaintiff,  and  both 
parties  bring  error.  Judgment  on  main  bill 
of  exceptions  affirmed,  and  on  cross-bill  dis- 
missed. 

W.  J.  Nunnally,  Max  Meyerhardt,  Lips- 
comb, Wllllngham  &  Wright,  and  Nathan 
Harris,  for  plaintiff  In  error.  W.  M.  Henry, 
for  defendant  in  error. 

LTJMPKIN,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Cross-bill  dismissed. 
All  the  Justices  concur. 


(135  Oa.  4«5) 
DDNSON  V.  HUNTLET. 
HUNTLEY  V.  DUNSON. 
(Supreme  Court  of  Georgia.     Dec.  14,  1910.) 

(Svllaltu  Iv  the  Court.) 

Brokers  ({  ^*)— Action  for  Ojmhissions— 

Petition— Sufficiency. 

The  petition  as  amended  did  not  set  forth  a 
cause  of  action,  and  was  therefore  subject  to 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  82.»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Walker  Dunson  against  L.  8. 
Huntley.  Demurrer  to  petition  as  amended 
was  sustained,  and  cause  dismissed.  Plain- 
tiff brings  error,  and  defendant  assigns 
cross-error.  Main  bill  of  exceptions  affirm- 
ed, and  cross-bill  dismissed. 

Etherldge  &  Etherldge,  for  plaintiff  in  er- 
ror Candlers,  Thomson  &  Hirsch,  for.  de- 
fendant In  error. 

FISH,  C.  J.  The  material  substance  of 
the  petition  of  Dunson  in  a  suit  against  Mrs. 
Huntley,  returnable  to  the  January  term, 
1909,  of  Fulton  superior  court,  was  as  fol- 
lows: On  September  19,  1904,  the  defendant, 
being  the  owner  of  a  described  house  and  lot 
in  the  city  of  Atlanta,  leased  the  same, 
through  the  plaintiff  as  her  agent,  to  Dr. 
Amster  for  a  term  of  five  years  at  a  stated 
rental;  Amster  intending  to  purchase  the 
property  If  the  same  should  prove  satisfacto- 
ry to  be  used  as  an  Infirmary.  With  this 
view  he  obtained  from  the  defendant  an 
option  to  purchase  the  property  within  12 
months  from  the  date  of  the  lease,  at  the 
price  of  $20,000.  On  the  day  the  lease  was 
executed  the  defendant  entered  Into  an  agree- 
ment with  the  plaintiff  to  pay  him  stated 
commissions  on  the  rental  received  for  the 
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property,  and  further  agreed  that  "in  the- 
event  Dr.  Amster  buys  said  property,  as  he 
has  the  option  to  do  for  $20,000,"  the  plain- 
tiff should  receive  a  stated  commission  for 
such  sale.  The  defendant  sold  the  property 
on  September  28,  1908,  "to  Dr.  Amster  and 
bis  two  associates,  Drs.  Michael  Hoke  and 
Bates  Block,  for  the  sum  of  $24,000,"  and  re- 
fused on  demand  to  pay  to  the  plaintiff  the 
commtsaionB  to  which  he  was  entitled  on 
such  sale. 

The  defendant  filed  a  demurrer  to  the  pe- 
tition, on  general  and  special  grounds.  One 
of  the  special  grounds  was  that  the  petition 
did  not  set  forth  the  lease  and  option  to 
which  it  referred.  At  the  appearance  term 
Judge  Ellis,  upon  considering  the  demurrer, 
passed  the  following  order:  "The  plaintiff  is 
required  to  attach  copies  of  the  lease  to 
Amster,  and  the  option  to  him,  or  show  cause 
why  he  cannot  do  so.  Upon  compliance  with 
this  requirement  within  20  days,  the  demur- 
rer is  overruled."  The  defendant  filed  ex- 
ceptions pendente  lite,  assigning  error  upon 
"the  order  overruling  the  demurrer."  In 
compliance  with  the  order  of  Judge  Ellis, 
the  plaintiff  amended  the  petition,  by  attach- 
ing thereto  a  copy  of  the  lease,  which  con- 
tained the  option,  to  which  reference  was 
made.  The  date  of  the  lease  was  Septem- 
ber 20,  1904,  and  it  was  for  the  term  of  five 
years  from  November  1,  1904.  It  contained 
an*  option  as  follows:  "At  any  time  before 
the  1st  of  November,  1903,  second  party  [Am- 
ster] has  the  option  of  purchasing  said  prem- 
ises at  $20,000,  plus  the  cost  of  improvements 
provided  for  in  paragraph  8,  payable  as  fol- 
lows," etc.  "When  the  case  came  up  for  tri- 
al at  the  January  term,  1910,  Judge  Pendle- 
ton presiding,  a  general  demurrer  to  the  pe- 
tition as  amended  was  sustained,  and  the 
case  dismissed.  The  plaintiff  filed  a  bill  of 
exceptions,  assigning  error  upon  this  ruling. 
The  defendant  filed  a  cross-bill,  assigning  as 
error  the  rulings  excepted  to  pendente  lite. 

In  our  opinion,  the  petition  as  amended 
did  not  set  forth  a  cause  of  action,  and  was 
therefore  open  to  general  demurrer.  In  this 
view  it  is  immaterial  to  the  plaintiff  in  er- 
ror whether  Judge  Pendleton  properly  con- 
strued the  order  of  Judge  EUlls  as  dealing 
merely  with  a  special  ground  of  the  demur- 
rer, and  not  as  overruling  the  demurrer  as 
a  whole.  If  Judge  Pendleton's  construction 
of  the  order  passed  by  Judge  Ellis  be  cor- 
rect, then  his  Judgment  in  sustaining  the 
general  demurrer  to  the  petition  must  be  af- 
firmed; while,  on  the  other  hand,  if  the 
proper  construction  of  Judge  Ellis'  order  be 
that  it  overruled  the  entire  demurrer,  in- 
cluding the  general  ground  to  the  petition, 
then  his  judgment  would  have  to  be  over- 
ruled on  the  cross-bUi.  So,  in  either  view, 
the  plaintiff  in  error,  Dunson,  must  lose. 

The  petition  shows  that  Mrs.  Huntley 
agreed  to  pay  Dunson  commission  on  the  sale 


of  the  property  "in  the  event  Dr.  Amster 
buys  the  property,  as  he  has  the  option  to 
do."  And  according  to  the  option  given  by 
Mrs.  Huntley  to  Dr.  Amster  be  had  the  right 
to  purchase  the  property  at  the  price  of  $20,- 
000,  at  any  time  before  the  Ist  of  November, 
1905.  It  appears  that  be  did  not  exercise 
this  option  within  the  time  limited,  but  that 
on  September  20,  1908,  nearly  three^  years 
after  the  expiration  of  the  option,  Mrs. 
Huntley  sold  the  property  to  Amster  and 
two  other  x>ersons  for  the  sum  of  $24,000. 
It  does  not  appear  that  Dunson  did  any- 
thing to  bring  about  this  sale,  or  that  ha 
was  in  any  way  connected  with  it  The  con- 
tract in  which  Mrs.  Huntley  agreed  to  pay 
Dunson  commissions,  as  already  stated,  pro- 
vided that  the  commission  was  to  be  paid 
"In  the  event  Dt.  Amster  buys  the  property, 
as  he  has  the  option  to  do,"  which  meant 
that.  If  Amster  should  purchase  the  property 
In  accordance  with  the  terms  of  the  option, 
then  Dunson  was  to  be  paid  commissions  on 
the  sale.  It  is  clear  that  Amster  did  not 
buy  the  property  in  accordance  with  his  op- 
tion, and  therefore  that  Dunson  was  not  en- 
titled to  commissions  on  the  sale  made  by 
Mrs.  Huntley  without  his  aid,  so  far  as  It 
appears  from  the  petition,  and  a  long  time 
after  the  expiration  of  the  option. 

Judgment  on  the  main  bill  of  exceptions 
afSrmed.  Cross-bill  dismissed.  All  the  Jus- 
tices concur. 


(US  Oa.  472) 
OENTRAD  OP  GEORGIA  RT.  CO.  v.  CEN- 
TRAL. TRUST  CX).  OF  NEW  YORK. 

SAME  V.  MANHATTAN  TRUST  CO.  OF 
NEJW  YORK. 

(Supreme  Court  of  Georgia.     Dec.   14,  1910.) 
(Byllahut  hy  the  Court.) 

1.  RAII.ROADS  (I  ITS*)— CONSTBUCTIOW— "BBT- 
TEBMENTS"— 'UNCOME." 

A  railway  corporation  chartered  in  pnrsu- 
ance  of  a  plan  of  reorganization  to  talte  over 
the  properties  of  another  corporation  being  ad- 
ministered through  a  receivership,  and  to  pro- 
vide for  Its  liabilities,  issued  three  series  of 
income  bonds,  identical  in  form  and  in  terms, 
but  of  successive  priorities.  Ttie  bond's  were  is- 
sued In  denominations  of  $1,000  each,  and  con- 
tained an  obligation  to  unconditionally  pay,  at 
the  end  of  50  years,  the  principal  sum  "with 
interest  thereon  from  November  1st,  1895,  at 
a  rate  not  exceeding  five  per  cent,  in  any  one 
fiscal  year  •  •  •  on  Octolaer  Ist  of  each 
vear  wlien  declared  to  be  earned  and  due. 
Such  interest  is  noncumulative,  and  shall  be 
payable  only  out  of  the  net  earnings  and  in- 
come of  the  said  railway  company,  applicable 
for  such  purpose,  when  and  as  the  same  shall 
be  ascertained  and  fixed  for  each  fiscal  year 
in  the  manner  and  upon  the  conditions  provided 
in  the  mortgage  securing  these  presents."  The 
mortgage  recited  that  it  wag  executed  "to  se- 
cure equally  the  payment  of  the  principal  and 
interest  of  all  such  bonds,"  and  covered  the 
railroad,  estates,  rights,  etc.,  of  the  mortgagor, 
as  described,  and  subject  to  designated  prior 
incumbrances.    The  mortgage  provided  that  the 
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fund  available  for  interest  was  to  be  ascertained 
in  this  way:  "BeKinning  with  the  fiscal  year 
ending  June  30,  1896,. the  board  of  directors  of 
the  railway  company  shall  ascertain  and  de- 
clare the  net  earnings  and  income  apt)licable  to 
the  payment  of  interest  upon  the  bonds  secured 
hereby  for  the  fiscal  year  ending  the  30tb  day 
of  June  in  each  year,  by  deducting  from  the 
gross  earnings  and  income  of  the  railway  com- 
pany system  for  such  fiscal  year  all  sums  paid 
or  reserved  for  interest  on  all  mortgage  bonds 
specified  herein  having  lien  prior  or  superior 
hereto,  or  bonds  issued  in  renewal  thereof  or  in 
exchange  therefor,  on  all  equipment  notes  and 
any  bonds  resting  npon  new  roads  or  property 
hereafter  by  it  acquired,  leased,  or  controlled, 
and  for  any  and  all  expenses  and  losses  of  op- 
erating its  system,  and  for  maintenance,  taxes, 
assessments,  insurance,  rentals  upon  all  leased 
lines,  inclnding  those  specified  herein,  and  other 
like  charges,  cost  of  repairs,  renewals,  and  rea- 
sonable betterments  to  the  railroad  equipment 
and  property  used  by  the  railway  company  and 
proper  for  its  economical  and  efficient  operation, 
and  for  all  deficiencies  resulting  from  payments 
for  any  such  purpose  in  former  years,  and  all 
advances  which  shall  have  been  made  to  provide 
for  Bucb  deficiencies,  or  any  part  of  them,  and 
shall  apply  such  net  earnings  and  income  (or 
such  portion  thereof  as  may  be  necessary)  to- 
ward payment  of  the  interest  on  the  bonds  here- 
by secured,  in  accordance  with  their  terms  and 
the  provisions  hereof.  The  party  of  the  first 
part  shall  not  declare  or  pay, .  nor  shall  the 
bondholders  be  entitled  to  receive,  interest  on 
such  bonds  to  exceed  five  per  cent  in  any  one 
fiscal  year,  and  such  interest  shall  be  strictly 
noncumulative  and  be  declared  and  payable  only 
out  of  the  net  earnings  available  for  that  pur- 
pose, ascertained  and  determined  as  herein  pro- 
vided. The  said  net  earnings  and  income  of 
each  fiscal  year  shall  be  ascertained  and  de- 
clared by  the  directors  not  later  than  the  1st 
day  of  September,  following  each  30th  day  of 
June,  and  the  interest  declared  by  them  shall 
be  paid  on  the  first  day  of  October  following." 
It  was  further  stipulated  that  the  railway  com- 
pany, on  or  l>efore  September  1st  of  each  year, 
shall  furnish  the  trustee  with  a  statement  show- 
ing the  amount  of  the  net  earnings  and  income 
of  the  previous  fiscal  year,  so  ascertained  and 
declared  to  be  applicable  to  the  interest ;  and 
that  the  trustees,  on  complaint  within  30  days 
of  one-third  of  the  bondholders  as  to  the  amount 
declared,  sfiall  have  the  right  to  inspect  the 
company's  books.  If  the  trustee  should  differ 
with  the  railway  company's  statement,  and  that 
difference  be  not  adjusted,  then,  at  the  request 
of  one-third  of  the  bondholders,  it  shall  be  the 
duty  of  the  trustee  to  file  a  bill  in  equity  for 
an  account  of  the  net  earnings  and  income  un- 
der the  provisions  of  the  mortgage;  and  if  it 
be  adjudged  that  there  are  such  net  earnings 
and  income  available,  l>eyond  the  amount  de- 
clared by  the  railway  company  in  its  statement, 
then  the  failure  of  the  railway  company  to  ap- 
ply such  funds  to  interest  not  to  exceed  5  per 
cent,  within  three  months  of  the  adjudication 
shall  constitute  a  default.  The  remedy  pro- 
vided for  ascertaining  the  amount  of  net  earn- 
ings was  declared  to  be  exclusive  of  all  otiier 
proceedings  whatsoever.  An  action  was  brought 
by  the  trustee  against  the  railway  company, 
pursuant  to  the  terms  of  the  mortgage.     Held: 

(a)  That  in  the  ascertainment  of  the  fund 
available  to  pay  the  interest  on  the  bonds  the 
railway  company  cannot  deduct  from  its  gross 
earnings  and  income  any  item  of  expense,  charg- 
es, or  reservations  not  embraced  in  the  enumera- 
tion  of  deductions   specified   in   the  mortgage. 

(b)  The  betterments  permissible  as  an  item 
of  deduction  relate  to  the  betterment  of  the 
equipment  of  the  railway  company,  and  do  not 
include  the  purchase  or  lease  of  other  railroads 


or  lands   acquired   for  expansion  or  extension 
of  the  railroad. 

(c)  Betterments  to  railroad  equipment  aatbdr- 
ized  by  the  mortgage  are  such  as  better  or  bene- 
fit the  railroad  equipment  and  other  property 
used  in  the  operation  of  the  railroad  company, n 
reasonable  in  character  and  proper  for  the 
economical  and  efficient  operation  of  the  rail- 
road company.  Such  betterments  are  not  lim- 
ited to  renewals  or  replacements  of  equipment, 
but  may  include  additions  thereto;  provided 
such  enlargement  of  equipment  is  reasonable 
and  proper  in  the  economical  operation  of  the 
railroad  company  to  keep  its  equipment  in  a 
state  of  efficiency  to  enable  the  railroad  com- 
pany to  discharge  its  duties  to  the  public. 

(d)  Dividends  derivable  from  the  railroad's 
ownership  of  stock  in  another  corporation  are 
part  of  its  income,  and  enter  into  tne  computa- 
tion of  the  fund  applicable  to  interest  on  the 
income  bonds. 

[£>d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §8  581-887 ;   Dec.  Dig.  S  173.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  765;  vol.  8,  p.  7590;  vol.  4,  pp.  3501- 
3507 ;    vol.  8,  p.  7685;] 

2.  CoRPOiuiTiONS  (SI  151,  152,  377*)— Coapo- 

BATION     AS     StoCKHOLDEB— RIGHT    TO     Db- 
MAWD    PBOFITB— DlSTBIBUnOR    OF  PBOPITS— 

Method. 

One  corporation  may  be  the  sole  stock- 
holder of  another  corporation,  but  the  stock- 
holding corporation  has  no  right  to  demand  the 
profits  of  the  corporation  of  which  it  is  the 
sole  stockholder  until  such  profits  are  declared 
and  set  aside  by  the  corporation  which  earned 
them.  The  formal  way  of  transferring  profits 
to. the  stockholder  is  by  the  declaration  of  a 
dividend ;  but,  if  the  corporation  turns  over 
its  profits  to  the  stockholder  without  this  for- 
mality, the  transaction  is  good,  and  may  not 
be  attacked  where  the  act  does  not  impair  the 
rights  of  third  parties.  Under  the  special  facts 
of  this  case,  the  auditor  was  authorized  to  find 
that  the  Ocean  Steamship  Company  had  turned 
over  its  profits  to  the  railway  company  for  the 
fiscal  year  ending  June  30,  1907,  and  that  the 
railway  company  had  accepted  such  profits  and 
used  the  same  as  its  own  funds,  and  that  such 
profits  so  received  were  iiart'of  the  railroad's 
income  for  that  year. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  5.i5-559,  1531-1534;  Dec.  Dig. 
§i  151,  152,  377.*] 

3.  Railroads  (§  169*)— Tbust  Dbed— Compen- 
sation OF  Trustees. 

The  eleventh  paragraph  of  the  mortgage 
provides  "that  the  trustee  shall  be  entitled  to 
reasonable  compensation  for  all  services  they 
may  render  in  the  execution  of  the  trusts  of 
this  mortgage,  to  be  paid  by  the  railway  com- 
pany." The  railway  company,  in  the  mortgage, 
unposed  the  duty  on  the  trustee  of  filing  this 
proceeding  for  the  ascertainment  of  the  fund 
available  for  interest.  In  the  performance  of 
this  duty  the  trustees,  in  the  event  they  pre- 
vailed in  the  suit,  are  entitled  to  necessary  ex- 
penses connected  with  the  prosecution  of  the 
action,  including  counsel  fees.  The  allowance 
for  this  purpose  was  not  excessive  in  amount. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  1(J9.*] 

4.  Raileoads  (S  172*)— Coupons  on  Bonds. 

Inasmuch  as  the  interest  coupons  called 
for  interest  at  a  rate  not  exceeding  5  per  cent, 
when  declared  to  be  earned  and  due  as  provided 
in  the  mortgage,  such  coupons  do  not  draw 
interest  until  there  is  a  default  in  payment  ac- 
cording to  the  terms  of  the  mortgage. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Dec.   Dig.   S  172.*1 
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5.  Refehenct  (I  76*)— CovPBusATioN  or  Au- 

DITOB. 

Where  parties  to  a  cause  which  is  referred 
to  an  auditor  stipulate  that  the  ooart  ma;  al- 
low reasonable  fees  to  the  auditor  in  excess 
of  the  amount  fixed  by  C5v.  Code,  §  4602,  and 
this  stipulation  is  approved  by  the  court,  the 
fees  of  the  auditor  may  be  in  excess  of  the 
statutory  amount.  In  this  case  the  fees  al- 
lowed to  tlie  auditor  were  not  unreasonable  or 
excessive. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  $S  109-113;    Dec.  Dig.  i  7e.»] 

6.  Refekence  (S  76*)— Costs— Auditob's  Fees 
—Apportionment  Between   Pabties— Dis- 

CBETION  or  COUBT. 

In  the  allowance  of  auditor's  fees  the  court 
may  in  its  discretion  apportion  the  same  be- 
tween the  parties.  There  was  no  al>use  of  dis- 
cretion in  this  case  in  dividing  the  auditor's  fee 
between  the  litigants. 

[Ei.  Note. — ^For  other  cases,  see  Reference, 
Cent  Dig.  {{  10^113;    Dec.  Dig.  {  76.*] 

Error  from  Superior  Court,  Chatham 
County;   W.  G.  Charlton,  Judge. 

Consolidated  actions  by  the  Central  Trust 
Company  of  New  York  and  by  the  Manhattan 
Trust  Company  of  New  York  against  the 
Central  of  Georgia  Railway  Company  and 
another.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error;  plaintiffs  filing  cross- 
exceptions.     A£Brmed. 

The  Central  {tallroad  &  Banking  Company 
of  Georgia,  a  domestic  corporation,  owned, 
controlled,  and  operated  a  system  of  rail- 
road, and  was  also  tiie  sole  stockholder  In 
the  Ocean  Steamship  Company.  The  rail- 
road company  passed  into  the  hands  of  a 
receiver,  and,  pending  the  receivership,  in- 
terested parties  conceived  a  plan  of  reorgan- 
ization. By  this  plan  a  new  organization, 
the  Central  of  Georgia  Railway  Company, 
was  to  be  incorporated  and  was  to  acquire 
the  properties  of  the  old  corporation,  and 
to  take  care  of  its  liabilities  by  the  substitu- 
tion of  new  securities.  The  plan  was  con- 
summated during  the  year  1895.  Among  the 
properties  acquired  was  the  stock  of  the 
Ocean  Steamship  Company,  which  was  taken 
subject  to  a  debt  of  the  old  corporation  to 
secure  which  It  had  been  pledged.  Among 
the  securities  issued  by  the  new  corporation, 
pursuant  to  the  new  reorganization  plan, 
were  three  series  of  income  bonds  identical 
In  form  and  in  terms,  but  of  successive 
priorities,  viz.:  First  Income  bonds,  $4,000,- 
000;  second  Income  $7,000,000;  and  third 
Income  $4,000,000— a  total  of  $15,000,000. 
The  bonds  were  issued  in  denominations  of 
$1,000,  and  the  principal  of  the  bonds  was 
payable  without  condition  at  the  end  of 
50  years.  EJach  series  of  bonds  were  secured 
by  a  mortgage.  Identical  in  form  and  In 
terms,  wherein  it  was  stipulated  that: 

"Beginning  with  the  fiscal  year  ending 
June  30,  1896,  the  board  of  directors  of  the 
railway  company  shall  ascertain  and  de- 
clare the  net  earnings  and  income  applicable 
to  the  payment  of  interest  upon  the  bonds 


secured  hereby  for  the  fiscal  year  ending  the 
30th  day  of  June  in  each  year,  by  deducting 
from  the  g;ross  earnings  and  income  of  the 
railway  company  system  for  such  fiscal  year 
all  sums  paid  or  reserved  for  interest  on  all 
mortgage  bonds  specified  herein  having  lien 
prior  or  superior  thereto,  or  bonds  Issued 
in  renewal  thereof,  or  in  exchange  therefor, 
on  all  equipment  notes  and  any  bonds  rest- 
ing upon  new  roads  or  property  hereafter  by 
it  acquired,  leased  or  controlled,  and  for  any 
and  all  expenses  and  losses  of  operating  its 
system,  and  for  maintenance,  taxes,  assess- 
ments, insurance,  rentals  upon  all  leased 
lines,  including  those  specified  herein,  and 
other  like  charges,  cost  of  repairs,  renewals 
and  reasonable  betterments  to  the  railroad 
equipment  and  property  used  by  the  rail- 
way company  and  proper  for  its  economical 
and  efi9cient  operation  and  for  all  deficiencies 
resulting  from  payments  for  any  such  pur- 
pose in  former  years,  and  aU  advances  which 
shall  have  been  made  to  provide  for  such 
deficiencies,  or  any  part  of  them,  and  shall 
apply  such  net  earnings  and  Income  (or  such 
portion  thereof  as  may  be  necessary)  toward 
payment  of  the  interest  on  the  bonds  hereby 
secured,  in  accordance  with  their  terms  and 
the  provisions  hereof.  The  party  of  the 
first  part  shall  not  declare  or  pay,  nor  shall 
the  bondholders  be  entitled  to  receive  in- 
terest on  such  bonds  to  exceed  five  per  cent. 
In  any  one  fiscal  year,  and  such  interest 
shall  be  strictly  noncnmulative  and  be  de- 
clared and  payable  only  out  of  the  net  earn- 
ings available  for  that  purpose,  ascertained 
and  determined  as  herein  provided.  The 
said  net  earnings  and  income  of  each  fiscal 
year  shall  be  ascertained  and  declared  by 
the  directors  not  later  than  the  1st  day  of 
September,  following  each  30th  day  of  Jane, 
and  the  Interest  declared  by  them  shall  be 
paid  on  the  first  day  of  October  following, 
and  suclr  payment  stamped  on  such  bonds, 
except  In  the  case  of  registered  holders  who 
shall  be  entitled  to  receive  their  interest 
when  declared  and  payable  without  produc- 
tion of  their  bonds. 

"The  railway  company  shall  on  or  before 
the  first  day  of  September  of  each  year  fur- 
nish the  trustees  with  a  statement  showing 
the  amount  of  the  net  earnings  and  income 
of  the  previous  fiscal  year  so  ascertained  and 
declared  to  be  applicable  to  the  Interest  on 
the  bonds  secured  by  this  mortgage,  and 
forthwith  give  public  notice  by  advertisement 
in  some  newspaper  published  in  each  of  the 
cities  of  New  Tork  and  Savannah  of  the 
rate  of  interest  determined  to  be  payable  on 
said  bonds  and  when  and  where  the  same 
will  be  paid,  and  In  default  of  the  notifica- 
tion of  the  trustees  by  the  requisite  number 
of  bondholders  as  hereinafter  provided,  such 
ascertainment  declared  by  the  board  of  di- 
rectors of  the  railway  company  shall  be  final 
and  conclusive  between   the  parties  hereto 
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and  upon  all  holders  of  bonds  secnred  here- 
by. If  the  trustees  shall  be  notified  In  writ- 
ing by  the  holders  of  bonds  to  the  amount  of 
one-third  of  the  amount  then  outstanding 
that  they  object  to  the  same  within  thirty 
days  after  the  same  shall  have  been  re- 
ceived by  the  trustee,  it  shall  be  the  duty  of 
the  said  trustee  forthwith  to  notify  the  rail- 
way company  of  such  objection.  And  the 
trustee  shall  hare  the  right  to  inspect  the 
books  of  the  railway  company  by  a  proper 
officer  of  said  trustee,  or  by  an  expert  ac- 
countant appointed  for  the  purpose  by  said 
trustee,  who  shall  be  paid  for  bis  services  by 
the  railway  company. 

"If  the  said  difference  for  any  rjeason  shall 
not  be  adjusted  by  agreement  between  the 
trustee  and  the  railway  company,  and  if  the 
trustee  be  called  upon  to  proceed  by  the  hold- 
ers of  one-third  of  the  amount  of  bonds  out- 
standing secured  by  this  mortgage,  who  shall 
also  have  duly  Indemnified  the  trustees  against 
all  liability  for  costs  and  expenses,  then,  in 
that  event  it  shall  be  lawful  for  and  the  duty 
of  the  trustee  to  file  a  bill  In  equity  against 
the  railway  company  In  any  court  of  com- 
petent jurisdiction  for  an  account  of  the  net 
earnings  and  income  nnder  the  provisions 
of  this  mortgage,  and.  If  It  shall  be  adjudg- 
ed in  such  action  tliat  there  are  such  net 
earnings  and  Income  available,  under  the 
terms  of  this  mortgage,  for  the  purpose  of 
paying  the  Interest  on  the  t>onds  secured  by 
this  mortgage  beyond  the  amount  declared 
in  the  statement  so  furnished  by  the  railway 
company,  then,  unless  the  railway  company 
shall  within,  three  months  after  such  ad- 
judication, pay  the  said  balance  of  the  net 
earnings  and  income  so  adjudged  to  be  avail- 
able by  way  of  interest  to  the  holders  of 
bonds  hereby  secured  not  exceeding  the  maxi- 
mum percentage  allowed  In  any  one  fiscal 
year,  such  nonpayment  shall  constitute  a 
default  In  the  payment  of  Interest,  for  which 
the  trustee  shall  be  authorized  to  proceed 
to  enforce  this  mortgage!  The  remedy  here- 
in provided  for  ascertaining  the  amount  of 
the  net  earnings,  in  case  of  dispute,  shall  be 
exclusive  of  all  other  proceedings,  action, 
iBults  and  demands  whatsoever."  Paragraph 
8  of  the  mortgage. 

The  railway  company  furnished  the  trus- 
tees of  each  series  with  a  statement  showing 
the  amount  of  the  net  earnings  and  income  of 
the  railway  company  for  the  fiscal  year  1907, 
in  which  It  was  declared  that  the  net  earn- 
ings and  income  applicable  to  the  payment 
of  interest  on  the  three  series  of  income  bonds 
were  of  a  sum  suQicIent  to  pay  6  per  cent  In- 
terest on  the  first  series,  3.729  per  cent  on 
the  second  series,  and  nothing  on  the  third 
series.  The  trustees  of  the  second  and  third 
series,  upon  Inspection  of  the  railway  com- 
pany's books,  differed  with  the  board  of  di- 
rectors of  the  railway  company  as  to  the 
amount  of  net  earnings  and  income  applica- 
ble to  the  interest  on  the  bonds,  and,  not  be- 
ing able  to  adjust  their  differences,  filed  their 


actions  against  the  railway  company  and  the 
Ocean  Steamship  Company,  and  the  directors 
of  each,  for  an  account  of  the  net  earnings 
and  Income  of  the  railway  company,  as  pro- 
vided in  the  mortgage.  The  defendants  an- 
swered, and  the  cases  were  consolidated  and 
referred  to  an  auditor.  The  auditor  reported 
substantially  in  favor  of  the  contentions  of 
the  trustees  as  alleged  In  their  petition,  and 
exceptions  of  law  and  fact  were  filed  there- 
to by  the  defendants.  The  court  sustained 
two  exceptions  ond  overruled  the  others, 
whereupon  the  defendants  sued  out  writs  of 
error  complaining  of  the  judgment  of  the 
court  overruling  their  exceptions,  and  the 
plaintiffs  by  cross-bill  of  exceptions  complain 
of  the  judgment  of  the  court  as  to  the  excep- 
tions which  were  sustained. 

Lawton  &  Cunningham  and  J.  R.  Lamar, 
for  plaintiffs  in  error.  Joline,  Larkin  &  Rath- 
bone,  Adams  &  Adams,  Wm.  N.  Cohen,  and 
Alfred  A.  Cook,  for  defendants  In  error. 

EVANS,  P.  3.  (after  stating  the  facts  as 
abpve).  In  its  last  analysis,  this  is  an  ac- 
tion to  recover  interest  which  the  second  and 
third  preference  Income  bondholders,  through 
their  respective  trustees,  claim  was  appli- 
cable to  such  purpose  from  the  Income  of 
the  railroad  company  for  the  fiscal  year  1907, 
according  to  the  contract  between  the  rail- 
way company  and  the  trustees,  as  contained 
in  the  bonds  and  the  mortgages  given  to 
secure  their  payment  As  the  bonds  and 
mortgages  of  the  two  series  of  income  bonds 
are  identical  in  form  and  terms,  and  only 
differ  in  giving  preference  in  payment  to  the 
second  over  the  third,  we  will  discuss  the 
questions  raised  as  if  there  were  but  one 
casa  Indeed,  the  two  cases  were  consolidat- 
ed and  tried  as  one  case  in  the  trial  court 
The  bond  and  mortgage  constitute  the  con- 
tract between  the  complaining  bondholders 
and  the  railway  company,  and  the  rights 
of  the  former  and  the  obligations  of  the 
latter  are  controlled  solely  by  a  construction 
of  the  contract  in  Its  application  to  the  is- 
sues made  by  the  pleadings. 

It  is  elementary  law  that  In  the  Interpre- 
tation of  written  contracts  courts  should 
dtligoitly  examine  the  wliole  instrument  to 
ascertain  the  intention  of  the  parties,  and, 
if  the  contract  is  not  ambiguous,  that  inten- 
tion must  be  found  within  the  four  comers 
of  the  instrument  The  mortgage  begins 
with  a  recital  that  the  mortgaging  railway 
company  is  possessed  of  all  the  charter  pow- 
ers of  the  old  Central  Railroad  &  Banking 
Company  of  Georgia  (which  corporation  for- 
merly owned  substantially  all  of  the  prop- 
erty mortgaged);  and  that  by  virtne  of  its 
charter  It  possessed  full  power  to  purchase, 
lease,  and  operate  other  lines  of  railroad, 
and  also  to  own  and  ran  steamboats  and 
vessels  to  facilitate  the  business  operations 
of  the  mortgagor;  and  that  in  pursuance 
of  such  powers  the  mortgagor,  besides  own- 
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Ing  the  main  branch  line  of  the  old  corpora- 
tion, had  contracted  for  and  purchased  addi- 
tional lines  described  In  the  mortgage.  It 
was  further  recited  that  It  was  necessary 
for  the  mortgagor  to  borrow  a  large  sum 
of  money  "which  Is  and  will  be  required  to 
purchase  and  pay  for  the  title  to  such  main 
line  of  railroad  and  branch,  and  to  pay  for 
all  other  railroads,  leaseholds,  ateamship 
stocks,  bonds,  and  other  properties  herein- 
before specified,"  and  to  execute  and  issue 
bonds  for  the  loans  and  to  secure  their  pay- 
ment "by  mortgages  upon  Its  railroads, 
stocks,  bonds,  property  and  franchises,  and 
the  Income  thereof."  It  was  further  recited 
that  the  board  of  directors,  with  the  unan- 
imous approval  of  the  stockholders,  were 
empowered  In  the  name  of  the  mortgagor  to 
execute  a  mortgage  on  all  railroads,  equip- 
ment, stock,  etc.,  to  secure  the  payment  of 
Income  bonds  for  a  stated  sum  "with  Inter- 
est thereon  at  the  rate  of  not  exceeding 
five  per  cent  In  any  one  fiscal  year  •  •  • 
only  out  of  the  net  Income  and  earnings  of 
Bucb  railroad  and  other  properties  available 
for  such  purpose  •  •  *  on  the  first  day 
of  October  In  each  year,  and  when  decla'red 
on  such  terms  as  are  provided  In  the  mort- 
gage securing  such  bonds."  A  form  of  the 
bonds  was  Incorporated  in  the  mortgage, 
which  contained  an  obligation  to  pay  the 
principal  of  the  bond  "with  Interest  there- 
on from  November  1,  1895,  at  a  rate  not  ex- 
ceeding five  per  cent.  In  any  one  fiscal  year 
•  *  •  on  October  1st  of  each  year  when 
declared  to  be  earned  and  due.  Such  inter- 
est is  noncumulative  and  shall  be  payable 
only  out  of  the  net  earnings  and  income  of 
the  said  railway  company  applicable  for  such 
purpose  when  and  as  the  same  shall  be  as- 
certained and  fixed  for  each  preceding  fiscal 
year  in  the  manner  and  upon  the  conditions 
provided  in  the  mortgage  securing  these  pres- 
ents." The  mortgage  recited  that  it  was 
executed  "to  secure  equally  the  payment  of 
the  principal  and  Interest  of  all  such  bonds 
at  any  time  outstanding  and  lawfully  Issued," 
and  covered  all  the  railroad,  estates,  rights, 
etc.,  as  described  therein  (subject  to  a  first 
mortgage  of  $7,000,000  upon  the  main  line; 
a  first  mortgage  of  $1,000,000  on  the  Mobile 
Division;  a  first  mortgage  of  $840,000  upon 
the  Macon  &  Northern  Division;  a  consoli- 
dated mortgage  of  $18,500,000;  and  first  In- 
come preference  mortgage  of  $4,000,000),  also 
all  future  acquired  lines  of  railroad  and  all 
"franchises,  properties,  real  or  personal, 
which  the  railway  company  may  or  shall 
hereafter  possess,  or  become  entitled  to  pos- 
sess, for  the  purpose  of  or  in  connection  with 
said  lines  of  railway,  or  any  branch  or  leas- 
ed or  separate  line,  "and  also  certain  stocks 
Including  19,950  shares  of  the  capital  stock 
of  the  Ocean  Steamship  Company  (which 
stock  was  in  possession  of  the  Central  Trust 
Company  and  held  by  it  under  the  terms  of 
a  prior  mortgage  executed  by  the  Central 
Railroad  &  Banking  Company  of  Georgia  to 


secure  outstanding  bonds),  and  2,800  shares 
of  preferred  stock  and  10  shares  of  common 
stock  of  the  Wrightsville  &  Tennille  Rail- 
road Company.  The  mortgage  contained 
many  other  provisions,  including  those  set 
out  In  the  statement  of  facta  and  noted -as 
paragraph  6  In  the  mortgage.  This  para- 
graph contains  a  carefully  prepared  enumera- 
tion of  items  to  be  employed  in  the  compu- 
tation of  net  earnings  and  income  applicable 
to  the  payment  of  Interest  on  the  Income 
bonds. 

One  of  the  main  points  of  difference  be- 
tween the  litigants  is  the  extent  of  the  lim- 
itation on  the  directors'  discretion  in  man- 
aging the  corporation  imposed  by  the  words 
"cost  of  repairs,  renewals,  and  reasonable 
betterments  to  the  railroad  equipment  and 
property  for  its  economical  and  efficient  op- 
eration." The  trustees  for  the  income  bond- 
holders insist  that  these  words  debar  the 
directors  of  the  railway  company  from  using 
its  Income  and  earnings  in  making  payment 
for  additions  or  permanent  betterments  to 
the  prejudice  of  the  Income  bondholders. 
The  railway  company  contends  that  the 
mortgage  is  not  a  contract  to  pay  interest, 
but  Is  a  contract  to  pay  the  principal  of  the 
bonds  absolutely  and  from  time  to  time  to 
use  for  the  payment  of  interest  (not  to 
exceed  5  per  cent)  available  funds  the  max- 
imum of  which  shall  be  measured  by  the 
net  income  of  the  railway  company  as  defin- 
ed In  the  mortgage;  that  the  various  pro- 
visions of  the  mortgage  amount  to  no  more 
than  an  agreement  to  pay  dividends  if  earn- 
ed, and  the  directors'  discretion  in  using  the 
earnings  of  the  company  was  not  intended 
to  be  so  curtailed  that  the  physical  properties 
could  not  be  expanded  and  developed  so  as 
to  meet  the  requirements  of  the  growth  of 
the  country,  the  increase  of  business,  the 
competition  of  new  roads ;  and  that  it  was 
not  intended  that  the  corporation  should  be 
fettered  in  the  preservation  of  Its  financial 
Independence  and  in  the  discharge  of  its 
obligations  to  the  public. 

EJvery  contract  possesses  its  own  individ- 
uality, which  must  be  observed  in  its  In- 
terpretation. When  these  income  bonds  were 
issued,  it  is  manifest  that  the  obligor  and 
the  obligee  regarded  it  to  their  mutual  ad- 
vantage to  enter  into  this  form  of  contract 
The  obligor  promised  to  pay  not  only  the 
principal  sum,  but  also  interest  thereon  at 
a  rate  not  exceeding  5  per  cent  In  any  one 
fiscal  year  when  declared  to  be  earned  and 
due  according  to  a  carefully  prepared  plan 
for  the  ascertainment  of  a  fund  out  of  which 
it  was  payable.  The  mortgage  unequivocally 
declares  that  It  was  executed  "to  secure 
equally  the  payment  of  the  principal  and  in- 
terest of  all  such  bonds."  The  issuance  of 
the  Income  bonds  was  something  more  than 
a  pledge  of  the  good  faith  of  the  corporation 
that  interest  was  to  be  paid  if  earned:  it 
amounted  to  something  more  than  an  agree- 
ment to  pay   di\'idends  if  dividends   were 
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earned.  It  was  a  solemn  convention  tbat 
the  directors  of  tbe  corporation  were  to  cast 
the  accounts  according  to  tbe  exhaastlTe  plan 
for  tbe  ascertainment  of  tbe  fand  out  of 
whlcb  interest  was  payable,  witb  tbe  privi- 
lege of  tbe  bondbolders  to  appeal  to  the 
courts  should  they  differ  with  tbe  directors 
In  the  computation.  To  contend  otherwise 
1b  to  denounce  as  senseless  and  inane  tbe 
elaborate  effort  of  skilled  financiers  to  ex- 
press their  contract  Involving  millions  of 
dollars.  When  tbe  corporation  contracted 
tbat  there  should  be  only  such  deductions 
from  gross  earnings  and  Income  as  were  enu- 
merated, it  placed  a  limitation  on  tbe  dis- 
cretion of  the  directors.  There  is  little.  If 
any,  dispute  as  to  the  meaning  of  any  of  tbe 
Items  of  deduction  except  as  to  what  charges 
may  properly  be  embraced  in  the  deduction 
of  "cost  of  repairs,  renewals,  and  reasonable 
betterments  to  the  railroad  equipment  and 
property  used  by  the  railroad  company  and 
proper  for  its  economical  and  efBclent  op- 
eration." This  phrase  is  not  of  doubtful 
meaning.  It  reflects  an  appreciation  of  tbe 
directors  as  to  their  duty  to  the  public  In 
tbe  operation  of  a  quasi  public  Institution, 
and  a  performance  of  that  duty  with  due 
regard  to  the  railroad  company's  creditors, 
whose  contract  of  indebtedness  Is  Integrated 
in  the  income  bond  and  mortgage.  A  rail- 
road company  owes  a  duty  to  serve  the  public 
efficiently,  but  It  owes  no  duty  to  tbe  public 
to  expand  and  enlarge  its  properties  into 
a  great  railroad  system  so  as  to  incur  new 
and  additional  burdens  and  obligations.  Tbe 
plain  Import  of  this  clause  Is  that  a  diver- 
sion of  income  to  the  enlargement  of  physical 
properties  beyond  Its  doty  to  give  efficient 
service  to  the  public  shall  not  be  permitted 
to  the  destruction  of  the  fund  from  which  in- 
terest is  payable.  Relatively  to  stockholders, 
directors  have  a  broad  discretion  In  the  ap- 
plication of  Income  to  tbe  improvement  of 
the  corporate  property,  Instead  of  appor- 
tioning some  of  it  to  dividends.  But  an  in- 
come bondholder,  whose  interest  is  only  pay- 
able from  the  net  Income  of  tbe  year  in 
which  .the  interest  accrues,  occupies  a  more 
favored  position  than  that  of  a  stockholder. 
A  diversion  of  net  Income  to  betterments  and 
expansion  of  the  physical  properties  to  the 
withholding  of  an  annual  dividend  does  not 
mean  a  loss  of  it  to  the  stockholder,  as  tbe 
stockholder  Indirectly  gets  the  dividend  in 
tbe  presently  enhanced  value  of  bis  stock. 
The  bondholder  whose  right  to  Interest  Is 
immediate,  which  interest  is  forever  lost  if 
not  paid  from  tbe  income  of  the  year  In 
which  the  interest  accrues,  derives  no  pres- 
ent benefit  from  tbe  diversion  of  income  to 
betterments,  but  sustains  a  loss,  so  far  as 
Interest  is  concerned,  which  can  never  be 
recouped.  Even  If  the  payment  of  the  prin- 
cipal of  bis  debt  is  better  assured  by  suc- 
cessive diversions  of  Income,  tbe  Interest 
if  not  paid,  is  forever  lost.  And  then,  too,  a 
bond  payable  50  years  hence  has  practically 


no  commercial  value  unless  there  Is  some 
assurance  of  Interest  x>endlng  Its  maturity. 
All  this  spedflcation  of  detail  could  have  no 
other  significance  than  that  it  was  intended 
to  be  a  definitive  check  on  the  discretion  of 
tbe  directors  in  the  management  of  the  com- 
pany's affairs.  The  disposition  of  the  net 
income  Is  not  to  be  governed  by  the  broad 
discretion  of  the  directors,  but  by  tbe  terms 
of  the  bonds  and  the  mortgage  securing  their 
payment  8  Cook  on  Corporations,  {  773; 
Mackintosh  v.  F.  &  R.  M.  R.  R.  Co.  (C.  C.) 
34  Fed.  682;  Spies  v.  Chicago  &  K  I.  R. 
R.  Co.  (C.  C)  40  Fed.  38,  6  U  R.  A.  665. 

The  term  "bettermoit"  Is  very  elastic. 
Courts,  lexicographers,  and  financiers  recog- 
nize it  as  such,  and  this  record  abounds  with 
Illustrations  and  definitions  showing  tbe  ex- 
pansive scope  which  has  been  given  to  the 
word.  If  there  were  no  income  bonds  stand- 
ing in  the  way,  and  only  stod^olders  were 
concerned,  betterments  might  be  extended 
to  embrace  not  only  a  multitude  of  improve- 
ments, but  also  additions  to  and  enlargement 
of  tbe  physical  properties  of  the  corporation. 
Tbe  eighth  paragraph  of  the  mortgage,  how- 
ever, narrows  tbe  meaning  of  bettermenta 
The  betterments  which  are  authorized  are 
such  as  better  or  benefit  the  equipment  (rail- 
road equipment)  and  other  property  used  In 
the  operation  of  the  railroad  company.  They 
must  be  reasonable.  They  must  be  proper 
for  the  economical  and  efficient  operation  of 
the  railroad  company.  This  last  expression 
is  the  open  sesame  which  reveals  the  mean- 
ing to  be  given  the  word  "betterments"  as 
used  In  the  mortgage.  Tbe  railroad  com- 
pany must  be  kept  In  a  state  of  efficiency 
with  regard  to  its  public  duties ;  but  the  ex- 
penditures for  equipment  must  not  be  so  lav- 
ish In  extent  and  character  as  to  destroy  tbe 
Income  bondholder's  chance  for  interest  The 
equipment  Is  to  be  bettered  In  an  economical 
way;  the  limitation,  on  the  one  hand,  be- 
ing the  rights  of  the  public,  and,  on  tbe  oth- 
er, the  rights  of  creditors. 

But  we  do  not  think  that  the  betterment 
of  the  equipment  and  the  property  used  by 
the  railroad  company  is  necessarily  limited 
to  repairs  and  renewals.  A  renewal  Is  but 
a  replacement  and,  if  nothing  more  was  in- 
tended than  a  substitution  or  a  reproduction 
of  the  old  equipment,  it  would  have  been 
idle  to  specify  reasonable  betterments  as  an 
item  of  deduction.  To  Illustrate:  This  com- 
pany Is  tbe  successor  of  another  corporation, 
which  had  operated  this  railroad  system  for 
more  than  half  a  century.  The  present  cor- 
poration began  business  with  an  old  equip- 
ment Suppose,  in  the  matter  of  the  improve- 
ment of  the  Savannah  shop,  a  modem  trip 
hammer  was  supplied  to  take  the  place  of 
the  old  effete  method  employed  before  the 
trip  hammer  came  into  use.  Shall  it  be  said 
tbat  tbe  company  must  be  chained  dowii 
to  old,  obsolete,  and  inefficient  machinery, 
in  its  repair  shop,  and  forbidden  to  use  its 
income  in  economically  providing  Itself  with 
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modern  appliances?  We  think  not  Again, 
we  do  not  think  it  was  Intended  that  the 
locomotive  or  car  of  20  years  ago,  which  has 
become  worthless  from  use,  must  be  dupli- 
cated, but  rather  that  the  new  equipment 
should  be  adapted  to  the  "economical  and  ef- 
ficient operation  of  the  railroad  company." 
If  the  business  of  the  company  demanded  an 
increase  of  equipment,  such  equipment — as 
is  proper  to  economically  operate  the  rail- 
road compatible  with  efficient  public  service — 
would  be  a  reasonable  betterment,  notwith- 
standing In  a  technical  sense  it  might  also 
be  an  addition. 

In  the  operation  of  a  railroad  company, 
the  purchaise  of  new  equipment  cannot  be 
postponed  until  that  which  It  is  intended  to 
supplant  has  become  absolutely  unfit  for  use. 
Efficient  service  cannot  be  rendered  in  this 
manner.  Locomotives  and  cars  are  not  sold 
like  merchandise  from  the  shelf.  They  are 
ordered  in  advance  of  the  time  they  will 
be  needed,  and  it  may  be  that  at  the  time 
the  order  is  placed,  or  at  the  time  the  equip- 
ment is  delivered,  the  railway  company  may 
not  have  sufficient  money  on  hand  with 
which  to  pay  for  them.  Still  the  company 
is  under  a  duty  to  immediately  render  ef- 
ficient service  to  the  public,  and.  If  new 
equipment  is  necessary  for  this  purpose,  and 
can  be  purchased  with  equipment  notes,  there 
is  nothing  in  the  eighth  paragraph  which 
forbids  such  a  transaction.  The  provision 
for  the  payment  of  interest  on  equipment 
notes  from  earnings  does  not  exclude  the 
payment  of  the  principal.  It  would  rather 
seem  that  this  provision  was  inserted  to 
avoid  any  complication  as  to  the  payment 
of  Interest  on  purchases  for  equipment,  prop- 
er for  the  economical  and  efficient  operation 
of  the  railroad  company,  and  authorized  un- 
der paragraph  8  to  be  charged  against  gross 
earnings  and  Income. 

We  do  not  think  that  the  cases  of  Day  v. 
Ogdensburg  &  Lake  Cbamplaln  R.  B,  Co., 
107  N.  T.  129,  13  N.  E.  7C5,  Thomas  v.  N. 
Y.  &  0.  L.  Ry.  Co.,  139  N.  Y.  163,  34  N.  E. 
877,  and  Union  Pacific  E.  B.  Co.  v.  U.  S., 
09  U.  S.  420,  25  L.  Ed.  274,  are  opposed  to  the 
proposition  that  any  limitations  upon  the 
general  powers  of  directors  intended  to  de- 
fine the  boundaries  of  their  discretion  should 
be  given  due  effect  In  the  Day  Case  the 
interest,  even  when  ascertained,  was  not  se- 
cured by  the  mortgage;  it  was  payable  from 
"the  net  earnings  of  the  railroad  and  other 
property  of  the  company  for  each  period, 
after  satisfying  the  expenses  of  operating 
and  maintaining  the  same,  with  all  taxes, 
assessments  and  floating  Indebtedness  and 
the  Interest  on  all  liens,  charges,  incumbranc- 
es and  other  indebtedness.*'  The  court  held 
that  the  income  bondholders,  so  far  as  their 
claim  to  Interest  was  concerned,  were  simple 
contract  creditors  having  a  debt  against  the 
corporation,  but  no  lien  by  mortgage,  and 
with  no  other  right  than  to  have  it  paid  out 


of  the  net  earnings  as  determined  by  the 
board  of  directors  at  the  expiration  of  each 
interest  period,  and  that  no  limitation  was 
placed  on  the  directors'  discretion  In  deter- 
mining what  expenditures  were  properly 
chargeable  against  income,  and  that  the  con- 
tract was  but  an  agreement  to  pay  dividends 
as  dividends  were  earned.  The  contract  In 
the  case  at  bar  is  vitally  different  from  the 
contract  of  the  Income  bondholders  in  the 
Day  Case.  Here  the  mortgage  was  given 
to  secure  interest  equally  with  the  principal, 
and  only  such  expenditures  as  were  enumer- 
ated were  allowable,  and  the  contract  to  pay 
interest  is  more  than  an  agreement  to  pay 
dividends  if  dividends  are  earned;  and  there 
is  a  clearly  defined  limitation  that  only  bet- 
terments of  a  particular  nature  shall  be 
chargeable  against  gross  earnings  and  In- 
come, with  a  contractual  right  of  appeal  to 
the  courts  in  case  of  differences  between  the 
corporation  and  the  trustees  of  the  bond- 
holders in  the  concrete  application  of  this 
limitation.  These  features  are  conspicuous- 
ly absent  in  the  contract  In  the  Day  Case. 
The  contract  in  the  Thomas  Case  is  similar 
to  that  in  the  Day  Case  and  the  decision 
was  controlled  by  It 

In  the  Union  Pacific  case.  Congress  had 
passed  an  act  In  aid  of  the  construction  of  a 
railroad  and  telegraph  line  from  the  Mis- 
souri river  to  the  Pacific  Ocean,  so  as  to  se- 
cure to  the  government  the  use  of  the  same 
for  postal,  military,  and  other  purposes.  The 
act  provided  for  the  issue  of  bonds  to  the 
Union  Pacific  Railway  Company,  and  oth- 
er railroad  companies,  from  time  to  time, 
as  successive  sections  of  their  roads  should 
be  completed,  and  .required  the  companies 
to  perform  all  government  transportation  of 
mall,  troops,  etc.,  and  to  credit  the  compensa- 
tion therefor  upon  the  government  loan.  The 
bonds  were  issued  conformably  to  the  terms 
of  the  act  which  provided  that  "after  such 
road  is  completed,  until  said  bonds  and  in- 
terest are  paid,  at  least  five  per  cent  of  the 
net  earnings  of  said  road  shall  also  be  an- 
nually applied  to  the  payment  thereof."  In 
computing  the  net  earnings,  the  railroad 
charged  to  operating  expenses  certain  im- 
provements, and  one  of  the  questions  was 
as  to  the  propriety  of  taking  the  value  of 
such  Improvements  from  the  gross  earnings 
in  arriving  at  the  net  earnings.  After  for- 
mulating and  discussing  the  general  rule  for 
the  ascertainment  of  net  earings,  the  court 
was  of  the  opinion  that  the  special  facts  of 
the  case  placed  the  government  as  a  bond- 
holder on  the  same  plane  as  a  stockholder, 
and  said,  on  page  421  of  99  U.  S.  (25  L.  Ed. 
274):  "We  think  that  the  true  Interest  of 
the  government  In  this  case  Is  the  same  as 
that  of  a  stockholder,  and  will  be  subserved 
by  encouraging  a  liberal  application  of  the 
earnings  to  the  improvement  of.  the  works. 
It  is  better  for  the  ultimate  security  of  the 
government  In  reference  to  the  payment  of 
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its  loan,  as  well  as  for  the  service  wbich  It 
may  require  in  the  transixirtatlon  of  its  prop- 
erty and  mails,  that  a  hundred  dollars  should 
be  spent  in  Improving  the  works,  than  that 
it  should  receive  five  dollars  towards  the 
payment  of  its  subsidy.  If  the  5  per  cent 
of  net  earnings  demandable  from  the  com- 
pany amounted  to  a  new  Indebtedness,  not 
due  before,  like  a  rent  accruing  upon  a  lease, 
a  more  rigid  rulemiight  be  Insisted  npop. 
But  it  is  not  so;  the  amount  of  the  indebt- 
edness is  fixed  and  unchangeable.  The 
amount  of  the  5  per  cent,  and  the  receipt 
at  one  time  or  another  Is  simply  a  question 
of  earlier  or  later  payment  of  a  debt  already 
fixed  in  amount.  If  the  employment  of  any 
earnings  of  the  road  in  making  improvements 
lessens  the  amount  of  net  earnings,  the  gov- 
ernment loses  nothing  thereby.  The  only 
result  is  that  a  less  amount  is  presently  paid 
on  its  debt,  whilst  the  general  security  for 
the  whole  debt  is  largely  increased."  The 
rationale  of  the  principle  upon  which  the 
case  was  decided  is  manifest  The  reason- 
ing clearly  differentiates  it  from  the  case  of 
a  bondholder  whose  right  to  interest  is  im- 
mediate, where  the  interest  is  forever  lost 
if  not  paid  from  the  net  earnings  of  the 
year  in  which  it  accrues,  and  whose  bond 
contains  no  covenants  creating  obligations 
relating  to  duties  wholly  apart  from  those 
ordinarily  appertaining  to  debtor  and  credi- 
tor; nor  any  covenant  Implying  a  prime 
necessity  to  the  bondholder  that  the  railroad 
company  should  be  tn  physical  condition  to 
comply  with  such  covenanta  In  the  case 
just  cited  the  government  was  i>erbaps  more 
interested  In  building  up  the  physical  proper- 
ties of  the  railway  company,  so  as  to  afford 
prompt  transportation  of  mail  and  troops, 
than  it  was  in  the  collection  of  its  debt. 
The  government  was  both  benefactor  of  the 
road  and  a  creditor,  and  "the  interest  of  the 
government  in  the  improvement  of  the  road 
was  even  greater  than  that  of  a  stockholder." 
111.  Cent  R.  R.  v.  Inter.  C.  C,  206  U.  S. 
463,  27  Sup.  Ct  700,  51  L.  Ed.  112a 

We  do  not  think  that  the  principle  of 
these  cases  militates  against  our  conclusion 
that,  under  the  contract  in  the  case  at  bar, 
the  holders  of  the  income  bonds  are  entitled 
to  have  the  interest  paid,  not  exceeding  5 
per  cent,  from  the  funds  produced  by  net 
income,  calculated  as  provided  in  the  eighth 
paragraph  of. the  mortgage;  and  that  the 
discretion  of  the  directors  as  to  the  applica- 
tion of  any  part  of  the  earnings  and  income 
towards  betterments,  additions,  or  enlarge- 
ments is  controlled  by  the  contract;  and  that 
the  Income  bondholders  have  the  right  to  de- 
mand the  payment  of  their  interest  from  the 
net  income  of  each  year,  computable  accord- 
ing to  the  contract  method. 

We  win  now  proceed  to  apply  these  prin- 
ciples to  the  speclflc  findings  of  the  auditor, 
to  which  exceptions  were  made,  and  over- 
ruled by  the  court 


Albany  and  Qnlncy  Survey ;  Extra  Tard 
Space,  etc. 

The  sum  of  $6,894.44  was  cliarged  to  op- 
erating expenses.  Of  this  sum  |4,869.44  rep- 
resents the  cost  of  a  survey  for  a  line  of 
railroad  from  Albany,  Oa.,  to  Quincy,  Fla. 
It  was  thought  by  the  directors  that  it  was 
necessary  to  build  a  railroad  between  these 
points  to  prevent  the  construction  of  a  rival 
road  calculated  to  seriously  Impair  the  busi- 
ness of  the  company.  A  railroad  company 
called  the  Georgia  Central  &  Gulf  Railroad 
Company  was  chartered  to  build  this  road, 
but  was  never  organized,  and  the  project 
was  abandoned.  The  auditor  reported  that 
if  this  railroad  liad  been  constructed,  it 
would  have  formed  a  part  of  the  amount 
paid  for  construction,  and  would  have  been 
a  capital  charge;  as  it  was,  nothing  was  done 
towards  the  construction  of  the  railroad, 
and  the  survey,  therefore,  appears  to  have 
been,  and  was  considered,  an  expense  which 
drove  off  a  competitor  and  helped  the  business 
of  the  company.  Two  thousand  dollars  were 
spent  In  the  fiscal  year  1906,  and  the  auditor 
disallowed  this  sum;  but  the  remainder  of 
the  item,  to  wit  $2,869.44,  the  auditor  al- 
lowed as  an  expense  of  operation.  The  oth- 
er Items  complained  of,  representing  $2,026, 
were  paid,  in  the  enlargement  of  the  yard 
at  Savannah,  to  a  nearby  land  proprietor, 
who,  because  of  this  enlargement  vvas  dam- 
aged by  the  shutting  up  of  his  right  of  way, 
and  thereby  his  access  was  cut  off;  and  for 
the  purchase  of  land.  The  auditor  reported 
that  the  sum  paid  for  damages  resulting 
from  the  enlargement  of  the  yard  and  for 
the  purchase  of  Jand  were  not  chargeable 
against  operating  expenses.  We  think  the 
money  devoted  to  the  payment  of  consequen- 
tial damages,  as  well  as  yard  enlargement 
is  not  a  proper  charge  against  Income.  Nor 
do  we  think  that  the  expenses  incurred  in 
making  a  survey  for  a  new  road,  never  built 
chargeable  to  operating  expenses. 

Wrightsville  and  Tennllle  Dividend. 

The  railway  company  received  during  the 
fiscal  year  1907  the  sum  of  $10,405  as  divi- 
dends upon  the  stock  of  the  Wrightsville  & 
Tennllle  Railroad  Company  owned  by  it 
The  railway  company  did  not  include  this 
amount  in  the  income  of  the  company  for 
that  fiscal  year.  It  appeared  that  the  rail- 
way company  purchased  this  stock  for  the 
sum  of  $104,050,  and  that  at  June  30,  1905, 
by  successive  application  of  dividends  to  the 
purchase  money  for  tfie  years  prior,  these 
shares  of  stock  had  been  written  down  on 
the  books  of  the  railway  company  to'  a  valu- 
ation of  $13,952.14.  In  October,  1905,  the 
railway  company  purchased  the  stocks  and 
bonds  of  the  Lafayette  Railroad  Company  in 
the  state  of  Alabama  for  the  sum  of  $71,750. 
Instead  of  charging  this  purchase  of  thv 
stock  of  this  railroad  to  capital  or  surplus 
account   the  railway  company  marked  up 
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the  valuation  of  the  Wrightsvllle  &  Tennillc 
stock  by  adding  thereto  this  purchase  of  the 
Lafayette  railroad  securities,  and  also  add- 
ed the  value  of  some  real  estate  In  Lafayette. 
Ala.,  which  went  with  the  purchase.  After 
October,  1906,  as  further  dividends  were  de- 
clared on  the  Wrightsvllle  &  TennlUe  stock, 
they  were  applied  as  credits  against  this 
purchase  of  the  securities  and  real  estate  of 
the  Lafayette  railroad.  The  auditor  found 
that  the  railway  company  got  practically 
nothli]g  for  this  purchase,  except  that  the 
I^afayette  railroad  was  a  competing  road, 
and  it  was  gotten  out  of  the  way.  He  found 
further  that  none  of  the  deduction  stated  In 
the  eighth  paragraph  of  the  mortgage  could 
cover  this  amount  of  money  paid  out  for 
this  property  in  Alabama,  and  that  the  div- 
idend of  510,405  received  from  the  Wrights- 
vllle &  TennlUe  stock  was  erroneously  ap- 
plied by  the  railway  company  towards  the 
purchase  of  the  Lafayette  property,  and 
should  be  charged  back  and  placed  with  the 
income  of  the  railway  company  for  the  year 
1907,  thus  increasing  the  amount  of  the  gross 
income.  Paragraph  8  of  the  mortgage  pro- 
vides that  net  earnings  shall  be  ascertained 
by  deducting  from  the  gross  earnings  and 
income  the  railway  company's  system  for 
each  fiscal  year  certain  specifled  Items.  The 
dividend  from  the  Wrightsvllle  &  Tennllle 
Railroad  stock  when  received  by  the  company 
was  a  part  of  Its  income,  and  the  charges 
against  that  income  were  not  embraced  in 
the  specified  items  of  deduction. 

Upper  Gahaba  Reserve. 

During  the  year  1905-06  the  railway  com- 
pany acquired  by  purchase  and  construction 
coal  lands  (subject  to  lease),  and  about  12 
miles  of  railroad  in  St  Clair  county,  Ala. 
Having  no  available  funds,  it  borrowed  the 
money  by  the  issuance  of  $000,000  serial 
bonds.  In  lfi07  the  sum  of  $25,109.95  was  re- 
served out  of  the  income  of  that  year  as  a 
payment  towards  the  retirement  of  this  bond 
issue.  Section  8  of  the  mortgage  did  not  au- 
thorize the  application  of  any  part  of  its 
Income  to  a  capital  charge.  The  purchase  of 
coal  lands  and  several  miles  of  railroad  is  a 
capital  charge,  and  should  be  paid  from  the 
other  resources  of  the  company. 

Lumber  Reserve. 

In  the  luring  of  1903  the  railroad  com- 
panies in  the  Southeastern  Freight  Asso- 
ciation territory  made  an  advance  in  rates 
on  yellow  pine  lumber  of  two  cents  per  hun- 
dred pounds  to  points  beyond  the  Ohio  riv- 
er. Certain  lumber  manufacturers  filed  a 
bill  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia  to  en- 
join this  advance  In  lumber  rates.  The  Cen- 
tral of  Georgia  Railway  Company  was  a 
party  to  this  litigation.  The  litigation  ter- 
minated by  a  decision  of  the  Supreme  Court 
of  the  United  States  on  May  27,  1907,  ad- 


versely to  the  railway  companies,  and  they 
were  required  to  refund  this  overcharge. 
The  traffic  department  of  the  Central  of 
Georgia  Railway  Company  estimated  that 
$150,000  was  this  company's  proportion  of 
the  overcharge,  and  this  sum  was  deducted 
biy  the  railway  company  from  its  June  earn- 
ings In  1907,  and  held  as  a  reserve  with 
which  to  pay  In  the  future  all  claims  al* 
lowed  against  the  raflway  company  for  a 
recovery  of  this  excess  rate.  The  auditor 
found  that  during  the  fiscal  year  1907  the 
railway  company  received  as  a  part  of  ita 
gross  earnings  $50,000  from  the  exceeaive 
freight  rate  on  lumber,  and  that.  Inasmuch 
as  the  gross  earnings  of  1907  were  swelled 
by  the  sum  of  $50,000  from  this  illegal 
source,  the  company  should  deduct  that  sum 
from  the  gross  earnings  and  hold  it  In  re- 
serve; but  that  the  remainder,  $100,000, 
should  not  be  reserved  out  of  the  gross 
earnings  of  1907  because  each  fiscal  year 
stands  to  Itself,  and  that  this  sum  of  $100,- 
000  was  reflected  In  the  surplus  account  of 
the  railroad  company,  which  on  June  30^ 
1907,  amounted  to  $536,707.54.  Accordingly, 
the  auditor  found  that  the  sum  of  $100,000 
of  this  reserve  does  not  belong  to  the  ac- 
counting of  1907,  and  is  not  to  be  deducted 
from  the  gross  earnings  of  that  year.  We 
concur  with  the  auditor  upon  this  finding. 

Payment   of    Equipment  Trust  Obligatlona 

The  railway  company  paid  out  and  re- 
served for  the  year  1907  the  sum  of  $704,- 
170.49  for  the  retirement  of  equipment  trust 
notes.  The  auditor  found  as  a  matter  of 
law  that  the  railway  company  was  author- 
ized to  buy  equipment  to  replace  the  old 
equipment,  but  was  not  authorized  under 
section  8  of  the  mortgage  to  make  additiona 
to  equipment  Accordingly,  the  auditor  as- 
certained from  the  evidence  tliat  the  equip- 
ment had  depreciated  $464,060.72;  and  the 
difference  between  these  two  sums,  1.  &, 
$240,109.77,  the  auditor  found  was  an  over- 
charge in  making  payment  of,  or  reserva- 
tion for,  the  retirement  of  equipment  trust 
obligations  for  1907.  The  auditor  reported 
that  no  part  of  this  sum  which  he  found  to 
be  an  overcharge  could  be  considered  as  a 
reasonable  betterment  to  equipment  as,  un< 
der  his  construction  of  clause  8  of  the  mort- 
gage, reasonable  betterments  did  not  Include 
any  additions  to  the  railroad  equipment  As 
we  have  already  i>ointed  out,  we  differ  with 
the  auditor  in  this  respect  If  the  equip- 
ment represented  by  the  equipment  trust 
notes  was  equipment  authorized  by  the  mort- 
gage— that  Is,  if  that  part  of  the  equipment 
in  excess  of  replacement  was  reasonable  and 
proper  to  the  economical  and  efficient  opera* 
tion  of  the  railroad  at  the  time  it  was  pur- 
chased — It  would  have  been  allowable ;  and 
this  was  a  question  of  fact  for  the  auditor 
to  determine. 
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Kew  Power  Plant  and  Other  Items. 

The  i>ower  plant  In  the  Savannah  shops 
had  become  Inadequate  and  practically  worn 
oat  from  service  since  18S5,  and  was  dis- 
placed, and  a  new  electrical  power  plant 
was  installed.  The  railway  company  offi- 
cials estimated  that  to  have  replaced  the  old 
plant  with  new  machinery  would  have  en- 
tailed a  charge  of  $6,000.  The  new  plant 
cost  $38,490.81,  and  the  auditor  found  that 
it  was  in  no  sense  a  replacement  of  the  old, 
but  was  a  distinct  addition,  and  not  a  bet- 
terment in  contemplation  of  paragraph  8  of 
the  mortgage.  Accordingly,  he  disallowed 
the  expense  of  the  erection  of  the  new  pow- 
er plant,  less  the  i^tt,00O,  as  a  deduction  from 
Income.  The  other  items  included  11  ca- 
booses built  in  the  company's  shop,  50  bal- 
last cars,  and  the  cost  of  a  new  steel  ham- 
mer. This  installation  of  machinery  for 
transmitting  "^electrical  power  to  the  tools 
nsed  in  the  Savannah  shops,  instead  of  re- 
newing the  old  steel  plant,  would  be  a  bet- 
terment of  the  property  Used  by  the  rail- 
way company,  if  the  same  was  reasonable 
and  proper  for  the  economical  and  efficient 
operation  of  the  road.  It  was  a  question 
of  fact  whether  these  items  were  properly 
comprehended  as  "betterments"  under  the 
definition  we  have  given  to  this  term  as 
osed  in  the  mortgage. 

It  was  alleged  In  the  petition  that  the  net 
earnings  and  income  of  the  Ocean  Steam- 
ship Company  for  the  fiscal  year  ending 
June  30,  1007,  had  been  received  by  the  rail- 
way company;  that  the  directors  of  the 
steamship  company  were  elected,  controlled 
by,  and  followed  Implicitly  the  directors  of 
the  railway  company,  who  control  the  pol- 
icy and  actions  of  ttie  steamship  company 
direct,  and  control  the  bookkeeping  and  ac- 
counts of  the  steamship  company,  and  have 
and  ezerdse  possession  and  control  of  its 
properties,  assets,  and  franchises,  and  that 
the  net  earnings  and  Income. of  the  steam- 
ship company  for  the  fiscal  year  ending 
June  30,  1907,  are  in  fact  and  in  substance 
the  net*  earnings  and  Income  of  the  railway 
company,  applicable  under  the  terms  of  the 
mortgage  to  the  payment  of  interest  upon 
the  bonds  secured  thereby.  The  steamship 
company  and  the  railway  company  set  up 
In  their  respective  answers  that  they  were 
separate  and  distinct  corporations,  each  gov- 
erned by  its  own  board  of  directors;  that 
the  board  of  directors  of  the  Ocean  Steam- 
ship Company  had  the  right,  in  their  dis- 
cretion, to  say  whether  or  not  In  1907  a 
dividend  should  have  been  declared  on  the 
stock,  and,  having  declared  no  dividend, 
there  is  nothing  to  be  added  to  the  Income 
of  the  railway  company  from  this  source. 
The  auditor  found  that  the  railway  com- 
pany bad  received  as  net  earnings  and  in- 
come of  the  Ocean  Steamship  Company  the 
oum  of  $543,399.22,  which  should  have  been 
included  in  the  income  account  of  the  rail- 
way company.    The  court  overruled  the  ex- 


ceptions of  the  steamship  and  railway  com- 
panies to  this  finding  of  the  auditor. 

Every  corporation  Is  a  distinct  legal  enti- 
ty and,  as  such,  owns  the  property  belonging 
to  it  Its  stockholders  are  interested  in  its 
property  to  the  extent  of  naming  directors 
who  shall  manage  Its  afTalrs  and  property, 
and  in  defining  their  powers,  etc.,  but  they 
are  not  owners  of  the  corporate  property. 
A  corporation  may  have  many  stockholders, 
or  it  may  have  only  one,  and  that  one  may 
be  a  corporation.  A  corporation  owning  all 
the  stock  in  another  corporation  Is  a  legal 
entity,  separate  and  distinct  from  the  corpo- 
ration whose  stock  it  owns.  Exchange  Bank 
V.  Macon  Co.,  97  6a.  1,  25  S.  E.  326,  33  IL. 
R.  A.  800.  A  sole  stockholder  is  not  enti- 
tled to  demand  the  profits  of  the  corpora- 
tion until  they  have  been  set  aside  and  or- 
dered by  the  directors  to  be  paid.  The  usu- 
al and  proper  way  to  approprLite  corporate 
profits  to  stockholders  Is  by  declaring  a  divi- 
dend ;  but  there  may  be  a  division  of  profits 
among  stockholders  without  the  formality  of 
declaring  a  dividend.  Such  division  of  prof- 
its Is  the  equivalent  of  a  dividend.  2  Cook 
on  Corporations,  S  534.  Where  the  profits  of 
a  corporation  are  actually  distributed  among 
the  stockholders  by  virtue  of  an  agreement 
of  all  the  stoclUiolders,  such  distribution 
amounts  to  a  mere  division  of  the  profits, 
and,  as  between  them,  it  is  good,  and  may 
not  be  attacked  where  the  act'  does  not*  im- 
pair the  rights  of  third  persons.  Groh's 
Sons  V.  Groh,  80  App.  Dlv.  91,  80  N.  Y.  Supp. 
438.  If  the  governing  board  of  a  corpora- 
tion turns  over  its  profits  to  the  corpora- 
tion's only  stockholder  without  liability  to 
account,  this  would  be  the  equivalent  of  de- 
claring a  dividend.  In  effect,  the  auditor 
found  that  the  facts  adduced  on  the  hearing 
Justified  the  conclusion  that  the  steamship 
company  had  turned  over  to  the  railway 
company  all  of  Its  profits  earned  during  the 
fiscal  year  1907,  and  that,  notwithstanding 
no  formal  dividend  was  declared,  the  rail- 
way coifapany,  with  the  assets  of  the  steam- 
ship company,  received  such  profits  as  in- 
come from  the  stock,  and  such  income  should 
be  considered  in  determining  and  ascertain- 
ing the  fimd  available  to  pay  the  Interest 
on  the  Income  bonds.  Some  of  the  salient 
facts  established  by  the  evidence  upon  which 
the  auditor  based  his  conclusion  will  be  stat- 
ed, after  a  brief  reference  to  the  organiza- 
tion of  the  steamship  company,  its  relation 
to  the  old  Central  Railroad  &  Banking  Com- 
pany, and  the  purchase  of  Its  stock  by  the 
Central  of  Georgia  Railway  Company.  In 
1874  the  president  of  Central  Railroad  dc 
Banking  Company  issued  a  circular  to  its 
stockholders,  stating  that  the  steamship  com- 
pany had  been  incorporated  to  operate  the 
vessels  which  had  theretofore  been  operated 
by  the  railroad  company,  and  gave  as  a  rea- 
son for  obtaining  this  act  of  incorporation 
that  It  was  doubtful  whether  the  railroad 
company  had  the  charter  power  to  own  and 
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operate  steamshlpe.  He  further  stated  that, 
to  avoid  all  unnecessary  exi)en8es,  "as  well 
as  to  continue  the  management  of  the  prop- 
erty transferred  (the  vessels)  substantially  In 
the  hands  of  your  directors,  the  directors  of 
the  steamship  company  were  selected  from 
the  directors  of  the  railroad  company."  Aft- 
er outlining  the  relation  of  the  railroad  com- 
pany to  the  steamship  company,  he  summed 
up  the  whole  matter  as  follows:  "Thus  it 
will  be  seen  that  your  company  is  yet,  for 
all  practical  purposes,  the  virtual  owner  of 
all  the  property  which  has  been  transferred 
to  the  Ocean  Steamship  Company."  From 
the  date  of  its  birth  the  steamship  company 
seems  to  have  been  absolutely  dominated  by 
the  Central  Railroad  &  Banking  Company 
until  that  corporation  passed  into  the  pos- 
session and  control  of  a  receiver. 

In  1895  the  Central  of  Georgia  Railway 
Company  was  chartered  and  organized.  It 
purchased  all  the  stock  of  the  steamship 
company,  subject  to  an  existing  mortgage. 
In  one  of  Its  mortgages  the  railway  compa- 
ny covenanted  that  it  will  not  permit  any 
increase  of  the  capital  stock  of  the  steam- 
ship company,  or  the  creation  of  any  indebt- 
edness by  the  steamship  company  for  money 
borrowed,  or  the  issue  of  any  bonds  by  the 
steamship  company,  or  the  creation  of  any 
lien  upon  the  property  of  the  steamship  com- 
pany, unless  effective  provisions  be  made  so 
that  the  evidence  of  such  Indebtedness  and 
aU  bonds,  any  such  liens,  and  all  additional 
shares  of  the  stock  shall  immediately  upon 
their  creation  and  Issue  be  pledged  by  the 
railway  company  under  its  mortgage  to  be 
held  subject  to  all  the  trusts  thereof.  "The 
railway  company  further  covenanted  that  it 
will  not  permit  the  steamship  company  to 
sell  or  otherwise  dispose  of  its  property,  or 
lease  the  same,  except  to  the  railway  com- 
pany or  to  some  other  company  of  whose 
capital  stock  not  less  than  90  per  cent,  shall 
be  then  held  by  the  railway  company  and 
pledged  under  Its  mortgage.  After  its  pur- 
chase of  the  stock  of  the  steamship  company, 
the  railway  company  pursued  substantially 
the  same  general  policy  of  its  predecessor 
in  title  in  its  relation  to  the  steamship  com- 
pany. The  net  earnings  of  the  steamship 
company  during  the  years  1896  and  1897 
were  paid  in  a  lump  sum  as  dividends  to  the 
railway  company.  In  1898,  1899,  and  1900 
the  surplus  earnings  of  the  steamship  com- 
pany were  taken  and  used  by  the  railway 
company,  although  no  dividend  for  these 
years  was  formally  declared.  Since  1900  no 
formal  dividend  has  been  declared;  but  the 
steamship  company  deposited  its  earnings  to 
the  account  and  In  the  name  of  the  railway 
company  in  its  bank.  The  steamship  com- 
pany drew  upon  this  account  by  the  suf- 
ferance of  the  railway  company  for  expens- 
es, etc.;  but  its  net  earnings  were  used  by 
the  railway  company.  The  directors  of  the 
steamship  company  were  in  the  main  chosen 
from  the  directors  of  the  railway  company. 


and  both  corporations  have  the  same  execu- 
tive head.  There  seems  to  be  no  dispute 
that  prior  to  1900.  the  apparent  profits  of 
the  steamship  company  were  turned  over  to 
the  railway  company  and  treated  by  it  as 
income.  It  is  contended  however,  by  the 
railway  company,  that  since  1900  it  received 
the  net  earnings  of  the  steamship  company 
as  a  deposit,  and, not  as  profits  on  its  stock. 
It  appears  that  the  course  of  conduct  of  the 
steamship  company  relating  to  the  deposit 
of  its  earnings  with  the  railway  company 
was  the  same  after  1900  as  it  was  before 
that  year.  No  corporate  entry  indicates  any 
change.  The  president  of  the  steamship 
company  and  railway  company  testified  that 
prior  to  and  Including  1900  the  apparent 
profits  from  the  operation  of  the  steamship 
company  were  turned  over  to  the  railway 
company  and  treated  by  It  as  income ;  since 
1900  the  money  from  the  steamship  company 
has  been  kept  in  the  coffers  of  the  railway 
company  Just  as  completely  as  money  col- 
lected as  fares  from  passengers.  In  Jan- 
uary, 1908,  a  resolution  was  passed  by  the 
steamship  company  ratifying  and  approving 
the  method  of  turning  its  cash  over  to  the 
railway  company.  No  interest  was  ever  paid 
on  the  moneys  of  the  steamship  company  de- 
posited with  the  railway  company,  though 
such  moneys  passed  into  the  railway  com- 
pany's general  funds. 

The  able  trial  Judge  In  discussing  these 
facts,  In  an  opinion  filed  with  the  decree  un- 
der review,  said:  "Under  this  policy  not 
only  the  net  earnings  or  surplus  of  the 
steamship  company  passed  over  to  the  rail- 
way and  into  its  name  and  account,  but  all 
of  its  money  went  there.  It  Is  claimed  that 
what  up  to  1900,  with  or  without  corporate 
action,  had  been  dividends,  became  under 
the  operations  of  the  policy  a  loan,  and  on 
January  8, 1908,  a  resolution  was  adopted  by 
the  steamship  board  reciting  that  the  atten- 
tion of  the  board  had  been  called  to  the 
fact  that  for  several  years  the  practice  had 
prevailed,  by  common  consent,  of  ^turning 
over  the  money  of  the  steamship  company 
to  the  railway  as  a  depository,  and,  inas- 
much as  no  formal  authority  had  been  given, 
the  practice  was  then  ratified.  What  the 
term  'common  consent'  means  In  this  con- 
nection is  not  apparent  There  la  not  the 
scratch  of  a  pen,  so  far  as  shown  In  the 
books  of  either  corporation,  which  so  much 
as  tends  to  show  that  the  practice  of  turn- 
ing over  net  earnings  as  dividends  had  ever 
been  discontinued  and  a  condition  of  loan 
substituted.  For  all  part  the  steamship 
company  had  in  the  arrangement,  it  might  as 
well  have  never  existed  as  a  corporation. 
That  the  steamship  company  during  these 
seven  years  was  permitted  to  draw  upon  the 
railway's  bank  account  for  Its  dally  suste- 
nance but  emphasizes  the  remarkable  state 
to  which  lt$i  corporate  entity  had  come  and 
the  practical  nierser  of  that  corporation  In 
the  dominant  railway.     Although  It  Is   In- 
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sisted  tliat  It  was  a  distinct,  solvent,  and  ef- 
fective corporation,  every  cent  it  earned 
went  into  tbe  bands  of  its  stockholder,  into 
Its  name,  and  at  its  complete  disposal — a 
loan  to  be  returned  by  the  railway  to  a  cor- 
poration which  it  owned,  when  the  railway 
permitted  the  demand  to  be  made,  and  when 
the  railway  should  acquiesce  in  the  demand. 
According  to  Mr.  Hanson  (the  president  of 
the  railway  company):  'If  we  had  called  on 
the  steamship  board  and  requested  them  to 
declare  a  dividend,  they  would  have  done  it ; 
but  we  made  no  such  request'  The  divi- 
dend, if  that  was  essential,  was,  therefore, 
within  the  absolute  power  of  the  railway, 
and  the  money  was  there  to  respond.  It 
was  not.  even  reserved  for  the  use  of  the 
steamship  company ;  it  was  actually  put  in- 
to the  hands  of  the  stockholder,  which,  at 
a  word,  would  have  received  it  as  a  divi- 
dend, but  which  at  tbe  will  of  one  man  took 
It  over  as  a  loan  without  the  slightest  cor- 
poration action  from  lender  or  borrower. 
If  the  steamship  company  had  used  it  or  set 
it  aside  or  done  anything  with  it  at  all, 
there  might  be  some  appeal  to  the  doctrine 
of  corporate  entity.  But  it  simply  does  not 
appear  as  income  of  the  railway,  because 
the  railway's  president  will  not  have  it  so. 
If  it  had  come  in  as  a  dividend,  it  would 
have  been  subject  to  the  claims  of  these  In- 
come bondholders.  Coming  in  as  a  loan,  the 
railway  gets  precisely  the  same  use  of  It  as 
if  It  had  been  declared  a  dividend,  with  no 
more  real  responsibility  to  return  it,  whilst 
the  bondholder  Is  held  o£F  by  a  word.  If 
there  had  been  an  entry  on  a  book,  it  still 
would  have  been  bookkeeping  against  equity. 
There  was  not  even  that.  To  hold  that  this 
can  be  done  would  make  the  rights  of  the 
cestui  que  trustent  of  these  complainants 
depend,  not  upon  the  actual  facts  of  the  sit- 
uation, but  upon  the  choice  of  a  bookkeeping 
term,  to  be  used  by  the  debtor  in  its  own 
Interest  against  the  bondholder,  who  would 
have  no  control  over  the  choice  of  words. 
Followed  to  its  ultimate  expression,  there 
need  be  no  moment  when,  if  It  meets  the 
obstructive  whim  of  a  policy,  such  net  prof- 
its, however  extensive,  however  unincumber- 
ed, might  not  be  put  beyond  the  reach  of 
the  bondholder  by  the  transmutation  of  'in- 
come' to  'loan,'  with  no  change  of  practical 
results  to  the  railway  save  the  defeat  of  the 
bondholder.  It  would  be  an  obsession  of 
terms  to  disregard  tbe  real  relations  of  these 
corporations — the  absolute  subordination  of 
the  one,  the  complete  domlnancy  of  the  oth- 
er— and  confine  our  observations  to  the  la- 
bel rather  than  the  object  it  affects  to  pro- 
claim. Income  is  none  the  less  income  be- 
cause some  one  chooses  to  call  It  a  loan. 
The  disregard  for  corporate  entity  Is  Illus- 
trated by  other  acts  which  appear  in  the 
record.  For  Instance,  legislation  by  the  rail- 
way on  the  afTalrs  of  the  steamslilp  company 
before  the  matters  were  so  much  as  submit- 
ted to  the  steamship  board;    action  by  the 


board  Itself  subject  to  tbe  approval  of  In- 
dividuals who  were  apparently  the  owners 
of  the  railway  stock.  Not  only  were  the  in- 
timate affairs  of  this  corporation  thus  ad- 
ministered by  the  owner  of  its  stock,  every 
cent  of  its  money  put  into  the  name  of  the 
owner  of  its  stock,  but  even  Its  credit  was 
taken  away.  Although  solvent  and  making 
money.  Its  purchases  were  made,  not  on  its 
own  credit,  but  on  that  of  the  railway,  which 
but  for  tbe  money  of  the  steamship  company 
would  have  experienced  difficulty  In  meet- 
ing its, obligations.  Where  the  real  party  at 
Interest  itself  disregards  corporate  entity  to 
Its  own  advantage,  it  will  scarcely  be  per- 
mitted in  a  court  of  equity  to  invoke  the 
doctrine  to  shield  it  against  the  party  which 
has  suffered  through  such  disregard." 

Where  the  sole  stockholder  of  a  cori)ora- 
tion  receives  and  uses  for  his  own  account 
the  net  profits  of  the  corporation,  a  court  of 
equity,  In  deciding  tbe  effect  of  such  trans- 
action, will  look  through  the  veil  of  mere 
formalism  and  treat  as  done  with  formality 
that  which  is  accomplished  in  fact  without 
formality,  where  tbe  interest  of  third  per- 
sons are  not  affected.  The  net  income  of  the 
steamship  company  in  the  hands  of  the  rail- 
way company  was  Just  as  effectually  the 
property  of  the  railway  company  as  if  it  had 
been  declared  as  a  dividend.  The  railway 
company  used  it  as  its  own  money,  and  the, 
steamship  company  by  its  conduct  acquiesc- 
ed in' the  use.  The  auditor  was  authorized 
to  find  from  the  evidence  that  tbe  net  earn- 
ings of  the  steamship  company  for  tbe  year 
1907,  which  were  turned  over  by  it  to  the 
railway  company  during  that  year,  were  In- 
come of  the  railway  company  by  virtue  of 
the  course  of  conduct  of  the  two  corpora- 
tions, although  such  profits  were  not  for- 
mally declared  to  be  a  dividend. 

The  auditor  reported,  and  the  court  de- 
creed, that  the  sum  of  f  10,75.0  be  allowed  to 
the  Central  Trust  Company  of  New  York, 
and  $13,000  be  allowed  to  the  Manhattan 
Trust  Comi)any  of  New  York,  in  full  com- 
pensation for  all  services  rendered  by  tbe 
trustees,  including  expenses,  disbursements, 
and  counsel  fees,  to  be  paid  by  tbe  Central 
of  Georgia  Railway  Company.  The  rail- 
way company  excepts  to  these  allowances 
to  the  trustees.  The  eleventh  paragraph 
of  the  mortgage  provides  that  "the  trustees 
sliall  be  entitled  to  reasonable  compensation 
for  all  services  they  may  render  In  the  exe- 
cution of  the  trusts  of  this  mortgage  to  be 
paid  by  the  railway  company  and  its  suc- 
cessors, and  for  which  the  trustees  shall 
have  a  lien  on  the  property  mortgaged."  It 
is  contended  by  the  trustees  that  under  this 
provision  they  are  entitled  to  be  compen- 
sated for  all  services  rendered  by  them  in 
the  execution  of  their  trusts,  including  nec- 
essary disbursements  and  counsel  fees  paid 
out  or  incurred.  The  railway  company,  on 
the  other  band,  contends  that  the  trusted 
are  not   entitled  under   the   terma  of  th4 
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mortgage  to  be  paid  anything  except  in  the 
way  of  compensation  to  them  for  strictly 
trustees'  services,  and  are  to  be  allowed 
nothing  for  disbursements  or  counsel  fees. 
By  the  terms  of  the  eighth  paragraph  of  the 
mortgage,  in  case  the  differences  between  the 
trustees  and  the  railway  company  cannot 
be  adjusted,  it  Is  provided:  "Then  and  in 
that  event  it  shall  be  lawful  for  and  the  duty 
of  the  trustees  to  file  a  bill  in  equity  against 
the  railway  company  In  any  court  of  com- 
petent jurisdiction  for  an  account  of  the  net 
earnings  and  income  under  the  provisions 
of  this  mortgage."  The  railway  company. 
In  executing  the  mortgage,  imposed  the  duty 
upon  the  trustees  to  file  an  equitable  pro- 
ceeding to  bring  about  an  adjudication  as  to 
whether  or  not  there  were  net  earnings  and 
income  available  under  the  terms  of  the 
mortgage,  over  and  beyond  the  amount 
claimed  by  the  railway  company  in  Its  state- 
ment in  case  of  such  disagreement  The 
trustee  Is  a  corporation,  and  necessarily 
could  not  discharge  this  duty  except  by  the 
employment  of  counsel  skilled  in  the  law; 
and  in  the  conduct  of  the  litigation  it  might 
become  necessary  to  employ  the  service  of 
experts.  Having  produced  a  fund  improper- 
ly withheld  by  the  railway  company,  avail- 
able to  pay  the  Interest  upon  the  Income 
bonds,  the  trustees  clearly  are  entitled  to 
compensation  not  only  for  their  strictly 
trustees'  services,  but  also  for  proper  dis- 
bursements and  for  attorney  fees  incurred  in 
the  prosecution  of  this  action.  It  was  not 
disputed  that  disbursements,  apart  from  the 
compensation  of  the  trustees  and  counsel 
fees,  were  made.  The  allowance  is  to  cover 
such  disbursements,  as  well  as  compensation 
to  the  trustees  and  counsel  fees.  Nor  do 
we  think  the  amounts  excessive.  The  litiga- 
tion Immediately  Involved  about  $285,000  of 
interest  sought  to  be  recovered;  but  the  ef- 
fect of  the  adjudication  is  far  more  exten- 
sive than  a  recovery  of  this  large  sum.  The 
contract  is  yet  to  run  50  years,  and  its  con- 
struction by  the  court  will  tend  to  avert  re- 
curring conflicts  for  each  year. 

The  auditor  reported  that  the  railway 
company  was  liable  to  the  trustees  on  the 
unpaid  interest  on  the  income  bonds  at  the 
rate  of  5  per  cent,  per  annum.  The  court 
sustained  the  exceptions  of  the  railway  com- 
pany to  this  finding.  The  bond  provides  that 
its  principal  shall  be  paid  "with  Interest 
thereon  from  November  1st,  1905,  at  a  rate 
not  exceeding  five  per  cent  in  any  one  fiscal 
year,  payable  at  the  •  •  •  office  or  agen- 
cy, on  October  the  1st  of  each  year  when 
declared  to  be  earned  or  due.  Such  interest 
is  noncumulative  and  shall  be  payable  only 
out  of  the  net  earnings  and  income  of  the 
said  railway  company  applicable  for  such 
purpose  when  and  as  the  same  shall  be  ascer- 
tained and  fixed  for  each  preceding  fiscal 
year  in  the  manner  and  upon  the  conditions 
provided  In  the  mortgage  securing  these 
litesentsi"     The   eighth   paragraph   of   the 


mortgage  provides  that  the  Interest  declared 
by  the  directors  shall  be  paid  on  the  1st 
day  of  October.  The  directors  rendered  a 
statement  to  the  trustees  as  to  the  amount 
of  net  earnings  and  income  applicable  to. 
the  payment  of  Interest  on  the  bonds.  The 
amount  so  reported  was  unsatisfactory  to  the 
trustees,  and  they  filed  their  action  in  ac- 
cordance with  the  provisions  in  the  eightb 
paragraph  of  the  mortgage.  The  mortgage 
provides:  "If  it  shall  be  adjudged  in  such 
action  that  there  are  such  net  earnings  and 
Income  available,  under  the  ternls  of  this 
mortgage,  for  the  purpose  of  paying  the  In- 
terest on  the  bonds  secured  by  this  mortgage 
beyond  the  amount  declared  In  the  state- 
ment so  furnished  by  the  railway  company, 
then,  unless  the  railway  company  shall,  with- 
in three  months  after  such  adjudication,  pay 
the  said  balance  of  net  earnings  and  income 
so  adjudged  to  be  available  by  way  of  in- 
terest to  the  holders  of  bonds  hereby  se- 
cured not  exceeding  the  maximum  percent- 
age allowed  In  any  one  fiscal  year,  such  non- 
payment shall  constitute  a  deftiult  in  the 
payment  of  interests,  for  which  the  trustee 
shall  be  authorized  to  proceed  to  enforce  this 
mortgage.  The  remedy  herein  provided  for 
ascertaining  the  amount  of  the  net  earnings, 
in  case  of  dispute,  shall  be  exclusive  of  all 
other  proceedings,  actions,  suits  and  de- 
mands whatsoever."  Under  the  contract 
there  was  no  default  In  the  payment  of  in- 
terest until  after  the  lapse  of  three  months 
after  the  adjudication.  It  required  the  ad- 
judication of  the  court  to  liquidate  the 
amount  of  the  Interest  coupon.  Unliquidated 
demands  do  not  bear  interest,  and  a  demand 
becomes  liquidated  only  when  by  agreement 
or  otherwise  the  sum  to  be  paid  Is  fixed  or 
certain.  Civ.  Code  1895,  §  2884;  Nlsbet  v. 
Lawson,  1  Ga.  287 ;  Roberts  v.  Prior,  20  Ga. 
561.  We  concur  In  the  ruling  of  the  court 
sustaining  this  exception  to  the  auditor's  re- 
port 

In  its  decree  the  court  fixed  the  compen- 
sation of  the  auditor  nt  $10,000,  and  the 
stenographer  for  all  services  rendered  to  the 
auditor  at  $750,  to  be  paid  equally  by  the 
trustees  and  the  railway  company.  The  trus- 
tees except  to  that  part  of  the  decree  which 
provides  that  the  compensation  of  the  au- 
ditor and  stenographer  shall  be  borne  equally 
by  the  complainants  in  the  two  causes  on 
the  one  part  and  the  defendant  railway  com- 
pany on  the  other  part,  on  the  ground  that 
the  decree  of  the  court  was  wholly  in  favor 
of  the  trustees  except  as  to  that  part  of  law 
exception  touching  the  allowance  of  Interest 
The  railway  company  also  excepts  to  the  al- 
lowance of  $10,000  to  flie  auditor  as  excessive. 
It  was  stipulated  between  counsel,  which 
stipulation  was  approved  by  the  court  and 
made  the  Judgment  of  the  court  in  the  con- 
solidated cases,  that  in  taxing  the  auditor's 
fees  as  required  by  law,  the  court  may  in 
his  discretion,  if  he  stiaH  deem  it  proper 
to  do  so,  fix  the  auditor's  compensation  at  an 
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amonnt  In  excess  of  the  mazimnm  prescribed 
by  section  4602  of  the  CItU  Code.  When 
■we  consider  the  Importance  of  this  litiga- 
tion, the  effect  of  Its  result  upon  the  future 
management  of  the  railway  company,  the 
great  degree  of  legal  skill  required  In  de- 
ciding the  issues,  and  the  time  necessary  to 
digest  the  very  voluminous  record,  we  do 
not  think  the  amount  allowed  the  auditor  by 
the  court  is  unreasonable.  Nor  do  we  think 
that  the  court  erred  In  apportioning  this  ex- 
pense between  the  litigants.  This  is  a  mat- 
ter within  the  discretion  of  the  court,  as  has 
been  frequently  decided  by  this  court. 

The  parties  stipulated  In  the  mortgage 
that  the  trustee  might  Institute  and  main- 
tain an  action  for  an  account  of  the  net 
earnings  and  Income  nnder  the  mortgage. 
This  right  is  neither  challenged  nor  disput- 
ed. Therefore  It  would  be  irrelevant  to  en- 
ter Into  a  discussion  of  the  right  of  the  trus- 
tee to  bring  this  suit  independently  of  the 
contractual  permission.  For  this  reason  we 
forebear  a  discussion  of,  or  any  decision  up- 
on, the  rulings  of  the  auditor  as  to  the  ex- 
istence of  a  trust  relation  between  the  rail- 
way company  and  the  Income  bondholders  In 
the  ascertainment  of  the  fund  available  for 
Interest,  or  whether  the  contract  equitably 
assigned  net  earnings  to  the  bondholders. 
The  rulings  of  the  auditor  upon  these  mat- 
ters are  only  incidental  to  the  trustee's 
right  to  an  accounting,  and  become  imma- 
terial in  view  of  the  defendants'  acquies- 
cence In  the  trustee's  right  to  prosecute  the 
action. 

The  purpose  of  the  action  was  for  an  adju- 
dication that  there  are  net  earnings  and  In- 
come available  under  the  terms  of  the  mort- 
gage for  the  payment  of  the  Interest  for  the 
fiscal  year  ending  June  30,  1007,  beyond  the 
amount  declared  In  the  statement  of  the 
railway  company.  The  fund  available  for 
the  payment  of  the  interest,  as  reported  by 
the  auditor,  exclusive  of  the  items  relating 
to  the  payment  of  the  trust  equipment  notes 
and  the  Savannah  shop,  being  in  excess  of 
the  sums  decreed  to  be  paid  therefrom,  the 
judgment  of  the  court  is  affirmed  in  each 
case,  on  both  main  and  cross  bills  of  ex- 
ceptions. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  disqualified. 


a36  0(L  468) 

IjBADER  &  ROSANSKT  v.  MATHEWS. 
(Supreme  Court  of  Georgia.     Dec.  14,   1910.) 

(Syllalus  Iv  the  Court.) 

Patment  (S  86*)— Recovebt  of  Moret  Paid 
—Fbaud— Evidence. 

Suit  was  broneht  for  the  recovery  of  a 
sum  of  money  alleged  to  have  been  secured  from 
the  plaintiffs  by  duress  and  fraud.  The  evi- 
dence failed  to  show  that  such  payment  was 
procurpd  by  legal  duress  or  fraud,  Init  by  rea- 
son of  the  fact  that  the  person  receiving  it  de- 


manded it  for  the  privilege  of  permitting  the 
joining  of  a  wail  of  one  building  to  that  of 
another  which  did  not  l>eiong  to  Uie  plaintiffs, 
tnd  threatened  to  prevent  its  being  done  unless 
he  was  paid,  and  one  of  the  plaintiffs  (they  be- 
ing partners)  tberenpon  paid  the  amount  for 
the  nrm,  completed  the  wall,  and  received  a 
deed  to  a  small  strip  of  land  next  to  the  wall 
to  which  the  new  one  was  joined,  which  they 
retained,  although  claiming  the  right  to  connect 
the  walls,  and  being  aware  of  a  previous  con- 
tract by  virtue  of  which  such  right  was  claimed, 
and  thongh  plaintitEs  asserted  title  to  the  strip 
conveyed  otherwise  than  by  the  deed  received, 
and  that  defendant  did  not  own  it  or  the  wail. 
Held,  that  there  was  no  error  in  granting  a 
nonsuit. 

_[Ed.  Note. — For  Other  cases,  see  Payment. 
Cent.  Dig.  S  282 ;   Dec.  Dig.  §  86.»] 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Leader  &  Rosansky  against  Q, 
N.  Mathews.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

WmUms,  GUes  &  Corbltt  and  W.  M.  liCwls, 
for  plaintiffs  In  error.  Hlnes  &  Jordan  and 
Jones  &  Sparks,  for  defendant  In  error. 


LUMPKIN,  J. 
Justices  concur. 


Judgment  affirmed.   All  the 


(13SOa.444) 
VANZANT  V.  SOUTHERN  RT.  CO.  et  al. 
(Supreme  Court  of  Georgia.    Dec.  14,  1910.) 

(SvUatut  hy  the  Court.) 

Removai,  of  Causes  ({  49*) — Sepabablb  Con- 

tbovebsy. 

An  action,  which  is  brought  in  a  state 
court  b^  a  resident  plaintiff  against  a  nonresi- 
dent railroad  corporation  and  its  resident  serv- 
ants jointly,  to  recover  damages  in  excess  of  $2,- 
000  for  the  homicide  of  the  plaintiff's  son,  in- 
volves no  separable  controversy  t)etween  the 
plaintiff  and  the  defendant  corporation,  enti- 
tling the  latter  to  remove  the  cause  on  that 
ground  to  the  Circuit  Court  of  the  United 
States,  where  the  declaration  states  a  prima 
facie  case  of  joint  and  concurrent  liability 
against  all  of  the  defendants;  and  this  is  true, 
even  thongh  a  servant  of  the  company  partic- 
ipating in  the  alleged  acts  of  negligence  is  not 
a  party  to  the  case. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  §§  95-99;    Dec.  Dig.  §  49.*] 

Error  from  ^uperlor  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  H.  6.  Vanzant  against  the 
Southern  Railway  Company  and  others. 
From  an  order  granting  a  removal  to  the 
United  States  court,  plaintiff  brings  error. 
Reversed. 

A.  H.  Davis,  for  plaintiff  in  error.  Mc- 
Danlel,  Alston  &  Black,  for  defendants  in 
error. 

HOLDEN,  J.  The  plaintiff  brought  suit 
against  the  Southern  Railway  Company,  one 
of  Its  conductors,  and  one  of  Its  brakemen, 
for  damages  caused  by  the  homicide  of  the 
son  of  the  plaintiff,  making,  among  others, 
substantially  the  following  allegations:    The 


•Tor  other  cases  see  >ame  topic  and  section  NUMBER  to  Dec.  Dig.  £  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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-deceased  was  employed  by  the  railway  com- 
pany as  a  brakeman  on  one  of  Its  freight 
trains;  and  while  undertaking,  in  the  dis- 
charge of  his  duty,  to  cross  one  of  the  com- 
pany's tracks,  a  train  other  than  the  one  on 
which  he  was  brakeman,  whiie  backing  and 
running  at  a  speed  of  10  or  15  miles  an  hour, 
struck  and  killed  him.  Paragraphs  6,  7,  and 
8  of  the  petition  are  as  follows: 

"(6)  The  hour  at  which  this  happened  was 
at  about  5  minutes  after  12  a.  m.  of  July 
23d.  It  was  in  the  nighttime.  The  train 
which  ran  over  and  killed  deceased  was  be- 
ing negligently  operated,  by  the  defendants 
In  the  following  respects:  (a)  Said  train  was 
running  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  although  a  valid  ordinance 
of  the  city  of  Atlanta  limits  the  speed  of  all 
trains  to  six  miles  per  hour;  said  provision 
being  found  in  section  1360  of  the  Code  of 
1895  of  said  city,  which  reads  as  follows: 
'Any  engineer  or  other  person  in  charge  of 
an  engine,  with  or  without  cars  attached, 
who  shall  run  the  same  through  any  part 
of  the  city  at  a  greater  rate  of  speed  than 
-six  miles  an  hour,  shall,  on  conviction,  be 
fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  longer  than  thirty  days,  ei- 
ther or  both,  in  the  discretion  of  tiie  re- 
corder's court'  (b)  There  were  no  lights  up- 
on the  front  end  of  the  car,  and  no  brake- 
man  or  flagman  there  to  warn  any  person 
-on  the  crossing  of  the  approach  of  the  train, 
(c)  There  was  no  flagman  or  switchman  sta- 
tioned at  the  crossing  or  preceding  the  for- 
ward car,  to  warn  persons  at  the  crossing 
and  prevent  them  from  being  run  over,  (d) 
Defendant  employes  and  defendant  company 
knew  the  usual  mode  of  operating  freight 
train  No.  86,  which  was  then  passing  Fair 
street  in  full  view  of  said  defendants,  who 
knew  the  custom  for  the  brakeman  to  get 
waybills  for  his  train  at  Fair  street,  and  yet 
neither  they  nor  either  of  them  took  any  pre- 
caution or  used  any  diligence  to  avoid  in- 
juring deceased,  but,  on  the  contrary,  so 
recklessly  and  negligently  managed  the  train 
on  north-bound  main  line  as  to  run  over  and 
kill  deceased. 

"(7)  Plaintiff  charges  that  defendant  Hard- 
wick  was  the  brakeman  in  charge  of  the 
forward  end  of  the  train  which  killed  de- 
ceased, and  that  it  was  within  bis  power 
and  duty  to  control  the  movements  and  speed 
of  his  train  by  giving  signals  to  the  engi- 
neer, and  that  it  was  further  his  duty  to  dis- 
play a  light  at  the  forward  end  of  the  fore- 
most car  of  his  train,  as  provided  by  the 
following  rule  of  defendant  company:  'When 
cars  are  pushed  by  an  engine  (except  when 
shifting  or  making  up  trains  in  yards),  a 
white  light  must  be  displayed  on  the  front 
of  the  leading  car  by  nlgbt;'  and  that  it 
was  further  his  duty  to  take  position  on  the 
front  of  the  leaAng  car,  as  provided  by  the 
-following  rule  of  defendant  company:  'When 
-cars  are  pushed  by  an  engine  (except  when 
shifting  and  making  up  trains  in  yards),  a 


flagman  must  take  a  conspicuous  position  on 
the  front  of  the.  leading  car  and  signal  the 
englneman  in  case  of  need.'  Plaintiff  charg- 
es that  both  rules  quoted  in  this  paragraph 
were  well  known  to  all  of  the  defendants,  as 
well  as  to  the  deceased,  and  that  no  one  of 
the  defendants  complied  with  either  of  said 
rules  on  the  train  which  killed  deceased  at 
the  time  he  was  killed.  Plaintiff  further 
charges  that  the  engine  pushing  the  cars 
which  ran  over  deceased  was  not  at  that 
time  'shifting  or  making  up  trains  in  yards' 
and  was  not  'shifting  and  making  up  trains 
in  yards.' 

"(8)  Plaintiff  shows  that  defendant  Russ 
was  the  conductor  in  charge  of  the  train 
which  killed  deceased,  and  as  such  had  the 
authority  and  the  duty  to  control  and  regu- 
late the  movements  of  said  train  according 
to  law  and  with  proper  diligence,  and  it  was 
further  his  duty  to  see  tltat  the  train  was 
properly  run  without  negligence  for  the 
safety  of  employes  of  other  trains,  who  in 
the  course  of  their  duty  came  properly  and 
with  his  knowledge  within  the  sphere  of  ac- 
tion of  his  own  train,  and  that  it  was  espe- 
cially his  duty  to  see  that  his  train  did  not 
run  too  fast  over  a  public  crossing,  and  that 
at  such  place  the  rules  of  the  company  were 
observed  in  regard  to  displaying  lights  and 
having  the  flagman  or  brakeman  on  the  front 
end  of  the  leading  car,  or  else  a  flagman 
or  switchman  preceding  the  leading  car  on 
the  ground.  Plaintiff  charges  that  said  con- 
ductor failed  to  perform  these  duties,  and 
concurred  with  the  other  defendants  in  run- 
ning said  train  negligently  and  with  reck- 
less disregard  of  the  safety  of  deceased,  as 
aforesaid." 

Upon  application  of  the  railway  company, 
alleging  that  it  was  a  nonresident  corpora- 
tion and  that  the  plaintiff  was  a  resident  of 
this  state,  the  court  ordered  that  the  case  be 
removed  for  trial  to  the  next  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia;  and  to  this  order  the  plain- 
tiff filed  exceptions. 

1.  One  of  the  grounds  upon  which  the  rail- 
road company  sought  a  removal  of  the  case 
to  the  federal  court  was  that  a  separable 
controversy  was  shown  between  defendant 
and  the  plaintiff  in  the  allegation  of  negli- 
gence, wherein  it  was  stated  that  the -train 
was  run  at  a  greater  speed  than  six  miles 
per  hour,  in  violation  of  an  ordinance  of  the 
city  of  Atlanta,  within  the  limits  of  which 
the  train  was  behug  ran.  Another  ground 
was  that  a  separable  controversy  existed  be- 
tween defendant  company  and  the  plaintiff, 
by  reason  of  an  allegation  as  follows:  "There 
was  no  flagman  or  switchman  stationed  at 
the  crossing,  or  preceding  the  forward  car, 
to  warn  persons  at  the  crossing  and  prevent 
them  from  being  run  over."  We  do  not 
think  a  separable  controversy  was  presented 
by  either  of  the  allegations  of  negligence 
above  referred  to.  The  petition  alleged: 
"The  train  which  ran  over  and  killed  deceas- 
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ed  was  being  negligently  operated  by  the 
defendants  in  the  following  respects."  Then 
followed  allegations  of  negligence,  Including 
those  aboive  referred  to.  It  was  further  al- 
leged In  the  petition,  with  reference  to  the 
brakeman,  that  "it  was  within  his  power 
and  duty  to  control  the  movements  and  speed 
of  his  train  by  giving  signals  to  the  engi- 
neer." The  suit  baying  been  brought  against 
the  brakeman  and  the  conductor,  the  allega- 
tions that  the  train  was  being  negligently  op- 
erated "by  the  defendants"  in  the  manner 
stated  could  have  no  other  meaning  than 
that  the  brakeman  and  conductor  were  en- 
gaged in  the  negligent  acts  referred  to.  The 
allegation  that  It  was  withl^  the  power  and 
duty  of  the  brakeman  to  control  the  move- 
ments and  speed  of  the  train,  coupled  with 
the  allegation  that  the  defendants  (which  in- 
cluded the  brakeman)  were  guilty  of  negli- 
gence in  operating  the  train  at  a  speed  ex- 
ceeding six  miles  per  hour  In  violation  of 
the  city  ordinance,  necessarily  meant  that 
such  negligent  operation  of  the  train  involv- 
ed the  negligent  conduct  of  the  brakeman. 
It  Is  not  distinctly  stated  in  what  way  the 
brakeman  was  connected  with  the  negligent 
act,  alleged  to  consist  in  there  t>elng  "no  flag- 
man or  switchman  stationed  at  the  crossing 
or  preceding  the  forward  car";  but  this  is 
one  of  the  allegations  of  negligence  referred 
to  In  the  averment  of  the  petition  that  the 
train  which  killed  the  deceased  was  being 
negligently  run  by  the  defendants  "in  the 
following  respects." 

The  petition  having  generally  charged  acts 
of  negligence  alleged  to  be  the  Joint  acts  of 
the  defendants,  the  court  has  no  right  to  say 
that  any  separable  controversy  existed  be- 
tween the  plaintiff  and  any  one  of  the  de- 
fendants.- The  plaintiff  had  a  right  to  bring 
the  suit  as  he  saw  fit,  and  the  question  as  to 
whether  any  one-  defendant  was  properly 
charged  with  an  act  of  negligence  alleged 
against  him  Is  not  for  determination  upon  a 
motion  to  remove  the  case  to  the  federal 
court.  The  conductor  was  never  served,  and 
a  return  of  non  est  inventus  was  made  by 
the  sheriff  as  to  him.  No  act  of  negligence 
of  the  company  through  the  conductor,  with 
which  the  brakeman  was  wholly  disconnect- 
ed, is  alleged  to  have  itself  caused  the  death 
of  the  deceased.  The  alleged  negligent  acts 
of  the  conductor  formed  only  a  part  of  the 
controversy.  Every  act  of  negligence  alleged 
to  have  caused  the  death  of  the  deceased 
is  averred  to  have  been  concurred  in  by  the 
brakeman.  I  The  brakeman  is  alleged  to  have 
concurred  in  every  act  of  negligence  general- 
ly and  specially  alleged  against  the  conduc- 
tor, and  the  latter  Is  alleged  to  have  partici- 
pated In  every  act  of  negligence  generally 
and  specially  alleged  against  the  former. 
Hence  it  makes  no  difference  whether  or  not 
the  conductor  be  considered  a  party  to  the 
case,  and  we  do  not  think  there  is  any  merit 
In  that  ground  of  the  motion  seeking  a  re- 
moval of  the  case  wherein  it  is  alleged  that 


the  acts  of  negligence  charged  against  the 
conductor,  he  being  no  party  to  the  case,  are 
acts  of  negligence  charged  against  the  com- 
pany in  which  the  brakeman  did  not  par- 
ticipate, and  form  a  separable  controversy 
between  the  plaintiff  and  the  railway  com- 
pany. If  the  brakeman  committed  an  act  of 
negligence  causing  the  homicide,  the  mere 
fact  that  the  conductor  had  the  authority 
and  it  was  his  duty  to  prevent  the  commis- 
sion of  such  act,  and  he  failed  to  prevent 
It,  and  that  this  amounted  to  negligence  on 
his  part,  would  only  form  a  part  of  the  con- 
troversy, and  would  be  Inseparably  inter- 
woven with  the  negligence  alleged  against 
the  brakeman.  If  the  failure  of  the  conduc- 
tor to  have  the  brakeman  perform  his  duty 
would  be  a  negligent  act  giving  a  right  of 
action,  it  would  necessarily  Involve  a  failure 
of  duty  on  the  part  of  the  brakeman,  anoth- 
er employe  of  the  railway  company,  and  for 
whose  negligence  the  company  and  the  brake- 
man  would  be  jointly  responsible.  If  the 
negligent  act  of  the  conductor  could  not  be 
one  giving  a  cause  of  action,  without  neces- 
sarily involving  a  negligent  act  of  the  brake- 
man  relating  to  the  same  matter  which 
would  give  a  cause  of  action,  such  negligent 
act  of  the  conductor  would  only  form  a  part 
of  the  controversy,  and  would  not  constitute 
a  controversy  separate  aid  distinct  from  the 
one  alleged  to  exist  by  reason  of  the  negli- 
gent acts  of  the  brakeman.  Where  joint  and 
concurrent  acts  of  negligence  are  alleged 
against  a  railroad  company  and  several  of 
its  servants,  for  which  they  are  jointly  and 
severally  liable,  the  fact  that  all  of  the  serv- 
ants are  not  parties  defendant  does  not  make 
a  separable  controversy  removable  under  the 
federal  statute.  Fox  v.  Mackay  (0.  C.)  60 
Fed.  4. 

Another  ground  upon  which  it  was  sought 
to  have  the  case  removed  was  that  the  words 
"defendant  employes,"  used  In  the  sixth  par- 
agraph of  the  petition,  included'  all  of  the 
employes  of  the  railway  company  in  charge 
of  the  movements  of  the  train.  Whether  or 
not  a  separable  controversy  would  exist.  If 
this  was  true,  need  not  be  considered,  for  the 
reason  that  the  words  "defendant  employes" 
only  included  the  brakeman  and  conductor, 
who  were  the  employes  of  the  railway  com- 
pany, and  who  were  the  only  named  defend- 
ants in  the  suit  other  than  the  railway  com- 
pa"ny.  Besides,  the  acts  of  negligence  "by 
the  defendant  employes  and  defendant  com- 
pany" were  acts  of  negligence  referred  to  In 
the  allegation  charging  that  the  train  which 
killed  deceased  "was  being  negligently  op- 
erated by  the  defendants  In  the  •  following 
respects."  The  question  as  to  whether  or 
not  there  is  a  separable  controversy  must  be 
determined  from  the  pleadings  of  the  plain- 
tiff. The  fact  that  a  resident  defendant 
might  interpose  defenses  which,  if  sustained, 
would  relieve  him  of  liability  and  would 
leave  a  controversy  only  between  the  plain- 
tiff and  the  nonresident  defendant,  does  not 
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make  a  case  for  remoral.  In  LoulsTiUe  & 
NashvUle  Railroad  Co.  v.  Ide,  114  U.  S.  52, 
66,  6  Sup.  Ct  735,  737  (29  L.  Ed.  63),  It  was 
said :  "A  defendant  has  no  right  to  say  that 
an  action  shall  be  several  which  a  plaintiff 
elects  to  make  Joint  Smith  ▼.  Rlnes,  2 
Sumn.  338  [Fed.  Cas.  No.  13,100].  A  sep- 
arate defense  may  defeat  a  Joint  recovery, 
bat  it  cannot  deprive  a  plaintiff  of  his  right 
to  prosecute  his  own  suit  to  final  determina- 
tion in  his  own  way.  The  cause  of  action 
is  the  subject-matter  of  the  controversy,  and 
that  is,  for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  it  to  be  in  his 
pleadings."  All  of  the  defendants  are  Joint- 
ly' charged  with  every  act  alleged  to  have 
caused  the  death  of  the  son  of  the  plaintiff, 
and  the  court  committed  error  in  granting 
an  order  removing  the  case  to  the  federal 
court  In  this  connection,  see  2  Foster's  Fed. 
Prac.  I  3S1;  Elliott  on  Railroads,  {{  650, 
650a;  Ala.  Great  So.  Ry.  Co.  v.  Thompson, 
200  D.  S.  206,  26  Sup.  Ct  161,  50  L..  Ed.  441, 
4  Am.  &  Eng.  Ann.  Cas.  1147 ;  Note  to  Weck- 
er  V.  Nat.,  etc.,  Co.,  9  Am.  &  Eng.  Ann.  Cas. 
757;  Miller  v.  aifford,  133  Fed.  880,  67  C. 
0.  A.  52,  5  L.  R.  A.  (N.  S.)  49;  Louisville  & 
N.  R.  Co.  v.  Vincent,  116  Tenn.  317,  95  S. 
W.  179,  8  Am.  &  Ebg.  Ann.  Cas.  66;  Fox  v. 
Mackay  (O.  O.)  60  Fed.  4. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(136  Ga.  506) 

KEU^iET  et  al.  v.  HAMILTON  et  al. 
(Supreme  Court  of  Gleorgia.     Dec.  14,  1910.) 

(SvllabuM  hv  (^  Court.) 

1.  Reformation   of  Irstbuuents   (|  33*) — 
Parties  Plaintiff. 

To  a  suit  by  a  donor  against  his  donee  to 
reform  a  deed,  80  that  it  might  include  other 
donees,  who  were  omitted  from  the  deed  by  mu- 
tual mistake,  the  persons  omitted  from  the  deed 
were  not  improper  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Ont  Dig.  {|  122-139;  Dec. 
Dig.  i  33.*] 

2.  Reformation    of   Instruments    ({   28*) — 
JiisTAKE  IN  Deed— Defenses. 

The  allegations  of  the  petition  presented 
a  case  of  such  mutuality  of  mistake  in  omitting 
matteiB  which  were  intended  to  be  included  in 
the  deed  aa  would  authorize  a  decree  of  refor- 
mation in  a  court  of  equity. 

[Ei.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  <i  101-116;  Dec. 
Dig.  S  28.*] 

S.  Reformation   or  Instbuments   (S   32*)— 

Laches. 

Under  the  peculiar  facts  alleged,  an  equita- 
ble bar  would  not  attach  on  account  of  laches, 
although  30  ^ears  intervened  between  the  date 
of  the  execution  of  the  deed  and  discovery  of 
the  mistalie. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {{  119-121;  Dec. 
Dig.  {  32.*] 

Error   from  Superior  Court,   Montgomery 
0>unty ;  J.  H.  Martin,  Judge. 
Suit  by  George  W.  Hamilton  and  others 


against  L.  P.  Kelley  and  others.  Judgment 
for  plaintiffs,  and  defendants  t>ring  error. 
Affirmed. 

A.  C.  Saffold,  Jones  &  Sparks,  and  HInes 
&  Jordan,  for  plaintiffs  in  error.  L.  0.  Un- 
derwood, Eugene  Talmadge,  and  Graham  * 
Graham,  for  defendants  in  error. 

ATKINSON,  J.  This  was  a  suit  in  equity 
to  reform  a  deed,  to  decree  a  life  interest  in 
the  property  to  be  vested  In  two  of 'the  plain- 
tiffs, with  remainder  over,  and,  to  enjoin  the 
defendants  from  selling  or  otherwise  Incum- 
bering or  taking  possession  of  the  land.  The 
defendants  filed  a  demurrer,  which  was  over- 
ruled, and  they  excepted. 

1.  Under  the  allegations  of  the  petition 
Charles  S.  Hamilton  desired  to  give  to  Miles 
Calhoun  and  his  wife,  Susan,  a  life  estate 
in  certain  land,  with  remainder  to  their  chil- 
dren bom  and  thereafter  to  be  born.  Two 
children,  who  were  named  as  defendants, 
were  then  in  esse,  being  mere  infants.  A 
number  of  other  children  were  afterwards 
bom.  They  were  alleged  to  have  been  in- 
tended to  take  a  remainder  Interest  while 
it  was  alleged  that  their  parents.  Miles  and 
Susan  were  Intended  to  have  life  estates,  ac- 
cording to  the  design  of  the  donor  who  execut- 
ed the  deed.  Under  these  conditions  the  aft- 
er-born children,  as  well  as  Miles  and  Susan 
Calhoun,  were  sufficiently  Interested  to  ren- 
der them  proper  parties  plaintiff  with  Charles 
S.  Hamilton,  the  donor  and  the  alleged  gran- 
tor named  In  the  deed. 

2.  The  allegations  present  a  case  where 
a  donor,  who  desired  and  intended  to  convey 
certain  land  to  his  reputed  son  and  the  wife 
of  the  latter,  for  their  natural  lives,  with  re- 
mainder over  to  their  children  bom  and  to 
be  bom,  but  who  was  not  sufficlentfy  skilled 
in  the  law  to  prepare  such  a  deed  (the  son 
and  his  wife  also  being  unskilled  in  such  mat- 
ters, and  the  son  being  Ignorant  and  unable 
to  read  or  write),  procured  a  Justice  of  the 
peace  to  draft  the  deed  to  carry  Into  effect 
the  desire  of  the  donor.  It  transpired  that 
the  Justice  of  the  peace  was  also  unskilled, 
and  by  his  mistake  a  deed  was  prepared 
which  omitted  to  make  any  provision  for  life 
estates,  or  after-born  children,  and  in  ig- 
norance of  the  mistake  the  grantor,  while  ill 
and  confined  to  bed,  executed  the  deed,  be- 
lieving it  to  make  provision  for  the  life  es- 
tates In  contemplation  for  the  son  and  his 
wife  and  remainder  estates  for  after-born 
children,  and  It  was  accepted  by  the  son  with 
the  same  belief,  and  in  ignorance  of  the  mis- 
take. Aa  to  the  grantor,  who  was  a  party 
to  the  deed,  and  the  reputed  son  and  his  wife, 
the  allegations  relative  to  mistake  were  suffi- 
cient to  amount  to  allegations  of  mutual  mis- 
take. 

It  was  contended  that  the  donor  could  not 
reform  this  deed  upon  a  mere  mistake  which 


•For  other  cues  see  same  topic  and  section  NUMB£R  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  tt  Rep'r  Inaezes 
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was  common  to  himself  and  to  the  reputed 
son  and  bis  wife,  who  were  not  named  as 
donees  in  the  deed  which  was  sought  to  be 
reformed,  but  that  it  was  essential  that  the 
mistake  should  also  extend  to  the  children 
of  the  reputed  son  and  his  wife,  who  were  in 
esse  at  the  date  of  the  execution  of  the  deed, 
as  they  were  the  only  persons  contemplated 
in  the  deed  sought  to  be  reformed  who  fell 
within  the  class  of  "heirs"  of  MUes  and  Su- 
san Calhoun,  and  that  they  were  mere  Infants 
at  the  date  the  deed  was  executed,  and  did  not 
psrtlclpate  in  the  transactions  connected  with 
the  execution  of  the  deed,  and  were  not  con- 
nected with  any  mistake  which  might  have 
been  made  by  the  donor  and  their  pa,rent8. 
But  the  reply  to  this  contention  is  that  Miles 
Calhoun  was  the  parent  of  the  defendants, 
who  were  then  infants,  and  he  assumed  to 
act  for  them,  as  well  as  for  himself,  in  ac- 
cepting the  deed  and  taking  possession  there- 
under. It  was  competent  for  him  to  so  act. 
Civ.  Code  1895,  |  35(55.  There  was  but  one 
delivery  of  the  deed,  which  was  to  him.  If 
it  was  ever  delivered  to  the  infants,  it  was 
delivered  to  them  through  him.  In  so  far 
as  he  received  the  deed  in  l)ehalf  of  the  in- 
fants, be  did  so  as  agent  for  them,  and  any 
mistake  that  might  have  been  made  in  that 
behalf  would  extend  to  them.  If  the  mistake 
were  otherwise  a  mutual  mistake  of  all  the 
parties,  it  would  not  be  wanting  in  mutual- 
ity. 80  as  to  escape  correction  by  a  decree  of 
reformation,  merely  because  the  infants  had 
not  otherwise  participated  in  it  The  infants 
could  not  accept- the  donation  and  deny  the 
manner  In  which  it  was  given.  Equity  would 
not  sustain  them  in  an  effort  to  resist  the 
application  of  the  donor  to  have  the  instru- 
ment, which  was  intended  to  evidence  the 
donation,  so  reformed  as  to  make  it  speak 
the  truth  as  to  the  mutual  intention  of  the 
donor  and  the  agent  of  such  infants  at  the 
time  of  the  execution  of  the  instrument  On 
the  general  subject,  see  Wyche  v.  Greene, 
le  Ga.  49. 

3.  It  was  a  long  time  between  the  date  of 
the  deed  sought  to  be  reformed  and  the  dis- 
covery of  the  alleged  mistake.  A  period  of 
30  years,  approximately,  intervened.  But, 
promptly  after  the  discovery  of  the  mistake, 
suit  was  filed  by  the  donor  and  other  parties 
at  interest  to  reform  the  deed.  Under  some 
circumstances  the  Intervening  of  such  great 
length  of  time  might  operate  as  a  bar  to 
equitable  relief.  Aken  v.  BuUard,  134  Ga. 
6G5,  68  S.  E.  4S2.  But  in  this  case  it  Is  al- 
leged that  the  grantor  was  ill  and  confined  to 
his  bed  at  the  time  of  the  execution  of  the 
deed,  and  did  not  know  of  the  mistake ;  also, 
that  it  was  delivered  to  the  reputed  son,  who 
was  ignorant  and  could  not  read  or  write,  and 
that  be,  too,  was  ignorant  of  the  mistake, 
but  that  he  bad  had  the  deed  duly  recorded, 
and  retained  it  in  bis  possession  up  to  the 


time  of  the  institution  of  the  suit.,  and  had 
also  remained  in  possession  of  the  land  peace- 
ably, quietly,  and  notoriously,  and  th^t  dur- 
ing all  of  those  years  nothing  had  occurred 
to  suggest  to  him  that  the  deed  did  not  con- 
vey the  land  as  contended  for  in  the  petition 
for  reformation.  It  thus  appears  that  al- 
though a  great  length  of  time  intervened  be- 
tween the  commission  of  the  mistake  and  its 
discovery,  the  suit  to  correct  it  was  between 
the  original  parties  alleged  to  have  made  the 
mistake  and  the  only  parties  at  Interest  Un- 
der these  facts,  and  the  other  circumstances 
above  mentioned,  the  case  on  its  facts  differs 
from  that  of  Aken  v.  Bullard,  supra,  and  it 
should  not  be  decided,  as  a  matter  of  law, 
that  the  laches  of  the  plaintifts  was  such  as 
to  bar  the  action. 

What  has  been  said  in  this  and  the  forego- 
ing divisions  of  the  opinion  sufficiently  deals 
with  all  of  the  grounds  of  the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U6aa.S4S) 
ATIiANTIC  COAST  UNB  R.  CO.  v.  STATR 
(Supreme  Court  of  Georgia.     Dec.  16,   1910.) 

(SyUahut  Iv  <A«  Court.) 

1.  Statutes  (S  61*)— EJnaotmbnt— Pbxsump- 
Tion  or  Leoalitt. 

A  duly  enrolled  act,  properly  authenticated 
by  the  regular  presiding  officers  of  both  housea 
of  the  General  Assembly,  approved  by  the  Gov- 
ernor, and  deposited  with  the  Secretary  of  State 
as  an  existing  law,  will  be  condusiTely  presum- 
ed to  have  been  enacted  in  accordance  with  con- 
stitutional requirements;  and  It  is  not  permis- 
sible to  show,  by  the  legislative  Journals  or  oth- 
er records,  that  it  did  not  receive  on  Its  passage 
a  majority  vote  of  all  the  members  elected  to 
each  house,  or  that  there  was  any  irregularity 
in  its  enactment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  56,  196;   Dec.  Dig.  §  61.»] 

2.  Railroads  (8  224*)— CoNsriTirrioNAi,  Liaw 
(I  241  •)— Equal  Pbotection  op  Laws— Reg- 
ulation —  Cowstbuctiok  or  Statutes  — 
"Railroad  Cokpant." 

An  act  provided  "that  all  railroad  compa- 
nies are  hereby  required  to  equip  and  maintain, 
each  and  every  locomotive  used  by  such  com- 
pany to  run  on  its  main  line  after  dark  with  a 
good  and  sufficient  headlight  which  shall  con- 
sume not  less  than  300  watts  at  the  arc  with  a 
reflector  not  less  than  23  inches  in  diameter,  and 
to  keep  the  same  in  good  condition."  It  also 
provided  that  "any  railroad  company  violating 
this  act  in  any  respect"  should  be  liable  to  in- 
dictment and  a  prescribed  punishment,  and  that 
"this  act  shall  not  apply  to  tram  roads,  mill 
roads  and  roads  engaged  principally  in  lumber 
or  logging  transportation  in  connection  with 
mills."    Laws  1908.  p.  50.    Held: 

(a)  The  term  "railipad  company"  employed  in 
the  act  includes  natural  persons  as  well  as  cor- 
porations. 

(b)  The  act  is  not  void,  as  being  violative  of 
the  "equal  protection"  clauses  of  the  state  and 
federal  Constitutions  because  it  exempts  from 
its  oi>eration  tram  roads,  mill  roads,  and  roads 
engaged  principally  in  lumber  or  logging  trans- 
portation in  connection  with  mills. 

(c)  Even  If  receivers  of  railroads  are  not  with- 
in  the  operation  of  the  act,  it  would  not  for 
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this  reason  be  violative  of  the  equal  protection 
clauses  referred  to  in  the  preceding  note. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  224;*  Constitutional  Law,  Dec. 
Dig.  {  241.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5908,  5909.]  ' 

3.  CoNSTiTUTioNAi,  LAW  (§§  276,  297*)— Rail- 
BOADs  (§  229*)— Due  Process  of  Law— Po- 
UCB  PowEB— Headlights  on  Trains. 

The  act  does  not  violate  the  "due  ijrocess" 
clauses  of  the  state  and  federal  Constitutions 
because  its  enforcement  will  require  a  loss  of 
property  to  the  defendant  in  doing  away  with 
the  headlights  on  locomotives  now  in  use,  and 
cause  the  defendant  to  incur  expense  in  equip- 
ping its  locomotives  with  the  headlights  required 
by  the  act. 

(a)  The  act  is  not  violative  of  the  "due  pro- 
cess^' clauses  of  the  state  and  federal  Constitu- 
tions because  it  requires  an  arc  electric  head- 
light which  shall  consume  "not  less  than  300 
watts  at  the  arc  and  with  a  reflector  not  less 
than  23  inches  in  diameter,"  on  the  ground  that 
it  deprives  the  defendant  "of  its  own  right  to 
make  contracts  and  manage  its  own  business." 

(b)  The  act  was  passed  in  the  legitimate  ex- 
ercise of  the  police  power  of  the  state,  and  is 
not  void  on  the  ground  that  its  requirements  are 
unreasonable. 

(c)  Nor  does  the  act  violate  the  "due  process" 
clauses  of  the  state  and  federal  Constitutions  on 
the  ground  that  it  contains  no  emergency  clause, 
and  absolutely  and  without  exception  makes  the 
railroad  company  guilty  of  a  crime  if  it  operated 
one  of  its  engines  on  its  main  line  after  dark 
without  the  required  headlight 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §|  276,  297;*  Railroads, 
Dec.  Dig.  8  229.*] 

4.  COMMEBCE  (8  58*) — INTEBSTATB  COHHEBCE— 
EJQUIPMENT  OF  TbAINS. 

The  act  does  not  violate  the  "commerce 
clause"  of  the  federal  Constitution  on  the  ground 
that  it  would  require  at  the  state  line  a  change 
of  headlights  on  locomotives  doing  an  interstate 
business,  if  other  states  required  headlights  of 
a  kind  different  from  that  prescribed  by  the  act 
in  question,  although  such  change  might  involve 
some  loss  of  time  and  expense  on  the  part  of 
the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  58.*] 

(Additional  Byllabut  Ity  Editorial  Staff.) 

5.  Words  and  Phrases— "Company." 

The  word  "company"  does  not  necessarily 
mean  a  corporation,  but  may  mean  a  firm,  part- 
nership, or  individual. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1347-1350.] 

6.  Statutes  (J  241*) — Constbuction— Penal 
Laws. 

Penal  laws  should  be  construed  strictly,  but 
not  80  as  to  defeat  the  obvious  intent  of  the 
Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f§  322.  323;   Dec.  Dig.  8  241.*] 

7.  Statcttes  (8  181*)— CoNSTBucTiON— Intent 
of  Leoislatube. 

In  construing  a  statute,  whether  civil  or 
penal  in  nature,  the  intent  of  the  Legislature 
should  be  sought  for,  keeping  in  view  the  evil 
and  the  remedy. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  259,  263;   Dec.  Dig.  |  181.*] 

Certified  questions  from  Court  of  Appeals. 

Action  by  the  State  against  the  Atlnntid 

Coast   Line   Railroad   Company.     Judgment 


for  tbe  State,  and  defendant  brought  error 
to  tbe  Court  of  Civil  Appeals.  On  certified 
questions.    Questions  answered. 

Tbe  Court  of  Appeals  certified  to  this 
court  for  its  Instruction  thereon  tbe  follow- 
ing questions  of  law,  the  determination  of 
which  Is  deemed  necessary  to  a  proper  deci- 
sion of  the  above-stated  case: 

"(1)  Is  what  purports  to  be  an  act  of  the 
General  Assembly,  approved  August  17,  1908, 
and  found  in  the  published  Acts  of  1908,  pp. 
50,  51,  commonly  known  as  the  'headlight 
law,'  a  law  of  this  state,  as  against  tbe  spe- 
cific contention  presented  in  this  case  that 
It  did  not  receive  on  its  alleged  passage  a 
majority  of  the  votes  of  all  the  members 
elected  to  the  Senate,  within  the  purview 
of  and  according  to  tbe  provisiona  of  article 
3,  8  7,  par.  14,  of  the  Constitution  of  this 
state  (Civ.  Code  1895,  8  5777),  and  that  it  so 
afiSrmatively  appears  from  the  Journals  of 
the  General  Assembly,  especially  the  Senate 
Journal  for  1908,  pp.  132,  163,  203,  204,  339, 
340,  700,  and  701? 

"(2)  Is  said  act  void  as  being  in  contra- 
vention of  article  1,  8  1,  par.  S,  of  the  Con- 
stitution of  Georgia  (Civ.  Code  1893,  8  5700). 
which  provides:  'No  person  shall  be  depriv- 
ed of  life,  liberty  or  property,  except  by  due 
process  of  law' — as  against  the  contention  of 
the  defendant  [a  railway  corporation]  'that 
the  said  enactment  requires  defendant  to 
discontinue  tbe  use  of  property  already  fur- 
nishing a  sufficient  and  adequate  headlight, 
forces  defendant  to  abandon  the  use  of  ma- 
terial adequate  and  suQlcient  for  the  pro- 
duction of  safe  and  sufficient  headlight,  com- 
pels defendant  to  purchase  expensive  ma- 
chinery for  the  purpose  of  generating  a  spe- 
cific current  of  electricity  as  a  means  for 
lighting  headlights,  and  compels  defendant 
to  purchase  a  reflfector  of  a  size  designated 
by  the  statute,'  thus  not  only  depriving  the 
defendant  of  the  right  to  use  property  al- 
ready owned,  but  compelling  it  to  purchase 
property  of  a  given  description,  and  depriv- 
ing it  of  its  own  right  to  make  contracts 
and  manage  its  own  business? 

"(3)  Is  said  act  void  because  it  violates 
the  provisions  of  article  1,  8  1,  par-  2,  of  the 
Constitution  of  Georgia  (Civ.  Code  1895,  i 
5699),  which  provides  that  'Protection  to  per- 
son and  property  is  the  paramount  duty  of 
government,  and  shall  be  impartial  and  com- 
plete,' as  against  the  contention  that  'the 
said  act  does  not  apply  equally  to  all  i>er- 
sons  and  corporations  in  the  same  class  or 
similarly  situated ;  said  act  makes  an  un- 
reasonable and  arbitrary  classlfiontion, 
whereby  it  excludes  from  the  operation  of 
said  act  persons  owning  and  operating  rail- 
roads, and  likewise  excludes  from  the  oper- 
ation of  said  act  receivers  operating  rail- 
roads, even  though  said  receivers  operate 
fast  trains  through  cities,  towns,  and  thickly 
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settled  dlstrlcta  of  the  state;  nor  does  said 
act  apply  to  "tram  roads,  mill  roads,  or 
roads  engaged  principally  in  lumber  or  log- 
ging transportation  in  connection  with  mills." 
even  though  locomotives  thereon,  for  a  whole 
or  part  of  their  route,  may  be  operated  at  a 
fast  schedule,  and  through  thickly  populated 
districts'? 

"(4)  Is  said  act  void  because  It  violates 
the  provisions  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States, 
which  provides  that  'No  state  *  *  • 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,'  on  the 
alleged  ground  'that  the  said  act  requires 
defendant  to  discontinue  the  use  of  property 
lawfully  acquired  and  lawfully  held,  al- 
though furnishing  sufficient  and  adequate 
headlight,  forces  defendant  to  abandon  the 
use  of  lamps,  reflectors,  headlights,  and  ma- 
terial lawfully  held,  although  adequate  and 
sufficient  for  the  production  of  safe  and  suffi- 
cient headlight  and  reasonably  adapted  to 
the  protection  of  person  and  property,  wheth- 
er on  the  track  or  on  the  locomotive  and 
cars,  and  compels  defendant  to  purchase  ex- 
pensive, machinery  for  the  purpose  of  gen- 
erating a  specific  current  of  electricity,  and 
to  purchase  a  reflector  of  a  size  designated 
by  the  statute,  thereby  depriving  defendant 
of  Its  right  to  make  contracts  and  to  manage 
its  own  business'? 

"(5)  Is  said  act  void  because  it  violates 
the  provisions  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States, 
which  declares:  'No  state  •  •  •  shall 
deny  to  any  person  within  its  Jurisdiction, 
the  equal  protection  of  the  laws' — on  the 
alleged  ground  'that  the  said  headlight  law 
does  not  apply  equally  to  all  persons  and 
corporations  in  the  same  class  or  similarly 
situated;  said  act  makes  an  unreasonable 
and  arbitrary  classification,  whereby  it  ex- 
cludes from  the  operation  of  said  act  per- 
sons owning  and  operating  railroads,  and 
likewise  excludes  from  the  operation  of  said 
act  receivers  operating  railroads,  even  though 
said  receivers  operate  fast  trains  through 
cities,  towns,  and  thickly  settled  districts  of 
the  state;  nor  does  said  act  apply  to  tram 
roads,  mUl  roads,  or  roads  engaged  princi- 
pally In  lumber  or  logging  transportation  In 
connection  with  mills,'  even  though  tho  lo- 
comotives used  thereon  for  a  whole  or  part 
of  their  route,  may  be  operated  at  fast 
iipeed,  and  through  thickly  populated  dis- 
tricts? 

"(6)  Is  said  act  void  because  repugnant  to 
article  1,  8  8.  par.  3,  of  the  Constitution  of 
the  United  States,  which  provides  that  'Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations,  among  the  states  and 
with  Indian  tribes'  on  the  alleged  ground 
'that  the  enforcement  of  said  statute  and 
said  statute  Itself  Interferes  with  and  reg- 
ulates interstate  commerce,  hinders  and  de- 
lays the  mnning  of  locomotives  having  no 
finch  headlight  as  is  required  by  said  stat- 


ute, although  said  locomotives  are  lawfully 
engaged  in  hauling  cars  and  trains  for  In- 
terstate commerce,  and  maketf  It  unlawful 
for  defendant  or  other  companies  operating 
Interstate  railways  to  use.  In  the  state  of 
Georgia,  locomotives  having  no  headlight  of 
the  kind  described  In  said  alleged  enactment, 
although  Bald  locomotives  are  lawfully  used 
up  to  the  state  line,  all  with  the  result  of 
delaying  Interstate  commerce  and  rendering 
it  lmi)ossIble  for  Interstate  railroad  compa- 
nies crossing  the  Georgia  line  to  conduct 
their  interstate  business  with  usual  custom- 
ary, and  proper  dispatch'? 

"(7)  The  plaintiff  in  error  contends  that 
the  act  in  question  was  never  passed  by  both 
houses  of  the 'General  Assembly,  according 
to  the  method  prescribed  In  the  Constitution 
and  set  out  in  the  first  question  above — the 
specific  contention  being  that  It  passed  the 
lower  House  regularly  In  the  form  now  ap- 
pearing In  the  praited  Acts;  that  In  the  Sen- 
ate the  committee  to  which  it  was  referred 
reported  adversely  to  the  passage  of  the 
bill;  that  the  Senate  disagreed  to  the  re- 
port of  the  committee  and  the  bill  went  to 
second  reading;  that  at  the  third  reading 
a  substitute  was  offered  and  adopted;  the 
bill  then  passed  by  substitute,  40  senators 
voting  for  it  In  this  shape;  the  bill  was 
transmitted  to  the  House  for  concurrence  in 
the  substitute ;  the  House  refused  to  concur ; 
thereafter  the  Senate  took  up  the  bill  for  the 
purpose  of  receding  from  the  substitute;  and 
the  motion  to  recede  prevailed  by  a  vote  of 
18  to  12.  No  further  action  appears.  The 
defendant  at  the  trial  in  the  court  below  of- 
fered to  set  up  by  special  plea  in  bar  that 
the  substitute  passed  by  the  Senate  was  ma- 
terially different  in  Its  provisions  from  the 
bill  as  passed  by  the  House,  and  to  prove 
this  fact  by  the  exhibition  and  Introduction 
in  evidence  of  a  certified  copy  of  the  substi- 
tute as  filed  In  the  office  of  the  Secretary  of 
State.  Was  the  special  plea  setting  up  this 
fact  subject  to  be  stricken  on  general  de- 
murrer thereto,  and  was  the  certified  copy 
of  the  substitute  admissible  in  evidence  for 
the  purpose  of  supplementing,  varying,  or 
explaining  the  entries  In  the  Journal  of  the 
Senate,  and  would  It,  If  it  had  been  admitted 
and  had  been  established  that  the  bill  as 
passed  in  the  Senate  by  substitute  was  ma- 
terially dlfTerent  from  what  It  was  as  origi- 
nally passed  by  the  lower  House,  have  im- 
peached the  validity  of  the  act,  under  the 
circumstances  recited  above? 

"(S)  It  appears  from  the  record  that  the 
defendant  was  engaged  in  Interstate  com- 
merce; that  it  failed  to  equip  one  of  its  lo- 
comotives engaged  In  that  interstate  com- 
merce with  a  headlight  of  the  standard  re- 
quired by  the  act  in  question.  Was  the  de- 
fendant, as  to  this  locomotive,  while  so  en- 
gaged in  Interstate  commerce  (It  being  run 
partly  In  this  state  and  partly  In  South 
Carolina),  exempt  from  the  provisions  of  the 
act,  on  the  ground  that  to  apply  the  law  U. 
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the  operation  of  this  locomotive  as  so  en- 
gaged would  i>e  vlolatlye  of  the  provision  of 
the  Constitution  of  the  United  States  quoted 
above,  conferring  uiK>n  Congress  exclusive 
power  to  regulate  interstate  commerce? 

"(9)  Where  It  appears  from  the  proof  that 
the  defendant's  locomotives  were,  prior  to 
the  passage  of  the  act,  equipped  with  oil- 
burning  headlights,  or  with  electric  head- 
lights different  from  that  prescribed  by  the 
act  in  question,  is  it  any  defense  to  a  prose- 
cution under  the  act  that  these  headlights 
have  in  the  experience  of  the  defendants  and 
other  railroad  companies  usually  proved  rea- 
sonably safe  and  efficient  (there  being  proof, 
however,  that  headlights  of  .the  prescribed 
standard  are  more  efBclent),  and  that  to  sub- 
stitute electric  headlights  of  the  standard 
prescribed  would  entail  expense  of  greater 
or  less  amount;  the  contention  of  the  de- 
fendant being  that  to  enforce  the  act  under 
the  circumstances  would  amount  to  depriv- 
ing the  defendant  of  its  property  without 
due  process  of  law,  in  violation  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  in  violation  of  article  1, 
S  1,  par.  3,  of  the  Constitution  of  this  state, 
because  It  renders  the  value  of  the  old  head- 
lights less,  or  totally  destroys  it,  and  entails 
upon  the  defendant  the  expenditure  of  large 
sums  of  money,  and  deprives  the  defendant 
of  the  right  to  regulate  its  own  business  and 
affairs,  and  causes  It  to  submit  to  an  arbi- 
trary and  unreasonable  regulation  thereof?" 

McDanlel,  Alston  A  Black  and  J.  R.  Lam- 
ar, for  plaintiff  in  error.  J.  C.  C.  Black, 
Jr.,  Sol.,  and  T.  S.  Felder,  for  the  State. 

HOLDBN,  3.  1.  The  act  referred  to  in  the 
questions  propounded  by  the  Court  of  Ap- 
peals, known  as  the  "headlight  law,"  was 
duly  deposited  in  the  office  of  the  Secretary 
of  State  as  an  enrolled  act  of  the  General 
Assembly,  after  having  been  duly  signed  by 
the  President  of  the  Senate  and  the  Speak- 
er of  the  House  of  Representatives,  and  ap- 
proved by  the  Governor.  The  provision  of 
the  Constitution  referred  to  in  the  first  ques- 
tion propounded  is  as  follows :  "No  bill  shall 
become  a  law  unless  It  shall  receive  a  ma- 
jority of  the  votes  of  all  the  members  elect- 
ed to  each  house  of  the  General  Assembly, 
and  it  shall.  In  every  Instance,  so  appear  on 
the  Journal."  Civ.  Code,  S  5777,  An  act  with 
the  status  above  named  cannot  be  attacked, 
as  being  invalid  under  the  constitutional  pro- 
vision above  quoted,  by  showing  that  the 
journal  of  the  Senate  affirmatively  shows 
that  It  did  not  receive  on  its  passage  the 
vote  of  a  majority  of  all  of  the  members 
elected  to  that  body.  When  an  enrolled  act 
is  signed  by  the  presiding  officers  of  both 
houses,  approved  by  the  Governor,  and  de- 
posited in  the  office  of  the  Secretary  of  State, 
it  will  be  conclusively  presumed  that  the 
measure  was  properly  put  to  a  vote  in  both 
houses  and  that  It  received  a  constitutional 
majority;  and  the  court  will  not  upset  the 


act  l)ecause  the  journals  of  the  houses  hap- 
pen to  show  that  It  did  not  receive  a  major- 
ity of  the  votes  of  either  or  both  branches  of 
the  Legislature.  36  Cyc.  971  (G,  b).  The 
presiding  officer  of  each  branch  of  the  Gen- 
eral Assembly,  and  the  Governor,  are  sworn 
officers  of  the  state,  and  it  Is  to  be  presum- 
ed that  an  enrolled  act  would  not  have  been 
signed  by  these  officials,  and  thereby  authen- 
ticated as  being  a  valid  law,  unless  the  act 
on  Its  passage  had  received  the  number  of 
votes  which  the  Constitution  requires  In  or- 
der to  enact  it  It  will  be  deemed  more  like- 
ly that  the  subordinate  officers  of  the  Gen- 
eral Assembly,  In  the  performance  of  clerical 
duties,  should  have  made  a  mistake  in  re- 
cording on  the  Journals  the  proceedings  had 
by  the  respective  legislative  bodies,  than  that 
the  sworn  presiding  officers  of  these  bodies 
should  have  signed  a  duly  enrolled  act  as 
having  been  lawfully  enacted,  when  it  did 
not  in  fact  receive  the  number  of  votes  re- 
quired by  the  Constitution  in  order  to  Insure 
Its  passage.  In  the  case  of  De  Loach  ▼.  New- 
ton, 134  Ga.  739,  68  S.  E.  708,  it  was  held: 
"If  an  enrolled  act  of  the  Legislature  was 
duly  signed  by  the  President  of  the  Senate 
end  the  Speaker  of  the  House,  and  approv- 
ed by  the  Governor,  and  deposited  In  the  of- 
fice of  the  Secretary  of  State,  It  was  not 
competent  to  attack  Its  validity  on  the  grotmd 
that  the  legislative  journals  showed  that  the 
bill  originated  in  the  House,  was  there  pass- 
ed by  a  constitutional  majority,  and  trans- 
mitted to  the  Senate,  where  it  was  amended 
and  passed  by  a  constitutional  majority,  and 
then  transmitted  to  the  House,  where  the 
Senate  amendment  was  concurred  In,  but 
failed  to  show  that  this  was  done  by  a  con- 
stitutional majority."  See,  also,  Whitley  v. 
State,  134  Ga.  758,  OS  S.  E.  716. 

If  an  act  Is  not  invalid  under  the  provi- 
sions of  the  Constitution  above  quoted  when 
the  legislative  journals  fail  to  show  that  It 
received  a  constitutional  majority,  it  would 
not  be  Invalid  when  the  journals  affirmative- 
ly show  that  It  did  not  receive  such  majority. 
If  It  were  permissive  to  look  to  the  legisla- 
tive journals  to  ascertain  what  occurred  with 
respect  to  the  passage  of  an  act,  after  It  had 
been  duly  enrolled,  signed,  approved,  and  de- 
posited with  the  Secretary  of  State  as  an 
existing  law,  an  affirmative  showing  on  the 
Journal  that  a  measure  did  not  receive  the 
requisite  constitutional  majority  would  be  no 
more  fatal  to  the  validity  of  the  act  than  a 
failure  of  the  journal  to  show  that  it  did 
receive  such  majority,  where  the  attack  Is 
based  on  a  constitutional  provision  that  no 
bill  shall  become  a  law  unless  it  shall  receive 
a  majority  of  all  the  members  elected  to  each 
house  of  the  General  Assembly,  "and  It  shall, 
in  every  instance,  so  appear  on  the  Journal." 

The  first  question  propounded  by  the  Court 
of  Appeals  must  be  answered  in  the  affirm- 
ative. In  answering  this  question,  having 
ruled  that  an  enrolled  act  duly  signed  by  the 
presiding  officers  of  both  houses,  approved  by 
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the  GoTemor,  and  deposited  with  the  Secre- 
tary of  State,  Is  conclusively  presumed  to  be 
valid  law,  so  far  as  Its  enactment  Is  con- 
cerned, the  special  plea  referred  to  In  the 
seventh  question  was  subject  to  be  stricken 
on  the  general  demurrer  thereto,  and  the  cer- 
tified copy  of  the  substitute  referred  to  in 
the  seventh  question  was  not  admissible  in 
evidence  "for  the  purpose  of  supplementing, 
varying,  or  explaining  the  entries  in  the  Jour- 
nal of  the  Senate."  This  ruling  makes  it 
unnecessary  to  determine  whether  or  not  the 
Journal  of  the  Senate  shows  that  the  act  in 
question  was,  or  was  not,  in  fact  passed  In 
conformity  to  the  above-quoted  provision  of 
the  Conscltution. 

2.  The  full  text  of  the  Utle  and  the  body 
of  the  act  referred  to  in  the  questions  pro- 
pounded to  us  is  as  follows: 

"An  act  to  require  all  railway  companies  in 
the  state  to  equip  and  maintain  each  and 
every  locomotive  used  with  sufiBcient  elec- 
tric headlight,  to  prescribe  a  punishment 
for  the  failure  to  so  equip,  and  for  other 
purposes. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Georgia,  and  it  is  hereby  enacted 
by  authority  of  the  same,  that  all  railroad 
companies  are  hereby  required  to  equip  and 
maintain  each  and  every  locomotive  used  by 
such  company  to  mn  on  Its  main  line  after 
dark  with  a  good  and  sufficient  headlight 
which  shall  consume  not  less  than  three  hun- 
dred watts  at  the  arc,  and  with  a  reflector 
not  less  than  twenty-three  inches  in  diameter, 
and  to  keep  the  same  in  good  condition.  The 
word  main  line  as  used  herein  means  all  por- 
tions of  the  railway  line  not  used  solely  as 
yards,  spurs  and  side  tracks. 

"Section  2.  Be  ll  further  enacted,  that  any 
railroad  company  violating  this  act  In  any 
respect  shall  be  liable  to  indictment  as  for 
a  misdemeanor  in  any  county  in  which  the 
locomotive  not  so  equipped  and  maintained 
may  run,  and  on  conviction  shall  be  punish- 
ed by  fine  as  prescribed  in  section  1039  of 
the  Code  of  1895. 

"Section  3.  Be  It  further,  enacted,  that  this 
act  shall  go  into  effect  July  1,  1909. 

"Section  4.  Provided  this  act  shall  not  ap- 
ply to  tram  roads,  mill  roads  and  roads  en- 
gaged principally  In  lumber  or  logging  trans- 
portation in  connection  with  mills. 

"Section  5.  Be  It  further  enacted,  that  all 
laws  and  parts  of  laws  in  conflict  with  this 
act  be  and  the  same  are  hereby  repealed. 

"Approved  August  17,  1908."  (Acts  1908, 
pp.  50,  51.) 

The  act  requires  "all  railroad  companies" 
to  equip  every  locomotive  used  by  "such  com- 
pany to  run  on  its  main  line"  after  dark 
with  a  light  of  the  kind  named,  and  provides 
that  "any  railroad  company"  violating  the 
act  shall  be  liable  to  indictment  and  to  be 
punished  by  fine  as  prescribed  in  Pen.  Code, 
i  1039.    Does  the  term  "railroad  company" 


Include  a  natural  person,  so  that  the  latter 
would  be  subject  to  indictment  If  such  nat- 
ural person  owned  and  operated  a  railroad 
and  failed  to  comply  with  the  provisions  of 
the  act?  In  construing  the  term  "railroad 
company,"  we  should  look  to  all  the  provi- 
sions of  the  act,  and  give  proper  considera- 
tion to  the  object  intended  to  be  accomplish- 
ed by  the  act.  Section  4  of  the  act  provides: 
"Provided  this  act  shall  not  apply  to  tram 
roads,  mill  roads  and  roads  engaged  princi- 
pally in  lumber  or  logging  transportation  in 
connection  with  mills."  It  should  be  ob- 
served that  in  making  t^is  exception  the  act 
does  not  say  that  the  owner  or  operator  of 
the  roads  designated  should  be  excepted,  but 
simply  provides  that  "this  act"  shall  not  ap- 
ply to  snch  "roads,"  Indicating  that  the  pur- 
pose of  the  act  was  to  make  the  requirement 
in  reference  to  the  use  of  the  named  head- 
lights on  all  other  railroads,  regardless  of 
whether  owned  by  a  corporation  or  natural 
persons.  The  evident  purpose  was  to  except 
certain  roads,  but  not  to  make  any  exception 
in  favor  of  any  particular  owners  of  other 
roads.  The  object  of  the  act  was  to  require 
certain  headlights  on  all  railroads  except 
those  of  a  named  class,  and  the  term  "rail- 
road company"  was  intended  to  Include  nat- 
ural persons  as  well  as  corporations.  The 
word  "company"  does  not  necessarily  mean 
a  corporation.  It  may  mean  a  firm  or  part- 
nership. 8  Cyc.  389.  If  it  Includes  a  firm  or 
partnership  of  two  or  more  individuals,  why 
should  it  not  include  one  Individual?  Pen. 
Code,  i  1,  par.  4,  provides:  "The  singular  or 
plural  number  shall  each  include  the  other, 
unless  expressly  excluded." 

Penal  laws  should  be  construed  strictly, 
but  they  should  not  be  so  construed  as  to  de- 
feat the  obvious  intention  of  the  General 
Assembly.  In  construing  an  act,  whether  of 
a  civil  or  penal  nature,  the  intention  of  the 
General  Assembly  should  be  sought  for,  keep- 
ing In  view  the  evil  and  the  remedy.  The 
evil  against  which  protection  is  sought  is 
the  operation  of  engines  without  the  head- 
light required  by  the  act  The  purpose  of 
the  law  was  to  require  named  headlights  on 
engines  on  the  main  line  of  all  railroads  ex- 
cept those  of  a  specified  character,  and  it 
was  not  the  intention  to  make  this. require- 
ment of  corporations  and  companies  and 
make  no  such  requirement  of  an  individual 
owning  and  operating  a  railroad.  Civ.  Code. 
S  2199,  provides  that  the  terms  railroad  "cor- 
poration" and  "company"  used  in  the  article 
in  which  such  section  appears  shall  include 
in  their  meaning  any  individual  or  individuals 
owning  and  operating  railroads.  Much  of 
the  law  of  this  state  pertaining  to  the  op- 
eration of  railroads,  Including  the  right  of 
condemnation  of  private  property,  what  is 
familiarly  known  as  the  "blow  post"  law, 
and  requirements  as  to  the  furnishing  of 
beat  and  light  in  railroad  trains,  are  em- 
braced in  this  articl&     We  think  the  word 
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"company"  In  the  act  In  question  was  used 
in  the  same  sense  referred  to  in  GIt.  Code,  § 
2199,  as  Including  "Individuals."  In  this 
connection,  see  State  t.  Stone,  118  Mo.  388, 
24  S.  W.  164,  25  L.  B.  A.  243,  40  Am.  St. 
Rep.  388;  Chicago,  etc.,  Co.  v.  Garrlty,  115 
111.  155,  8  N.  E.  448;  Lewis  T.  Northern 
Pacific  Ry.  Co.,  36  Mont  207,  92  Pac.  469; 
Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114,  25  S. 
E.  249.  35  li.  R.  A.  497. 

(b)  The  act  does  not  violate  the  equal  pro- 
tection clauses  of  the  state  and  federal  Con- 
stitutions because  it  provides:  "Provided  this 
act  shall  not  apply  to  tram  roads,  mill  roads 
and  roads  engaged  principally  in  lumber  or 
logging  transportation  in  connection  with 
mills."  The  roads  to  which  the  act  does  not 
apply  do  not  serve  the  public  generally,  but 
their  work  is  mainly  that  connected  with 
lumber  mills.  Their  principal  business  is  not 
the  transportation  of  passengers  and  freight 
for  the  public,  but  involves  work  for  private 
enterprises  in  a  small  territory.  The  danger 
of  operating  such  roads  without  proper  safe- 
ty appliances  is  not  so  great  as  that  attend- 
ing the  operation  of  ordinary  railroads  do- 
ing a  general  passenger  and  freight  business 
for  the  public.  These  differences  furnish  a 
reasonable  basis  for  requiring  a  headlight  of 
a  certain  kind  on  engines  on  main  lines  on 
ordinary  railroads,  and  not  requiring  such 
lights  on  engines  on  roads  of  the  kind  ex- 
cepted. The  latter  form  an  entirely  separate 
and  distinct  class  of  railroads  from  the  for- 
mer, and  the  act  cannot  be  said  to  make  an 
arbitrary  classification.  N.  T.,  N.  H.  &  H. 
R.  V.  New  York,  165  U.  S.  628,  17  Sup.  Ct 
418,  41  L.  Ed.  853;  Missouri  &  N.  A.  R.  Co. 
V.  State  (Arls.)  121  S.  W.  930;  People  v.  N. 
Y.,  N.  H.  &  H.  R.  Co.,  55  Hun,  409,  608,  8 
N.  Y.  Supp.  673;  Chicago,  I.  &  L.  Ry.  Co. 
V.  Railroad  Commissioners  of  Indiana  (Ind.) 
90  N.  B.  1011. 

Conceding,  without  deciding,  that  receivers 
of  railroads  are  not  within  the  provisions  of 
the  act,  we  do  not  think  this  fact  would 
make  the  act  void  as  a  violation  of  the 
equal  protection  clauses  of  the  state  and  fed- 
eral Constitutions.  A  receiver  appointed  by 
a  court  is  one  of  its  officers,  and  in  the  ab- 
sence of  any  statute  Imposing  a  duty  on  a 
receiver  of  a  railroad  thus  appointed,  he  must 
handle  the  property  placed  in  his  charge  in 
accordance  with  the  instructions  of  the  court 
appointing  him.  His  possession  and  opera- 
tion of  the  road  are  those  of  the  court. 
Should  the  court,  through  its  receiver,  have 
possession  of  a  railroad  whose  engines  were 
not  equipped  with  the  required  headlight,  or 
purchase  other  engines,  the  presumption  Is 
that  the  court — a  branch  of  the  government 
co-ordinate  with  the  General  Assembly — 
would  conform  to  the  policy  of  the  state  as 
declared  by  the  General  Assembly,  in  the  ex- 
ercise of  the  police  power,  and  equip  the 
engines  with  such  headlights  as  it  had  by 
law  required  of  railroad  companies.    A  rail- 


road Is  never  retained  in  possession  of  and 
operated  by  the  court  longer  than  is  neces- 
sary. The  court  does  not  permanently  ,op- 
erate  railroad^;  on  the  contrary,  it  only  op- 
erates them  for  a  short  time  and  from  neces- 
sity. If  the  act  applies  to  a  receiver,  and  if 
a  receiver  were  appointed  by  the  court  for 
a  railroad  whose  engines  were  not  equipped 
with  the  required  headlights,  bow  could  such 
receiver  operate  the  engines  without  such 
lights  without  subjecting  himself  to  numer- 
ous prosecutions  and  fines,  should  the  court 
require  him  to  operate  the  engines  in  viola- 
tion of  the  penal  laws  of  the  state?  If  it 
were  a  railroad  engraged  In  serving  the  pub- 
lic, the  latter  might  suffer  to  a  great  extent 
If  the  road  was  not  operated  until  all  the 
engines  were  equipped  with  the  required 
headlights.  The  act  provided  that  it  should 
not  go  into  effect  until  a  specified  date,  and 
thus  time  was  given  to  railroad  companies  to 
equip  their  engines  in  accordance  with  Its 
provisions.  But  after  the  act  went  into  ef- 
fect. If  a  receiver  were  appointed  for  a  rail- 
road whose  engines  were  not  thus  equipped, 
no  time  is  allowed  within  which  the  receiv- 
er might  comply  with  the  act;  and  if  the 
act  applies  to  receivers,  they  would  become 
subject  to  criminal  prosecutions  the  day  they 
were  appointed,  if  they  operated  engines 
without  the  prescribed  equipment  in  disre- 
gard of  the  act  The  court  would  dispose  of 
a  railroad  under  receivership  as  soon  as  it 
was  proper  and  practicable  to  do  so.  Those 
to  whom  the  receiver  delivered  it,  under  a 
contract  of  purchase  or  otherwise,  would  be 
subject  to  numerous  prosecutions  under  the 
act  in  question,  should  they  not  equip  the 
engines  as  required  by  that  law,  and  the 
public  might  seriously  suffer  if  the  road 
should  cease  operations  until  its  engines 
could  be  thus  equipped.  It  is  to  be  presumed 
that  the  court  would  not  allow  the  road  to 
be  disposed  of  before  its  engines  were  equip- 
ped with  headlights  as  required  by  the  act 
It  la  not  to  be  presumed  that  it  would  dis- 
pose of  the  road  to  another  when  it  was  In 
such  condition  that  the  one  acquiring  it 
would  violate  the  penal  law  of  the  state  by 
immediately  operating  It 

Receivers,  and  courts  through  receivers,  do 
not  construct  or  buy  railroads;  but  their  ul- 
timate aim  Is  to  get  rid  of  the  ones  of  which 
they  are  in  possession.  Courts,  through  re- 
ceivers, never  operate  railroads  except  from 
necessity,  and  when  they  do  so  operate  them 
it  is  only  for  a  limited  time.  If  the  courts 
take  possession  of  a  road  whose  engines  are 
not  equipped  as  required  by  the  "headlight 
law,"  the  courts  should  not  require  Its  re- 
ceiver to  cease  operating  the  road  until  the 
engines  should  be  so  equipped,  thereby  caus- 
ing inconvenience  and  suffering  to  the  pub- 
lic. In  such  cases,  the  court  should  yield  to 
the  necessity  of  the  situation  as  It  existed 
when  thrust  upon  it,  by  immediately  operat- 
ing the  road,  where  possible,  to  subserve  the 
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public  convenience  and  requirements,  and  im- 
pose upon  the  receiver  the  duty  of  equipping 
the  engines  as  rapidly  as  possible  In  accord- 
ance with  the  policy  ot  the  law,  so  as  to 
put  the  road  In  a  condition  where  its  op- 
eration can  be  continued  by  those  who  take 
charge  of  It  whoi  disposed  of  by  the  court 
without  involving  a  violation  of  law  on  their 
part.  We  think  there  was  a  reasonable  bas- 
is for  a  requirement  that  railroad  companies 
should  equip  their  engines  operated  on  main 
lines  as  prescribed  In  the  act,  without  mak- 
ing such  requirements  applicable  to  receivers 
of  railroads. 

The  answer  to  the  third  and  fifth  ques- 
tions must  t>e  In  the  negative. 

3.  AH  property  is  held  subject  to  the  po- 
lice power  of  the  state.  The  determination 
by  the  railroad  company  that  the  reflector 
and  the  light  In  use  by  it  constituted  an 
adequate  light  cannot  be  conclusive  on  the 
General  Assembly,  which  has  the  authority 
to  exercise  the  police  power  of  the  state  and 
In  the  Interest  of  public  safety  to  declare 
it  inadequate.  It  is  a  matter  of  great  im- 
portance for  the  protection  of  persons  and 
property  in  the  train  attached  to  a  loco- 
motive, the  persons  on  the  locomotive,  per- 
sons and  property  on  the  track,  and  persons 
and  property  on  other  trains  with  which  a 
collision  may  be  had,  that  there  should  be 
an  adequate  headlight  on  such  locomotive. 
The  General  Assembly,  in  the  exercise  of  the 
police  power  <of  the  state,  has  the  right  to 
require  adequate  headlights  on  such  engines; 
and  if  in  conformity  to  the  requirements  of 
such  law  the  railroad  company  is  compelled 
to  do  away  with  the  headlights  already  in 
use  by  it,  and  substitute  others  therefor  at 
its  own  exi)en8e,  there  is  no  taking  of  prop- 
erty without  just  compensation.  In  violation 
of  the  due  process  clauses  of  the  state  and 
federal  Constitutions.  In  such  a  case,  there 
is  no  taking  of  property.  The  due  process 
clauses  are  not  Intended  to  limit  the  right 
of  the  state  to  pfcperly  exercise  the  police 
power  in  the  enhancement  of  the  public  safe- 
ty. The  fact  that  the  railroad  company  will, 
in  order  to  equip  its  engines  with  the  re- 
quired headlights,  be  forced  to  do  away 
wth  the  reflectors  and  lights  which  it  has  iu 
use  is  only  Incidental  to  a  compliance  with 
the  police  regulation  and  requirement  made 
in  the  act,  and  which  is  a  valid  and  rea- 
sonable requirement.  Damages  cannot  be  re- 
quired by  one  because  he  Incurs  expense  in 
obeying  a  police  regulation  enacted  for  the 
common  welfare  and  safety  of  the  public. 
See,  In  this  connection.  State  v.  St  Paul, 
etc.,  Ry.  Co.,  98  Minn.  380,  108  N.  W.  261, 
120 'Am.  St  Rep.  581;  1  Thompson  on  Corp. 
I  449;  C,  B.  &  Q.  R.  Co.  v..  Chicago,  166 
D.  S.  226»  17  Sup.  Ot  581,  41  U  Ed.  979;  C, 
B.  &  Q.  Ry.  Co.  V.  Drainage  Commission- 
ers, 200  U.  S.  561,  26  Sup.  Ct  341,  50  L.  Ed. 
596,  and  authorities  ?lted  in  the  opinion; 
Bacon  v.  Boston  &  M.  B>  R.  (Vt)  76  Atl. 
128  (10). 


The  act  provides  that  every  engine  used 
on  a  main  line  after  dark  shall  be  equipped 
"with  a  good  and  sufficient  headlight,  which 
shall  consume  not  less  than  300  watts  at 
the  arc  and  with  a  reflector  not  less  than  23 
inches  in  diameter."  It  Is  not  required  that 
the  light  shall  consume  no  more  than  the 
specified  number  of  watts  at  the  arc,  nor 
that  the  reflector  shall  be  exactly  a  par- 
ticular size.  A  light  consuming  more  than 
300  watts  at  the  arc  and  a. reflector  greater 
than  23  Inches  in  diameter  would  be  within 
the  provisions  of  the  act  The  act  requires 
"a  good  and  sufficient  headlight"  In  the 
exercise  of  the  police  power  the  General 
Assembly  had  the  right  to  prescribe  that 
such  light  should  be  an  electric  light  The 
fact  that  the  railroad  company  is  prevented 
from  providing  a  light  produced  in  some 
way  other  than  by  an  electric  current  is 
no  violation  of  the  due  process  clause,  "by 
depriving  it  of  its  own  right  to  make  con- 
tracts and  manage  its  own  business."  In 
McGehee  on  Due  Process  of  (Law,  p.  S45, 
it  is  said:  "Although  freedom  and  the  lib- 
erty to  contract  are  fundamental  rights  with- 
in the  guaranties  of  the  Constitution,  they 
may  be  limited  by  the  state  in  the  exercise 
of  the  police  power,  in  the  interest  of  public 
safety,  health,  or  morals,  or,  under  certain 
conditions,  in  the  exercise  of  the  legislative 
power  merely."  Also  see  Freund  on  Police 
Power,  i  499. 

It  is  to  be  presumed  that  the  General  As- 
sembly satisfied  itself  that  the  light  power 
to  be  used  in  order  to  insure  the  public  safe- 
ty was  the  one  required,  and  in  the  exercise 
of -the  police  power  it  had  the  right  to  re- 
quire the  use  of  such  light  The  fact  that 
in  obeying  the  law  the  railroad  company  is 
deprived  of  the  right  to  use  a  light  other 
than  an  electric  headlight  or  to  use  an 
electric  light  below  a  specified  intensity,  or 
a  reflector  of  less  than  a  designated  size, 
does  not  violate  the  due  process  clause  of  the 
state  and  federal  Constitutions.  The  Leg- 
islature has  the  power  to  require  such  a 
headlight  as  is  best  promotive  of  the  public 
safety,  if  the  requirement  is  a  reasonable 
one.  An  act  requiring  in  general  terms  a 
light  adequate  for  such  purposes  would  be 
very  Indeflnlte,  and  would  give  rise  to  fre- 
quent disputes  as  to  whether  or  not  the  law 
had  been  observed.  A  jury  In  one  Instance 
might  declare  the  light  in  use  Inadequate, 
while  another  jury  might  declare  it  adequate, 
.and  the  user  of  the  light  might  be  uncertain 
as  to  whether  or  not  he  was  complying  with 
the  law.  In  Atchison,  Topeka,  etc..  Rail- 
road V.  Matthews,  174  U.  S.  96,  102,  19  Sup. 
Ct  609,  612,  43  L.  Ed.  909,  the  Supreme 
Court  of  the  United  States  said:  "If,  In  or- 
der to  accomplish  a  given  beneficial  result — 
a  result  which  depends  on  the  action  of  a 
corporation — the  Legislature  has  the  power  to 
prescribe  a  specific  duty  and  punish  a  fail- 
ure to  comply  therewith  by  a  penalty,  either 
double  damages  or  attorney's  fees,  has  it  not 
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equal  power  to  prescribe  the  same  penalty 
for  falling  to  accomplish  the  same  result, 
leaving  to  the  corporation  the  selection  of 
the  means  it  deems  best  therefor?  Does  the 
power  of  the  Legislature  depend  on  the 
method  it  pursues  to  accomplish  the  result? 
As  individuals  we  may  think  it  better  that 
the  Legislature  prescribe  the  specific  duties 
which  the  corporations  must  perform ;  we 
may  think  it  better  that  the  legislation 
should  be  like  that  of  Missouri,  prescribing 
an  absolute  liability,  instead  of  that  of  Kan- 
sas, making  the  fact  of  fire  prima  fade  evi- 
dence of  negligence;  but  clearly  as  a  court 
we  may  not  Interpose  our  personal  views  as 
to  the  wisdom  or  policy  of  either  form  of 
legislation.  It  cannot  be  too  often  said  that 
forms  are  matters  of  legislative  considera- 
tion; results  and  power  only  are  to  be  cpn- 
sidered  by  the  courts."  In  E^eund  on  Po- 
lice Power,  {  34,  it  is  said:  "Assuming  that 
several  measures  are  equally  efficient  to  avert 
danger  to  health  or  safety,  it  would  still 
seem  to  be  within  the  legislative  power  to 
select  one  method  and  require  Its  adoption ; 
for  it  is  easier  to  enforce  uniform  police  reg- 
ulations than  a  great  variety  of  measurers, 
the  efficiency  of  each  of  which  would  be  a 
question  of  fact  tn  each  particular  case." 

Requiring  a  light  by  virtue  of  which  those 
on  an  engine  can  see  a  designated  distance 
ahead  is  practically  done  by  requiring  that 
the  light  shall  be  of  a  certain  Intensity  and 
behind  a  reflector  of  not  less  than  a  given 
size.  The  act  declares  that  the  light  which 
is  considered  proper  for  the  public  safety 
must  be  of  the  kind  required.  The  General 
Assembly  Is  presumed  to  have  acted  after 
due  deliberation  and  Investigation,  and  after 
finding  that  the  light  proper  for  the  public 
safety  must  be  of  the  kind  prescribed.  The 
courts  cannot  say  that  an  electric  light,  and 
one  of  the  Intensity  provided,  with  a  reflector 
of  the  size  named,  Is  not  one  necessary  for 
the  public  safety;  nor  can  we  say  that  the 
requirement  that  such  a  light  shall  be  used 
on  locomotives  is  an  unreasonable  require- 
ment, although  the  act  in  preventing  the 
use  of  lights  other  than  an  electric  light  af- 
fects the  right  of  the  company  to  contract 
for  any  other  kind  of  light  The  act  is  not 
void  for  the  alleged  reason  that  the  govern- 
ment is  undertaking  to  manage  the  com- 
pany's business  and  Interfere  with  its  right 
to  contract  In  1  Thompson  on  Corporations 
(2d  Ed.)  {  42.1,  It  Is  said:  "The  Legislature 
may  exercise  Its  discretion  within  wide  lim- 
its in  its  regulations  of  corporations  under 
this  police  power.  If  the  statute  appears 
to  be  within  the  apparent  scope  of  such 
power,  It  Is  not  for  the  courts  to  inquire 
into  its  wisdom  and  policy,  or  to  substitute 
their  discretion  or  Judgment  for  that  of  the 
Legislature.  •  •  •  The  correct  doctrine 
undoubtedly  is  that  it  Is  for  the  Legislature 
to  determine  the  exigency,  or  the  occasion, 
for  the  exercise  of  this  power ;  but  It  is  clear- 
ly within  the  Jurisdiction  of  the  courts  to 


determine  what  are  the  subjects  upon  wbldi 
this  power  is  to  be  exercised,  and  the  rea- 
sonableness of  that  exercise."  And  in  sec- 
tion 486  the  same  author  says:  "The  posi- 
tion of  the  courts  in  passing  on  the  validity 
of  statutes  enacted  by  the  L^islature  in  the 
exercise  of  this  police  power  is  regarded  by 
them  as  both  delicate  and  embarrassing. 
Courts  should  be,  and  are,  slow  to  pronounce 
Judgment  upon  what  is  purely  legislative  dis- 
cretion. It  is  sufficient  to  stay  the  hands 
of  the  courts  if  the  exercise  of  this  power 
by  the  Legislature  is  reasonable.  And  In 
Judging  of  Its  reasonableness  courts  will  not 
look  closely  Into  nfere  matters  of  Judgment, 
where  there  may  be  a  reasonable  difference 
of  opinion.  The  courts  will  assume  that  this 
power  will  always  be  exercised  by  the  Leg- 
islature with  the  highest  discretion ;  and 
the  rule  is  that,  where  the  legislative  expres- 
sion Is  clear  and  unequivocal,  a  clear  case 
should  be  made  to  authorize  an  interference 
by  the  courts  upon  the  ground  of  unreason- 
ableness. The  courts  should  and  do  proceed 
with  the  utmost  caution,  and  hold  such  regu- 
lations void  only  when  they  clearly  pass  be- 
yond the  limits  of  the  police  power  and  in- 
fringe upon  rights  secured  by  the  federal 
law.  This  power  rests  solely  within  the  leg- 
islative discretion,  inside  constitutional  lim- 
its. It  is  for  the  Legislature  to  determine 
when  the  public  safety  or  welfare  requires 
the  exercise  of  this  power,  and  the  courts 
can  interfere  only  when  such*  exercise  con- 
flicts with  the  Constitution.  With  the  neces- 
sity, wisdom,  or  policy  of  such  legislation 
they  have  nothing  to  do." 

The  need  for  the  exercise  of  the  police 
power  upon  any  given  subject  is  a  matter  in 
the  discretion  of  the  Legislature.  The  exer- 
cise of  this  power  must  be  reasonable,  and 
the  question  as  to  whether  or  not  it  is  rea- 
sonable is  one  for  the  courts.  We  cannot 
say  that  the  exercise  of  the  power  In  this 
Instance  was  unreasonably.  In  Holden  v. 
Hardy,  160  U.  S.  366,  39T,  18  Sup.  Ct  383, 
390,  42  li.  Ed.  780,  the  following  language 
of  the  Supreme  Court  of  Utah  was  approved: 
"Though  reasonable  doubts  may  exist  as  to 
the  power  of  the  Legislature  to  pass  a  law, 
or  as  to  whether  the  law  is  calculated  or 
adapted  to  promote  the  health,  safety,  or 
comfort  of  the  people,  or  to  secure  good  or- 
der or  promote  the  general  welfare,  we  must 
resolve  them  in  favor  of  the  right  of  that  de- 
partment of  government"  The  Legislature 
has  the  right  to  prevent  railroad  companies 
from  contracting  for  and  using  a  light  not 
proper  to  be  used  for  the  public  safety;  and 
if  the  light  required  Is  one  proper  for  this 
purpose,  the  Legislature  has  the  right  to  re- 
quire its  use,  notwithstanding  this  prevents 
the  use  of  another  kind  of  light  if  the  re- 
quirement of  the  act  is  reasonable — and  we 
cannot  say  that  its  requirements  are  unrea- 
sonable. 

The  act  is  not  void  on  the  ground  that  it 
absolutely  and  without  exception  makes  the 
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company  guilty  of  a  crime  wben  It  fails  to 
equip  its  locomotives  with  ttie  required  head- 
lights  and  operates  them  on  its  main  line 
without  such  headlights.  It  Is  contended 
that  the  act  is  void  for  the  reason  that  in 
case  of  accident  or  other  unforeseen  cause  if 
the  light  which  the  company  had  provided 
In  conformity  with  the  requirements  of  the 
act  were  injured  or  destroyed,  no  provision 
is  made  allowing  the  company  to  operate  its 
engine  without  the  required  headlight  to  a 
repair  shop,  or  to  the  place  where  another 
engine  could  be  obtained,  without  violating 
the  act  and  becoming  liable  to  punishment 
thereunder.  Every  statute  must  be  constru- 
ed to  have  a  reasonable  intendment,  and  be 
construed  In  connection  with  other  statutes. 
While  we  will  not  undertake  to  detail  In- 
stances in  which  the  company  would  be 
guilty  of  no  offense  under  the  act  In  question 
while  operating  an  engine  without  the  re- 
quired headlight,  an  act  will  not  l>e  con- 
strued so  as  to  require  the  performance  of 
an  impossible  act.  If  any  other  -  construction 
can  be  legitimately  given  it  See  Southern 
Ry.  Co.  V.  Atlanta  Sand  &  Supply  Co.,  135 
Ga.  36,  68  S.  E.  807.  The  statutes  requir- 
ing railroad  companies  to  erect  blow  posts 
400  yards  on  either  side  of  public  crossings 
and  to  blow  the  whistle  on  approaching  such 
crossings,  to  furnish  light  and  water  for  pas- 
sengers, and  other  statutes  imposing  duties 
on  railroad  companies,  and  providing  a  pen- 
alty for  violation  thereof,  contain  no  emer- 
gency clauses;  and  there  are  many  statutes 
making  the  commission  of  specific  acts 
crimes,  without  providing  that  there  are  cir- 
cumstances under  which  a  technical  viola- 
tion of  the  letter  of  the  act  would  constitute 
no  crime;  but  we  are  not  prepared  to  bold 
that  such  acts  are  void  for  this  reason.  As 
to  whether  in  any  particular  Instance  a  per- 
son charged  witb  violating  a  criminal  statute 
has  a  good  defense  thereto  must  depend  upon 
the  particular  facts  in  each  case. 

We  do  not  think  that  the  act  is  violative 
of  the  due  process  clauses  of  the  state  and 
federal  Constitutions,  and  our  answer  to  the 
second,  fourth,  and  ninth  questions  must  be 
In  the  negative. 

4.  The  commerce  clause  of  the  federal 
Constitution  Is  a  limitation  on,  but  Is  not  a 
destruction  of,  the  police  power  of  the  states. 
The  police  power  has  never  been  surrendered 
by  the  states.  A  railroad  company  driving 
an  engine  engaged  in  interstate  commerce 
through  the  territory  of  this  state,  with  a 
.headlight  which  endangers  the  lives  and 
property  of  the  people,  cannot  claim  that  un- 
der tbe  commerce  clause  of  the  federal  Con- 
stitution It  Is  not  subject  to  reasonable  po- 
lice regulations  of  this  state  requiring  an  ad- 
equate headlight  for  the  protection  of  the 
lives  and  property  of  the  people.  The  act  In 
question  does  not  restrict  or  prohibit  Inter- 
state commerce.  It  Is  an  exercise  of  the  po- 
lice power,  designed  to  protect  persons  and 
properly  In  this  state,  and  does  not  prohibit 


or  regulate  Interstate  commerce.  The  statute 
is  not  directed  against  Interstate  commerce. 
So  far  as  the  act  affects  interstate  commerce. 
It  is  in  aid  thereof.  It  protects  the  persons 
and  property  on  trains  brought  from  another 
state  into  this  state,  as  It  also  does  persons 
and  property  not  so  brought;  and  It  is  the 
duty  of  the  state  to  protect  the  former  as 
well  as  the  latter.  One  of  the  highest  duties 
of  government  Is  the  protection  of  the  lives 
and  property  of  the  people.  To  the  exercise 
of  the  police  power,  all  rights  of  natural  per- 
sons and  corporations  are  subject 

If  an  engine  doing  an  interstate  business 
should  come  into  this  state  from  another 
state,  or  go  out  of  this  state  Into  another 
state,  when  such  other  state  had  a  law  re- 
quiring a  headlight  on  the  engine  other  than 
an  electric  light  and  a  reflector  of  a  size  dif- 
ferent from  that  required  by  the  act  in  ques- 
tion, the  mere  fact  that  this  would  necessi- 
tate changes  of  lights  and  reflectors,  thereby 
causing  expense,  loss  of  time  and  Inconven- 
ience, would  not  for  tbis  reason  make  the 
requirement  of  the  act  an  unlawful  Inter- 
ference with  Interstate  commerce.  People  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  55  Hun,  409,  608, 
8  N.  Y.  Supp.  673 ;  N.  T.,  N.  H.  &  H.  R.  Co. 
V.  New  York,  165  U.  S.  628,  17  Sup.  Ct.  418, 
41  L.  Ed.  853.  Many  acts  requiring  trains 
doing  an  Interstate  business  to  stop  at  sta- 
tions and  public  crossings,  and  to  run  at 
not  exceeding  a  specified  rate  of  speed,  have 
been  held  pot  to  be  violative  of  the-  com- 
merce clause.  Such  acts,  however,  necessari- 
ly to  some  extent  prevent  such  trains  from 
making  the  time  they  would  make,  but  for 
such  stops  and  slowing  up  of  speed,  and  also 
of  necessity  Involve  some  expense.  A  viola- 
tion of  the  commerce  clause  would  not  exist 
merely  because  some  loss  of  time,  expense, 
and  inconvenience  wiis  caused  the  railroad 
company  In  making  the  necessary  changes  In 
its  headlight  equipment  In  order  to  meet  the 
requirements  of  difTereut  states,  nor  because 
such  changes  Involved  some  additional  ex- 
pense. Such  expenses  and  loss  of  time 
would  Impose  no  substantial  burden  on  in- 
terstate commerce.  The  act  is  in  no  sense  a 
regulation  of  interstate  commerce.  If  every 
law  enacted  in  the  exercise  of  the  police 
power,  with  a  design  to  enhance  the  public 
safety,  be  declared  void  because  it  to  some 
extent  affected  Interstate  commerce,  many  of 
the  most  salutary  police  regulations  of  the 
states  must  fall.  In  C.  &  P.  T.  Co.  v.  Man- 
ning, 186  U.  S.  238.  22  Sup.  Ct  881,  46  L. 
Ed.  1144,  It  was  declared:  "Courts  always 
presume  that  a  Legislature  In  enacting  stat- 
utes acts  advisedly  and  with  full  knowledge 
of  the  situation,  and  they  must  accept  its 
action  as  that  of  a  body  having  full  power 
to  act,  and  only  acting  when  It  has  acquired 
sufficient  information  to  justify  its  action." 
£}very  presumption  is  to  be  indulged  in  favor 
of  the  constitutionality  of  an  act  There  is 
no  legislation  by  Congress  making  any  re- 
quirements with  respect  to  the  kind  of  head 
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lights  to  be  used  on  engines  engaged  in  In- 
terstate business. 

The  act  In  question  is  not  yiolative  of  the 
commerce  clause  of  the  federal  Constitution, 
and  our  answer  to  the  sixth  and  eighth  ques- 
tions Is  in  the  negative.  All  the  Justices 
concur. 


(135  Ga..  461) 
•    POTTS-THOMPSON  LIQUOR  CO.  ▼. 
POTTS  et  al. 

(Supreme  Court  of  Georgia.    Dec  14,  1910.) 

(SyUabui  by  the  Court.) 

1.  Lawdlobd  and  Tenant  (J  80*)— Leases- 
Assignment— Relation  Between  Assignee 
and  assionob. 

Aside  from  any  question  of  what  modifica- 
tion of  the  common  law  was  made  by  section 
3115  of  the  Civil  Code  of  1895.  and  aside  from 
statutory  regulation,  as  a  general  rule,  establish- 
ed by  the  weight  of  authority,  if  one  has  a 
leasehold  estate  and  a  right  to  assign  it,  and 
makes  to  another  a  lease  cDvering  his  whole 
term,  it  will  be  treated  as  an  assij^nment  rela- 
tively to  the  landlord,  so  as  to  establish  a  priv- 
ity between  the  transferee  and  the  landlord,  and 
to  authorize  the  latter  to  hold  the  former  upon 
covenants  running  with  the  land.  But  as  be- 
tween the  original  lessee  and  his  sublessee,  even 
though  the  former  demise  his  whole  term,  if  the 
parties  intend  a  lease,  the  relation  of  landlord 
and  tenant,  at  least  as  to  all  bat  strictly  re- 
versionary rights,  will  arise. 

(a)  Whether  considered  in  the  light  of  general 
authorities  or  in  view  of  Civ.  Code  1895,  $ 
3115,  as  between  the  original  lessee  and  the 
lessee  under  him,  the  instrument  involved  in 
'this  case  created  the  relation  of  landlord  and 
tenant. 

fBd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent.   Dig.   §i  254-257;    Dec.  Dig.   § 

2.  Landlord  and  Tenant  (5  61*)— Liabiutt 
OP  Tenant  fob  Rent. 

Though  a  landlord  may  not  have  good  title, 
this  will  not  prevent  the  collection  of  rent  by 
him  from  one  who  enters  upon  premises  as  his 
tenant,  where  the  latter  has  not  been  evicted 
or  his  occupancy  under  the  landlord  interfered 
with  by  superior  title. 

(a)  No  superior  title  was  sought  to  be  set  up 
in  this  case  by  any  person  holding  it  as  against 
the  right  to  collect  rent;  nor  is  any  question 
involved  as  to  nn  effort  to  collect  the  same  rent, 
both  by  the  original  landlord  and  by  his  lessee, 
who  Sttbrented   to  another. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  61.*] 

3.  Cobpobations  (S  406*)— Officebs— Poweb 
OF  Pbesident  to  Bind  Company  by  Con- 
tract. 

The  president  of  a  corporation,  merely  In 
virtue  of  being  such,  has  not  power  to  bind  the 
company  by  a  contract ;  but  such  authority  may 
be  conferred  generally,  or  specially  in  the  In- 
dividual case. 

fEd.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  i§  1611-1614 ;    Dec.  Dig.  |  406.*] 

4.  Corporations  (S  406*)— Offioebs— Liabil- 
ity OF  Corporation  for  Contract  Made 
BT   President. 

If  the  directors  of  a  corporation,  by  a  long 
course  of  dealing,  intrust  the  management  of 
its  business  to  the  president,  and  permit  him 
to  carry  on  such  business  and  to  make  contracts 
for  the  corporation  in  connection  therewith,  con- 


tracts made  by  him  incident  to  and  forming  part 
of  the  operation  of  the  business  will  be  bind- 
ing on  the  corporation,  whether  or  not  express- 
ly authorized  by  tbe  by-laws  or  by  formal  ac- 
tion of  the  directors. 

(a)  Under  the  evidence,  the  by-laws  not  in- 
volved, standing  alone,  cannot  be  held  as  matter 
of  law  to  have  expressly  authorized  the  presi- 
dent of  the  corporation  to  sign  the  lease  on 
which  the  suit  was  brought;  but,  when  the  by- 
laws are  taken  in  connection  with  the  evidence 
adduced,  a  finding  that  be  was  so  authorized 
would   have   been   warranted. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  1611-1614 ;    Dec.  Dig.  S  406.*] 

5.   COBFORATIONS  (i  432*)— AtHBOBITT  OF  OF- 
FICER—EVIDENCE. 

If  acquiescence  on  the  part  of  the  directors 
was  relied  on  as  tending  to  confer  authority  on 
the  president  to  sign  a  lease,  or  if  ratification 
of  its  signing  or  estoppel  to  deny  his  authority 
was  sought  to  be  shown,  evidence  tending  to 
prove  that  tbe  president  stated  to  the  directors 
in  their  meeting  that  the  lease  was  his  private 
business,  with  which  the  company  had  no  con- 
cern, and  that  the  two  other  directors  besides 
tbe  president  did  not  know  that  the  lease  was 
signed  in  the  company's  name,  was  admissible. 
[EH.  Note. — For  other  cases,  see  Corporations. 
Dec  Dig.  S  432.*] 

8.  CoBPOBATioNS  (§  432»)— AxrrHOBrrT  of  Of- 

FicEB— Evidence. 

There  was  no  error  in  admitting  in  evi- 
dence a  lease  executed  in  the  name  of  the 
company,  by  the  president  whose  authority  to 
act  for  the  company  was  in  controversy,  where- 
by a  portion  of  the  property  which  was  claimed 
to  have  been  leased  by  him  for  the  company 
was  rented  to  another  person,  together  with 
the  evidence  tending  to  show  knowledge  of  this 
fact  by  the  company  and  its  receipt  of  the  rent 
arising  from  such  subcontract. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  43Z*] 

7.  COBPOBATIONS  <§  432*)— AUTHOBITT  OF  OF- 
FICER—EVIDENCE. 

The  admission  of  a  contract,  signed  on  be- 
half of  the  defendant  by  its  president  a  day 
or  two  after  the  present  suit  was  begun,  where- 
by a  storehouse  in  which  it  had  conducted  its 
liquor  business  prior  to  the  taking  effect  of  the 
general  prohibition  law  was  leased  to  another 
person,  was  erroneous,  the  storehouse  not  being 
the  one  involved  in  controversy,  but  another, 
where  the  defendant's  general  business  had  been 
conducted;  it  not  appearing  whether  such  con- 
tract was  signed  in  virtue  of  special  authority 
conferred  or  in  virtue  of  a  general  custom,  and 
the  signature  being  by  a  president  who  had  suc- 
ceeded in  oSice  the  one  who  signed  the  lease  in- 
volved in  this  controversy,  and  who  had  re- 
pudiated the  authority  to  do  so. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  432.*] 

8.  Appeal  and  Ebbor  (8  1050*)— Harmless 
Ebsor— Admission  of  testimony. 

Under  the  evidence  and  admissions  of  the 
parties,  and  in  view  of  the  character  of  the 
litigation  and  contentions,  the  admission  in  evi- 
dence of  the  ratification  by  the  lessor  of  the  act 
of  the  agents  in  making  the  lease,  for  the  pur- 
pose for  which  it  was  admitted  and  to  which  it 
was  restricted  by  the  court,  was  not  such  a 
ruling  as  to  require  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  S  1050.*] 

9.  Action  ($  65*)  —  Commencement  —  RioHTa 

Arising  Thereafteb. 

Where  suit  was  brought  on  a  written  con- 
tract for  rent  payable  in  installments,  a  recov- 
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ery  could  not  be  had  for  instaHments  falling  due 
after  the  Buit  was  commenced. 

[E}d.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  g  735 ;  Dec.  Dig.  §  65.*] 

10.  Nowsurr  Peopeblt  Denied. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  nonsuit,  or  in  refuaing  to  rule  out 
of  evidence  the  lease  forming  the  subject-matter 
of  the  suit,  in  view  of  the  other  evidence  intro- 
duced  in  connection  with  it. 

11.  Revibw  on  Appeal. 

There  was  no  merit  in  thi  motion  to  dis- 
miss the  writ  of  error. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  F.  M.  Potta  and  another  against 
the  Potts-Thompson  Liquor  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Reversed.  Plaintiff  Potts  having  died 
poiding  the  trial,  his  executrix,  L  K.  Potts, 
was  made  a  party  in  Ms  stead. 

P.  M.  Potts  and  Mrs.  Ethel  Toy  Lamar 
brought  suit  against  the  Potts-Thompson 
Liquor  Company  upon  a  contract  of  lease  In 
the  following  form: 

"Whereas,  on  the  12th  day  of  April,  1906, 
Frank  M.  Potts  leased  from  Mrs.  Ethel  Toy 
Lamar  for  the  term  of  five  years,  beginning 
the  1st  day  of  January,  1907,  and  ending  on 
the  Slst  day  of  December,  1911,  a  two-story 
building  and  basement  thereunder,  situated 
on  the  south  side  of  Decatur  street,  In  the 
city  of  Atlanta,  and  being  known  as  No.  5 
Decatur  street,  agreeing  to  pay  for  same  a 
monthly  rental  of  $500.00  per  month  In  ad- 
vance, during  the  continuation  of  said  lease, 
and  under  the  terms  of  said  lease,  the  said 
Frank  M.  Potts  had  a  right  and  privilege  of 
subletting  the  whole  or  any  part  of  said 
premises;  and  whereas,  the  Potts-Thompson 
Liquor  Company,  a  corporation  chartered 
and  organized  under  and  by  the  laws  of 
Georgia,  having  its  principal  place  of  busi- 
ness In  the  city  of  Atlanta,  Fulton  county, 
desire  to  sublet  the  said  premises  from  the 
said  Frank  M.  Potts,  and  are  willing  not 
only  to  pay  the  rent  of  $500.00  per  month, 
that  said  Potts  obligated  himself  to  pay  dur- 
ing the  term  of  said  lease  to  the  said  Ethel 
Toy  Lamar,  but  also  the  sum  of  $250.00  per 
month.  In  advance,  to  the  said  F.  M.  Potts, 
and  to  assume  and  carry  out  all  the  obliga- 
tions and  conditions  specified  in  the  lease, 
made  by  Frank  M.  Potts  and  Mrs.  Ethel  Toy 
I/amar,  as  fully  and  completely  as  If  they, 
the  said  Potts-Thompson  Liquor  Company, 
had  leased  said  property  directly  from  Ethel 
Toy  Liamar: 

"Now  this  agreement,  entered  into  this 
April  28,  1906,  between  Frank  M.  Potts,  of 
the  first  part,  and  the  Potts-Thompson  Liq- 
uor Company,  of  the  second  part,  wltnesseth: 
That  the  party  of  the  second  part  has  this 
day  rented  and  subleased  from  the  party  of 
the  first  part  a  two-story  building  and  base- 
ment thereunder,  situated  on  the  south  side 
of  Decatur  street,  in  the  city  of  Atlanta,  be- 


ing known  as  No.  5  Decatur  street,  being 
the  same  two-story  building  that  said  Frank 
M.  Potts  leased  from  Ethel  Toy  Lamar  for 
the  term  of  five  years,  beginning  on  the  Ist 
day  of  January,  1007,  and  ending  on  the  Slst 
day  of  December,  1911,  for  which  the  said 
Potts-Thompson  Liquor  Company  agrees, 
first,  to  pay  Forrest  &  George  Adair,  agents 
of  Ethel  Toy  Lamar,  the  sum  of  $500.00  per 
month,  in  advance,  and  to  pay  the  said  Frank 
M.  Potts  the  sum  of  $250.00  per  month,  in 
advance,  during  the  continuation  of  this 
lease,  and  on  the  failure  to  pay  the  said 
sums  promptly  when  due  the  said  Frank  M. 
Potts  has  the  right  at  his  option  to  declare 
this  lease  void,  cancel  the  same^  and  take 
possession  of  the  premises. 

"Party  of  the  second  part  agrees  to  take 
the  premises  in  the  condition  they  are  in  on 
January  1,  1907,  and  is  to  make  all  neces»- 
sary  repairs,  improvements,  and  changes  (In- 
cluding the  restoring  of  the  now  removed 
portion  of  the  west  brick  wall  of  said  prem- 
ises) at  any  time  it  may  be  necessary  to  do 
so,  and  to  keep  the  premises  in  good  repair, 
including  roof,  during  the  continuance  of  this 
lease,  at  his  own  expense;  and  in  no  way  la 
the  party  of  the  first  part  to  bear  the  ex- 
pense of  any  repairs,  improvements  or  change 
made  or  needed.  Party  of  the  second  part 
is  to  do  nothing  that  will  injure  or  weaken 
the  building,  and  is  to  hold  said  party  of 
the  first  harmless  from  any  and  all  damages 
arising  from  his  use  or  occupancy  of  said 
premises. 

"Said  F.  M.  Potts  agrees  that,  should  said 
premises  be  destroyed  or  so  damaged  by  fire 
as  to  be  untenantable,  the  condition  of  this 
lease  shall  cease  from  the  date  of  the  fire. 
Party  of  the  first  part  agrees  to  give  writ- 
ten consent  for  the  sale  of  wines,  liquors, 
and  all  other  drinks,  either  retail  or  whole- 
sale, in  said  premises  at  any  time  when  re- 
quested by  the  party  of  the  second  part 

"Party  of  the  second  part  agrees  that  all 
improvements,  additions,  or  other  things 
done,  including  tiling,  frescoing,  made  to  the 
building  as  part  of  the  building,  shall  be- 
come the  property  of  party  of  the  first  part, 
but  does  not  Include,  however,  such  improve- 
ments or  additions  as  bar  fixtures,  mirrors, 
chandeliers,  screens,  sideboards,  etc. 

"In   witness   whereof,   said   parties  have 
hereunto  set  their  bands  and  affixed  their 
seals   in  duplicate,   the  day  and   year   first 
above  written. 
"[Signed]     Potts-Thompson  Liquor  Company, 

"Henry  Potts,  President  [Seal.] 

"[Signed]     Frank  M.  Potts.  [Seal.]" 

The  lease  from  Mrs.  Lamar  to  F.  M.  Potts, 
referred  to  In  the  foregoing  Instrument,  was 
under  seal,  and  was  signed  by  agents  for 
her,  though  they  had  no  authority  under 
seal.  Pending  the  term  named,  a  president 
of  the  liquor  company,  who  had  succeeded 
the  one  who  signed  the  lease,  wrote  to  P.  M. 
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Potts,  denying  the  validity  of  the  contract, 
on  the  ground  that  the  prohibition  law  had 
rendered  it  impossible  of  performance,  and 
that  the  president,  who  signed  the  lease,  had 
no  authority  to  execute  it  In  the  name  and 
behalf  of  the  company.  In  defense  to  this 
action  it  also  set  up,  among  other  things, 
that  the  contract  of  Mrs.  Lamar's  agents 
with  F.  M.  Potta  was  under  seal,  and  not 
duly  authorized  under  seal;  that  only  a  ten- 
ancy at  will  was  created;  that,  when  F.  M. 
Potts  leased  for  his  full  term  to  the  liquor 
company,  it  amounted  to  an  assignment,  and 
the  assignee  became  the  tenant  at  will  of 
Mrs.  Lamar;  that  it  had  repudiated  the  con- 
tract, and  relinquished  possession;  and  that 
it  could  not  be  held  further.  On  the  trial 
It  was  admitted  that  the  claim  of  Mrs.  Lamar 
bad  been  adjusted,  and  the  case  proceeded  in 
the  name  of  F.  M.  Potts  alone. 

On  the  subject  of  the  authority  of  the 
president  of  the  company  to  sign  the  lease, 
certain  by-laws  were  introduced  in  evidence, 
among  them  being  the  following: 

Section  1:  "The  officers  of  this  company 
shall  be  a  president,  a  vice  president,  and  a 
secretary  and  treasurer.  One  and  the  same 
person  may  act  as  secretary  and  treasurer  of 
the  company.  The  president  may  appoint 
other  agents  as  it  may  appear  advisable." 

Section  2:  "The  president  shall  preside  at 
all  meetings  of  the  stockholders  or  directors. 
He  shall  from  to  time,  as  he  may  deem  prop- 
er, communicate  to  the  board  of  directors  or 
to  the  stockholders  such  matters  as  may  tend 
to  promote  the  prosperity  of  the  company, 
countersign  all  checks  drawn  by  the  secre- 
tary, and  perform  such  other  duties  as  may 
be  prescribed  by  the  board.  The  president 
is  also  to  have  direct  general  supervision  of 
the  entire  business,  to  attend  to  the  ordering 
of  all  goods,  look  after  the  credit  to  be  ex- 
tended to  the  trade,  and  the  finances  of  the 
corporation." 

Section  4:  "The  secretary  and  treasurer 
shall  keep  correct  minutes  of  all  the  meet- 
ings of  the  board  of  directors  and  stockhold- 
ers, and  keep  the  seal  and  papers,  and  sign 
all  papers  and  contracts,  except  deeds  and 
mortgages,  which  must  be  signed  by  the  pres- 
ident and  countersigned  by  the  secretary  and 
treasurer,  and  discharge  such  other  dutiea  as 
may  be  prescribed  by  the  board  of  directors." 

Article  4,  section  1:  "The  by-laws  can 
only  be  altered,  amended,  or  repealed  at  an 
annual  meeting  of  the  stockholders,  and  by  a 
majority  vote  of  the  stock  present  at  the 
meeting.  Notice  of  such  proposed  repeal, 
alteration,  or  amendment  to  be  given  at  least 
ten  days  before  the  meeting,  by  mailing  to 
each  stockholder  a  copy  of  which  proposed 
alteration  or  amendment  or  notice  as  to  the 
portion  of  the  by-laws  desired  repealed. 
Mailing  notice  to  the  stockholders  shall  be 
considered  ample  and  sufficient  notice." 

Article  5:  "The  seal  of  the  company  shall 
be  of  the  usual  kind,  circular  in  form,  and 
with  the  name  of  the  company."  | 


It  appeared  that  the  directors,  in  1905, 
passed  a  resolution  combining  the  offices  of 
president  and  secretary  and  treasurer,  and 
electing  Henry  Potts  to  fill  them.  There 
were  only  two  directors  besides  the  presi- 
dent Much  evidence  was  introduced  as  to 
the  manner  in  which  the  business  had  been 
conducted,  as  to  its  conduct  by  the  president, 
and  as  to  the  particular  lease  involved,  and 
the  business  copducted  at  the  place  covered 
by  it  This  was  not  the  place  where  the 
general  business  of  the  company  was  con- 
ducted; but  the  plalntifT  contended  that  it 
was  a  branch  conducted  by  the  company, 
and  the  defendant  contended  that  it  was  a 
separate  business  conducted  by  the  person 
who  was  its  president 

The  court  directed  a  verdict  in  favor  of 
the  plalnticr  for  the  Installments  of  $250  per 
month  provided  to  be  paid  to  hhn  under  the 
contract,  both  those  past  due  when  the  suit 
was  brought  and  those  falling  due  to  the 
end  of  the  specified  term.  The  defendant  ex- 
cepted, and  assigned  error  on  this  ruling  and 
others  during  the  trial.  F.  M.  Potts  having 
died,  his  executrix  was  made  a  party  iu  bis 
stead. 

Wimbish,  Watktns  &  Ellis,  for  plaintiff  in 
error.  Jno.  L.  Hopkins  tt  Sons  and  Rosser 
&  Brandon,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1,  2.  The  defendant  contended  that 
the  lease  by  the  agents  of  Mrs.  Lamar  to 
Potts  for  five  years,  being  under  seal,  requir- 
ed authority  to  the  agents  under  seal ;  that. 
In  the  absence  of  this.  It  created  only  a  ten- 
ancy at  will ;  that  the  contract  between  Potta 
and  the  liquor  company,  while  In  terms  a 
sublease,  in  law  amounted  to  an  assignment 
of  the  lease  from  Mrs.  Lamar,  being  for  a 
time  as  long  as  the  term  of  that  lease ;  that 
thus  there  was  only  a  tenancy  at  will  be- 
tween Mrs.  Lamar  and  the  liquor  company, 
termlnal^le  by  either  on  due  notice ;  that  the 
latter  terminated  this  relation  by  refusing  to 
continue  to  hold  and  pay  rent;  and  that  this 
terminated  also  any  right  on  the  part  of 
Potts  to  hold  It  liable  for  rent  on  this  con- 
tract during  the  remainder  of  the  time  spec- 
ified therein. 

As  a  general  rule,  authority  to  an  agent  to 
execute  a  sealed  instrument  must  be  under 
seal.  Authority  from  a  corporation  to  an 
agent  to  execute  an  instrument  under  seal 
has  sometimes  been  called  an  exception,  as 
the  actions  of  directors  and  their  minutes 
are  not  usually  under  seal,  and  at  some  point 
the  artificial  person  has  to  Initiate  action 
without  a  seal.  Machen,  Law  Modem  Corps. 
I  483.  If  a  sealed  instrument  be  executed 
for  his  principal  by  an  agent  who  was  not 
originally  authorized  to  do  so,  or  whose  act 
was  not  subsequently  duly  ratified,  it  does 
not  operate  as  a  binding  contract  on  the  prin- 
cipal. If  the  ratification  relied  on  is  by  a 
written  Instrument,  it  should  generally  be 
of   equal   solemnity    with   the   act   ratified. 
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though  doubtieas  estoppel  or  ratification  might 
arise  in  other  ways  than  by  deed.  Until  the 
principal  becomes  bound,  the  contract  signed 
by  the  agent  for  him  lacks  the  element  of 
mutuality  between  the  principal  and  the  les- 
see, and  the  latter  may  withdraw  from  It; 
and  the  holding  would  he  considered  as  a 
tenancy  at  will.  If  it  be  conceded  that  the 
sealed  agreement  between  the  agents  of  Mrs. 
I/tmar  and  Potts,  before  the  former  became 
bound,  left  the  latter  free  to  retire  from  it, 
how  stands  the  matter  as  to  the  Potts-Thomp- 
son Liaaor  Company? 

By  section  3115  of  the  Code  of  1885  It  is 
declared  that  a  grant  by  an  owner  of  real 
estate  simply  of  a  right  to  possess  and  en- 
joy the  use  of  it  creates  the  relation  of  land- 
lord and  tenant,  passes  no  estate,  but  only 
a  usufruct,  and  cannot  be  conveyed  except  by 
the  landlord's  consent,  and  that  all  renting 
or  leasing  of  real  estate  for  a  period  of  time 
less  than  five  years  will  be  held  to  convey 
only  the  right  to  possess  and  enjoy  such  real 
estate  and  to  pass  no  title,  but  only  the  usu- 
fruct, unless  otherwise  agreed  and  stated  in 
the  oontract  See,  also,  Hutcheson  y.  Ilod- 
nett,  115  Ga.  993,  42  S.  E.  422.  We  need  not 
enter  Into  a  discussion  of  how  far  this  mod- 
ified the  common  law,  or  the  general  rules  of 
construction  by  courts.  Much  learning  has 
been  expended  in  discussing  what  amounted 
to  an  assignment  and  what  to  a  subletting, 
and  the  incidents  of  each  respectively.  Aside 
from  any  statutory  provision,  a  clear  discus- 
sion of  the  subject,  and  its  relation  to  re- 
versionary rights,  may  be  found  in  Stewart 
T.  Long  Island  R.  Co.,  102  N.  X.  601.  8  N.  E. 
200,  55  Am.  Rep.  844,  where  the  opinion 
of  Rapallo,  J.,  for  the  majority  of  the  court, 
and  that  of  Finch,  G.  J.,  dissenting,  are  both 
interesting.  The  latter  especially  refers  to 
.  the  feudal  origin  of  the  rule  in  regard  to  as- 
signments of  a  leasehold  estate.  The  opin- 
ion of  the  majority  of  the  court  declared 
that.  In  cases  between  the  original  landlord 
and  the  transferee  of  the  lessee.  If  the  les- 
see parts  with  his  whole  term  or  Interest  as 
lessee,  or  makes  a  lease  for  a  period  exceed- 
ing his  term,  it  will,  as  to  the  landlord, 
amount  to  an  assignment ;  that  this  will  not 
be  prerented,  so  far  as  the  original  lessor  is 
concerned,  by  reserving  a  new  rent  to  the  as- 
signor, with  a  power  of  re-entry  for  nonpay- 
ment, or  by  the  use  of  the  word  "demise,"  or 
the  like,  appropriate  to  a  lease;  and  that 
the  assignee,  so  long  as  he  continues  to  hold 
the  estate.  Is  liable  directly  to  the  original 
lessor  on  all  covenants  in  the  original  lease 
which  run  with  the  land,  including  the  cove- 
nant to  pay  rent.  It  then  proceeded:  "But 
as  between  the  original  lessee  and  bis  lessee 
or  transferee,  even  tnough  the  original  lessee 
demises  his  whole  term,  if  the  parties  intend 
a  lease,  the  relation  of  landlord  and  tenant, 
as'to  all' but  strictly  reversionary  rights,  will 
arise  between  them.  The  efTect,  therefore, 
of  a  demise  by  a  lessee  for  a  period  equal  to 
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or  exceeding  his  whole  term,  is  to  divest  him 
of  any  reversionary  right,  and  render  his 
lessee  liable,  as  assignee^  to  the  original  les- 
sor; but  at  the  same  time  the  relation  of 
landlord  and  tenant  is  created  between  the 
parties  to  the  second  demise,  if  they  so  in- 
tended." The  distinction  thus  brought  out  is 
recognized  by  many  authorities,  although  not 
always  so  clearly  stated.  24  Cyc.  074-976  (c) ; 
1  Taylor,  Landlord  &  Ten.  (9th  Ed.)  i  16,  p.  16, 
and  cases  cited  In  note  2. 

In  the  present  case,  Frank  M.  Potts  made 
with  the  liquor  company  a  contract  under 
seal  and  signed  by  both  parties  (if  the  pres- 
ident of  the  liquor  company  had  authority  to 
make  It).  It  recited  that  Mrs.  Lamar  had 
leased  the  property  to  Potts  for  a  term  of 
five  years,  which  would  begin  to  run  on  a 
certain  day,  at  a  rental  of  $500  per  month; 
that  the  liquor  company  "desires  to  sublet 
the  said  premises  from  the  said  Frank  M. 
Potts" ;  that  the  company  "has  this  day  rent- 
ed and  subleased  from  the  party  of  the  first 
part"  (Potts)  the  premises,  "being  the  same 
two-story  building  that  said  Frank  M.  Potts 
leased  from  Ethel  Toy  Lamar  for  the  term  of 
five  years,  beginnhig  on  the  1st  day  of  Janu- 
ary, 1907,  and  ending  on  the  Slst  day  of  De- 
cember, 1911,"  The  company  agreed  to  pay 
to  the  agents  of  Mrs.  Lamar  $500  per  month 
and  to  Potts  $250  per  month  in  advance  "dur- 
ing the  continuance  of  this  lease"  (i.  e.,  the 
lease  the  parties  were  then  making).  On 
failure  to  pay  the  stipulated  sums  when  due. 
Potts  was,  at  his  option,  to  have  the  right 
to  declare  "this  lease"  void,  cancel  it,  and 
take  possession  of  the  premises.  There  were 
covenants  for  repair,  etc.,  on  the  part  of  the 
company,  which  were  in  the  same  language  as 
those  contained  in  the  lease  from  Mrs.  Lamar 
to  Potts.  It  was  provided  that  "said  F.  M. 
Potts  agrees  that,  should  said  premises  be  de- 
stroyed or  80  damaged  by  fire  as  to  be  un- 
tenantable, the  conditions  of  this  lease  shall 
cease  from  the  date  of  the  fire."  He  agreed 
to  give  written  consent  for  the  sale  of  liq- 
uors on  the  premises  at  any  time  when  re 
quested.  TM  party  of  the  second  part  (the 
company)  agreed  that  all  improvements  and 
additions  "shall  become  the  property  of  party 
of  the  first  part"  (1.  e..  Potts,  not  Airs.  Lamar). 
Taking  the  instrument  as  a  whole,  we  think 
there  can  be  little  doubt  that,  as  between  F. 
M.  Potts  and  the  liquor  company,  the  inten- 
tion of  the  parties  was  to  create  the  relation 
of  landlord  and  tenant,  and  not  merely,  to  as- 
sign or  transfer  the  lease,  even  under  the 
general  law  and  without  referring  specially 
to  section  3115  of  the  Civil  Code  above  cited. 

A  tenant  cannot,  during  the  term  of  his 
lease,  where  there  has  been  no  eviction  of 
him  or  interference  with  his  tenancy  by  su- 
perior title,  merely  of  his  own  volitlou, 
abandon  the  property  and  shake  off  the  obli- 
gation to  pay  the  rent  which  he  has  contract- 
ed to  pay.  No  question  of  the  assertion  of 
a  superior -title,  or  of  the  effect  where  pay- 
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ments  are  made  to  the  original  landlord  of 
amounts  specified  to  be  paid  to  tbe  Immedi- 
ate landlord,  or  of  an  effort  of  both  to  col- 
lect the  same  rent,  are  here  Involved.  No  su- 
perior title  is  set  np,  not  even  by  the  defend- 
ant, and  there  has  been  no  other  claim  on 
It  for  the  payment  of  the  rent  now  sought 
to  be  recovered. 

It  Tvas  urged  that  this  rule  of  estoppel 
only  applied  so  long  as  the  tenant  remained 
in  possession.  But  merely  going  out  of  pos- 
session, without  more,  does  not  free  him 
from  the  express  contract  to  pay  rent.  In 
Hudson  T.  Stewart,  110  Ga.  37,  88,  35  8.  E. 
178,  a  person  contracted  to  pay  a  certain 
rental.  He  never  took  possession  of  the 
premises,  but  sublet  them  without  the  land- 
lord's consent  In  referring  to  the  relation 
of  landlord  and  tenant  between  the  owner 
and  such' person,  it  was  said  that  "the  &ct 
that  [such  original  renter]  did  not  at  any 
time  occupy  tbe  premises  can  have  no  ef- 
fect on  this  relation,  because  the  owners  of 
the  property  granted  the  use  of  the  same 
for  a  fixed  time  to  [such  person],  who  accept- 
ed that  grant,  and  be  was  bound  for  the 
rent" 

A  landlord  Is  not  required  to  have  good 
title  In  order  to  collect  rent  from  one  who 
enters  as  his  tenant  Burnett  &  Bro.  v.  Rich, 
45  Ga.  211;  Scott  v.  Berry,  46  Ga.  394,  395; 
Morgan  v,  Morgan,  65  Ga.  493.  It  has  been 
held  not  to  be  a  good  defense  to  a  distress 
warrant  by  a  tenant  against  his  subtenant 
that  tbe  subtenancy  was  created  without 
the  consent  of  the  owner.  Boyd  ▼.  Kinzy, 
127  Ga.  358,  56  S.  E.  420. 

3,  4.  The  next  important  question  Is  a; 
to  the  authority  of  Henry  Potts,  the  presi- 
dent of  the  Potts-Thompson  Liquor  Compa- 
ny, to  bind  it  by  executing  the  contract  of 
lease  from  Frank  M.  Potts.  A  president  of 
a  corporation,  merely  In  virtue  of  being  such, 
has  not  power  to  bind  the  company  by  a 
contract  Brown  v.  Bass,  132  Ga.  41,  63  S. 
B.  78S.  But  such  authority  may  be  con- 
ferred generally,  or  specially  In  the  individ- 
ual case.  If  the  charter  or  by-laws  confers 
on  him  general  power  to  contract,  a  contract 
made  within  the  scope  of  such  power  Is  bind- 
ing on  the  corporation.  Or,  without  this, 
power  In  tbe  president  to  contract  for  a  cor- 
I>oration  may  be  inferred  from  a  course  of 
dealings,  or  it  may  ratify  his  acts.  Tbe  man- 
agement of  the  business  of  a  corporation  may 
be  Intrusted  to  Its  president  by  express  reso- 
lution of  the  directors,  or  by  their  acquies- 
cence in  a  long  course  of  dealing.  If  he  be 
permitted  to  carry  on  the  business  for  a 
long  time  and  to  make  contracts  for  the 
corporation,  contracts  made  by  him  Incident 
to  and  forming  part  of  the  operation  of  the 
business  will  be  binding  on  it,  whether  or 
not  expressly  authorized  by  the  by-laws  or 
by  formal  action  of  tbe  directors.  3  Cook, 
Corporations  (6tb  Ed.)  {  716  (p.  2200).  and 
cases  cited  in  note  1;  Jones  v.  Williams,  139 


Mo.  1,  39  S.  W.  486,  40  S.  W.  853,  87  Ll  H. 
A. '682  (4),  61  Am.  St  Rep.  436;  JadisonvUle, 
etc.,  Co.  v.  Hooper,  16p  U.  S.  514,  16  Sup.  Ct 
379,  40  L.  E!d.  515.  In  Gannany  v.  Lawton, 
124  Ga.  876,  63  S.  E.  669,  110  Am.  St  Rep. 
207,  where  by  acquiescence  of  all  the  share- 
holders in  a  corporation  they  invested  an 
executive  officer  of  the  company  with  the 
powers  and  functions  of  the  board  of  di- 
rectors, as  a  continuous  and  permanent  ar- 
rangement tbe  directors,  if  any,  being  inac- 
tive, and  the  officer  discharging  all  the  cor- 
porate duties,  even  a  mortgage  executed  by 
him  in  behalf  of  the  company  was  held  to 
bind  it  See,  also,  Dobbins  v.  Pyrolusite  Co., 
75  Ga.  450;  Fitzgerald  &  Mallory  Construc- 
tion Co.  V.  Fitzgerald,  137  U.  S.  98,  11  Sup. 
Ct  36,  34  L.  Ed.  606;  Preston  Nat  Bank  v. 
Geo.  T.  Smith  &  Co.,  84  Mich.  364,  47  N.  W. 
502  (where  the  expression  was  used  that  the 
president  should  have  "general  supervision 
over  the  property  and  affairs  of  the  corpora- 
tion," and  this,  with  other  facts,  was  con- 
sidered in  holding  the  company  liable). 

The  by-laws  in  the  case  before  us  provided 
that  the  president  should  preside  at  meet- 
ings of  the  stockholders  and  directors,  and 
that  he  should  from  time  to  time,  as  he 
might  deem  proper,  communicate  to  the 
board  of  directors  such  matters  as  might 
tend  to  promote  the  prosperity  of  tbe  com- 
pany, countersign  all  diecks  drawn  by  the 
secretary,  "and  perform  such  other  dudes 
as  may  be  prescribed  by  the  boarcL  The 
president  is  also  to  have  direct  general  su- 
pervision of  the  entire  business,,  to  attend 
to  the  ordering  of  all  goods,  look  after  the 
credit  to  be  extended  to  the  trade,  and  tbe 
finances  of  the  corporation."  It  was  also 
provided  that  the  secretary  and  treasurer 
should  keep  correct  minutes,  and  keep  the 
seal,  and  sign  all  papers  and  contracts,  ex- 
cept deeds  and  mortgages,  which  should  be 
signed  by  the  president  and  countersigned  by 
the  secretary  and  treasurer.  The  directors 
later  passed  a  resolution  combining  the  of- 
fices of  president  and  secretary  and  treas- 
urer, and  Henry  Potts  was  elected  to  fill  the 
combined  office. 

Counsel  for  tbe  defendant  In  error  con- 
tended In  their  brief  that  the  by-laws  alone 
contained  authority  to  the  presidoit  to  make 
the  lease  in  question;  that  if  this  were  not 
correct,  then  the  by-laws,  together  with  the 
other  evidence,  showed  authority ;  and  that 
in  any  event  the  evidence  showed  a  case  of 
ratification  or  estoppel  on  the  company.  Un- 
der the  evidence,  we  are  not  prepared  to 
hold  that  the  words  of  the  by-laws,  as  to 
the  president's  powers,  standing  alone,  can 
be  declared  as  matter  of  law^  to  have  con- 
ferred authority  on  the  president  to  make  the 
lease  under  consideration.  It  was  not  a  rent- 
al of  the  place  where  the  general  business 
was  done,  but  of  another  place  where  plain- 
tiff contends  that  a  branch  establishment  was 
conducted  on  behalf  of  the  comi>auy,  wliile 
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defendant  insists  that  It  -was  a  separate  es- 
tablishment to  which  the  company  merely 
furnished  goods. 

5.  Although  there  may  have  been  sufficient 
evidence  to  hare  authorized  a  finding  that 
the  defendant's  president  was  authorized  to 
enter  into  the  contract,  the  court  should  not 
have  excluded  evidence  tending  in  some  de- 
gree to  rebut  that  on  behalf  of  the  plaintiff, 
and  then  directed  a  verdict  Civ.  Code  1895, 
§  5331.  Though  it  is  argued  here  that  there 
was  ratification,  the  presiding  Judge  seems 
to  Iiave  been  of  the  opinion  that  there  vra.a 
no  question  of  ratification  in  the  case.  He 
rejected  evidence  touching  want  of  knowl- 
edge on  the  part  of  the  other  directors  in  re- 
gard to  this  lease,  and  of  a  statement  of  the 
president  at  a  director's  meeting  that  the 
lease  was  his  own  private  business,  with 
which  the  company  had  no  concern.  If  ac- 
quiescence was  relied  on  as  a  mode  of  con- 
ferring authority,  or  of  ratification,  or  of 
working  an  estoppel,  then  this  evidence  touch- 
ing the  information  given  to  the  only  other 
two  directors  was  competent,  not  to  prove 
the  fact  stated,  but  as  tending  to  show  want 
of  knowledge  on  the  part  of  the  directors 
representing  the  company.  The  evidence  of- 
fered tended  in  some  measure  to  rebut  the 
claim  of  acquiescence  or  ratification,  and 
was  admissible. 

6.  The  court  admitted  in  evidence,  over  ob- 
jection, a  lease  purporting  to  be  made  by  the 
company,  through  its  president,  dated  De- 
cember 31,  1906,  leasing  to  one  Bennett  the 
second  story  of  the  property  covered  by  the 
lease  from  Frank  M.  Potts  to  the  company. 
This  was  admissible,  in  connection  with  oth- 
er testimony,  as  to  the  manner  in  which  the 
business  had  to  be  conducted,  and  as  to 
whether  the  company  received  the  rent  aris- 
ing from  the  Bennett  lease. 

7.  The  plaintiff  also  Introduced  in  evidence 
the  contract  of  lease  from  the  liquor  company 
to  other  persons,  dated  a  day  or  two  after 
the  present  suit  was  begun,  covering  anoth- 
er storehouse,  where  the  liquor  company  had 
conducted  its  general  business  prior  to  the 
going  into  effect  of  .the  prohibition  law.  It 
was  signed,  "Potts-Thompson  Liquor  Com- 
pany, by  F.  A.  Hoyt,  President";  he  being 
the  successor  of  Henry  Potts.  We  do  not 
perceive  the  competency  of  this  evidence.  It 
was  res  inter  alios  acta,  and  was  executed 
long  after  the  lease  involved  in  this  contro- 
versy.. It  did  not  appear  whether  it  was  ex- 
ecuted under  special  authority  of  the  di- 
rectors, or  under  implied  authority  growing 
out  ot  a  customary  method  of  doing  busi- 
ness. 

8.  A  ratification  under  seal  by  Mrs.  Lamar 
of  the  act  of  her  agents  in  making  the  lease 
to  F.  M.  Potts  was  admitted  In  evidence  over 
objection.  It  was  dated  after  the  defend- 
ant -had  refused  longer  to  pay  rent,  and  two 
days  before  the  suit  was  brought  The  court 
ruled  that  he  did  not  admit  it  for  the  pur- 


pose of  showing  that  Mrs.  Lamar  ratified 
the  contract  made  by  her  agent,  but  ttmt  he 
would  admit  it  as  tending  to  show  that  she 
had  not  repudiated  the  contract  up  to  that 
time.  The  admission  of  a  ratification  under 
seal,  for  the  purpose  of  showing,  not  rati- 
fication, but  nonrepudlatlon,  was  a  some- 
what close  distinction  on  which  to  rest  the 
admission  of  evidence.  But,  as  we  have  de- 
cided that,  as  between  F.  M.  Potts  and  the 
liquor  company,  the  latter  could  not  at  will 
terminate  the  rental  and  throw  off  the  ob- 
ligation to  pay  rent,  and  as  Mrs.  Lamar  la 
no  longer  interested,  and  interference  by  the 
landlord  might  be  set  up  as  a  reason  to  pre- 
vent a  recovery  or  to  affect  the  measure  of 
damages,  we  cannot  say  that  the  admission 
of  such  evidence  would  require  a  reversal. 

9.  The  lease  Involved  in  controversy  was 
dated  April  28,  1906,  and  purported  to  cover 
a  term  beginning  on  January  1,  1907,  ancf 
ending  December  31,  1911.  The  petition 
prayed  for  the  appointment  of  a  receiver, 
because  of  removal  from  the  state  and  for 
other  reasons  alleged,  that  Mrs.  Lamar 
should  have  a  Judgment  for  the  amounts  due 
and  to  become  due  to  her,  and  that  F.  M. 
Potts  have  a  Judgment  for  the  sum  of  $250 
per  month  for  the  remaining  period  of  the 
lease.  The  case  ^as  tried  on  October  25, 
1909.  It  was  agreed  that  Mrs.  Lamar's  claim 
had  been  adjusted,  and  that  she  was  no 
longer  interested.  The  court  directed  a  ver- 
dict in  favor  of  F.  M.  Potts  against  the  com- 
pany for  the  aggregate  amount  of  the  in- 
stallments of  $250  per  month  to  the  end  of 
the  term.  This  was  erroneous.  The  plain- 
tiff could  not  recover  installments  which 
were  not  due. 

It  was  argnied  that  the  assignment  of  er- 
ror on  the  direction  of  a  verdict  did  not  suf- 
ficiently raise  this  point,  but  only  raised  the 
question  of  whether  the  plaintiff  was  enti- 
tled to  recover  at  all.  We  do  not  think  this 
contention  is  well  taken.  Exception  was 
taken  to  the  direction  of  the  verdict,  and  the 
ruling  was  assigned  as  error  on  various 
grounds,  one  of  which  was  as  follows:  "Be- 
cause, if  Mr.  F.  M.  Potts  had  any  cause  of 
action  against  the  defendant,  it  was  for  a 
breach  of  contract  only,  and  did  not  render 
the  defendant  llablQ  to  him  for  future  rent- 
als, after  termination  of  the  tenancy  at 
will."  This  attacked  the  amount  for  which 
the  verdict  was  directed,  and  the  inclusion 
therein  of  future  rentals.  It  is  true  that 
the  time  beyond  which  it  was  asserted  that 
rentals  could  not  be  recovered  was  stated 
as  "after  the  termination  of  the  tenancy  at 
will."  This  may  have  been  an  erroneous  ef- 
fort to  fix  a  point;  but  it  sufficed  to  raise 
the  question  of  the  measure  of  recovery 
which  could  be  had  at  the  time  the  suit  was 
brought  and  it  would  be  entirely  too  tech- 
nical to  allow  a  verdict  erroneously  directed 
for  several  thousand  dollars  of  undue  in- 
stallments of  rent  to  stand,  on  the  ground 
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that  this  assignment  of  error  was  lacking  In 
perfect  accuracy  of  statement.  In  Melton  t. 
Hubbard,  68  S.  E.  1101,  on  an  assignment  of 
error  to  the  overruling  of  a  demurrer,  gen- 
eral In  Its  nature,  to  a  petition  seeking  to  re- 
cover Installments,  some  of  which  were  not 
due,  we  held  that  such  installments  conld 
not  be  recovered. 

It  was  further  argued  that,  If  a  suit  was 
prematurely  brought,  a  plea  In  abatement 
should  have  been  interposed.  But  that  -is 
not  the  point.  It  was  not  contended  that 
the  entire  suit  was  prematurely  brought,  but 
that  the  verdict  which  was  directed  was  im- 
proper. 

10.  It  follows,  from  what  has  been  said, 
that  there  was  no  error  in  overruling  the 
motion  for  a  nonsuit,  or  In  admitting  In  ev- 
idence the  contract  of  lease  executed  between 
Frank  M.  Potts  and  the  liquor  company,  or 
its  president,  when  offered  in  connection 
with  other  evidence  on  the  subject  of  the 
customary  method  of  conducting  business  by 
the  president  of  the  company,  and  the  en- 
tries on  its  books,  and  other  testimony  in 
regard  to  the  lease  and  occupancy  of  the 
premises. 

It  was  also  argued  that  the  evidence  show- 
ed conclusively  that  F.  M.  Potts  had  resum- 
ed possession,  and  thereby  terminated  the 
lease.  W.e  <!annot  hold  this  to  be  true  as 
matter  of  law.  The  evidence  on  this  sub- 
ject tended  to  show  a  transaction  mainly  be- 
tween F.  M.  Potts  and  a  temporary  receiver, 
who  had  been  appointed  by  the  court  to  hold 
the  property.  Such  a  receiver  would  bare 
no  power  to  make  a  binding  contract  or  re- 
lease of  the  property  to  Potts,  without  au- 
thority from  the  court  appointing  him. 
Potts  also  made  an  explanation  of  the  mat- 
ter from  his  standpoint. 

It  was  contended  by  the  plaintiff  that, 
even  if  there  were  In  fact  a  tenancy  at  will, 
bat  the  tenant  did  not  repudiate  its  holding 
on  that  ground,  but  gave  other  reasons  when 
it  ceased  to  occupy  the  place,  It  would  be 
estopped  from  asserting  this  one  later.  As 
we  have  held  that  there  was  no  tenancy  at 
will  between  F.  M.  Potts  and  the  liquor  com- 
pany, if  the  president  of  the  latter  was  au- 
thorized to  make  the  contract,  this  conten- 
tion becomes  immaterial.  Nor  do  we  hold 
whether  the  rule  laid  down  in  Fenn  v.  Ware 
&  Owens;  100  Ga.  663,  28  S.  E.  238  (a  case 
where  a  landowner  refused  to  carry  out  a 
sale  negotiated  by  a  broker  on  one  ground, 
and  when  sued  by  the  broker  for  commis- 
sions sought  to  set  up  another  ground  known 
to  her  at  the  time),  and  similar  cases,  would 
apply  to  such  a  case  as  the  present  one. 

It  is  useless  to  discuss  the  contention  of 
the  plaintiff  In  error  that  the  passage  of  the 
prohibition  law  relieved  it  of  its  contract  of 
lease  or  rental,  if  It  bad  one,  further  tlian 
to  refer  to  the  cases  of  White  v.  Lawrence, 
133  Ga.  528,  66  S.  E.  171,  and  Ooodrum  To- 


bacco Co.  V.  Potts-Thompson  Liqnor  Co.,  133 
Ga.  776,  66  S.  E.  1081,  26  L.  R.  A.  (N,  8.) 
498  (Feb.  16,  1910). 

11.  A  motion  to  dismiss  the  writ  of  error 
was  made,  but  the  point  has  already  been 
ruled  adversely  to  the  movant  Scarborough 
V.  Holder,  127  Ga.  256,  56  S.  E.  293. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(135  Ol  4$9) 
WILSON  V.  LATTIMORB  &  WHITE. 
(Supreme  Ciourt  of  Gkorgia..     Dec.  14,  1910.) 

(Byllabu*  Jty  the  Court.) 

1,  Pleading   (§   248*)— Parties   (8  59*)— Ac- 
tion FOR  Services— Amendment. 

The  original  petition  was  a  suit  for  recov- 
ery of  ttie  value  of  services  rendered  by  phy- 
sicians under  a  contract  of  employment,  where 
tlie  amount  to  be  paid  was  not  stipulated.  The 
amendment  offered  to  the  petition  was  not  open 
to  tbe  criticism  that  it  set  out  a  new  cause  of 
action,  or  that  it  introduced  new  parties,  and 
the  judge  properly  overruled  the  motion  to 
strike  it. 

[Ed.  Note.— £V>r  other  cases,  see  Pleading, 
Cent  Dig.  §S  686-709;  Dec.  Dig.  {  248;*  Par- 
ties, Cent  Dig.  §§  90-94 ;   Dea  Dig.  {  59.*] 

2.  Trial  (|  148*)— Actiow  fob  Seevicbs— Di- 
BECTiNO  Verdict. 

The  plaintiffs  alleged  their  services  as  sur- 
geons to  be  of  certain  value,  and  introduced 
opinion  evidence  in  support  of  the  allegation. 
The  defendant  pleaded  that  the  services  were 
unskillfully  rendered,  and  that  the  plaintiffs 
were  not  entitled  to  recover  on  account  of  it, 
and  introduced  evidence  touching  the  treatment 
given  and  Its  result  npon  tbe  patient  Held. 
that  it  was  error  to  direct  a  verdict  in  favor  of 
the  plaintiffs  for  the  amount  claimed  by  them, 
but  tbe  issues  raised  by  the  pleadings  and  evi- 
dence should  have  been  submitted  to  the  jury. 
In  this  connection,  see  Martin  v.  Martin,  135 
Ga.  — ,  68  S.  E.  1005,  and  citations ;  Sanders 
V.  Alien,  135  Ga.  1102,  68  S.  B.  1102. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  342,  343;    Dec.  Dig.  %  143.*] 

Error  from  Superior  Ourt,  Chatham 
County;   W.  G.  Charlton,  Judge. 

Action  by  Lattlmore  &  White  against  R.  T. 
Wilson,  Jr.    Judgment  for  plaintiffs,  and  de- . 
fendant  brings  error.    Reversed. 

Drs.  J.  Ralston  Lattlmore  and  George  R. 
White,  as  copartners  under  the  firm  name  of  - 
Lattlmore  &  White,  filed  their  declaration  in 
attachment  against  R.  T.  Wilson,  Jr.,  in 
which,  among  other  things.  It  was  alleged 
that  the  defendant  was  '  "Indebted  to  the 
plaintiffs  in  the  svim  of  $250,  together  with 
interest  thereon  from  the  23d  day  of  April, 
1906,  at  7  per  cent  per  annum,  for  medical 
services  rendered  his  employe,  H.  F.  Beach; 
said  services  being  rendered  to  said  R.  T. 
WUson,  Jr.,  at  his  instance  and  request  and 
for  his  account  and  credit,  as  will  appear  by 
an  itemized  statement  of  said  account  hereto 
attached  as  a  part  of  this  petition,  and  re- 
ferred to  as  'Exhibit  A.' "  The  exhibit  was 
a  physician's  bill  for  $250  for  "recision,  set- 
ting, and  subsequent  treatment  of  compound 


•For  other  caaei  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Series  &  Rep'r  IndezM 


Digitized  by 


Google 


Ga.) 


WILSON  T.  PARK  VIEW  SAlflTARIUM. 


741 


comminuted  fracture  of  right  thigh  bone." 
A  demurrer  was  filed  to  the  declaration,  and 
the  Judge  passed  an  order  sustaining  It,  but 
allowing  the  plalntUfs  time  in  which  to 
amend  to  meet  the  objections  urged  by  de- 
murrer. Within  the  time  allowed  by  the  or- 
der the  plalntifTs  filed  their  amendment,  al- 
leging: "That  defendant,  R.  T.  Wilson,  Jr., 
on  or  about  the  25th  day  of  December,  1905, 
be  being  then  at  bis  shooting  preserve  in 
Beaufort  county,  state  of  South  Carolina, 
communicated  by  telephone  with  Dr.  J.  Ral- 
ston Lattlmore,  one  of  the  plaintiffs,  then  at 
Savannah,  Ga.,  advising  that  one  of  his  (the 
said  R.  T.  Wilson's)  employes,  H.  P.  Beach, 
had  suffered  a  dangerous  gunshot  wound; 
that  he  was  sending  his  said  employ^  on  bis 
(Wilson's)  yacht  to  the  plaintiff  for  his  pro- 
fessional attention,  and  that  he  wanted 
plaintiff  to  meet  said  Beach  with  an  ambu- 
lance and  take  him  to  a  hospital,  meaning 
the  Park  View  Sanitarium,  and  render  blm 
all  reasonable  attention,  and  that  be  (said 
Wilson)  would  be  responsible  therefor;  and 
upon  further  inquiry  by  Dr.  J.  Ralston  Lattl- 
more explained  that  he  wished  his  said  em- 
ployfi  given  the  required  professional  serv- 
ices and  hospital  attention  at  his  (said  Wil- 
son's) cost,  and  that  he,  said  Wilson,  would 
pay  therefor;  that,  acting  under  these  in- 
structions, plaintiff  met  said  Wilson's  em- 
ploye. Beach,  at  the  yacht  on  its  arrival  at 
Savannah,  and  conveyed  him  in  an  ambulance 
to  the  Park  View  Sanitarium,  where  it  was 
found  that  said  Beach  bad  received  a  danger- 
ous gunshot  wound  in  the  left  thigh,  causing 
a  compound  fracture.  Several  small  and 
large  pieces  of  bone  were  removed  from  the 
wound,  together  with  a  quantity  of  burned 
flesh,  which  caused  a  large  open  wound,  and 
an  extensive  loss  of  tissue.  The  condition  of 
this  wound  necessitated  from  one  to  three 
daily  dressings,  and  frequent  adjustments  of 
the  fractured  bone,  and  the  dangerous  and 
serious  condition  of  said  Beach  required 
medical  and  surgical  services  and  attention 
on  the  part  of  the  plaintiffs  for  a  period  of 
about  17  weeks,  and  until  said  Beach  was 
sufiaclently  recovered  to  be  discharged  from 
the  hospital.  Plaintiffs  show  that  the  underr 
taking  of  said  Wilson  to  pay  for  the  medical 
and  surgical  services  rendered  in  the  treot- 
ment  of  said  employe,  Beach,  was  an  original 
undertaking  of  said  Wilson;  that  the  serv- 
ices were  rendered  to  him,  the  said  Wilson, 
and  upon  bis  promise  to  pay  therefor;,  and 
that  the  charges  therefor  are  entirely  rea- 
sonable and  Just." 

After  the  amendment  was  allowed,  the  de- 
fendant moved  to  strike  the  same  on  the 
grounds:  "(1)  That  the  said  amendment 
adds  a  new  and  distinct  cause  of  action ;  tbe 
•attachment  having  been  sued  out  and  the 
declaration  filed  as  a  suit  on  account,  and 
tbe  said  amendment  setting  up  a  special  con- 
tract and  undertaking,  to  which  no  reference 


is  made  in  the  original  suit  (2)  That  the 
amendment  adds  new  and  distinct  parties; 
that  is  to  say,  J.  Ralston  Lattlmore  individ- 
ually, in  place  of  a  copartnership,  Lattlmore 
&  White,  and  J.  Ralston  Lattlmore  indirid- 
ually  in  the  place  of  the  Park  View  Sanita- 
rium, a  corporation."  The  Judge  overruled 
the  motion  to  strike,  and  the  defendant  ex- 
cepted pendente  Ilta  The  defendant,  as  fail- 
ure of  consideration,  also  pleaded  that  the 
plaintiffs  were  negligent  and  unskillful  in 
their  attention  to  the  patient  Upon  the  trial 
of  the  case  evidence  was  offered  tending  td 
support  the  allegations  of  tbe  petition  as 
amended;  but  the  only  evidence  as  to  the 
value  and  unskiUfulness  of  the  service  ren- 
dered was  the  opinions  of 'the  physicians  who 
rendered  the  services,  and  the  testimony  of 
tbe  patient  who  did  not  venture  an  opinion 
as  to  the  value  of  the  services,  but  testified 
concerning  the  treatment  and  result  ob- 
tained, his  testimony  tending  to  show  un- 
skiUfulness In  rendering  the  services.  Upon 
the  conclusion  of  the  evidence  the  Judge  di- 
rected a  verdict  in  favor  of  the  pldlntlffs  for 
the  full  amount  alleged  to  be  due.  Tbe  de- 
fendant came  by  direct  bill  of  exceptions,  as- 
signing error  upon  the  exceptions  pendente 
lite,  and  also  upon  the  Judgment  of  the  court 
In  directing  a  verdict  for  the  plaintiffs. 

W.  B.  Leakln,  for  plaintiff  in  error.    A.  L. 
Alexander,  for  defendants  in  error. 

ATKINSON,  J.    Judgment  reversed.     All 
the  Justices  concur. 


(136  Oa.  471) 
WILSON  v.  PARK  VIEW  SANITARIUM. 
(Supreme  Court  of  Georgia.     Dec.  14,  1010.) 

(Syttahti*  ly  ttie  Court.) 

1.  ATTACnMEWT  (§  111*)— SumcIKNCT  OF  AF- 
FIDAVIT—AVERMENTS  OF  NONRESIDENCE. 

Recitals  in  an  affidavit  to  obtain  an  at- 
tachment'that  the  defendant  ^naming  him),  "of 
the  city  of  New  York,"  was  indebted  to  plain- 
tiff in  a  specified  sum,  "and  that  said  defend- 
ant is  a  resident  of  and  domiciled  in  the  state 
of  New  York,"  amount  to  sufficient  averments 
of  nonresidence  of  this  state  to  authorize  the 
issuance  of  a  writ  of  attachment  under  Civ. 
Code  1895,  {  4510. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  295,  290;    Dec.  Dig.  §  111.*] 

2.  Motion  to   Stbire  Amendment. 

This  case  related  to  the  same  subject-mat- 
ter that  was  involved  in  the  case  of  Wilson 
V.  Lattimore  &  White  (this  day  decided)  69  S. 
E.  740,  and  the  original  declaration  and  amend- 
ment thereto,  and  the  grounds  of  the  motion 
to  strike  the  amendment  were  similar  to  those 
which  were  made  in  the  case  cited,  and  there- 
fore, as  decided  in  that  case,  there  was  no  er- 
ror in  overruling  tbe  motion  to  strike  the 
amendment. 

8.  Hospitals  (S  5*)—Inmates— Compensation 
FOR  Treatment— Defenses. 

The  action  was  by  the  Park  View  Sani- 
tarium, a  corporation,  against  the  defendant, 
for  board,  nursing,  and  lodging,  and  for  use  of 
its  operating  rooms,  furnished  at  the  alleged  in- 
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stance  and  reqnest,  and  apon  the  credit  and 
account,  of  the  defendant,  for  treatment  of  his 
employ^  By  amendment  to  the  answer  the 
defendant  sought  to  set  up  that  the  contract 
included  the  fumisbinf;  by  the  plaintiff  of  prop- 
er and  skillful  attention,  treatment,  and  nurs- 
ing, that  the  plaintiff  failed  to  comply  with  such 
agreement,  and  that  the  treatment  furnished  by 
the  physicians  in  charge  was  unskillful  and  in- 
jurious to  the  patient,  and  there  was  a  failure 
of  consideration.  E'eld,  that  it  was  error  to 
strike  so  mach  of  the  amendment  as  set  up  such 
defense. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  |  12;   Dec.  DigTlS.*] 

Error  from  Superior  Court,  Chatbam  Coun- 
ty;   W.  G.  caiarlton.  Judge. 

Action  by  the  Park  View  Sanitarium 
against  R.  T.  Wifson,  Jr.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

'  W.  R.  Leaken,  for  plaintiff  In  error.  A. 
L.  Alexander,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


aKOa.  621) 

McCOT  V.  MOORB  &  FLOYD. 
(Supreme  Court  of  Georgia.     Dec.  15,  1910.) 

(Syttaiiu  ly  the  Court.) 

Revobw  on  Appkai.. 

The  evidence  was  sufficient  to  support  the 
verdict  There  was  do  error  in  the  rulings  of 
the  court  on  the  admissibility  of  evidence,  nor 
in  the  instructions  to  the  Jury,  sufficient  to  re- 
quire the  grant  of  a  new  trial  for  any  reason 
assigned. 

Error  from  Superior  Court,  Rabun  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Action  between  Ada  McCoy  and  Moore  & 
Floyd.  From  the  Judgment,  McCoy  brings 
error. 

J.  C.  Edwards  and  J.  B.  Jones,  for  plain- 
tiff in  error.  W.  S.  Paris  and  Joseph  T. 
Davis,  for  defendants  in  error, 

ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


CUE  Ga.  621) 

CRAFT  et  aL  t.  LINK. 
(Supreme  Court  of  Georgia.     Dec.  15,  1910.) 

(SvUaiui  by  the  Court.) 

MOBTOAOES  (I  338*)— Restbaininq  Foreclo- 
suBE  — Cross- Petition  fob  Injunction  — 
Gbounds. 

This  was  a  suit  to  enjoin  the  defendant 
from  exercising  a  power  of  sale  contained  in  a 
deed  to  secure  a  debt  executed  by  the  plain- 
tiffs. The  ground  relied  upon  to  enjoin  the 
sale  was  that  tbe  contract  was  usurious  and 
fraudulent.  Upon  these  questions  the  pleadings 
made  issues,  and  the  evidence  upon  them  was 
conflicting.  At  the  interlocutory  hearing  the 
judge  declined  to  grant  an  ad  interim  injunc- 
tion against  tbe  defendant,  but  ordered  that,  if 
he  elected  to  proceed  with  the  sale,  tbe  proceeds 
should  be  held  subject  to  the  further  order  of 


the  court.  In  accordance  with  the  prayers  of 
the  cross-petition,  the  order  further  provided 
that  the  plaintiffs  be  restrained  and  enjoined 
from  interfering,  directly  or  indirectly,  with 
tbe  defendant  in  the  exercise  by  him  of  the 
power  of  sale  contained  in  tbe  deed.  Tbe  plain- 
tiff excepted.     Held: 

(a)  The  plaintiffs  did  not  offer  to  do  equity 
by  paying  tbe  money  admitted  to  be  due  tmder 
the  deed  to  secure  debt,  the  evidence  was  con- 
flicting as  to  the  existence  of  usury,  and  there 
was  no  abuse  of  discretion  In  refusing  to  enjoin 
tbe  defendant 

(b)  In  such  a  case  the  presiding  judge  erred 
in  granting  an  injunction  against  the  plaintiffs 
merely  on  application  In  the  answer  ot  the  de- 
fendant, with  no  showing  of  any  impending  re- 
strainable  act  by  plaintiffs,  the  result  of  which 
order  was  to  restrain  the  plaintiffs  from  ten- 
dering the  amount  admitted  by  them  to  be  due 
and  resisting  payment  of  tbe  balance,  or  exer- 
cising any  legal  mode  of  asserting  the  rights 
claimed  by  them.  Ray  v.  Anderson,  125  Ga. 
502-500,  54  S.  B.  356. 

(c)  It  was  not  sufficient  to  merely  order  that 
the  proceeds  of  sale  be  held  subject  to  the  fur- 
ther order  of  court 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  !S  1028-1035;   Dec.  Dig.  S  338.»] 

Error  from  Superior  C!ourt,  CSarke  Coun- 
ty; O.  H.  Brand,  Judge. 

Action  by  Mary  Craft  and  others  against 
M.  Link.  Judgment  for  defendant  and 
plaintiffs  bring  error.  Affirmed  in  part,  and 
reversed  in  part 

B.  O.  Kinnebrew,  for  plaintiffs  in  error. 
Max  Michael  and  W.  M.  Smith,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  afDrmed,  in  so 
far  as  It  denied  the  Injunction  sought  by  the 
plaintiffs,  but  reversed  in  so  far  as  it  en- 
joined, tbe  plaintiffs.  All  tbe  Justices  con- 
cur. 


(135  Ga.  508) 
KIMBBELL  v.  BUSH. 
(Supreme  Court  of  Georgia.     Dec.  15,  1910.) 

(SyOaiua  hy  the  Covrt.) 

Injunction  (§  135*)- Assignment  of  Doweb 
-Enjoining  Pboceedinob— Tempobaby  Rb- 

BTBAIRINO    ORDEB. 

Tbe  plaintiff,  who  was  an  heir  at  law  of 
an  intestate,  contended  that  the  widow  had 
entered  into  an  agreement  with  the  other  heirs 
of  the  deceased  by  which  she  was  to  take  cer- 
tain personalty  and  occupy  certain  real  estate 
for  a  specifled  time  free  of  rent,  and  also  to 
have  a  child's  part  in  other  property  of  the 
intestate,  after  tbe  payment  of  debts,  in  lien 
of  dower,  and  year's  support,  and  that  in  pur- 
suance of  such  agreement  the  widow  bad  oc- 
cupied the  real  estate,  and  that  the  administra- 
tor had  sold  the  land  in  controversy,  but  the 
widow  was  nevertheless  seeking  to  have  dower 
assigned  In  it  The  defendant  who  was  the 
widow,  denied  making  such  an  agreement  and 
attacked  it  as  procured  by  fraud,  and  also  at- 
tacked the  administrator's  sale.  The  evidence 
in  support  of  the  respective  contentions  being 
conflicting,  there  as  no  abuse  of  discretion  in 
granting  an  interlocutory  injunction  restrain- 
ing tbe  widow  from  proceeding  to  have  dower 
assigned. 

[Ed.   Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |  304;    Dec.  Dig.  |  135.*] 
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Error  from  Superior  Court,  Miller  Coun- 
ty ;  W.  C.  Worrlll,  Judge. 

Action  by  Laura  Busb  against  Mrs.  S.  A. 
C.  KixDbrell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  I.  Qeer  and  J.  R.  Pottle,  for  plaintiff 
in  error.  P.  D.  Rich  and  Buah  &  Stapleton, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  afQrmed.  All 
tbe  Justices  concur. 


OS*  N.  o.  1) 

GARRISON  V.  VERMONT  MILM. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1010.) 

1.  Factors  (§  47*)— "Factob'b  Libn"— Pos- 

8ESSI0IT. 

A  "factor's  Hen"  arises  by  operation  of  tbe 
common  law,  and  is  the  lien  tbat  the  factor  has 
on  the  goods  consigned  to  him  while  in  tiia  pos- 
session for  all  advances  to  the  consignor.  It  is 
purely  a  possessory  lien,  and  is  lost  by  a  sui^ 
render  of  possession. 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent 
Dig.  §S  65-71 ;   Dec.  Dig.  S  47.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2612.] 

2.  liDNs  (S  7*)— "EQinTABtB  LiBNB"— What 

Constitutes. 
Egultable  liens  are  such  as  arise  either  from 
a  written  contract  which  shows  an  intention 
to  cliarge  some  particular  property  with  a  debt 
or  obligation,  or  declared  by  a  court  of  equity 
from  the  facts  and  circumstances  of  the  case, 
and  do  not  depend  on  possession.  Strictly 
speaking,  they  are  not  a  )us  in  re,  nor  a  jus 
ad  rem,  but  are  more  properly  a  charge  on  the 
thing,  which  can  be  enforced  only  in  equity. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  SS  26-28;    Dec.  Dig.  |  7.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2440,  2441 ;   vol.  8,  p.  7653.] 

3.  Pactobs  (8  47*)— Equitablk  Ltens— LnEW 
OF  Factor  fob  Advances. 

A  factor's  contract  with  a  cotton  mills' 
company  provided  that  the  factor  should  have 
the  exclusive  sale  of  thei  mills'  entire  product 
with  specified  exceptions,  and  should  advance  to 
the  mills  on  demaud  three-quarters  of  the  net 
cash  value  of  goods  on  tiand  and  stored  with 
the  factor.  That  the  goods  advanced  on  should 
be  billed  to  the  factor,  stored  in  a  separate 
warehonse,  and  insured  for  the  account  of  the 
factor  by  the  mills.  Held  to  give  the  factor 
an  equitable  lien  on  the  goods  on  which  it  had 
made  advances,  it  havini;  taken  possession  of 
such  goods  before  the  rights  of  creditors  of  the 
mill  company  attached,  and  that  it  was  entitled 
to  the  proceeds  of  tbe  goods  in  payment  of  ad- 
vances made  as  against  the  mill  company's  re- 
ceiver. 

[Ed.  Note.— Plor  other  cases,  see  Factors,  Dec 
Dig.  S  47.»] 

4.  Factors  (|  47*)— Right  to  Posskssioit— 
Consent  or  Owner. 

Where  a  factor  was  entitled  to  possession 
of  material  on  which  he  h»d  made  advances 
under  his  agency  contract,  the  fact  that  tbe 
owner's  president  who  was  present  when  the 
factor  took  possession  did  not  affirmatively 
consent  thereto  was  not  material. 

Ed.  Note.— For  other  cases,  see  Factors, 
Dec  Dig.  i  47.*] 


On  rehearing.  Rehearing  granted.  For- 
mer opinion  withdrawn  and  Judgment  re- 
versed. 

For  former  opinion,  see  1&2  N.  C.  643,  68 
S.  E.  142. 

The  facts  found  by  the  referee  are  substan- 
tially as  follows:  On  March  15,  1006,  the 
Gone  Export  &  Commission  Company  and 
the  Vermont  Mills,  Incorporated,  entered  In- 
to a  written  contract  tbat  the  Cone  Export 
&  Commission  Company  was  to  have  the  ex- 
clusive sale  of  the  entire  product  of  the  de- 
fendant's mills  at  Bessemer  City,  N.  C,  ex- 
cept such  goods  as  it  might  sell  to  its  own 
store  for  sale  to  its  customers.  It  Is  fur- 
ther provided  in  said  contract:  "Fourth. 
The  party  of  the  second  part,  tbe  Cone  Com- 
pany, will  advance  to  the  party  of  the  first 
part,  the  Vermont  Mills,  upon  their  demand 
three-quarters  of  tbe  net  cash  Talue  of 
goods  on  hand  stored  with  tbe  .party  of  tbe 
first  part.  By  net  cash  value  is  meant  tbe 
net  proceeds  after  deducting  freights,  cash 
and  other  discotmts,  commissions,  etc.  The 
goods  thus  advanced  on  are  to  be  billed  up 
by  tbe  party  of  tbe  first  part  to  tbe  party 
of  tbe  second  part,  and  are  to  be  stored  and 
put  in  separate  warehouses,  as  is  the  pres- 
ent custom  of  tbe  party  of  the  first  part 
with  their  present  commission  house,  and  in- 
sured for  the  account  of  tbe  party  of  the  sec- 
ond part  by  the  party  of  the  first  part" 
This  contract  was  in  force  when  the  receiv- 
er was  appointed  for  the  mills,  and  under  It 
tbe  Interpleader  had  advanced  the  company 
over  $13,000  on  tbe  output  of  the  mills  to  be 
shipped  to  it 

Tbe  following  is  taken  from  the  report  of 
the  referee:  "On  January  15,  1907,  prior  to 
the  appointment  of  tbe  receiver,  one  W.  B. 
Vaught,  agent  of  the  claimant,  visited  tbe 
mills  in  company  with  D.  A.  Garrison,  pres- 
ident of  the  mills,  R.  P.  Coble,  a  director  and 
superintendent  of  tbe  mills,  J.  H.  Wilkins 
and  S.  J.  Durham,  and  took  an  inventory  of 
tbe  cloth  already  made  by  the  mills.  That 
said  cloth  was  on  the  looms,  some  stored  in 
the  basement,  and  some  In  the  warehouse. 
There  was  only  one  warehouse.  Tbat  said 
Vaught  stated  that  he  took  possession  of 
the  cloth  as  the  property  of  said  claimant, 
and  appointed  said  Coble  as  agent  of  claim- 
ant, to  care  for  and  bold  said  cloth.  That 
these  acts  and  declarations  were  not  assent- 
ed to  by  D.  A.  Garrison,  president,  for  him- 
self, or  on  behalf  of  the  milla  That  tbe 
cloth  was  numbered  by  bales,  pieces,  and 
yards.  Tbat  said  clotb*remained  in  its  then 
position  until  taken  charge  of  by  the  receiv- 
er. (7)  That  on  the  15tb  day  of  January, 
and  at  the  date  of  the  appointment  of  the 
receiver,  said  mills  was  Indebted  to  claim- 
ant, and  the  claimant  held  invoices  for  tbe 
goods  which  were  then  on  the  premises  of 
the  mills,  and  said  Indebtedness  was  in  the 


•For  other  case*  see  same  topic  and  section  NUMBER  la  Dee.  Dls.  *  Am.  Dig.  Key  No.  Berles  ^t  Rap'r  Indexes 
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nature  of  adrances  thereon.  (8)  That  on 
the  26th  day  of  February,  1907,  the  receiver 
and  claimant  entered  into  a  contract  where- 
by claimant  was  to  dispose  of  the  cloth  on 
band  at  the  mills  at  the  date  of  the  appoint- 
ment of  receiver,  and  to  account  for  same, 
awaiting  the  legal  determination  of  the  own- 
ership thereof.  (9)  That  the  net  proceeds  de- 
rived by  claimant  from  sale  of  said  cloth  on 
band  at  mills  at  the  date  of  the  appoint- 
ment of  receiver  under  the  contract  between 
receiver  and  claimant  amounted  to  $4,579^. 
(10)  That  the  net  proceeds  derived  by  claim- 
ant from  the  sale  of  cloth  In  Its  possession 
in  New  York  prior  to  the  appointment  of 
receiver  amounted  to  $3,337.39.  (11)  That  at 
the  date  of  the  appointment  of  receiver  the 
mills  were  Indebted  to  claimant  In  the  sum 
of  $13,387.92." 

King  &  Kimball  and  Jas.  H.  Pou,  for  peti- 
tioner Cone .  Export  Company.  Burwell  & 
Cansler  and  O.  F.  Mason,  for  appellee. 

BROWN,  J.  When  this  case  was  deter- 
mined at  the  first  hearing,  I  fully  concurred 
In  the  opinion  of  the  court  that  "the  Cone 
Eixport  &  Commission  Company  acquired  no 
lien  by  virtue  of  its  contract  of  March  15, 
1906,  for  that  was  purely  an  executory  con- 
tract that  goods  should  be  shipped  to  said 
company  for  sale  on  commission."  I  thought 
then  that  it  was  necessary  that  the  inter- 
pleader establish  a  "factor's  lien"  for  its  ad- 
vances, and  that  to  do  so  the  factor  must 
show  actual  possession.  A  factor's  Hen  aris- 
es by  operation  of  the  common  law,  for  It  Is 
universally  recognized  that  a  factor  or  com- 
mission merchant  without  any  written  or 
verbal  agreement  by  the  law  merchant  has  a 
lien  upon  the  goods  consigned  to  him,  while 
In  his  possession,  for  all  advances  made  to 
the  consignor.  It  Is  purely  a  possessory  lien, 
and  I  was  of  opinion  that  the  manner  and 
circiunstances  under  which  the  Interpleader 
claimed  to  have  taken  possession  through  its 
agent  Vaught  did  nojt  give  it  a  factor's  lien 
for  advances  theretofore  made.  Subsequent 
reflection  and  investigation  have  convinced 
me  that  it  was  not  necessary  that  the  inter- 
pleader should  assert  a  factor's  lien,  for, 
under  the  fourth  section  of  the  contract,  it 
bad  an  equitable  Hen  upon  the  goods  which 
a  court  of  equity  will  enforce.  While  it 
would  appear  from  the  findings  that  Vaught 
asserted  dominion  over  the  goods  and  under- 
took to  take  possession  of  them  in  the  name 
of  his  principal,  yet  such  actual  possession 
was  not  necessary  to  the  validity  of  the  in- 
terpleader's lien.  Equitable  Hens  do  not  de- 
pend upon  possession  as  do  factor's  liens  and 
other  liens  at  law.  They  arise  either  from 
a  written  contract,  which  shows  an  Inten- 
tion to  charge  some  particular  property  with 
a  debt  or  obligation,  or  are  declared  by  a 
court  of  equity  from  the  facts  and  circum- 
stances of  a  case.  Where  there  is  an  Inten- 
tion coupled  with  a  power  to  create  a  charge 


on  property,  equity  will  enforce  such  charge 
against  all  except  those  having  a  superior 
claim.  Such  liens  are  "simply  a  right  of  a 
special  nature  over  the  thing,  which  consti- 
tute a  charge  or  incumbrance  upon  the  thing 
Itself,  may  be  proceeded  against  In  an  equi- 
table action,  and  either  sold  or  sequestered 
under  a  Judicial  decree,  and  its  proceeds  in 
the  one  case,  or  its  rents  and  profits  in  the 
other,  applied  upon  the  demand  of  the  cred- 
itor in  whose  favor  the  lien  exists.  It  Is  the 
very  essence  of  this  condition  that  while  the 
Hen  continues  the  possession  of  the  thing 
remains  with  the  debtor."  3  Pomeroy,  Eq. 
(1st  Ed.)  I  1233.  An  Interesting  and  learned 
discussion  of  the  subject  la  to  be  found  In 
Ketchum  v.  St.  Louis,  101  U:  S.  30(5,  25  U 
Ed.  999,  wherf  the  authorities  are  collected. 

Mr.  Loveland  in  his  work  on  Bankruptcy 
(page  600)  says:  "Liens  may  be  divided  Into 
three  classes:  First,  common-law  or  retain- 
ing liens;  second,  liens  created  by  statute, 
such  as  mechanics'  Hens;  third,  equitable 
liens.  The  term  'lien'  Is  especially  applica- 
ble to  the  common-law  lien;  but  it  Is  by 
analogy  generally  applied  to  other  cases 
where  a  right  to  prepayment  exists  out  of  a 
particular  property  or  a  particular  asset  or 
interest  in  property,  either  by  contract,  ex- 
pressed or  implied,  or  by  the  Implication  of 
a  trust  or  statute,  although  the  proiierty  it- 
self may  be  in  the  possession  of  or  vested  In 
the  person  claiming  the  Hen.  Liens  of  this 
description  are  in  the  nature  of  equitable 
charges."  Equitable  Hens  do  not  depend  up- 
on possession,  nor,  strictly  speaking,  do  they 
constitute  a  Jus  In  re  or  a  Jus  ad  rem,  but 
more  properly  constitute  a  charge  upon  the 
thing,  which  can  be  enforced  only  in  equity 
Jurisdictions.  2  Story's  Eq.  Juris.  §  1213; 
Peck  V.  Jenness,  7  How.  612,  12  L.  Ed.  841; 
The  Menomlnle  (D.  C.)  36  Fed.  197;  Hy- 
draulic Co.  V.  Wilson,  133  Ind.  465,  33  N.  B. 
113. 

This  principle  Is  rfecognlzed  In  our  own  re- 
ports in  Arnold  v.  Porter,  122  N.  C.  242.  29 
S.  E.  414:  "Equitable  Hens  do  not  depend 
upon  possession  as  do  liens  at  law.  Posses- 
sion by  the  creditor  is  not  essential  to  his  ac- 
quiring and  enforcing  a  lien,  but  the  other 
Incidents  of  Hen  at  common  law  must  exist  to 
constitute  an  equity  Hen.  In  courts  of  law 
the  term  'Hen'  Is  used  as  synonymous  with  a 
charge  or  Incumbrance  upon  a  thing  where 
there  Is  Jus  In  re  nor  ad  rem  nor  possession 
of  the  thing.  The  term  Is  applied  as  well 
to  charges  arising  by  express  engagement  of 
the  owner  of  the  property,  and  to  a  duty  or 
Intention  Implied  on  his  part  to  make  the 
property  answerable  for  a  specific  duty  or 
engagement" 

1  Jones  on  Liens,  {  27,  says:  "An  equitable 
Hen  arises  either  from  a  written  contract 
which  shows  an  Intention  to  charge  some 
particular  property  with  a  debt  or  obliga- 
tion, or  Is  declared  by  a  court  of  equity  out 
of  the  general  considerations  of  right  and 
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justice,  as  applied  to  the  relations  of  the 
parties  and  the  circumstances  of  their  deal- 
ings." 

Mr.  Blspham,  In  his  worlc  on  Equity  (S 
851),  gives  substantial  reasons  for  extending 
the'  doctrine  of  equitable  Hens  in  mercantile 
transactions:  "Besides  the  common-law  Hens 
there  are  certain  liens,  or  rights  In  the  na- 
ture of  Ileus,  ^ybich  are  wholly  independent 
of  possession,  which  exist  only  in  equity,  and 
of  which  equity  alone  can  taice  cognizance. 
In  modern  times  the  doctrine  of  equitable 
liens  has  been  liberally  extended  for  the  pur- 
pose of  facilitating  mercantile  transactions, 
and  in  order  that  the  inteutlon  of  parties  to 
create  specific  charges  may  be  Justly  and 
effectually  carried  out."  Mo  especial  form 
or  phraseology  is  necessary  to  create  this 
lien.  A  court  of  equity  will  look  through 
the  form  to  the  substance,  and,  when  it  ap- 
pears that  the  parties  intended  to  charge  or 
pledge  property  as  security  for  a  debt  and 
the  property  can  be  identified,  the  lien  fol- 
lows, and  the  court  will  enforce  it.  As  said 
by  Justice  Story  tn  Flagg  t.  Mann,  Fed.  Cas. 
No.  4,847:  "If  the  transaction  resolves  Itself 
into  a  security,  whatever  may  t>e  its  form 
and  whatever  name  the  parties  may  choose 
to  give  it,  it  Is  in  equity  a  mortgage." 

When  we  turn  to  the  judgments  of  the 
English  Chancellors,  we  find  the  doctrine  of 
the  enforcement  of  equitable  liens  upon  prop- 
erty in  the  possession  of  the  debtor  fully 
recognized,  broadly  construed,  and  invariably 
enforced.  In  Legard  v.  Hodges,  1  Ves.  Jr. 
478,  Lord  Xhurlow  said:  "I  talce  this  to  be 
a  universal  maxim — that  wherever  persons 
agree  concerning  any  particular  subject  that. 
In  a  court  of  equity,  as  against  the  party 
himself,  and  any  one  claiming  under  him 
voluntarily,  or  with  notice^  raised  a  trust." 
In  the  report  of  that  case  in  8  Bro.  C.  C. 
531,  the  Lord  Chancellor  says:  "I  talce  the 
doctrine  to  he  true  that,  when  parties  come 
to  an  agreement  as  to  the  produce  of  land, 
the  land  itself  will  be  affected  by  the  agree- 
ment" Other  English  cases  supporting  the 
contentions  of  the  Interpleader  are  In  re 
Music  Hall  Co.,  3  D.  E.  O.  J.  &  S.  147 ;  Wat- 
son v.  Duke  of  Wellington,  1  Russ.  &  Myl. 
602 ;  Yeates  v.  Groves,  1  Ves.  Jr.  279. 

We  find  upon  examining  the  reports  of  the 
courts  of  this  country  a  great  variety  of 
cases  where  equitable  liens  have  been  en- 
forced upon  property  tn  possession  of  the 
debtor,  many  of  them  under  circumstances 
where  the  intention  of  the  parties  to  charge 
the  property  was  not  so  clearly  manifested 
as  in  this  case.  Martin  v.  Schlcbtl,  60  Ark. 
605,  31  S.  W.  458;  Ward  v.  Stark,  91  Ark. 
268,  121  8.  W.  382 ;  Pinch  v.  Aatliony,  8  Allen 
(Mass.)  536;  Bell  v.  Pelt,  51  Ark.  433,  11  S. 
W.  684,  4  L.  R.  A.  247,  14  Am.  St  Rep.  57 ; 
Daggett  V.  Rankin,  31  Cal.  327;  Wayt  v.  Car- 
wlthen,  21  W.  Va.  520;  Knott  v.  Manufactur- 
ing Co.,  30  W.  Va.  795,  5  S.  E.  20C;  Person 
V.  Obertenffer,  59  How.  Prac.  (N.  Y.)  K?9; 
Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  475 ; 


Wilder  y.  Watte  (D.  C)  138  Fed.  432 ;  Fidel- 
ity Ins.  Co.  V.  Railway  Co.,  33  W.  Va.  761, 
11  S.  E  58 ;  Goodnough  v.  Galloway  (D.  C.) 
156  Fed.  510;  Feely  v.  Bryan,  55  W.  Va.  586, 
47  S.  E.  307;  Reardon  v.  Hlgglns,  39  Ind. 
App.  363,  79  N.  E.  210;  Burdon  Central  Sugar 
Co.  V.  Ferris  Sugar  Co.  (C.  C.)  78  Fed.  417 ; 
D(mald  v.  Hewitt  38  Ala.  534,  73  Am.  Dec. 
431;  Kilboume  v.  Wiley,  124  Mich.  370,  83 
N.  W.  09.  An  instructive  case  is  Hurley  v. 
Railroad.  213  U.  S.  126*  29  Sup.  Ct  466,  53 
L.  Ed.  729;  on  all  fours  with  the  case  at 
iMir,  in  which  the  Supreme  Court  of  the  Unit- 
ed States  held  in  1908  that  "an  advance  pay- 
ment for  coal  yet  to  be  mined  may  be  a 
pledge  on  the  coal  and  in  that  event  as  in 
this  case,  the  trustee  in  bankruptcy  takes 
the  mine  subject  to  the  obligation  to  deliver 
the  coal  as  mined  to  the  extent  of  the  ad- 
vancement." In  delivering  the  opinion  of 
the  court  Mr.  Justice  Brewer  says:  "Elquity 
looks  at  the  substance,  and  not  at  the  form. 
That  the  coal  for  which  this  money  was  ad- 
vanced was  not  yet  mined,  but  remained  in 
the  ground  to  be  mined  and  delivered  from 
day  to  day,  as  required,  does  not  change  the 
transaction  into  one  of  an  ordinary  inde- 
pendent loan  on  the  credit  of  the  coal  com- 
pany or  upon  express  mortgage  security.  It 
Implies  a  purpose  that  the  coal  as  mined 
should  be  delivered,  and  is  from  an  equitable 
standpoint  to  be  considered  as  a  pledge  of 
the  unmined  coal  to  the  extent  of  the  ad- 
vancement The  equitable  rights  of  the  par- 
ties were  not  changed  by  the  commencement 
of  bankruptcy  proceedings.  All  obligations 
of  a  legal  and  equitable  nature  remained  un- 
disturbed thereby.  If  there  had  been  no 
bankruptcy  proceedings,  the  coal  as  mined 
was,  according  to  the  understanding  of  the 
parties,  to  be  delivered  as  already  paid  for 
by  the  advancement."  In  the  case  of  Hau- 
selt  v.  Harrison,  105  U.  S.  401,  26  I*  Ed. 
1075,  the  creditor  had  advanced  money  for 
the  purpose  of  purchasing  skins  to  be  tanned 
and  finished.  The  creditor  Claimed,  and  was 
given,  an  equitable  lien  by  reason  of  mak- 
ing the  advances  under  the  agreement  The 
discussion  by  Mr.  Justice  Matthews  is  quite 
applicable  to  the  case  at  bar,  as  is  also  the 
opinion  of  the  court  by  Mr.  Justice  White  in 
Walker  v.  Brown,  165  D.  S.  654,  17  Sup.  Ct 
453,  41  L.  Ed.  865.  Burd(m  Sugar  Ref.  Co. 
V.  Payne,  167  U.  S.  127,  17  Sup.  Ct  754,  42 
L.  Ed.  105 ;  Carr  v.  HamUton,  120  U.  S.  252, 
9  Sup.  Ct  296,  32  L.  Ed.  669 ;  Bank  v.  Yard- 
ley,  165  D.  8.  634,  17  Sup.  Ct  439,  41  L.  Ed. 
855. 

While  I  have  discussed  the  doctrine  of 
equitable  liens,  equitable  rights,  and  equita- 
ble mortgages,  and  have  used  those  terms, 
it  is  for  the  purpose  of  showing  how  equity 
will  look  at  the  substance  of  any  transaction 
and  compel  the  appropriation  of  property  in 
accordance  with  the  agreement  of  parties.  I 
do  not  wish  to  be  understood,  however,  as 
conceding  that  the  contract  in  this  case 
creates  technically  a  mortgage  or  a  coudf- 
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tional  sale  within  the  purview  of  our  regis- 
tration laws.  In  my  opinion  the  contract  Is 
in  the  nature  of  an  equitable  assignment  and 
appropriation  of  the  property  to  the  payment 
of  the  advances.  It  comes  within  the  prin- 
ciple clearly  expressed  by  Mr.  Justice  Hoke 
In  Godwin  v.  Bank,  145  N.  C.  330.  59  S.  D. 
158  (17  L.  H.  A.  [N.  S.]  935),  in  these  words: 
"This  case  presents  no  executory  agreement 
to  make  a  pledge  of  personal  property  as  se- 
curity for  a  past  indebtedness,  nor  is  it  an 
executory  agreement  to  give  a  chattel  mort- 
gage or  other  Hen  which  requires  registra- 
tion either  by  state  law  or  the  bankruptcy 
act  But,  as  we  have  endeavored  to  show,  it 
Is  a  present  equitable  assignment  for  a  cash 
consideration  of  the  bonds,  etc."  I  concur 
in  the  conclusion  reached  by  Mr.  Justice 
Manning  in  hia  dissenting  opinion  in  this 
case  (152  N.  C.  648,  68  S.  B.  142),  that  the 
principle  settled  in  Brem  v.  Lockhart,  93  N. 
C.  191,  has  no  application  here,  as  in  that 
case  the  contract  in  writing  was  conceded  to 
constitute  a  conditional  sale  requiring  reg- 
istration. 

Conceding  for  sake  of  argument,  however, 
that  the  contract  under  consideration  par- 
takes of  the  nature  of  a  mortgage,  a  lien,  or 
pledge,  the  findings  show  that  the  interplead- 
er took  actual  possession  and  asserted  Its 
claim  on  January  14  and  15,  1907,  some  two 
weeks  before  creditors  sought  to  subject  the 
property  and  had  a  receiver  appointed,  or 
any  rights  attached.  Where  property  is 
pledged,  the  delivery  need  not  be  made  con- 
temporaneously with  the  pledge,  and,  if  made 
thereafter.  It  relates  back  to  the  date  when 
the  contract  or  pledge  was  made.  Cbem.  Co. 
V.  McNair,  139  N.  C.  320,  51  S.  a  949; 
Tomllnson  v.  Bank,  146  Fed.  824,  76  C.  a  A. 
400;  Mills  V.  Virginia  Co.,  164  Fed.  168,  90 
0.  0.  A.  154,  21  li.  B.  A.  (N.  S.)  901.  Coble 
in  his  testimony  states  that  Vanght  assumed 
control  of  the  goods  and  turned  them  over 
to  him,  and  that  thereafter  he  maintained 
control,  and  that  he  thereafter  assembled  the 
goods,  which  were  theretofore  some  in  the 
different  parts  of  the  mill  and  the  greater 
part  in  the  warehouse.  This  is  in  accord- 
ance with  the  findings  of  the  referee.  This 
constitutes  an  assertion  of  control  and  a 
taking  of  possession,  and  reduced  the  pledge 
to  the  possession  of  the  pledgee  before  the 
rights  of  creditors  attached.  The  Supreme 
Court  of  Massachusetts  hold  that  goods  In 
process  of  manufacture,  but  left  In  the  ware- 
house of  the  manufacturer,  and  nominally 
placed  in  the  custody  of  one  of  his  employes 
as  agent  for  pledgee,  is  sufficient  Sumner  v. 
Hamlet,  12  Pick.  (Mass.)  76. 

While  there  is  no  finding  in  respect  to 
Coble's  status,  the  undisputed  evidence  shows 
that  he  had  been  recently  an  employ^  of  the 
Vermont  Mills,  but  was  not  at  the  time  in 
its  employ,  but  had  been  employed  by  Cone 
to  take  charge  of  the  Southern  Cotton  Mills. 


onie  fact  that  Garrison,  the  president  of  the 
corporation,  was  present  and  did  not  af- 
firmatively give  his  assent,  is  immaterial. 
The  right  to  take  possession  upon  the  part  of 
the  Interpleader  being  established,  it  had  a 
right  to  assert  it  even  against  Garrison's 
protest  much  less  his  mere  silence.  That  the 
defendant  corporation  had  appropriated  and 
dedicated  all  these  goods  to  the  payment  of 
the  advances  Is  manifest  from  section  4  of 
the  contract.  The  money  was  not  advanced 
upon  the  credit  of  the  corporation,  but  prac- 
tically in  partial  payment  for  the  goods, 
which  were  to  be  insured  in  the  interplead- 
er's name.  They  were  to  be  marked  and  bill- 
ed to  it  and  stored  as  its  property  and  the 
invoices  for  the  goods  had  been  sent  to  inter- 
pleader before  Vaught  arrived  at  the  mills. 
Equity  considers  these  things  as  done.  Un- 
der such  conditions,  the  right  of  the  receiv- 
er is  no  greater  than  that  of  the  Insolvent 
corporation.  Thompson  v.  Fairbanks,  196  U. 
S.  516,  25  Sup.  Ct  306,  49  L.  Ed.  577 ;  1  Pom. 
Eq.  §  155 ;  Godwin  v.  Bank,  supra. 

In  conclusion  I  will  state  that  I  assume 
my  full  share  of  responsibility  for  the  for- 
mer decision  in  this  case,  and  I  am  glad  to 
have  the  opportunity  to  aid  in  correcting  the 
error  which,  I  am  now  convinced,  was  made. 
For  the  reasons  given,  the  court  is  of  opin- 
ion and  adjudges  that  the  interpleader,  the 
Cone  Elxport  &  Commission  Company,  is  en- 
titled under  the  terms  of  the  contract  to  the 
$4,579.33  in  its  possession  as  the  proceeds  of 
sale  of  the  goods;  the  same  to  be  credited 
upon  Its  debt  of  $13,387.92  against  the  Ver- 
mont Mills  allowed  in  paragraph  4  of  the 
decree.  That  part  of  the  decree  of  the  su- 
perior court  embraced  in  paragraph  3,  which 
adjudges  "that  the  claimant  account  for  and 
pay  over  to  the  receiver  the  sum  of  $4,579.- 
33,"  is  reversed. 

The  receiver  will  be  taxed  with  all  the 
costs  of  this  court  Petition  to  rdiear  al- 
lowed. 


(U4  N.  C.  71) 
BAILEY  T.  MEADOWS  CO.  et  al. 

(Snprone  Court  of  North  Carolina.     Dee.  20, 
1910.) 

1.  Masteb  and  Servawt  (K  101,  102*)— Mas- 
tor's  Liability  fob  Injuries  to  Servant 
^IN  Qenebal. 

It  is  the  duty  of  the  master  to  furnish  the 
servant  with  proper  appliances  for  dangerous 
work,  if  there  be  any  such  in  general  use.  but 
the  master  is  not  obliged  to  adopt  the  latest 
appliance  before  it  comes  into  general  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  181-184;  Dec  Dig.  H 
101,  102.*) 

2.  Master  ano  Servant  (S  286*)— Master's 
LiABiLiTT  fob  Injuries  to  Servant — Safe 
Appliances  —  Evidence  —  Question  fob 
Jury. 

Elvldence  held  sufficient  to  go  to  the  Jury 
on   the    issue  whether  an   improved   appliance 
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waa  In  general  nae  and  the  master  negligent  in 
not  supplying  it  to  liis  lervants. 

[Hid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  286.*] 

On  petition  for  rehearing.    Petition  grant- 
ed, and  Judgment  of  lower  court  affirmed 
For  former  opinion,  see  68  S.  B.  11. 

BROWN,  J.  When  this  cause  was  consid- 
ered at  last  term,  we  held  that  upon  the  evi- 
dence no  liability  attached  to  either  defend- 
ant for  the  reasons  stated  In  the  opinion. 
As  the  plaintiff  was  not  the  employe  of  the 
railroad  company,  whose  road  was  In  course 
of  constructiou  by  Meadows  &  Co.,  contrac- 
tors, we  see  no  reason  to  reverse  our  Judg- 
ment of  last  term  as  to  the  defendant,  the 
Carolina,  CUnchfleld  &  Ohio  Railway  Com- 
pany. 

But  onr  attention  has  been  called  upon  the 
rehearing  to  evidence  tending  to  prove  that 
Meadows  &  Co.  failed  to  furnish  the  proper 
Implements  for  handling  the  large  steel  rails, 
and  that  such  failure  was  the  proximate 
cause  of  the  injury.  Although  that  point  Is 
not  discussed  in  the  opinion,  it  was  con- 
sidered by  the  court,  and  we  then  thought 
that  there  was  not  sufficient  evidence  that 
there  were  such  implements  In  general  use. 
Upon  a  review  of  the  record,  and  consider- 
ing the  evidence  now  more  specifically  point- 
ed out,  we  are  of  opinion  that  there  was  suf- 
ficient evidence  to  go  to  the  Jury  upon  that 
feature  of  the  case.  That  it  Is  the  duty  of 
the  master  to  fnmish  the  servant  proper  ap- 
pliances to  do  dangerous  work.  If  there  are 
such  in  general  use  is  well  settled.  Orr  v. 
Telegraph  Co.,  130  N.  O.  627,  41  S.  E.  880. 
This  negligence  of  the  master  "consists  in  his 
failure  to  adopt  and  use  all  approved  appli- 
ances which  are  In  general  use  and  necessary 
to  the  safety  of  the  employes  In  the  per- 
formance of  their  duties."  Marks  v.  Cotton 
M1U8,  135  N.  O.  290,  47  S.  E.  432.  The  master 
is  not  required  to  adopt  every  new  appli- 
ance as  soon  as  it  Is  known. 

It  ia  now  claimed  that  there  is  evidence 
sufSclent  to  go  to  the  Jury  that  there  were 
tongs  used  for  the  purpose  of  handling  such 
rails,  and  which,  if  furnished  by  Meadows 
Co.  on  the  occasion  plaintiff's  hands  and 
fingers  were  mashed,  would  have  prevented 
the  injury.  Upon  a  more  careful  examina- 
tion and  consideration  of  the  evidence  we 
are  now  of  that  opinion.  The  witness  Mc- 
GaiUard  testified  that  he  had  seen  rails  load- 
ed on  cars  and  had  worked  in  constructing 
railroads ;  that  "we  laid  the  rails  on  the  car 
first  like  this  boy  told  you,  and  then  we  had 
tongs  to  place  them  with" ;  that  he  had  seen 
such  tongs  in  use  on  the  Southern  Railway, 
the  Tennessee  Central,  and  the  Harriman. 

It  is  in  evidence  that  the  plaintiff  was 
hurt  after  the  rails  were  loaded  on  the  car 
and  in  turning  a  rail  so  as  to  place  it  in 
proper  position,  and  it  is  fair  Inference  that, 


had  he  been  supplied  with  the  tongs  referred 
to,  plaintiff  would  not  have  been  hurt  It 
Is  not  necessary  that  the  plaintiff  should 
prove  that  such  tongs  are  used  on  every  rail- 
road, but  the  fact  that  they  are  In  use  on 
three  railway  systems  Is  sufficient  evidence 
to  Justify  a  Jury  in  finding  that  they  were  In 
general  use. 

The  petition  Is  allowed  as  to  the  defendant 
the  Meadows  Company  and  dismissed  as  to 
the  Carolina,  CUnchfleld  &  Ohio  Railway. 
As  to  the  Meadows  Company,  the  Judgment 
of  the  superior  court  is  affirmed.  Let  all 
the  costs  of  this  court  as  well  as  of  the  su- 
perior court  tie  taxed  against  the  defendant 
Meadows  Company. 


(154  N.  C.  7«) 

WEAVER  POWER  CO.  t.  ELK  MOUNTAIN 

MILL  CO. 

Appeal  of  STEWART. 

(Supreme  Court  of  North  Carolina.     Dee.  20, 
1910.) 

1.  CoBPORATiONS  (S  566*)  —  Stockholders  — 
Pbbfkbrbd  Stock  —  Uiqbts  as  Cbeditobs 
or  Corporation. 

A  preferred  stockholder  of  a  ooiiMratioo 
is  not  a  creditor  of  the  corporation,  and  most 
be  confined  to  his  rights  as  a  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2286;    Dec.  Dig.  S  566.»1 

2.  Corporations  (S  94*)  —  Capital— Naiubb 
OF  Property  and  Shares. 

Stock  of  a  coiporation  is  capital,  and  the 
stock  certificate  only  evidences  that  the  holder 
has  invested  his  means  as  a  part  of  the  cap- 
ItaL 

[E^.  Note.— For  'other  cases,  see  Corporations, 
Cent  Dig.  S  435;   Dec.  Dig.  §  94.*] 

8.  Corporations  (|  67*)  —  Stockholders  — 

Withdrawal. 

No  part  of  capital  stock  can  be  withdrawn 
for  the  purpose  of  reimbursing  the  principal  of 
the  capital  stock  until  the  debts  of  the  cor- 
poration are  paid. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  181-183 ;   Dec.  Dig.  i  67.*] 

4u  Corporations  (8  65*)  —  Stockholders  — 

Rights  as  Cbeditobs. 
A  Btockholder  in  a  corporation  is  a  cred- 
itor of  the  corporation  to  the  extent  of  his  con- 
^bution  to  the  capital  stock,  and  in  that  sense 
the  capital  stock  is  a  liability  of  the  corpora- 
tion. 

lEA.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Sf  165-171;    Dec  Dig.  {  65.*] 

5.  Corporations  ($  566*)  —  Stockholders — 
Preferred  Stock— "Shall  Be  a  Prefer- 
red Lien  on  the  Assets  or  the  Company." 

The  provision  in  a  certificate  of  preferred 
stock  that  it  "shall  be  a  preferred  lieu  on  the 
assets  of  the  company,"  where  the  entire  lan- 
guage of  the  certificate  shows  no  intention  to 
place  the  stockholder  in  a  position  of  a  cred- 
itor, only  gives  a  preferred  lien  on  the  assets 
of  the  corporation,  when  in  liquidation  over 
the   common   stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  2286;    Dec.  Dig.  i  56&*] 

Appeal    from    Superior    Court,    Buncombe 
County;  Counclil,  Judge. 
Action    by    the    Weaver   Power    Company 
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against  the  Elk  Mountain  Mill  Company,  an 
insolvent  corporation,  In  which  Mary  A. 
Stewart  petitioned  to  have  a  certificate  of 
stock  declared  a  debt  against  the  Insolvent 
corporation.  From  a  judgment  sustaining  a 
demurrer  to  the  petition,  petitioner  appeals. 
Judgment  affirmed. 

This  is  a  petition  in  the  cause  (a  proceed- 
ing commenced  for  the  purpose  of  winding 
up  the  affairs  of  the  Elk  Mountain  Com- 
pany, an  insolvent  corpoi'atlon)  filed  by  Mary 
A.  Stewart  to  have  certain  certificates  set  out 
in  the  record  declared  a  debt  against  the 
corporation,  to  the  end  that  she  may  share 
pro  rata  with  creditors  in  its  assets. 

J.  D.  Murphy,  for  appellant  Bourne, 
Parker  &  Morrison,  for  appellee 

BROWN,  J.  The  certificates  set  out  in  the 
record  are  substantially  in  the  usual  form 
for  preferred  shares  of  stock  in  a  corpora- 
tion, Issued  by  authority  of  our  statute, 
Revlsal  1905,  §  1159,  which  authorizes  cor- 
porations to  issue  two  or  more  kinds  of  stock 
of  such  classes,  with  such  designations,  pref- 
erences, and  voting  powers,  or  restrictions  or 
qualifications  thereof,  as  shall  be  presented 
by  those  holding  two-thirds  of  the  capital 
stock  outstanding. 

At  one  time  it  was  a  matter  of  discussion 
as  to  whether  a  preferred  stockholder  had 
any  rights  as  a  creditor  of  the  corporation, 
or  could  properly  be  classified  as  such.  But 
the  law  Is  now  clearly  settled  and  beyond  dis- 
pute that  a  preferred  stockholder  is  not  a 
creditor,  and  must  be  confined  to  bis  rights 
as  a  stockholder.  Cook  on  Corp.  (6th  Ed.) 
S  217,  where  the  cases  are  fully  collected  in 
the  notes.  Field  v.  Lamson,  162  Mass.  388, 
38  N.  EI  1126,  27  Ia  R.  A.  136,  and  notes; 
Warren  v.  King,  108  U.  S.  389,  2  Sup.  Ct 
789,  27  Ll  Ed.  769 ;  2  Thompson  on  Corp.  §§ 
2278  et  seq. ;  1  Macfaen  on  Modem  Corp.  §§ 
540  to  548. 

The  difference  between  a  creditor  and  a 
preferred  stockholder  is  well  stated  by  Judge 
Lurton,  now  of  the  U.  S.  Supreme  Court,  in 
Hamlin  v.  R.  B.,  78  Fed.  604,  2*  O.  C.  1. 
271,  36  L.  R.  A.  826:  "There  is  a  wide  differ- 
ence," says  the  learned  Judge,  "between  the 
relation  of  a  creditor  and  a  stockholder  to 
the  corporate  property.  One  cannot  well  be  a 
creditor,  as  respects  creditors  proper,  and  a 
stockholder  by  virtue  of  a  certificate  evidenc- 
ing bis  contribution  to  the  capital  of  the  cor- 
poration. Stock  is  capital,  and  a  stock  cer- 
tificate but  evidences  that  the  holder  has  ven- 
tured his  means  as  a  part  of  the  capital.  It 
is  a  fixed  characteristic  of  capital  stock  that 
no  part  of  it  can  be  withdrawn  for  the  pur- 
pose of  reimbursing  the  principal  of  the  cap- 
ital stock  until  the  debts  of  the  corporation 
are  paid.  These  principles  are  elementary. 
Warren  v.  King,  108  U.  S.  389,  2  Sup.  Ct. 
789.  27  L.  Ed.  769;  Cook,  Stock,  Stockh.  & 
Corp.  Law  (3d  Ed.)  {  271.     The  chance  of 


gain  throws  on  the  stockholder,  as  respects 
creditors,  the  entire  risk  of  the  loss  of  bis 
contribution  to  capital.  He  cannot  be  Iwtb 
a  creditor  and  debtor  by  virtue  of  his  owner- 
ship of  stock.  If  the  purpose  in  providing  for 
these  peculiar  shares  was  to  arrange  matters 
so  that,  under  any  circumstances,  a  part  of 
the  principal  of  the  stock  might  be  with- 
drawn before  the  full  discharge  of  all  cor- 
porate debts,  the  device  would  be  contrary 
to  the  nature  of  capital  stock,  opposed  to 
public  policy,  and  void  as  to  creditors  af- 
fected thereby.  Cook,  Stock,  Stockh.  &  Corp. 
Law  (2d  Ed.)  271;  Chaffee  v.  Railroad  Co., 
55  Vt  110;  McCutcheon  v.  Capsule  Co.,  71 
Fed.  787,  19  C.  C.  A-  108-115,  81  L.  R.  A. 
415;  Morrow  t.  Steel  Co.,  87  Tenn.  262,  10 
S.  W.  495,  3  li.  R.  A.  87,  10  Am.  St.  Rep. 
658.  If  that  was  the  purpose  of  this  ar- 
rangement, most  doubtful  language  was  em- 
ployed. There  is  a  sense  in  which  every 
shareholder  is  a  creditor  of  the  corporation 
to  the  extent  of  his  contribution  to  the  cap- 
ital stock.  In  that  sense  every  corporation 
includes  its  capital  stock  among  its  liabili- 
ties. But  that  creditor  relation  Is  oue  which 
exists  only  between,  the  corporation  and  Its 
shareholders.  It  is  a  linblUty  which  Is  post- 
poned to  every  other  liability,  and  no  part  of 
the  capital  stock  can  be  lawfully  returned 
to  the  stockholders  until  all  debts  are  paid 
or  provided  for.  The  violation  of  this  well- 
understood  principle  Is  a  breach  of  trust,  and 
a  creditor  affected  thereby  may  pursue  the 
stockholders  and  recover,  as  for  an  unlaw- 
ful diversion  of  assets." 

It  is  true  that  In  the  petitioner's  certifi- 
cates of  stock  it  is  provided  that  they  "shall 
be  a  preferred  lien  on  the  assets  of  the  com- 
pany." But  those  words  are  to  be  construed 
along  with  the  entire  instrument,  and  it  is 
manifest  from  the  whole  paper  that  the  cor- 
poration never  Intended  to  place  the  petition- 
er In  the  position  of  a  creditor,  but  only  to 
give  her  and  like  stockholders  a  preferred 
lien  on  the  assets  of  the  corporation,  when 
in  liquidation,  over  the  common  stockholders. 

The  Judgment  of  the  superior  court  la  af- 
firmed. 

0S4  N.  c.  81) 

WITHERELL  v.  MURPHY  et  al. 

(Supreme  Court  of  North  Carolina.     Dee.  20, 
1910.) 

1.  ACKNOWLEDGMEWT     (J     5*)  —  VENDOR     AWD 
PURCHASEK   (S   231*)— VaLIDITT   AS   AoAIWST 

Cbsditobs  and  Purchasers. 

A  deed  must  be  proved  as  prescribed  by  the 
statute,  before  it  may  be  reoorded,  and  unless  a 
deed  has  been  duly  proved,  its  registration  is 
ineffectual  to  pass  title  as  against  subsequent 
creditors  of,  and  purchasers  from,  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Dec.  Dig.  5  5;*  Vendor  and  Purchaser, 
Dec.  Dig.  i  231.»] 

2.  Mortgaoes   (i   174*)  —  Record— Necessitt 
as  Against  Creditors  and  Purchasers. 

Registration  of  a  deed  of  trust  to  secure 
a  debt  is   necessary  to  give  validity  to   it   aa 
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against  creditors  of,   or  pnrchaserg ,  from,'  the 
grantor. 

[Ed.  Note.— For  other  caaes,  see  Mortgages, 
Cent.  Dig.  S  413 ;    Dec  Dig.  {  174.*] 

3.  COBPOBATIOHS  (J  444*)    :-   DEEDS  —  EXECU- 
TION. 

Revisal   1905,   §   1005,   proTiding  that   the 

grescribed  forms  of  probate  for  deeds  executed 
7  a  corporation  shall  be  sufficient,  and  requir- 
ing in  the  prescribed  forms  proof  under  oath 
that  the  seal  affixed  to  a  deed  of  the  corpora- 
tion was  its  seal,  and  that  it  was  affixed  b;  an 
officer  thereof,  recognizes  the  doctrine  that 
where  a  corporate  act  must  be  executed  by  an 
instniment  under  seal,  and  the  corporation  has 
adopted  a  common  seal,  the  seal  does  not  prove 
itself,   but  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g  1781;  Dec.  Dig.  i  444.*] 

4.  ACKROWLITDOlfERT  (t  38*)— DEEDS  OF  COB- 
PORATIONS. 

Under  Revisal  1905,  f  1006,  prescribing 
forms  of  probate  for  deeds  of  corporations,  with- 
out excluding  other  forms  deemed  sufficient,  in 
order  to  make  the  probate  of  a  deed  of  a  cor- 
poration sufficient  it  must  appear  that  the  per- 
son making  the  acknowledgment  was  authorized 
to  execute  the  instrument  for  the  forporation ; 
that  he  was  known  or  proved  to  the  officer 
taking  the  acknowledgment  to  be  the  corporate 
official  he  represented  himself  to  be,  and  that  he 
adcnowledged  the  instrument  to  be  the  act  and 
deed  of  the  corporation,  though  an  acknowl- 
edgment that  the  deed  is  bis  act  and  deed  in- 
stead of  that  of  the  corporation  mar  be  suf- 
ficient. 

[Ed.  Note. — ^For  other  cases,  see  Acknowledge 
ment,  Cent.  Dig.  |  218;    Dec  Dig.  {  38.*] 

6.    ACKNOWLKDOUENT    (J   38*)— By   COBPOBATE 

Officers— SxjrFiciEwoY . 

A  deed  of  trust  of  a  corporation  is  not 
sufficiently  probated  to  authorize  its  registration 
where  the  corporation  officers  simply  acknowl- 
edge their  signatures,  withoiit  acknowledging 
the  deed  to  be  either  the  act  and  deed  of  the 
corporation,  or  the  act  and  deed  of  the  officers, 
and  where  there  is  no  proof  that  the  seal  af- 
fixed is  the  corjiorate  seal,  and  the  deed  passes 
no  title  as  against  subsequent  creditors  of  or 
purchasers  from  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  |  218;    Dec  Dig.  f  38. •! 

6.  Corporations  (J  560*)— Reobivers— Title 

— Statutes. 

Under  Sevisal  1905,  f  1224,  providing  that 
all  the  property  of  an  insolvent  corporation 
shall,  on  the  appointment  of  a  receiver,  vest  in 
him  the  real  estate  of  an  insolvent  corporation, 
passes,  on  the  appointment  of  a  receiver,  to 
Jiim,  subject  to  prior  existing  liens  and  equities, 
but  where  a  prior  deed  of  trust  was  insufficient 
to  create  a  lien  as  against  creditors  and  pur- 
chasers because  insufficiently  probated,  the  re- 
ceiver took  the  property  freed  from  the  lien 
of  the  deed,  and  a  deed  by  the  receiver  made 
pursuant  to  orders  of  court  passed  the  title  free 
from  the  deed  of  trust 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2253;   Dec  Dig.  §  560.*] 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty; Council!,  Judge. 

Action  by  Allen  J.  Wltherell  against  Wil- 
liam Murphy  and  another.  Prom  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  was  an  action  brought  to  try  the  title 
to  certain  tracts  of  land  described  In  the 
complaint,    for   possession   thereof,   and   for 


the  annual  rental  value.  Tbe  defendant  dis- 
claimed any  title  to  or  Interest  in  tract  2  de- 
scribed In  the  complaint  The  questions  In- 
volved are  presented  upon  agreed  facts,  as 
follows: 

"It  Is  agreed  by  both  plaintiff  and  defend- 
ant?  that  they  hold  under  a  common  source, 
to  wit,  the  National  Graphite  Company.  The 
plaintiff's  first  chain  of  title  from  the  Na- 
tional Graphite  Company  Is  a  deed  of  trust 
from  the  National  Graphite  Company  to 
George  N.  Stone,  trustee,  dated  November, 
1903,  a  copy  of  which  la  hereto  attached  and 
marked  'Exhibit  A';  to  which  the  defendant 
In  apt  time  objected,  on  the  ground  that  the 
same  had  not  been  sufficiently  proven,  pro- 
bated, and  registered  in  the  county  of  Yan- 
cey. The  plaintiff  then  offered  a  deed  dated 
13th  day'  of  January,  1909,  from  George  N. 
Woodley,  successor  In  trust  of  Allen  J.  Wlthe- 
rell, the  plaintiff,  a  copy  of  which  is  hereto 
attached  and  marked  'Exhibit  B'  and  made 
a  part  of  the  facts  agreed.  No  other  adver- 
tisement or  notice  of  sale  was  made  other 
than  that  provided  for  In  the  deed  of  trust 
aforesaid,  and  recited  in  the  deed,  'Exhibit 
B.'  It  is  agreed  that  the  annual  rental  value 
of  the  lands  described  in  tbe  complaint,  other 
than  the  second  tract,  is  $50  per  year. 

"It  is  agreed:  That  the  trustee,  Woodley, 
is  a  nonresident  of  North  Carolina,  and  was 
such  at  the  time  of  the  advertisement  and 
sale  of  the  property  under  the  deed  of  trust 
That  the  defendant  claimed  title  by  virtue  ot 
and  offered  In  evidence,  the  following:  An 
action  instituted  in  tbe  circuit  court  of  the 
county  of  St  Joseph,  in  tbe  state  of  Indiana, 
between  the  stockholders  of  the  said  Nation- 
al Graphite  Company,  allef^ng  the  Insolvency 
of  the  said  company  and  various  other  mat- 
ters and  things,  and  praying  for  the  appoint- 
ment of  a  receiver  to  take  over  its  assets  and 
wind  np  Its  affairs.  That  William  A.  Ruth- 
erford was  duly  appointed  receiver  for  said 
corporation  by  said  circuit  court  of  St  Jo- 
seph county,  on  the  30th  day  of  June,  1905. 
That  thereafter  upon  the  petition  of  the  said 
William  A.  Rutherford,  filed  in  the  superior 
court  for  tbe  county  of  Yancey,  in  the  state 
of  North  Carolina,  the  said  William  A.  Ruth- 
erford was  duly  appointed  ancillary  receiv- 
er for  said  court,  and  directed  to  take  into 
his  control  all  the  assets  of  the  said  company 
within  the  state  of  North  Carolina,  and  to 
hold  and  dispose  of  the  same,  subject  to  the 
order  of  the  said  superior  court  for  Yancey 
county.  That  the  said  Rutherford  thereafter 
resigned  as  such  receiver,  and  It  being  made 
to  appear  to  the  said  superior  court  of  Yan- 
cey county  that  one  A.  D.  Harris  had  been 
appointed  In  his  stead  by  said  circuit  court 
for  the  county  of  St  Joseph,  state  of  Indiana, 
the  said  Harris  was,  on  the  26th  day  of  Jan- 
uary, 1906,  duly  appointed  receiver  for  tbe 
said  National  Graphite  Company  instead  of 
the  said  William  A.  Rutherford,  by  said  su- 
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perlor  court  for  the  county  of  Tancey,  and 
fully  qualified  as  sucb.  Said  receiver  there- 
after duly  reported  to  said  superior  court  for 
Yancey  county,  as  assets  of  said  National 
Graphite  Company  the  land  described  in  said 
deed  of  trust  marked  'Exhibit  A'  and  hereto 
attached,  other  than  that  part  thereof  herein- 
after described  in  the  deed  of  D.  M.  Hamp- 
ton to  George  W.  Moon.  That  said  receiver, 
at  the  September  term,  1906,  of  said  superior 
court  of  Yancey  county,  duly  reported  to  said 
court  outstanding  debts  and  liabilities  of 
said  National  Graphite  Company  as  follows: 
The  Indebtedness  secured  by  said  deed  in 
trust  hereto  attached  and  marked  'Exhibit 
A.'  Indebtedness  to  James  Murphy,  of  Yan- 
cey county,  N.  C,  for  work  and  labor  per- 
formed, $125,  and  the  judgments  next  here- 
inafter referred   to  and  set  out. 

"That  prior  to  the  appointment  of  said  re- 
ceiver a  Judgment  In  favor' of  one  D.  M. 
Hampton  against  said  National  Graphite 
Company  was  duly  rendered  in  the  superior 
court  of  Yancey  county,  and  duly  docketed 
In  said  county,  a  copy  of  which  said  Judg- 
ment and  the  complaint  on  which  it  was  ren- 
dered being  hereto  attached  and  marked  'EJx- 
hlbit  C.'  That  also,  prior  to  the  appointment 
of  said  receiver,  a  Judgment  In  favor  of  one 
W.  W.  Chapman  against  said  National 
Graphite  Company  was  duly  rendered  by 
said  superior  court  for  Yancey  county,  and 
duly  docketed  in  said  county,  a  copy  of  which 
said  Judgment  and  the  complaint  on  wtiich 
the  same  was  rendered  being  hereto  attached 
and  marked  'Eshibit  D.'  That  prior  to  the 
appointment  of  said  receiver  there  was  also 
duly  rendered  and  docketed  In  the  office  of 
the  clerk  of  the  superior  court  of  Yancey 
county,  in  the  case  of  J.  H.  Chapman  v.  The 
National  Graphite  Company,  a  Judgment,  a 
copy  of  which  is  hereto  attached  and  marked 
'Exhibit  E.'  That  said  Judgment  was  for 
services  of  the  plaintifT  rendered  to  said  com- 
pany as  night  watchman  over  its  property. 
That  thereafter,  by  order  of  the  said  superior 
court  of  the  county  of  Yancey,  a  copy  of 
which  said  order  is  hereto  attached  and 
marked  'Exhibit  F,'  said  receiver,  A.  D.  Har- 
ris, after  advertisement  as  provided  in  said 
order,  and  not  otherwise,  sold  the  land  de- 
scribed in  said  Elxhibit  A  other  than  those 
described  in  the  said  deed  of  D.  M.  Hamp- 
ton to  George  Moon  at  public  auction,  at  the 
courthouse  door  in  the  county  of  Yancey,  at 
which  sale  George  W.  Moon  became  the  last 
and  highest  bidder  for  said  lands,  at  the 
price  of  $3,055.  That  said  sale  was  there- 
after duly  confirmed  by  said  superior  court 
for  Yancey  county,  and  said  receiver  duly 
executed  and  delivered  to  said  Moon  a  deed 
in  fee  simple  for  the  land  hereinbefore  men- 
tioned, dated  October  30,  1907.  Said  report 
was  duly  filed  in  said  superior  court  for 
Yancey  county  on  the  5th  day  of  September, 
A.  D.  1907,  and  no  exceptions  or  objections 
having  been  made  thereto,  and  the  order  con- 
firming the  sale  duly  entered  at  the  Septem- 


ber term,  1907,  of  Yancey  sup^lor  court,  and 
that  the  said  deed  to  the  said  Moon  was  duly 
registered  in  the  county  of  Yancey  on  the  2d 
day  of  April,  A.  U  1910. 

"It  is  agreed  that  none  of  the  trustees 
mentioned  In  the  deed  of  trust  marked  'Ex- 
hibit A'  were  parties  to  the  suit  instituted  in 
the  circuit  court  of  St  Joseph  county,  in  the 
state  of  Indiana,  or  to  the  ancillary  proceed- 
ings in  the  superior  court  for  the  county  of 
Yancey,  and  it  did  not  appear  and  was  not 
shown  that  any  of  the  bondholders  were  par- 
ties to  said  suits  or  proceedings.  That  the 
moneys  received  by  said  receiver  at  the  sale 
of  said  lands  were  applied  under  the  orders 
of  the  said  superior  courf  for  the  county  of 
Yancey  to  the  discharge  and  payment  of  the 
indebtedness  of  the  said  company  in  this 
state,  including  the  Judgments  hereinbefore 
mentioned,  and  the  surplus  thereof,  under 
order  of  the  court  of  Yancey  county,  was 
forwarded  to  the  said  circuit  court  for  the 
county  of  St  Joseph.  It  is  agreed  that  two 
of  the  bondholders,  to  wit  Allen  J.  Witherell 
and  Fred.  W.  Maack,  did  not  receive  any 
portion  of  the  funds  arising  from  the  receiv- 
er's sale,  and  It  did  not  appear  as  to  whether 
or  not  any  other  bondholder  received  any 
portion  of  said  moneys  arising  from  said  sale 
by  the  receiver. 

"It  is  further  agreed  that  execution  duly 
issued  on  the  1st  day  of  May,  A.  D.  1905, 
prior  to  the  appointment  of  said  receiver,  on 
a  Judgment  in  favor  of  D.  M.  Hampton  here- 
inbefore mentioned,  a  copy  of  which  is  here- 
to attached  and  mailed  'Exhibit  C,'  and  that 
the  sheriff  of  Yancey  county  pursuant  there- 
to duly  levied  and  sold  all  of  that  part  of 
the  lands  described  In  Exhibit  A  other  than 
that  described  in  the  deed  hereinbefore  men- 
tioned, from  A.  D.  Harris,  receiver,  to  George 
W.  Moon,  and  that  the  defendant  George 
W.  Moon,  by  mesne  conveyances  duly  re- 
corded in  said  county  of  Yancey,  acquired 
such  title  in  said  lands  as  the  mirchaser  at 
said  execution  sale  acquired  tulreto.  The 
lands  herein  referred  to  being  that  portion 
of  the  land  in  dispute,  described  in  a  certain 
deed  from  D.  M.  Hampton  to  Geo.  W.  Moon. 
registered  in  the  oflUce  of  register  of  deeds 
of  the  county  of  Yancey,  in  Book  of  Deeds 
31,  at  page  495.  That  at  the  sale  made  by 
the  trustee,  pursuant  to  the  power  in  the 
deed  of 'trust  marked  'Exhibit  A,'  the  de- 
fendant Geo.  W.  Moon,  appeared  and  pub- 
licly announced  his  claim  to  said  land  and 
protested  against  the  sale  thereof.  That  all 
of  the  sales  and  conveyances  and  Judgments, 
under  which  the  defendants  claim,  were 
made,  executed,  delivered,  and  recorded  pri- 
or to  the  sale  and  conveyance  by  the  trustee, 
pursuant  to  the  power  contained  In  the  deed 
In  trust  marked  'Exhibit  A,'  except  the  deed 
of  A.  D.  Harris,  receiver  to  said  George  W. 
Moon,  which  was  executed  and  delivered  pri- 
or to  said  sale  and  conveyance,  but  not  re- 
corded until  afterward  and  subsequent  to 
the  31st  day  of  December,  1903." 
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The  deed  of  trust  referred  to  as  "Exhibit 
A"  was  objected  to  for  the  reason  that  its 
execution  had  not  been  properly  acknowledg- 
ed.   This  Is  as  follows : 

"In  witness  whereof,  the  National  Graph- 
ite Company  has  caused  these  presents  to 
be  sealed  with  its  corporate  seal  and  to  be 
signed  In  its  name  by  its  president,  and' at- 
tested by  its  secretary;  and  to  evidence  his 
acceptance  of  the  trust  hereby  created,  the 
said  party  of  the  second  part  has  hereunto 
fixed  his  hand  and  seal,  the  day  and  year 
first  above  written.  National  Graphite  Com- 
pany, by  Geo.  D.  Miles,  President  [Corpo- 
rate Seal,  containing  "National  Graphite 
Corporate  Seal,  South  Dakota."]  Attest:  J. 
E.  Norton,  Secretary. 

"Frank  E.  Bell,  Notary  Public. 

"I,  Frank  E.  Bell,  notary  public  within 
and  for  the  county  of  Cook  and  state  of  Il- 
linois, do  hereby  certify  the  above-named 
Geo.  D.  Miles,  president,  and  J.  B.  Norton, 
secretary,  to  me  known  to  be  president  and 
secretary  of  the  National  Graphite  Company, 
apipeared  before  me  and  duly  acknowledged 
the  above  to  be  their  signature,  this  2l8t  day 
of  December,  A.  D.  1903. 

"Frank  E.  Bell,  Notary  Public." 

The  clerk  of  the  court  of  Yancey  county 
made  the  following  order  of  registration: 
'7be  foregoing  certificate  of  Frank  E.  Bell, 
notary  public.  Cook  county.  111.,  with  seal 
attached,  is  adjudged  to  be  in  due  form  and 
according  to  law.  Therefore  let  the  same, 
wltb  this  certificate,  be  registered.  Witness 
my  hand  and  official  seal,  this  29th  day  of 
December,  1903." 

The  deed  was  filed  for  registration  on  De- 
cember 29th.  Upon  the  facts  agreed,  his 
honor  held  that  the  plaintlfr  was  not  enti- 
tled to  recover  and  gave  judgment  accord- 
ingly, from  which  be  appealed  to  this  court 

Hndglns,  Watson  &  Watson,  for  appellant 
J.  Bis  Ray,  Gardner  &  Gardner,  and  John  S. 
Adams,  for  appellees. 

MANNING,  J.  The  right  of  the  plaintiff 
to  recover  In  this  action  depends  entirely  up- 
on the  validity  of  the  deed  of  trust  under 
which  he  claims  titl&  If,  for  any  cause,  that 
deed  was  Ineffectual  to  pass  the  title  of  the 
property  described  therein  as  against  credi- 
tors or  purchasers,  then  he  must  fall  In  this 
action,  and  the  judgment  rendered  by  his 
honor  at  the  trial  in  the  superior  court  must 
be  affirmed.  It  is  well  and  thoroughly  set- 
tled by  repeated  decisions  of  this  court  that 
"untU  a  deed  is  proved  in  the  manner  pre- 
scribed by  statute,  the  public  register  has  no 
authority  to  put  it  on  his  book;  the  probate 
Is  his  warrant,  and'  bis  only  warrant,  for 
doing  so."  And  unless  the  deed  has  been 
duly  proved,  the  registration  Is  Ineffectual  to 
p&ea  the  title  as  against  creditors  and  pur- 
chasers. Duke  V.  Markham,  105  N.  C.  131, 
10  S.  B.  1017,  18  Am.  St  Rep.  889,  and  cases 
cited  in  the  aimotated  report  Section  1005, 
Revlsal  1905,  provides  that  "the  following 


forms  of  probate  for  deeds  and  other  con- 
veyances executed  by  a  corporation,  shall  be 
deemed  sufficient,  but  shall  not  exclude  oth- 
er forms  of  probate  which  would  be  deemed 
sufficient  In  law,"  and  then  follows  four 
forms  for  the  probate  of  corporate  deeds. 
No  one  of  these  forms  was  followed,  even  In 
substance,  in  the  probate  of  the  deed  of  trust 
In  this  case.  Registration  was  necessary  to 
give  validity  to  the  deed  as  against  creditors 
or  purchasers.  Our  Inquiry,  therefore,  Is,  Is 
the  form  of  probate  sufficient  in  law?  An 
examination  of  the  statutory  form  of  probate 
prescribed  in  those  cases  in  which  the  cor- 
poration executing  the  Instrument  affixes  its 
common  seal  will  disclose  that  there  is  requir- 
ed proof  under  oath  that  the  seal  affixed  is 
the  common  seal  of  the  corporation,  and  that 
It  was  affixed  by  an  officer  of  the  corpora- 
tion. The  liOglslature  in  these  authorized 
forms  seemed,  to  regard  that  fact  essential  in 
each  form  of  probate  where  the  corporation 
had  adopted  a  common  seal.  It  seemed  to 
recognize  the  doctrine  that  where  a  corpo- 
rate act  must  be  executed  by  an  instrument 
under  seal,  and  the  corporation  had  adopted 
a  common  seal,  the  corporation  spoke 
through  and  by  its  seal,  and  that  the  seal 
did  not  prove  Itself.  The  reason  for  this  re- 
quirement was  thus  stated  by  the  court  of 
New  Jersey  in  an  early  case  (Den  v.  Vree- 
landt  [1800]  7  N.  J.  Law,  352,  11  Am.  Dec. 
55):  "On  the  contrary,  the  seals  of  private 
courts,  or  private  persons,  are  not  evidence 
of  themselves;  there  must  be  a  proof  of 
their  credibility.  It  cannot  be  presumed  that 
they  are  universally  known,  and  consequent- 
ly they  must  be  attested  by  the  oath  of  some 
one  acquainted  with  them."  This  reason,  so 
well  expressed,  has  lost  none  of  its  strength 
by  the  lapse  of  time. 

In  1  Enc.  L.  &  P.  063,  the  following  Is 
stated  as  essentially  required  to  make  the 
probate  sufficient :  "It  must  appear  from  the 
certificate,  when  read  in  connection  with  the 
deed,  that  the  person  making  the  acknowledg- 
ment was  authorized  to  execute  the  instru- 
ment for  the  corporation,  that  he  was  known, 
or  proved,  to  the  officer  to  be  the  corporate 
official  he  represented  himself  to  be,  and  that 
he  acknowledged  the  instrument  to  be  the 
act  and  deed  of  the  corporation,"  and  at 
page  964,  same  volume.  It  is  further  stated: 
"A  substantial  showing  of  the  requisite  facts 
is  all  that  is  required,  and,  where  the  in- 
strument purports  to  be  the  act  of  the  cor- 
poration, the  certificate  will  not  be  held  de- 
fective because  it  recites  that  the  person  who 
executed  It  in  behalf  of  and  under  author- 
ity from  the  corporation,  acknowledged  it 
to  be  'his'  act  and  deed  Instead  of  that  of 
the  corporation."  In  our  opinion,  this  au- 
thority states  the  requisites  of  a  valid  pro- 
bate of  a  corporate  deed  as  liberally  as  ought 
to  be  sanctioned;  any  further  extension 
would  be  easily  abused.  In  the  probate  of 
the  deed  of  trust  used  in  this  cose,  the  cor- 
porate officials  simply  acknowledge  their  sig- 


Digitized  by 


i^oogie 


■8' 


752 


69  SOUTHEASTERN  BBPORTEE. 


(N.a 


natures;  they  do  not  acknowledge  the  instru- 
ment  to  be  either  "the  act  and  deed  of  the 
corporation"  or  "his"  act  and  deed;  the  ac- 
knowledgment of  this  fact  Is  entirely  omit- 
ted, as  Is .  any  proof  that  the  seal  affixed  Is 
the  corporate  seal.  We  have  examined  all 
the  cases  which  we  could  discover  by  dili- 
gent search,  In  which  the  sufBcIency  of  the 
acknowledgment  of  a  corporate  deed  has 
been  presented,  and  we  have  been  able  to 
find  no  case  sustaining  a  probate  which  did 
not  contain  more  than  the -probate  attached 
to  the  deed  of  trust  in  this  case.  Bason  t. 
Mining  Co.,  90  N.  C.  417;  Heath  v.  Cotton 
Mlirs,  115  N.  C.  202,  20  S.  E.  369;  Shaffer  v. 
Hahn,  111  N.  C.  1,  15  S.  E.  1033;  Chicago, 
etc.,  R.  Co.  T.  Lewis,  53  Iowa,  101,  4  N.  W. 
842,  and  cases  cited,  note  11,  p.  965,  1  Enc. 
L.  &  P.  It  may  not  be  amiss  to  say  that  we 
think  the  time  has  well  come  when  the  Leg- 
islature can  with  propriety  and  safety,  strike 
out  in  section  1005,  Rerisal  1905,  the  words, 
"but  shall  not  exclude  other  forms  of  pro- 
bate which  would  be  deemed  sufficient  in 
law."  and  thus  prescribe  statutory  forms  of 
probate  of  corporate  deeds.  Doubt  and  un- 
certainty would  be  removed,  and  as  corpora- 
tions have  entered  so  largely  into  the  busi- 
ness of  our  people,  they  have  become  famil- 
iar with  the  forms  to  be  followed  to  give 
validity  to  corporate  deeds.  After  a  careful 
examination  of  the  authorities,  we  are  con- 
strained to  bold  that  the  deed  of  trust,  under 
which  the  plaintifT  claims,  was  not  sufficient- 
ly proven  to  authorize  its  registration,  and 
therefore  it  must  necessarily  follow  that  the 
deed  passed  no  title  and  created  no  lien  up- 
on the  property  therein  described  as  against 
creditors  or  purchasers.  It  is  declared  by 
section  1224,  Revisal  1905,  that  "all  the  real 
and  personal  property  of  an  insolvent  cor- 
poration, wheresoever  situated,  and  all  of  its 
franchises,  rights,  privileges  and  eCFects  shall, 
upon  the  appointment  of  a  receiver,  forth- 
with vest  in  him,  and  the  corporation  shall 
be  divested  of  the  title  thereto."  But  it  has 
been  held  by  this  court,  and  is  a  generally 
accepted  doctrine,  that  "the  appointment  of 
a  receiver  does  not  divest  the  property  of 
prior  existing  liens,"  but  the  court,  through 
its  receiver,  "receives  such  property  impress- 
ed with  all  existing  rights  and  equities,  and 
the  relative  rank  of  claims  and  standing  of 
liens  remains  unaffected  by  the  receivership." 
1  Pomeroy's  Equity  Jurisprudence,  {  155; 
Pelletler  v.  Lumber  Co.,  123  N.  C.  596,  31  S. 
E.  835,  68  Am.  St  Rep.  837;  Bank  v.  Bank, 
127  N.  C.  432,  37  S.  B.  461;  Fisher  v.  Baftk, 
132  N.  C.  769,  44  S.  E.  601;  Garrison  v.  Ver- 
mont Mills  (at  this  term)  152  N.  C.  643,  68 
S.  B.  142.  Upon  the  appointment  of  the  re- 
ceiver of  the  National  Graphite  Company  on 
the  ground  of  insolvency,  the  real  estate  of 
that  corporation  forthwith  vested  in  him,  and 
as  the  deed  of  trust,  under  which  the  plain- 
tiff claims,  was  Ineffectual  because  of  its  in- 


valid probate  to  divest  the  title  of  the  cor- 
poration or  create  a  lien  thereon,  as  against 
creditors  and  purchasers,  it  must  follow  that 
the  deed  of  the  receiver,  made  pursuant  to 
the  orders  of  the  court,  was  effective  to  pass 
the  title  of  the  property  of  the  corporation. 
Having  reached  this  conclusion,  it  Is  unnec- 
essary to  consider  the  other  questions  urged 
In  the  .argument  before  us.  Some  of  them 
have  been  considered  by  this  court  in  the  re- 
cent case  of  Clement  v.  King,  162  N.  0.  456, 
67  S.  E.  1023,  and  would  seem  to  be  decided 
In  that  case.  In  our  opinion,  therefore,  the 
judgment  of  Ills  honor  was  correct,  and  it  is 
affirmed. 

(lU  N.  c.  HO) 

MARLOWD  T.   BLAND. 

(Supreme  Court  of  North  Carolina.     Dec  20 
1910.) 

1.  Masteb  and  Servant  (S  302*)— Tobtb  or 
Sebvant— Mastkb's   Liability. 

The  test  of  whether  a  master  is  responsi- 
ble for  injuries  resulting  from  the  torts  of  his 
servant,  by  reason  of  the  exercise  of  the  latter's 
implied  authority,  depends  upon  whether  the 
acts  were  done  in  the  course  of  the  servant's 
employment  and  within  its  scope. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1217-1221;  Dec  Dig. 
!  302.*] 

2.  Masteb  and  Servant  (S  302*)— Torts  of 
Sebvant  —  Mabteb's  Liabilitt  —  Scope  or 

ElMPLOTMENT. 

Where  a  farm  hand  was  directed  merely  to 
cut  and  pile  certain  cornstalks,  but  he,  without 
being  directed  to  do  so,  set  fire  to  the  pile,  his 
employer  was  not  liable  for  damage  caused  by 
the  spreading  of  the  fire;  the  act  of  firing  the 
stalks  not  being  within  the  scope  of  the  laborer's 
employment,  so  as  to  make  the  rule  of  re- 
spondeat superior  applicable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  I'Jn-Vc^;  Dec  Dig.  i 
302.»] 

Appeal  from  Superior  Court,  Rutherford 
County;   J.  L.  Webb,  Judge. 

Action  by  Ellas  Marlowe  against  Drury 
Bland.  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

There  was  evidence  tending  to  show  that 
defendant  had  a  hired  man  named  Major 
Melton,  and  on  the  22d  of  March,  1907,  he  di- 
rected Melton  to  cut  and  pile  some  cornstalks 
in  a  four-acre  field  on  defendant's  place,  and 
after  giving  these  directions,  went  off  with 
a  load  of  lumber;  that  Melton  went  at  the 
work  he  was  given  to  do;  cut  and  plied  the 
stalks,  as  directed,  and  then  proceeded  to 
set  fire  to  them;  that  there  was  wind  blow- 
ing at  the  time  and  the  Sre,  having  been 
set  at  a  point  about  10  steps  from  the  woods, 
sparks  were  blown  by  the  wind  over  into 
the  woods  of  plaintiff,  causing  a  fire  and 
doing  two  or  three  hundred  dollars  of  dam- 
age. Major  Melton,  the  hired  man,  being 
examined  as  a  witness,  for  plaintiff,  among 
other  things  testified:  "Bland  sent  me  to  the 
field  to  cut  and  pile  the  stalks.    •    •    •" 


•For  oUier  cases  see  same  topic  and  seoUoq  NTIMBER  la  Dec.  Dig.  4b  Am.  Dig.  Key  No.Serlea  £  Rep'r  Indexes 
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On  his  cross-examination  the  witness  stat- 
ed: "The  wind  was  not  blowing  at  the  time 
I  piled  up  the  stalks.  I  did  not  tell  any  one 
I  was  going  to  burn  the  stalks;  I  just  set 
the  stalks  on  fire.  No  wind  when  I  set  fire 
to  the  stalks.  Defendant  didn't  tell  me  to 
set  them  afire.  I  Just  thought  while  I  was 
ont  there,  I  would  bum  them.  I  tried  to 
stop  the  fire  but  couldn't  He  turned  me  off 
because  I  set  the  fire  out"  Defendant  of- 
fered no  evidence.  At  the  dose  of  the  testi- 
mony, on  motion  duly  made,  there  was  Judg- 
ment of  nonsuit,  and  plaintiff  excepted  and 
appealed. 

.  McBrayer,  McBrayer  &  McRorie,  for  ap- 
pellant 

HOKB,  J.  (after  stating  the  facts  as 
above).  We  are  of  opinion  that  on  the  facts 
of  this  case,  the  Judgment  of  nonsuit  should 
be  affirmed. 

In  Sawyer  v.  E.  R.,  142  N.  G  1,  64  S.  B. 
793,  115  Am.  St  Rep.  716,  that  being  an  ac- 
tion for  slander  by  reason  of  certain  defama- 
tory words,  uttered  by  the  superintendent  ot 
the  road,  in  conversation  with  an  applicant 
for  employment  after  he  bad  told  such  ap- 
plicant that  the  company  did  not  wish  to 
employ  him,  it  was  held,  generally.  In  ref- 
erence to  the  maxim,  respondeat  superior: 
"•  •  •  (2)  Where  the  question  of  fixing 
Tesponslbillty  on  corporations  by  reason  of 
the  tortious  acts  of  their  servants  depends 
exclusively  upon  the  relationship  of  master 
and  servant  the  test  of  responsibility  is 
whether  the  Injury  was  committed  by  author- 
ity of  the  master,  expressly  conferred  or 
fairly  implied  from  the  nature  of  the  employ- 
ment or  the  duties  incident  to  it  (3)  Where 
the  act  is  not  clearly  within  the  scope  ot  the 
servant's  employment  or  incident  to  his  du- 
ties, but  there  is  evidence  tending  to  estab- 
lish that  fact,  the  question  may  be  properly 
referred  to  a  Jury  to  determine  whether  the 
tortious  act  was  authorized."  And  the  court 
in  the  opinion,  sustaining  a  judgment  of 
nonsuit  said:  "The  test  of  responsibility  es- 
tablished by  the  better  considered  authorities 
being,  'whether  the  injury  was  committed  by 
the  authority  of  the  master,  expressly  con- 
ferred or  fairly  implied  from  the  nature  of 
the  employment  or  the  duties  incident  to  it' 
When  such  anthority  Is  express,  the  matter 
Is  usually  free  from  difficulty;  but  the  au- 
thority may  be  Implied,  and  on  a  given  state 
of  facts,  admitted  or  established,  ifrequent- 
ly  is  conclusively  implied,  and  responsibility 
Imputed  as  a  matter  of  law,"  and  on  the 
same  subject  quotes  with  approval  from 
Wood  on  Master  and  Servant  i  279,  as  fol- 
lows: "The  question  usually  presented  is 
whether,  as  a  matter  of  fact  or  of  law,  the 
injury  was  received  under  such  circumstances 
that,  under  the  employment,  the  master  can 
be  said  to  have  authorized  the  act;  for  if  be 
did  not  either  in  fact  or  in  law,  he  cannot 
be  made  chargeable  for  Its  consequences  be- 
m  S.E:.— 48 


cause,  not  having  been  done  under  authority 
from  him,  express  or  Implied,  it  can  in  no 
sense,  be  said  to  be  his  act,  and  the  maxim 
previously  referred  to  does  not  apply.  The 
test  of  liability.  In  all  cases,  depends  upon 
the  question  whether  the  injury  was  com- 
mitted by  the  authority  of  the  master  ex- 
pressly conferred  or  fairly  implied  from  the 
nature  of  the  employment  and  the  duties  in- 
cident to  it"  And  further  (section  307): 
"The  simple  test  is  whether  they  were  acts 
within  the  scope  of  bis  employment;  not 
whether  they  were  done  while  prosecuting 
the  master's  business,  but  whether  they 
were  done  by  the  servant  in  furtherance 
thereof,  and  were  such'  as  may  fairly  be 
said  to  have  been  authorized  by  him.  By 
'authorized'  is  not  meant  authority  expressly 
conferred,  but  whether  the  act  was  such  as 
was  Incident  to  the  performance  of  the  du- 
ties intrusted  to  him  by  the  master,  even 
though  In  opposition  to  bis  express  and  pos- 
itive orders."  And  In  Roberts  v.  R.  R.,  143 
N.  C.  176-179,  55  S.  E.  509,  510,  8  L.  R.  .^ 
(N.  8.)  798,  being  an  action  against  a  rail- 
road company  for  an  assault  and  battery 
committed  by  one  employe  on  another,  the 
same  author  (section  288)  Is  quoted  as  fol- 
lows: "An  employer  who  leaves  to  an  em- 
ploye to  do  certain  acts  for  him  according 
to  the  employe's  judgment  and  discretion 
is  answerable  for  the  manner  or  occasion  of 
doing  it  provided,  it  la  done  bona  fide  and 
within  the  scope  of  the  servant's  express  or 
implied  authority,  and  not  from  mere  ca- 
price or  wantonness  and  wholly  outside  of 
the  duties  conferred  upon  blm." 

A  perusal  of  these  and  other  authorities 
on  the  subject  will  disclose  that  on  the  ques- 
tion of  responsibility  of  the  master,  by  rea- 
son of  implied  authority,  the  test  Is  wheth- 
er the  tortious  act  complained  of  was  com- 
mitted In  the  course  of  the  servant's  em- 
ployment and  within  its  scope.  Jackson  v. 
Telegraph  Co.,  139  N.  C.  347,  51  S.  E.  1015, 
70  L.  R.  A.  738;  Daniel  v.  R.  R.,  136  N. 
C.  517,  48  S.  E.  816,  67  L.  R.  A.  455;  26  Cyc. 
pp.  1528-1533;  Jaggard  on  Torts,  pp.  250- 
257.  In  the  citation  to  Cyc,  supra,  p.  1533, 
and  on  this  term,  "scope  of  employment," 
it  is  said:  "In  determining  whether  a  mas- 
ter Is  liable  for  the  torts  of  his  servants, 
the  most  difficult  question  Is  whether  the 
particular  act  or  omission  of  the  servant 
causing  the  injury  for  which  the  master  is 
sought  to  be  held  liable  was  committed  with- 
in the  scope  of  the  servant's  employment; 
and  this  question  is  in  mbst  cases  one  of 
fact  to  be  determined  by  the  Jury  from  the 
surrounding  facts  and  circumstances.  The 
terms,  'course  of  employment*  and  'scope  ot 
authority,'  are  not  susceptible  of  accurate 
definition.  What  acts  are  within  the  scope 
of  the  employment  can  be  determined  by  no 
fixed  rules;  the  authority  from  the  master 
generally  being  gatherable  from  the  sur- 
rounding circnmstances.  An  a,ct  is  within 
the  scope  ot  the  servant's  employment  where 
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necessary  to  accomplisb  the  purpose  of  Ills 
employment,  and  intended  for  that  purpose, 
although  in  excess  of  the.  powers  actually 
conferred  on  the  servant  by  the  master.  The 
purpose  of  the  act,  rather  than  its  method 
of  performance,  is  the  test  of  the  scope  of 
employment  But  the  act  cannot  be  said  to 
be  within  the  scope  of  the  employment  mere- 
ly because  done  with  intent  to  benefit  or 
serve  the  master;  not  merely  because  the 
injuries  complahied  of  would  not  have  been 
committed  without  the  facilities  afTorded  by 
the  servant's  relations  to  his  master,  nor  be- 
-cause  the  servant  supposed  that  he  possessed 
authority  to  do  the  act  in  question." 

A  correct  appll(!atlon  of  these  authorities 
and  the  principles  upon  which  they  rest  to 
the  facts  presented,  will  in  our  opinion  sus- 
tain action  of  the  lower  court  in  ordering  a 
nonsuit.  .  As  a  general  proposition  the  duty 
of  a  hired  man  is  to  do  what  he  is  told,  and 
In  this  instance  he  was  directed  to  do  a 
-definite,  specific  thing  Importing  no  menace 
^  any  one,  and  after  completing  the  work 
that  was  given  him  to  do,  he  goes  on  of  his 
own  motion  and  does  something  else — en- 
gages in  an  act  which  Is  not  infrequently  a 
source  of  danger  to  neighbors — and  does  it 
\knder  circumstances  amounting  to  a  negli- 
gent wrong  and  causing  substantial  pecuni- 
ary Injury.  Plaintiff  did  not  rely  on  the  in- 
ferences which  might  arise  from  the  fact 
that  his  neighbor's  hired  man  while  engaged 
hi  clearing  off  a  field,  on  a  windy  day,  set 
fire  to  a  pile  of  cornstalks  near  the  plaintifTs 
woodland,  from  which  it  might  be  reason- 
ably inferred  that  this  negligence  was  within 
the  scope  of  his  employment,  but  his  own 
proof  goes  further  and  shows  that  the  em- 
ploye had  no  orders  to  bum  these  stalks, 
nor  was  be  sent  with  general  directions  to 
•clear  off  the  field.  Involving  some  extent  of 
discretion  in  hla  method,  as  in  the  citation 
from  Wood,  approved  in  Robert's  Case,  su- 
pra; but  he  was  directed  to  do  this  spe- 
cific act,  and  the  course  and  scope  of  hts 
employment,  in  this  instance,  was  to  do  as  he 
was  told.  The  distinction,  we  think,  finds 
-support  in  the  cases  above  referred  to  in 
our  own  reports  of  Daniel  v.  R.  R.  and  Jack- 
son T.  Telegraph  Co.,  supra.  In  tiie  first  case 
recovery  was  denied  where  an  agent  In 
charge  of  prox)erty  of  the  principal,  having 
reason  to  believe  that  some  one  had  commit- 
ted a  theft,  without  being  ordercfl  to  do  so, 
caused  the  arrest  of  the  suspected  person, 
and  It  was  held  that  the  duty  of  caring  for 
the  property  did  not  extend  to  punishing 
one  who  bad  injured  or  stolen  it,  and  so 
the  act  was  beyond  the  scope  of  the  em- 
ployment In  Jackson's  Case,  an  employ^ 
of  a  telegraph  company  in  charge  of  hands 
who  were  placing  poles  for  a  new  line  caused 
the  arrest  and  imprisonment  of  an  obstruct- 
ing landowner,  with  the  view  and  purpose  of 
putting  him  out  of  the  way  until  they  could 
gc  through,  his  land.  There  was  no  direc- 
tions to  do  this  on  the  part  of  the  company. 


but  It  was  held  to  have  authorized  the  act 
because  done  In  the  course  and  scope  of  the 
employment 

There  are  numerous  authorities  which  ap- 
pear to  conflict  with  the  disposition  that 
we  make  of  the  present  appeal.  Many  of 
these,  however,  as  pointed  out  in  Sawyer's 
Case,  supra,  can  be  distinguished  and  con- 
sistently upheld  on  the  ground  that  the  facts 
Involved  a  breach  of  some  independent  duty 
that  the  employer  directly  owed  to  the  in- 
jured person,  and  do  not  depend  entirely 
on  the  relation  of  master  and  servant,  as 
in  case  of  injuries  received  by  passengers 
on  trains  or  In  depots  of  common  carriers 
or  customers  In  a  general  store.  They  are 
there  by  invitation  of  the  employer  and  a 
duty  exists  directly  between  the  parties. 
This  Is  the  view,  we  think,  that  the  case  of 
Redding  v.  R.  R.,  8  S.  O.  1,  16  Am.  Rep.  6S1, 
properly  presents.  True,  tiie  recovery  there 
was  sustained  in  a  very  learned  opinion  and 
made  to  rest  chiefly  on  the  ground  of  agency 
alone,  but  we  doubt  if,  on  the  facts  appear- 
ing In  that  case,  the  breach  of  duty  owing 
directly  from  the  employer  to  the  injured 
person  Is  not  the  stronger  position.  In  oth- 
er cases  responsibility  may  be  Imputed  and 
recovery  sustained  by  reason  of  Intrusting 
the  employe  with  dangerous  implements  and 
agencies,  as  In  Stewart's  Case,  146  N.  C.  47, 
59  S.  E.  645,  or  because  the  occupation  Is 
such  aa  to  not  unnaturally  Import  menace 
to  outsiders,  as  In  Hunter's  Case,  152  N.  C. 
682,  68  S.  B.  237,  a  principle  which  forbids 
that  the  employer  shall  be  excused  even  by 
the  interposition  of  an  Independent  contrac- 
tor. Again,  there  are  cases  where  the  act 
complained  of  was  done  in  furtherance  of 
the  work  that  the  employe  was  given  to 
do  and  in  the  course  of  its  performance,  as 
when  an  employe  or'  numbers  of  them  are 
sent  to  clear  off  a  new  ground  or  a  railroad 
right  of  way.  Here  the  employer  would  be 
responsible  for  negligent  acts  done  In  fur- 
therance of  the  work  and  during  Its  con- 
tinuance, though  the  precise  method  employ- 
ed at  the  time  might  be  against  the  express 
orders  of  the  employer.  The  act  comes  clear- 
ly within  the  scope  of  the  employment 
Wood  on  Master  and  Servant  puts  the  very 
case  In  section  285:  "So  a  master  was  held 
liable  for  the  acts  of  his  servants  employed 
to  clear  land  for  him  In  setting  fires  to  burn 
the  brush,  and  this,  even  when  the  fires  were 
built  against  his  orders."  And  Jackson  v. 
Telegraph  Co.,  supra,  and  Ward  v.  Young, 
42  Ark.  542,  illustrate  the  same  general  prin- 
ciple. But  where,  as  in  this  case,  a  hired 
man,  directed  to  do  a  definite,  specific  thing, 
entirely  harmless  In  Itself,  and  after  com- 
pleting this  goes  forward  without  Instruc- 
tions and  without  the  knowledge  of  employ- 
er and  does  something  else  which  Imports 
a  menace  to  outsiders,  thus  entirely  chang- 
ing the  character  of  the  work  he  was  given 
to  do  and  not  embraced  within  the  terms  or 
meaning  of  the  order,  this,  we  think,  c<n  In 
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no  Bense  be  considered  as  within  the  scope  of 
the  employment,  and  the  doctrine  of  re- 
spondeat superior  has  no  appUcatlnn. 

The  Judgment  of  nonsuit  will  be  affirmed. 

Affirmed. 

(IM  N.  C.  106) 

WILSON  T.  WILLS  et  al. 
(Supreme  Court  of  North  Carolina.    Dec.  20, 

1910.) 
Dkeds  (J  70*)-7-Vaijditt— BviDEWCE— Fbaud. 
Plaintiff  Joined  with  her  husband  in  a  deed, 
conveying  land  in  trust  to  secure  a  debt  of  her 
husband's  firm.  The  other  partners  and  their 
wives  also  executed  deeds  of  trust  of  different 
lands  to  secure  the  same  debt.  The  several 
tracts  were  sold  in  foreclosure  by  the  trustee 
to  the  firm  creditor,  and  by  the  creditor  con- 
veyed to  defendant,  one  of  the  partners,  who 
gave  deeds  of  trust  to  secure  the  purchase  mon- 
ey, whereupon  plaintiff  sued  to  have  the  deeds 
to  defendant  and  bis  deeds  of  trust  set  aside 
on  the  ground  of  fraud.  It  was  not  suggested 
that  the  original  trust  deeds  to  the  firm  cred- 
itor were  not  for  a  valid. debt  or  that  it  vjas 
paid,  or  that  the  foreclosure  was  not  conducted 
fairly  and' honestly,  or  that  the  sale  was  not 
made  after  due  advertisement  of  which  the 
plaintiff  had  knowledge.  EeU.  that  there  was 
no  fraud  on  the  part  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  t  7a»] 

Appeal  from  Saperior  Court,  Buncombe 
Connty;  Justice,  Judge. 

Action  by  Alice  Wilson  against  Rufua 
Wills  and  others  to  set  aside  deeds.  Judg- 
ment for  the  defendants,  and  the  plaintiff 
appeals.     Affirmed. 

Frank  Carter  and  H.  C.  Ohedester,  for 
appellant  Jones  &  Williams  and  J.  D.  Mur- 
phy, for  appellees. 

CLARK,  C.  J.  Eufns  Wills,  William  A. 
Greenlee,  and  George  W.  Wilson  were  part- 
ners in  business,  and  being  indebted  to  Slay- 
den-Fakes  &  Co.,  |1,100,  on  March  20,  1900, 
they  executed  to  B.  R.  Fakes  a  promissory 
note  due  one  year  after  date,  and  to  secure 
the  payment  thereof  the  said  partners  and 
their  wives  conveyed  certain  property  to  S. 
B.  Davis  by  deed  and  trust  The  partners 
were  not  tenants  in  common  of  the  lands 
conveyed,  but  the  different  tracts  belonged 
to  the  different  partn^s.  The  debt  not  be- 
ing paid,  the  lands  were  sold  April  23,  1903, 
by  the  trustee,  under  the  terms  of  the  deed  in 
trust  snd  Slayden-Fakes  &  Co.  became  the 
purchasers.  On  August  25,  1903,  they  con- 
veyed the  several  tracts  to  Catherine  Wills 
and  to  Rufus  Wills  and  to  M.  A.  Greenlee, 
taking  deed  of  trust  from  Wills  and  wife 
to  secure  the  purchase  money.  The  consider- 
ation expressed  in  these  deeds  of  trust  rep- 
resent the  $1,100  owing  from  the  three  part- 
ners Wills,  Greenlee,  and  Wilson,  to  Slay- 
den-Fakes &  Co. 

This  action  is  brought  to  set  aside  these 
deeds  and  deeds  of  trust  on  the  ground  of 
fraud  on  the  part  of  Greenlee  and  Wills, 
whom    the    plaintiff,    Alice    Wilson,    claims 


were  her  agents.  We  find  no  evidence  to 
show  fraud  on  the  part  of  Greenlee,  now  de- 
ceased, and  the  whole  contention  of  the' 
plaintiff  is  to  prove  fraud  on  the  part  of 
Rufus  Wills. 

It  is  not  contested  tbat  the  mortgage  for 
$1,100  was  for  a  valid  indebtedness,  tbat  it 
was  not  paid,  that  the  foreclosure  was  con- 
ducted fairly  and  honestly,  and  that  the 
sale  was  made  after  due  advertisement,  and 
without  any  irregularity  in  the  proceedings. 
The  purchaser  at  said  sale  obtained  a  good 
and  Indefeasible  title,  and  had  a  right  to 
convey  the  same  to  Rufus  Wills.  It  can 
make  no  difference  whether  the  plaintiff  had 
an  Inchoate  right  of  dower  or  whether  she 
bad  paid  a  part  of  the  purchase  money,  or 
all  of  it  She  bad  Joined  In  the  deed  of  trust 
of  March  20,  1900. 

We  think  his  honor  properly  sustained  a 
motion  to  nonsuit. 

There  is  no  proof  of  any  fraud,  actual  or 
constructive.  The  evidence  is  that  Alice  Wil- 
son knew  that  the  land  was  advertised  for 
sale.  She  was  so  told  by  one  who  bad  seen 
the  advertisement  in  the  newspaper,  and 
who  told  her  she  had  better  make  some  ar- 
rangement about  It  She  could  read  and 
could  have  gotten  the  paper  for  berself .  An- 
other witness  told  her  of  the  advertisement 
and  told  her  he  would  let  her  have  the  mon- 
ey, and  she  said  that  she  did  not  want  it; 
that  she  had  the  money.  Three  or  four  days 
after  the  sale  she  was  told  it  had  taken 
place.  Sbe  did  not  claim  that  she  had  not 
heard  of  it  but  said  the  sale  'was  a  fraud, 
and  she  was  going  to  see  a  lawyer  about  It. 
At  that  time  the  deeds  to  Greenlee  and  Wills 
had  not  been  executed  and  were  not  till  Au- 
gust 24,  19(@,  four  months  after  the  sale. 
In  July  Rufus  Wills  told  the  plaintiff  that 
Slayden-Fakes  &  Co.  had  bought  in  all  three 
homes  to  save  them,  and  that  all  that  was 
needed  was  for  them  to  go  and  pay  the  mon- 
ey and  get  back  the  land.  Though  she  said 
she  had  the  money,  she  made  no  effort  to 
do  this. 

The  plaintiff  claims  that  she  had  conver- 
sations with  Greenlee  and  Wills,  who  were 
acting  as  her  agents,  and  who  promised  to 
take  care  of  her.  That  she  told  Wilis  that 
sbe  had  money  to  save  her  land  and  she 
wanted  him  to  go  and  save  it  for  her,  and 
he  promised  to  do  it.  This  is  denied  by 
Wills.  If  the  plaintiff's  evidence  be  taken 
as  true,  she  furnished  no  money  to  Wills, 
and  there  was  nothing  to  raise  a  trust.  If 
a  promise  of  that  kind  was  made,  it  was 
without  consideration.  The  deed  from  the 
trustee  to  Slayden-Fakes  &  Co.  is  without 
impeachment  If  their  deed  to  Wills  was 
set  aside,  they  could  forthwith  make  a  new 
deed  to  Wills.  Besides  Wills  has  conveyed 
the  property  in  a  deed  of  trust  to  the  de- 
fendant Murphy,  whose  title  is  without  im- 
peachment. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4fc  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Upon  a  careful  examination  of  the  evi- 
dence, we  think  that  the  Judgment  of  non- 
suit should  be  affirmed. 


(lu  N.  c.  IS) 
THOMPSON  et   al.   t.   ORBBN   RIVEEt 
POWER  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1910.) 

1.  Tkttsts  (§  191*)— Limitation  on  Poweks 
OF  Tbustees. 

Where  owners  of  land  convey  It  to  trustees 
b^  a  deed  defining  a  scheme  for  managing  and 
disposing  of  it,  which  involves  the  appointment 
of  a  local  agent  to  make  leases  and  contracts 
of  sale,  and  a  superintending  agent  whose  ap- 
proval and  indorsement  of  any  conveyance  by 
the  trustees  is  declared  indispensable  to  its  va- 
lidity, such  requirement  as  to  approval  and  in- 
dorsement is  not  only  a  valid  limitation  on  the 
powers  of  the  trustees  to  convey,  but  also  lim- 
its the  power  of  the  local  agent  to  make  a  con- 
tract of  sale  absolutely  enforceable  against  the 
trustees,  so  that  such  a  contract  will  not  be 
specifically  enforced  against  them;  the  super- 
intending agent  refusing  to  approve  a  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  243;  Dec.  Dig.  §  191.*] 

2.  Pbincipai.  and   Agknt  (S   148*)— laitiTA- 
TioN   ON  Agent's  Powebs  — Notice  fbou 

POWEB  of  ATTORNET. 

Persons  dealing  with  an  agent  to  sell  land, 
whose  powers  must  be  in  writing,  are  charged 
with  notice  of  the  limitations  on  his  power  to 
make  an  absolute  binding  sale,  which  an  exam- 
ination of  his  power  of  attorney  would  disclose ; 
and  what  was  thought  generally  of  his  powers, 
or  what  they  inferred  were  his  powers  from  his 
conduct,  is  not  competent  to  enlarge  the  express 
powers  conferred  on  him  by  his  written  appoint- 
ment. 

[Eid.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  634-552;  Dec.  Dig.  | 
148.*] 

8.  Pbincipal  and  Agent  (§  166*)— Ratifioa- 

TION  OF  UNAUTIIOBIZED  AcT. 

That  a  principal  may  be  bound  by  ratifica- 
tion and  adoption  of  the  agent's  unauthorized 
act,  previous  knowledge  by  the  principal  of  all 
the  material  facts  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
i^ent,    Cent.   Dig.    Ji   627-«33;    Dec   Dig.   { 

Appeal  from  Superior  Court,  Henderson 
County;   Council,  Judge. 

Action  by  David  A  Thompson  and  others 
against  the  Green  River  Power  Company. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Reversed. 

This  action  was  brought  under  section 
1589,  Revisal  1905,  to  remove  a  cloud  from 
the  title  of  plaintiff  asserted  by  defendants. 
The  defendants,  admitting  the  legal  title  to 
be  In  the  plaintiffs,  assert  that  they  have  the 
equitable  title  under  a  contract  to  convey 
made  by  the  attorney  In  fact  of  the  plain- 
tiffs, to  wit,  one  S.  B.  Justice,  said  contract 
being  dated  March  27,  1900,  and  that  on 
April  2,  1900,  they  paid  the  full  purchase 
pric^  $100,  for  the  land.  It  was  admitted 
that  a  deed  dated  October  12,  1905,  was  ten- 
dered defendant  Staton,  with  whom  the  wrlt- 


toi  contract  of  parcbase  was  made,  bnt  it 
was  rejected  by  Staton  as  the  description 
of  the  land  did  not  agree  with  the  descrip- 
tion in  bis  contract  The  original  contract 
contained  no  suffidoit  description  of  the  land 
to  admit  of  its  identification,  but  defendants 
Staton  and  bis  assignees  contend  that,  at 
the  time  the  contract  was  delivered,  a  plat 
of  the  land  was  delivered  as  a  part  thereof, 
signed  by  the  agent  and  containing  a  sufiS- 
dent  description.  It  also  appears  that  the 
original  contract  was  recorded  without  in- 
cluding the  description  from  the  plat,  which 
is  not  therein  referred  to,  and  about  two 
years  thereafter  the  agent  of  plaintiffs  in- 
serted in  the  original  contract  the  full  de- 
scription, which  was  not  thereafter  recorded 
upon  proof,  but  the  full  description  was  writ- 
ten therein  on  the  record  after  this  suit  was 
brought  The  defendants  contend  that  the 
payment  of  the  purchase  money  to  plaintiffs' 
local  agent,  the  payment  of  it  to  the  plaiuUffs 
by  their  agent,  and  its  retention  of  it  by 
them  for  about  nine  years,  estops  them  to 
now  repudiate  the  contract  and  refuse  to 
make  the  deed ;  that  the  refusal  to  make  the 
deed  is  wrongful;  that  after  the  payment 
of  the  purchase  money,  Staton  went  into  pos- 
session and  remained  therein  for  about  seven 
years  and  until  be  sold  to  the  other  defend- 
ants. The  defendant  Green  River  Power 
Company,  a  corporation,  claims  that  it  is  the 
owner  of  the  equitable  title  of  Staton  and  Is 
entitled  to  have  deed  conveying  the  legal 
title  made  to  it.  The  following  issues  were 
submitted  to  the  Jury,  who  responded  thereto 
as  is  set  out:  1.  Did  the  predecessors  in 
trust  of  plaintiff  trustees,  through  their 
agent  C.  B.  Justice  and  C.  Q.  Staton,  one  of 
the  defendants,  enter  into  a  written  contract 
dated  March  27,  1900,  marked  "Exhibit  A." 
for  the  sale  and  purchase  of  55  acres  of  land, 
as  alleged  in  the  answer?  Answer:  Tes.  2. 
Did  the  said  agent  of  the  predecessors  in  trust 
of  plaintiff  trustees,  at  the  time  of  entering 
into  said  contract  dated  March  27,  1900,  de- 
liver to  defendant  U.  G.  Staton  a  survey  and 
plat  of  said  55  acres  of  land,  known  as  the 
O.  B.  Heatherly  survey,  and  place  said  de- 
fendant Staton  in  possession  of  said  land  un- 
der said  contract  and  survey,  as  alleged  in 
the  answer?  Answer:  Yes.  8.  Have  the  de- 
fendants been  in  actual,  continuous  posses- 
sion of  said  65  acres  of  land  under  and  by 
color  of  said  contract,  dated  March  27,  1900, 
as  per  calls  of  said  Heatherly  survey,  and 
after  payment  of  the  purchase  price,  for  more 
than  seven  years  prior  to  the  commencement 
of  this  action?  Answer:  Yes.  4.  Did  the  de- 
fendant U.  G.  Staton  pay  to  the  agent  of 
the  predecessors  in  trust  of  plaintiff  trustees, 
on  April  2,  1900,  the  full  purchase  price  for 
said  55  acres  of  land,  in  accordance  with 
the  terms  of  said  contract  dated  March  27; 
1900,  and  did  said  agent  turn  over  the  money 
so  received  to  the  predecessors  in  trust  as 
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alleged?  Answer:  Tes.  5.  Have  the  plaintiff 
trustees,  and  their  predecessors  in  trust,  re- 
tained the  purchase  price  for  said  55  acres 
of  land  from  April  2,  1900,  until  about  May 
1,  1909,  without  advising  the  defendants  that 
they  repudiated  said  contract  or  refused  to 
execute  a  deed  in  accordance  therewith  as 
alleged  in  the  answer?  Answer:  Yes.  6. 
Has  C.  B.  Justice,  nnder  power  of  attorney, 
as  recorded  In  Book  61,  page  224,  of  the 
records  of  Henderson  county,  N.  C.,  acted 
continuously  under  said  power  to  date  of  his 
death,  about  January  1,  1910,  as  the  agent 
of  plaintiff  trustees  and  their  predecessors 
in  trust,  as  alleged  In  the  answer?  Answer: 
Yes.  7.  Are  the  plaintiff  trustees  and  Wlllett 
Bronaon  wrongfully  and  unlawfully  refusing 
to  execute  a  deed  to  defendants  for  the  land, 
In  accordance  with  the  said  contract,  dated 
March  27,  1900,  as  alleged  In  the  answer? 
Answer:  Yes.  8.  Did  defendant  U.  O.  Sta- 
ton,  for  value,  assign  his  interest  In  said 
contract  dated  March  27,  1900,  to  the  defend- 
ant J.  M.  Torrence,  as  alleged  in  the  answer) 
Answer:  Yes.  9.  Did  the  defendant  J.  M. 
Torrence,  for  valine,  assign  his  interest  in  said 
contract  dated  March  27,  1900,  to  the  defend- 
ant the  Green  River  Power  Company,  as  al- 
leged in  the  answer?  Answer:  Yes.  There- 
upon his  honor  rendered  Judgment  for  the  de- 
fendants, decreeing  that  they  were  entitled 
to  speclflc  performance  of  the  contract,  and 
if  deed  sufficient  to  pass  the  fee  were  not 
made  within  a  fixed  time,  the  decree  should 
operate  as  a  conveyance,  and  for  costs.  The 
plaintifts  appealed. 

Smith  &  Schenck  and  J.  H.  Merrlmon,  for 
appellants.  Maxwell  Sc  Keerans,  H.  G. 
E^vart,  and  Staton  &  Rector,  for  appellee. 

MANNING,  J.  The  decision  of  this  case 
and  the  determination  of  the  rights  of  the 
parties  depend  upon  the  proper  construction 
of  certain  deeds  of  record  in  the  county  in 
which  the  land  involved  is  situate,  and  which 
were  offered  in  evidence  at  the  triaL 

On  March  8,  1830,  Isaac  Bronson  and 
Goold  Hoyt,  of  the  city  of  New  York,  then 
being  owners  of  large  bodies  of  land  Oocally 
known,  it  seems,  as  speculation  lands)  in 
Mecklenburg,  Rutherford  (and  in  that  area 
now  Henderson),  and  Buncombe  counties,  in 
this  state,  conveyed  the  same  to  James  Hoyt, 
John  N.  Ward,  and  William  G.  Ward,  as 
trustees.  The  trusts  upon  which  they  were 
to  hold  said  lands  are  drawn  and  declared 
with  great  care  and  particularity.  The 
grantors  therein  defined  a  scheme  for  the 
management  and  disposal  of  said  lands, 
which  Involved  the  appointment  of  a  special 
or  local  agent  to  make  leases  and  contracts 
of  sale;  and  a  superintending  agent,  whose 
approval  and  indorsement  was  Indispensable 
to  the  validity  of  any  conveyance  by  the 
trustees.  On  this  point  this  deed  provided: 
"But  no  deed,  lease  or  conveyance  whatso- 
ever of  the  premises  or  any  part  thereof 
shall,  if  made  by  said  parties  of  the  second 


part  (the  trustees),  or  any  one  of  them,  be 
of  any  validity  or  effect  whatsoever  unless 
the  same  be  approved  and  indorsed  by  Ar- 
thur Bronson,  Esquire,  who  hath  been  duly 
empowered  for  that  purpose."  Joshua  For- 
man  was  named  as  tiie  local  agent,  and  the 
Instrument  by  which  he  was  appointed  and 
his  powers  limited.  Is  therein  expressly  re- 
ferred to.  The  deed  also  contained  care- 
fully drawn  directions  as  to  the  method  of 
appointment  of  the  successor  trustees,  super- 
intending agent,  and  local  agent;  and  these 
several  deeds  successively  made  contained 
the  same  requirement  as  to  the  indorsement 
and  approval  of  the  superintending  agent  to 
give  validity  to  deeds  or  conveyances  by  the 
trustees.  Frederick  Bronson  succeeded  Ar- 
thur Bronson  as  superintending  agent,  and 
was  in  turn  succeeded  in  1869  by  Willett 
Bronson,  who  has  been  since  then  and  is 
now  the  superintending  agent  T.  B.  Jus- 
tice succeeded  Joshua  Forman  as  local  agent 
and  was,  in  turn,  succeeded,  November  1, 
1872,  by  C.  Baylis  Justice.  All  these  ap- 
pointments were  made  In  the  manner  pre- 
scribed by  the  original  deed  of  1830.  In 
1859,  and  again  in  1871  and  in  1901,  new 
trustees  were  appointed  in  the  prescribed 
manner,  and  these  later  deeds  refer  express- 
ly to  the  previous  deeds  by  dates  and  books 
of  record.  The  deed  of  1871,  one  of  the 
deeds  In  which  new  trustees  are  appointed, 
after  reciting  the  previous  deeds,  contains 
the  following  provisions:  "And  the  said  par- 
ties of  the  second  i>art  (the  trustees)  or  such 
of  them  as  survive,  shall  at  all  times,  at 
the  proper  cost  and  charges  of  the  said  heirs 
and  assigns  of  the  said  Isaac  Bronson,  Goold 
Hoyt  and  Archibald  Mclntyre  (who  had  pur- 
chased an  interest)  make  and  execute  such 
deeds,  leases  and  conveyances  of  the  prem- 
ises as  shall  be  required  or  directed  by  said 
heirs'  •  •  »  and  especially  when  requir- 
ed by  Thomas  B.  Justice,  the  special  agent 
of  the  parties  of  the  first  part  for  managing, 
leasing  and  selling  the  lands  aforesaid,  there- 
unto authorized  by  a  special  and  limited  au- 
thority, •  •  •  but  no  lease,  deed  or  con- 
veyance of  said  premises  or  any  part  there- 
of shall,  if  made  by  the  said  parties  of  the 
second  part  or  any  of  them,  be  of  any  validi- 
ty or  effect  whatever,  unless  the  same  be  ap- 
proved by  Wlllett  Bronson,  who  hath  bees 
fully  empowered  for  that  purpose."  And  it 
further  therein  provided:  "Which  deeds, 
leases  and  conveyances  to  be  lawful  are  to 
be  indorsed  and  approved  in  manner  afore- 
said." Thomas  B.  Justice  having  ceased  to 
act  as  the  local  agent,  0.  Baylis  Justice,  as 
hereinbefore  stated,  was  duly  appointed  on 
November  1,  1872,  by  a  written  power  of 
attorney,  In  which  the  deed  of  1871,  from 
which  we  have  quoted,  was  expressly  refer- 
red to.  This  power  of  attorney  undoubtedly 
confers  large  powers  upon  the  attorney  in 
fact,  but  no  larger  than  are  expressly  au- 
thorized by  the  deeds  of  trust,  and  In  no 
provision  of  that  Instrument  is  the  requlre- 
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ment  of  the  approval  by  indorsement  ot  the 
superintending  agent  dispensed  with,  nor 
could  It  be.  The  method  and  manner  of  his 
appointment,  as  prescribed  in  the  deed  of 
trust,  is  carefully  followed,  and  the  deed  au- 
thorizing his  appointment  referred  to. 

The  precise  questions  presented,  therefore, 
are:  (1)  Is  a  conveyance  or  deed  valid  with- 
out the  indorsed  approval  of  the  superin- 
tending agent?  (2)  Can  the  local  agent  make 
a  contract  absolutely  binding  and  enforcea- 
ble against  the  trustees,  under  the  provisions 
of  these  deeds? 

The  requirement  that  the  approving  in- 
dorsement of  the  superintending  agent  to 
give  validity  to  the  exercise  of  the  power  of 
sale  by  the  trustees  is  clearly  a  limitation 
upon  their  power,  and  clearly  within  the 
right  of  the  creators  of  the  trust  to  annex. 
In  2  Perry  on  Trusts,  {  784  (5th  Ed.)  it  is 
said:  "If  the  sale  is  directed  to  be  made 
with  the  consent  of  the  tenant  for  life,  or 
any  other  person,  such  consent  Is  indispensa- 
ble to  a  valid  exercise  of  the  iMwer."  In 
Sugden  on  Powers,  6tar  page  319,  this  writer 
gays:  "Where  the  consent  of  any  person  is 
required  to  the  execution  of  the  power,  that, 
like  every  other  condition,  must  be  strictly 
complied  with."  In  4  Kent's  Commentaries, 
330,  the  learned  author  says:  "But  it  is  the 
plain  and  settled  rule  that  the  conditions  an- 
nexed to  the  exercise  of  the  power  must  be 
strictly  complied  with,  however  unessential 
they  might  have  been,  if  no  such  precise  di- 
rections had  been  given.  They  are  incapable 
of  admitting  any  equivalent  or  substitution; 
for  the  person  who  creates  the  power  has  the 
undoubted  right  to  create  what  checks  he 
pleases  to  impose,  to  guard  against  a  tenden- 
cy to  abuse.  The  courts  have  been  uniform- 
ly and  severely  exact  on  this  point"  And 
at  page  333,  he  further  says:  "In  all  other 
respects,  the  intention  of  the  grantor  of  a 
power  as  to  the  mode,  time  and  conditions 
of  its  execution,  must  be  observed,  subject 
to  the  power  of  the  court  of  chancery  to  sup- 
ply defective  executions.  When  the  consent 
of  a  third  person  to  the  execution  of  a  power 
is  requisite,  the  consent  shall  be  expressed 
in  the  instrument  by  which  the  power  is  ex- 
ecuted, or  shall  be  certified  in  writing  there- 
on." So  this  court  held  in  Haslln  v.  Kean, 
6  N.  G.  309:  "The  main  question  In  this 
case  Is  whether  John  Haslin,  by  the  deed 
which  he  executed  to  Kean,  completely  and 
in  due  form  executed  his  power.  If  he  did, 
there  is  an  end  to  the  wife's  power;  If  he 
did  not,  she  was  entitled  to  appoint  The 
present  controversy  Is  between  volunteers, 
and  the  wife  is  entitled,  unless  there  has 
been  not  only  an  intention  to  appoint,  but  an 
actual  appointment  and  that  made  In  the 
precise  form  required  by  the  power."  See, 
also,  Phlfer  v.  Phlfer,  41  N.  C.  155.  So  In 
Plppen  V.  Wesson,  74  N.  C.  437,  and  Hardy 
V.  Holly,  84  N.  C.  601,  it  was  held  by  this 
court  that:  "One  who  contracts  by  virtue 
of  a  power,  statutory  or  otherwise,  and  who. 


except  by  such  power.  Is  incapable  of  con- 
tracting, must  pursue  the  power  or  such  con- 
tract will  be  void." 

Under  these  authorities  we  most,  there- 
fore, conclude  that  the  approval  of  WlUett 
Bronson,  the  superintending  agent  indorsed 
on  the  deed,  was  necessary  to  give  It  valid- 
ity. Such  a  deed  so  indorsed  by  Bronson, 
dated  in  1905,  was  tendered  the  defendant 
Staton  and  rejected  by  him  because,  as  he 
asserted,  it  did  not  embrace  the  boundaries 
covered  by  his  contract  with  the  local  agent 
It  does  not  appear  that  Bronson  was  inform- 
ed of  the  rejection  of  this  deed  by  Staton' 
until  shortly  before  this  action  was  brought 
Gould  the  local  agent  make  a  contract  for 
the  sale  of  land,  binding  and  enforceable  In 
equity  against  the  owners.  In  the  absence  of 
the  approval  of  Brouson,  the  present  super- 
Intending  agent?  The  power  of  attorney 
under  which  the  ageitt  Justice  acted,  and 
from  which  he  derived  bis  authority,  was 
in  writing,  was  recorded  in  the  county  of 
Henderson,  and  was  ofTered  In  evidence  by 
the  defendant.  While  the  powers  are  ex- 
tensive, the  deed  of  1871  is  therein  referred 
to,  and  that  was  also  duly  recorded.  The 
powers  given  the  agent  Justice  In  no  way 
conflict  with  the  power  and  duty  of  Bronson, 
and  we  do  not  think  such  power  and  duty 
could  be  destroyed  or  impaired  by  the  pow- 
er of  attorney  appointing  Justice  the  local 
agent 

In  Bank  t.  Hay,  143  N.  G.  326,  55  S.  B. 
811,  this  court,  speaking  through  Justice 
Walker,  said:  "There  Is  a  general  rule  that 
when  one  deals  with  an  agent  It  behooves 
him  to  ascertain  correctly  the  scope  and  ex- 
tent of  his  authority  to  contract  for,  and  in 
behalf  of,  his  alleged  principal,  for  under 
any  other  rule.  It  is  said,  every  principal 
would  be  at  the  mercy  of  bis  agent,  how- 
ever carefully  he  might  limit  bis  authority. 
The  power  of  an  agent  is  not  unlimited  un- 
less, in  some  way,  It  either  expressly  or  Im- 
pliedly appears  to  be  so,  and  the  person  who 
proposes  to  contract  with  him  as  agent  for 
his  principal,  should  first  Inform  himself 
where  his  authority  stops,  or  how  far  his 
commission  goes,  before  he  closes  the  bar- 
gain with  him.  Briggs  v.  Ins.  Co.,  88  N.  G. 
141;  Ferguson  v.  Mfg.  Co.,  118  N.  G  946  {24 
S.  E.  710]."  2  Am.  &  Eng.  Enc.  of  Law  & 
Practice,  961.  At  page  966  of  the  same 
work,  it  Is  said:  "Where  a  third  person  has 
knowledge  that  an  agent's  authority  Is  in 
writing,  or  that  It  must  necessarily  be  In 
writing  In  order  to  bind  the  principal,  he 
must  call  for  and  examine  the  power  and 
take  notice  of  the  nature  and  extent  of  the 
authority  conferred,  as  any  act  beycmd  the 
scope  of  such  written  authority  will  ordi- 
narily not  be  binding  on  the  principal." 
"Where  real  estate  Is  the  subject  of  sale,  the 
person  purchasing  of  an  agent  must  see  that 
the  power  to  convey  is  of  equal  dignity  with 
the  deed  to  be  executed."  feabody  v.  Hoard. 
46  111.  242. 
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The  examination  of  the  power  of  attorney 
to  Justice  would  have  informed  the  defend- 
ant Staton  of  the  limitation  of  his  power  to 
bind  these  principals  to  execute  a  deed  in 
pursuance  of  his  contract,  and  would  have 
led  him  to  discover  the  requirement  of  the 
approval  of  the  superintending  agent  Bron- 
son.  The  principle  controllitig  this  is  clearly 
stated  in  2  Pom.  Eq.  Juris.  (3d  Ed.)  }  626, 
and  is  uniformly  accepted  by  the  courts  and 
text-writers:  "Wherever  a  purchaser  holds 
under  a  conveyance  apd  is  obliged  to  make 
out  his  title  through  that  deed,  or  through 
a  series  of  prior  deeds,  the  general  rule  is 
firmly  established  that  he  has  constructive 
notice  of  every  matter  connected  with  or 
affecting  the  estate  which  appears,  either 
by  description  of  parties,  by  recital,  by  ref- 
erence, or  otherwise,  on  the  face  of  any  deed 
which  forms  an  essential  link  in  the  chain 
of  instruments  through  which  he  must  de- 
rive his  title.  The  reasons  for  this  doctrine 
are  obvious  and  most  convincing;  in  fact, 
there  could  be  no  security  in  land  ownership 
unless  It  were  strictly  enforced."  Smith  v. 
Fuller,  152  N.  C.  7,  87  S.  B.  48;  Johnson 
V.  Prairie,  91  N.  C.  159;  Holmes  v.  Holmes, 
86  N.  G  205;  Thompson  v.  Blair,  7  N.  O. 
583.  The  defendants,  however,  contend  that 
the  consent  of  Bronson  to  the  deed  is  with- 
held for  improper  and  selfish  purposes,  but 
there  is  no  evidence,  we  think,  to  support 
this  contention,  except  that  he  stated  at  the 
trial  that  he  would  not  consent  to  a  deed 
covering  the  boundaries  as  demanded  by  the 
defendants,  and  assigned  his  reasons  there- 
for, which  in  no  view  can  be  regarded  as 
improper  or  selfish.  The  defendants  Staton 
and  Torrence  were  informed  in  1901  or  1902 
that  no  land  interfering  with  water  power 
of  Green  River  would  be  sold  or  conveyed. 

The  defendants  further  contend  tliat,  as 
It  had  been  the  custom  of  Bronson  to  ap- 
prove deeds  conveying  the  lands  contracted 
to  be  sold  by  Justice,  and  this  custom  had 
been  extended  over  40  years,  they  bad  a 
right  to  rely  upon  this  uniform  custom  as  an 
interpretation  of  the  powers  of  Justice.  But 
Bronson  testified,  and  this  was  the  only  evi- 
dence upon  this  question,  that  no  deed  had 
been  executed  by  the  trustees  without  his 
written  approval  indorsed  thereon.  This 
was  in  strict  compliance  with  the  power 
created  by  the  deed  of  trust.  The  power  of 
attorney  and  the  deed  of  trust  leave  no  room 
for  doubt  as  to  the  powers  conferred.  What 
was  thought  generally  of  the  power  of  Jus- 
tice, or  what  the  defendants  Staton  and  Tor- 
rence inferred  were  his  powers  from  the 
conduct  of  Justice,  is  not  competent  to  en- 
large the  express  powers  conferred  upon 
him  by  his  written  appointment  In  Minne- 
sota Stoneware  C!o.  v.  McCrossen,  110  Wis. 
316,  85  N.  W.  1019,  84  Am.  St  Rep.  927,  the 
court  said:  "The  idea  is  advanced  that  writ- 
ten authority  to  an  agent  may  be  extended 
-by  subsequent  oral  authority.    That  is  so  in 


many  cases,  but  not  where  the  authority  is 
required  to  be  in  writing.  A  power  to  sell 
and  convey  real  estate  can  no  more  be  ex- 
tended or  changed  by  parol  than  can  a  con- 
veyance of  real  estata  That  is  so  elementa- 
ry that  the  suggestion  of  respondent's  coun- 
sel to  the  contrary  does  not  require  further 
notice."  It  is  further  contended  that  there 
was  such  ratification  of  the  contract  by  the 
receipt  and  retention  of  the  purchase  money, 
that  the  plaintifT  ought  to  be  compelled  to 
specifically  perform  this  contract.  In  Earp 
V.  Richardson,  81  N.  C.  6,  this  court  said: 
"When  the  agency  is  to  be  proved  by  the 
subsequent  ratification  and  adoption  of  the 
act  by  the  principal,  there  must  be  evidence 
of  previous  knowledge  on  the  part  of  the 
principal  of  all  the  material  facta.  2  Greenl. 
Ev.  i  66."  And  this  is  the  generally  ac- 
cepted doctrine. 

The  contention  of  the  defendants,  as  pre- 
sented in  this  phase  of  the  case,  is  that  the 
acquiescence  or  ratification  by  the  trustees 
of  acts  not  performed  in  accordance  with 
the  terms  of  the  trust  deed  creating  their 
power  to  convey  can  substitute  a  different 
method  of  executing  the  power  than  that 
prescribed  therein,  and  to  this  extent  cre- 
ate a  new  method.  This  is  contrary  to  the 
doctrine  stated  in  the  authorities'  we  hare 
already  quoted  from.  No  acquiescence  or 
ratification  by  the  cestuls  que  trustent  is 
shown  by  the  evidence,  nor  is  there  any  evi- 
dence from  which  ratification  or  acquies- 
cence by  them  can  be  inferred;  as  the  deal- 
ings appeared  to  them,  they  were  conducted 
in  strict  accordance  with  the  terms  of  the 
deed,  and  this  can  also  be  said  as  to  the 
trustees  themselves.  The  evidence  nega- 
tives, so  far  as  the  trustees  and  beneficiaries 
knew,  any  failure  to  observe  the  methods 
prescribed  for  executing  the  power. 

The  evidence  offered  does  not  present  the 
case  of  an  attempt  to  repudiate  a  contract, 
but  simply  a  case  where  the  court  will  re- 
fuse to  compel  specific  performance  of  a  con- 
tract because  it  is  not  executed  in  accord- 
ance with  the  formality  prescribed  by  the 
written  instruments  which  control  It  The 
plaintiffs  cannot,  of  course,  retain  the  mon- 
ey, to  wit,  $100  paid  by  defendant  Staton; 
they  aver  a  tender  of  its  return  and  express 
a  willingness  to  repay  it  with  interest  from 
the  date  of  payment,  to  wit,  April  2,  1000. 
This  must  be  paid  into  court  and  upon  its 
payment  into  court.  Judgment  wUI  be  en- 
tered canceling  the  contract  as  registered 
and  the  subsequent  deeds  and  assignments 
of  the  contract  made  by  the  defendants  in- 
ter se.  Under  the  evidence  and  the  law,  his 
honor  should  have  directed  a  finding  for  the 
plaintiffs  upon  the  fifth  and  seventh  issues. 
The  other  Issues  are  imnuiterial  and  do  not 
present  any  controverted  facts. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed. 
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COUNCILI.  Y.  BAILEY. 

(Sapieme  Court  of  North  Carolina.     Dec.  20. 
1910.) 

1.  Jttdohknt  (S  252*)— CoKFOKiirrr  to  Plkad- 

IW09 — COMPI»ilINT— PBATEB   FOB   RKX-IKF. 

The  measure  or  kind  of  relief  to  be  grant- 
ed is  determined  by  the  facts  set  out  in  the  com- 
plaint;    not  by  the  prayer  for  relief. 

(Ed.  Note. — For  other  cases,  see  Judement, 
Cent  Dig.  $S  441,  442;    Dec.  Dig.  S  252.*] 

2.  Specific    PEBFOBMANCit    (§    126*)  —  Com- 
plaint —  Pbayeb  fob  Relief  —  Constbuo- 

TION. 

Where  plaintiff  prays  for  a  money  judg- 
ment and  for  such  further  relief  as  he  may  be 
entitled  to,  and  sets  out  facts  entitling  him  to 
specific  performance,  that  relief  may  be  grant- 
ed, for  a  prayer  for  general  relief  includes  a 
prayer  for  specific  performance. 

TEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dee.  Dig.  |  126.*] 

8.  Specific  Pebfobmahck  (S  126*)— PLKADina 

— Bill— GEM  ERAL    Prayeb. 

A  prayer  for  general  relief  in  a  bill  in- 
cludes specific  performance,  where  the  allega- 
tions of  the  bill  are  such  as  to  entitle  the  com- 
plainant to  that  relief. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  {  126.*] 

4.  Specific    Perfobuance    (J    126*)  —  Coif- 
plaiwt— Pbayeb  fob  Relief— Effect. 

Where  plaintiff  sets  out  facts  entitling  him 
to  specific  performance  and  prays  a  money  judg- 
ment and.  for  general  relief,  he  will,  on  prooi 
of  those  facts,  be  entitled  to  both  a  money  judg- 
ment, a  declaration  of  his  lien  on  the  land  as 
security  for  the  debt,  and  an  order  for  sale  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  f  126.*] 

6.  Specific   Pebformance   (§   17*) — Intebest 

IN   SUBJECT-MaTTEB— MUTDALITT. 

Where  a  valid  contract  for  the  sale  of  land 
is  made,  the  vendee  is  considered  in  equity  as 
the  owner,  and  the  vendor  retains  the  title  as 
security,  and  either  party  may  have  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  -Specific  Per- 
formance, Cent  Dig.  Si  38-16;  Dec.  Dig.  { 
17.*]  »    ••  o    • 

6.  Spjecifxc  Pebformance  (t  104*)— Pboceed- 
inos— Venue— Statute. 

The  action  for  specific  performance,  par- 
ticularly when  brought  by  the  vendor,  is  so  anal- 
ogous to  an  action  for  foreclosure  of  a  mort- 
gage, that  Revisal  1905,  §  419,  which  provides, 
that  actions  to  foreclose  a  mortgage  shall  be 
brought  in  the  county  in  which  the  land  is  situ- 
ated, governs  Hie  venue  of  such  actions. 

[Eid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  J  321 ;    Dec.  Dig.  §  104.*] 

Appeal  from  Superior  Court,  Catawba 
County;  Webb,  Judge. 

Action  by  W.  B.  Coundll  against  O.  M. 
Bailey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

This  action  was  brought  to  recover  the 
sum  of  $6,000  alleged  to  be  due  by  the  de- 
fendant under  a  contract  with  the  plaintiff 
to  purchase  from  him  a  tract  of  land  in  Row- 
an county.  Plaintiff  alleged  that  he  entered 
Into  a  written  contract  with  the  defendant 
whereby  he  agreed  to  sell  and  convey  to 
him  his  farm  in  the  snid  county  for  $6,000; 


that  he  tendered  a  deed  for  the  land  and 
demanded  the  payment  of  the  purchase  price. 
The  defendant  objected  to  an  exception  In 
the  deed  of  certain  timber  on  the  land,  where- 
upon the  plaintiff  tendered,  with  the  deed,  a 
collateral  agreement  which  he  alleged  had 
the  effect  of  removing  the  objection  raised 
by  the  defendant,  but  ke  again  refused  to 
pay  the  money  and  accept  the  deed,  even 
with  the  agreement,  for  the  stated  reason 
that  be  had  made,  or  was  about  to  make, 
other  Investments  and  would  not  be  able  to 
pay  for  the  land.  The  plaintiff  further  al- 
leges his  readiness  and  ability  to  perform 
his  part  of  the  contract  and  renews  his  ten- 
der of  the  deed  and  the  agreement  to  the 
defendant,  although  he  la  not  bound,  as  he  is 
advised,  to  tender  the  agreement,  as  the  ob- 
jection of  the  defendant  to  the  deed  is  not 
a  valid  one,  and  the  plalntifTs  tender  of  the 
deed  is  sufficient  compliance  by  blm  with 
the  terms  of  the  agreement  In  a  second 
cause  of  action,  the  plaintiff  seeks  to  re- 
cover damages  which  he  has  suffered  by 
reason  of  a  breach  of  the  contract  by  the 
defendant  Before  the  time  for  answering 
had  expired,  and  before  any  answer  was 
actually  filed,  the  defendant  requested  the 
court.  In  writing,''  to  remove  the  case  from 
the  coufity  of  Catawba,  where  the  plaintiff 
resides,  to  the  county  of  Rowan,  where  the 
land  Is  situated  and  the  defendant  resides. 
The  court  refused  to  change  the  place  of 
trial.  The  defendant  excepted  and  appealed. 
In  his  answer,  the  defendant  denied  all  of 
the  material  allegations  of  the  complaint 
and  specially  averred  that  the  Salisbury  Real- 
ty &  Insurance  Company,  alleged  in  the  com- 
plaint to  have  made  the  contract  of  purchase 
on  his  behalf,  was  not  bis  agent  and  had  no 
authority  to  make  any  such  contract  for  him, 
and  further,  that  neither  the  defendant,  nor 
any  one  in  his  behalf  with  authority  to  do 
so,  has  ever  made  or  signed  any  contract,  or 
any  note  or  memorandum  thereof.  In  writing, 
for  the  purchase  of  the  said  land. 

W.  P.  Bynum  and  Clement  &  Clement,  for 
appellant  M.  H.  Yount,  W.  A.  Self,  and  A. 
A.  Whitener,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  need  not  consider  the  question, 
which  was  much  debated  before  us,  whether 
an  action  for  the  specific  performance  of  a  con- 
tract to  convey  land  is  In  form  or  effect  one 
for  the  recovery  of  land,  or  any  estate  or  In- 
terest therein,  or  for  the  determination  of  such 
right  or  interest  within  the  meaning  of  those 
words  as  used  in  Revisal  1905,  }  419,  which 
requires  actions  of  that  character  to  be  tried 
In  the  county  wherein  "the  subject  of  the  ac- 
tion, or  some  part  thereof,  is  situated,"  sub- 
ject to  the  right  of  removal  in  cases  mention- 
ed in  the  statute.  Even  if  a  suit  for  specific 
performance  be  considered  as  strictly  one  In 
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personam,  and  tbls  question  we  do  not  de- 
cide, there  Is  another  clause  of  the  statute 
which  applies  to  this  case  and  localizes  the 
action.  It  Is  provided  in  the  same  section 
that  an  action  for  the  foreclosure  of  a  mort- 
gage must  be  tried  in  the  county  where  the 
subject  of  the  action,  or  some  part  thereof, 
Is  situated. 

In  Praley  v.  March,  68  N.  0.  160,  which 
was  an  action  for  the  specific  performance 
of  a  contract  by  the  assignee  of  the  vendor 
against  the  vendee,  the  court  held  that  "the 
law  of  the  venue  of  actions,  with  reference 
to  the  residence  of  the  parties,  does  not  gov- 
ern this  case,  but  the  law  of  the  venue,  with 
reference  to  the  'subject  of  the  action.'  It 
is  substantially  an  action  'for  the  foreclosure 
of  a  mortgage  of  real  property,'  and  that 
must  be  tried  In  the  county  where  the  land  Is 
situate."  It  is  true  the  plaintiff  in  that  case 
expressly  prayed  that  the  land  be  charged 
with  the  payment  of  the  note  remaining  un- 
paid, and  that  it  be  sold  and  the  proceeds  ap- 
plied in  satisfaction  of  the  balance  of  the 
purchase  money  due  by  the  defendant,  the 
vendee,  but  he  would  have  been  entitled  to 
that  relief  without  any  specific  prayer  for 
It,  upon  the  facts  alleged  in  his  complaint 
It  Is  not  the  form  of  the  demand  for  relief 
which  will  determine  the  measure  or  the 
kind  of  relief  that  will  be  granted,  but  the 
facts  set  out  in  the  pleading.  Pell's  Bevlsal, 
S!  467  (3)  and  565,  and  cases  cited. 

In  Kuight  V.  Houghtalllng,  85  N.  C.  17,  the 
court  said :  "We  have  not  failed  to  observe 
that  the  answer  of  the  defendants  contains 
but  a  single  prayer  for  relief,  and  that  for 
a  rescission  of  their  contract.  But  we  un- 
derstand that,  under  the  code  system,  the 
demand  for  relief  Is  made  wholly  immaterial, 
and  that  it  is  the  case  made  by  the  pleadings 
and  the  facts  proved,  and  not  the  prayer  of 
the  party,  which  determines  the  measure  of 
relief  to  be  administered ;  the  only  restric- 
tion being  that  the  relief  given  must  not  be 
Inconsistent  with  the  pleadings  and  proofs. 
In  other  words,  the  Code  has  adopted  the 
old  equity  practice  when  granting  relief  un- 
der a  general  prayer,  except  that  now  no  gen- 
eral prayer  need  be  expressed  in  the  plead- 
ings, but  is  always  implied."  Voorhees  v. 
Porter,  134  N.  C.  591,  47  S.  E.  31,  65  L.  E.  A. 
73& 

In  this  case  the  plaintiff,  it  is  true,  asks 
for  a  judgment  for  the  purchase  money,  but 
he  adds  a  general  prayer  "for  such  and  fur- 
ther relief  as  he  may  be  entitled  to";  that 
is,  not  only  for  a  money  judgment,  but  that 
he.  may  also  have  full  relief  according  to  the 
facts  he  has  alleged,  and  within  the  scope 
of  the  case  made  by  his  complaint,  the  allega- 
tions of  the  complaint  being  sufficient  in 
form  and  substance  to  fully  warrant  a  judg- 
ment for  a  specific  performance  of  the  con- 
tract in  every  respect  and,  at  least,  for 
the  declaration  of  the  vendor's  lien  upon  the 
land  and  a  direction  for  a  sale  thereof  to 
satisfy  the  debt     Even  under  the  former 


system  when  the  two  jurisdictions  of  equity 
and  law  were  kept  separate  and  distinct,  it 
was  settled  by  actual  adjudication  and  the 
highest  authority  that  "a  prayer  for  general 
relief  covers  and  includes  a  prayer  for  specif- 
ic performance,"  or  any  particular  relief 
permitted  under  a  general  prayer,  where  the 
statement  In  the  body  of  the  bill  was  suffi- 
cient to  authorize  the  granting  of  such  spe- 
cific relief.  Tayloe  v.  Insurance  Co.,  9  How. 
(50  D.  S.)  890,  13  Ll  Ed.  187.  "We  do  not 
pause  to  consider  the  scope  Of  the  relief 
which  It  might  be  possible  to  accord  on  such 
a  bill.  Doubtless  the  specific  prayers  of 
this  bill  are  in  many  respects  open  to  objec- 
tion, but  there  is  a  prayer  for  general  relief, 
and  under  that  such  appropriate  decree  as 
the  facts  might  be  found  to  justify  could  be 
entered,  if  consistent  with  the  case  made  by 
the  bill,  and  not  inconsistent  with  the  specific 
prayers  in  whole  or  in  part.  If  that  were  al- 
so essential."  Kansas  v.  Colorado,  185  U.  S. 
145,  22  Sup.  Ct.  559,  46  L.  Ed.  838;  Danlell, 
Gh.  Pr.  (4th  Am.  Ed.)  380.  It  was  held  in 
Jones  V.  Van  Doren,  ISO  U.  S.  at  page  692, 

9  Sup.  Ct  085,  32  L.  Ed.  1077,  that  when 
specific  relief  is  demanded,  a  court  of  equity 
will  decree  such  relief  as  the  facts  stated  in 
the  bill  will  justify,  and  which  is  essential 
to  render  the  specific  relief  which  Is  sought 
by  the  bill  complete  and  effective,  if  there  be 
a  prayer  for  general  relief.  English  v.  Fox- 
all,  2  Pet  595,  7  I*  Ed.  531 ;  Texas  v.  Hard- 
enberg  (sometimes  cited  as  Texas  v.  White), 

10  Wall.  68,  19  L.  Ed.  839;  Stevens  v.  Glad- 
ding, 17  How.  (58  U.  S.)  at  page  455,  15  L. 
Ed.  165;  Railway  v.  Trust  Co.,  79  Fed.  at 
page  187,  24  C.  G.  A.  512.  If  the  plaintiff 
makes  out  his  case,  as  stated  in  the  com- 
plaint at  the  final  hearing,  he  will  be  en- 
titled, upon  the  present  frame  of  his  plead- 
ing and  prayer  for  relief,  not  only  to  a  judg- 
ment for  the  recovery  of  the  purchase  money, 
but  also  to  a  declaration  of  his  lien  upon  the 
land  as  a  security  for  the  debt  and,  besides, 
to  an  order  for  the  sale  of  the  land  and  the 
application  of  the  proceeds  of  sale  to  the 
payment  of  the  debt  and  if  they  are  not 
sufficient  for  that  purpose,  then  to  judgment 
for  the  excess.    Railway  v.  Trust  Co.,  supra. 

Returning  to  the  original  proposition,  if  it 
be  true  that  an  action  of  this  kind  is,  in 
substance,  though  perhaps  not  In  form,  one 
for  the  foreclosure  of  a  mortgage,  or  more 
properly  ^»eaklng,  a  Hen  In  the  nature  of  a 
mortgage  (McKay  v.  Gilliam,  65  N.  C.  130), 
it  should  be  tried,  under  our  statute,  in  the 
county  where  the  land  lies.  In  Scarlett  v. 
Hunter,  56  N.  C.  84,  this  court  held  that 
where  there  is  a  contract  for  the  sale  of  land, 
the  vendee  is  considered,  In  equity,  as  the 
owner  and  the  vendor  retains  the  title  as  se- 
curity. He  may  rest  satisfied  with  this  se- 
curity as  long  as  he  chooses,  and  when  he 
wants  the  money,  he  has  the  same  right  "to 
compel  payment"  by  a  bill  for  specific  per- 
formance, as  the  vendor  has  to  call  for  the 
title.    The  remedy  is  mutual.    In  Connor  v. 
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Dlilard,  129  N.  O.  50,  39  S.  E.  641,  the  cause 
of  action  was  for  the  recovery  of  the  amount 
due  upon  a  note  given  for  the  purchase  mon- 
ey of  land  under  a  contract  of  sale.  There 
was  a  stipulation  that  there  should  be  no 
personal  liability  of  the  vendee,  but  that  the 
debt  should  be  collected  only  out  of  the  land. 
Plaintiff  asked  merely  ^or  a  Judgment  for 
the  debt  and  a  satisfaction  of  It  by  a  sale  of 
the  land,  not  under  an  order  or  decree  of 
the  court,  but  by  the  ordinary  process  of  ex- 
ecution, and  It  was  held  that  the  action  was 
"substantially  one  for  the  foreclosure  of  a 
mortgage,"  and  the  action  should  have  been 
removed,  upon  application,  to  the  county 
where  the  land  was  situated.  It  will  be  not- 
ed that  the  plaintiff  prayed  for  a  Judgment 
for  the  amount  of  the  debt,  to  be  satisfled 
only  by  a  sale  of  the  land  under  execution, 
whether  It  brought  enough  to  fully  pay  the 
Judgment  or  not  Wherein  does  that  case 
dlCTer  In  principle  from  this  one?  In  this 
case  the  plaintiff  asks  for  Judgment  upon  the 
debt  and  under  his  general  prayer  it  can  be 
satisfled  by  a  sale  of  the  land,  and  he  will 
further  be  entitled  to  Judgment  for  the  ex- 
cess of  the  debt  If  the  proceeds  of  the. sale 
are  not  sufficient  to  pay  It,  but  this  does  not 
differentiate  the  two  cases.  It  is  the  right 
of  the  plaintiff  to  subject  the  land  by  sale  to 
the  payment  of  the  debt,  that  renders  this 
suit  analagous  to  one  for  the  foreclosure  of 
a  mortgage,  and  when  this  is  done  under  an 
order  or  decree  of  the  court.  It  Is  more  like 
a  foreclosure  suit  than  when  the  sale  is 
made  under  an  ordinary  execution,  wUch 
may  issue  In  a  case  at  law.  It  Is  true  that 
a  mortgagee  may  sue  for  his  debt,  without 
asking  for  a  foreclosure,  and  collect  the  mon- 
ey by  execution  upon  his  Judgment,  but  this 
is  not  what  the  plaintiff  has  done  in  the  case 
before  us,  for  he  asks  for  more.  There  is  a 
special  prayer  for  Judgment  for  the  debt, 
and  then  a  general  prayer  for  further  relief. 
What  other  relief  can  he  possibly  have 
awarded  except  an  order  for  the  sale  of  the 
land,  and  even  if  there  is  any  other,  we  have 
seen  that  he  is  also  entitled  to  such  a  sale 
under  his  general  prayer ;  in  other  words,  to 
complete  relief  In  every  respect  covered  by 
the  allegations  of  his  complaint  Fry  on 
Spec.  Perf.  (3d  Ed.)  {  1138  et  seq. 

This  court  has  recently  held  in  Bridgers 
V.  Ormond,  148  N.  C.  375,  62  S.  B.  422,  that 
such  a  motion  as  this  one  must  be  considered 
with  reference  to  the  questions  that  may  be 
raised  by  the  pleadings  and  do  not  depend 
for  their  decision  solely  upon  the  allegations 
of  the  complaint  But  in  our  case,  the  sale 
of  the  land  to  pay  the  debt  is  within  the 
scope,  not  only  of  the  complaint,  but  of  the 
prayer  for  reUef. 

In  Barnes  v.  Strong,  54  N.  C.  100,  it  was 
held  that  a  decree  for  a  specific  relief  wUl 
be  granted  under  the  general  prayer  in  the 
bill,  provided  it  Is  not  Inconsistent  with  the 


spedflc  relief  prayed  and  is  according  to  the 
allegations  of  the  bill,  that  is,  within  their 
scope,  so  that  if  they  are  admitted  or  eata.\>- 
Ushed  by  proof,  the  relief  follows,'  as  a  mat- 
ter of  course,  in  order  to  administer  com- 
plete relief  and  settle  the  entire  controversy. 
Adams,  Eq.  809,  Mltford,  Ch.  Pi.  39,  1  Hadd. 
Ch.  Pr.  171,  are  cited  as  settling  the  practice 
in  this  respect  In  that  case,  the  complain- 
ant was  granted  relief,  for  which  he  had  not 
specifically  prayed,  under  his  general  prayer ; 
it  being  within  the  general  scope  of  his  bilL 
Our  present  procedure  Is  more  liberal,  if 
anything,  than  was  that  of  the  former  Court 
of  Chancery,  for  now  we  have  held  that  no 
general  or  even  specific  prayer  is  necessary, 
as  a  proper  prayer  Is  implied.  Knight  ▼. 
Boughtalling,  supra.  Relief  is  granted  upon 
the  case  presented  by  the  pleadings  and  aft- 
erwards established  by  proof. 

Can  it  be  said  that  the  plaintiff  will  not 
be  entitled  to  have  the  land  sold  to  pay  the 
Judgment  as  the  complaint  now  stands?  The 
authorities  we  have  cited,  and  many  otbem, 
answer  this  question  in  the  affirmative,  and 
this  being  so,  the  case  falls  directly  within 
the  rule  stated  in  Fraley  v.  March,  supra, 
and  Connor  v.  Dillard,  supra.  It  should 
therefore  have  been  removed. 

Reversed. 

(154  N.  C.  103) 

LUTHER  et  al.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 
1910.)  . 

Clebks  of  Courts  (§  11*)— "Continuance." 
Under  Revisal  1905,  §  2773,  prescribing 
among  the  fees  to  be  charged  by  clerks  of  the  su- 
perior court  for  official  gervices  rendered  in 
the  course  of  pending  actions,  "Continuance, 
thirty  cents,"  the  contmuauce  must  be  such  as 
is  made  by  the  judge  on  motion,  and  as  must 
be  recorded  in  the  minutes  by  the  clerk,  and 
not  such  continuance  of  the  trial  of  an  action 
as  is  brought  about  by  the  inability  to  reach 
the  cause  for  trial  owing  to  a  crowded  docket 
and  lack  of  time. 

[Ed.  Note. — ^For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  {  33 ;    Dec  Dig.  {  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1506.] 

Appeal  from  Superior  Court,  Buncombe 
County;    Justice,  Judge. 

Action  by  R.  H.  Luther  and  another 
against  the  Southern  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion 
to  retaz  the  bill  of  costs,  it  appeals.  Re- 
versed. 

The  defendant  moved  to  strike  out  In  £he 
bill  of  costs  the  item,  "Ten  continuances  of 
$3.00,"  and  as  pertinent  thereto  his  honor 
found  the  following  facts:  "That  the  case 
was  docketed  In  this  court  on  the  5th  day 
of  August  1907;  that  since  that  time  the 
case  has  never  been  reached  for  trial;    that 
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no  order  contlnnlng  the  case  has  ever  been 
made;  that  the  case  has  never  been  placed 
on  the  calendar  for  trial ;  that  ten  terms  of 
the  court  have  elapsed  since  the  case  was 
docketed."  Upon  these  facts  his  honor  re- 
fused the  motion  to  retax,  and  adjudged  the 
bill  of  costs,  as  made  out  by  the  cleric,  to  be 
correct  and  legal. 

Moore  &  Rolllna,  for  appellant. 

MANNING,  J.  Section  2773,  Revlsal  1905, 
prescribes  the  fees  to  be  charged  by  clerks 
of  the  superior  court  for  oflRclal  services  ren- 
dered In  the  course  of  actions  pending  In  the 
superior  courts,  and  for  the  doing  of  other 
acts.  Among  these  fees,  it  is  prescribed: 
"Contlnuanee,  thirty  cents,"  and  it  was  for 
the  charge  for  10  continuances,  at  30  cents 
each,  amounting  to  $3,  that  defendant  object- 
ed to  in  the  bill  of  costs,  upon  the  facts 
found  by  his  honor.  We  think  his  honor 
should  have  disallowed  the  item.  There  was 
no  motfon  made  by  either  party  to  the  action 
for  a  continuance  of  the  trial  of  the  cause, 
and  no  order  made  by  the  presiding  judge 
granting  such  continuance,  and  no  entry  of 
such  motion  and  order  by  the  clerk  in  the 
minutes  of  the  court.  It  is  for  such  services 
performed  upon  motion  and  order  that  the 
charge  for  a  continuance  is  to  be  allowed, 
and  not  upon  the  state  of  facta  found  by 
his  honor.  In  Blount  v.  Simmons,  120  N. 
C.  19,  28  S.  B.  649.  In  reviewing  a  bill  of 
costs,  this  court  said:  "The  charge  'Motion 
for  judgment,  25^.,'  is  often  made  by  clerks, 
but  Is  Illegal.  The  'motion'  for  which  '25^.' 
Is  allowable  is  a  motion  In  the  cause  made  in 
writing  and  required  to  be  recorded  and  not 
the  mere  verbal  application  for  a  Judgment" 
So  in  GuUford  v.  Com'rs,  120  N.  0.  23,  27 
8.  E.  94,  this  court.  In  again  considering  the 
fees  of  clerks,  said:  "Code,  i  86,  prescribes 
that  'the  clerk  shall  keep  the  papers  In  each 
action  In  a  separate  roll  or  bundle,  and,  at 
Its  termination,  attach  them  together,  prop- 
erly labelled,  and  file  them  In  the  order  of 
the  date  of  final  judgment.'  This  Is  the  'fil- 
ing papers'  for  which  the  clerk  is  entitled 
to  charge  a.  fee  of  10  cents."  So  the  allow- 
ance to  the  clerk  of  a  fee  of  SO  cents  for  a 
continuance  must  be  such  continuance  as  Is 
made  by  the  judge  upon  motion,  and  such 
as  must  be  recorded  in  the  minutes  by  the 
clerk,  and  not  such  continuance  of  the  trial 
of  an  action  as  is  brought  about  by  the  In- 
ability to  reach  the  cause  for  trial,  owing  to 
a  crowded  docket  and  lack  of  time.  Such 
a  continuance  is  accomplished  solely  by  act 
of  the  law — the  law's  delay ;  and  it  was  not 
contemplated  that  the  clerks  should  charge 
the  fee  of  30  cents  for  such  continuances. 
His  honor  should  have  allowed  the  motion 
of  defendant  This  item  will  be  stricken 
from  the  bUl  of  costs.  The  ruling  of  his 
honor  Is  therefore  reversed. 


054  N.  C.  73) 

CRAWFORD  V.  TOWN  OP  MARION  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 
1910.) 

1.  Injunction  (§  85*)— Enfobcement  or  Cbim- 
iNAL  Statutes. 

A  court  of  equity  will  not  enjoin  the  en- 
forcement of  a  crimmal  oidinance  or  statute, 
but  will  leave  the  party  to  make  his  defense 
when  he  is  arrested  and  charged  with  the  crime. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  155,  156;    Dec.  Dfig.  |  85.  •] 

2.  MUNICIPAI.    COEPOEATIONS     (§     671*)  —  EN- 
70BCEUENT    OF    CBIUINAL,    STATUTES. 

Where  a  town  obstructed,  by  a  sidewalk, 
an  alley  over  a  person's  lot  to  a  street  forming 
a  means  of  ingress  and  egress,  and  adopted 
an  ordinance  prohibiting  citizens  from  driving 
across  the  sidewalk,  did  not  prevent  the  person 
from  suing  in  ecjuity  for  the  removal  of  the 
obstruction,  since  the  suit  was  not  one  to  re- 
strain the  enforcement  of  the  ordinance,  and 
since,  notwithstanding  the  pendency  of  the  suit, 
criminal  prosecutions  could  be  brought  for  vio- 
lations of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,   Cent   Dig.   gj   1447-1450;    Dec. 

Kg.  §  eri.'i 

3.  MUNICIPAI,  COBFOBATIONS  (5  671*)— StBEETS 

—Rights  of  Abuttino  Owneb. 

An  abutter  deprived  by  the  act  of  a  town 
from  his  means  of  ingress  and  egress  over  his 
lot  to  a  street  may  sue  in  equity  for  relief,  and 
join  in  the  same  action  a  demand  for  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $}  1447-1450;  Dec 
Dig.  S  671.*] 

4.  MuwtciPAi.  Cokporationb  (§J  669,  671*)— 
Stbeets — Riobtb  of  Abutting  Owneb. 

The  right  of  ingress  and  egress  over  one's 
land  to  a  street  is  an  incident  to  ownership, 
and  is  a  property  right  and  injunction  lies  to 
protect  it 

[EM.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1445-1450;  Dec. 
Dig.  li  660,  071.»] 

5.  MuNiciPAi.  Cobpobations   (J  671*)— Tkm- 
POBABY  Injunction— Necessity. 

Where  an  abutter  suing  tor  the  removal  of 
an  obstruction  of  an  alley  over  his  land  to  a 
street  has  been  provided  with  a  temporary  en- 
trance to  his  land,  a  temporary  restraining  or- 
der is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  EWg.  |S  1447-1450;  Dec 
Dig.  i  671.*] 

Appeal  from  Superior  Court,  McDowell 
County;    Webb,  Judge. 

Suit  by  O.  W.  Crawford  against  the  Town 
of  Marion  and  others.  From  an  order  deny- 
ing a  temporary  restraining  order,  plaintiff 
appeals.    Afi9rmed. 

Motion  for  a  restraining  order  until  the 
final  hearing  to  prevent  the  defendants  from 
closing  up  and  obstructing  an  alleyway  lead- 
ing into  plalntlfTs  property,  whereby  he  has 
ingress  and  egress  to  the  public  street  of  the 
town  of  Marlon.  His  honor  made  this  order, 
"it  appearing  from  said  affidavits  that  ques- 
tions of  facts  arise  as  to  whether  or  not 
plaintiff  has  sustained  or  is  now  sustaining 
Injury  by  reason  of  the  closing  up  of  said 
alleyway  by  the  said  town  «f  Marlon,  and 
the  court  being  of  the  opinion  that  a  writ 
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of  mandamuB  should  not  be  Issued,  nor  re- 
straining order  be  Issued,  until  sucb  facts 
as  arise  upon  the  affldavits  are  passed  upon 
by  a  jury,  it  is,  therefore,  ordered  by  the 
court  that  a  writ  of  mandamus  asked  for  by 
the  plaintiff  be  not  granted  at  this  time  and 
that  a  request  for  restraining  order  be  also 
refused  at  this  time.  It  is  further  ordered 
by  the  court  that  this  cause  be  stated  upon 
the  trial  docket  of  the  superior  court  of  Mc- 
Dowell county  to  be  tried  at  the  next  term 
of  said  court,  or  such  action  be  taken  as  the 
Judge  presiding  may  think  legal  and  adrlsa- 
ble."    The  plalntlfT  appealed. 

McCall  &  LIsenbee  and  W.  T.  Morgan,  for 
appellant  Eudgina,  Watson  &  Johnston,  for 
appellees. 

BROWN,  3.  It  was  contended  upon  the 
argument  that  this  action  cannot  be  main- 
tained and  should  be  dismissed,  as  Its  sole 
purpose  la  to  prohibit  by  injunction  the  pros- 
ecution of  the  plaintiff  under  an  ordinance  of 
the  town,  criminal  in  its  nature,  and  that  the 
principle  settled  by  the  cases  of  Wardens  t. 
Commissioners,  109  N.  C.  21,  13  S.  E.  700; 
Cohen  y.  Commissioners,  77  N.  0.  2,  and  Paul 
V.  Washington,  134  N.  a  879,  47  S.  B.  793, 
65  L.  R.  A.  902,  applies. 

We  recognize  and  reaffirm  the  authority  of 
those  cases  in  holding'  that  a  court  of  equity 
will  not  enjoin  the  enforcement  of  a  crim- 
inal ordinance  or  statute,  but  will  leave  the 
party  to  make  his  defense  at  law  when  he 
is  arrested,  and  charged  with  the  crime.  But 
this  action  does  not  seek  to  enjoin  the  en- 
forcement of  the  criminal  law  as  was  the 
case  In  the  cases  cited.  If  the  authorities 
charged  with  Its  enforcement  think  that 
plaintiff  has  violated  the  criminal  law,  they 
have  the  right  to  prosecute  him  In  the  crim- 
inal courts,  notwithstanding  the  pendency  of 
this  action,  which  Is  brought  solely  for  the 
purpose  of  determining  and  enforcing  cer- 
tain property  rights  of  the  plaintiff,  and  in 
this  respect  the  case  differs  essentially  from 
those  cited. 

The  plaintiff  alleges  that  be  is  the  owner 
of  a  lot  upon  which  Is  a  hotel ;  that  he  left 
open  a  nine-foot  alleyway  leading  from  the 
rear  of  his  lot  and  on  bis  own  land  Into 
the  street,  that  It  la  the  only  means  of  In- 
gress and  egress  he  has,  and  that  it  has 
been  in  constant  use  for  20  years,  that  the 
defendants  have  wrongfully  and  unlawfully 
closed  it  up  by  building  a  cement  sidewalk 
in  front  of  it  of  such  height  and  character 
that  he  cannot  cross  It  with  his  vehicles,  etc. 
The  defendants  admit  that  they  have  closed 
up  the  alleyway  by  the  sidewalk  aforesaid, 
but  aver  that  they  did  so  because  it  was  so 
situated  as  to  be  a  nuisance  and  dangerous 
to  the  public.  They  aver  that  they  have  pro- 
vided plaintiff  jrith  an  entrance  on  the  other 
side  of  his  hotel  and  between  that  and  an 


adjoining  hotel,  about  four  feet  of  which  new 
entrance  is  on  plaintiff's  land. 

The  fact  that  the  defendants  enacted  an 
ordinance  prohibiting  citizens  generally  from 
driving  across  this  sidewalk  at  that  and  two 
other  similar  places  does  not  take  from 
plaintiff  the  right  to  test  in  a  civil  action  his 
property  rights  and  have  removed  the  phys- 
ical obstruction  to  their  enjolnment,  as  well 
as  to  recover  damages  for  their  infraction. 
The  remedy  for  injunction  is  appropriate  to 
the  abutter  in  a  proper  case.  It  will  He  to 
prevent  the  deprivation  of  his  right  of  ac- 
cess (Elliott,  Roads  &  Streets,  {  709;  Carter 
V.  Chicago,  57  III.  283 ;  Callanan  y.  Oilman, 
107  N.  Y.  361,  14  N.  B.  264,  1  Am.  St  Rep. 
831),  and  may  be  joined  In  the  aame  action 
with  a  demand  for  damages.  Ross  y.  Thomp- 
son, 78  Ind.  99.  The  right  of  Ingress  and 
egress  over  one's  own  land  to  the  public 
streets  and  roads  is  an  incident  to  ownership 
and  constitutes  a  property  right 

In  the  case  of  Metcalf  v.  Boston,  158  Mass. 
285,  33  N.  B.  686,  the  court  speaking  of  the 
rights  of  lot  owners  abutting  on  the  streets, 
says:  "They  have  a  right  to  make  for  them- 
selves driveways  to  the  wrought  part  of  the 
street  in  any  reasonable  way  which  does  not 
Interfere  with  the  use  of  the  street  by  the 
public" 

The  Supreme  Court  of  Indiana  treats  the 
right  of  access  as  a  property  right  and  holds 
that  an  Injunction  will  lie  to  protect  It  Rosa 
y.  Thompson,  78  Ind.  91. 

For  these  reasons  we  think  that  the  com- 
plaint does  state  a  cause  of  action  independ- 
ent of  any  question  concerning  the  adminis- 
tration of  the  criminal  law.  But  inasmuch 
as  it  appears  from  the  record  that  the  plain- 
tiff has  t>een  provided  with  at  least  a  tem- 
porary entrance,  a  few  feet  of  which  is  on 
his  own  land,  we  see  no  reason  why  a  tem- 
porary restraining  order  is  now  necessary. 

When  the  issues  raised  by  the  pleadings  are 
passed  upon  and  the  rights  of  the  plaintiff  de- 
termined, an  injunction  may  or  may  not  be 
necessary.  Or,  in  case  the  jury  should  find 
that  the  alleyway  In  question  constituted  a 
nuisance  and  was  dangerous  to  the  public, 
the  court  will  consider  the  best  means  of 
abating  or  remedying  It,  as  was  done  in  Hy- 
att y.  Myers,  73  N.  O.  233,  and  Hickory  ▼. 
R.  a,  143  N.  O.  454,  65  S.  E.  840. 

The  order  denying  the  temporary  restralnr 
ing  order  is  affirmed. 

OSi  N.  C.  m 
KEUiY  y.  TRIMONT  LODGE,  NO.  249, 
I.  O.  O.  F. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 
1910.) 

1.  Beneficial  Associations  (|  18*)  —  Ac- 
tions—Stipulation  lilUITINO  TBIBONAXi— 
Validity. 

A  stipulation  in  an  application  for  mem- 
bership in  a  beneficial  nssociation,  whereby  the 
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applicant  agreed  to  seek  his  remedy  for  all 
rights  oa  account  of  such  membership  in  the 
tribunals  of  the  order,  while  binding  as  to  de- 
cisions of  the  tribunals  of  the  order  on  all 
questions  of  a  legislative  or  administrative  char- 
acter, and  as  to  controversies  between  members 
within  the  order,  did  preclude  a  member  from 
invoking  the  courts  to  aid  in  the  enforcement 
of  a  property  right,  Buch  as  the  recovery  of 
sick  benefits,  without  resorting  in  the  first  In- 
stance to  the  order's  tribunal. 

[Kd.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  IS  9,  10;  Dec.  Dig.  {  18.*] 

2.  Bgneficiai.  Associations    (|   18*)  — Sick 

Benefits— Action— Parties. 

Though  the  constitution  of  a  beneficial  as- 
sociation provided  that  benefits  were  rights  pei^ 
Bonal  to  tne  member,  his  family  and  dependent 
relatives,  and  not  payable  to  the  legal  represen- 
tative of  the  member's  estate,  where  a  deceas- 
ed member  had  no  family  or  dependent  rela- 
tives, sick  benefits  accruing  to  him  in  his  life- 
time might  l>e  sued  for  by  his  personal  repre- 
sentative, to  go,  when  recovered,  into  his  es- 
tate for  distribution  -under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  a  9,  10;  Dec.  Dig.  §  1&*] 

Appeal,  from  Superior  Court,  Macon  Coun- 
ty;   J.  S.  Adams,  Judge. 

Action  by  Lassie  Kelly,  administratrix, 
against  the  Trimont  Lodge,  No.  249,  I.  O. 
O.  F.  Judgment  for  plaintiff,  iiuid  defendant 
appeals.     No  error. 

Civil  action,  tried  on  appeal  from  the  Judg- 
ment of  a  Justice  of  the  peace.  The  Intes- 
tate of  the  plaintiff,  who  died  June  12,  1908, 
was  a  member  of  the  defendant  lodge,  which 
was  duly  Incorporated  by  an  act  of  the  Gen- 
eral Assembly  of  North  Carolina  (Private 
Laws  Extra  Sess.  1908,  e.  25),  and  was  by 
said  act  (section  2)  declared  "capable  In  law 
to  sue  and  be  sued,  to  plea4  and  be  im- 
pleaded," etc,  in  all  the  courts  of  this  state 
In  "all  and  singular  actions  or  matters  or 
demands  whatsoever."  The  plaintiff  seeks 
in  this  action  to  recover  (36  sick  benefits, 
to  wlUch  her  Intestate  was  entitled  under 
the  rules  and  regulations  prescribed  by  the 
defendant.  The  defendant  resists  recovery 
upon  the  following  grounds:  (1)  That  the 
application  of  the  deceased  for  membership 
contained  the  following  stipulation:  "If  ad- 
mitted, I  hereby  promise  and  agree  to  abide 
by  the  laws,  customs  and  usages  of  the  or- 
der, and  especially  of  this  lodge.  And  I  fur- 
ther agree  that  I  will  only  seek  my  remedy 
for  all  rights  on  account  of  such  member- 
ship In  the  tribunals  of  the  order;"  and  that 
the  lodge  Itself  was  the  customary  tribunal 
to  pass  upon  and  to  determine  the  rights 
of  the  members;  and  that  It  had,  after  the 
death  of  the  Intestate  of  the  plaintiff,  to 
wit,  in  August,  1908,  refused  to  pay  any 
sick  benefits  on  the  intestate's  behalf.  (2) 
That  the  constitution  of  the  Grand  Lodge, 
under  whose  Jurisdiction  the  defendant  Is 
declared  to  be,  in  act  incorporating  It,  con- 
tains the  following:  "Sec.  110.  Not  pay- 
able  to  legal  repre.'sentntives.    Benefits  are 


rights  personal  to  the-  member,  his  family 
and  dependent  relatives,  and  are  not  pay- 
able to  the  legal  representative  of  a  mem- 
ber's estate."  At  the  close  of  the  evidence 
the  defendant  moved  for  nonsuit  -The  fol- 
lowing Issue  was  submitted  to  the  Jury:  "Is 
the  defendant  indebted  to  the  plaintiff;  and, 
if  so.  In  what  sum?"  Under  the  charge  of 
the  Judge  and  upon  the  evidence,  the  Jury 
answered  the  issue,  "$36."  Judgment  was 
rendered  accordingly  for  the  plaintiff,  and 
defendant  appealed  to  this  court 

Robertson  &  Benbow,  Perrln  Busbee,  and 
T.  H.  Calvert  for  appellant  T.  J.  Johnston 
and  G.  L.  Jones,  for  appellee. 

MANNING,  J.  It  Is  contended  by  the  de- 
fendant that  the  stipulation  contained  in 
the  application  for  membership  in  the  de- 
fendant lodge  by  the  deceased,  that  he  would 
seek  the  remedy  for  all  his  rights  on  ac- 
count of  such  membership,  in  the  tribunals 
of  the  order,  precludes  any  resort  to  the 
established  courts  of  the  state  for  the  en- 
forcement of  any  right  however  Just  or  how- 
ever plainly  established  by  contract  unless 
the  tribunals  of  the  order  deliberately  re- 
fuse to  act  or  their  action  is  fraudulently 
taken.  The  precise  question  was  considered 
and  determined  by  the  Supreme  Court  of 
Illinois,  in  the  case  of  Ry.  Conductors'  Ben- 
efit Ass'n  V.  Robinson,  147  111.  138,  159,  35 
N.  E.  168,  176,  in  which  case  the  court  said: 
"That  it  is  competent  for  members  of  so- 
cieties of  this  character  to  so  contract  that 
their  rights  as  members  shall  .depend  upon 
the  determination,  of  some  tribunal  of  their 
own  cliolce,  may  be  conceded.  But  where 
the  designated  tribunal  is  the  society  itself, 
one  of  the  parties  to  the  controversy,  or 
what  Is  substantially  the  same  thing,  the 
board  of  directors,  which  Is  its  official  and 
organic  representative,  the  courts  will  hesi- 
tate and  even  refuse  to  treat  its  decisions 
as  final  and  conclusive,  unless  the  language 
of  the  contract  is  such  as  to  preclude  any 
other  construction.  The  Judicial  mind  is  so 
strongly  ag^Jnst  the  propriety  of  allowing 
one  of  the  parties,  or  its  especial  representa- 
tive, to  be  Judge  or  arbitrator  in  Its  own 
case,  that  even  a  strained  Interpretation  will 
be  resorted  to  if  necessary  to  avoid  the  re- 
sult" In  Pearson  v.  Anderburg,  28  Utah, 
495,  80  Pac  307,  the  Supreme  Court  of  Utah, 
having  announced  the  same  conclusion  as 
the  Illlnoia  court  said:  "To  hold  otherwise 
would  be  an  attempt  to  clothe  such  volun- 
tary association  with  power  to  create  Judi- 
cial tribunals,  which  would  be  contrary  to 
the  law  of  the  land.  Danlher  v.  Grand 
Lodge  A.  O.  U.  W.,  10  Utah,  110,  37  Pac. 
245.  We  therefore  hold  that  plaintiff  was 
not  required  to  exhaust  the  remedy  pro- 
vided by  the  tribunals  of  the  assoclntlon  as 
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a  condition  precedent- to  the  bringing  of  this 
action.  We  have  no  aonbt  of  the  power  of 
members  of  a  Tolnntary  association  to  restrict 
themselTes,  as  to  matters  Incidental  to  the  op- 
eration of  the  association,  to  remedies  before 
tribunals  created  by  the  association,  the  na- 
ture and  kind  of  which  we  need  not  here 
consider.  We  are,  however,  of  the  opinion 
that  this  case  does  not  fall  within  such  rule. 
The  right  to  the  moneys  due  here  was  a  prop- 
erty right,  and  was  created  by  and  growing 
out  of  a  contract"  In  2  Bacon  on  Ben. 
Soc.  &  Life  Ins.,  {  400a,  p.  1016,  the  learned 
author,  after  quoting  from  many  eases,  says: 
"It  seems  to  us  that  the  reasoning  of  the 
Supreme  Court  of  Illinois  Is  most  logical 
and  in  accordance  with  the  principles  of  Ju»> 
tlce.  It  Is  certainly  abhorent  to  a  sense  of 
Justice  that  a  corporation  shonid  be  Judge 
and  jury  when  defendant,  and  should  de- 
cide upon  the  validity  of  claims  against  It- 
self, to  the  exclusion  of  the  civil  courts  or 
any  rights  on  the  part  of  the  claimant  to 
have  a  review  by  the  courts  of  such  Judg- 
ment" Limiting  the  stipulation  in  the  ap- 
plication to,  an  agreement  to  submit  to  the 
decisions  of  the  tribunals  of  the  order  upon 
all  questions  of  a  legislative  or  administra- 
tive nature,  and  to  their  Judgment  upon  con- 
troversies of  members  with  one  another 
within  the  order,  we  think  the  stipulation 
can  be  sustained,  and  we  would  say  that 
upon  a  question  involving  one  of  the  above 
matters,  the  member  had  by  such  stipula- 
tion precluded  himself' from  a  resort  to  the 
court  In  the  absence  of  charges  of  fraud  or 
misconduct  But  where  the  question  Involv- 
ed Is  the  enforcement  of  a  property  right 
such  as  Is  presented  in  this  case,  we  hold 
that  the  courts  can  be  Invoked  by  a  mem- 
ber to  aid  blm  In  the  enforcement  or  protec- 
tion of  such  rights,  without  resorting.  In  the 
first  Instance,  to  the  tribunal  of  the  order. 
The  Supreme  Court  of  Maine,  In  Stephenson 
V.  Insurance  Co.,  54  Me.  S5,  thus  tersely 
stated  the  prlnd^e:  "The  law,  and  not  the 
contract,  prescribes  the  remedy,  and  parties 
have  no  more  right  to  enter  into  stipulations 
against  a  resort  to  the  courts  for  their  rem- 
edy in  a  given  case,  than  they  have  to  provide 
a  remedy  prohibited  by  law."  Braddy  v.  In- 
surance Co.,  115  N.  C.  354,  20  S.  E.  477.  Our 
court  has  uniformly  held  to  the  doctrine  that 
when  a  cause  of  action  has  arisen,  the  courts 
cannot  be  ousted  of  their  Jurisdiction  by 
agreements  previously  entered  into,  to  sub- 
mit the  liabilities  and  rights  of  the  parties 
to  the  determination  of  other  tribunals  nam- 
ed In  the  agreement;  but  It  has  been,  also, 
generally  held  that  the  agreement  to  sub- 
mit the  particular  question  of  the  amount 
of  loss  or  damage  of  the  assured  under  an 
Insurance  policy,  is  not  against  public  pol- 
icy and  is  sustained.  That  is  simply  a  meth- 
od for  the  ascertainment  of  a  single  fact  and 
not  the  determination  of  the  legal  liability 


of  the  insurer.  Mfg.  Co.  r.  Assur.  Co.,  106 
N.  C.  28,  10  S.  B.  1057.  The  second  question 
earnestly  urged  upon  our  consideration  is 
that  the  personal  representative  of  the  de- 
ceased member  cannot  maintain  the  action 
to  recover  the  sick  benefits  due  the  deceased, 
for  the  reason  that  the  constitution  of  the 
Grand  Lodge  provides  that  the  "benefits  are 
rights  personal  to  the  member,  his  family 
and  dependent  relatives,  and  are  not  pay- 
able to  the  legal  representatives  of  a  mem- 
ber's estate."  There  is  no  evidence  found 
in  the  record  that  the  deceased  member, 
Kelly,  had  any  "family  or  dependent  rela- 
tives," and  we  will  assume  that  he  in  fact 
had  none.  What  then  becomes  of  the  sick 
benefits  accruing  to  him  in  his  lifetime  but 
unpaid?  The  evidence  is  sufficient  to  es- 
tablish the  fact  that  he  was  entitled  to  them 
under  the  rules  of  the  -  lodge,  and  having 
a  right  to  them  by  reason  of  the  contract 
It  was  the  obligation  of  the  defendant  lodge 
to  pay  them  and  thus  perform  its  contract 
These  sick  benefits  were  not  mere  donatiouF 
or  gratuities,  such  as  pensions  (In  re  Smith 

130  N.  C.  638,  41  S.  E.  802;    Gill  v.  Dixon, 

131  N.  G  89,  42  S.  E.  538).  They  became 
payable  uiwn  the  happening  of  certain  con- 
ditions, one  of  these  being  that  the  partic- 
ular member  should  be  in  good  standing, 
and  that  Is  explained  to  mean,  not  in  ar- 
rears in  his  fixed  dues.  Paying  his  dues, 
the  member,  being  disabled  by  sickness  not 
caused  by  Intemperance  or  immoral  conduct 
became  entitled  to  these  sick  benefits  as  a 
matter  of  right  Ought  the  lodge,  by  with- 
holding payment  until  after  the  death  of  its 
sick  member,  be  permitted  to  hold  these  sick 
benefits  as  forfeited  to  it  or  as  a  derelict 
cast  Into  its  treasury?  If  forfeited,  they 
became  so  in  its  own  wrong,  by  its  refusal 
to  perform  its  own  contract.  In  such  event, 
as  is  said  by  the  Court  of  Appeals  of  New 
York  in  the  case  of  Bishop -v.  Grand  Lodge 
of  Empire  Order  of  Mutual  Aid,  112  N.  Y. 
627,  20  N.  B.  562:  "The  neglect  of  the  com- 
pany might  thus  result  in  a  forfeiture  of  the 
fund.  The  whole  object  of  the  corporation 
would  thus  be  defeated,  and  a  most  tmjust 
result  would  or  might  follow  such  a  con- 
struction." A  section  of  the  act  incorporat- 
ing the  defendant  In  that  case  provided  that 
such  beneficiary  fund  should  be  exempt  from 
execution,  and  not  be  liable  to  be  seized 
or  taken  on  any  process  to  pay  any  debt  or 
liability  of  a  deceased  member.  In  Pearson 
V.  Anderburg,  supra,  the  defendants  were 
members  of  a  voluntary  association  known 
as  and  called  "Sandy  Lodge  No.  11,  I.  O. 
O.  F.,  Sandy,  Utah,"  and  the  plaintiff  was 
the  administratrix  of  a  deceased  member. 
In  that  action  the  plaintiff  sought  to  recov- 
er sick  benefits  as  well  as  the  funeral  bene- 
fit, and  the  same  defense  as  in  this  case  was 
Interposed.  The  court  said:  "They  were  not 
benefits  due  or  payable  to  the  widow  or  the 
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family,  or  benefits  due  arising  after  the 
death  of  the  said  deceased.  The  deceased 
had  he  lived,  could  have  maintained  an  ac- 
tion therefore.  The  action  did  not  abate 
by  his  death."  In  Md.  Mut  Ben.  Soc  Red 
Men  y.  Clendinen,  Adm'r,  44  Md.  429,  22 
Am.  Rep.  52,  cited  by  counsel  for  the  de- 
fendant, the  controlling  rule  of  the  society 
In  that  case  provided  that,  upon  the  death 
of  a  member,  a  fixed  sum  should  be  paid 
to  the  widow,  child  or  children,  or  such  per- 
son or  persons  to  whom  the  deceased  may 
have  disposed  of  the  same  by  will  or  assign- 
ment, and  in  the  event  that  there  was  no 
wife,  child  or  children,  and  no  execution  of 
the  power  of  disposal  in  the  manner  au- 
thorized, then,  after  the  payment  of  the 
funeral  expenses,  the  excess  should  go  to 
the  permanent  fund  of  the  association.  The 
deceased  member,  In  that  case,  left  no  wife, 
child  or  children,  and  did  not  execute  the 
power  of  disposal,  and  the  court,  in  deny- 
ing the  right  of  the  administrator  of  the 
member  to  recover,  said:  "The  interest  ac- 
quired by  a  member  of  this  association  Is 
not  one  payable  to  himself,  or  for  his  own 
l>enefit,  further  than  his  funeral  expenses. 
It  Is  not  a  'debltum  in  present!,  solvendum 
in  futuro.*  If  the  deceased  bad  only  a  pow- 
er and  not  an  interest  or  property  in  the 
sum  or  fund.  It  is  not  assets."  The  deci- 
sion of  the  Court  in  Re  William  Roddick, 
27  Ont  537,  rests  upon  the  well-recognized 
principle  that  the  beneficiary  named  in  a 
certificate  of  insurance  or  a  policy  of  insur- 
ance, and  not  the  personal  representative  of 
the  deceased  member,  is  alone  competent  to 
maintain  an  action  to  recover  the  amount 
stipulated  to  be  paid  in  the  policy  or  certifi- 
cate. These  authorities  cited  by  the  defend- 
ant counsel  are  not  decisive  of  the  present 
question.  If  the  cause  of  action  to  recover 
the  sick  benefits  survived  or  continued,  then 
by  section  415,  Revisai  1905,  the  right  of 
action  to  enforce  it  survived.  If  the  de- 
ceased member  had,  during  his  lifetime,  be- 
gun action  to  recover  these  benefits,  it  is 
clear  the  action  would  not  have  abated  upon 
his  death,  and  we  think  his  personal  repre- 
sentative would  have  been  the  proper  party 
to  continue  the  prosecution  of  the  suit  We 
do  not  think  this  case  presents  the  case  of 
a  failure  of  donees  capable  of  taking — that 
applies  to  testamentary  devises  and  to  trust 
estates;  but  it  presents  the  case  of  a  debtor 
prescribing  the  successive  persons  to  whom  he 
will  pay  the  debt  due.  Where  the  deceased 
member  leaves  a  family  or  dependent  rela- 
tives. It  may  ue  that  these  sick  benefits, 
when  recovered,  would  be  held  by  personal 
representatives,  not  strictly  as  assets  for  the 
payment  of  debts,  but  as  designed  primarily 
for  the  benefit  of  those  persons  coming  in 
tliat  class;  but  we  think,  in  those  cases,  as 
In  this,  where  there  are  none  belonging  to 
the  named  classes,  the  benefits,  when  recov- 


ered by  the  personal  representative,  will  gO' 
into  the  intestate's  estate  for  disbursement 
or  distribution,  as  required  by  our  statute. 
In  our  opinion,  the  Judgment  of  the  court 
below  should  be  affirmed. 
No  error. 


(IM  N.  c.  ISl) 

TURNER  T.  SOUTHERN  POWER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 
1910.) 

1.  ELBCTBicrrT  (§1  11, 13*)— Pkovidino  Light 
AND  PowKB— Duties  of  Sebvice  Cobpoba- 

TION. 

Where  an  electric  light  and  power  com- 
pany operating  under  a  quasi  public  charter 
contracted  to  furnish  electricity  for  light  or 
power,  its  obligation  as  to  the  amount  to  l>e 
supplied  must  be  determined  according  to  the 
general  principles  of  coDtract,  which,  as  a  rule, 
are  absolute,  but  its  duties  as  to  the  methods 
and  appliances  for  the  proper  use  and  delivery 
of  electricity,  in  the  absence  of  specific  stipula- 
tions concemine  them,  should  be  determined  un- 
der the  general  principles  of  the  law  of  neg- 
ligence. 

[Bd.   Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  if  11,  13.*] 

2.  ELECTBTcrrr  (§  13»)— Negligence- Tbans- 
FEB  OF  Obligation. 

A  corporation  furnishing  electricity  for 
heat,  light,  or  power,  under  privileges  con- 
ferred by  the  lawmaking  power,  may  not  stip- 
ulate against  negligence,  nor  transfer  its  ob- 
ligations to  others  without  legislative  authority. 
[Ed.  Note. — For  other  cases,  see  Electricity, 
Dec.  Dig.  §  13.*] 

3.  Electbicitt  (8  14*)— Caee  Requibbd. 

■  A  corporation  furnishing  electricity  for 
heat,  light,  and  power  owes  to  its  patrons  the 
duty  to  protect  them  from  injury  by  exercising 
the  highest  skill,  the  most  consummate  care  and 
caution,  and  the  utmost  diligence  and  foresight 
in  constructing,  maintaining,  and  inspecting  its 
plant  and  appliances  obtainable,  consistent  with 
the  practical  operation  thereof. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  f  7;    Dec.  Dig.  §  14.*] 

4.  Negligence  (|  121*)— Res  Ipsa  Loquitdb. 

When  a  tiling  which  causes  injury  is 
shown  to  be  under  defendant's  management, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of  ex- 
?>lanation  by  defendant,  that  the  accident  arose 
rom  its  want  of  care. 

[EM.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  IS  217-220;    Dec.  Dig.  {  121.*] 

5.  Electbicitt  (S  19*)— Injtjbies  to  Consuh- 
eb  —  Negligence  —  Evidence— Rbs  Ipsa 
Loquitur. 

Plaintiff  entered  his  store,  which  was  light- 
ed by  electricity,  took  hold  of  a  lamp  suspend- 
ed from  the  ceiling  by  a  cord  to  turn  on  the 
light  in  the  ordinary  manner,  when  his  hand 
was  caught  and  held  by  the  current,  rendering 
him  temporarily  unconscious,  severely  burning 
his  hand,  and  causing  permanent  injury.  The 
electricity  was  conveyed  to  the  building  by 
defendant  companies  under  a  contract  to  pro- 
vide a  certain  number  of  lamps  at  a  specified 
power,  the  bulb  of  the  particular  lamp  having 
been  bought  from  defendants  a  short  time  be- 
fore. There  was  also  evidence  that  the  ap- 
pliances within  the  building  procured  from 
others  were  examined  by  an  expert  the  day 
after   the   injury   and    found   in   proper  condi- 


•For  other  cases  see  same  topic  and  eectlen  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  IndexM 


Digitized  by 


Google 


768 


09  SOUTHEASTERN  REPORTER. 


(N.a 


tion,  and  that  the  amount  of  electricity  at 
the  Yoltage  contracted  for  woald  not  injure  a 
peiBon  in  plaintiffs  position  when  injured  un- 
der conditions  in  the  building  which  then  and 
usually  obtained.  Defendants  also  examined 
the  appliances  the  succeeding  day  and  found 
that  the  proper  amount  of  electricity  was 
being  carried  through  the  wires.  Held,  that 
such  facts  were  suiScient  to  make  a  prima  facie 
case  of  defendants'  negligence  nnder  the  doc- 
trine res  ipsa  loquitur. 

[Bd.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  I  19.  •! 

Appeal  from  Superior  Court,  Mecklenburg 
County;   E.  B.  Jones,  Judge. 

Action  by  R.  B.  Turner  against  the  South- 
ern Power  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Adlrmed. 

Civil  action  to  recover  damages  for  in- 
jury, caused  by  alleged  negligence  on  the 
part  of  defendants,  tried  before  his  honor  B. 
B.  Jones,  Judge,  and  a  jury,  at  January 
term,  1910,  of  the  superior  court  of  Mecklen- 
burg county.  It  was  shown  at  the  trial  that 
,on  December  25,  1908,  plaintiff  entered  his 
store  at  some  time  in  the  early  evening  to 
make  a  sale  to  some  one,  and  as  he  caught 
hold  of  the  electric  lamp,  suspended  froni  the 
celling  by  a  cord,  to  turn  on  the  light,  in 
the  ordinary  and 'usual  way,  his  hand  was 
caught  and  held  by  the  current,  rendering 
him,  for  a  time,  unconscious,  severely  burn- 
ing his  hand,  and  causing  permanent  injury 
to  same;  that  the  electricity  was  conveyed 
to  the  building  by  defendant  companies,  un- 
der a  contract  to  furnish  same  for  a  given 
number  of  lamps,  at  the  ordinary  voltage, 
stated  to  be,  for  that  purpose,  110  volts,  and 
that  the  appliances  within  the  building  for 
distributing  the  light  to  the  different  lamps 
was  supplied  by  a  different  company,  act- 
ing Independently  of  defendants  except  the 
bulb  for  this  particular  lamp  which  had  bten 
bought  from  defendant^  a  short  time  before. 
There  was  evidence,  on  the  part  of  plaintiff, 
tending  to  show  that  the  appliances,  within 
the  building,  procured  from  other  persons, 
were  examined  by  an  expert  the  day  after 
the  injury  and  found  to  be  In  good  shape, 
and  that  on  the  position  of  plaintiff,  when 
injured,  and  under  conditions  in  the  building 
which  then  and  usually  obtained,  the  amount 
of  electricity  and  at  the  voltage  contracted 
for  wonld  not  produce  the  effects  which  were 
shown  to  have  resulted;  that  plaintiff  took 
hold  of  bulb,  in  this  Instance,  as  he  had  been 
accustomed  to  do  since  the  light  had  been 
Installed,  and  same  had  never  caused  any 
bad  effects  before  or  given  indications  that 
anything  was  wrong.  There  was  evidence, 
on  the  part  of  the  defendants,  tending  to  show 
that  they  have  supplied  electricity  under 
the  contract  to  the  amount  and  voltage 
stated,  and  conveyed  the  same  to  the  building 
as  claimed;  that  they  had  installed  a  meter 
and  switch  with  the  appliances  required  for 
properly  protecting  the  house ;  that  no  of- 


ficial report  of  the  occurrence  had  been 
made  directly  to  the  office,  but  that,  having 
noted  an  account  of  it  In  the  morning  paper, 
the  appliances  referred  to  for  supplying  the 
electricity  were  examined  and  tested  by  their 
experts  on  the  afternoon  of  the  day  suc- 
ceeding the  occurrence,  and  their  appliances, 
the  ampere  pings,  etc.,  for  controlling  the 
volume  and  voltage  showed  to  be  in  good 
order,  and  also  the  charts  connected  with 
the  transformer  gave  indication  that  the 
proper  amount  of  electricity  had  been  dis- 
tributed, etc.  Speaking  of  this  particular 
Implement  and  its  use  and  purposes  and  the 
evidence  afforded  by  these  charts,  W.  W. 
Hanks,  a  witness  for  defendants,  testified: 
"These  are  registered  on  an  automatic  instru- 
ment that  shows,  in  order  to  get  an  excessive 
voltage  at  the  point  Mr.  Turner  came  in  con- 
tact with.  It  would  have  to  be  in  contact  with 
some  other  source  of  higher  voltage.  The 
system  was  all  right,  and  It  would  have  to 
be  from  some  foreign  wire  or  from  a  primary 
wire  not  on  the  system."  There  was  further 
some  evidence  offered  by  defendants  to  the 
effect  that  at  a  point  near  where  this  par- 
ticular light  was  suspended  from  the  ceiling, 
the  floor  had  been  saturated  with  the  brine 
from  a  pile  of  meat,  and  that  by  standing 
on  that  point  the  voltage  at  110  might  be 
accelerated  or  Increased  so  as  to  import 
danger  to  one  handling  an  exposed  wire  sup- 
plying electricity  for  the  lamp,  etc.  The 
cause  was  tried  on  the  ordinary  issues  as  for 
negligent  Injury,  and  responsibility  of  de- 
fendants was  determined  under  the  princi- 
ples applicable  to  demands  of  that  nature. 
The  court  Imposed  throughout  on  plaintiff 
the  burden  of  the  Issue  as  to  defendants' 
negligence,  and,  under  several  prayers  for  In- 
structions offered  by  defendants,  he  charged 
the  Jury  that,  if  the  Injury  was  caused  by 
reason  of  defective  socket  or  other  appliances 
In  the  building,  the  defendants  would  not  be 
liable,  and  in  effect  excluded  every  cause  or 
feature  of  responsibility  except  that  which 
might  arise  from  an  excess  of  voltage  neg- 
ligently conveyed  or  allowed  to  enter  Into 
the  building  by  reason  of  the  defective  ap- 
pliances of  defendants.  On  the  standard  of 
care  the  court  charged  the  Jury,  among  oth- 
er things  "that,  while  the  law  does  not  re- 
gard an  electric  light  company  an  Insurer 
against  Injury,  such  a  company  owes  to  its 
patrons  the  duty  to  protect  them  from  In- 
jury, by  exercising  the  highest  skill,  most 
consummate  care  and  caution,  and  the  ut- 
most diligence  and  foresight  In  the  construc- 
tion, maintenance,  and  Inspection  of  Its 
plant  and  appliances  obtainable,  consistent 
with  the  practical  operation  of  Its  plant"  So 
it  is  something  more,  under  the  law,  as  the 
court  understands  It,  than  ordinary  care;  it 
is  the  highest  care.  Verdict  and  Judgment 
for  plaintiff,  and  defendants  excepted  and 
appealed. 
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Osborne,  Lucas  &  Cocke,  for  appellants. 
Burwell  &  Cansler  and  R.  S.  Hutchinson, 
for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  We  are  of  opinion  ttiat  this  cause 
has  been  tried  on  correct  principles  and  that 
no  reversible  error  appears  of  record.  Where 
on  electric  light  and  power  company,  operat> 
Ing  under  a  quasi  public  charter,  enters  into 
an  ordinary  contract  to  furnish  electricity 
for  a  given  number  of  lights  or  for  a  given 
amonnt  of  power,  the  obligation  as  to  the 
amount  of  power  or  light  to  be  supplied 
must  be  construed  and  determined  according 
to  the  general  principles  of  contract,  which, 
as  a  rule,  are  absolute,  but,  in  reference 
to  the  duties  incumbent  on  the  vendor  or 
company,  by  reason  of  the  dangerous  nature 
of  electricity  and  as  to  the  methods  and  ap- 
pliances for  its  proper  use  and  delivers, 
these,  in  the  absence  of  specific  stipulations 
concerning  them,  should  be  considered  as 
arising,  in  part,  from  the  position  the  par- 
ties have  assumed  towards  each  other,  and 
to  be  determined  under  the  general  princi- 
ples of -the  law  of  negligence.  A  distinction 
Illustrated  and  applied  In  the  recent  case  of 
DaU  V.  Taylor,  151  N.  O.  284,  68  S.  B.  135, 
a  ease  In  which  liability  was  established  by 
reason  of  a  breach  of  a  legal  duty  on  the 
part  of  the  defendant.  Incident  to  the  con- 
tract relations  between  them  and  not  con- 
tained within  Its  express  terms  and  stipula- 
tions. And  where  the  principle  applies 
they  may  also  be  said  to  rest  upon  the  obli- 
gations that  every  quasi  public  corporation 
is  under  to  perform  its  duties  properly  when 
they  have  dedicated  their  property  to  a  pub- 
lic use  and  are  in  the  exercise  of  chartered 
rights  and  privileges,  conferred  by  the  law- 
making power.  In  part  for  the  public  benefit 
From  this  it  would  seem  to  follow  that  such 
companies  would  not  be  at  liberty  to  stipu- 
late against  negligence,  nor  to  transfer  the 
obligations  incumbent  upon  them,  without 
legislative  sanction.  The  case  has  been  tried 
substantially  according  to  the  principles  in- 
dicated, and  the  degree  of  care  obtaining 
in  such  cases  has  been  correctly  stated  in  the 
charge.  Owing  to  the  very  dangerous  nature 
of  electricity  and  the  serious  and  often  fatal 
consequence  of  negligent  default  in  its  con- 
trol and  use,  the  law  imposes  a  very  high 
degree  of  care  upon  companies  who  manu- 
facture and  furnish  it,  and  the  exacting  re- 
quirements laid  down  by  his  honor  below  is 
in  accord  with  well-considered  authorities  In 
this  and  other  jurisdictions.  "The  utmost 
degree  of  care"  was  the  langfuage  adopted 
and  approved  In  Haynes  v.  Gas  Co.,  114 
N.  C.  203,  211,  19  S.  E.  344,  346,  26  L.  R.  A. 
810,  41  Am.  St  Rep.  786.  Said  Burwell,  J., 
delivering  the  opinion:  "The  danger  Is  great, 
and  the  care  and  watchfulness  must  be  com- 
mensurate with  it"  In  Electric  Co.  v.  Law- 
rence, 31  Colo.,  at  page  308,  73  Pac,  at  page 
41,  It  was  held:  "While  a  corporation  fur- 
.68  S.E.— 49 


nishing  electric  light  to  others  for  private 
gain  may  not  be  regarded  as  an  insurer,  it 
owes  its  patrons  the  duty  to  protect  them 
from  injury  by  exercising  the  highest  skill, 
most  consummate  care  and  caution,  and  ut- 
most diligence  and  foresight  in  the  construc- 
tion, maintenance,  and  Inspection  of  its  plant 
and  appliances  which  is  attainable,  consistent 
with  the  practical  operation  of  its  plant." 
And  in  Brice  v.  Wheeling  Electric  Company, 
62  W.  Va.  685,  69  S.  R  626,  it  was  held: 
"That  electrical  companies  are  required  to 
exercise  the  highest  degree  of  care  in  refer- 
ence to  the  condition,  maintenance,  and  in- 
spection of  their  wires  and  appliances."  In 
approving  these  formulas  as  to  the  degree  of 
care  required  in  such  cases,  the  court  does 
not  intend  to  hold  that  there  is  a  varying 
standard  of  duty  in  this  state  by  which  re- 
sponsibility for  negligence  is  determined. 
Speaking  to  a  similar  question  in  Fitzgerald 
V.  R.  R.,  141  N.  C.  536,  54  S.  R  393  (6  L. 
R.  A.  [N.  S.]  337),  the  court  said:.  "They  were, 
therefore,  charged  with  a  high  degree  of  care 
in  this  respect.  This  statement  Imports  no 
infringement  on  the  doctrine  which  obtains 
with  us  that  there  are  no  degrees  of  care 
so  far  as  fixing  responsibility  for  negligence 
is  concerned.  This  is  true  on  a  given  state 
of  facts  and  in  the  same  case.  The  standard 
is  always  that  care  which  a  prudent  man 
should  use  under  like  circumstances.  What 
such  reasonable  care  is,  however,  does  vary 
in  different  cases  and  in  the  presence  of  dif- 
ferent conditions,  and  the  degree  of  care  re- 
quired of  one,  whose  breach  of  duty  is  very 
likely  to  result  in  serious  harm,  is  greater 
than  when  the  effect  of  such  breach  Is  not 
near  so  threatening." 

It  was  earnestly  urged  for  error  that  the 
Judge  below  refused  to  nonsuit  the  plaintiff, 
and  this  chiefly  on  the  ground  that  there  was 
no  direct  evidence  that  electricity  had  been 
negligently  transmitted  into  the  building  by 
defendants  and  in  excess  of  the  voltage  stip- 
ulated for  in  the  contract  The  court  was 
also  asked  to  charge  the  Jury  to  the  same 
effect  but  'the  position  in  our  opinion  cannot 
be  sustained.  The  presiding  Judge  charged 
the  Jury  that  if  the  injuries  resulted  by  rea- 
son of  defective  apparatus  or  appliances  ex- 
istent within  the  building,  they  would  ren- 
der their  verdict  for  defeudants,  and  In  ef- 
fect excluded  from  the  consideration  of  the 
Jury  any  and  all  Imputation  of  wrong  ex- 
cept that  which  might  arise  by  reason  of  an 
excess  of  voltage  transmitted  into  the  build- 
ing over  the  wires  of  defendants  and  by  rea- 
son of  negligent  default  on  the  part  of  the 
company  or  their  agents.  This  being  true, 
on  the  facts  in  evidence,  the  case  permits 
and  calls  for  an  application  of  the  doctrine 
of  res  ipsa  loquitur,  and  requiring  that  the 
question  of  defendants'  responsibility  should 
be  determined  by  the  Jury.  This  doctrine 
has  been  discussed  and  applied  in  several 
recent  cases  before  this  court  as  in  Dail  v. 
Taylor,  151  N.  C.  284,  66  S.  B.  135,  Fitzgerald 
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T.  B.  R.,  141  N.  0.  S30,  51  S.  E.  391,  6  L.  R. 

A.  (N.  S.)  837,  Ross  v.  Cotton  MUla,  140  N. 
O.  115,  52  S.  B.  121,  1  li.  R.  A.  (N.  S.)  296, 
Stewart  v.  Carpet  Co.,  138  N.  C.  66,  50  S. 

B.  562,  Womble  v.  Grocery  Co.,  135  N.  a 
474,  47  S.  B.  493,  and  in  general  terms  will 
be  found  very  well  stated  In  the  fifth  head- 
note  to  Fitzgerald's  Case,  supra,  as  follows: 
"When  a  thing  which  causes  injury  is  shown 
to  be  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  ordi- 
nary course  of  Qtlngs  does  not  happen,  if 
those  who  have  the  management  use  the 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ant,- that  the  accident  arose  from  a  want  of 
care."  And  this  statement  Mil  be  found  in 
accord  with  well-considered  cases  in  other 
courts  as  in  Griffin  v.  Manice,  166  N.  X.  188, 
59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St  Rep. 
630;  Howser  v.  Railroad,  80  Md.  146,  30  Atl. 
006,  27  li.  R.  A.  154,  45  Ajn.  St  Rep.  332; 
Sheridan  v.  Foley,  58  N.  J.  Law.  230,  33  Aa 
484;  Armour  v.  Golkouska,  95  111.  App.  492. 
These  and  numerous  other  authorities  on  the 
subject  will  disclose  that  it  is  not  the  injury 
alone  that  can  call  for  the  application  of  this 
doctrine  or  maxim,  but  the  injury  and  the 
facts  and  the  circumstances  immediately  at- 
tending it  and  constituting  together  the  occur- 
rence or  event  which  present  the  conditions 
when  it  may  be  properly  allowed  to  prevail. 
Thus  in  Shearman  &  Redfield  on  Negligence, 
i  59,  the  authors  say:  "In  many  cases  the 
maxim  res  ipsa  loquitur  applies — ^the  affair 
speaks  for  Itself.  It  is  not  that  in  any  case 
negligence  can  be  assumed  from  the  mere 
fact  of  an  accident  and  an  injury,  but  in 
these  cases  the  surrounding  circumstances 
which  are  necessarily  brought  into  view  by 
showing  how  the  accident  occurred  contain 
without  further  proof  sufflcient  evidence  of 
the  defendant's  duty  and  of  his  neglect  to 
perform  it.  The  fact  of  the  casualty  and  the 
attendant  circumstances  may  themselves  fur- 
nish all  the  proof  that  the  injured  person  Is 
able  to  otter  or  that  it  is  necessary  to  offer." 
As  shown  in  the  note  to  Fltzger&ld's  Case 
in  6  L.  R.  A.  (N.  S.)  361,  363,  the  term  res 
ipsa  loquitur  has  been  sometimes  inaccurate- 
ly appUed  to  cases  where.  In  addition  to 
facts,  and  attendant  circumstances  more  or 
less  objective  in  their  nature  and  sufflcient 
to  indicate  that  negligent  default  is  the 
more  reasonable  probability  (Dall  v.  Taylor, 
supra),  there  is  testimony  ultra  tending  to  in- 
dicate personal  agency  In  producing  the  re- 
sult complained  of  presenting  rather  an  or- 
dinary case  of  proof  by  circumstantial  evi- 
dence. But  the  doctrine  in  strictness  applies 
when  the  injury  and  the  facts  immediately 
attendant  being  otherwise  sufficient,  this  di- 
rect evidence  of  personal  responsibility  is 
lacking,  and  this  we  think  is  the  case  pre- 
sented here.  Under  the  facts  submitted  for 
the  consideration  of  the  Jury  and  as  accept- 
ed by  them,  all  the  means,  implements,  ap- 
pliances   for    the    generation,    transmission. 


and  delivery  of  this  fluid,  "tbis  manifesta- 
tion of  kinetic  energy,"  as  a  very  Intelligent 
expert  termed  it  in  answer  to  an  inquiry  by 
the  writer,  were  under  the  control  and  man- 
agement of  defendants  and  their  agents.  Un- 
der these  circumstances  the  plaintiff  takes 
hold  of  a  lamp  to  turn  oo  the  light  in  the 
same  manner  he  has  been  accustomed  to  do 
without  injury  for  a  year  or  more  and  under 
like  conditions,  and  receives  an  electric 
shock  causing  serious  Injury,  and  it  is  estalv 
lished  furthermore  that  the  amount  of  volt- 
age stipulated  for  in  the  contract  even  more 
than  that  is  not  likely  to  produce  harmful 
results  if  proper  care  is  observed  in  its  trans- 
mission. The  usual  and  ordinary  evidence 
in  explanation  available  is  in  possession  of 
defendants,  peculiarly  so  In  a  case  of  tbis 
nature;  tbis  last  condltiOD  being  referred  to 
by  Connor,  J.,  in  Womble  t.  Grocery  Co.,  su- 
pra, as  the  basis  of  the  maxim,  and  in  such 
case  as  stated  the  question  of  defendant's  re- 
sponsibility must  be  referred  to  the  Jury: 
not  ss  shown  by  these  authorities  dted,  un- 
der any  presumption  changing  the  burden  of 
the  issue,  but  as  a  cause  in  which  evidence 
has  been  offered,  from  which  negligence  on 
the  part  of  the  defendant  may  be  inferred. 
Speaking  to  this  special  feature  of  the  doc- 
trine In  Womble's  Case,  it  is  said:  "Tbe 
principle  of  res  ipsa  loquitur  in  such  cases 
carries  the  question  of  negligence  to  the 
Jury,  not  relieving  the  plaintiff  of  tbe  burden 
of  proof,  and  not  ^^  think,  raising  any  pre- 
sumption in  her  favor,  but  simply  entitling 
the  Jury,  In  view  of  all  the  drcumstances 
and  conditions,  as  shown  by  plaintlfTs  evi- 
dence, to  infer  negligence  and  say  wbethei', 
upon  all  the  evidence,  the  plaintiff  has  sus- 
tained his  allegations."  Where  the  applica- 
tion of  the  doctrine  we  are  discussing  is 
properly  called  for,  its  effect  and  operation 
are  not  displaced  or  removed  because  there 
Is  testimony  offered  which  if  accepted  by  the 
Jury,  would  exonerate  the  defendant  for  in 
all  such  cases  the  credibility  of  the  evidence 
relevant  to  the  Inquiry  is  for  the  Jury ;  they 
may  accept  or  reject  it  Undoubtedly,  and 
having  in  view  the  high  degree  of  care  re- 
quired in  causes  of  tbis  character.  If  It 
should  be  shown  that  a  defendant  has  tak- 
en all  reasonable  precaution  and  used  all  the 
regulating  and  preventive  appliances  obtain- 
able and  recognized  as  practicable,  and  not- 
withstanding this  the  injury  has  occurred.  In 
such  case  the  defendant  should  be  exonerat- 
ed. There  may  be  cases  where  the  explana- 
tion offered  In  evidence  Is  so  full  and  satis- 
factory that  a  court  would  be  Justified  in 
charging  the  Jury  "if  tbey  l>elieve  the  evi- 
dence the  defendants  are'  entitled  to  their 
verdict"  It  is  recognized  that  this  is  a  dan- 
gerous agent  whose  properties  are  not  as  yet 
fully  known  or  understood,  and  from  what  is 
known,  it  appears  that  at  times  an  amount 
and  voltage  of  electricity  which  is  ordinari- 
ly and  reasonably  treated  as  harmless  may 
cause  serious  and  even  fatal  results,  eitUer 
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from  some  condition  of  tbe  injured  person  or 
otlier  adTentitlous  cause,  which  defendant 
may  not  be  able  either  to  foresee  or  prevent, 
and  therefore  when  a  company  shows  to  a 
Jury  by  testimony  which  they  accept  as 
worthy  of  credence  that  It  has  done  all  that 
the  highest  degree  of  care  could  reasonably 
require  in  reference  to  tbe  "condition,  main- 
tenance, and  inspection  of  thtir  wires  and 
appliances,"  they  should  render  a  verdict,  re- 
lieving defendant  of  liability.  But  on  the 
facts  presented,  in  this  case,  and  for  the  rea- 
sons stated,  the  court  properly  refused  to 
nonsuit  the  plaintiff,  or  to  hold,  as  request- 
ed, tiiat  there  was  no  evidence  of  negligent 
default  The  objection  made  to  allowing  an 
amendment  in  the  midst  of  the  trial,  charg- 
ing negHgence  by  reason  of  a  defective  bulb, 
bought  of  one  of  the  defendants,  and  the  evi- 
dence tending  to  support  It,  has  become  im- 
material in  view  of  the  charge  relieving  de- 
fendants from  any  and  all  Imputation  of  neg- 
ligence on  that  account  There  is  no  error, 
and  the  Judgment  entered  below  is  alSrmed. 
No  error. 


(154  N.  C.  1T7) 

STATE  V.  COLONIAL  CLUB. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1910.) 

1.  Salm   (S   1*)  —  "SAI.B"  —  What   Consti- 
tutes. 

A  "sale"  Is  a  transmutation  of  the  prop- 
erty in  a  personal  chattel  from  one  to  another 
for  a  qoid  pro  quo,  paid  or  agreed  to  be  paid ; 
the  passing  of  title  and  possession  of  any  prop- 
erty for  money  which  the  buyer  pays  or  prom- 
ises to  pay  (quoting  Words  and  Phrases,  vol.  7, 
pp.  6291,  6292). 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Dig.  8!  1,  »-5;  Dec.  Dig.  {  1.*] 
2L  (Jrimiwai,  Law  (J' 893*)— Speciai,  Vebmct 

— INFEBENCES. 

Where  a  special  verdict  is  found,  the  court 
is  confined  to  tbe  facts  found  and  may  not  in- 
fer anything  not  directly  found. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law.  (%nt  Dig.  {{  2089,  2527;  Dec.  Dig.  { 
803.*] 

3.  Intoxicating  Liqtjobs   (|  146*)— Wbong- 
FDi,  "Sale"— Club. 

Defendant,  an  incorporated  club,  located  in 
prohibition  territory,  changed  its  members  an 
initiation  fee  of  $10  and  $6  quarterly  dues ;  the 
membership  being  limited  to  men  over  21  years 
of  age.  A  member  desiring  liquor  would  sign  a 
numbered  order  addressed  to  a  liquor  house  with- 
out the  state  directing  shipment  to  him  of  the 
liquor  required  In  care  of  the  club,  paying  tbe 
club  at  the  time  the  purchase  price,  which  it 
deposited  in  its  bank  account;  its  check  being 
sent  to  the  wholesale  liquor  seller  in  payment. 
The  liquor,  when  received,  was  placed  In  the 
club's  refrigerators;  tbe  bottles  being  mingled 
with  those  of  other  members,  and  furnished  to 
tbe  member  owning  the  same  on  coupon  orders 
bearing  the  same  number  as  the  order  on  which 
the  shipment  was  procured  until  all  the  liquor 
80  ordered  was  exhausted,  the  club  making  no 
profit  OD  the  transaction,  its  manager  being 
paid  a  salary^  derived  from  daes,  etc.  Held, 
that  the  furnishing  of  the  liquor  to  the  mem- 
bers under  such  method  was  not  a  sale  by  the 
club  to  tho  member,  the  dab  being  a  mere  gratu- 


itous bailee  of  the  liquor  while  In  its  possession, 
and  hence  such  transaction  did  not  constitute 
a  violation  of  Pub.  Laws,  Bi.  SesB  J.908,  c.  71, 
prohibiting  sales  of  liquor  for  gala  within  tbe 
state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  159,  160,  163 ;   Dec.  Dig. 

Clark,  O.  J.,  and  Hoke,  3.,  dissenting. 

Appeal  from  Superior  Court  Mecklenburg 
County;  Long,  Judge. 

The  Colonial  Club  was  convicted  of  unlaw- 
fully selling  liquor,  and  it  appeals.  Re- 
versed. 

The  indictment  of  defendant  contains 
three  counts,  to  wit:  First  count:  That  the 
defendant  solicited  orders  for  intoxicating 
liquors  within  the  borders  of  Mecklenburg 
county,  contrary  to  law.  Second  count: 
That  the  defendant  sold  and  retailed  spiritu- 
ous and  malt  liquors  to  some  person  to  the 
jurors  unknown.  Third  count:  That  the  de- 
fendant kept  on  hand  for  sale  more  than 
2%  gallons  of  spirituous  liquors  in  the  coun- 
ty of  Mecklenburg,  contrary  to  law.  The 
defendant  pleaded  not  guilty.  The  Jury  ren- 
dered the  following  special  verdict: 

"The  Colonial  Club  is  a  corporation  duly 
created  and  organized  under  the  laws  of  the 
state  of  North  Carolina ;  the  charter  of  said 
dub  being  dated  the  22d  day  of  June,  1904, 
a  copy  of  which  charter  is  hereto  attached, 
and  a  copy  of  the  by-laws  of  the  said  club  is 
hereto  attached.  That  said  club  has  its  club- 
rooms  in  a  commodious  building  at  the  cor- 
ner of  North  Tryon  and  Bast  Fifth  streets. 
In  the  city  of  Charlotte,  N.  G.  There  are 
180  members  of  said  club.  The  initiation  fee 
is  $10.  and  the  quarterly  dues  $S.  Nobody 
but  men  can  Join  the  club,  and  they  must  be 
over  21  years  of  age.  That  said  club  has  a 
manager,  who  stays  at  said  clubrooms  most 
all  his  time,  and  also  has  a  president  and 
board  of  directors  and  treasurer.  That  said 
club  keeps  on  hand  a  book,  with  order  blanks 
for  lager  beer,  a  copy  of  which  is  hereto  at- 
tached. The  order  blank  has  a  stub  and  cor- 
responds with  the  number  on  the  order. 
Said  stub  is  kept  by  the  club,  and  when  an 
order  is  made  a  memorandum  is  made  on 
the  same  number  as  the  order  blank  is  on 
the  stub,  showing  snbstantially  the  same  as 
on  the  order  blank,  a  copy  of  which  stub  la 
hereto  attached.  These  books,  with  the  or- 
der blanks,  are  paid  for  by  the  club;  but 
no  officer  of  tbe  club  actually  solicits  a  mem- 
ber to  make  the  order.  When  the  order  is 
made  by  the  member  of  tbe  club,  the  money 
for  the  order  is  given  to  the  manager  of  the 
club,  and  the  manager  turns  the  money  over 
to  the  treasurer  of  the  club.  The  treasiurer 
of  the  club  has  a  banking  account  in  which 
he  banks  the  money  received  by  him  and 
sends  the  order  on  the  liquor  houses  with 
the  check  of  the  dub  for  the  amount  receiv- 
ed from  tbe  member,  and  the  liciaor  is  sent 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  K»j  No.  Series  ft  Rep'r  Indeze* 
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to  tbe  member  in  care  of  tbe  dub.  That  the 
club  makes  no  charges  to  the  members  and 
gets  no  profits  out  of  the  transaction.  That, 
at  the  time  the  beer  was  received  bj  the 
dub  (if  the  order  was  for  beer),  the  man- 
ager would  give  the  member  a  book,  with  the 
same  number  on  it  as  was  on  the  order  blank 
and  on  the  stub,  and,  if  tbe  order  was  for 
12  dozen  bottles  of  beer,  the  book  would  con- 
tain 12  dozen  separate  coupons.-  A  copy  of  the 
kind  of  book  Issued  is  hereto  attached. 
That  the  manager  of  the  club  kept  and  keeps 
a  system  of  refrigerators,  in  which  all  the 
beers  are  mixed  with  beer  of  other  mem- 
bers of  the  dub.  If  the  dub  member  wants 
a  bottle  of  beer  for  himself  and  a  friend,  be 
hands  the  book,  ^'a  copy  ot  which  Is  hereto 
attached,  to  the  steward  of  tbe  dub,  who 
would  tear  out  as  many  coupons  as  bottles 
of  l>eer  ordered,  and  deliver  to  such  member 
the  number  of  such  bottles  of  beer  ordered, 
getting  them  out  of  the  refrigerators  where 
it  was  mixed  with  the  other  beer  of  the  oth- 
er members  of  the  club.  That  the  liquor  or- 
dered by  this  dub  is  only  beer,  and  orders 
were  sent  out  of  the  state  of  North  Carolina. 
That  this  system  of  ordering  and  delivering 
lager  beer  was  at  times  hereinafter  mention- 
ed and  at  the  time  of  finding  this  indictment 
carried  on  at  the  dub's  rooms  in  the  city 
of  Charlotte  by  its  manager  and  treasurer, 
under  the  directions  of  said  dub.  That,  fol- 
lowing these  regulations  of  the  dub,  one  of 
its  members,  a  person  to  the  Jurors  un- 
known, went  to  the  dubrooms  in  the  dty  of 

Charlotte,  on  the day  of ,  1910, 

paid  the  club's  manager  the  sum  of  $8.50, 
and  asked  the  manager  to  fill  out  one  of 
the  order  blanks  for  10  dozen  pint  bottles  of 
lager  beer  and  forward  same  to  a  liquor 
bouse  (a  person  to  the  Jurors  unknown)  in 
Richmond,  Ya.,  to  be  filled,  which  was  done 
accordingly,  and  the  club's  check  was  also 
sent  to  the  liquor  house  for  tbe  amount  of 
the  order,  and  the  said  beer  was  shipped  by 
the  liquor  bouse  to  the  member  in  Charlotte 

in  care  of  the  club,  arriving  on  the  

day  of ,  1910,  was  at  once  taken  charge 

of  by  the  manager  and  put  in  the  refriger- 
ators and  mingled  with  the  beer  of  other 
members,  and  on  the  same  day  and  for  some 
days  thereafter  said  club  manager  delivered 
bottles  of  lager  beer  to  said  member  out  of 
tbe  club's  refrigerators,  received  from  said 
member  beer  coupons  in  accordance  with  the 
club's  regulations,  and  on  until  the  member 
had  received  10  dozen  pint  bottles  of  lager 
beer  as  a  beverage — all  of  which  was  willfully 
done  in  the  city  of  Charlotte  in  prohibition 
territory;  neither  tbe  club  nor  its  manager 
having  at  any  time  any  license  to  sell  lager 
beer,  and  that  said  club  was  not  the  agent 
of  said  liquor  house  from  whom  tbe  beer 
was  ordered  any  further  than  the  foregoing 
facts  may  as  a  matter  of  law  make  it  the 
agent,  and  that  the  club  received  no  profit 
for  Its  connection  with  the  transaction. 
"The  Jury  for  their  special  verdict  say: 


We  find  tbe  foregoing  facts;  and,  if  on  said 
facts  the  court  is  of  the  opinion  that  the 
defendant  is  guilty,  then  we  find  the  defend- 
ant guilty  as  charged  in  the  bill,  and,  if  tbe 
court  be  of  the  opinion  that  the  defendant 
is  not  guilty  upon  such  findings,  then  we 
find  the  defendknt  not  guilty." 

The  following  Is  a  copy  of  the  ticket  given 
to  the  member  upon  receipt  at  the  dub  ot 
the  beer: 

Bohemian 

C.  C.  No.  16798. 

Deliver  one  of  tbe  lot  held  for  ma. 

No 

And  the  following  is  the  copy  of  the  order 
blank  referred  to  In  the  special  verdict: 

No.  3360. 

To 

Order 

Ordered  by.' 

No.  3300,  Charlotte,  N.  C, 19.... 

Mess 

Gentlemen:     Please  ship  me  by  as 

follows:    Ship  Care  Tbe  Colonial  Club. 

XouiB  truly,  

Upon  the  special  verdict  the  court  adjud^ 
ed  tbe  defendant  guilty  and  Imposed  a  fine 
of  $500,  and  from  its  Judgment  the  defend- 
ant appealed. 

Cameron  Morrison,  for  appdiant  Attor- 
ney General  Bickett,  Geo.  Ij.  Jones,  and  Clark- 
son  &  Duls,  for  the  State. 

MANNING,  J.  Chapter  71,  Pub.  IJaws  Ex. 
Sess.  1908,  the  state-wide  prohlbiUon  act. 
having  been  approved  by  a  majority  of  the 
voters  of  the  state  at  the  special  election  held 
therefor,  it  is  now  unlawful  for  any  person 
or  persons,  firm  or  corporation,  to  manufac- 
ture or  in  any  manner  make  or  sell  or  other- 
wise dispose  of,  for  gain,  at  any  place  with- 
in the  state,  any  spirituous,  vinous,  ferment- 
ed, or  malt  liquors  or  Intoxicating  bitters. 
In  the  disposition  of  this  appeal,  we  are  not 
concerned  with  the  manufacture  or  in  any 
manner  the  making  of  tbe  prohibited  liquors. 
The  special  verdict  presents  the  question 
whether  the  facts  found  constitute  a  sale  by 
tbe  defendant  or  an  otherwise  disposition  of 
the  beer  for  gain.  The  words  "sale"  or  "sdl" 
have  a  well-known  legal  signification,  and, 
in  the  absence  of  anything  to  the  contrary 
appearing  In  the  statute,  we  must  assume 
that  they  were  here  intended  to  iiave  that 
signification.  This  is  a  generally  accepted 
rule  of  statutory  construction.  Black  on  In- 
toxicating Liquors,  §i  403,  406;  Patterson  v. 
Galllher,  122  N.  C.  511,  29  S.  E.  773:  Adams 
V.  Turrentlne,  30  N.  O.  147;  State  v.  Gupton, 
30  N.  C.  271;  State  v.  Barco,  150  N.  0.  792, 
63  S.  E.  673;   36  Cya  1114. 

The  word  "sale"  is  thus  defined:  "A  sale 
is  a  transmutation  of  property  from  one  man 
to  another  in  consideration  of  some  price  or 
recompense  in  value."  2  Blk.  Com.  446.  "It 
is  a  transfer  of  the  al>solute  or  general  prop- 
erty in  a  thing  for  a  price  in  money."  BenJ. 
Sales,  i  1.    "A  sale  is  the  passing  of  the  ti- 
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tie  and  possession  of  any  proiverty  for  money 
■which  the  buyer  pays  or  promises  to  pay." 
Krnavek  t.  State,  38  Tex.  Cr.  K.  44,  41  S.  W. 
612;  People  t.  Law  &  Order  Club,  203  111. 
127,  67  N.  E.  855,  62  L.  R.  A.  884;  7  Words 
&  Phrases  Judicially  DeOned,  6291,  6292.  In 
State  V.  McMlnn,  83  N.  0.  668,  an  Indictment 
for  retailing  without  license.  Judge  DlUard, 
speaking  for  this  court,  said:  "A  sale  Is  the 
transmutation  of  the  property  In  a  personal 
chattel  from  one  to  another  on  a  quid  pro 
quo,  paid  or  agreed  to  be  paid,  and  such  a 
change  of  property  In  the  retail  of  spirituous 
liquors  by  the  small  measure  Is  usually  ef- 
fected by  tbe  delivery  of  the  article  and  the 
payment  of  the  price  simultaneously,  but  it 
may  be  made  in  other  modes.  *  *  *  To 
constitute  a  sale  under  the  statute  ag&inst 
retailing,  tbere  is  no  necessity  for  a  manual 
separation  and  delivery  of  tbe  parcel  by  tbe 
retailer  to  tbe  customer,  but  it  will  be  a  de- 
livery sufficient  In  law  if  the  keg,  decanter, 
or  other  vessel  be  so  placed  or  prepared  as 
that  the  customer  can  or  may,  with  the  con- 
sent of  the  owner,  draw  for  himself;  and  so, 
likewise,  the  price  iKiid  in  completing  the 
sale  need  not  be  paid  into  tbe  hands  of  tbe 
proprietor,  but  It  will  be  equivalent  if  it  be 
deposited  for  him  In  a  place  of  his  appoint- 
ment." State  V.  Kirkbam.  23  N.  C.  3^;  State 
T.  Bell,  47  N.  C.  337;  State  v.  Simmons,  66 
X.  C.  622:  State  v.  Poteet,  86  N.  C.  612;  State 
T.  Taylor,  89  N.  C.  577;  1  Mecbem  on  Sales, 
i  1.  This  learned  writer  says,  in  section  1: 
"The  essential  elements  here  involved  are 
that  tbere  must  be  (1)  a  transfer,  of  (2)  the 
general  or  absolute  title,  to  (3)  a  specific 
chattel,  for  (4)  a  price  In  money  or  a  consid- 
eration estimated  In  money.  Sale  Is  pre-emi- 
nently the  transfer  of  tbe  title."  Again: 
"Sale  means,  moreover,  the  transfer  of  tbe 
absolute  or  general  title.  Tbere  may  be  oth- 
er transfers,  of  limited  interests,  such  as  tbe 
right  of  possession  or  some  specific  property 
in  or  lien  upon  the  goods;  but  these;  as  will 
be  seen,  do  not  constitute  a  sale." 

So  that  to  constitute  a  sale,  it  being  neces- 
sary' that  the  facts  found  should  prove  a 
transfer  of  the  absolute  or  general  property 
In  the  chattel,  we  think  they  fail  In  this  case 
to  show  this  essential  element;  and  we  think, 
also,  tbere  was  an  entire  failure  to  show  that 
the  transfer  was  for  any  consideration  what- 
ever, presently  delivered  or  promised.  If 
there  was  no  general  or  absolute  property  in 
the  beer  transferred  to  tbe  defendant,  there 
was  no  transmutation  of  title.  Nor  was  it 
the  agency  selected  to  work  a  change  of  title. 
We  must  have  due  regard  to  the  fact  that  we 
are  construing  a  penal  statute  and  the  rule 
of  strict  construction  applicable  to  such  stat- 
utes; nor  do  we  feel  warranted  in  extending 
the  meaning  of  a  word  of  "precise  legal  im- 
port, both  at  law  and  in  equity,"  to  reach  an 
unexpressed  but  presumed  intention  of  tbe 
Legislature.  The  defendant,  as  the  deposi- 
tory of  the  beer  ordered  by  the  member  of 
the  club  unknown  to  the  jurors,  who  ordered 


the  beer  and  had  It  .delivered  in  his  name 
and  for  his  use  to  the  defendant,  was  acting 
solely  as  the  servant,  agent,  or  bailee  with- 
out hire  for  such  member.  Tbe  member 
made  tbe  order  In  his  own  name,  specified 
tbe  quality  and  quantity,  directed  it  to  be 
shipped  to  him  in  care  of  the  defendant;  tbe 
firm  or  person  to  whom  the  order  was  sent 
lived  beyond  tbe  state;  the  beer  was  shipped 
as  directed,  addressed  to  the  person  ordering 
it  at  Charlotte,  and  was  delivered  as  directed 
at  defendant's  clubhouse.  When  or  how  did 
the  title  become  vested  in  tbe  defendant? 
What  right  of  property  did  It  have  in  it,  and 
when  and  by  what  act?  Tbe  delivery  to  de- 
fendant for  the  person  ordering  and  in  his 
name  could  certainly  vest  in  It  no  right  of 
property.  Could  any  creditor  of  the  club 
have  seized  it  under  execution,  as  the  prop- 
erty of  tbe  club?  If  so,  when  did  the  own- 
ership and  title  of  the  person  who  ordered  it, 
paid  for  it,  and  to  whom  it  was  shipped, 
cease,  and  by  what  process  known  to  the 
law  was  there  transmutation  of  his  title? 

"The  laws  of  this  state  have  thus  far  not 
made  tbe  puichase  of  whisky  a  criminal  of- 
fense, when  It  Is  bought  by  the  purchaser 
himself  and  for  bis  own  use.  To  bring  one 
who  procures  whisky  for  another  under  this 
statute  (section  3334,  Revlsal),  it  will  be  not- 
ed that  the  sale  by  which  It  was  procured 
must  be  illegal,  and  tbe  law  does  not  apply 
to  cases  where  the  sale  is  not  illegal,  or 
where  our  state  legislation  on  the  subject 
cannot  apply  to  and  affect  the  transaction. 
Such  cases  are  not  within  the  purview  of  the 
section  referred  to  (Revlsal  1905,  13534);  but, 
as  to  them,  the  general  doctrine  obtains  that, 
in  sale  of  whisky,  where  one  acts  entirely  as 
agent  of  the  buyer,  having  no  interest  In  the 
whisky,  and  taking  no  part  In  the  sale  as 
vendor,  nor  as  bis  agent  or  employs,  such 
person  is  not  bidictable  under  the  laws  con- 
trolling the  subject,  as-  they  now  stand." 
State  V.  Smith,  117  N.  C.  809,  23  S.  B.  449; 
State  V.  Whlsenant,  149  N.  C.  515,  63  8.  E. 
91.  The  rationale  of  this  decision  is  obvious. 
My  own  agent  is  not  a  vendor  to  me  when 
he  executes  my  order  to  buy  as  I  direct,  and 
delivers  tbe  property  so  authorized  to  be 
bought  to  me;  he  Is  but  my  representative, 
and  there  Is  no  sale  by  him  to  me.  The  mere 
forwarding  its  member's  money  by  its  own 
check  to  the  nonresident  vendor  was  not  an 
Illegal  act,  nor  did  it  vest  the  title  to  the 
beer  In  tbe  defendant  In  Lockyear's  Case, 
95  N.  C.  633,  59  Am.  Rep.  287,  the  liquor  fur- 
nished the  members  of  the  club— a  corpora- 
tion duly  organized  under  the  laws  of  this 
state — was  purchased  by  and  in  the  name  of 
tbe  corporation;  the  title  to  it  was  in  the 
corporation,  and,  when  the  corporation  trans- 
ferred any  of  it  to  a  member  or  stockholder, 
every  element  essential  to  constitute  a  sale 
was  present.  While  ordinarily  to  constitute  a 
sale — ^as  in  the  case  of  every  simple  contract 
I — a  consideration  is  necessary,  the  facts  de- 
I  termlnatlve  of  the  transaction  aa  a  sale  do 
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not  depend  upon  the  adequacy  of  the  consid- 
eration, and  the  fact,  as  In  the  Lockyear 
Case,  that  the  liquor  was  furnished  at  cost, 
did  not  relieve  the  transaction  from  being  a 
sale.  So  In  Nels'  Case,  108  N.  0.  7S7,  13  S. 
E.  225,  12  L.  B.  A.  412,  a  case  resembling, 
but  upon  the  facts  easily  distinguishable 
from,  the  present  case,  the  defendant,  as 
steward  of  the  club,  held  the  liquors  for  the 
several  members,  not  In  separate  Jugs  or  oth- 
er vessels  for  each,  but  commingled  In  the 
same  Jugs  and  vessels,  and  received  from 
each  member  the  price  of  the  Uquor  delivered 
to  him  as  he  wished  at  the  rate  of  10  cents 
per  drink,  and  with  the  money  so  paid  him 
he  replenished  the  stock  with  other  liquors 
and  sold  of  them  Indiscriminately  to  the  con- 
tributing members  at  the  stated  price.  °It  Is 
clear,  therefore,  that  the  purchasing  mem- 
ber did  not  have  the  sole  property  In  the 
whisky  delivered  to  him,  and  that  the  sum 
paid  was  the  price,  at  least,  of  the  interest 
of  the  others  In  It,  and  that  the  defendant 
was  the  agent  authorized  to  make  the  sale 
and  receive  the  price,  and,  this  being  done  In 
territory  wher6  a  sale  was  prohibited.  It  was 
violation  of  law.  So  this  court  said:  "Be- 
fore the  transaction,  the  money  was  solely 
his  and  the  liquor  belonged  to  several.  By 
virtue  of  the  transaction,  and  In  exchange 
for  the  money,  the  liquor  became  his  sole 
and  separate  property.  This  Is  surely  a  sale. 
It  has  every  element  of  a  sale."  In  State  v. 
Bell,  47  N.  C.  337,  the  court,  in  defining  what 
constituted  a  sale  by  the  small  measure  un- 
der the  statute  prohibiting  the  retailing  of 
splrltnons  liquors,  "by  the  small  measure — 
that  Is  to  say,  In  quantities  less  than  a  quart 
—without  license,"  said:  "In  the  case  of 
State  V.  Kirkham,  23  N.  C.  384,  the  court 
said  If  the  contract  between  the  parties  had 
beea  that  the  seller  should  deliver  a  quart  of 
spirits,  which  particular  quart  should  there- 
upon become  the  property  of  the  purchaser, 
although  the  seller,  by  agreement,  was  to 
retain  it  for  the  purchaser,  so  as  to  be  used 
by  the  latter,  from  time  to  time,  as  he  might 
require,  we  suppose  that  such  a  contract  (un- 
less perhaps  It  were  found  by  the  Jury  that 
there  was  an  intent  thereby  to  evade  the 
statute)  must  have  been  held  to  be  a  contract 
for  the  sale  of  a  quart  In  the  case  now  un- 
der consideration,  the  particular  quart  be- 
came the  property  of  the  purchaser  upon  the 
price  being  paid;  it  was  placed  In  a  decanter 
separate  from  the  rest  of  the  spirits,  to  be 
used  by  the  purchaser  at  his  pleasure,  and 
he  might  at  any  time  have  taken  away  the 
whole  without  the  consent  of  the  seller,  and 
either  carried  it  home  or  deposited  It  else- 
where." So,  In  the  present  case,  we  think  It 
was  competent  for  the  particular  members  of 
the  club  referred  to  in  the  special  verdict  to 
have  taken  away  the  bottles  of  beer  ordered 
and  received  by  him,  and  either  carried  them 
•tome  or  deposited  them  elsewhere.  It  was 
in  separate  bottles  from  that  ordered  by  oth- 
ers, and  it  may  have  been  of  a  different 


brand  or  even  of  the  same  brand.    We  think 

the  facts  found  in  the  special  verdict  express- 
ly negative  an  Intent  to  evade  the  statute, 
unless  the  facts  themselves,  as  found  therein, 
independent  of  any  actual  intent,  determine 
the  guilt  of  the  defendant 

It  must  be  further  observed,  in  the  consid- 
eration of  this  case,  that  we  are  dealing  with 
a  special  verdict,  and  not  a  general  verdict 
In  the  case  of  a  special  verdict  we  have  held 
that  "the  court  is  confined  to  the  facts  found 
and  is  not  at  liberty  to  Infer  anything  not  di- 
rectly found."  State  v.  McLoud,  151  N.  C. 
730,  60  S.  BX  568 ;  State  v.  Custer,  65  N.  a 
339;  State  v.  Banner,  143  N.  O.  632,  57  S.  R 
154,  24  U  R.  A.  (N.  S.)  L  In  the  case  of  a 
general  verdict  of  guilty,  many  presumptions 
arise  which  do  not  in  a  special  verdict  If 
intent  Is  a  necessary  element  of  the  crime, 
and  a  special  verdict  Is  rendered  which  does 
not  find  the  intent  this  court  cannot  presume 
Its  existence.  In  any  case,  the  trial  Judge 
may  decline  to  receive  a  special  verdict  and 
insist  that  the  Jury  return  a  general  verdict 
of  guilty  or  not  guilty;  but,  when  a  special 
verdict  is  found  by  the  Jury,  neither  the  trial 
court  nor  the  appellate  court  can  add  any  fact 
not  directly  found,  nor  can  its  existence  be 
presumed.  The  special  verdict,  however,  finds 
that  the  beer  shipped  to  the  unknown  mem- 
ber In  th*  care  of  the  defendant  was,  after  de- 
livery at  defendant's  clubhouse,  "at  once  tak- 
en charge  of  by  the  manager  and  put  in  the 
refrigerators  and  mingled  with  the  beer  of 
other  members,  and  on  the  same  day  and  for 
some  days  thereafter  said  club  manager  de- 
livered bottles  of  lager  beer  to  said  member 
out  of  the, club's  refrigerators,"  until  the 
member  had  exhausted  the  number  of  bot- 
tles ordered  by  him;  and  the  learned  counsel 
for  the  state  earnestly  contend  that  this  com- 
mingling or  voluntary  confusion  by  the  de- 
fendant of  the  several  bottles  of  beer  or- 
dered by  any  two  or  more  of  its  members 
transmuted  the  title  of  all  of  It  to  the  de- 
fendant, and  constitutes  a  subsequent  deliv- 
ery of  it  to  any  such  member  a  "sale"  by  the 
defendant,  and,  therefore,  a  violation  of  the 
statute.  It  win  be  noted  that  the  special  ver- 
dict finds  other  facts  pertinent  to  this  con- 
tention, to  wit:  That  the  member  who  or^ 
dered  the  10  dozen  pint  bottles  of  a  particular 
brand  of  beer  received  that  number  of  the 
brand  when  and  as  he  desired;  that  beer 
coupons  were  issued  to  blm  showing  the  quan- 
tity and  brand  ordered;  that  when  the  quan- 
tity ordered  by  him  and  delivered  to  defend- 
ant was  exhausted,  he  could  get  no  more; 
and  that  the  beer  coupons  were  used  as  a 
check  to  prevent  the  member  from  over- 
drinking his  beer.  There  was  no  agreement 
or  understanding  that  the  member  was  to  be 
paid  for  any  shortage,  or  that  the  defendant 
had  any  power  of  substitution  or  any  right  of 
disposal  except  as  called  for  by  the  member 
who  delivered  it  to  the  dub.  There  was  no 
storage  charge  or  charge  of  any  kind  made  or 
received  by  defendant  for  its  service,  nor  any 
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gain  or  profit  of  any  kind  or  nature  to  It  In 
the  transaction,  nor.  If  a  Bale,  any  considera- 
tion, however  small,  to  support  the  transac- 
tion as  a  sale.  It  was  wholly  a  gratuitous 
service.  No  consideration  was  paid  the  de- 
fendant, none  promised  it ;  the  member  drank 
the  Quantity  and  quality  of  beer  as  ordered 
by  him  and  no  more.  The  defendant  re- 
ceived nothing. 

A  simple  illustration  will  serve  to  present 
this  contention.  A.,  B.,  G,  and  D.,  each  own- 
ing a  Berkshire  pig  four  mouths  old,  several- 
ly take  them  to  their  common  friend,  Farmer 
Jones,  for  his  care  and  oversight  Farmer 
Jones,  without  charge,  and  solely  for  the  ac- 
commodation of  his  friends,  accepts  the  pigs, 
and,  having  but  one  pen,  he  puts  each  pig  Into 
that  pen  as  he  is  brought  His  friends  know 
this  will  be  done.  When  A.  calls  for  his  pig, 
suppose  Farmer  Jones  should  say  to  him:  "A 
sale  has  been  made  to  me  by  you  of  the  pig." 
And  if  he  were  to  deliver  the  pig  to  A.,  upon 
bis  persistent  denial  of  a  sale,  he  would  say: 
"I  now  sell  him  to  you  again."  We  may  well 
imagine  the  astonishment  of  both  A.  and 
Farmer  Jones — the  former  that  a  bailment 
solely  for  his  benefit  bad  been  by  act  of  the 
law,  and  contrary  to  the  intention  of  the  par- 
ties, without  price  received  or  even  pron^lsed, 
converted  into  a  sale;  and,  the  latter,  Farmer 
Jones,  that  he  had  become  the  owner  of  prop- 
erty he  did  not  intend  to  own,  by  the  mere  ac- 
commodating service  rendered  to  his  friends, 
and,  if  a  statute  prohibited  the  sale  of  pigs 
by  any  person  without  a  license  therefor, 
that  he  had  violated  the  criminal  laws  of  the 
state.  In  our  opinion  the  transaction  between 
the  defendant  dub  and  Its  member  was  like 
unto  this.  Union  Stock  Tards  v.  Western 
Land  Co.,  68  Fed.  49,  7  Ow  G  A.  660.  It  was 
a  gratuitous  bailment,  solely  for  benefit  of 
the  member  of  defendant  club — a  deposltum 
(Story  on  Bailment  §  41) — and  no  title  was 
transferred  to  the  bailee  as  against  the  bail- 
or, for  It  Is  a  generally  accepted  doctrine, 
"stated  broadly  and  without  any  qualifica- 
tion, that  a  bailee  may  not,  in  any  case,  dis-' 
pute  or  deny  the  title  of  the  bailor."  5  Cyc. 
172.  The  same  doctrine  has  been  declared  by 
this  court  Maxwell  v.  Houston,  Adm'r,  67 
N.  a  305. 

The  special  property  or  possessory  Interest 
of  the  bailee  is  thus  stated  in  5  Cyc.  171: 
"The  bailee  has,  by  virtue  of  the  bailment 
and  until  its  termination,  a  special  property 
or  possessory  Interest  In  the  subject-matter 
which  entitles  him,  whatever  be  the  class 
of  the  bailment,  to  avail  himself  of  any  legal 
means  to  defend  it  against  any  person  who 
may  interfere  with  his  accomplishing  the 
puri>oses  of  the  bailment"  Hopper  v.  Miller, 
76  N.  O.  402.  The  effect  of  the  commingling 
or  confusion  of  property  is  Illustrated  by  the 
decisions  of  the  courts  in  the  grain  elevator 
or  warehouse  cases  and  is  considered  in  the 
authorities.  These  cases  establish  the  doc- 
trine that  being  a  bailment  when  the  grain 
is  received,  the  transaction  is  not  converted 
Into  a  sale  onless  by  special  provisions  of 


the  contract  1  Mediem  on  Sales,  U  24,  25, 
26.  In  Woodward  v.  Seemans  (1890)  125  Ind. 
330,  25  N.  EL  444,  21  Am.  St  Rep.  225,  the 
court  said:  "It  Is  the  law  of  this  Jurisdic- 
tion, as  well  as  <rf  many  others,  that  where 
a  warehouseman  receives  grain  on  deposit 
for  the  owner,  to  be  commingled  with  other 
grain  In  a  common  receptacle  from  which 
sales  are  made,  the  warehousemanAeeplng 
constantly  on  hand  grain  of  like  kind  and 
quality  for  the  depositor,  and  ready  for  de- 
livery to  him  on  call,  the  contract  Is  one  of 
bailment  and  not  of  sale."  In  Rice  v.  Nixon, 
97  Ind.  97,  49  Am.  Rep.  430,  the  court  said: 
"There  are  cases  In  which  a  bailee  is  re- 
sponsible for  the  loss  of  goods  where  he  com- 
mingles them  with  his  own,  but  this  prin- 
ciple does  not  apply  where  a  warehouseman 
receives  grain  to  be  stored  for  the  owner. 
Articles  of  spch  a  character  can  be  separated 
by  measurement,  and  no  Injury  results  to 
the  owner  from  the  act  of  the  warehouseman 
In  mingling  them  with  like  articles  of  his 
own.'  •  •  •  There  is,  however,  as  ^hown 
by  the  cases  cited,  some  conflict  of  opinion ; 
but,  as  said  In  a  late  work,  the  great  weight 
of  authority  Is  that  the  contract  Is  one  of 
bailment  and  not  of  sale,  the  warehouseman 
and  the  depositor  becoming  owners  as  ten- 
ants in  common.  Law  of  Prod.  Ex.  {  154, 
Anth.  N.P."  And  the  court  further  said: 
"If  the  warehouseman  Is  not  botmd  to  place 
grain  in  a  separate  place  for  each  depositor, 
then  the  fact  that  he  puts  It  in  a  common 
receptacle  with  grain  of  his  own  and  that  of 
other  depositors  does  not  make  him  a  pur- 
chaser, and,  if  he  is  not  a  purchaser,  then  he 
is  a  bailee.  In  all  matters  of  contract  the 
Intention  of  the  parties  give  character  and 
effect  to  the  transaction,  and  in  such  a  case 
as  this  the  circumstances  declare  that  the 
intention  was  to  make  a  contract  of  bail- 
ment and  not  a  contract  of  sale."  Story  on 
Bailment,  S  40;  Van  Zlle,  Bailments  &  Car- 
riers, 11  3,  5,  6,  7,  8;  Coggs  v.  Bernard,  2 
Lord  Raym.  912;  Bretz  v.  Dlehl,  117  Pa. 
589,  11  Atl.  883,  2  Am.  St.  Rep.  706,  and 
note  by  the  editor,  Judge  Freeman;  Nelson 
V.  Brown,  44  Iowa,  455 ;  Irons  v.  Kentner,  51 
Iowa,  88,  50  N.  W.  73,  33  Am.  Rep.  119. 
In  Sturm  v.  B(*er,  150  D.  S.  812,  14  Sup.  Ct 
99,  37  L.  Ed.  1093,  the  court  said:  "The 
agency  to  sell  and  return  the  proceeds,  or 
the  specific  goods  if  not  sold,  stands  precise- 
ly upon  the  same  footing,  and  does  not  in- 
volve a  change  of  title.  An  essratiai  inci- 
dent to  trust  property  is  that  the  trustee  ot 
bailee  can  never  make  use  of  It  for  his  own 
benefit,  nor  can  It  be  subjected  by  his  cred- 
itors to  the  payment  of  his  debts." 

Applying,  therefore,  these  settled  doctrines 
of  the  law  to  the  facts  -found  In  the  sjjedal 
verdict  we  are  of  the  opinion  that  his  honor 
should  have  adjudged  the  defendant  not 
guilty.  The  special  verdict  expressly  finds. 
that  the  defendant  did  not  solicit  or  procure 
orders  for  beer — the  only  prohibited  liquor 
ordered— nor  was  It  the  agent  of  the  vendors 
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(who  lived  beyond  the  Btate),  and  It  Is,  there- 
fore, not  guilty  under  either  section  2080  or 
section  3684.  State  v.  Johnston,  139  N.  C. 
640,  52  S.  E.  273;  State  v.  Whlsenant,  supra; 
State  T.  Burcbfield,  149  N.  C.  637,  63  S.  E. 
89. 
The  Judgment  Is 'therefore  reversed. 

CIA«K,  0.  J.  (dissenting).  When  the  180 
members  of  this  club  made  each  his  deposit 
for  the  purchase  of  liquor,  It  went  into  the 
general  fund  of  the  club,  and  the  money  be- 
came the  property  of  the  club.  In  Just  the 
same  way,  when  the  depositors  make  general 
deposits  in  a  bank,  the  money  becomes  the 
property  of  the  bank,  and  the  depositors  be- 
come merely  creditors  of  the  bank  to  the 
amount  of  their  deposits,  for  which  they 
may  draw.  So,  when  the  defendant  club  re- 
ceived the  liquors,  purchased  with  the  mon- 
ey of  the  depositors,  and  placed  it,  not  on 
special  deposit,  but  mingled  together,  such 
liquor  became  the  property  of  the  club.  It  is 
true  the  lager  beer  was  not  mingled '  with 
the  champagne,  and  the  wine  was  not  mixed 
with  the  whisky ;  but  all  the  liquors  of  each 
kind  were  mingled  together.  That  is,  each 
was  received  on  general  deposit,  not  on  spe- 
cial deposit.  When  an  order  for  beer  was 
filled,  it  is  agreed  that  it  was  not  filled  by 
delivering  to  a  member  the"  Identical  beer 
which  he  had  ordered,  but  it  was  filled  out  of 
the  general  stock  of  that  particular  brand 
or  drink. 

It  is  found  as  a  fact  that,  "when  an  order 
is  given  by  a  member  of  the  club,  the  money 
for  the  order  is  given  to  the  manager  of  the 
club,  and  the  manager  turns  the  money  over 
to  the  treasurer  of  the  club.  The  treasurer 
of  the  club  has  a  banking  account,  In  which 
he  banks  the  money  received  by  him  and 
sends  the  order  to  the  liquor  house,  with  the 
check  of  the  dub  for  the  amount  received 
from  the  member."  It  is  true  it  is  further 
found  that  "the  liquor  is  sent  to  the  member 
in  care  of  the  club."  But  the  true  nature  of 
the  transaction  is  found  by  the  next  para- 
graph: "At  the  time  the  beer  was  received 
by  the  club  (if  the  order  was  for  beer),  the 
manager  would  give  the  member  a  book,  with 
the  same  number  on  it  as  was  on  the  order 
blank  and  on  the  stub,  and,  if  the  order  was 
for  12  dozen  bottles,  the  book  would  con- 
tain 12  dozen  separate  coupons.  The  man- 
ager of  the  club  kept  and  keeps  a  system 
of  refrigerators,  in  which  all  the  beers  are 
mixed  with  the  beer  of  other  members  of  the 
club.  If  the  club  member  wants  a  bottle  of 
beer  for  himself  and  a  friend,  be  hands  the 
book  to  the  steward  of  the  club,  who  would 
tear  out  as  many  coupons  as  bottles  of  beer 
ordered,  and  deliver  to  such  member  the  num- 
ber of  such  bottles  of  beer  ordered,  getting 
them  out  of  the  refrigerators,  where  it  was 
.  mixed  with  the  other  beer  of  the  other  mem- 
bers of  the  club." 

Looking  through  all  disguises,  as  the  law 
must  do  in  all  cases,  the  true  nature  of  this 


transaction  is  simply  this:  The  members  of 
this  club  pay  In  (besides  the  $10  initiation 
fee  and  $24  yearly  dues)  whatever  sum  eack 
thinks  proper  to  furnish  funds  with  which 
to  buy  beer.  Such  fund  becomes  the  property 
of  the  club,  Just  as  in  case  of  general  depos- 
its in  the  bank.  The  club  then  sends  its 
check  for  the  amount  of  beer  each  member 
orders.  It  is  true  the  beer  is  sent  in  the 
name  of  each  member,  but  to  the  care  of  the 
club.  It  is  received  by  the  club,  and  not  seg- 
regated and  placed  on  special  deposit  for 
each  member,  but  it  Is  all  mingled  together. 
The  beer  thereupon  becomes  the  proiierty  of 
the  club,  just  as  general  deposits  In  the  bank. 
Thereupon  each  member  can  check  on  the 
club  from  time  to  time  ind  receive,  not  bis 
own  particular  beer,  but  the  quantity  of  beer 
he  desires  for  which  he  pays  with  his  cou- 
pons. Just  exactly  as  a  depositor  checks  mon- 
ey out  of  a  bank.  The  bank  owes  the  de- 
positor so  much  money,  and  when  it  pays 
his  check  it  does  so  with  its  own  money.  So, 
here,  each  member  of  the  club  has  a  general 
deposit  entitling  him  to  so  many  dollars 
worth  of  beer.  He  has  paid  for  it  before- 
hand with  the  money  he  has  deposited,  and 
when  he  orders  beer  he  cashes  In  his  "cou- 
pons" exactly  as  a  gambler  cashes  in  his 
"chips."  It  cannot  be  said  that  he  does  not 
pay  the  club  for  the  bill  because  be  pays  for 
it  with  a  coupon.  The  coupons  represent  the 
cash  he  has  on  deposit,  and,  when  he  pays 
for  the  beer  with  a  coupon,  the  coupon  de- 
livered up  for  that  amount  diminishes  the 
cash  credit  which  he  has.  The  beer  which 
he  receives  belongs  to  the  club.  It  is  true 
that  a  certain  quantity  of  beer  was  shipped 
in  his  name ;  but  it  was  shipped  In  the  care 
of  the  club,  received  by  it,  and  mixed  with 
its  other  goods,  and  became  the  club's  prop- 
erty, subject  to  draft  The  uSe  of  the  mem- 
ber's name  as  consignee  was  merely  colorable, 
not  changing  the  nature  of  the  transaction, 
and  at  most  It  was  like  a  check  payable  to 
a  depositor  which  he  indorses  and  deposits  in 
a  bank.  The  bank  places  the  proceeds  to 
the  credit  of  the  depositor,  but  it  becomes 
the  property  of  the  bank,  which  simply  owes 
the  depositor  a  debt  payable  in  money,  as 
here  the  club  owes  the  member  so  many  dol- 
lars worth  of  beer,  evidenced  by  coupons  with 
which  he  can  buy  so  much  beer  from  time  to 
time,  or,  if  he  chooses,  get  the  difference  in 
money. 

This  is  not  the  case  of  four  farmers  de- 
positing four  -pigs.  That  is  a  special  deposit, 
or  bailment,  and  each  man  gets  back  his  iden- 
tical pig.  Here^  the  member  gets  so  many 
dollars  worth  of  coupons  which  he  pays  for 
beer  from  time  to  time,  as  he  calls  for  it 
He  does  not  get  his  Identical  beer.  He 
has  none  there.  He  gets  the  beer  of  the 
club.  If  the  beer  is  stolen,  it  must  be 
charged  in  a  bill  of  indictment  as  the  prop- 
erty of  the  club.  Just  as,  when  money  is 
stolen  from  a  bank,  it  must  be  charged  as 
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the  property  of  the  bank,  and  not  of  the  de- 
positors. If  an  execution  were  issued  against 
the  club,  It  could  be  levied  upon  the  beer,  as 
Its  property.  It  would  make  no  difference 
that  there  were  outstanding  coupons  of  the 
cinb  which  It  had  promised  to  receive  when 
tendered  In  payment  for  beer. 

Looking  at  the  transaction  as  It  really  is, 
this  is  simply  a  co-operative  barroom.  In- 
stead of  the  barkeeper  getting  his  pay  out 
of  the  profits  of  his  sales,  he  is  paid  a  salary 
by  the  club.  Instead  of  the  members  going 
up  to  the  bar  and  laying  down  their  cash  and 
receiving  liquor  In  exchange,  they  simply 
raise  the  sum  necessary  to  keep  up  a  stock  of 
liquors;  each  man  paying  In  advance  what 
amount  he  thinks  proper,  and  the  liquor  be- 
ing shipped  in  his  name  but  received  by  the 
dob  and  mingled  with  the  common  stock. 
Instead  of  each  customer  paying  cash  at  the 
time,  be  has  simply  paid  in  advance,  receiv- 
ing therefor  boupons  which  "he  cashes  In" 
for  Ilqnor.  It  Is  not  necessary  that  to  make 
a  sale  there  shall  be  any  profit  Many  sales 
are  made  at  a  loss.  The  sale  is  made  when 
the  club  delivers  the  quantity  of  liquor  or- 
dered and  receives  In  exchange  Its  coupon, 
which  represents  that  amount  of  the  Indebt- 
edness it  owes  to  the  member  by  reason  of 
his  cash  deposit  The  coupons  represent  an 
indebtedness  of  the  club,  and  therefore  are 
of  value.  This  strongly  resembles  the  laun- 
dry "system"  in  which  one  buys  a  book  of 
coupons  and  pays  for  his  washing  (Instead  of 
his  drinks)  by  tearing  coupons  out  of  the 
book. 

There  is  every  element  of  a  sale.  The  de- 
fendant Is  therefore  guilty  on  the  second 
count  for  retailing  spirituous  liquors.  It  Is 
also  guilty  on  the  third  count,  for  It  has 
"kept  on  hand  for  sale  more  than  2^  gal- 
lons of  spirituous  liquors  contrary  to  law." 
It  Is  even  guilty  on  the  first  count,  for  Its 
whole  system,  with  its  sumptuous  quarters 
and  its  refrigerating  system  of  keeping  liq- 
uors on  Ice,  is  a  standing  bid  or  solicitation 
to  those  who  have  the  requisite  means  and 
gentility  to  apply  for  liquors  which  cannot 
otherwise  be  obtained  elsewhere,  always  cool 
and  enticing,  without  risk.  That  the  liquor 
belongs  to  the  club  is  further  shown  by  the 
fact  that  the  icing,  the  refrigerating,  the 
service,  and  the  manager  are  all  paid  for  out 
of  the  general  funds  of  the  club,  that  stores, 
Ices,  and  dispenses  the  liquor. 

The  membership  of  this  club  Is  doubtless 
exclusive.  They  are  gentlemen  of  means  and 
position.  They  wish  to  obtain  "a  cold  bottle 
and  a  hot  bird,"  without  the  vulgarity  of 
violating  the  law  through  the  medium  of  a 
blind  tiger.  Besides,  Uind  tigers  are  not 
furnished  ■with  refrigerators.  It  would  give 
too  much  publicity.  Among  the  members  of 
this  dub  are  many  gentlemen,  doubtless, 
who  are  personal  friends  of  each  and  every 
member  of  this  court.  It  seems  a  hardship 
to  Interfere  with  their  pleasant  arrange- 
ment to  obtain  cool  drinks  on  tap.     There 


are  many  other  features  of  the  club  than 
this,  and  to  them  no  objections  are  raised; 
but  their  "co-operative  barroom  annex"  is 
Illegal.  These  gentlemen,  however,  are  not 
on  trial.  What  is  on  trla'  is  the  "system" 
which  some  ingenious  and  brilliant  member 
of  the  bar  (legal)  has  devisud  to  "get  by  the 
judge."  Somewhat  similar  "systems"  were 
held  invalid  in  State  v.  Nels,  108  N.  C.  787, 
13  S.  EX  225,  12  L.  B.  A.  412,  and  State  v. 
Lockyear,  95  N.  C.  633,  69  Am.  Rep.  287. 
The  author  of  this  system  has  endeavored  to 
avoid  the  features  which  were  pointed  out 
as  most  flagrant  in  those  cases.  But  no  de- 
vice, however  Ingenious,  can  conceal  the  true 
nature  of  the  transaction,  which  makes  the 
manager  of  a  social  dub  a  barkeeper  on 
wages  and  exchanges  drinks  or  bottles 
against  coupons  which  have  been  issued  to 
members  as  evidence  of  a  cash  deposit 

Much  has  been  said  against  prohibition  as 
an  'unwarranted  Interference  with  the  per- 
sonal liberty  of  the  citizen.  And  much  has 
been  said  in  favor  of  the  duty  of  the  state 
to  repress  the  sale  of  liquor  as  a  fruitful 
cause  of  drunkenness  and  crime.  If  so,  it  is 
none  the  leas  dangerous  that  the  appetite  for 
liquor  Is  acquired,  or  maintained  in  sumptu- 
ous clubhouses  and  among  respectable  and 
wealthy  men,  who  obtain  their  liquor  duly 
cooled  and  handsomely  served.  Indeed,  many 
young  men  wlU  acquire  the  habit  there  who 
would  not  enter  the  purlieus  of  a  comer 
groggery.  Whatever  the  arguments  for  or 
against  prohibition,  the  court  has  no  con- 
cern with  them.  The  prohibition  law  was 
passed  by  the  Legislature,  representing  the 
people.  Having  some  doubt,  possibly,  as  to 
their  having  truly  expressed  the  will  of  their 
constituents,  they  sent  the  matter  to  the  bal- 
lot box,  by  a  referendum,  which  can  al- 
ways be  done  in  case  of  doubt,  if  the  matter 
is  of  sufficient  Importance.  On  such  referen- 
dum the  people  of  this  state  settled  the  mat- 
ter by  a  vote  of  44,(XX)'  majority.  The  public 
policy  thua  dedared  should  be  enforced 
against  all  alike,  without  discrimination  or 
exemption.  If  the  "system"  here  invoked  Is 
valid,  any  number  of  men  can  chip  in  and 
buy  a  stock  of  liquors.  Issue  coupons  receiv- 
able as  cash,  in  payment  of  drinks,  ap- 
point one  of  their  number  "dealer,"  and  set- 
tle up  every  now  and  then  by  comparing  cash 
paid  in  and  liquor  consumed  by  each.  The 
case  is  stronger  against  this  defendant,  for 
it  Is  Incorporated — a  distinct  entity. 

The    French    have    a    maxim,    "Noblesse 
oblige,"  which  means  that  those  in  comfort- 
able circumstances  and  possessed  of  means 
should  set  the  example  of  obedience  to  the  ' 
laws. 

Devices  to  evade  the  law  have  been  nu- 
merous, and  many  of  them  ingenious.  There 
was  a  case  at  this  term  from  Wilmlngtoa 
where  the  defendant  bought  some  small  ar- 
ticle at  a  store,  and  as  he  went  out  an  un- 
seen hand  from  behind  a  curtain  handed  him 
a  drink.    The  Jury  and  Judge  below  properly 
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beld  that  this  "scheme"  would  not  avail. 
The  counsel  for  this  eminently  respectable 
dab,  wbose  members  merely  seek  to  get 
their  iced  drinks  without  being  termed  law- 
breakers, style  this  plan  a  "system."  With 
the  advent  of  prohibition,  numerous  "sys- 
tems," for  the  benefit  of  social  clubs,  have 
been  from  time  to  time  presented  to  the 
courts  in  different  states.  In  one  of  the 
most  recent  of  these  (Manning  v.  Ca&on  City, 
45  Colo.  571,  101  Pac.  978,  23  L.  B.  A.  [N. 
S.]  192),  It  was  held  "the  distribution  of  liq- 
uors kept  by  an  unincorporated  club  tw  mem- 
bers who  pay  therefor  sums  which  are  used 
to  replenish  the  supply  of  liquor,  or  to  de- 
fray the  expenses  of  the  club,  is  a  sale  with- 
in the  meaning  of  the  prohibition  law."  (n 
that  case  the  court,  holding  Invalid  a  "sys- 
tem" very  similar  to  that  used  here,  called 
attention  to  the  fact  that  when  prohibition 
was  new  the  decisions  of  the  courts;  render- 
ed by  Judges  brought  up  under  the  old  sys- 
tem, went  very  far  towards  exempting  dnbs 
of  social  respectability,  the  courts  being 
often  astute  °to  find  reasons  therefor ;  but 
that  now  there  has  been  a  steady  trend  of 
the  courts  in  the  other  direction,  and  the 
disposition  is  to  enforce  the  law  without 
discrimination  or  excuse.  Hence  many  of 
the  older  cases  are  not  authority.  The  cases 
cited  by  the  court,  and  the  annotations  to 
that  case,  sustain  this  observation.  To  the 
same  purport  la  State  v.  Kaplckgy,  105  Me. 
127,  73  Atl.  830,  23  L.  R.  A.  (N.  S.)  737.  In 
Stote  V.  Minn.  Club,  100  Minn.  615,  119  N. 
W.  494,  20  L.  R.  A.  (N.  S.)  1102,  the  Supreme 
Court  of  Minnesota  held  "the  distribution  of 
Intoxicating  liquors  in  less  quantities  than 
five  gallons  by  a  social  club  to  its  members, 
for  a  consideration  though  without  profit, 
constitutes  a  'sale,'  and  Is  prohibited."  In 
this  state  we  need  only  refer  to  State  t. 
Nels,  108  N.  C.  787,  13  S.  E.  225,  12  L.  B.  A. 
412,  and  State  v.  Lockyear,  95  N.  C.  633,  59 
Am.  Rep.  287,  for  instances  holding  invalid 
other  "systems"  ofCered  by  social  clubs. 

A  law  ought  to  be  construed  In  its  spirit. 
No  one  can  doubt  that  if,  when  the  prohibi- 
tion law  was  framed,  it  had  t>een  proposed 
to  exempt  social  dubs,  who  would  hire  their 
barkeeper  on  wages,  and  pay  cash  In  ad- 
vance for  their  liquor,  to  be  retailed  to  their 
members  and  friends,  as  is  the  case  here, 
the  proposition  would  have  been  voted  down. 

It  must  be  remembered  that  the  last  Gen- 
eral Assembly  (Pub.  Laws  1901,  c.  9,  S  74) 
provided:  "No  social  club  for  the  dispensing 
of  liquors  shall  hereafter  be  permitted  or 
chartered."  The  presentment  by  the  grand 
Jury  charged  that  the  defendant  had  a  Unit- 
ed States  liquor  license,  but  that  feature  is 
not  referred  to  in  the  "facta  agreed."  The 
expression  "equal  rights  to  all  and  special 
privileges  to  none"  is  not  a  figure  of  rhetoric, 
but  the  truest  expression  of  the  American 
sentiment  If  the  law  exempts  liquor  sell- 
ing by  social  dubs,  however  respectable,  by 


devices  however  ingenious,  it  should  permit 
it  as  to  all  others  and  without  device.  If  a 
bole  has  been  dug  under  the  fence,  the  hole 
should  be  stopped  or  the  fence  torn  down. 

H0E:E,  J.  (dissenting).  On  the  facts  es- 
tablished by  the  special  verdict  in  this  case, 
I  am  of  the  opinion  that  the  title  to  this 
beer  was  in  the  defendant,  the  Colonial 
Club,  and  that  the  transaction  by  which  a 
portion  of  it  was  from  time  to  time  passed 
over  to  the  members  constituted  a  sale  and 
in  violation  of  our  statute  law  on  the  snb- 
ject  If  the  matter  could  be  properly  re- 
garded as  a  separated  series  of  transactions; 
considering  each  one  just  at  the  point  when 
it  would  favor  defendant's  position,  some 
support  might  be  found  for  the  ruling  by 
which  defendant  is  to  be  exonerated;  but, 
to  my  mind,  the  arrangement  should  be  con- 
sidered and  dealt  with  as  a  whole,  and  in 
that  view,  as  I  interpret  the  Verdict,  It  ap- 
pears that  the  member  desiring  beer  gave  a 
statement  of  the  kind  and  quantity  to  de- 
fendant's treasurer  and  manager,  and  paid 
him  the  amount  of  money  required.  This 
money  was  covered  into  the  dub  treasury 
and  became,  in  form  at  least,'  a  part  of  itu 
general  funds.  The  treasurer  then  gave  an 
order  for  beer  to  a  nonresident  dealer,  send- 
ing the  clnb's  check  for  the  price,  and  tbe 
beer  was  shipped  to  the  defendant,  and  on 
arrival  it  was  taken  charge  of  by  tbe  treas- 
urer and  became  a  part  of  a  general  and 
larger  quantity  of  beer  in  the  care  and  con- 
trol of  the  club,  to  be  kept  and  cooled  and 
handed  over  on  demand  of  the  members  by 
the  small.  Tbe  order  went  from  the  club  to 
the  dealer;  the  money  was  taken  from  tbe 
general  treasury  and  paid  for  by  check  of 
the  club's  manager.  The  beer  was  shipped 
from  the  dealer  to  the  dub  and  became  an 
unidentified  part  of  a  larger  quantity  of  beer 
or  other  liquor  procured  on  the  same  gen- 
eral plan.  Such  an  arrangement  clearly  put 
the  title  to  the  beer  in  tbe  club,  and  this  re- 
sult Is  not  prevented  by  the  fact  that  tbe 
name  of  the  individual  member  was  placed 
on  the  crate  when  it  was  shipped.  It  was 
sent  to  the  dub  to  be  taken  charge  of  by  its 
treasurer  and  to  become,  as  stated,  a  part 
of  a  general  larger  quantity  of  beer  kept  on 
hand  for  Its  members  and  was  so  intended 
by  all  of  the  parties  from  the  beginning. 
Tbe  title  therefore  passed  from  the  dealer 
to  the  club,  and,  when  it  was  passed  over  to 
tbe  individual  member  by  the  small  on  re- 
ceipt of  a  coupon  prepared  for  the  purpose 
and  representing  value,  this  was  a  sale  vio- 
lative of  law  and  should  be  so  considered 
and  dealt  with. 

The  Grain  Elevator  Cases  referred  to  and. 
to  some  extent,  relied  upon  in  tbe  opinion  of 
the  court,  bear  very  little  resemblance  to  the 
facts  presented  here,  and  even  they  are  re- 
garded by  authors  of  approved  excellence, 
Mr.  Benjamin  and  others,  as  rather  an  ex- 
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ception   to   the   general   law   applicable  to 
sales. 

The  contrivance  or  "system"  resorted  to 
In  this  Instance  can  hardly  be  classed  aa  in- 
genlous — It  is  too  bald.  It  does  not  require 
a  costly  dwelling  place  or  an  attractive  en- 
vironment to  constitute  a  club,  and,  if  this 
transaction  can  be  upheld  as  la'wfol,  there  is 
good  reason  to  apprehend  that  the  legisla- 
tion we  have  enacted  In  the  efifort  to  min- 
imize the  evils  of  the  liqnor  trafSc  will  have 
been  In  vain. 

(164  N.  C.  79) 

BREVARD  LAND  &  TIMBER  CO.  v. 
KINSLAND. 

(Sapreme  Oonrt  of  North  Carolina.     Dec.  20, 
1910.) 

1.  EviDENos  (I  10*)— Judicial  None*— €rOV- 
saNMENTAi.  Boundaries. 

Where  «  boundary  line  has  been  run  in 
obedience  to  treaty  power  vested  by  the  United 
States  Constitution  in  the  federal  government, 
and  the  state  Legislature  has  expressly  recog- 
nized it  and  the  fact  that  it  was  so  run,  the 
state  courts  will  take  judicial  notice  thereof. 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  9-14;    Dec.  Dig.  i  10.*] 

2.  BouNDABiES  (§  37*)— Location  of  Division 
Line— Evidence. 

On  an  issue  as  to  the  location  of  an  old 
boundary,  surveyed  In  1802,  evidence  of  a  wit- 
ness who  was  a  government  employe  that  from 
the  years  1881  to  1885  the  true  meridian  line 
was  used  by  the  government  in  running  surveys, 
and  that  by  running  the  division  line  in  Ques- 
tion t^  the  true  meridian  the  course  called  for 
should  be  located  as  contended  by  defendant, 
was  insufficient  to  show  that  the  true  meridian 
was  employed  80  years  before,  when  the  line 
was  In  fact  located. 

[E^.  Note.— For  other  cases,  see  Boundaries, 
X>ec.  Dig.  {  37.*] 

Appeal  from  Superior  Conrt,  Transylvania 
County;    Justice,  Judge. 

Ejectment  by  the  Brevard  Land  &  Timber 
Company  against  C.  S.  Kinsland.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

This  Is  an  ejectment  to  try  the  title  to  the 
tract  of  land  described  In  the  complaint,  and 
for  its  possession  and  damages  for  the  tres- 
pass thereon.  The  usual  Issues  were  submit- 
ted, and  the  jury  found  that  the  plaintiff  was 
not  the  owner  and  entitled  to  the  possession 
of  the  land  described.  In  deraigning  its  ti- 
tle, the  plaintiff  offered  grant  No.  230  from 
the  state  to  Geo.  Lattlmer,  dated  July  20, 
1796,  and  connected  itself  with  it  by  mesne 
conveyances.  The  defendant  rested  his  de- 
fense upon  the  location  of  the  Meigs  and 
Freeman  line,  surveyed  in  1802  to  mark  the 
boundary  of  the  lands  reserved  to  the  Indi- 
ans under  the  acts  of  1788  and  1783.  The 
trial  turned  upon  whether  the  land  claimed 
by  plaintiff  lay  on  the  east  or  west  side  of 
that  line.  If  west  of  that  line,  the  defend- 
ant's contention  was  that  the  Lattlmer  grant 
was  void,  as  the  land  was  not  grantable.    If 


any  part  of  the  grant  lay  east  of  that  line, 
then  tjie  plaintiff  was  entitled  to  recover,  as 
the  evidence  tended  to  show  the  trespass  was 
committed  east  of  that  line,  if  it  was  located 
as  contended  by  plaintiff.  There  was  judg- 
ment for  the  defendant  upon  the  verdict,  and 
plaintiff  appealed. 

W.  yfr.  Zachary  and  D.  L.  English,  for  ai>- 
pellant  Welch  Galloway,  Aycock  &  Winston, 
and  Joseph  B.  Cheshire,  Jr.,  for  appellee. 

MANNINO,  J.  The  decisive  question  pre- 
sented by  this  appeal  is  the  proper  location 
of  the  divisional  line  marking  the  eastern 
limit  of  the  lands  reserved  for  the  Cherokee 
Indians  in  the  state  of  North  Carolina,  under 
treaties  made  between  the  United  States  and 
the  Cherokee  Nation.  The  line  is  known  as 
the*"Meigs  and  Freeman  Une" — Meigs  being 
a  commissioner  appointed  by  the  federal  gov- 
ernment under  the  terms  of  the  treaty  with 
the  Indians,  and  Freeman  being  the  surveyor 
— «uid  was  run  and  marked  in  the  year  1802. 
This  llnie  was  recognized  and  accepted  by  the 
state  of  North  Carolina  at  the  session  of  the 
General  Assembly  in  1809  (chapter  774,  2  Pot- 
ter's Compilation  of  the  Laws  of  North  Car- 
olina). It  is  therein  enacted  "that  the  land 
lying  west  of  the  line  run  by  Meigs  and  Free- 
man, within  the  bounds  of  this  state,  shall 
not  be  subject  to  be  entered,"  et&  This  line 
having  been  .run  in  obedience  to  the  treaty 
I>ower  vested  by  the  Constitution  of  the  Unit- 
ed States  in  the  federal  government,  and  the 
Legislature  of  this  state  having  expressly  rec- 
ognized It  and  the  fact  that  it  was  so  run, 
the  courts  must  take  judicial  notice  of  its  ex- 
istence. Furniture  Co.  v.  Express  Co.,  144 
N.  C.  639,  67  S.  E.  458;  State  v.  Railroad, 
141  N.  C.  846,  64  S.  E.  294.  But  its  physical 
location  must  remain  the  subject-matter  of 
proof.  The  great  advantage  of  Its  uniform 
actual  physical  location,  of  course.  Is  obvious, 
as  a  large  number  of  titles  are  determinable 
by  It  From  the  best  Information  obtahaable, 
it  follows  as  near  a  direct  line  as  the  very 
uneven  topography  of  the  country  through 
which  it  passes  will  admit  Its  termini  are 
very  well  established,  one  being  where  Hawk- 
ins' line  crosses  the  Smoky  Mountains,  and 
the  other  being  at  or  near  Elllcott's  Rock  on 
the  dividing  line  between  North  and  South 
Carolina. 

The  evidence  offered  at  the  trial  so  located 
the  line.  Assuming,  as  we  must  from  the  rec- 
ords accessible  to  ns  and  considered  by  this 
court  in  Brown  v.  Brown,  103  N.  0.  213,  8 
S.  B.  Ill,  B.  c.  on  rehearing  103  N.  C.  221,  9 
S.  E.  706,  and  Brown  v.  Brown,  106  N.  C,  451, 
11  S.  E.  647,  that  the  line  called  the  "Meigs 
and  Freeman  line"  was  actually  surveyed  and 
marked,  the  only  evidence  offered  at  the  trial 
of  sufficient  probative  force  to  be  submitted 
to  the  jury  was  of  its  location  as  contended 
by  the  plaintiff.    Along  this  line  were  dlscov- 
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ered  marked  trees  and  natural  objects  Indi- 
cating a  very  old  marking.  The  testimony  of 
an  employ^  of  the  government  that  during 
tbe  years  1881  to  1885,  when  the  witness  was 
In  the  service  of  the  government,  the  true 
meridian  line  was  used  by  the  government, 
and  that,  running  by  the  true  meridian,  the 
Meigs  and  Freeman  line,  tbe  course  called 
for,  that  line  would  be  located  as  contended 
by  the  defendant,  can  have  no  probative  force, 
when  it  Is  not  shown  that  such  was  the  meth- 
od employed  about  80  years  theretofore. 
Along  the  line  thus  run  there  was  no  evidence 
of  marked  objects.  We  deem  it  unnecessary 
to  rehearse  the  treaties  and  legislation  result- 
ing in  the  location  of  the  divisional  line,  as 
these  have  been  fully  considered  in  cases 
cited,  and  in  the  case  of  Lattimer  t.  Poteet, 
14  Pet  4,  10  L.  Ed.  328.  Locating  the  Meigs 
and  Freeman  line  as  contended  by  the  plain- 
tiff, tbe  land  upon  which  tbe  trespass,  as  al- 
leged in  the  complaint,  was  committed,  was 
unquestionably  the  subject  of  entry  and  grant 
by  tbe  state  on  July  20,  1796,  as  it  lay  east 
<^  said  line.  His  honor  should  have  given, 
at  least,  in  substance,  the  tenth  special  in- 
struction requested  by  the  plaintiff,  and  his 
refusal  to  do  so  constitutes  reversible  error. 
Having  reached  this  conclusion,  we  deem  It 
unnecessary  to  consider  the  other  exceptions 
80  ably  argued  before  us, 

The  plaintiff  is,  therefore,  entitled  to  a  new 
trial;  and  it  is  80  ordered. 

New  trial. 


(154  N.  C.  tl) 

LANE  T.  NORTH  CAROLINA  B.  00. 

(Supreme  Court  of  North  Carolina.     Dec  20, 
1910.) 

1.  Mastek  awd  Sbrvant  (f  152*)— Nkqugknce 
— Instructino  as  to  Wobk. 

It  is  not  negligence  of  a  railroad  company 
to  fall  to  instruct  a  car  inspector,  a  ^own 
man,  of '  experience  in  the  work,  as  to  the  safe 
and  proper  method  of  shutting  the  doors  of 
freight  cars,  they  being  shut  by  pushing  or  pull- 
ing them  shut,  either  way  being  simple,  and 
there  l>eing  no  regular  or  prescribed   way. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  313 ;   Dec.  Dig.  {  152.*] 

2.  Master  and  Servant  (J  20C*)— Injubt  to 
Sebvant— Assumption  of  Risk. 

A  railroad  employ^,  whose  duty  is  to  in- 
spect cars  for  defects  and  repair  them,  assumes 
the  risk  of  injury  from  such  defects. 

[FM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  550;    Dec.  Dig.  f  206.*J 

&  Master  and  Servant  (|  235*)— Injubt  to 
Sebvant— CoNTBiBUTOBT  Neouoencb. 
A  railroad  employ^,  whose  duty  was  to  in- 
spect freight  cars  in  a  train  at  a  station,  close 
open  doors  of  freight  cars,  and  discover  and 
repair  defects  in  the  cars  that  might  interfere 
with  the  safe  movement  of  the  train,  and  who 
in  closing  a  door  was  injured  by  its  toppling, 
which  accident  could  not  have  occurred  had  a 
missing  shoe  at  the  bottom  of  the  car  door, 
the  absence  of  which  he  could  readily  have  seen 
had  he  looked,  been  replaced  by  him  before  he 


attempted  to  close  it,  waa  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t|  710-722;    Dec  Dig.  f 

235.*] 

Appeal  from  Superior  Court,  Davidson 
County;  W.  J.  Adams,  Judge. 

Action  by  John  A.  Lane  against  the  North 
Carolina  Railroad  Company.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  defendant  ap- 
peals.    Reversed,  and  new  trial  directed. 

The  plaintiff,  in  the  fourth  allegation  of 
his  amended  complaint,  thus  details  tbe  man- 
ner in  which  he  was  injured  and  for  whicb 
he  sues  to  recover  damages:  'TTbat  on  tbe 
28th  day  of  November,  1907,  and  for  some 
time  prior  thereto,  the  plalntHf  was  employ- 
ed by  tbe  Southern  Railway  Company  as  a 
servant  upon  defendant's  yards  in  the  town 
of  Spencer  for  a  valuable  consideration,  and 
while  engaged  in  such  work  as  a  safety  ap- 
pliance man  and  inspecting  a  train  of  freight 
cars  which  had  been  assembled  for  the  pur- 
pose of  being  carried  ont  over  defendant's 
road  as  aforesaid,  and  which  was  then  stand- 
ing upon  a  side  track  constmcted  upon  de- 
fendant's right  of  way  and  being  used  by  its 
lessee,  the  Southern  Railway  Company,  plain- 
tiff, in  tbe  course  of  his  services  as  socb 
servant,  came  to  a  car  in  tbe  nighttime  with 
tbe  door  open,  which  it  was  the  duty  of  the 
plaintiff  to  close  and  fasten  before  allowing 
the  said  train  to  be  carried  out,  when  plain- 
tiff endeavored  to  pull  said  door  shut  in  the 
usual  way — by  catching  one  hand  inside  of 
said  door  and  the  other  outside  and  under 
tbe  bottom  of  said  door — and  while  endeav- 
oring to  pull  tbe  said  door  shut,  which  waa 
constructed  to  slide  or  roll  on  a  track  at  tbe 
top  of  said  door  and  along  the  side  of  said 
car  by  means  of  supports  with  rollers  to  car- 
ry the  weight  of  tbe  door  on  said  track,  and 
while  pulling  the  door  as  aforesaid,  the  back 
hinge  or  roller  of  the  door  broke  loose  and 
allowed  the  part  of  the  door  shutter  which 
plaintiff  was  pulling  to  swing  in  the  direc- 
tion that  plaintiff  was  pulling,  and  the  sup- 
ports wbdch  had  been  placed  at  tlie  bottom 
of  the  door  to  secure  the  bottom  of  the  door 
in  place  and  keep  it  from  falling  or  swing- 
ing were  gone,  and  thereby  allowed  the  shut- 
ter to  catch  plaintiff's  arm  between  the  edge 
of  said  door  shutter  and  the  facing  of  tbe 
door  or  poet  at  the  side  of  the  door,  there- 
by mashing,  bruising,  and  mutilating  plain- 
tiff's arm  in  such  a  way  as  to  cause  him  to 
suffer  great  bodily  pain,  mental  anguish,  and 
permanently  Injuring  said  arm,  permanently 
injuring  his  nervous  system  and  bis  general 
health." 

The  particular  negligent  acts  are  thus  stat- 
ed: "(1)  In  that  said  defendant's  lessee  care- 
lessly and  negligently  allowed  said  car  to  be 
placed  in  a  train  of  cars  to  be  carried  and 
transported  by  the  defendant's  lessee  over  its 
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main  line  of  roadbed  wlthont  bavlng  the 
necessary  supports  at  the  bottom  of  said 
door  to  hold  It  in  place,  and  without  examin- 
ing the  hinge  or  roller  at  the  top  of  the  door, 
knowing  that  It  would  become  in  a  defectire 
condition  by  being  transported  without  sup- 
ports to  hold  the  bottom  of  the  door  in  its 
proper  place.  (2)  In  that  the  defendant's  les- 
see failed  to  supply  the  necessary  supports 
for  the  bottom  of  said  door  when  inspecting 
and  repairing  said  car  wh^n  it  came  upon 
the  yards  at  Spencer,  as  it  was  the  custom 
and  was  the  duty  of  the  defendant's  lessee 
to  do.  (3)  In  that  defendant's  lessee  careless- 
ly and  n^ligently  operated  said  car  in  a  de- 
fective and  dangerous  condition  and  required 
plaintiff  to  close  said  door  while  said  door 
was  in  a  defective  and  dangerous  condition" 
— and  in  addition  thereto  farther  charged 
that  defendant  had  failed  to  properly  In- 
struct plaintiff  how  to  perform  his  duties  and 
to  give  him  a  book  of  rules.  The  defendant, 
denying  any  and  all  acts  of  negligence  charg- 
ed, further  alleged:  "That  If  thie  plaintiff 
was  injured  at  all,  it  was  caused  entirely  by 
his  own  acts  and  conduct;  that,  as  safety 
appliance  man,  it  was  bis  duty,  not  only  to 
fasten  and  seal  the  doors,  bat  to  examine  the 
doors  and  other  parts  of  the  car  as  to  their 
condition,  and  if  any  was  out  of  order  to  re- 
pair same,  with  the  aid  of  others,  if  require 
ed,  or  to  report  same,  and  defendant  alleges 
that  if  the  said  door  or  any  of  its  hinges  or 
rollers  were  in  any  way  out  of  order,  which 
Is  expressly  denied,  it  was  the  duty  of  the 
said  plaintiff  to  place  the  door  In  proper  con- 
dition by  repairing  it,  calling  in  the  help  of 
others  if  be  could  not  repair  It  himself,  or  to 
make  report  of  the  same  at  once,  and  the  de- 
fendant alleges  that  If  said  door  or  any  of 
Its  hinges  or  rollers  were  out  of  order,  which 
is  denied  as  aforesaid,  that  the  plaintiff's  in- 
jury was  occasioned  by  his  own  neglect  of 
duty  and  carelessly  or  negligently  pulling  or 
forcing  the  door  against  his  arm,  and  there- 
by causing  any  injury  wMcb  he  may  have 
sustained." 

The  three  Issues  of  negligence,  contribu- 
tory negligence  and  damages  were  submitted 
to  the  jury,  who  answered  them  in  favor  of 
plaintiff  and  assessed  his  damages  at  $1,000. 
Judgment  was  rendered  for  plaintiff,  from 
which  defendant  appealed  to  this  court 

Linn  &  Linn,  for  appellant  E.  E.  Raper, 
Geo.  W.  Garland,  and  McRary  &  McRary, 
for  aiq^ellee. 

MANNING,  J.  But  one  exception  is  pre- 
sented in  the  record — the  refusal  of  his  hon- 
or to  give,  at  the  requiest  of  the  defendant 
the  following  special  instruction:  "Upon  all 
the  evidence.  If  believed,  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  and  the  jury  will  answer  the  second 
Issue  'Yes.'  "  In  determining  the  correctness 
of -his  honor's  ruling  upon  this  instruction, 
we  must  consider  the  evidence  In  that  view 


most  favorable  to  the  plaintiff,  for  if  his 
honor  had  given  the  requested  instruction, 
it  would  have  been  equivalent  to  a  nonsuit 
of  the  plaintiff.  It  must  be  kept  in  mind 
that  the  admitted  duties  of  the  plaintiff  were 
to  inspect  the  freight  cars  grouped  into  a 
train,  to  discover  defects  that  might  render 
their  transportation  unsafe,  and  to  repair 
such  defects  when  discovered,  or  to  have  the 
defective  car  taken  from  the  train  of  cars. 
The  defendant  had,  as  appears  from  the  evi- 
dence, wisely  adopted  a  system  of  double  in- 
spection of  freight  cars  coming  to  its  yards 
at  Spencer,  one  upon  their  arrival  and  the 
second  after  they  had  been  grouped  into  a 
train  for  an  out-bound  trip.  It  was  the  duty 
of  the  plaintiff  to  make  this  last  inspection. 
Experience,  it  seems,  had  demonstrated  to 
the  defendant  that  in  shifting  cars  on  its 
yards  from  track  to  track  and  making  up  an 
outgoing  train,  some  injury  might  be  done  to 
the  cars  that  would  interfere  with  the  safe 
movement  of  the  train,  and  the  second  inspec- 
tion was  enforced.  The  plaintiff,  being  as- 
signed to  this  duty,  was  equipped  with  the 
necessary  appliances  to  perform  it;  boxes 
containing  knuckle  pins,  chains,  hasps,  sta- 
ples, nails,  grabirons,  hammers,  shoes,  etc., 
were  placed  at  convenient  points  on  tlie  yards 
for  the  use  of  the  inspector  and  repairer. 
The  plaintiff  was  also  provided  with  a  lan- 
tern, specially  made  for  the  use  of  Inspectors 
in  their  night  work.  The  plaintiff  testified 
that  "when  they  (the  freight  cars)  came  to 
me,  I  would  look  over  the  train,  inspect  it 
to  see  if  the  doors  were  shut  or  anything 
broken  during  the  shifting  of  the  train." 
Again,  in  answer  to  a  question,  he  said  that 
be  was  what  is  called  the  safety-appliance 
man.  The  particular,  manner  in  which  plain- 
tiff was  injured  is  stated  in  his  complaint 
and  testified  to  by  him.  It  further  appears 
in  the  evidence  that  the  doors  to  the  freight 
cars  are  sliding  doors  and  "slide  or  roll  on  a 
track  at  the  top  of  the  door  and  along  the 
Bide  of  the  car  by  means  of  supports  with 
rollers."  This  track  at  the  top  primarily 
supports  the  weight  of  the  door,  which  varies 
from  150  to  250  pounds;  but  it  appears  and 
Is  alleged  by  the  plaintiff  that  a  secondary 
support  for  these  doors  was  provided  in  the 
shape  of  two  door  guides  or  "shoes"  attached 
to  the  side  of  the  cars  at  the  bottom  of  the 
doors.  While  it  appears  from  the  evidence 
that  the  primary  purpose  of  these  door  guides 
or  "shoes"  was  to  prevent  the  doors  from 
swinging  out  at  the  bottom,  it  also  clearly 
appears  from  the  evidence  of  plaintiffs  wit- 
ness that  their  secondary  purpose  was  to 
support  the  doors  in  case  anything  happened 
to  the  primary  support,  and  that  these 
"shoes"  were  efficient  for  this  secondary  pur- 
pose The  presence  or  absence  of  these 
"shoes"  was  easily  detected  at  a  glance  be- 
cause of  their  size  and  placing,  while  the 
condition  of  the  top  slide  or  track  was  not 
so  easily  discovered  by  the  plaintiff.  The 
door  of  this  particular  car  at  which  plain- 
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tiff  was  injured  was  partly  open,  and  it  was 
his  duty  to  close  it,  abd  to  discover  and  sup- 
ply any  missing  appliance  or  defect  in  it.  It 
was  charged  for  negligence  against  the  de- 
fendant that  It  did  not  specifically  instruct 
the  plaintiff  as  to  the  safe  and  proper  meth- 
od of  shutting  these  car  doors,  but  the  clos- 
ing of  a  door  is  such  a  simple  act  that  we 
are  unable  to  say  that  a  grown  man  of  ex- 
perience in  that  work  should  be  specifically 
instructed  as  to  how  to  do  it,  any  more  than 
it  requires  a  book  of  instruction  or  particu- 
lar directions  to  be  glren  as  to  the  manner 
of  using  a  hammer  to  drive  a  nail.  The 
plaintiff's  evidence  showed  that  the  doors 
were  shut  by  pushing  or  pulling  them  shut, 
and  there  was  no  regular  or  prescribed  way 
— either  way  was  slmpl&  One  of  the  shoes 
at  the  bottom  of  the  car  door  was  off,  and 
when  plaintiff  undertook  to  pull  the  door 
shut,  the  hinge  or  roller  at  the  opposite  top 
comer  broke  or  came  loose,  and  the  door 
swung  diagonally  down  and  caught  plain- 
tlfTs  arm  against  the  Jamb  of  the  door  or 
door  post.  If  the  missing  "shoe"  bad  been 
replaced  by  plaintiff  before  bis  attempt  to 
close  the  door,  the  injury  could  not  have  oc- 
curred. Plaintiff  admits  that  if  he  had  look- 
ed, he  could  readily  have  seen  that  the  "shoe" 
was  missing.  Mr.  Thompson,  in  his  Com- 
mentary on  Negligence,  {  4617,  states  it  as 
an  accepted  principle:  "From  the  foregoing. 
It  may  easily  be  concluded  that  an  employ^ 
hssumes  the  risk  of  Injury  from  defects  in 
premises,  machinery,  mechanical  contrivan- 
ces,  or  appliances  which  he  is  employed  to 
repair,  or  which  it  is  his  duty,  In  the  course 
of  his  employment,  to  repair."  This  is  quot- 
ed with  approval  and  applied  by  this  court 
in  the  recent  case  of  White  v.  Power  Co., 
161  N.  O.  356,  66  S.  B.  210.  The  application 
of  this  principle  determines  this  case,  and 
we  think  against  the  plaintiff.  It  will  fur- 
ther be  observed  that  the  injury  to  the  plain- 
tiff was  not  caused  by  the  intervening  act 
of  any  other  servant  or  in  any  way  aided  or 
participated  therein  by  such  other  servant; 
It  was  the  plaintiff's  own  and  sole  act.  ThiF 
language  of  Chief  Justice  Bleckley  in  Spin- 
ning Co.  V.  Achord,  84  Ga.  14,  10  S.  E.  449, 
6  L.  B.  A.  190,  states  most  clearly  the  con- 
trolling principle  (this  is  also  quoted  in  White 
V.  Power  Co.,  supra):  "While  it  is  the  duty 
of  a  master  to  furnish  his  servant  safe  ma- 
chinery for  use,  he  is  under  no  duty  to  fur- 
nish his  machinist  safe  machinery  to  be  re- 
paired, or  to  keep  it  safe  whilst  repairs  are 
In  progress.  Precisely  because  it  is  unsafe 
for  use,  repairs  are  often  necessary.  The 
physician  mi^ht  as  well  insist  on  having  a 
well  patient  to  be  treated  and  cured  as  the 
machinist  to  have  sound  and  safe  machinery 
to  be  repaired."  The  important  part  of 
plaintifTs  duties  was  to  hunt  out  and  dis- 
cover defects  in  the  car  that  might  interfere 
with  Its  safe  movement,  and  to  repair  such 


as  he  ought  to  discover.    In  our  opinion,  his 
honor  should  have  given  the  instruction  pray^ 
ed,  and,  in  failing  to  do  so,  there  was  error, 
for  which  a  new  trial  is  directed. 
New  trial. 


064  N.  C.  112) 
OARSWBLL  T.  WESTERN  UNION  TELE- 
GRAPH OO. 

(Supreme  Ourt  of  North  Carolina.    Dec.  20, 
1910.) 

1.  Tklegbaphs  and  Telephones  (§  38*)— De- 
lay IN  Delivery— Delivert  Afteb  Omoc 
Hours— Waives  of  RsotiLATioN. 

While  a  telegraph  company  may  fix  reason* 
able  office  hours  after  which  a  telegram  will  not 
be  delivered,  the  receipt  of  a  message  by  the 
operator  at  the  sending  office,  and  by  the  opera- 
tor at  the  receiving  office,  without  objection 
thereto  communicated  to  tlie  sender,  waived 
such  regulation,  so  that  the  company  was  lia- 
ble for  failure  to  deliver  it  within  reasonable 
time  after  its  receipt  at  destination. 

[Ed.  Note. — For  other  cases,  see  Telegraplia 
and  Telephones,  Cent.  Dig.  |  S3 ;    Dec.  Dig.  { 

2.  TELEOaAPHS  AND  TELEPHONES  (S<S6*)— DE- 
LAY IN  Delivebt  —  Action  —  Bubden  of 
Pboof. 

Where  a  telegram  was  received  by  the  send- 
ing and  Teceiviqn  offices,  the  burden  was  on 
the  company,  in  an  action  for  nondelivery,  de- 
fended on  the  ground  that  it  was  received  after 
delivery  hours,  to  show  that  the  service  mes- 
sage, claimed  to  have  been  sent  by  the  receiv- 
ing office  to  the  effect  that  the  message  could 
not  be  delivered,  was  delivered  to  the  sender. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {g  61-63;  Dec 
Dig.  I  66.*] 

3.  TeLEOBAPRS    AND    TELEPHONES    ({    68*)  — 

Nondelivery— Davaqes— Mental  Anodish 

—Notice  frok  Messaoe. 

A  telegram  which  designated  the  sendee  as 
"doctor,"  and  continued  "come  at  once.  My 
wife  very  sick,"  pnt  the  company  on  notice  that 
mental  anguish  would  probably  resnlt  to  the 
sender  if  delivery  was  nnreasonably  delayed. 

[Kd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  Si  69,  70 ;   Dec.  Dig. 

4.  Telegraphs  and  Telephones  (1  73*)— De- 
lay IN  Delivery— Action  —  NEaLiOENCB — 
Jury  Question. 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  in  delivering  a  telegram, 
evidence  held  sufficient  to  take  the  issue  of  neg- 
ligence to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig..S  76;  Dec.  Dig.  i 
73.*] 

Brown  and  Manning,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  McDowell 
County;  Webb,  Judge. 

Action  by  T.  W.  Carswell  against  the  West- 
em  Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Merrick  ft  Barnard,  for  appellant  Pless 
&  Wlnbome,  for  appellee. 

CLARK,  C.  J.  On  October  16,  1908,  the 
plaintiff's  wife,  who  had  an  infant  six  days 
old,  was  suddenly  taken  worse.     The  plain- 


•For  other  cases  see  same  topic  and  eecUon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rev'r  lodezea 
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tiff  asked  the  defendant's  agent  at  Nebo  to 
send  a  message  to  Dr.  Brookshire  at  Bridge- 
water,  six  miles  away.  It  was  a  little  after 
9  o'clock  at  night.  The  agent  said  that  he 
would  send  it  "if  there  was  nothing  the  mat- 
ter  at  the  other  end  of  the  line."  The  mes- 
sage read  as  follows:  "Dr.  Brookshire, 
Brldgewater,  N.  O.  Come  at  once.  My  wife 
very  sick.  T.  W.  Carswell."  The  plaintiff 
paid  for  the  message.  The  message  was  re- 
ceived by  the  operator  at  Brldgewater,  but 
was  not  delivered  till  12  o'clock  at  night, 
xrhea  ■  the  plaintiff  passing  the  station  at 
Brldgewater,  the  operator  came  out  and 
handed  him  the  message,  and  asked  him  to 
deliver  it  to  Dr.  Brookshire.  The  plaintiff, 
getting  no  response  from  Brldgewater,  as- 
sumed that  all  was  right  at  that  end,  and 
that  the  message  had  been  received  by  the 
operator  there  (as  in  fact  It  had  been),  and 
waited  for  two  hours,  trusting  tliat  the  mes- 
sage had  been  delivered  and  the  doctor  would 
come.  But  the  doctor-  not  arriving,  and  his 
wife  getting  worse,  about  11  o'clock  he  left 
his  wife,  who  was  in  such  agony  that  he  ex- 
pected her  to  die  before  he  returned,  and  in 
this  great  anxiety  and  mental  suffering,  he 
got  on  his  mule,  and  rode  down  to  Bridge- 
water,  where  he  found  the  doctor,  who  im- 
mediately returned  with  him.  Dr.  Brook- 
shire testified  that  he  was  In  his  office  that 
night  from  8  o'clock  till  12,  when  the  plain- 
tiff arrived,  and  would  have  gone  promptly 
to  the  plaintiff's  wife  if  he  had  received  the 
message. 

The  defendant's  operator  at  Brldgewater 
testified  that  he  received  the  message  about 
9  o'clock,  which  was  after  office  hours,  and 
that  he  wired  back  to  the  operator  at  Nebo 
that  he  could  not  deliver  It  before  11  o'clock. 
There  is  no  evidence  that  this  message  was 
communicated  to  the  plaintiff.  On  the  con- 
trary, when  the  plaintiff  offered  to  testify 
AS  to  what  the  operator  at  Nebo  told  him, 
the  evidence  was  excluded  on  the  objection 
of  the  defendant  The  reasonable  Inference 
Is  that  he  would  have  testified  that  the  in- 
formation he  received  was  that  the  operator 
aX  Brldgewater  had  wired  back  that  he 
would  deliver  the  message.  The  plaintiff's 
conduct  corroborates  this,  for  he  testifies 
that  he  remained  for  two  hours  waiting  for 
Dr.  Brookshire  expecting  him  to  come. 

This  case  is  "on  all  fours"  with  Carter  t. 
Telegraph  Co.,  141  N.  C.  374,  64  S.  B.  274, 
which  holds  that,  while  the  telegraph  com- 
pany can  fix  reasonable  office  hours,  yet, 
when  the  operator  at  the  sending  office  re- 
-ceived  this  message,  he  waived  this  regula- 
tion, and,  when  the  operator  at  the  receiving 
office  took  the  message,  he  also  waived  the 
office  hours  regulation,  and,  if  he  could  not 
-deliver  the  message,  he  should  promptly  have 
80  wired  back.  It  is  true  that  the  operator 
at  Brldgewater  did  testify  that  he  so  wlre4, 
trat  the  burden  was  on  the  defendant  to 
show  that  such  service  message  was  deliver- 
«d  to  the  plaintiff,  or  that  without  its  neg- 


ligence this  could  not  be  done.  It  is  not 
shown  that  this  service  message  (if  It  was 
sent)  was  delivered  to  the  plaintiff,  and,  on 
the'  contrary,  the  plaintiff  was  not  allowed, 
by  reason  of  defendant's  objection,  to  testify 
what  the  agent  at  Nebo  told  him,  and  h^s 
conduct  shows  that  he  must  have  been  told 
that  the  message  would  be  promptly  deliver- 
ed. The  undisputed  facts  are  that  the  com- 
pany, through  Its  operator  at  Nebo,  under- 
took to  send  the  message  and  received  the 
plaintiff's  money,  that  the  operator  at  Bridge- 
water  took  the  message,  and  that  the  plain- 
tiff received  no  notice  that  the  message  would 
not  be  delivered  promptly  as  he  had  a  right 
to  expect.  The  tenor  of  the  message  put 
the  defendant  on  notice  that  mental  anguish 
would  likely  result  to  plaintiff  if  the  message 
was  unreasonably  delayed,  and  his  testimony 
is,  and  the  Jury  so  find,  that  he  suffered 
great  mental  agony  by  tlie  delay.  The  re- 
ceiving office  at  Brldgewater  held  the  mes- 
sage from  9  o'clock  till  12,  and  shows  no  ex- 
cuse for  the  delay  in  the  opinion  of  the  Jury. 
In  Cogdell  v.  Telegraph  Co.,  135  N.  C. 
436,  47  S.  E.  492,  the  court  said  that  "it  is 
the  duty  of  the  telegraph  company  to  prompt- 
ly inform  the  sender  of  a  message  when,  for 
any  reason,  it  cannot  be  delivered" — citing 
Hendricks  v.  Telegraph  Co.,  126  N.  C.  304, 
35  S.  B.  543,  78  Am.  St  Rep.  658,  Landle 
V.  Telegraph  Co.,  126  N.  C.  431,  35  S.  E.  810, 
78  Am.  St  Rep.  668,  Bright  v.  Telegraph 
Co.,  132  N.  C.  324.  43  S.  E.  841,  Hlnson  v. 
Telegraph  Co.,  132  N.  O.  467,  43  S.  E.  945, 
and  Bryan  v.  Telegraph  Co.,  133  N.  C.  603, 
45  S.  B.  938,  in  all  of  which  it  had  been  so 
held.  The  same  ruling  has  been  made  since 
in  Green  v.  Telegraph  Co.,  136  N.  a  507,  49 
S.  E.  171,  In  Carter  v.  Telegraph  Co.,  141 
N.  C.  378,  54  S.  E.  274,  and  in  other  cases. 
In  Suttle  V.  Telegraph  Co.,  148  N.  a  480,  62 
S.  B.  593,  128  Am.  St  Rep.  631,  the  same 
doctrine  is  laid  down;  the  court  citing  many 
cases  holding  that  the  telegraph  company 
may  waive  its  office  hours,  and  does  so  if  it 
receives  the  message  at  the  sending  office, 
and  also  at  the  receiving  office,  If  no  objec- 
tion is  communicated  back  to  the  sender. 
In  Cates  v.  Telegraph  Co.,  151  N.  C.  497,  66 
S.  E.  592,  24  L.  R.  A.  (N.  S.)  1286,  Walker, 
J.,  cites  and  approves  Carter  v.  Telegraph 
Co.,  141  N.  O.  378,  64  S.  E.  274,  and  SutUe 
T.  Telegraph  Co.,  148  N.  C.  480,  62  S.  E.  593, 
128  Am.  St  R^.  631,  and  pertinently  says 
of  the  operator  at  the  receiving  office  in 
Carter's  Case:  I'Hls  silence  was  calculated 
to  mislead  the  sender  who  could  have  pro- 
cured the  early  attendance  of  her  physician 
at  her  i>edside  by  other  means  if  he  had 
known  of  the  true  situation.  That  decision 
was  right,  and  in  perfect  accord  with  our  de- 
cision in  this  case."  In  the  present  case,  if 
the  defendant  company  had  communicated  to 
the  plaintiff  that  it  could  not  promptly  de- 
liver this  message,  the  plaintiff  would  have 
gone  at  once  to  Brldgewater,  without  wait- 
ing  two  hours  as  he  did,   witnessing   th« 
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agonies  of  his  wife,  and  In  constant  expecta- 
tion of  the  appearance  of  the  physician.  He 
testifles  that  his  wife  was  much  worse  when 
he  left  at  11  o'clock,  and  that  he  despaired 
then  of  ever  seeing  her  alive  again. 

There  was  ample  evidence  to  submit  the 
Issues  of  negligence  to  the  Jury.  The  other 
exceptions  are  covered  by  repeated  decisions 
of  this  court,  and  need  no  discussion. 

No  error. 

WALKER,  J.  (concurring).  I  would  have 
nothing  to  say  in  this  case  were  it  not  for 
the  suggestion  that  the  opinion  of  the  court 
Is  In  conflict  with  something  that  was  said 
in  Gates  v.  Telegraph  Co.,  151  N.  C.  497,  66 
S.  E.  692,  24  Ia  R.  A.  (ii.  S.)  1286.  The  two 
cases  are  in  no  respect  alilte,  either  in  their 
facts  or  in  the  law  applicable  to  them.  They 
are  as  unlltce,  it  seems  to  me,  as  they  could 
possibly  be.  The  words  taken  from  Gate's 
Case  were  quoted  from  the  opinion  of  the 
Chief  Justice  in  Carter  v.  Telegraph  Co., 
141  N.  C.  374,  54  S.  E.  ^74,  for  the  purpose 
of  showing  the  dilTerence  between  those  two 
cases  and  of  correcting  an  erroneous  impres- 
sion as  to  what  had  been  decided  in  Car- 
ter's Case.  In  Gate's  Case  the  message  was 
received  for  transmission  at  8:25  o'clock  p. 
m.  at  Haw  River,  and  was  sent  "subject  to 
delay";  the  sender  having  been  told  that  it 
could  not  be  delivered  that  night  unless  the 
telegraph  company  and  the  railroad  compa- 
ny had  Joint  offices  at  High  Point,  which 
was  not  the  case.  The  message  was  not  re- 
ceived at  High  Point  until  the  next  morning, 
as  the  office  of  the  defendant  at  that  place 
had  been  closed  for  the  night,  and  no  con- 
nection with  It  could  be  made  until  8  o'clo<* 
the  next  morning,  w^ien  the  message  was  re- 
ceived by  the  operator  and  delivered.  We 
held  that  there  was  no  liability  on  the  part 
of  the  telegraph  company  If  the  message 
was  not  received  at  Haw  River  in  time  to  be 
transmitted  to  High  Point  and  received  there 
by  the  operator  within  reasonable  office 
hours.  The  evidence  was  that  the  office  at 
High  Point  bad  closed  at  8  o'clock  p.  m. 
In  Carter's  Case  the  message  was  sent  from 
Spout  Springs  and  received  by  the  operator 
at  Sanford,  and  the  negligence  consisted  in 
the  fact  that  the  latter  received  the  mes- 
sage for  delivery  without  objection  and  left 
the  sender  to  understand  that  his  message 
would  be  delivered  that  night  In  Gate's 
Case  we  referred  to  Garter's  Case  and  said: 
"The  two  cases  differ  essentially,  in  this: 
That  in  this  case  the  operator  at  High  Point 
did  not  receive  the  message  until  8  o'clock 
the  next  morning."  There  was  no  negli- 
gence in  delivering  the  message  after  it  was 
received  at  High  Point  It  is  clearly  stated 
in  Carter's  Case  that  in  order  to  relieve  the 
company  from  liability  either  the  operator 
at  the  initial  point  must  refuse  to  accept  the 
message  if  it  is  tendered  for  transmission 
after  ofilce  hours,  or.  If  he  sends  It,  it  must 
appear  that  the  office  at  the  other  end  bad 


closed,  it  being  after  office  bouts,  which  are 
reasonable,  or  that  the  operator  refused  to 
receive  it  unless  upon  condition  that  it  would 
not  be  delivered  at  night,  but  the  next  morn- 
ing, of  which  fact  the  sender  Is  duly  notified. 
The  quotation  in  Gate's  Case  from  Carter's 
Case  Is  followed  Immediately,  In  the  latter 
case,  by  this  language:  "Had  be  done  so" 
(that  Is,  bad  he  notified  the  sender  that  the 
message  could  not  be  delivered  that  night), 
the  latter  could  have  resorted  to  other  means 
of  notifying  the  doctor.  The  operator  can 
accept  a  message  after  office  hours  to  be 
sent  conditionally,  but  it  is  not  fair  to  the 
sender  to  keep  him  in  Ignorance  of  the  facta, 
and  the  law  requires  that  if  it  cannot  be  de- 
livered, and  especially  if  It  is  of  an  urgent 
nature,  the  sender  should  be  Informed,  so 
that  he  may  take  other  steps  to  notify  the 
physician  to  whom  it  la  sent  and  whose 
services  are  wanted.  In  this  case  tbe  oper- 
ator  agreed  "to  send  it  if  there  was  nothing 
the  matter  at  the  other  end  of  the  line." 
This  meant,  if  the  office  had  not  closed  at 
that  end,  or  there  was  nothing  to  prevent 
the  operator  there  from  receiving  it.  If 
there  was  anything  which  prevented  the  op- 
erator there  from  either  receiving  it  or  de- 
livering it  that  night,  the  sender  should  have 
been  notified,  and  certainly  when  the  urgen- 
cy of  the  message  Is  considered.  "It  is  the 
duty  of  the  company  in  all  cases  where  It 
is  practicable  to  do  so  to  promptly  Inform 
the  sender  of  a  message  that  It  cannot  be 
delivered.  While  Its  failure  to  do  so  may 
not  be  negligence  per  se,  It  is  clearly  evidence 
of  negligence.  In  many  Instances,  by  such  a 
course,  the  damage  could  be  greatly  lessened, 
if  not  entirely  avoided.  A  better  address 
might  be  given,  mutual  friends  might  be  com- 
municated with,  or  evm  a  letter  might  reach 
the  addressee.  In  any  event,  the  sender 
might  be  relieved  from  great  anxiety,  and 
would  know  what  to  expect  Moreover,  it 
would  tend  to  show  diligence  on  the  part  of 
the  company."  Hendricks  v.  Telegraph  Co.» 
126  N.  C.  304,  35  S.  E.  543,  78  Am.  St.  Rep. 
658.  Applying  that  principle  to  this  case, 
if  the  sender  had  been  notified  that  the  mes- 
sage could  not  be  delivered,  he  could  have 
communicated  with  Dr.  Brookshlre  in  some 
other  way,  as  he  afterwards  did,  and  pre- 
vented tbe  mental  anxiety  he  suffered  from 
the  delay  caused  by  the  defendant's  negli- 
gence In  falling  to  notify  him.  The  plaintifT 
had  the  right  to  suppose  that  his  message 
had  been  delivered,  if  the  defendant  perform- 
ed Its  duty,  and  it  was  negligence  not  to  in* 
form  him  of  the  true  situation.  Shaw  ▼. 
Telegraph  Co.,  151  N.  C.  638,  66  S.  E.  668. 
There  is  evidence  in  this  case  from  wbidi  It 
can  reasonably  be  Inferred  that  the  sending 
operator  was  notified  that  the  message  had 
been  received  and  would  be  delivered,  though 
what  he  said  to  the  sender  was  exduded  by 
the  court  I  think  there  was  sufficient  evi- 
dence for  the  Jury  upon  the  question  of  neg- 
ligence.   Whether  tbe  period  of  the  plaintiff's 
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mental  suffering  was  long  or  short  cannot  af- 
fect his  right  to  recover,  but  only  the  quan- 
tum of  damages,  and  this  was  a  question  for 
the  Jury. 

The  opinion  of  Dr.  Brookshire  as  to  the 
condition  of  the  plaintifTs  wife  when  he  ar- 
rived at  their  home  was  relevant,  and  com- 
petent as  corroborative  and  substantive  tes- 
timony. The  objection  was  based  on  the 
ground,  I  presume,  that  the  plaintiff  could 
not  recover  damages  merely  because  his  wife 
was  ill.  That  is  true,  but  the  testimony  was 
not  offered  for  that  purpose.  It  was  rele- 
vant to  prove  that  her  condition  was  serious. 
If  not  critical,  in  order  that  the  Jury  might 
Infer  therefrom  that  the  plaintiff  suffered 
mental  anguish.  It  was  this  fact,  coupled 
with  the  failure  of  the  physician  to  come, 
that  produced  the  mental  suffering,  and  the 
doctor's  testimony  was  therefore  but  evi- 
dence of  one  of  the  substantive  facts  to  be 
established..  It  was  also  corroborative  of 
the  plaintiff's  testimony  as  to  his  wife's  dan- 
gerous condition  when  he  left  her.  It  was 
Just  because  she  was  so  ill  that  he  wanted 
the  doctor  as  soon  as  be  could  come,  and, 
believing  that  he  had  been  duly  notified  and 
not  knowing  why  he  did  not  come,  was  what 
caused  his  mental  suffering.  There  cannot, 
I  think,  be  any  doubt  as  to  the  character  in 
which  th&  defendant's  operator  received  the 
message  at  Brldgewater.  He  was  acting  as 
agent  or. operator  for  the  defendant  and  the 
railroad  company.  The  message  was  trans- 
mitted by  the  defendant's  operator  at  Nebo, 
and  the  testimony  of  C.  B.  Patton,  the  oper- 
ator at  Brldgewater,  shows  that  he  was  act- 
ing for  the  defendant  The  defendant,  in 
Its  prayers  for  instruction,  assumes  that  he 
was  so  acting,  and  we  find  none  which  dis- 
putes his  authority  so  to  act.  Such  a  point 
cannot  be  made  on  a  motion  to  nonsuit  when 
the  evidence  as  to  it  was  Introduced  by  the 
defendant  We  can  consider  only,  the  evi- 
dence introduced  by  the  plaintiff  and  so 
much  of  the  defendant's  as  is  favorable  to 
him.  The  charge  was  clear  and  forceful, 
and  stated  to  the  Jury  the  real  questions 
presented  in  the  case. 

The  pivotal  question  was,  Did  the  agent  at 
Nebo  notify  the  plaintiff  that  the  message 
would  not  be  delivered  that  night?  And  this 
they  answered  against  the  defendant's  con- 
tention. 

BROWN,  J.  (dissenting).  The  facts  In  this 
case  as  testified  to  by  the  plaintiff  are  that 
his  wife  being  quite  ill,  he  desired  to  sum- 
mon a  physician  from  Brldgewater,  six  miles 
distant  It  was  past  9  o'clock,  and  the  de- 
fendant's offices  at  Nebo  where  plaintiff  re- 
sided and  at  Brldgewater  were  both  closed 
to  business  for  the  night  Plaintiff  sought 
the  Nebo  operator  at  his  residence  and 
aroused  him  out  of  his  bed,  and  requested 
him  to  send  the  message.  The  operator 
agreed  to  do  so,  "if  there  was  nothing  the 
matter  at  the  otner  end  of  the  line."  The 
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message,  offered  in  evidence  by  plaintiff,  is 
stamped  "Received  at  Brldgewater  930  p. 
m."  As  the  Western  Union  wires  were  dos- 
ed for  the  night,  it  appears  in  evidence  that 
the  message  was  sent  over  the  railroad  block 
wire,  and  received  by  the  operator  at  Bridge- 
water  while  working  for  the  railroad.  It 
appears  that  the  operator  at  Brldgewater, 
a  village  of  about  100  Inhab'tants,  worked 
for  the  Western  Union  Telegraph  Company 
and  the  railroad  company  jointly  during 
the  day  office  hours,  which  closed  at  8  pi  m. 
After  that  the  same  operator  worked  the 
railroad  block  wire  at  night  which  governed 
the  running  of  the  trains.  It  belonged  to 
the  railroad,  and  no  business  messages  were 
ever  received  over  It.  Upon  receipt  of  the 
telegram  in  question,  the  operator  at  Bridge- 
water  immediately  informed  operator  at  Ne- 
bo that  he  could  not  deliver  the  message 
until  11  p.  m.,  as  he  was  blocking  trains  for 
the  railroad  (a  matter  of  vital  importance), 
and  there  was  nobody  awake  In  Brldgewa- 
ter by  whom  he  could  send  It  The  plaintiff 
testifies  that  he  waited  at  his  residence  until 
near  11  o'clock,  and  rode  to  Brldgewater  for 
the  physician  who  reached  his  wife's  bed- 
side before  one  o'clock  a.  m.  the  same  night 

1.  The  ground  upon  which  the  court  bases 
its  opinion  is  that  the  operator  at  Nebo 
should  have  at  once  notified  the  plaintiff 
that  the  message  could  not  be  delivered  at 
Brldgewater  until  after  11  o'clock,  so  plain- 
tiff could  have  started  at  once  across  coun- 
try. I  agreed  to  the  opinion  of  the  court  In 
Carter's  Case  which-  holds  that  if  for  any 
reason  a  telegram  cannot  be  delivered,  it  be- 
comes the  duty  of  the  company  to  inform 
the  sender  so  he  can  have  opportunity  to 
supply  the  deficiency.  But  that  doctrine 
ought  not  to  be  applied  here,  because  it  must 
be  admitted  that  there  was  no  waiver  of 
office  hours  and  no  unconditional  acceptance 
of  the  telegram  as  In  Carter's  Case.  The  op- 
erator at  Nebo  accepted  the  plaintllTs  tele- 
gram, and  got  up  out  of  his  bed  to  send  it, 
upon  condition  that  It  could  be  promptly  de- 
livered, for  that  is  what  the  language  used 
means.  This  is  not  a  waiver  of  the  defend- 
ant's rights.  The  operator  could  have  re- 
fused to  accept  the  telegram,  and,  when  ac- 
cepted upon  condition,  the  plaintiff  is  bound 
by  the  condition. 

In  Gates  v.  Telegraph  Co.,  151  N.  C.  501, 
66  S.  B.  592,  24  IL.  R.  A.  (N.  S.)  1286  (which 
I  think  is  direct  authority  barring  a  recov- 
ery In  this),  Mr.  Justice  Walker,  quoting 
from  Carter's  Case,  says:  "We  need  not  dis- 
cuss that  in  this  case,  for,  conceding  that  7 
p.  m.  was  a  reasonable  hour  for  closing  the 
defendant's  oflice  at  Spout  Springs,  it  waived 
it,  so  far  as  sending  the  message  was  con- 
cerned, by  actually  sending  this  message  and 
receiving  pay  therefor.  This  was.  It  Is  true, 
not  a  waiver  as  to  the  receiving  office,  but 
that  office  waived  the  closing  hour  limita- 
tion by  receiving  the  message  without  de- 
mur.    Had  the  operator  at  Sanford  imme- 
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diately  replied  that  he  could  not  undertake 
to  deliver  the  message  until  next  morning, 
and  would  consider  It  as  not  received,  ex- 
cept on  that  condition,  there  'would  have 
been  no  contract  to  deliver.  But  the  opera- 
tor at  Sauford  did  not  make  any  objection 
to  the  receipt  of  the  message  at  that  hour, 
and  says  he  did  not  make  any  effort  to  let 
the  sending  office  know  that  It  would  not 
be  delivered."  The  very  thing  that  the  op- 
erator at  Sanford  failed  to  do  the  operator 
at  Bridgewater  did  do,  viz.,  notify  the  Nebo 
office  at  once  that  he  could  not  make  deliv- 
ery. This  was  In  effect  a  refusal  of  the 
Bridgewater  operator  to  receive  the  message. 
Thus,  according  to  Carter's  Case,  there  was 
no  waiver  of  office  hours  at  Bridgewater. 
Now,  if  the  Nebo  office  received  the  telegram 
only  on  condition,  and  the  Bridgewater  op- 
erator refused  to  waive  office  hours,  how 
can  plaintiff  recover  imder  the  authority  of 
,  Gates'  Case,  as  well  as  Carter's? 

2.  I  think  upon  the  admitted  facts  that 
the  telegraph  company  is  not  liable  for  the 
acts  of  the  operator  at  Bridgewater.  He 
was  not  the  agent  of  the  telegraph  company 
after  8  p.  m.,  and  not  acting  for  it  After 
that  hour  he  worked  exclusively  for  the  rail- 
road company  on  its  block  wire,  and  received 
plaintiff's  telegram  over  the  railroad's  wire, 
and  not  over  the  defendant's.  I  know  of  no 
principle  of  law  by  which  the  telegraph  com- 
pany can  be  held  responsible  for  the  unau- 
thorized act  of  a  person  not  pretending  to 
act  for  it  and  actually  operating  the  wire 
of  a  railroad  In  operating  Its  trains.  So 
we  have  It  that  plalntifTs  message  was  not 
sent  over  defendant's  wire,  and  not  received 
by  its  agent  How  can  the  defendant  be  lia- 
ble? 

3.  The  court  permitted  the  following  evi- 
dence to  be  Introduced.  The  witness  was 
then  asked  the  following  question:  "What 
condition  did  you  find  Mrs.  Carswell  in  when 
yon  arrived?  State  the  extent  of  her  suf- 
fering, and  whether  it  appeared  to  be  great 
or  small?"  To  these  questions  and  answers 
thereto,  the  defendant  objected.  Objection 
overruled  and  the  defendant  excepted.  "A. 
She  was  suffering  from  clots.  She  was  suf- 
fering considerably."  This  action  is  not 
brought  by  the  wife,  but  by  the  husband  to 
recover  damages  for  his  alleged  mental  an- 
guish in  a  brief  delay  in  procuring  a  physi- 
cian. According  to  plaintiffs  own  evidence 
he  was  delayed  only  one  hour  in  starting 
for  the  doctor,  and  for  this  supposed  one 
hour's  anxiety  he  has  been  awarded  $300. 
It  mnst  be  admitted  that  the  evidence  Intro- 
duced had  no  relation  whatever  to  plaintiff's 
cause  of  action,  and  it  was  well  calculated 
to  prejudice  and  excite  the  minds  of  the 
jury  and  tended  inevitably  to  aggravate  the 
damages. 

The  wife's  condition  was  not  brought 
about  by  the  negligence  of  the  defendant 


and  the  condition  the  doctor  found  her  in 
Is  irrelevant  entirely  to  the  issues  in  this 
case,  and  the  evidence  should  have  been  ex- 
cluded. 

It  is  not  a  case  of  "harmless  error,"  as 
It  was  highly  prejudicial  to  defendant 

>MANNINa,  J.,  concurs  in  this  opinion. 


(1S4  N.  c.  200) 

STATE  V.  MALLONBE. 

(Supreme  Court  of  North  Carolina.    Dee.  20, 
1910.) 

1.  Seduction  (8  46*)— OrrKNSKS—CoBROBOBAT- 
IMO  Evidence. 

Under  Revisal  1005,  f  3354,  providing  that 
the  unsupported  testimony  of  prosecutrix  is  in- 
sufficient to  justify  a  conviction  for  seduction, 
testimony  that  prosecutrix,  prior  to  her  seduc- 
tion by  defendant,  had  lived  a  blameless  life, 
and  had  always  been  a  woman  of  good  char- 
acter, and  had  borne  a  good  reputation  aa  a 
schoolgirl  with  her  teacher  and  classmates,  is 
sufficient  to  support  her  testimony  that  prior 
to  the  seduction  she  was  a  virtuous  woman. 

[Ed.   Note.— For  other  cases,  see   Seduction, 
Cent  Dig.  |S  83-86 ;   Dec  Dig.  {  46.*] 

2.  Seduction  (}  42*)— Evidence— Admibsibii^- 

ITT. 

The  proof  of  the  chastity  of  prosecutrix  on 
a  trial  for  seduction  should  relate  to  the  time 
preceding  the  seduction,  or  the  date  when  it 
became  known,  and  evidence  of  her  good  reputa- 
tion prior  thereto  is  competent 

[Ed.    Note.— For  other   cases,   see  Seduction, 
Cent  Dig.  §8  73-76;    Dec.  Dig.  f  42.*]     - 

3.  Seduction  (§  46*)— Pbomise  of  Marbiaob— 
Evidence — SuFFiciENor. 

Proof  on  a  trial  for  seduction  that  accused 
had  admitted  to  a  brother  of  prosecutrix  that 
be  was  engaged  to  marry  her  is  sufficient,  in 
support  of  her  testimony  to  accused's  promise 
of  marriage,  to  justify  a  conviction  under  Re- 
visal 190d,  f  3354,  providing  that  the  unsup- 
ported testimony  of  prosecutrix  is  insufficient 
to  support  a  conviction. 

[Ed.   Note. — For  other  cases,  see   Seduction, 
Cent  Dig.  §S  83-86;   Dec.  Dig.  |  46.*] 

4.  SEDTTCTION  (8  40*)— EVIDBNCB— ADUISSIBH/- 
IT7. 

The  resemblance  of  the  child  of  prosecutrix 
to  accused  on  trial  for  her  seduction  is  a  cir- 
cumstance which  the  jury  may  consider  as  tend- 
ing to  prove  the  criminal  intimacy  of  the  par- 
ties, but  not  the  promise  of  marriage. 

[Ed.   Note.— For  other  cases,  see   Seduction, 
Cent  Dig.  Si  72,  79;   Dec.  Dig.  8  40.*] 

5k  Cbihinai.  Law  (8  552*)— Evidence— Con- 
duct OP  Accused— Flight. 

The  flight  of  accused  is  a  circumstance 
from  which,  in  connection  with  other  circnm- 
stances,  the  jury  may  draw  an  inference  of  con- 
scious guilt,  unless  the  flight  is  explained  by 
accused,  but  the  whole  matter  is  for  the  jury 
to  pass  on,  and  they  must  decide  what  weight  - 
they  will  give  to  the  fact  of  flight,  and  the  ex- 
planatory evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8$  1259-1262 ;    Dec.  Dig.  8  552.*] 
6.  Criminal  Law  (8  1144*)  —  Appeal  —  Pbe- 
suMPTioNs — ^Instructions. 

Where  the  entire  charge  is  not  In  the  rec- 
ord, the  court  on  appeal  must  assume  that  it 
correctly  stated  the  law  of  the  case,  in  the  ab- 
sence of  a  showing  to  the  contrary. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  8  3032;   Dec.  Dig  8  1144.*] 
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7.  Cbiminai.  Law   (|  1144*)— AppeaI/— <Jue8- 
TiONs    Reviewable— In  8TBUCTI0NS. 

Where  the  entire  charge  is  not  in  the  rec- 
ord, the  court  on  appeal  cannot  condemn  the 
charge  merely  by  what  the  court  said  in  de- 
tached portions,  though  they  are  erroneous,  be- 
cause they  may  have  been  corrected  in  other 
parts  of  the  charge. 

[EW,  Note.— For  other  cases,  see  Oriminal  Law, 
Cent.  Dig.  §  8032;    Dec.  Dig.  |  1144.*] 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty;   J.  S.  Adams,  Judge. 

Jesse  Mallonee  was  convicted  of  crime, 
and  be  appeals.     Affirmed. 

J.  Frank  Ray,  for  appellant  The  Attor- 
ney .General  and  Geo.  L.  Jones,  for  the  State. 

WALKER,  J.  The  defendant  was  lndlc^ 
ed  for  the  crime  of  seducing  an  Innocent  and 
virtuous  woman  under  promise  of  marriage, 
tlevisal  1905;  8  3354.  The  statute  provides 
that  the  unsupported  testimony  of  the  wo- 
man shall  not  be  sufficient  to  convict  The 
prosecutrix  testlfled  to  the  promise  of  mar- 
riage, the  seduction,  and  her  Innocence  and 
virtue.  A  child  was  bom  to  her,  and  was 
18  months  old  at  the  time  of  the  trial. 
There  was  evidence  tending  to  show  that 
prior  to  ber  alleged  seduction  by  the  de- 
fendant she  had  always  been  a  woman  of 
good  character  and  led  a  blameless  life,  and 
that  as  a  schoolgirl  she  had  borne  a  good 
reputation  with  her  teacher  and  schoolmates. 
This  was  sufficient  to  constitute  supporting 
testimony  within  the  meaning  and  require- 
ment of  the  statute.  State  v.  Horton,  100 
N.  0.  443,  6  S.  E.  238,  6  Am.  St  Rep.  613; 
State  v.  Sharp,  182  Mo.  171,  83  «.  W.  796; 
State  V.  Deitrick,  51  Iowa,  469,  1  N.  W.  732; 
State  V.  Bryan,  84  Kan.  72,  8  Pac.  260; 
Zabriskle  ▼.  State,  43  N.  J.  Law,  644,  39 
Am.  Rep.  610.  The  proof  of  chastity  should 
relate  to  the  time  preceding  the  seduction 
or  the  date  when  it  became  known,  as  it  is 
manifest  that  her  reputation  in  that  regard 
would  be  injuriously  affected  by  the  offense 
itself  when  revealed,  and  the  very  crime 
would  thus  become  the  means  of  protecting 
the  criminal,  and  the  more  notorious  the 
seduction,  and  the  more  extensively  her 
shame  had  feeen  published  to  the  world,  the 
more  certain  would  be  the  immunity  from 
punishment  People  v.  Brewer,  27  Mich.  134. 
We  do  not  see  how  the  innocence  and  virtue 
of  a  woman  could  be  shown  by  testimony 
additional  to  her  own,  unless  her  reputation 
is  competent  evidence  for  the  jury  to  con- 
sider. It  would  be  a  negative  and  a  fact 
most  difficult  if  not  impossible  to  establish. 
'It  is  settled  by  the  authorities  that  the  sup- 
porting evidence  need  be  such  only  as  the 
nature  of  the  fact  required  to  be  proved 
admits  of  being  furnished.  Armstrong  v. 
People,  70  N.  Y.  38. 

There  was  supporting  evidence  as  to  the 
promise  of  marriage.  The  defendant  admit- 
ted to  the  brother  of  the  prosecutrix  that 


he  was  engaged  to  be  married  to  ber.  This 
was  sufficient  if  It  fully  satisfied  the  Jury  of 
the  fact  State  v.  Raynor,  145  N.  C.  472,  60 
S.  E.  344;  State  v.  Horton,  supra;  'state 
V.  Kincald,  142  N.  C.  657,  55  S.  E.  647 ;  State 
V.  Ring,  142  N.  C.  590,  55  S.  E.  194,  Ua  Am. 
St   Rep.  759. 

We  said  in  State  v.  Ring,  supra,'  that  It 
is  sufficient  if  the  Jury  can  fairly  infer  from 
the  evidence  that  the  seduction  was  accom- 
plished by  reason  of  the  promise  of  mar- 
riage, giving  to  the  defendant  the  benefit  of 
any  reasonable  doubt,  and  that  no  set  form 
of  words  is  necessary  to  show  the  causal  re- 
lation between  the  promise  and  the  act  of 
sexual  intercourse.  In  Armstrong  v.  Peo- 
ple, supra,  it  Is  held  that  the  illicit  act  and 
the  inmiedlate  persuasions  and  inducements 
which  led  to  its  commission,  may  not  he 
susceptible  of  proof  by  the  evidence  of  third 
persons  directly  to  the  fact  They  are  to 
be  Inferred  from  the  facts  and  circumstanc- 
es of  the  case.  So  in  this  case  we  have  as 
proof  of  the  several  elements  of  the  crime — 
that  Is,  the  Innocence  and  virtue  of  the  wo- 
man and  the  seduction  under  the  promise 
of  marriage — ^the  reputation  of  the  prosecu- 
trix, the  Intimate  association  and  relation 
of  the  parties,  the  admission  of  the  defend- 
ant that  he  had  promised  to  marry  the  proS; 
ecutrix,  the  birth  of  the  child,  and  its  re- 
semblance to  the  defendant  (If,  upon  its  ex- 
hibition to  them  the  jury  found  there  was 
such  a  likeness  [State  v.  Horton,  supra]) 
and  the  flight  of  the  defendant  to  another 
state  after  the  indictment  had  been  returned 
against  hUn.  The  resemblance  of  the  child 
to  the  defendant  tended  only  to  prove  the 
sexual  Intimacy,  and  not  the  promise  of 
marriage,  but  it  was  a  circumstance  which 
the  jury  had  the  right  to  consider  with  ref- 
erence to  the  fact  it  tended  to  establish, 
and  the  court  Instructed  them  properly  as 
to  its  bearing.  The  reference  by  the  court 
to  the  resemblance  as  tending  to  show  the 
paternity  of  the  child,  which  Is  criticised  by 
the  defendant's  counsel,  may  not  have  been 
consistent  with  perfect  accuracy  of  expres- 
sion, hut  it  appears  to  have  been  intended, 
when  read  in  connection  with  what  preceded 
and  followed,  to  guide  the  jury  in  correctly 
applying  the  proof.  The  same  may  be  said 
as  to  the  flight  of  the  defendant  While  it 
is  true,  as  contended  by  the  defendant's 
counsel,  that  it  was  a  circumstance  from 
which,  in  connection  with  other  circumstanc- 
es, the  jury  might  draw  an  inference  of  con- 
scious guilt  unless  explained  (12  Cyc.  CIO), 
the  whole  matter  is  for  them  to  pass  upon, 
and  they  must  decide  what  weight  they  will 
give  to  the  fact  of  flight  and  if  there  was 
explanatory  evidence,  to  what  extent  it  af- 
fects the  probative  force  of  the  flight  as  a 
fact  tending  to  show  guilt  The  entire 
charge  is  not  set  forth  in  the  record,  and 
we  must  assume,  therefore,  that  it  correctly 
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stated  the  law  of  the  case  to-  the  Jury,  in 
the  absence  of  any  showing  to  the  contrary. 
We  cannot  condemn  it  by  wbat  was  said  in 
one  or  two  detached  portions,  even  if  they 
are  erroneous,  liecause  they  may  have  been 
explained  and  corrected  in  other  parts  of 
the  charge.  State  v.  Kinsaols,  126  N.  C. 
1097,  36  S.  E.  31. 

A  carefal  examination  of  the  evidence,  the 
charge  of  the  court,  and  incidents  of  the 
trial  does  not  disclose  any  error  of  which 
the  defendant  can  Justly  complain. 

No  error. 


(164  N.  C.  108) 

ROGERS   T.   GENNETT    LUMBER   CO. 

(Supreme  Oourt  of  North  Carolina.    Dec.  20, 
1010.) 

1.  Rkfebencb  (§  24*)  —  Trial  —  Powkb  of 

Court — Ktfeci  of  Aobeement. 

The  court  cannot  set  aside  the  method  of 
trial  agreed  on  by  the  parties  when  there  is  a 
consent  to  a  reference. 

TEd.   Note.— For  other  casee,  see   Reference, 
Cent  Dig.  S  40:   Dec.  Dig.  |  24.*] 
2;,  Refebence  (|  l(fi*)  —  Compitlsort  Refeb- 

ENCE— Rights  of  Pabties — Submission  of 

leSCES    TO    JURT. 

Where  either  party  to  a  compulBory  ref- 
erence reserves  in  a  proper  manner  his  right  to 
a  Jury  trial,  the  judge  may  set  aside  the  refer- 
ence and  submit  the  case  to  the  jury  on  issues, 
and,  while  the  party  excepting  should  formulate 
issues,  the  court  is  not  concluded  hjr  them,  but 
should  submit  Issues  properly  arising  on  the 
pleadings. 

[Ed.   Note.— For  other  cases,   see   Reference, 
Cent.  Dig.  S  205;   Dec.  Dig.  S  105.*] 

3.  Reference  (S  105*)  —  Comfulsobt  Rkfeb- 
BNCE— Rights  of  Pabtiib— Submission  of 

ISSVES  TO  JURT. 

A  party  who  does  not  except  to  a  compul- 
sory reference  may  not  object  to  issues  sub- 
mitted by  the  judge  to  the  jury  on  setting  aside 
the  reference,  on  the  ground  tbat  the  trial  judge 
did  not  restrict  himself  to  the  iissues  formulated 
by  the  party  excepting  to  the  reference  and  re- 
serring  bis  right  to  a  jury  trial,  and  he  can 
only  except  where  the  issues  actually  submitted 
are  not  determinative  of  the  controversy  raised 
by  the  pleadings. 

[Ed.   Note.— For  other  cases,   see   Reference, 
Cent.  Dig.  §  205;    Dec.  Dig.  i  105.*] 

4.  Loos  AND  LoooiNO  (i  3*)- Sale  of  Stand- 
ing Timber— Lien  fob  Price— Release- 
Consideration. 

A  promise  by  a  purchaser  of  the  right  to 
cut  and  remove  timber  on  the  land,  of  a  third 
party  who  bad  reserved  a  lien  of  $10  per  thou- 
sand feet  of  lumber,  to  pay  the  price  and  pro- 
tect the  owner  on  his  reducing  the  lien  from 
$10  to  $4  per  thousand,  which  waa  done,  is 
supported  by  a  sufficient  consideration. 

[Ed.   Note. — ^For   other  cases,   see   Logs  and 
Logging,  Cent.  Dig.  %i  6-12 ;   Dec.  Dig.  f  3.*J 
6.  Frauds,  Statute  of  ($  35*)— "Promise  to 

Pat  Debt  of  Another" — Release  of  Lien. 
Where  a  purchaser  of  standing  timber,  who 
was  indebted  therefor  to  the  owner,  the  latter 
holding  a  lien  on  the  lumber  for  the  price,  trans- 
ferred his  right  to  cut  and  remove  the  lumber 
to  a  third  person,  who  orally  agreed,  in  order 
to  obtain  a  release  of  the  lien,  to  pay  the  price, 
or  see  that  it  was  paid,  and  the  owner  because 
of  the  promise  released  his  lien,  the  promise 
was  not  a  promise  to  pay  the  debt  of  another 


within  the  statute  of  frauds  (RcTisal  1903,  i 
074). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  U  55,  57 ;    Dec  Dig.  {  35.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  567&J 

6i  Frauds,  Statute  of  (J  74»)— "Interest  iw 

Land" — Contracts. 

Where  a  purchaser  in  a  written  contract 
for  the  sale  and  purchase  of  standing  timber 
transferred  his  right  to  cut  and  remove  the 
timber  to  a  third  person,  who,  to  obtain  a  re- 
lease of  a  lien  for  the  price  reserved  by  the  own- 
er, orally  agreed  to  pay  the  price,  the  promise 
was  not  void  as  an  agreement  as  to  an  interest 
in  land  within  the  statute  of  frauds  (Uevisal 
1905,  i  976). 

[Ed.  Note.— For  other  cases,  see  EYauds,  Stat- 
ute of,  Cent.  Dig.  ^  124,  125,  130;   Dec  Dig. 

5  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3092-3709;    vol.  8,  p.  7691.] 

7.  Frauds,  Statute  or  (i  152*)— Defenses— 
Pleadings. 

The  defense  that  a  parol  promise  is  void 
because  it  is  an  agreement  in  regard  to  an  in- 
terest in  land  is  not  available  imless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  t  363 ;   Dec.  Dig.  g  15Z*] 

8.  Evidence  (S  445*)  —  Parol  Evidence  — 
Vabying  Terms  of  Written  Contract. 

A  written  contract  between  a  seller  of 
standing  timber  and  the  purchaser  and  a  third 
person,  procuring  the  right  to  cut  and  remove 
the  timber,  which  stipulates  that  the  owner 
waives  bis  lien  of  $10  per  thousand  on  the  lum- 
ber purchased,  in  consideration  that  $4  per 
thousand  shall  be  paid  on  the  price,  that,  before 
the  shipment  of  car  loads  by  the  third  person, 
the  latter  shall  pay  to  the  owner  the  diserence 
between  the  cost  of  producing  the  car  load  and 
stipulated  prices,  is  not  Varied  by  a  parol  agree- 
ment binding  the  third  person  to  protect  the 
owner,  and  see  that  he  is  paid  for  the  lumber, 
since  the  parol  agreement  is  but  an  additional 
collateral  stipulation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2055,  2056;   Dec.  Dig.  |  44&*J 

Manning,  J.,  dissenting. 

Appeal  from  Superior  Court,  liacon  Coun- 
ty; J.  S.  Adams,  Judge. 

Action  by  W.  A.  Rogers  against  the  Gen- 
nett  Lumber  Company.  From  a  judgment 
for  plaintlfT,  defendant  appeals.    Affirmed. 

Robertson  &  Benbow  and  Aycock  &  Win- 
ston, for  appellant    J.  Frank  Ray,  Johnston 

6  Horn,  and  George  L.  Jones,  for  appellee. 

CLARK,  C.  J.  When  ther«  Is  a  consent 
reference,  the  court  cannot  set  aside  the 
method  of  trial  agreed  upon  by  the  parties. 
It  can  affirm,  modify  or  disapprove  the  re- 
port of  the  referee  or  can  re-refer  the  case. 
When  it  is  a  compulsory  reference,  if  either 
party  reserves  his  right  to  a  jury  trial,  in 
the  manner  pointed  out  in  Driller  Co.  v. 
Worth,  117  N.  C.  515,  23  S.  E3.  427,  the  judge 
can  set  aside  the  reference  and  submit  the 
case  to  the  Jury  upon  proper  Issues.  Brack- 
ett  V.  Gilliam,  125  N.  C.  380,  34  S.  B.  444; 
Cummings  v.  Swepson,  124  N.  G.  579,  32  S. 
E.  966;  Morisey  v.  Swinson,  104  N.  O.  560, 
10  S.  E.  754;  Bushee  v.  Surles,  79  N.  C.  51. 
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While  the  party  excepting  to  the  reference 
should  formulate  IssueB,  the  court  is  not 
concluded  by  them,  but  should  submit  the 
issues  properly  arising  upon  the  pleadings. 
But  certainly  the  party  who  does  not  except 
to  the  reference  can  not  object  that  the 
judge  did  not  restrict  himself  to  the  Issnes 
formulated  by  the  other  party.  He  can  only 
except  if  the  Issues  actually  submitted  are 
not  such  issues  as  are  determinatlTe  of  the 
controversy  raised  by  the  pleadings,  and  did 
not  permit  him  to  present  every  phase  of  the 
controversy. 

In  June,  1907,  the  plaintiff  W.  A.  Rogers 
sold  to  the  defendant  J.  M.  Rogers  the  right 
to  cut  the  timber  on  the  plaintiff's  tract  of 
land  for  $2,500,  with  the  stipulation  in  the 
contract  that  $10  should  be  paid  the  plain- 
tiff on  each  1,000  feet  of  lumber  at  the  rail- 
road station  before  it  was  shipped  until  the 
$2,500  had  been  paid.  In  October,  1907,  the 
defendant  J.  M.  Rogers  sold  the  right  to  cut 
said  timber  to  the  defendant  lumber  compa- 
ny, which  paid  him  $500  cash  in  advance. 
The  lumber  company  had  no  notice  that  the 
plaintiff  was  the  owner  of  the  land,  and  had 
reserved  a  lien  of  $10  per  thousand  on  the 
lumber.  The  lumber  company  finding  it  im- 
possible to  operate  under  this  contract,  in 
November,  1907,  a  written  agreement  was 
made  between  the  plaintiff  W.  A.  Rogers  and 
the  defendants  J.  M.  Rogers  and  the  lumber 
company,  whereby  W.  A.  Rogers  waived  his 
lien  of  $10  in  consideration  that  $4  per  thou- 
sand, instead,  should  be  paid  him  to  be  cred- 
ited on  the  $2,500  purchase,  and,  further, 
that,  before  the  shipment  of  each  car  load 
of  lumber,  the  lumber  company  should  pay 
to  W.  A.  Rogers  the  difference  between  the 
cost  of  producing  said  car  load  of  lumber 
and  delivering,  it  at  the  station,  and  certain 
stipulated  prices  which  the  parties  had 
agreed  should  be  taken  as  the  market  value 
of  the  different  kinds  of  lumber.  On  the 
same  day,  there  was  an  agreement  also  in 
writing  between  W.  A.  Rogers  and  the  lum- 
ber company  that,  if  the  difference  between 
the  cost  of  producing  lumber  and  delivering 
It  at  the  station  and  the  estimated  market 
value  should  not  amount  to  the  $4  net  agreed 
to  be  paid  W.  A.  Rogers,  there  should  be  an 
abatement  of  said  $4  to  the  amount  of  actual 
profit  The  plaintiff  alleged  in  his  complaint 
that  besides  the  above  contracts,  which  were 
all  in  writing,  there  was  a  further  oral  agree- 
ment in  consideration  of  the  release  of  the 
$10  lien  that  the  lumber  company  would  be 
responsible  for  the  payment  of  the  balance 
due  of  the  $2,500  purchase  money  for  the 
timber,  that  It  "would  protect  plaintiff,  and 
see  that  he  got  his  money  out  of  the  timber, 
if  he  would  thus  modify  the  contract  for  the 
benefit  of  the  lumber  company." 

The  defendant  lumber  company  excepted 
to  the  admission  of  the  evidence  of  this  oral 
agreement  upon  the  following  grounds: 

(1)  That  the  agreement  was  without  consid- 
eration.   The  evidence  of  the  plaintiff,  if  be- 


lieved, was  that  the  consideration  was  the  re- 
duction of  the  lien  from  $10  to  $4  to  be  paid 
before  the  shipment  of  the  lumber,  so  that 
the  lumber  company  could  continue  Its  oper- 
ations. 

(2)  The  defendants  contend  that  the  agree- 
ment was  void,  being  an  oral  agreement  to 
be  responsible  for  the  debt  of  another.  Re- 
visal  1905,  {  974.  Upon  that  proposition  his 
honor  charged  correctly  as  follows:  "If  you 
should  find  in  this  case  that  this  debt  was 
owing  by  J.  M.  Rogers  to  the  plaintiff,  who 
held  a  Hen  or  mortgage  upon  the  lumber 
produced  from  the  timber  for  the  payment 
of  the  debt  therefor,  and  that  the  lumber 
company  In  order  to  get  the  lumber  releas- 
ed from  said  lien  promised  W.  A.  Rogers  to 
pay  the  debt  or  see  that  the  debt  was  paid, 
and  by  reason  of  such  promise  W.  A.  Rogers 
did  release  and  discharge  it  from  the  mort- 
gage for  the  benefit  of  the  lumber  company, 
then  the  statute  of  frauds  is  not  applicable, 
and  you  shall  answer  the  first  issue  'Yes'. 
Marrow  v.  White,  151  N.  O.  96,  65  8.  ES.  746, 
and  cases  there  cited. 

(3)  It  has  been  suggested  that  said  promise 
was  void  because  it  was  an  agreement  in  re- 
gard to  an  interest  in  land,  and  should  have 
been  in  writing.  Revisal  1905, 1 976.  But  this 
was  an  executed  ^nd  not  an  executory  con- 
tract to  convey  an'interest  in  land.  That  had 
already  been  done  in  the  written  contract 
Besides,  this  is  not  pleaded.  This  was  a  stip- 
ulation to  assume  the  payment  of  a  certain 
sum  of  njoney.  Taylor  v.  Russell,  119  N.  C.  32, 
25  S.  E.  710.  That  case  cites  Green  v.  Rail- 
road, 77  N.  C.  95,  and  other  cases  which  hold 
that  the  promisor  to  pay  money  "is  at  the 
wrong  end  of  the  contract"  to  object  that 
the  agreement  is  not  in  writing.  This  has 
been  cited  and  affirmed  Harty  v.  Harris,  120 
N.  C  410,  27  S.  B.  90;  McNeill  v.  Fuller,  121 
N.  O.  213,  28  S.  R  299;  Bank  v.  Loughran, 
126  N.  C.  818,  36  S.  E.  281 ;  Davis  v.  Martin, 
146  N.  C.  281,  59  S.  B.  700. 

(4)  The  defendants  further  contend  that 
the  oral  agreement  varies  or  contradicts  the 
written  agreement.  Aside  from  the  fact  that 
it  does  not  appear  that  it  was  contemporane- 
ous with  the  written  agreement  of  November 
2, 1907,  which  reduced  the  payment  to  $4  per 
thousand,  and  made  other  stipulations,  it 
may  well  be  that  this  oral  contract  was 
made  prior  or  subsequent  thereto,  and  there- 
fore was  not  incorporated  into  tbe  written 
agreement  But  however  that  may  be,  it  In 
no  wise  alters  or  contradicts  the  written 
agreement,  but  simply  adds  thereto  a  col- 
lateral stipulation.  Nlssen  v.  Mining  Co., 
104  N.  C.  309,  10  S.  E.  512,  and  cases  there 
cited.  See,  also,  cases  which  have  cited  Nis- 
sen's  Case  In  the  Annotated  Edition,  and 
Brown  v.  Hobbs,  147  N.  C.  73,  60  S.  E.  716,  in 
which  last  the  subject  has  been  very  fully 
discussed  by  Walker,  J. 

No  error. 


MANNING,  J.,  dissents. 
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STATE  T.  SIMONDS. 

(Sapreme  Court  of  North  Oarolina.     Dee.  20, 
1910.) 

1.  Witnesses  (J  305*)— Examination— Pbivi- 

IJ!6E— Waiveb. 

Accused,  by  voluntarily  testifying  for  him- 
self, waived  his  constitutional  privilege  of  refus- 
ing to  answer  incriminating  questions. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1053-1057;   Dec.  Dig.  S  3(K-*] 

2.  Witnesses  (§  305*)  —  CBEDiBiLixy  —  Coic- 
.  MISSION  OF  Other  Offenses.  ■ 

An  accused,  who  has  waived  his  right  to  re- 
fuse to  answer  incriminating  questions,  may  be 
asked  questions  as  to  other  offenses  committed 
by  him,  distinct  from  that  charged. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §3  1053-1057;  Dec.  Dig.  4  305.*] 

3.  Chiminai.  Law  (8  823*)  —  Instbuctios  — 
Selv- Defense. 

A  charge  was  proper  in  a  homicide  case, 
that  it  the  jury  were  satisfied  that  the  killing 
was  without  malice,  unless  they  were  further 
satisfied  that  accused  killed  decedent  from  ne- 
cessity, or  from  a  principle-ot  self-defense,  they 
must  find  accused  guilty  of  manslaughter,  if  the 
principles  of  self-defense  were  defined  in  other 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  199^-1995 ;    Dec.  Dig.  8  823.*] 

4.  Criminal  Law  (8  1088*)— Afpbai/— Rbcobd 

— iNSTEUCnON. 

It  is  appellant's  duty  to  have  the  instmc- 
tions  embodied  in  the  record  on  appeal,  if  he 
desires  to  rely  on  error  therein  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  1088.*] 

6.  Cbiminai.  Law  (S  1144*)  —  Appeal  —  Pbe- 
BUMPTioNs— Facts  Omitted  fbom  Recobd — 
Ikstbuction. 

The  court  instructed,  in  a  homicide  case, 
that  if  the  jury  were  satisfied  that  the  lulling 
was  without  malice,  unless  they  were  further 
satisfied  that  it  was  from  necessity,  or  from  a 
principle  of  self-defense,  the  verdict  should  be 
for  manslaughter.  Held  that,  in  absence  of  all 
the  instructions  given  below  in  the  record  on 
appeal,  it  would  be  assumed  that  the  trial  court 
correctly  explained  to  the  jury,  the  "principles 
of  self-defense,"  so  as  to  prevent  the  instruction 
from  being  erroneous  for  failure  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3032;  Dec.  Dig.  8  1144.*] 

6.  Homicide  (§  151*)  — Bubden  of  Pboof  — 

Self-Defense. 

Where  accused  admitted  that  he  killed  dece- 
dent with  a  pistol,  the  burden  was  upon  him  to 
show  that  he  did  it  in  self-defense  or  to  offer 
evidence  to  reduce  the  crime  to  manslaughter; 
the  burden  always  being  upon  accused,  where 
the  killing  is  with  a  deadly  weai>on,  to  prove 
facts  in  mitigation  or  excuse. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §8  276-278;   Dec  Dig.  8  151.*] 

Appeal  from  Superior  Court,  Buncombe 
County  ;   J.  S.  Adams,  Judge. 

Tom  Simonds  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Frank  Carter  and  Craig,  Martin  ft  Thom- 
ason,  for  appellant.  The  Attorney  General 
and  G.  L.  Jones  for  the  State. 


BROWN,  J.    The  evidence  tends  to  prove 
that  the  deceased  was  killed  by  defendant  at 


the  residence  of  one  Mollie  Brooks  about 
midnight  on  June  10,  1909,  in  the  city  of 
Ashevllle;  that  llUclt  relations  existed  be- 
tween, the  woman  and  the  defendant;  that 
the  deceased  came  to  the  house,  while  the 
woman  was  out  and  inquired  of  defendant 
her  whereabouts.  The  deceased  and  defend- 
ant had  some  words,  and  a  pistol  duel  en- 
sued In  which  defendant  fired  four  times 
and  killed  deceased.  The  defendant  admit- 
ted the  killing  and  set  up  the  plea  of  self- 
defense.  The  defendant,  represented  by 
counsel,  was  introduced  as  a  witness  in  his 
own  behalf,  and  upon  cross-examination  was 
asked  If  he  had  not  held  sexual  Interconrse 
with  Mollle  Brooks.  His  counsel  Interposed 
an  objection,  which  was  overruled.  There- 
upon the  defendant  testified  that  he  had  had 
sexual  Intercourse  with  the  woman.  It  Is 
settled  law  In  this  state  that  when  a  per- 
son charged  with  crime  Toluntarlly  testifies 
In  bis  own  belialf  he  waives  bis  constitu- 
tional privilege  not  to  answer  questions  tend- 
ing to  Incriminate  him.  State  v.  Allen.  107 
N.  C.  805, 11  S.  B.  1016.  Under  such  circum- 
stances, he  can  be  asked  questions  as  to 
otber  and  distinct  crimes  as  well,  as  used 
to  prove  the  very  offense  with  which  he 
stands  charged.  State  v.  Thomas,  98  N.  C. 
699,  4  S.  E.  518,  2  Am.  St  Rep.  351. 

There  are  only  three  assignments  of  er- 
ror noted  in  the  defendant's  brief.  They  are 
as  follows: 

"Exception  3.  His  honor  charged  the  jury 
as  follows:  If,  however,  the  defendant  has 
satisfied  you  that  the  killing  was  without 
malice,  then,  unless  he  has  further  satisfied 
you  that  he  killed  him  from  necessity  or 
from  a  principle  of  self-defense,  your  ver- 
dict must  be  guilty  of  manslaughter.  We  re- 
spectfully submit  that  tbls  is  not  the  law." 

"Elxceptlon  5.  His  honor  charged  the  jury 
as  follows:  If  you  find  that  the  defendant 
was  ready  and  willing  to  enter  Into  a  com- 
bat with  the  deceased  and  that  a  mutual 
combat  occurred,  both  the  defendant  and  the 
deceased  entering  Into  It  willingly,  then  the 
defendant  cannot  be  excused  for  taking  the 
life  of  the  deceased  to  save  his  own,  no  mat^ 
ter  to  what  extremity  he  may  have  been  re- 
duced, unless  he  definitely  withdrew  from 
the  combat  before  he  fired  the  fatal  shot; 
for  In  that  case  it  may  rightfully  and  truth- 
fully be  said  that  he  brought  the  necessity 
upon  himself  by  his  own  criminal  conduct. 

"Exception  6.  His  honor  also  charged  the 
jury  as  follows:  If  you  find  from  the  evi- 
dence that  the  deceased  and  the  defendant 
met  and  a  sudden  quarrel  arose  and  a  fight 
ensued  In  which  both  parties  willingly  engag- 
ed and  in  which  both  parties  used  deadly 
weapons,  and  In  which  deceased  was  killed, 
then  the  defendant  would  be  guilty  of  man- 
slaughter." 

The  error  which  the  defendant  alleges  In 
both  these  exceptions  is  that  there  Is  no  ev- 
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idence  that  tUb  defendant  fought  willingly. 
As  to  exception  3,  If  hla  honor  had  charged 
the  Jury  that  the  defendant  must  satisfy 
the  jury  that  he  killed  from  necessity,  and 
stopped  there,  he  would  have  been  In  error. 
State  T.  Castle,  133  N.  a  769,  46  S.  B.  1. 
But  his  honor  added,  "or  from  a  principle 
of  self-defense." 

His  honor's  charge  is  not  In  the  record, 
and  It  was  appellant's  duty  to  send  It  up. 
The  record  contains  only  the  defendant's  as- 
signments of  error  and  a  verbatim  copy  of 
the  stenographer's  notes.  But  we  are  bound 
to  assume  the  experienced  lawyer  and  Judge, 
who  presided,  correctly  explained  to  the  Ju- 
ry what  are  the  "principles  of  self-defense" 
expounded  in  so  many  decisions  of  this  court, 
and  had  he  not  done  so,  exception  would 
have  been  taken  and  the  charge  sent  up. 

The  ground  of  attack  embodied  In  excep- 
tions 5'  and  6,  as  stated  in  the  brief.  Is  that 
there  is  no  evidence  that  the  defendant 
fought  willingly.  The  actual  killing  of  the 
deceased  with  a  pistol  having  been  admitted 
by  defendant,  the  state  was  not  bound  to 
prove  that  defendant  fought  willingly.  The 
law  presumes  that  he  did,  and  the  onus  is 
upon  him  to  ofTer  evidence  sufBdent  to  sat- 
isfy the  Jury  that  he  fought  in  self-defense, 
or,  falling  in  that,  to  offer  evidence  sufficient 
to  reduce  the  crime  to  manslaughter.  This 
rule  has  been  uniformly  adhered  to  by  this 
court  in  indictments  for  homicide.  It  is  said 
in  State  v.  Worley,  141  N.  C.  767,  53  8.  B. 
130:  "No  principle  in  our  criminal  law  is 
better  settled  than  that  a  killing  with  a 
deadly  weapon  Implies  malice,  and,  when 
admitted  or  proved,  the  prisoner  Is  guilty  of 
murder  In  the  second  degree,  and  the  bur- 
den rests  upon  him  to  prove  the  facts  upon 
which  he  relies  for  mitigation  or  excuse,  to 
the  satisfaction  of  the  Jury."  In  that  case 
and  State  v.  Quick,  160  N.  C.  821,  64  S.  E. 
168,  the  antborities  are  dted. 

No  error. 


(68  W.  Va.  220) 

SHORE  V.   LAWRENCE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  ZJ,  1910.) 

(ByUabut  Jy  the  Court.) 

1.  OUABANTT    (§    82*)  —  PLEADinO — DXOLABA- 
TION. 

Special  counts  in  a  declaration  in  assumpsit, 
charfdng  a  debtor  and  a  guarantor  of  the  debt 
Jointly,  are  bad  on  demurrer. 

[EM.  Note. — For  other  cases,  see  Onaranty, 
Cent.  Dig.  {  97;  Dec.  Dig.  {  82;*  Parties,  Cent. 
Dig.  I  34.] 

2.  Pmncipai,  ANn  Surett  (§  6*) — Ouahantt 
— ^Nature  of  Liability. 

The  following  clause  in  a  lease,  executed 
by  the  lessor,  lessee  and  a  third  party:  "And 
the  said  party  of  the  third  part,  for  and  in  con- 
siderations deemed  valuable  to  him  liereby 
agrees  that  in  case  of  tlie  failure  of  the  party 
of  the  second  part  to  pay  the  rental  in  accord- 
ance with  the  terms  of  this  agreement  that  he. 


the  said  party  of  the  third  part  will  v^j  the 
same" — imposes  a  separate,  collateral,  ana  con- 
ditional obligation,  constituting  only  a  guaran- 
ty, and  such  third  party  cannot  be  held  to 
liability  as  a  surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {  «;  Dea  Dig.  S  6;*  Guar- 
anty, Cent.  Dig.  $  4.J 

8.   GUASANTT  (I   36*)  —  COKSTBUCTION  — DE- 

rATTLT  OF  Lessee. 

Another  clause  In  tiie  lease,  saying,  "It  is 
agreed  by  the  parties  hereto"  that,  in  case  of 
default,' the  lessor  may  re-enter  and  the  whole 
amount  of  the  rent  shall  become  due  and  pay- 
able, must  be  read  in  harmony  with  the  ex- 
press terms  of  the  clause,  pertaining  to  and  de- 
termining the  character  of  the  liability  of  such 
third  party,  even  though  it  should  make  him 
liable  tor  the  whole  amount  of  the  rent,  in  case 
of  default 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  g  44;    Dec.  Dig.  i  36.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  B.  Shore  against  A.  C.  Lawrence 
and  others.  Judgment  for  plaintiff,  end 
defendants  bring  error.  Reversed  and  re- 
manded. 

J.  W.  Kennedy  and  Morgan  Owen,  for 
plaintlCCs  in  error.  Avis  &  Hardy,  for  defend- 
ant in  error. 


POFFEl^IBARGER,  J.  B.  Shore  sued  the 
Clark  Liquor  Company,  a  corporation,  and 
A.*C.  Lawrence  In  assumpsit,  to  recover  rents 
dne  him  under  two  separate  and  distinct 
leases,  covering  two  different  pieces  of  prop- 
erty, but  alike  in  all  other  material  respects. 
The  declaration  contains  the  common  counts 
and  a  special  count  upon  each  of  the  leases. 
Having  overruled  a  demurrer  to  the  declara- 
tion and  each  count  thereof,  the  court,  try- 
ing the  case  in  lieu  of  a  Jury,  rendered  a 
Judgment  for  the  sum  of  $1,200.  On  the  writ 
of  error,  awarded  to  the  defendants,  the  con- 
trolling question  Is  the  proqpriety  of  the  rul- 
ing of  the  court  upon  the  demurrer,  it  being 
contended,  on  the  one  hand,  that  Lawrence 
is  a  surety  and  can  be  sued  Jointly  with  the 
principal  debtor,  the  Clark  Liquor  Compa- 
ny, and,  on  the  other,  that  he  is  a  guarantor 
and  cannot  be  sued  Jointly  with  said  com- 
pany. 

In  the  leases  Shore  U  described  as  party 
of  the  first  part,  the  Clark  Liquor  Company 
as  party  of  the  second  part,  and  A.  C.  Law- 
rence as  party  of  the  third  part  Shore  leas- 
es, demises,  and  lets  the  proiwrty  to  the 
Clark  Liquor  Company,  In  consideration  of 
its  agreement  to  pay,  in  each  Instance,  the 
sum  of  $783.33,  In  montlily  installments  of 
$25.  Another  provision  gives  the  lessor  right 
of  re-entry,  and  makes  tlie  whole  amount  of 
rent  fall  dne  immediately  on  default  of  the 
payment  of  any  Installment  This  provision 
is  introduced  by  the  clause  "It  is  agreed  by 
the  parties  hereto."  Other  provisions  say 
the  party  of  the  first  pert  demises  and  leases 
and  the  party  of  the  second  part  covenants 
and  agrees  to  pay,  etc.     Unless  the  words 
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"It  is  agreed  by  the  parties  hereto,"  abore 
referred  to,  Include  Lawrence,  the  following 
clause  is  the  only  one  that  imposes  any  ob- 
ligation upon  him  In  express  terms:  "And 
the  Bald  party  of  the  third  part,  for  and  In 
considerations  deemed  valuable  to  him  here- 
by agrees  that  in  case  of  failure  of  the  par- 
ty of  the  second  part  to  pay  the  rental  in 
accordance  with  the  terms  of  this  agreement 
that  he,  the  said  party  of  the  third  part  will 
pay  the  same."  Though  Lawrence  Is  a  party 
to  the  leases  and  the  default  clauses  there- 
of may  Include  him  by  the  use  of  the  terms 
"the  parties  hereto,"  it  is  nevertheless  clear 
that  his  agreement  to  pay  Is  collateral  and 
conditional.  It  is  not  a  primary  undertak- 
ing. He  did  not  Join  In  those  portions  of  the 
leases  which  Imposed  a  primary  obligation 
to  i«y  the  rent  His  agreement  was  to  pay 
In  case  the  Clark  Liquor  Company  should 
fall  to  do  so.  Although  contained  In  the 
same  Instrument  as  the  agreement  with  the 
Clark  Liquor  Company,  his  contract  with 
Shore  is  separate  and  distinct  in  dliaracter 
and  altogether  dUTerent  in  Its  terms.  If  the 
contract,  proiperly  construed,  makes  the  whole 
amount  due,  on  default  in  respect  to  an  In- 
stallment, so  as  to  make  Lawrence  liable  to 
that  extent,  a  question  we  do  not  decide,  this 
clause  must  nevertheless  be  read  In  harmony 
with  the  terms  of  the  one,  disclosing  the  con- 
ditional and  collateral  character  of  his  lia- 
bility. These  terms  cannot  be  enlarged  by 
mere  inference  or  unnecessary  implication. 
We  are  clearly  of  the  opinion  that  he  is  a 
guarantor,  and  not  a  surety.  This  view 
seems  to  conflict  with  the  decision  in  McLott 
et  al.  r.  Savery  et  al.,  11  Iowa,  323,  bat  the 
opinion  In  that  case  refers  to  no  legal  prin- 
ciple or  precedent  to  sustain  the  decision. 
Other  cases  relied  upon  by  the  defendant  In 
error  are  Allen  v.  Hubert,  49  Pa.  259,  and 
Scott  V.  Swain  (Pa.)  8  Atl.  24,  but  in  each 
of  the  contracts  involved  in  those  cases  the 
third  party,  binding  himself  to  pay  the  rent 
in  case  of  default,  described  himself  as  sure- 
^.  In  the  first  he  said:  "I  hereby  agree 
to  become  security  for  the  faithful  perform- 
ance of  the  abore  agreement."  In  the  oth- 
er he  agreed  "to  become  surety  for  the  falth- 
<nl  performance  of  all  or  any  of  the  condi- 
tions" to  be  kept,  done,  and  performed  on 
the  part  of  the  lessee,  and  "to  be  liable  there- 
for to  the  lessor  as  fully,  to  all  intents  and 
purposes,"  as  If  he  were  the  lessee.  Tested 
by  the  terms  of  these  undertakings,  they  were 
prima  facie  suretyships.  Here  we  have  no 
such  description.  Lawrence  gives  himself  no 
status  or  character  by  descriptive  terms.  He 
simply  makes  a  conditional  and  collateral 
agreement,  defined  in  the  law  as  a  "guaran- 
ty." Our  conclusion  is  sustained  by  Virden 
V,  Ellsworth,  15  Ind.  144,  which,  in  view  of 
the  distinctions  we  have  marked,  seems  not 
to  be  in  conflict  with  the  decisions,  relied  up- 
on for  the  defendant  in  error,  except  the  un- 


satisfactory one,  cited  in  11  Iowa.  As  the 
contracts  of  Lawrence  and  the  Clark  Liquor 
Company  were  separate  and  distinct  and  not 
Joint,  they  could  not  be  Joined  as  defend- 
ants, In  respect  to  the  liability  imposed  in  the 
leases,  and  the  demurrer  to  the  two  special 
counts  should  have  been  sustained. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  finding  of  the  court  set  aside, 
the  demurrer  sustained,  as  to  said  two  spe- 
cial counts,  and  the  case  remanded. 


(6S  W.  Va.  2W) 
NEWBERRY  v.  WEBB  et  al. 
(Supreme  (Tourt  of  Appeals  of  West  Viiginla, 
Nov.  22,  1910.) 

(Svllahiii  by  the  Court.) 
CoNTKACTS  (i  10*)— Sale  of  Land— Unilat-  • 

EBAL  CONTBACT. 

The  decree  l>elow  is  affirmed  upon  the  rules 
and  principles  enunciated  in  Pollock  v.  Brook- 
over,  60  W.  Va.  75,  83  S.  E.  795,  6  I*  R.  A. 
(N.  S.)  403,  and  other  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  21 ;   Dea  Dig.  i  10.*] 

Appeal  from  Circuit  Court,  Logan  County. 

BUI  by  Harmon  Newberry  against  S.  L. 
Webb  and  others.  Decree  for  plaintiff,  and 
certain  defendants  appeal.     Aflirmed. 

W.  S.  Laidley,  Hubard  &  Lee,  Dillon  & 
Nuckolls,  and  John  T.  Slmms,  for  appellants. 
Lilly  &  Shrewsbury  and  Campbell,  Brown  & 
Davis,  for  appellee. 

MILLER,  J.  By  contract  of  May  19,  1808, 
and  deed  of  October  14,  1905,  the  plaintiff, 
Harmon  Newberry,  obtained  from  the  de- 
fendants, 6.  T.  Christian  and  others,  heirs 
at  law  of  Paren  Christian,  deceased,  title  to 
some  seven  tracts  of  land  In  Logan  County, 
in  all  aggregating,  according  to  survey,  2468.1 
acres.  The  record  shows  that  at  the  time 
of  the  contract  plaintiff  paid  ^,000  on  ac- 
count of  the  purchase  money,  and  the  deed 
recites  a  consideration  of  $49,362.00,  of  which 
$25,000  was  paid  in  cash,  and  for  the  residue, 
$24,362.(X),  the  plaintiff  executed  his  nine  sev- 
eral notes  for  $2,706.89  each,  to  secure  the 
payment  of  which  a  vendor's  Uen  was  reserv- 
ed in  the  deed. 

After  the  plaintiff  had  purchased  these 
lands  and  put  his  contract  on  record,  but  be- 
fore obtaining  his  deed,  S.  L.  Webb  and  3. 
M.  Johnson,  two  of  the  appellants,  through 
W."S.  Laidley,  their  attorney,  by  letter  of 
September  29,  1905,  addressed  to  the  plain- 
tiff, asserted  a  claim  of  right  to  these  lands, 
under  certain  alleged  contracts  represented 
in  the  letter  to  be  of  record,  and  that  they 
had  made  sale  thereof  at  the  price  of  $25  per 
acre.  The  date  of  said  contracts,  and  the 
deed  book  were  recorded,  not  being  referred 
to  In  the  letter. 

No  notice  of  this  letter  was  taken  by  New- 
berry, but  having  fully  executed  his  contract 
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vltb  the  Obrlstian  bdrs,  and  obtained  hla 
deed  for  tbe  lands,  on  Angost  10,  1806,  be  In- 
stituted this  suit  against  Webb,  Johnson  and 
Harper  and  tbe  grantors  In  his  deed,  to  can- 
cel and  annul  as  clouds  upon  bis  title  tbe 
Webb,  Johnson  and  Harper  contracts. 

Of  the  contracts  under  -which  Webb  and 
Johnson  claim,  tbe  Srst  purports  to  be  dated 
AprU  25, 1903,  and  to  be  made  by  G.  T.  Chris- 
tian and  others  with  Webb,  Johnson  and 
Harper;  tbe  second,  bearing  the  same  date, 
by  Zerilda  Ferrell  and  husband  with  said 
Webb,  Johnson  and  Harper;  the  third,  dated 
April  30,  1903,  by  Spicle  E.  Stanley  and  hus- 
band with  Webb  and  Johnson  only.  Thus  by 
executing  these  several  contracts,  all  the 
heirs  at  law  of  Paren  Christian  Joined  there- 
in, for,  with  the  exception  of  the  last,  omit- 
ting the  name  of  Harper,  and  calling  for  $15 
per  acre,  instead  of  $17.50  per  acre  called 
for  In  other  contracts,  and  varying  somewhat 
In  other  particulars,  not  material  in  this  con- 
troversy, they  contain  In  other  respects  sub- 
stantially the  same  terms  and  conditions. 

On  July  16,  1003,  Webb,  Johnson  and  Har- 
per notified  the  Christian  heirs  by  registered 
mall,  that  they  were  ready  and  desirous  of 
accepting  a  conveyance  of  said  land,  and  to 
make  the  payment  called  for  by  said  con- 
tract, as  soon  as  they,  the  Christian  .heirs, 
should  have  a  survey  made,  the  area  of  the 
land  ascertained,  and  delivered  to  them  with 
proper  deed. 

It  clearly  appears  that  Webb,  Johnson  and 
Harper  were  promoters  in  making  these  con- 
tracts, and  depended  on  making  sale  of  the 
lands  to  others  as  a  means  of  executing  the 
contracts  on  their  part 

The  material  provisions  of  the  first  two 
contracts,  and  because  of  Its  special  terms 
controlling,  we  think,  the  third,  and  on  which 
tbe  rights  of  the  appellants  depend,  are  as 
follows:  "Payments  hereinunder  shall  be 
made  in  three  months  from  the  date  hereof, 
or  as  soon  thereafter  as  the  area  of  the  prop- 
erty hereinafter  described  can  be  determined 
by  proper  surveys,  and  deed  of  conveyance 
with  covenants  of  general  warranty  properly 
executed,  bat  if  a  further  time  is  necessary 
to  perfect  the  title  to  enable  tbe  parties  of 
the  first  part  to  convey  a  perfect  title,  then 
said  payments  shall  be  made  as  soon  as  said 
title  can  be  perfected.  Should  the  parties  of 
the  second  part  fail  to  make  the  payment 
above  mentioned  as  stipulated  within  thirty 
days  after  the  expiration  of  said  three 
months,  then  this  contract  of  sale  shall  be 
nail,  void  and  of  ho  effect."  Another  provi- 
sion, somewhat  pertinent,  is  as  follows: 
"And  the  said  parties  of  the  second  part 
hereby  agree  that  in  the  event  of  G.  T.  Chris- 
tian making  a  compromise  with  the  King 
people  in  order  to  remove  a  pretended  cloud 
over  the  title  to  the  said  Christian  tract  of 
land,  then  the  said  parties  of  the  second  part 
hereby  agree  to  advance  the  amount  to  be 
paid,  to  remove  and  clear  up  said  title,  but 


only  upon  the  request  of  the  said  O.  T.  Obrls- 
tian." 

The  contracts,  containing  no  covenants 
binding  Webb,  Johnson  and  Harper  to  buy 
and  pay  for  these  lands,  were  plainly  unilat- 
eral In  character,  and  notwithstanding  their 
notice  of  acceptance,  not  called  for  in  the 
contracts,  they  were  never  converted  into 
valid  executory  contracts  for  the  sale  of  these 
lands  by  the  tender  of  the  purchase  money 
at  any  time,  or  within  tbe  time  required  by 
the  provisions  thereof.  Pollock  v.  Brookover, 
80  W.  Va.  76,  79,  53  S.  E.  795,  6  L.  B.  A. 
(N.  S.)  403. 

Numerous  grounds  for  relief  are  alleged 
in  the  bill,  among  them:  Want  of  acknowl- 
edgment by  the  parties  of  the  first  part  of 
tbe  first  contract;  btllure  of  the  husbands 
of  two  of  tbem,  married  women,  to  join  there- 
in; that  G.  T.  Christian,  a  party  to  the  first 
contract,  and  employed  by  Webb,  Johnson 
and  Harper  to  procure  the  signatures  of  the 
other  heirs,  and  Interested  therein,  took  and 
certified  as  notary  the  acknowledgments  of 
Ferrell  and  wife,  to  the  second  contract;  that 
Harper,  an  interested  party,  named  as  one  of 
the  purchasers  in  tbe  first  and  second  con- 
tracts, took  and  certified  as  notary  the  ac- 
knowledgments of  Stanley  and  wife  to  the 
last  agreement;  so  that  all  of  said  contracts 
were  either  not  acknowledged  at  all,  or  were 
80  acknowledged  before  Interested  parties  as 
to  render  them  either  void  in  toto,  or  the 
recordation  thereof  void  and  ineffective  to 
give  either  actual  or  constractive  notice 
thereof  to  plaintiff.  Another  ground  is  that 
said  contracts  were  changed  in  material  parts 
after  being  signed  by  the  parties,  thereby 
rendering  them  void  and  of  no  effect  Still 
another  ground  is  the  alleged  failure  of 
Webb,  Johnson  and  Harper,  on  demand  of 
G.  T.  Christian  and  others,  to  furnish,  as 
stipulated,  the  amount  necessary  to  compro- 
mise with  Henry  C.  King.  Another  and  last 
ground  alleged  is,  that  defendants,  Webb, 
Johnson  and  Harper,  had  wholly  failed  and 
neglected  to  comply  with  the  contracts  upon 
their  parts,  and  in  fact  had  abandoned  the 
same. 

The  Christian  heirs  all  Joined  in  an  answer 
acknowledging  and  confessing  the  allega- 
tions of  the  bill.  The  only  issues  presented 
by  tbe  pleadings  therefore  arise  upon  tbe 
cross-bill  answer  filed  by  defendants,  Webb, 
Johnson  and  Harper.  The  answer  of  these 
defendants,  specially  replied  to,  may  be  said 
to  fairly  put  in  issue  the  alleged  Inherent 
defects  in  their  contracts,  their  invalidity, 
and  want  of  proper  recordation,  so  as  to  give 
either  constructive  notice,  or  actual  notice 
thereof,  denied  by  the  plaintiff. 

But  as  we  view  the  case  all  these  ques- 
tions thus  presented  are  Immaterial  in  dis- 
posing of  this  appeal,  for  if  upon  their  cross- 
bill answer,  calling  for  affirmative  relief, 
these  defendants  are  not  entitled  to  specific 
performance  of  the  contracts  of  April,  1903, 
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the  fact  that  plaintiff  became  a  subsequent 
purchaser  of  the  property,  and  obtained  his 
deed  for  the  lands,  as  alleged,  can  add  noth- 
ing to  their  rights.  The  plaintiff,  standing  In 
the  shoes  of  the  Christian  heirs,  Is  entitled 
to  make  every  defense  to  the  cross-bill  an- 
swer which  they  could  make.  So  we  will 
not  attempt  to  consider  or  dispose  of  many 
of  the  interesting  questions  presented  tn  the 
briefs  and  arguments  of  able  counsel  on  both 
sides  of  this  controversy. 

It  Is  not  controverted,  bat  admitted,  that 
after  Webb,  Johnson  and  Harper,  In  July, 
1S03,  gave  their  notices  to  the  Christian 
heirs,  of  their  professed  willingness  and  read- 
iness to  comply  with  the  terms  of  the  con- 
tracts on  their  part,  the  latter  furnished  ab- 
stracts of  title,  and  that  shortly  before  the 
time  expired  within  which  by  the  terms  of 
the  contracts,  these  would-be  purchasers 
might  take  and  pay  for  the  property,  demand 
was  made  upon  them  by  said  heirs,  either 
tar  sufficient  money  to  compromise  with 
King,  or  to  make  surveys  of  the  lands,  which 
was  refused.  Nor  Is  the  fact  controverted 
that  on  August  23,  1903,  the  parties,  or  their 
representatives,  met  in  the  office  of  W.  S. 
Laidley,  attorney,  and  that  payment  of  the 
purchase  money  was  there  demanded  of 
Webb,  Johnson  and  Harper,  and  that  it  was 
then  represented  by  them  that  they  would 
be  unable  to  handle  the  property  under  these 
contracts,  and  that  a  new  contract  was  then 
proposed  by  them,  which  should  be  drawn 
by  Laldley,  their  attorney,  and  submitted  to 
the  Christian  heirs.  A  new  contract  was 
prepared  by  Laldley  and  was  submitted  by 
him  to  the  sellers,  but  declined  by  them,  for 
several  reasons,  among  them,  that  the  new 
contract  provided  that  the  lands  proposed  to 
be  sold  should  be  in  one  compact  body,  while 
said  lands  were  not  thus  situated.  Correspond- 
ence ensued  betweoi  Laldley  and  Stanley, 
the  latter  representing  the  sellers,  and  the 
whole  matter  seems  to  have  been  finally  drop- 
ped. No  new  contract  was  ever  executed. 
Nor  did  Webb  and  Johnson,  Harper  having 
disposed  of  his  interest  to  them,  afterwards 
or  after  giving  their  notice  to  Newberry  pro- 
pose to  pay  the  purchase  money  or  comply 
with  the  contracts  on  their  part,  until  Im- 
pleaded in  this  suit 

■Without  attempting  to  furtho:  detail  the 
pleadings  and  evidence,  it  is  our  conclusion 
that  the  case  is  controlled  as  to  its  facts  and 
the  law  applicable  thereto,  by  the  principles 
announced  in  Pollock  v.  Brookover,  80  W. 
Va.  75,  53  S.  B.  795,  6  Lu  R.  A.  (N.  S.)  403; 
Dyer  v.  Duffy,  39  W.  Va.  149,  19  S.  B.  540, 
24  L.  R.  A.  339;  Heflln  v.  Heflin,  63  W.  Va. 
29,  59  S.  B.  745;  Williams  v.  MaxweU,  45 
W.  Va.  297,  81  S.  B.  909;  Whittaker  v.  Im- 
provement Co.,  84  W.  Va.  217,  12  8.  B.  507; 
Hoult  V.  Donahoe,  21  W.  Va.  294,  and  other 
cases.  It  Is  useless,  therefore,  to  reiterate 
these  legal  principles  in  this  case. 


We  are  clearly  of  opinion,  therefore,  that 
the  decree  below  should  be  affirmed,  and  It 
will  be  so  ordered. 


(68  W.  Va.  223) 
SIMS  V.  CARPENTER,  FRAZIER  &  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  22,  1910.) 

(Byllabut  hy  the  Court.) 

i.  Pasties  (§S  6,  19*)— Pasties  PLAiNTirF— 

Action  on  Oontbact. 

Except  in  a  few  instances  of  statutory 
creation,  by  way  of  exception,  an  action  at  law 
upon  a  contract  must  be  prosecuted  in  the  name 
of  the  party  having  the  legal  title  or  right  in- 
volved. A  person  who  has  acquired  an  intet^ 
est  in  a  working  contract  subsequent  to  the 
making  thereof  is  not  a  necessary  party  plaintiff 
in  an  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §i  6-8,  19-23;  Dec.  Dig.  |S  6,  19;*  Con- 
tracts, Cent.  Dig.  i§  1589,  1^7,  1598-1601.] 

2.  New  Trial  (§  71*)— Vebdiot— SumciwroT 
OF  Evidence. 

If,  upon  the  trial  of  an  Issue  of  fact,  as  to 
which  there  is  conflicting  oral  testimony,  undis- 
puted and  uncontroverted  conduct  on  the  part 
of  one  of  the  parties,  and  clearly  established 
facts  and  circumstances,  wholly  inconsistent 
with  his  contentions  and  claims,  founded  upon 
the  oral  testimony  in  his  favor,  are  disclosed  by 
the  evidence,  the  verdict  should  be  rendered  in 
accordance  with  the  theory,  sustained  by  such 
conduct,  facts,  and  circumstances;  and,  if  the 
jury-  disregard  them  and  render  a  verdict  con- 
trary thereto,  the  trial  court  should  set  it  aside, 
notwithstanding  the  conflict  in  the  oral  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  144,  145 ;  Dec.  Dig.  {  71.*] 

3.  CoNTBACTS  (5  322*)- Evidence. 

In  an  action  upon  a  worlsing  contract  be- 
tween a  railroad  contractor  and  a  subcontractor 
for  excavation  and  grading,  the  oral  evidence 
Is  conflicting  as  to  whether  or  not  the  subcon- 
tractor agreed  to  be  bound  by  the  estimates  to 
be  furnished  by  the  engineers  of  the  railway 
company ;  the  subcontractor  adduces  no  testi- 
mony as  to  how  the  extent  of  his  work  and  com- 
pensation should  be  determined,  and  neither 
makes  nor  causes  any  surveys  or  estimates  to 
be  made ;  for  a  period  of  several  months,  he 
acquiesces  in  statements  rendered  to  him  b^  the 
contractor  from  the  monthly  estimates  furnished 
by  the  railway  company's  engineers,  and  re- 
ceived his  compensation  accordingly.  .  Held,  that 
this  conduct  is  controlling  and  precludes  the 
jury  from  finding  that  be  is  not  bound  by  the 
estimates  of  the  engineers. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  {  322.*] 

4.  AppEAI,     AND     E<BBOB     (|     994*)— REVIEW— 

Verdict. 

If,  upon  an  issue  of  fact,  the  oral  testimony 
is  conflicting  and  free  from  the  presence  of  con- 
trolling facts  and  circumstances,  established  or 
undisputed,  a  verdict  founded  thereon  cannot 
be  disturbed,  since  it  turns  alone  upon  the 
credibility  of  witnesses,  lying  wholly  within  the 
province  of  the  jury. 

[Ed.  Note.— B\>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g{  3901-3906;  Dec  Dig.  | 
994.*] 

5.  Tbial  (S  262*)— Instbuctions. 

An  instruction,  authorizing  a  finding  upon 
the  theory  of  a  right  founded  upon  a  custom 
or  usage  of  which  the  court  cannot  take  judicial 
notice,  is  properly   refused,  in  the  absence  of 
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evidence,  tendiog  to  prove  ita  existence  and 
adoption  aa  a  part  of  toe  contract,  on  vUch  the 
action  was  brought. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  596-612;   Dec.  Dig.  i  252.»] 

6.  Tbiai,  (f  120*)— Conduct   of  Tbiait-Ih- 

FBOPKB  ABQUMENT. 

In  an  action  by  a  aulicontractor  for  work 
on  railroad  construction,  against  the  principal 
contractor,  a  statement  in  argument  to  the  effect 
that  the  railway  company  is  behind  the  defense 
is  Improper  and  should  be  excluded  b^  the  trial 
conrt,  in  the  absence  of  any  provision  in  the 
contract  between  the  railway  company  and  the 
contractor  making  the  former  liable  for  a  re- 
covery from  the  latter  by  a  subcontractor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  285-287 ;    Dec  Dig.  g  120.»] 

Williams,  J.,  dissenting. 

Brror  from  Circuit  Coart,  Cabell  County. 

Action  by  J.  R.  Sims  against  Carpenter, 
Frazler  &  Co.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

George  S.  Wallace,  for  plalntlffa  In  error. 
Uarcum  &  Marcum,  for  defendant  in  error. 

POFFBNBARGER,  J.  In  the  circuit  court 
of  Cabell  county,  J.  R.  Sims  recovered  a  Judg- 
ment, against  Carpenter,  Frazler  ft  Co.,  for 
$2,000,  In  an  action  of  assumpsit,  brought  to 
recover  money  alleged  to  be  due  from  the  de- 
fendants, principal  contractors  with  the  Ches- 
apeake ft  Ohio  Railway  Company,  to  the 
plaintiff,  a  subcontractor.  Assigning  a  num- 
ber of  errors,  the  defendants  obtained  a  writ 
of  error. 

The  evidence  having  disclosed  that  R.  P. 
Sims,  a  brother  of  the  plaintiff,  had  become 
interested  In  the  contract  after  it  was  made, 
the  defendants  moved  to  dismiss  the  action 
on  the  ground  of  a  variance  or  nonjoinder  of 
necessary  parties.  The  theory  of  tbe  motion 
is  not  clearly  stated,  but  it  is  Immaterial. 
The  subject-matter  of  tbe  contract  was  grad- 
ing on  certain  sections  of  new  roadbed,  con- 
structed by  the  Chesapeake  ft  Ohio  Railway 
Company,  in  making  certain  alterations  in  its 
line  between  St.  Albans  and  BarboursviUe. 
This  work  consisted  of  both  excavation  and 
filling.  The  contract  was  taken  in  the  name 
of  J.  R.  Sims.  After  It  had  been  obtained 
and  the  use  of  a  steam  shovel  become  neces- 
sary, R.  P.  Sims  aided  bis  brother  in  tbe 
purchase  of  one  with  tbe  understanding  that 
he  should  have  a  share  of  tbe  profits  to  arise 
from  certain  portions  of  the  work.  We  think 
the  motion  to  dismiss  was  properly  overruled. 
In  actions  at  law,  founded  upon  contracts, 
tbe  only  necessary  parties  plaintiff  are  those 
who  have  tbe  legal  title  or  right  Involved. 
Clarksons  v.  Doddridge,  14  Grat  (Va.)  42,  44; 
Crawford  v.  McDanlel,  1  Rob.  (Va.) '448;  4 
Mln.  Ins.  pt  1,  p.  450;  15  Bnc.  PI.  &  Pr.  484. 
There  are  some  statutory  exceptions  to  this 
rule,  but  this  case  does  not  fall  within  any  of 
them.  The  Interest  of  R.  P.  Sims  arose  out 
of  a  contract  between  him  and  J.  R.  Sims, 


not  between  him  and  tbe  defendants.  Direct 
Interest  in  the  subject-matter  always  gives 
standing  in  equity,  but  the'  rule  In  actions  at 
law  is  narrower.  There  tbe  interest  must  be 
legal  and  direct,  not  merely  equitable  or  in- 
direct, unless  some  statute  confers  tbe  reme- 
dy at  law. 

The  principal  matters  in  controversy  coh- 
slst  of  two  items,  one  of  which  amounts  to 
$515.97.  Had  Sims  completed  the  work  he 
agreed  to  do,  there  would  be  no  controversy 
about  this.  Original  liability  for  it  on  the 
part  of  the  defendants  is  not  denied.  It  Is  a 
part  of  a  percentage  of  money,  due  Sims  for 
work  actually  done,  which  the  defendants 
retained  as  a  means  of  compelling  him  to 
complete  his  contract  It  was  held  under  a 
provision  usually  Inserted  in  building  con- 
tracts for  the  purpose.  In  June,  1907,  the 
railway  company,  under  its  contract  with  the 
defendants,  rightfully  suspended  the  work 
covered  by  Its  contract  with  them.  They  no- 
tified Sims  of  the  suspension,  and  be  stopped 
work  and  removed  his  tools,  machinery,  and 
appliances  to  a  place  in  tbe  state  of  Illinois, 
where  he  obtained  work  from  other  partlesy 
leaving  the  work  he  had  contracted  to  do  for 
the  defendants  Incomplete.  On  tbe  resump- 
tlon  of  construction  work  on  the  Chesapeake 
&  Ohio  Railway,  in  June,  190S,  the  defend- 
ants, after  having  demanded  of  Sims  com- 
pletion of  the  unfinished  work,  did  It  them- 
selves, at  a  cost,  they  s^y,  largely  in  excess 
of  the  amount  of  money  retained,  after  hav- 
ing allowed  him  bis  contract  price  per  cubic 
yard.  Sims  claims  the  defendants  released 
blm  from  further  performance  of  the  con- 
tract, on  the  suspension,  ordered  in  June, 
1907,  In  view  of  tbe  fact  that  the  work  re- 
maining to  be  done  was  not  of  sufSclent  mag- 
nitude to  Justify  his  coming  back  with  his 
machinery,  appliances,  and  men.  On  the  con- 
trary, J.  C.  Carpenter,  tbe  head  of  the  de- 
fendant firm,  says  Sims  was  not  released. 
Admitting  certain  conversations  with  blm, 
relating  to  the  unfinished  work,  he  says  tbe 
understanding  was  that  bis  firm  would  com- 
plete It  for  Sims  and  on  his  account,  in  case 
he  should  prefer  not  to  come  back.  On  this 
point  Carpenter  says:  "I  told  Mr.  Sims  a 
few  days  before  he  left — be  remarked  about 
'the  work  not  being  enough  to  come  back 
there  and  finish  it,'  and  I  told  him  that  if  it 
did  not  suit  him  to  come  back  there  and  fin- 
ish the  work,  that  I  would  finish  it  for  him." 
He  says  Sims  assented  to  this  proposition. 
Sims'  statement  Is  as  follows:  "The  conver- 
sation •  was  along  tbe  Chesapeake  &  Ohio 
main  line  track,  and  Mr.  Carpenter  asked 
me,  'What  kind  of  a  piece  of  work  I  bad,' 
and  I  told  him.  He  asked  me,  'What  the 
price  was,'  and  I  told  him,  and  he  told,  'Prob- 
ably It  would  be  all  right;  I  was  moving  a 
lot  of  loose  and  solid  rock.'  I  told  him,  'Yes, 
but  it  was  tbe  best  I  could  do,'  and  he  said: 
'Well,  I  hope  you  will  have  good  luck.    Ton 
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won't  bare  enough  here  to  come  back  for. 
When  we  get  ready  to  start  np,  we  will  fin- 
ish what  you  havci  got  here.  There  won't  be 
enough  to  come  back  for.' "  He  "Bad  previ- 
ously said  he  regarded  bis  contract  complet- 
ed when  the  defendants  ordered  blm  to  stop 
work.  The  contract,  under  which  the  de- 
fendants were  working,  reserved  to  the  rail- 
way company  the  right  to  suspend  the  work 
at  any  time.  Both  admit  that  the  subcon- 
tract was  verbal,  but  their  testimony  Is  In 
direct  conflict  as  to  whether  the  terms  of  the 
principal  contract  should  apply  between  the 
principal  contractor  and  the  subcontractor. 
For  the  defendant  in  error,  it  is  insisted  that 
this  state  of  the  evidence  gives  rise  to  a  ques- 
tion, lying  wholly  within  the  province  of  the 
jury  to  decide.  For  the  plaintiffs  in  error,  It 
is  insisted  that  the  facts,  circumstances,  and 
conduct,  bearing  on  the  question,  are  such 
that  a  verdict  contrary  thereto  cannot  be  per- 
mitted to  stand.  This  is  the  legal  question 
involved,  and  It  extends  to  the  next  Item  in 
controversy,  namely,  compensation  for  some- 
thing over  8,000  cubic  yards  which  the  plain- 
tiff claims  to  hate  taken  out  of  a  certain  cut 
made  to  cliange  the  course  of  Mud  river,  in 
addition  to  the  yardage  allowed  him  by  the 
defendants  and  to  the  defendants  by  the  rail- 
way company. 

The  estimated  amount  of  earth  to  be  tak- 
en out  of  the  cut  known  as  the  "river  change" 
was  35,000  or  80,000  cubic  yards.  The  flnal 
estimate,  made  by  the  railway  company's  en- 
gineer after  the  completion  of  that  work,  and 
based  upon  actual  measurements,  shows  30,- 
575  cubic  yards.  The  plaintiff  claims  he  re- 
moved 39,152  cubic  yards.  This  claim  is  bas- 
ed upon  a  survey  and  estimate,  made  more 
than  two  years  after  the  completion  of  the 
work  and  after  the  river  had  been  turned 
throuf^b  the  cut,  by  an  engineer  employed 
by  him.  The  theory  of  the  defendants  is 
that,  assuming  the  measurementis  and  calcu- 
lations made  by  this  engineer  to  have  shown 
the  quantity  claimed,  a  large  portion  of  the 
excavation  had  been  made  by  the  river  after 
the  cessation  of  work  by  Sims.  It  Is  also'  de- 
nied that  the  measurements  and  calculations 
are  founded  upon  correct  data.  Sbipe,  the 
engineer,  testified  that  the  depth  of  that  cut 
on  the  north  side,  as  he  took  it  for  the  pur- 
poses of  his  calculation,  ranged  from  16  to 
21  feet.  The  defendants  claim  the  depth  of 
the  cut  on  that  side,  as  originally  made,  ran 
from  12  feet  at  one  point  to  nothing  or  prac- 
tically nothing.  It  seems  not  to  be  contro- 
verted that  this  cut  was  made  in  a  hillside 
along  the  line  of  the  new  roadbed  of  the  rail- 
road, sloping  from  the  south  towards  the 
railroad,  and  that,  at  one  end,  a  small  ridge 
or  point,  having  a  slighter  declivity  than  the 
balance  of  the  hillside,  ran  to  the  railroad, 
at  which  point  the  cut  on  the  north  side  was 
about  12  feet  This  Is  the  contour  of  the 
ground  as  shown  by  the  railway  company's 
engineer  and  the  testimony  of  J.  C.  Carpen- 


ter. Some  of  the  men  who  worked  for  Bima 
testified  on  the  subject,  and  they  either  sub- 
stantially admitted  the  facts,  as  stated  by 
the  railway  engineer  and  Carpenter,  or  their 
lack  of  Imowledge  of  the  condition  of  the 
ground  in  its  natural  state.  The  earth,  tak- 
en from  the  cut,  was  carried  out  on  the  north 
side  thereof  to  make  an  embankment  to  con- 
trol the  course  of  the  river  and  probably  also 
to  make  a  fill  for  the  railroad  roadbed.  Two 
circumstances  are  relied  upon,  therefore,  to 
sustain  the  estimate  of  the  railway  engineer 
and  condemn  that  of  the  plaintiff's  engineer, 
Shlpe:  One,  that  a  great  deal  of  earth  not 
removed  by  Sims  was  washed  away  by  the 
river  during  the  two  years  IntO'venlng  be- 
tween the  completion  of  the  work  and  the 
date  of  the  survey  made  by  Shipe;  and,  the 
other,  that  the  Shipe  survey  and  estimate 
are  based  upon  false  data  In  respect  to  the 
depth  of  the  cut  on  the  north  side.  There  Is 
contradictory  evidence  concerning  the  width 
of  the  cut  actually  made.  According  to  the 
original  specifications,  the  slope  would  have 
been  one  to  one-half,  making  the  bottom  of 
the  cut  70  feet  wide.  The  railway  company 
engineers  say  that,  when  about  10  per  cent, 
of  the  work  Iiad  been  done,  Sims  was  verbal- 
ly ordered  to  make  the  slope  one  to  one  and 
did  so,  thereby  reducing  the  width  of  the 
bottom  to  60  feet.  Sims  denies  this  verbal 
order,  but  does  not  say  specifically  that  he 
made  the  bottom  of  the  cut  70  feet  wide. 
He  says  he  did  the  work  in  accordance  with 
the  specifications,  denies  the  verbal  order, 
and  relies  upon  the  approximate  estimate, 
made  before  any  work  was  done,  and  claims 
to  have  been  Informed  that  it  was  about  41,- 
000  cubic  yards.  It  is  admitted  by  the  raU- 
way  company  engineers  that  the  stakes  were 
not  changed,  but  they  say  the  change  in  slope 
and  consequent  width  of  the  bottom  of  the 
cut  did  not  necessitate  any  change  of  the 
stakes,  and  that  the  stakes  on  tb^  surface 
would  have  remained  the  same  whatever  the 
slope  might  be. 

From  what  bas  been  said.  It  is  obvious 
that  the  power  of  the  court  to  disturb  the 
verdict  depends  upon  the  conclusions  respect- 
ing two  questions:  First,  whether  Sims 
agreed  to  be  bound  by  the  terms  and  condi- 
tions of  the  contract  between  the  railway 
company  and  the  defendants,  so  far  as  they 
were  applicable  and  not  modified  or  excluded 
by  the  terms  of  the  verbal  subcontract ;  and, 
second,  whether  the  correctness  of  the  rail- 
way engineer's  final  estimate  is  so  far  sus- 
tained by  established  or  Indisputable  facts  as 
to  place  it  beyond  the  power  of  the  Jury  to 
disturb  it  On  both  of  these  questions,  the 
conduct  of  the  parties  has  Important  bear- 
ing. The  oral  testimony  as  to  what  the  con- 
tract was  Is  In  direct  confilct  as  to  every- 
thing except  the  work  contracted  In  the  first 
instance  to  be  done  and  the  prices  to  be  paid 
therefor.  Sims  and  Carpenter  disagree  al>- 
solutely  as  to  the  time  and  mode  of  pay* 
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ment,  the  estimates  upon  which  payments 
should  be  made,  and  the  right  of  the  defend- 
ants to  suspend  the  work. 

Carpenter  says  he  told  Sims,  at  the  time 
of  the  making  of  the  contract,  that  he  did 
not  have  a  copy  of  the  specifications,  and 
that  Sims  said  it  made  no  difTerence,  since 
he  was  familiar  with  all  railroad  specifica- 
tions and  they  were  about  the  same.  Ue 
says  he  told  blm  he  was  to  do  the  work  un- 
der the  Instructions  of  the  railroad  engineers 
and  their  plans;  and  that  be  would  be  paid 
as  the  railway  company  paid  the  defendants, 
and  explained  that  the  estimates  did  not 
come  punctually  or  regularly.  He  further 
says,  "I  agreed  to  pay  blm  Just  wliat  the 
Chesapeake  &  Ohio  engineers  allowed  us  for 
It,  and  be  was  to  take  their  measurements 
finally,"  and  also:  "I  was  to  furnish  state- 
ments each  month.  •  •  •  I  agreed  to  Mr. 
Sims  to  furnish  It  to  him  and  I  did  furnish 
It  to  him."  Carpenter  further  says,  "All 
the  contract  I  made  with  him,  be  was  to  do 
the  work  according  to  the  plans  and  specifi- 
cations of  the  Chesapeake  &  Ohio  Railway 
Company's  engineer,"  and  further  that,  "The 
contract  was  that  he  was  to  do  the  work  for 
80  much  money  and  to  do  it  according  to  the 
instructions  and  the  plans  and  specifications 
given  him  by  the  engineer."  Sims  says  he 
worked  by  the  stakes  set  by  the  engineers 
and  by  their  direction;  that  he  was  to  be 
paid  90  per  cent,  on  or  about  the  20tb  or 
25th  of  the  month  for  the  work  done  the 
previous  month;  that  the  railway  company's 
engineers  figured  it  and  turned  it  in  to  the 
general  contractor,  and  the  general  contrac- 
tor gave  it  to  the  subcontractor,  in  accord- 
ance with  the  custom  on  railroad  work  every- 
where; that  he  did  not  agree  to  take  his  com- 
pensation, when  the  railway  engineers  should 
furnish  the  estimates,  nor  when  the  defend- 
ants were  paid  by  the  railway  company. 

The  work  was  commenced  in  May,  1006. 
Estimates  were  made  monthly  by  the  railway 
engineers  from  that  time  until  it  ceased, 
June  30,  1907.  By  these  estimates,  both 
Sims  and  the  defendants  were  governed  in 
their  accounts  relating  to  the  amount  of 
work  done.  The  whole  amount  of  work 
done  and  materials  furnished  by  Sims 
amounted,  according  to  the  engineer's  esti- 
mate, to  $50,319.39.  The  work  on  the  river 
change  was  practically  all  done  as  early  as 
October  30th,  when  about  30,000  yards  was 
Included  In  the  estimate  on  account  of  that 
work.  That  number  of  yards  appeared  in 
the  estimate  for  November  and  December. 
In  January  it  was  increased  to  30,575.  Sims, 
in  tbe  meantime,  was  working  on  other  con- 
tracts he  had  with  the  defendants  and  the 
whole  amount  estimated  to  have  been  done 
by  him  up  until  the  last  of  January,  1907, 
was  $28,780.25;  February,  $33,910.25;  March, 
$40,120.25 ;  April  $44,022.25 ;  May,  $48,100.25. 
A  statement,  roTidered  to  Sims  by  the  de- 
fendant on  the  16th  day  of  August,   1907, 


shows  all  of  the  work  estimated  prior  to  May 
1st  except  $609.46  had  been  paid.  Then  the 
May  and  June  estimates  were  added.  It 
thus  appears  tliat  nearly  $44,000  of  the  en- 
tire $50,000  bad  been  paid,  from  time  to 
time,  upon  the  estimates  made  and  furnished 
by  the  railway  company's  engineers.  These 
estimates  were  rendered  to  the  defendants, 
and  they  rendered  statements  to  Sims,  based 
upon  them.  Neither  the  defendants  nor  Sims 
ever  had  any  estimates  made  on  their  own 
account  for  any  purpose,  during  the  progress 
of  the  work,  so  far  as  the  record  discloses. 
Sims  says  he  agreed  to  do  the  work  under 
the  directions  of  the  company's  englnprs 
and  did  do  so.  While  not  admitting  that  he 
agreed  to  be  bound  by  the  estimates  of  tbe 
engineers,  and  denying  that  he  was  to  re- 
ceive his  compensation  only  as  tbe  estimates 
were  made,  it  seems  that  he  did  nevertheless 
accept  the  estimates,  settle  in  accordance 
with  them,  and  receive  his  pay  as  they  were 
furnished.  It  is  altogether  improbable  that 
he  received  compensation  before  statements 
were  rendered  him,  and  the  defendants  ren- 
dered no  statements  until  after  tbe  'estimates 
had  been  received.  More  than  half  of  the 
work  had  been  done  before  any  objection 
was  made  by  him  to  any  of  the  estimates. 
The  first  documentary  evidence  of  dissatis- 
faction with  tbe  estimate  is  found  in  a  letter 
from  Carpenter  to  Sims,  dated  February  9, 
1907,  purporting  to  be  a  reply  to  a  letter 
from  Sims,  complaining  of  failure  to  allow 
the  yardage  he  was  entitled  to  on  account  of 
tbe  river  change.  The  next  is  a  letter  from 
Sims  to  Carpenter  dated  June  8th,  saying: 
"I  notice  by  estimate  sheet  sent  us  that  we 
were  not  allowed  balance  due  us  on  account 
of  changing  channel  of  Mud  River.  Will  you 
please  look  after  this  so  we  can  get  it  next 
pay  day?"  On  June  10th  Carpenter  &  Co. 
replied  to  this,  saying:  "Beg  to  advise  that 
you  were  allowed  everything  that  was  al- 
lowed us  by  the  railway  company.  We  will 
take  the  matter  up  with  them  and  endeavor 
to  have  the  shortages  allowed."  None  of 
these  letters  specify  the  amount  of  the  short-* 
age  or  the  extent  of  Sims'  claim,  and  noth- 
ing more  seems  to  have  been  done  or  said 
about  it  until  June  22,  1908,  when  Sihis,  by 
letter,  refused  to  return  and  complete  the 
unfinished  work  and  asserted  a  demand  of 
$3,372.22.  He  instituted  this  suit  November 
20,  1008.  After  making  the  objection  to  the 
estimate  in  February,  1907,  be  continued  the 
work  he  was  engaged  in  for  the  defendants, 
increasing  his  estimates  on  other  portions  of 
it,  until  the  whole  amounted  to  something 
over  $50,000,  and  there  is  no  further  evi- 
dence of  any  complaint  or  objection  to  the 
estimates,  except  bis  letter  of  June  8,  1907, 
which  failed  to  specify  the  amount  he  claim- 
ed. This  record  fails  to  show  how  much 
work  he  did  on  the  river  change  or  claims 
to  have  done  in  the  month  of  January,  1907, 
otherwise  than  by  the  railway  company's  es- 
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tlmate  of  575  yards.  The  estimate  for  Jalr, 
1906,  showed  18,900  yards;  for  August,  24,- 
400;  for  September,  24,400;  for  October,  30,- 
300;  for  November,  30,000;  and  for  Decem- 
ber, 30,000.  He  seems,  therefore,  either  not 
to  hare  done  any  work  on  the  river  change 
from  October  until  January,  or  to  have  made 
no  complaint  <^  the  disallowance  for  wprk 
he  had  done,  and  he  does  not  show  what 
work  he  did  or  bow  many  days  he  worked 
there  In  January.  While  the  estimate  shows 
an  Increase  of  579  yards  in  January,  Sims 
says  the  river  change  work  was  completed  In 
December,  and  he  made  no  complaint  until 
Febpary.  The  bulk  of  this  work  seems  to 
have  been  done  in  the  month  of  October  and 
prior  thereto.  From  October  30th  until  De- 
cember 31st,  nothing  seems  to  have  been 
done  on  it.  Statements  were  rendered  show- 
ing nothing,  and  no  complaint  was  made.  In 
January  some  additional  work,  the  amount 
of  which  is  not  shown  otherwise  than  by 
the  estimate,  seems  to  have  been  done,  and 
then  complaint  of  a  shortage  was  made;  but 
the  extent  thereof  was  not  then  shown  or 
Indicated. 

We  think  the  facts  and  circumstances  dis- 
closed leave  no  room  for  doubt  that  Sims 
agreed  to  be  bound  by  the  estimates  of  the 
railway  engineers.  He  recognized  and  set- 
tled by  them,  so  far  as  any  settlements  were 
made,  from  May,  1906,  untU  February,  1907. 
At  least  he  acquiesced  in  them.  He  made 
no  estimates  himself,  although  within  that 
period  he  had  done  over  $25,000  worth  of 
work.  Upon  whose  estimate  was  he  rely- 
ing, If  not  those  of  the  railway  engineers? 
€<arpenter  says  he  agreed  to  be  bound  by 
them.  He  denies  this,  but  his  actions  speak 
louder  than  his  words.  He  accepted  them 
and  called  for  nothing  else,  never  question- 
ed them  for  a  period  of  seven  months,  and 
made  no  measurements  nor  estimates  him- 
self nor  caused  any  to  be  made.  Denying 
he  was  to  be  bound  by  the  railway  esti- 
mates, he  fails  to  say  what  agreement  he 
did  make,  concerning  this  vital  matter.  Is 
it  probable  that  this  was  left  unprovided 
for?  Here  is  conceded  conduct  on  his  part, 
the  tendency  of  which  is  to  contradict  his 
own  statement  as  to  the  terms  of  the  verbal 
contract  and  corroborate  and  confirm  the 
statements  of  Carpenter.  This  Is  a  circum- 
stance of  great  weight  which  the  Jury  could 
not  exclude  simply  because  of  contradiction 
In  oral  testimony  as  to  the  terms  of  the  con- 
tract It  Is  an  undisputed  fact  bearing  di- 
rectly upon  the  question.  To  this  we  must 
add  another  consideration.  The  subjectr 
matter  of  the  contract  and  the  relation  of 
all  the  parties  to  It  were  well  known  to 
both.  Sims  knew  the  defendants  were  con- 
tractors and  could  not  reasonably  or  just- 
ly afford  to  pay  for  more  yardage  than  they 
received  pay  for  from  the  railway  company. 
He  knew  the  objects  and  purposes  of  the 
contract  on  the  part  of  the  defendants  as 
well  aa  he  knew  Its  objects  and  purposes 


on  his  own  part  It  Is  altogether  improb- 
able and  absurd  that  either  of  these  oartles 
Intended  or  thought  he  was  making  a  con- 
tract binding  the  contractor  to  pay  the  sub- 
contractor for  more  yardage  than  would  be 
allowed  by  the  builder  to  the  contractor. 
Upon  this  question  the  following  observa- 
tions of  Judge  Brannon,  In  Johnson  v.  Bums, 
39  W.  Va.  658,  671,  20  S.  E.  686,  691,  are 
forcibly  applicable:  "Now,  add  to  this  the 
facts  that  the  timber  was  30-Inch  poplar, 
used  only  for  lumber,  and  was  purchased 
to  be  made  Into  lumber,  and  not  for  spars 
and  other  round  timber  uses,  as  plaintiff 
knew;  that  the  price  paid  was  fair  and 
reasonable  for  timber  measured  under  Scrlt>- 
ner's  square  measure  rule  and  could  not  be 
paid  for  timber  measured  solid;  and  that 
round  timber  was  only  used  for  spars  and 
piling,  not  lumber — ^facts  undisputed,  which 
in  themselves  alone  inspire  an  Inherent  im- 
probability that  there  was  a  special  con- 
tract to  pay  on  the  basis  of  solid  measure. 
Then  reflect  that  the  Jury  overruled  the  evi- 
dence of  three  witnesses,  two  of  them  dis- 
interested, and  the  weight  of  the  facts  above 
stated  carrying  an  intrinsic  weight  of  prob- 
ability, and.  If  this  court  performs  any  func- 
tion on  the  evidence^  we  must  say  the  ver- 
dict Is  against  the  decided  weight  and  pre- 
ponderance of  the  evidence.  Were  the  mat- 
ter to  be  solved  on  the  evidence  of  the  wit- 
nesses alone,  though  the  preponderance 
seems  to  be  with  the  defense,  yet  the  state 
of  the  case  would  be  different;  but  tb~se 
undisputed  facts  come  in  with  telling  weight 
to  corroborate  the  version  given  by  the  de- 
fendants' witnesses."  In  discvsslng  John- 
son V.  Bums  and  distinguishing  it  and  cas- 
es of  Its  class  from  those  In  which  only  the 
credibility  of  witnesses  is  involved,  we  said. 
In  Fulton  v.  Crosby-Beckley  Co.,  57  W.  Va. 
91,  97.  49  S.  B.  1012,  1014:  "In  the  former, 
the  evidence  showed  certain  physical  facts 
and  well-known  customs  and  usages,  whlcb 
the  parties  clearly  understood,  in  view  of 
which  the  contract  was  made,  and  which 
were  actually  and  necessarily  comprehend- 
ed in  the  manifest  objects  and  purposes  ot 
the  parties  to  the  contract,  so  that  failure 
of  the  Jury  to  recognize  them  and  harmo- 
nize the  other  evidence  with  them  had  result- 
ed in  a  verdict  palpably  wrong  and  against 
the  overwhelming  weight  of  the  evidence, 
viewed  as  a  whole.  The  other  case  is  of 
much  the  same  character;  admitted  cir- 
cumstances, and  incontrovertible  physical 
facts,  governing  and  controlling  the  weight 
and  force  of  all  the  other  evidence  and 
facts,  and  irresistibly  leading  to  a  conclu- 
sion different  from  that  embodied  In  tht» 
verdict,  having  been  Ignored  by  the  Jury." 
Another  Illustration  of  the  rule  is  found  In 
Chapman  v.  Liverpool  Salt  Co.,  67  W.  Va. 
395,  50  S.  E.  601.  These  cases  are  not  in 
conflict  with  Coalmer  v.  Barrett,  61  W.  Va. 
237,  56  S.  E.  385.  The  principle  thereof  1b 
recognized  in  that  case,  point  4  of  the  sylla- 
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bus,  in  tbe  following  terms:  "To  justify 
setting  aside  a  verdict  In  a  case  Inyolvlng 
conflicting  oral  evidence,  on  the  ground 
alone  that  the  verdict  Is  plainly  against  the 
decided  weight  and  preponderance  of  con- 
flicting evidence,  the  court  must  go  beyond 
the  question  of  the  credibility  of  the  wit- 
nesses who  gave  conflicting  oral  evidence  in 
the  presence  of  the  Jury,  and  find  documenta- 
zy  evidence,  uncontroverted  evidence,  facts, 
and  circumstances,  or  some  of  these,  which, 
when  considered  with  such  conflicting  oral 
evidence,  plainly  constitute  a  decided  weight 
and  preponderance  of  evidence  against  the 
verdict"  For  the  proposition  that  conduct 
has  controlling  influence  in  this,. class  of 
transactions,  when  the  contract  is  silent, 
respecting  some  matter  Inherently  involved,- 
as  it  Is  here,  according  to  the  testimony  of 
Sims,  Boody  v.  R.  &  B.  R.  Co.,  3  Blatchf. 
25,  Fed.  Cas.  No.  1,635,  is  authority.  There 
the  time  of  payment  was  not  specified-  Up- 
on proof  of  conduct  and  custom,  the  court 
held  the  parties  had  intended  monthly  pay- 
ments upon  monthly  estimates. 

This  conclusion  brings  the  case  within  a 
well-settled  rule  as  to  the  item  claimed  on 
account  of  the  river  change.  In  Baltimore 
&  Ohio  R.  R.  Co.  V.  Polly,  Woods  &  Co.,  14 
Crat  (Va.)  447,  it  was  held  that  a  provision 
in  a  working  contract  between  a  railroad 
company  and  a  construction  company,  mak- 
ing the  final  estimate  of  the  railroad  com- 
pany's engineer  conclusive  upon  the  parties 
as  to  the  amount  and  character  of  the  work 
done,  was  valid,  binding,  and  controlling, 
unless  vitiated  by  fraud  or  gross  miscon- 
duct. The  same  principle  was  asserted  by 
this  court  In  McConnell  v.  Hewes,  50  W. 
Va.  41,  40  S.  £}.  436.  See,  also,  Baltimore  & 
Ohio  R.  R.  Co.  V.  McCuUough,  12  Grat 
(Va.)  505,  and  Mills  v.  Norfolk  &  Western 
Ry.  Co.,  90  Va.  523,  19  S.  B.  171.  Here  a 
final  estimate  was  made  at  the  end  of  the 
month  of  June,  1907,  and  communicated  to 
the  defendants  by  the  railway  company  and 
by  them  to  Sims,  and  there  is  no  evidence  of 
fraud  or  misconduct  on  tiie  oart  of  the  en- 
gineer. " 

This  conclusion  would  set  aside  the  ver- 
dict; but  there  is  another  aspect  of  the 
case  in  which  the  controlling  force  and  effect 
of  established  facta  would  accomplish  the 
same  purpose.  Sims  did  not  cause  any  sur- 
vey and  estimate  to  be  made  until  after  the 
river  had  run  through  this  excavation  for 
about  two  years,  producing  an  altered  con- 
dition. It  does  not  appear  that  Shlpe  had 
ever  seen  the  ground  in  its  natural  condi- 
tion. He  admits  that  his  estimate  is  based 
upon  a  diepth  of  the  cut  on  the  north  side, 
ranging  from  16  to  20  feet  deep.  All  of  the 
evidence  of  those  who  were  in  a  position  to 
know  what  its  depth  was  on  that  side  shows 
that,  at  the  deepest  place,  it  was  only  12 
feet,  and  that  for  a  considerable  distance 
it  was  only  one  foot  and  in  some  places 
nothing  at  alL     This  is  the  testimony   of 


Davis,  the  engineer,  and  also  of  Carpenter. 
Sims  does  not  pretend  to  say  what  it  was. 
Some  of  the  men  who  worked  for  him  testi- 
fy to  a  high  embankment  on  that  side,  aft- 
er the  work  had  been  commenced  and  prose- 
cuted for  some  time  and  the  earth  taken 
from  the  excavation  deposited  there.  One 
of  these,  Reese,  when  asked  whether  there 
was  practically  no  bank  at  all  on  the  north 
side,  when  the  work  was  commenced,  said 
they  had  commenced  work  before  he  went 
there  and  he  did  not  know.  When  asked 
what  he  bad  said  about  the  measurement  or 
distance  from  the  bottom  of  the  cut  to  the 
top  of  the  bank,  he  said  he  had  said  it  was 
15  or  18  feet  up  to  where  they  had  filled  it 
Another  of  these  witnesses.  Chapman,  aft- 
er having  stated  that  the  bank  was  higher 
than  his  head,  admitted  that  it  was  not  that 
way  all  along,  and,  finally,  that  he  did  not 
know  how  much  the  lowest  point  was  above 
grade.  Davis,  the  railway  company's  en- ' 
gineer,  says  he  went  upon  the  groimd  and 
actually  measured  the  cut  after  It  was  made 
and  finished  and  computed  the  quantity  of 
earth  actually  taken  out  of  it  Shipe  says 
be  found  grade  stakes,  but  does  not  say 
how  many  he  found  nor  where  they  were. 
He  does  not  say  he  found  the  grade  stakes 
on  the  north  side.  It  Is  hardly  probable 
that  he  did,  since  that  side  was  filled  and 
th«  scrapers  had  been  dragged  over  the 
places  at  which  the  stakes  had  stood.  Un- 
der the  principles  above  stated,  the  finding 
in  favor  of  the  plaintiff  as  to  this  Item  would 
have  to  be  set  aside  by  reason  of  the  con- 
trolling force  of  the  facts  shown.  Nobody 
disputes  directly  the  estimate  made  by  Da- 
vis. Nobody  sustains  the  data  upon  which 
Shipe  made  his  estimates.  He  Is  unable  to 
testify  as  to  the  correctness  of  it  himself. 
Nobody  denies  that  the  river  had  swept 
large  quantities  of  earth  out  of  there  dur- 
ing the  two  years  which  intervened  between 
the  completion  of  the  work  and  the  date  of 
Shlpe's  survey.  Nobody  but  Davis  made  a 
survey  and  estimate  under  the  conditions 
existing  at  the  date  of  the  completion  of  the 
work.  Sims'  denial  of  the  verbal  order  to 
increase  the  slope  and  so  narrow  the  bot- 
tom to  60  feet  Introduces  a  question  of  ve- 
racity or  memory  between  him  and  Davis; 
but  he  does  not  say  he  made  the  cut  70 
feet  wide.  He  asks  the  jury  to  find  it  from 
statements  of  his  Implying  it  He  admits 
Davis  told  him  in  December,  before  he  did 
the  January  work  in  that  cut,  that  the  slope 
had  been  changed,  and  yet  be  made  no  ob- 
jection to  the  December  estimate  and  caused 
no  measurement  to  l>e  made.  On  this  point 
the  evidence  of  Sims  lacks  clearness  and 
definlteness,  and  is  shaken  by  his  conduct 
and  overthrown  by  the  weight  of  established 
facts. 

As  to  the  item  of  $515.97,  called  "retained 
percentage,"  the  finding  must  depend  upon 
whether  or  not  the  defendants  released  Sims 
from  further  performance  of  hia  contract 
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They  do  not  say  he  agreed  to  be  bound  by 
the  provision  of  the  contract  between  them 
and  the  railway  company,  authorizing  the 
latter  to  suspend  worlc.  This  contingency 
seems  not  to  have  been  discussed  by  the  pat- 
ties nor  provided  for  In  their  agreement 
The  evidence  falls  to  show  any  provision  on 
the  subject  The  defendants  gave  Sims  no- 
tice of  the  order  to  suspend,  and  he  did  so. 
He  claims  they  ordered  him  to  stop  and 
thereby  justified  his  abandonment  of  the 
incomplete  work,  and  also  that  they  con- 
sented to  such  abandonment  and  released 
Iilm  from  any  further  obligation.  They  deny 
this  and  say  they  agreed  to  complete  the 
work  for  him  and  on  his  account,  in  case 
be  should  prefer  not  to  return  and  finish  it 
We  think  this  makes  a  case  for  jury  deter* 
mlnatlon,  and  the  finding  in  respect  to  It 
cannot  be  disturbed.  It  depends  wholly 
upon  the  credibility  of  the  witnesses. 

There  was  another  item  of  about  $500  for 
ties,  poles,  and  timbers,  left  on  the  ground 
by  Sims,  on  leaving,  and  a  portion  of  a 
trestle,  erected  for  the  purposes  of  a  fill,  all 
afterwards  used  by  the  defendants.  As  to 
the  quantities  of  timber,  its  value,  and 
whether  it  was  used  by  the  defendants,  there 
was  a  good  deal  of  confilctlng  evidence. 
The  Jury  allowed  the  plaintiff  $200  on  ac- 
count of  this  item,  but  he  released  that  por- 
tion of  the  verdict  We  find  no  fault  with 
the  instructions  and  rulings  applicable  to 
it  As  to  whether  the  finding  was  sustained 
by  the  evidence,  we  are  not  called  upon  to 
say.  since  it  was  released. 

Defendants*  peremptory  instruction  to  find 
for  them  was  properly  refused,  as  were  also 
their  instructions  to  disregard  the  items  for 
retained  percentage  and  timber.  This  nec- 
essarily results  from  the  conclusions  already 
stated.  Defendants'  instructions  Nos.  4  and 
6,  asserting  a  supposed  custom  or  usage  by 
which  subcontractors  on  railroad  work  are 
bound  by  the  estimates  of  the  railway  en- 
gineers, was  properly  refused;  there  being 
no  evidence  of  the  existence  of  such  usage 
or  custom.  Anderson  v.  Lewis,  64  W.  Va. 
297,   61   S.  E.  160. 

Plaintiff's  instruction  No.  1,  embodying, 
In  apt  terms,  bis  theory  of  release  from  lia- 
bility in  respect  to  the  unfinished  work; 
his  instruction  No.  2,  relating  to  his  claim 
for  timber,  used  by  the  defendant,  and 
framed  in  language,  unobjectionable,  so  far 
as  we  can  see;  and  his  instruction  No.  3, 
respecting  yardage  in  the  river  change  cut — 
were  all  properly  given.  That  the  verdict, 
founded  on  the  last  one,  cannot  stand,  Is 
immaterial.  There  was  evidence  tending  to 
support  the  demand,  and  that  suffices.  State 
V.  Clifford,  59  W.  Va.  1,  52  S.  B.  981  (syl. 
pt  14). 

Defendants'  special  Interrogatory  No.  1, 
pertaining  to  the  amount  of  the  retained 
percentage,  was  properly  refused;  there  be- 
ing no  controversy  as  to  the  amount.  Their 
interrogatory  No.  2,  asking  the  jury  to  de- 


fine the  interest  of  B.  P.  Sims,  was  proper- 
ly refused,  since  he  was  no  party  to  the 
contract  involved,  nor  to  the  action.  Thelt 
interrogatories  Nos.  5  and  6,  relating  to  the 
same  matter,  were  properly  refused.  Their 
interrogatories  Nos.  7  and  8,  calling  for  find- 
ings as  to  whether  Sims  had  completed  his 
work  when  he  left,-  were  properly  refused; 
incompleteness  of  the  work  having  been 
admitted,  and  the  controversy  being  wheth- 
er the  defendants  bad  released  him.  These 
interrogatories  would  have  been  misleading 
and  the  answers  thereto  Immaterial. 

The  interrogatories  propounded  at  the  in- 
stance of  the  plaintiff,  requiring  findings  as 
to  whether  the  defendants  used  the  plain- 
tiff's timber  and  the  value  thereof,  -and 
whether  he  quit  work  by  their  direction, 
were  obviously  proper,  in  view  of  princi- 
ples and  conclusions  already  stated. 

The  exclusion  of  two  jurors,  as  being  dis- 
qualified by  reason  of  employment  by  the 
Chesapeake  &  Ohio  Railway  Company,  was 
not  ground  for  reversal.  If  erroneous. 
Thompson  T.  Douglass,  35  W.  Va.  337,  13 
S.  B.  1015.  We  perceive  no  reason  for  an 
Inquiry  as  to  the  correctness  of  the  rul- 
ing, since  it  may  not  be  repeated  on  a  new 
trial. 

The  charge,  made  In  argument,  and  unsup- 
ported by  evidence,  that  the  railway  com- 
pany was  behind  the  defense,  importing  aid 
rendered  by  It  to  the  defendants  and  inter- 
est In  the  result  on  its  part,  was  Improper, 
and  should  not  have  been  permitted.  An 
effort  to  sustain  the  propriety  thereof  pro- 
ceeds upon  the  theory  of  liability  of  the 
railway  company  to  the  defendants,  conse- 
quent upon  recovery  by  the  plaintiff.  This 
is  a  non  sequitur.  The  contract  makes  no 
such  provision,  and  the  second  action  would 
be  between  different  parties,  in  which  the 
judgment  in  this  action  would  be  neither  res 
judicata,  nor  admissible  as  evidence.  Corn- 
ell V.  Hartley,  41  W.  Va.  493,  23  S.  B.  789; 
Buford  V.  Adair,  43  W.  Va.  211,  27  S.  n 
200,  64  Am.  St  Rep.  854;  Long  v.  WUlls,  50 
W.  Va.  341,  40  S.  B.  840;  State  t.  Irwin. 
61  W.  Va.  192',  41  S.  EJ.  124.  Whether  re- 
fusal on  the  part  of  the  court  to  exclude  the 
statement,  complained  of,  would  call  for 
reversal,  we  need  not  say,  since  the  judg- 
ment must  be  reversed  on  other  grounds. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 

WIIiUAMS,  J.  (dissenting).  I  agree  to 
the  law  announced  In  the  syllabus,  but  I 
cannot  consent  that  points  2  and  3  are  prop- 
erly applicable  to  the  facts  in  this  case.  The 
evidence  is  extremely  conflicting  on  every 
material  fact  in  the  case,  so  much  so  that  I 
am  unable  to  see  how  the  court  can  say 
that  the  verdict  Is  against  the  evidence,  or 
that  it  is  plainly  wrong.  In  fact,  I  think 
the  verdict  is  right.  The  principal  matter 
of  contention  was  concerning  the  amount  of 
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yardage  in  the  work  known  as  the  "river 
change."  Davis,  the  railroad  engineer,  tes- 
tified that  he  measured  this  excavation  short- 
ly after  the  work  was  coibpleted,  and  found 
it  to  contain  30,575  cubic  yards.  But  his 
testimony  was  based  on  recollection  of  what 
he  had  done  two  years  before,  and  he  does 
not  remember  what  width  was  given,  in  his 
calculations,  to  the  bottom  of  the  cut,  wheth- 
er 70  feet  or  less.  He  also  says  that  he 
made  an  estimate  of  the  quantity  to  be  ex- 
cavated before  any  work  was  done  on  It, 
and  that  it  was  35fi00  or  36,000  yards.  The 
yardage  could  be  as  accurately  ascertained 
before  as  after  the  work  was  completed,  pro- 
vided the  work  was  done  according  to  the 
original  specifications.  Sims  testifies  that 
be  did  this  work  according  to  the  original 
specifications;  and  that  the  original  estimate, 
given  him  by  Davis,  before  any  work  was 
done,  was  41,000  yards.  Davis  says  there 
was  a  modification  in  the  plan  of  the  cut 
which  reduced  the  yardage,  and  that  Sims 
was  notified  by  him  of  this  change.  Sims 
denies  this,  and  the  jury  were  the  Judges  of 
their  credibility.  Shlpe,  an  experienced  en- 
gineer, measured  the  excavation  at  the  in- 
stance of  plaintiff  two  or  three  days  before 
the  trial,  and  testified  that  It  conUilned  39.- 
152  cubic  yards.  He  says  Mr.  Sims  showed 
him  the  engineer's  stakes  which  were  still 
standing  indicating  the  grade  line,  or  sur- 
face, as  it  was  originally.  Shipe  also  ex- 
hibited a  diagram  showing  the  various  lines 
and  angles  by  which  be  had  made  his  meas- 
urements. This  diagram  was  made  part  of 
the  evidence  which  the  Jury  considered,  and 
it  does  not  appear  In  the  record  now  before 
ns.  It  therefore  appears  that  all  the  evi- 
dence upon  which  the  Jury  acted  is  not  be- 
fore this  court.  How,  then.  Is  it  possible  for 
us  to  say  that  the  verdict  Is  wrong?  Engi- 
neer Shlpe  was  asked  by  counsel  for  plaintiff 
where  the  surface  was  originally,  and  he  an- 
swered this  question  by  pointing  out  the 
lines  upon  the  diagram;  and  the  reading  Of 
bis  answer  as  it  appears  in  the  record,  show- 
ing frequent  references  to  lines  and  figures 
on  the  diagram,  indicates  very  clearly  to  my 
mind  that  the  Jury  ^ere  given  a  much  clear- 
er idea  of  whether,  or  not,  this  witness' 
measurements  were  correctly  made  upon  the 
ground,  than  we  can  possibly  obtain  from 
reading  his  evidence  without  the  aid  of  the 
map.  Shlpe  eays  expressly  that  the  width 
of  the  bottom  of  the  cut,  as  allowed  by  him 
In  his  calculations,  was  70  feet,  and  that  the 
slope  was  one  to  one,  and  that  this  slope 
was  illustrated  by  a  dotted  line  on  the  map. 
On  the  other  hand,  witness  Davis  exhibited 
no  map.  or  figures,  and  testified  from  mem- 
ory as  to  what  he  did  two  years  before.  He 
does  not  know  what  width  he  allowed  for 
the  bottom,  but  thinks  It  was  70  feet,  and 
does  not  know  whether  he  allowed  70  feet 
all  the  way  through,  or  not  The  fact  that 
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the  river  had  been  flowing  through  the  cat 
for  two  years,  and  possibly  had  changed  the 
width  of  the  bottom,  does  not  affect  the 
case;  the  original  surface  lines  were  still 
there,  marked  by  stakes,  and  these  I'nes  fur- 
nished the  basis  of  measurement,  regardless 
of  any  intervening  change  in  the  width  of 
the  bottom.  The  Jury  were  the  Judges  as  to 
which  one  of  the  two  engineers'  measure- 
ments and  calculations  was  more  nearly  cor- 
rect; and,  in  view  of  the  absence  from  the 
record  of  the  diagram  used  by,  Shlpe  to  il- 
lustrate his  work,  I  do  not  think  this  court 
can  say  that  his  work  is  wrong.  It  Is  true 
that  Shipe's  measurements  and  calculations 
show  a  greater  yardage  than  Davis  says  he 
told  Sims  was  his  original  estimate,  made 
before  any  excavating  was  done,  which  he 
says  was  35,000  or  3G,000  yards;  but  Shipe's 
calculations  show  a  less  quantity  than  Sims 
says  Davis  told  him  was  his  original  esti- 
mate, whTch  was  41.000  yards. 

The  contract  between  the  parties  was  oral, 
and  there  is  great  conflict  in  the  testimony 
as  to  its  provisions.  Defendants  claim  that 
plaintiff  agreed  to  be  bound  by  the  measure- 
ments made  by  the  railroad  company's  en- 
gineer; this  Is  denied  by  Sims.  I  do  not 
think  the  fact  that  Sims  received  partial 
payments,  as  the  work  progressed,  according 
to  measurements  furnished  monthly.  Is  enti- 
tled to  any  weight  whatever  in  determining 
the  question  of  the  actual  amount  of  the  ex- 
cavation made.  He  had  the  unquestionable 
right  to  payment  for  the  yardage  which  he 
removed  under  the  contract.  Mr.  Sims  says 
these  monthly  estimates  were  furnished  to 
him  by  Mr.  Carpenter's  bookkeeper,  and  that 
be  does  not  know  whether  they  were  made 
by  the  railroad  company's  engineer  or  not, 
but  he  thinks  they  were  made  by  defend- 
ant's bookkeeper.  Even  if  Sims  had  agreed 
that  the  measurements  of  the  railroad  com- 
pany's engineer  should  be  final  and  binding, 
still  this  would  not  preclude  him  from  show- 
ing that  there  was  either  fraud  or  gross  er- 
ror in  his  measurements  or  calculations;  a 
shortage  of  nearly  9,000  cubic  yards,  nearly 
23  per  centum,  la  sufficient  to  show  that 
there  was  gross  error. 

If  there  ever  was  a  case  wherein  the  ver- 
dict of  a  Jury  is  entitled  to  stand,  for  the 
reason  that  it  rests  upon  conflicting  testi- 
mony of  witnesses,  I  think  this  is  such  a 
case.  I  am  clearly  of  the  opinion  that  the 
Judgment  of  the  lower  court  should  have 
been  affirmed.  I  am  opposed  to  overturning 
verdicts  which  are  supported  by  evidence 
concerning  the  weight  and  value  of  which, 
under  the  established  rules  of  law.  Juries 
are  made  the  sole  Judges.  I  not  only  cannot 
see  that  the  verdict  is  plainly  wrong,  but  I 
can  go  even  further,  and  say  from  the  rec- 
ord that,  if  I  bad  been  a  Juror  trying  the 
case,  I  would,  very  probably,  have  found  the 
same  verdict. 
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(88  W.  Va.  308) 

CITT   OF   FAIRMONT   t.    BISHOP. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  6,  1910.) 

(Syllaiut  &v  the  Court.) 

1.  MumaiPAI.    COBPOBATIONB    ({    280*>— FAT- 
ING AssESSMENxa— Levy. 

A  city  cannot,  under  section  34,  c  47,  Code 
1906,  levy  a  street  paving  tax  upon  the  owners 
of  lots,  except  upon  the  written  petition  of  the 
owners  of  the  greater  amount  of  the  frontage  of 
lots  abutting  on  such  street,  between  two  cross- 
streets,  or  between  a  dross-street  and  an  alley, 
which  lie  next  to  each  other.  The  city  block 
is  the  unit  of  measurement  in  such  case. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  740-743;  Dec  Dig. 
§   2§0.»] 

2.  Municipal   Corporations  (8  567*)— Pav- 
IHO  Assessment— Bill  to  Enforce. 

A  bill  by  a  city,  brought  under  section  36, 
c.  47,  Code  1906,  to  enforce  the  lien  of  a  spe- 
cial street  paving  tax,  assessed  under  section  34 
of  said  chapter,  upon  the  lots  abutting  on  the 
paved  street,  is  demurrable  if  it  does  not  allege, 
in  effect,  that  the  owners  of  the  greater  amount 
of  the  frontage  of  lots  abutting  on  such  street 
and  lying  between  the  same  cross-streets,  near- 
est together,  or  lying  between  a  cross-street  and 
alle^,  within  the  same  city  block,  with  the  lots 
against  which  the  lien  is  asserted,  signed  a 
written  petition  asking  that  the  street  be  paved. 
IKd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  567.*] 

Appeal  from  Circuit  Court,  Marlon  County. 

Bill  by  the  City  of  Fairmont  against  Ed- 
ward T.  Bishop.  Decree  for  defendant,  and 
plalntur  appeals.    Affirmed. 

Harry  Shaw  and  M.  Earl  Morgan,  for  ap- 
pellant William  S.  Haymond  and  W.  S. 
Meredith,  for  appellee. 

WILLIAMS,  J.  Plaintiff's  salt  was  brought 
In  the  circuit  court  of  Marion  county  to  en- 
force the  alleged  Hen  of  a  special  street  pav- 
ing tax  assessed  by  it  upon  certain  lots,  own- 
ed by  defendant,  abutting  upon  the  paved 
street  A  demurrer  was  sustained  to  both 
its  original  and  Its  amended  bills.  It  then 
declined  to  further  amend  Its  pleadings, 
whereupon  its  suit  was  dismissed,  and  it  has 
appealed  to  this  court 

Plaintiff,  as  Its  name  Imports,  is  a  munici- 
pal corporation,  empowered  by  law  with  the 
right,  and  charged  with  the  dnty,  of  keep- 
ing np  its  streets.  The  bill  alleges  that  a 
petition  In  writing,  signed  by  the  owners  of 
the  greater  amount  of  frontage  of  lots  abut- 
ting on  both  sides  of  Columbia  street  and 
State  street,  between  Guffy  street  and  the 
corporate  line,  was  presented  to  the  city 
council,  praying  the  city  to  pave  said  streets 
between  said  points;  that  Columbia  street 
and  State  street  are.  In  fact,  one  continuous 
street;  that,  pursuant  to  said  petition,  the 
dty  paved  the  street,  and  assessed  two-ttalrds 
of  the  cost  thereof  npon  the  owners  of  the 
lots  abutting  on  said  streets.  In  proportion  to 
the  frontage.  It  also  appears  from  the  bill, 
and  amended  bill,  that  at  the  end  of  Colum- 


bia street  and  the  beginning  of  State  street 
It  Is  crossed  by  Drake  alley,  and  that  134  feet 
of  defendant's  lots  abnt  on  Columbia  street 
In  the  block  formed  by  Guffy  street  and 
Drake  alley,  and  143  feet  abut  on  State 
street,  between  Drake  alley  and  the  corpo- 
rate line  of  the  city.  Plaintiff  does  not  al- 
lege, however,  that  the  petition  for  the  pav- 
ing was  signed  by  the  owners  of  a  majority 
of  the  frontage  on  both  sides  of  either  that 
part  of  the  street  called  Columbia  street  oi 
that  part  called  State  street,  which  form  dis- 
tinct city  blocks;  and  it  is  insisted  that  tlie 
failure  t^  allege  this  constitutes  a  defect  fatal 
to  the  bllL  This  depends  upon  a  proper  con- 
struction of  section  34  of  chapter  47,  Code 
1906,  which  reads,  in  part,  as  follows: 

"Upon  the  petition.  In  writing,  of  the  per- 
sons owning  the  greater  amount  of  frontage 
of  the  lots  abutting  on  both  sides  of  any 
street  or  alley,  between  any  two  cross-streets, 
or  between  a  cross-street  and  alley,  the  coun- 
cil of  any  such  city,  tovra  or  village,  by  a 
lawful  majority  thereof,  may  order  such  part 
of  any  street  or  alley  to  be  paved  between 
the  sidewalks  with  cobble-stone,  brick,  Bel- 
gian blocks,  asphaltum  or  other  suitable  ma- 
terial, from  one  of  such  cross-streets  to  the 
other,  under  such  regulations  as  may  be  fixed 
by  the  ordinance  duly  passed  by  council; 
two-thirds  of  the  cost  of  such  paving  shall 
be  assessed  to  the  owners  of  the  lots  or  tiar- 
tlonal  parts  of  lots  abutting  on  that  part  of 
the  street  or  alley  so  paved.  In  proportion  to 
the  distance  such  lot  or  part  of  a  lot  abuts 
on  such  street  or  alley,  and  the  remaining 
one-third  of  the  cost  of  such  paving  shall 
be  paid  by  the  city,  town  or  village.  In 
making  such  assessments  the  basis  shall  be 
the  cost  of  paving  that  part  of  the  street  or 
alley  on  which  the  property  lies.  Included  be- 
tween the  adjoining  cross-streets  or  alleys; 
and  the  amounts  assessed  against  the  own- 
ers of  each  lot  or  fractional  part  of  a  lot, 
shall  be  In  the  proportion  which  the  frontage 
of  such  lot  or  part  of  a  lot  bears  to  the  whole 
cost  of  paving  said  street  or  alley  between 
said  cross-streets  or  alleys  as  aforesaid." 

What  Is  to  l>e  made  the  unit  of  measure- 
ment, in  the  matter  of  paving  streets  upon 
the  petition  of  lot  owners,  as  provided  for  by 
this  section?  Can  any  desired  length  of 
street  between  any  two  cross-streets,  how- 
ever far  apart  they  may  be,  and  without  re- 
gard to  intervening  cross-streets,  be  taken 
as  the  unit;  or  must  the  block  of  lots  abut- 
ting on  both  sides  of  that  portion  only  of 
the  street  which  lies  between  two  cross- 
streets  next  to  each  other  be  taken  as  the 
unit?  In  other  words,  must  not  a  city  block 
be  taken  as  the  unit?  We  think  clearly  so. 
This,  we  think,  Is  the  Interpretation  which 
this  court  gave  to  the  statute  in  Dancer  v. 
Town  of  Mannington,  50  W.  Va.  322,  40  S. 
E.  475;  and  we  think  It  Is  the  proper  one. 

But,   notwithstanding   the   city   block    Is 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  iDdezM 
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made  the  anlt,  the  statnte  gives  the  right  to 
the  owners  of  a  majority  of  the  frontage  on 
a  part  of  a  block,  lying  between  a  cross- 
street  and  an  alley,  to  petition  for  the  pav- 
ing of  such  portion  of  the  block.  Bat  the  pe- 
tition must  be  signed  by  the  owners  of  a 
majority  of  the  frontage  abutting  on  the 
street  to  be  paved  within  the  city  block,  or 
part  of  the  block,  as  the  case  may  be,,  be- 
fore the  city  is  authorized,  by  the  act  in  ques- 
tion, to  assess  a  paving  tax  upon  such  abut- 
ting owners. 

The  construction  of  the  statute  contended 
for  by  appellant's  counsel  would  operate  to 
authorize  a  city,  or  town,  to  impose  a  special 
paving  tax  upon  owners  of  lots  abutting  on 
a  street  within  a  particular  block,  although 
none  of  the  owners  of  such  lots  may  have 
signed  a  petition  asking  for  the  street  to  be 
paved.  To  illustrate:  Suppose  a  petition 
praying  for  the  paving  of  a  certain  street, 
extending  the  distance  of  four  or  five  blocks, 
should  be  signed  by  the  owners  of  all  the 
lota  abutting  on  said  street,  exc^t  by  those 
persons  owning  the  lots  abutting  on  it  in  one 
particular  block,  and  that  such  owners  re- 
fused to  sign  the  petition  because  they  did 
not  wish  the  street  paved  in  front  of  their 
lots.  Tet  in  such  case.  If  the  construction 
of  appellant's  counsel  is  correct,  they  could 
be  compelled  by  the  petition  of  owners  of  lots 
in  other  block8>  fronting  on  the  same  street, 
to  pay  for  an  improvement  which  they  did 
not  want  Such  we  think  was  not  the  inten- 
tion of  the  Legislature.  But  the  purpose 
was  to  give  to  a  municipality  the  right  to 
levy  a  special  street  improvement  tax  upon 
the  lots  of  owners,  wlttUn  any  particular 
block,  or  part  of  a  block  between  a  cross- 
street  and  alley,  only  upon  petition  of  the 
ovroers  of  a  majority  of  the  frontage  In  that 
block,  or  part  of  the  block,  as  the  case  may 
be,  and  not  otherwise.  So  far  as  we  can  as- 
certain the  case  presented  by  the  plalntlCTs 
bill  and  amended  bill  is  not  different  from 
the  case  which  we  have  supposed. 

The  amended  bill  exhibits  a  plat  of  said 
Columbia  street  and  State  street,  which.  It 
alleges,  "shows  the  number  and  size  of  the 
lots  abutting  thereon,  t^ether  with  the  name 
of  the  owner,  and  also  shows  all  the  cross- 
streets  and  alleys  and  intersection  streets 
and  alleys  on  said  street"  The  plat  is  thus 
made  a  part  of  the  bill  to  be  considered  on 
demurrer.  Bias  v.  Vickers,  27  W.  Va.  456; 
Lockhead  v.  Berkeley  Spring,  etc.,  Co.,  40  W. 
Va.  553,  21  S.  K.  1031.  By  reference  to  the 
plat  ve  see  that  Columbia  street  and  State 
street  Join  at  right  angles;  that  Columbia 
street  extends  beyond  the  point  of  Juncture; 
that  Drake  alley  leads  off  from  Columbia 
street  at  this  point  in  the  opposite  direction 
from  State  street;  that  Columbia  street  is 
crossed  by  two  streets,  to  wit.  Market  street 
and  Newton  street,  between  the  point  of  its 
Juncture  with  State  street  and  the  point 
where  It  is  crossed  by  Guffey  street;    that 


defendant's  lot  lies  in  the  angle  formed  by 
Columbia  street  and  State  street,  fronting 
134  feet  on  Columbia  street  and  143  feet  on 
State  street,  and  is  bounded  on  the  north- 
east by  Newton  street  But  it  is  not  alleged 
in  the  bill,  neither  does  it  appear  by  the 
plat  considered  in  connection  with  the  bill, 
that  the  owners  of  a  majority  of  the  frontage 
on  both  sides  of  Columbia  street,  lying  in  the 
same  block  with  defendant's  lot,  formed  by 
Newton  street  on  the  northeast  and  State 
street  and  Drake  alley  on  the  southwest, 
signed  the  petition  asking  to  have  the  street 
paved.  The  bill  is  therefore  Insufficient,  un- 
der the  statute,  to  charge  defendant  on  ac- 
count of  the  134  feet  of  frontage  of  his  lot 
on  Columbia  street.  Moreover,  as  to  State 
street  It  appears  that  it  is  crossed  between 
Columbia  street  and  Barnes  street,  or  the 
corporate  line,  by  a  street  called  on  the 
northeast  side  of  State  street  Haymond  street, 
and  on  the  southwest  side  'Sterling  street  It 
Is  not  alleged,  nor  does  it  appear  from  the 
bill  and  plat,  considered  together,  that  the 
owners  of  a  majority  of  the  frontage  lying 
on  both  sides  of  State  street,  between  Co- 
lumbia street  and  the  next  cross-street,  to 
wit  Haymond  street  and  Sterling  street,  sign- 
ed the  petition  for  the  paving.  The  bill  is 
therefore  lacking  in  the  necessary  averment 
to  charge  defendant  on  account  of  the  143 
feet  frontage  of  his  lot  on  State  street 

A  municipality  has  no  inherent  power  to 
levy  taxes.  It  can  do  so  only  by  virtue  of 
authority  delegated  to  it  by  the  Legislature. 
Its  powers  are  limited,  and  the  statute  vest^ 
Ing  it  with  power  to  tax  must  be  strictly 
construed  and  strictly  followed;  in  constru- 
ing the  statute  all  doubts  should  be  resolved 
against  the  city  and  in  favor  of  the  taxpayer; 
and  it  must  show  that  all  the  conditions  es- 
sential to  a  lawful  exercise  of  the  power 
delegated  to  it  have  been  complied  with. 
Dillon  on  Mun.  Corp.  {  653;  Dancer  v.  Town 
of  Mannington,  supra;  Meriwether  v,  Gar- 
rett 102  U.  S.  472,  26  L.  Ed.  197;  St  Mary's 
Industrial  School  for  Boys  v.  Brown,  45  Md. 
310;  Merritt  v.  Portchester,  71  N.  Y.  309,  27 
Am.  Rep.  47;  Scammon  y.  Chicago,  40  111. 
146;  Kyle  v.  Malln,  8  Ind.  34;  Richmond  v. 
Daniel,  14  Grat.  (Va.)  387;  Cain  v.  City  of 
Elklns,  57  W.  Va.  9,  49  S.  E.  898;  28  Cyc. 
1122;  Collier's  EJstate  v.  Paving  &  Supply 
Co.,  180  Mo.  362,  79  S.  W.  947;  Shlmmons  v. 
City  of  Saginaw,  104  Mich.  511,  62  N.  W. 
725;  O'Dea  v.  Mitchell,  144  Cal.  374,  77  Pac. 
1020. 

Because  the  bill  does  not  allege,  in  efTect, 
that  the  owners  of  a  majority  of  the  frontage 
of  lots,  lying  in  the  same  block  with  defend- 
ant's, had  signed  the  petition,  we  are  of  the 
opinion  that  it  lacks  an  essential  averment 
to  show  plaintiff's  authority  to  levy  a  paving 
tax  on  defendant's  lots,  and  the  demurrer  to 
the  bill  and  amended  bill  was  properly  sus- 
tained, and  the  decree  of  the  lower  court  will 
be  affirmed. 
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(68  W.  Va.  SIS) 

CITY  OF  FAIRMONT  t.  WILET. 

(Sapreme  Coart  of  Appeals  of  West  Viiglnia. 

Dec.  6,  1910.) 

(Syttahfu  J»v  the  Court.) 

MUNICIPAI.    ASSEBSUENTB. 

Points  of  syllabus  in  City  of  Fairmont  r. 
Bishop,  69  S.  E.  802,  approTed  and  applied. 

Appeal  from  Circuit  Court,  Marlon  County. 

Bin  by  the  City  of  Fairmont  against  W. 
H.  Wiley.  Decree  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Harry  Sbaw  and  M.  Earl  Morgan,  for  ap- 
pellant William  S.  Haymond  and  W.  S. 
Meredltb,  for  appellee. 

WILLIAMS,  J.  This  Is  a  suit  to  enforce 
the  lien  of  a  special  street  paving  tax  assess- 
ed hy  the  city  of  Fairmont  on  defendant's 
lot  fronting  on  State  street  A  demurrer  was 
sustained  to  both  the  original  and  the 
amended  bills,  and,  plaintiff  declining  fur- 
ther to  amend,  the  circuit  court  dismissed 
the  suit 

The  suit  grows  out  of  the  same  facts  as 
existed  in  the  case  of  City  of  Fairmont  ▼. 
Bishop,  69  S.  E.  802,  decided  by  us  to-day; 
the  only  difference  being  the  difference  in  lo- 
cation of  the  respective  lots  sought  to  be 
charged  with  the  special  tax.  Defendant's 
lot  abuts  on  State  street  on  the  opposite  side 
of  it  from  Bishop's  lot  The  bill  In  the  pres- 
ent case  is  bad  for  the  same  reasons  that 
we  held  the  bill  in  the  Bishop  Cose  not  suf- 
.ficient  to  charge  him  on  account  of  the  front- 
age of  that  portion  of  his  lot  which  abutted 
on  State  street. 

The  principles  decided  In  that  case  control 
this  case,  and  the  decree  of  the  lower  court 
will  be  affirmed. 

(68  W.  Va.  814) 

CITY  OF  FAIRMONT  v.  SMITH. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1910.) 

(SvUaiiu  tv  the  Covrt.) 

MumciFAi.  Assessments. 

Points  of  syllabus  in  C^ty  of  E'airmont  T. 
Bishop,  09  S.  E.  802,  approved  and  applied. 

Appeal  from  Circuit  Court  Marion  County. 

Suit  by  the  City  of  Fairmont  against  H. 
M.  Smith.  Decree  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Harry  Shaw  and  M.  Earl  Morgan,  for  ap- 
pellant William  S.  Haymond  and  W.  S. 
Meredith,  for  appellee. 

WILLIAMS,  J.  This  is  a  suit  to  enforce 
the  lien  of  a  special  street  paving  tax  assess- 
ed by  the  city  of  Fairmont  on  defendant's  lot 
fronting  on  State  street  A  demurrer  was 
sustained  to  both  the  original  and  the 
amended  bills^  and,  plaintiff  declining  fur- 


ther to  amend,  the  circuit  court  dismissed 
the  suit 

The  suit  grows  out  of  the  same  facts  as 
existed  In  the  case  of  City  of  Fairmont  v. 
Bishop,  69  S.  E.  802,  decided  by  us  to-day: 
the  only  difference  being  the  difference  in  lo- 
cation of  the  respective  lots  sought  to  be 
charged  with  the  special  tax.  Defendant's 
lot  abuts  on  State  street  between  Columbia 
street  and  the  cross-street  called  on  the 
northeast  side  Haymond  street  and  on  the 
southwest  side  Sterling  street  The  bill  in 
the  present  case  is  bad  for  the  same  reasons 
that  we  held  the  bill  in  the  Bishop  Case  not 
sufficient  to  charge  him  on  account  of  the 
frontage  of  that  portion  of  bis  lot  which 
abutted  on  State  street 

The  principles  decided  in  that  case  con- 
trol this  case,  and  the  decree  of  the  lower 
court  will  be  affirmed. 


«8  W.  Va.  SIS) 
CITY  OF  FAIRMONT  y.  HARDEN. 
(Supreme  Court  of  Appeals  of  West  Virsinia. 
Dec.  6,  1910.) 

(Bv^lalui  ly  the  Court.) 

MuNTciFAX.   Assessments. 

I'oints  of  syllabus  in  CSty  of  Fairmont  t. 
Bishop,  09  S.  B2l  802,  approved  and  applied. 

Appeal  from  Circuit  Court  Marion  County. 

Suit  by  the  City  of  Fairmont  against  Cor- 
delia E.  Harden.  Decree  for  defendant  and 
complainant  appeals.    Affirmed. 

Harry  Shaw  and  M.  Earl  Morgan,  for  ap- 
pellant William  S.  Haymond  and  W.  S. 
Meredith,  for  appellee. 

WILLIAMS,  J.  This  Is  a  suit  to  enforce 
the  lien  of  a  special  street  paving  tax  as- 
sessed by  the  city  of  F'airmout  on  defend- 
ant's lot  fronting  on  State  street  A  demur- 
rer was  sustained  to  both  the  original  and 
the  amended  bills,  and,  plaintiff  declining 
further  to  amend,  the  circuit  court  dismissed 
the  suit 

The  suit  grows  out  of  the  same  facts  as 
existed  in  the  case  of  City  of  Ftalrniont  v. 
Bishop,  69  S.  E.  SOU  decided  by  us  to-day: 
the  only  difference  being  the  difference  In 
location  of  the  respective  lots  sought  to  be 
charged  with  the  special  tax.  Defendant's 
lot  abuts  on  State  street  between  Columbia 
street  and  the  cross-street  called  on  the 
northeast  side  Haymond  street,  and  on  the 
southwest  side  Sterling  street  The  bill  in 
the  present  case  is  bad  for  the  same  reasons 
that  we  held  the  bill  In  the  Bishop  Case  not 
sufficient  to  charge  him  on  account  of  the 
frontage  of  that  portion  of  his  lot  which 
abutted  on  State  street 

The  principles  decided  in  that  case  control 
this  case,  and  the  decree  of  the  lower  court 
will  be  affirmed. 
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(es  W.  Va.  31«) 

CITY  OF  FAIRMONT  y.  CRISa 

(Supreme  Court  of  Appeals  of  West  Virsinia. 

Dec.  6,  1910.) 

(Svlla^*  hy  ih«  Ootirt.) 
Municipal  Assessments. 

Points  of  Byll»bu8  in  City  of  Fairmont  t. 
Bishop,  69  S.  B.  802,  approved  and  applied. 

Appeal  from  Circuit  Court,  Marlon  County. 

BUI  by  the  City  of  Fairmont  against  Lydla 
Crlss.  Decree  for  defendant,  and  plaintiff 
appeals.    AfSrmed. 

Harry  Shaw  and  M.  Earl  Morgan,  for  ap- 
pellant William  a  Baymond  and  W.  S. 
Meredltb,  for  appellee. 

WILLIAMS,  J.  This  Is  a  suit  to  enforce 
the  Hen  of  a  special  street  paving  tax  as- 
sessed by  the  city  of  Fairmont  on  defend- 
ant's lot  fronting  on  State  street  A  demur- 
rer was  sustained  to  both  the  original  and 
the  amended  bills,  and,  plalutlCf  declining 
to  further  amend,' the  circuit  court  dismiss- 
ed the  suit  ^ 

The  suit  grows  oat  of  the  same^acta  as 
existed  in  the  case  of  City  of  Fairmont  v. 
Bishop,  69  S.  B.  802,  decided  by  us  to-day; 
the  only  difference  being  the  difference  in  lo- 
cation of  the  respective  lots  sought  to  be 
charged  with  the  special  tax.  Defendant's 
l*t  abuts  on  State  street,  between  Columbia 
street  and  the  cross-street  called  on  the 
northeast  side  Haymond  street,  and  on  the 
southwest  side  Sterling  street  The  bill  in 
the  present  case  is  bad  for  the  same  reasons 
that  we  held  the  bill  in  the  Bishop  Case  not 
sufficient  to  charge  him  on  account  of  the 
frontage  of  that  portion  of  his  lot  which 
abutted  on  State  street. 

The  principles  decided  In  that  case  control 
this  case,  and  the  decree  of  the  lower  court 
will  be  afSrmed. 


(68  W.  Va.  284) 

WEEKS  T.   CHESAPBAKE  &   O.    RY.   CO. 
et  al. 

(Supreme  (Tourt  of  Appeals  of  West  Virginia. 
Nov.  29,  1910.) 

(Syttalut  ly  the  Court.) 

Appeal  and  Ebbob  (§  1175*)— Disposition  of 
Cause  — REVBBSAL—BiNDrnoN  of  Judg- 
ment. 

When  in  an  action  for  personal  Injury  this 
court  finds  that  the  evidence  shows  the  plain- 
tiff guilt;  of  contributory  negligence  and  sets 
aside  a  verdict  for  him,  if  it  clearly  appear  to 
this  court  that  the  plaintiff  cannot,  in  fair  prob- 
ability, upon  a  new  trial,  show  a  case  for  re- 
covery, and  that  no  injustice  will  be  done  by  re- 
fusing a  new  trial,  the  case  will  not  be  re- 
manded for  a  new  trial,  and  judgment  will  be 
here  rendered  for  the  defendant 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4573-4587;  Dec  Dig.  i 
1175.»] 

Robinson,  P.,  and  Poftenbarger,  J.,  dissenting 
in  part. 


Error  from  Circuit  Court,  Kanawha  County. 

Action  by  Charles  Weeks  against  the  Ches- 
apeake &  Ohio  Railway  Company  and  others. 
From  the  judgment,  defendants  bring  error. 
Reversed  and  rendered. 

A.  M.  Prlcbard  and  Avis  &  Hardy,  for  Bel- 
leclare  Coal  C^o.  Simms,  Bnslow,  Fitzpat- 
rick  &  Balcer,  for  Chesapeake  &  O.  Ry.  Co. 
Payne  &  Payne,  George  B.  Walker,  and  Berk- 
eley Minor,  Jr.,  for  defendant  in  error. 

BRANNON,  J.  Charles  Weeks  and  John 
Mahoney  were  moving  coal  ears  to  the  tipple 
of  the  mine  of  the  Belleclare  Coal  Company 
to  be  there  loaded,  and  then  to  the  point 
where  the  coal  company's  siding  intersected 
with  the  Chesapeake  &  Ohio  Railroad  to  be 
hauled  thence  to  market  Alongside  of  this 
Biding  the  railroad  company  owned  a  siding, 
on  which  it  placed  a  freight  car,  because  in 
bad  order.  The  coal  cars,  after  being  loaded 
at  the  tipple,  had  to  pass  this  car.  Two 
cars  had  been  dropped  to  the  junction  pass- 
ing the  bad-order  car.  In  dropping  down  a 
third  car  Weeks  was  somehow  thrown  under 
the  coal  car,  and  his  leg  and  arm  were  bro- 
ken, so  that  amputation  of  the  leg  was  made. 
He  sued  the  Belleclare  Coal  Company  and 
the  Chesapeake  &  Ohio  Railway  Company 
Jointly,  and  recovered  against  them  a  Joint 
judgment  for  $6,000. 

Our  first  question  is.  Was  Weeks  a  servant 
of  the  Belleclare  Coal  Company?  It  is  not 
claimed  that  he  was  a  servant  of  the  railroad 
company.  Its  liability  is  predicated  upon  the 
fact  that  it  furnished  a  car  with  bad  brakes, 
and  placed  the  bad-order  car  on  its  side  track 
too  close  to  the  coal  company's  siding.  No 
one  gives  evidence  to  show  his  employment 
save  himself,  and  his  evidence  is  vague,  in- 
consistent or  false  and  insufficient  It  is 
proven,  not  contradicted,  that  the  manner  of 
employing  men  by  the  coal  company  was  that 
the  mine  boss  was  furnished  with  slips  or 
blanks  reading: 

Belleclare  Cool  Company. 

100 

I  can  use 

As  a 

Mine  Foreman. 

O.  K. 
General  Mgr. 

Wben  'a  man  asked  for  employment  the 
mine  boss  must  fill  a  blank  and  send  it  to 
the  general  superintendent  and  he  must  O. 
K.  it  before  the  man  was  employed.  No  such 
blank  was  sent  to  the  general  superintend- 
ent, Prlchard,  in  this  case.  Thus  he  never 
employed  Weeks  by  the  rules  of  the  company, 
and  he  was  the  only  person  authorized.  In 
fact  we  must  interpret  Weeks*  evidence  as 
proving  that  he  was  employed,  if  at  all,  by 
Powers,  tlie  mine  boss,  who  tiad  no  such  au- 
thority. Following  is  his  evidence  on  that 
test  point:     "A.  Tlie  superintendent  of  the 


*For  other  cue*  see  ume  topic  and  lecUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K»T  No.  Series  *  Rep'r  Indexes 
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Belleclare  Coal  Company,  Mr.  ice  Powers,  on 
September  13th,  he  came  down  and  employed 
me  about  the  14tb,  to  work  at  the  coal  mine 
as  coal  loader  In  the  mine.  I  told  him  I  nev- 
er knowed  anything  about  loading  coal  in  the 
mines,  but  would  try,  so  he  told  me  to  come 
on  then  and  work.  So  I  could  not  get  the 
checks.  Mr.  Prichard  did  not  have  theche<^ 
at  the  house,  told  me  he  would  give  them  to 
me  that  night  Q.  Tliat  is  Mr.  Fred  Prichard 
sitting  there?  A.  Xes,  sir.  Said  he  did  not 
have  the  checks  then.  I  could  go  on  to  work 
and  he  would  give  me  the  checks  that  night. 
I  told  him,  'Yes,  sir,'  and  I  went  on  and 
bought  myself  a  shovel  and  a  can  of  powder 
and  went  up  to  the  mines  to  work;  no  con- 
tract there  until  I  got  the  checks.  I  never 
did  get  the  checks ;  I  never  went  back.  Mr. 
Powers — Mr.  Joe  Powers — on  Monday  after- 
noon he  ordered  me  to  go  to  the  tipple  to 
work."  Thus,  by  his  own  evidence,  be  had 
no  contract  to  work ;  had  no  checks ;  never 
went  to  get  them.  Here  he  says  Prichard 
employed  him  and  promised  checks,  yet  in 
another  part  of  bis  evidence  he  says  when 
he  went  to  ask  employment  be  applied  "to 
Mr.  Joe  Powers,  the  superintendent  of  the 
mine."  "What  did  he  say  to  you?  A.  Told 
me  to  go  ahead  and  work  and  he  would  give 
me  the  checks  that  night"  From  the  above 
quotation  from  Weeks  it  seems  his  alleged 
employment  was  on  the  14th  September,  the 
day  of  the  accident  and  Prichard  and  Aid- 
rich,  the  bookkeeper,  swear  that  Prichard  was 
not  at  the  mine  to  be  seen  by  Weeks,  but  was 
absent  and  did  not  return  on  the  train  un- 
til after  the  accident  Taking  the  evidence 
of  Weeks  himself  which  is  uncertain — unclear 
— ^its  fair  meaning  is,  as  every.body  reading 
all  of  it  must  say,  that  he  never  was  employ- 
ed by  Prichard,  the  only  man  who  could  do 
86,  but  by  the  mine  boss  only,  and  nol)ody 
claims  that  he  Iiad  authority.  Weeks  does 
not  make  out  this  primary  demand  of  tils 
case,  namely,  that  he  was  a  servant  of  the 
company.  He  was  more  Ukely  a  volunteer,  I 
thinlc  The  appearance  of  the  case  Is  that 
be  was  hoping  to  get  employment  and  was 
helping  Mahoney  for  the  time  being  as  a  vol- 
unteer. Not  being  an  employ^  of  the  com- 
pany, the  company  owed  him  no  duty.  If  a 
conductor  without  authority  ask  a  man  to 
help  him  do  company  work,  the  company  owes 
no  duty  and  Is  not  liable  for  his  injury.  Tay- 
lor V.  B.  &  O.  R.  Co.,  108  Va.  817,  62  S.  B. 
798.  See  Muse  v.  Stern,  82  Va.  33,  3  Am. 
St  Rep.  77.  It  may  be  that  Powers  did  re- 
quest Weeks  to  help  move  the  cars;  but  it 
is  clear  that  Powers  had  no  authority,  as  the 
evidence  Is  that  be  was  a  mine  boss,  his  du- 
ties being  inside  the  mine,  and  that  he  had 
no  authority  as  to  moving  the  cars,  but  that 
the  work  outside  the  mines  was  exclusively 
under  the  direction  of  Prichard.  This  is  un- 
disputed. Powers'  evidence  is  not  in  the  case 
to  substantiate  Weeks'  statement  that  Pow- 
ers employed  blm.    Prichard  swears  that  he 


never  saw  Weeks  until  shortly  after  the  ac- 
cident that  Weeks  never  asked  him  for  em- 
ployment, and  he  never  employed  him,  never 
had  any  interview  with  Weeks  touching  it 
Aldrich,  the  bookkeeper,  says  that  on  the  day 
of  the  accident  about  noon  Weeks  came  to 
the  company's  office  and  remarked  that  he 
expected  to  go  to  work,  and  Aldrich  asked 
him  at  what  and  he  relied,  "Loading  coal." 
He  asked  him  where.  He  said,  "At  Belleclare." 
He  said  inside  the  mine.  Aldrich  says  that 
a  little  later  Weeks  came  in  again,  and  there 
was  some  mention  made  of  checks,  and  that 
he  told  Weeks  that  it  would  be  necessary  for 
him  to  wait  until  Pricliard's  return  before 
getting  the  checks  so  he  would  be  able  to  load 
coal,  and  that  he  told  him  Prlcliard  was  ab- 
sent Weeks  does  not  deny  this.  Now,  on  all 
this  evidence,  on  the  uncertain  and  contradic- 
tory evidence  of  Weeks,  and  the  definite  evi- 
dence of  Prichard  and  Aldrich,  there  is  no 
fair  conclusion  but  that  Prichard  did  not  em- 
ploy Weeks,  and  that  if  he  .was  colorably  em- 
ployed by  any  person  it  was  by  Powers — ^ut- 
terly wifi^out  authority.  It  Is  proven  that 
only  Prichard  had  the  power  to  employ  and 
Powers  and  Mahoney  none.  This  is  not  con- 
tested. Mahoney  was  a  mere  laborer.  But 
it  is  not  claimed  that  he  employed  Weeks.  If 
there  was  any  employment  it  was  by  Powers, 
and  Powers'  evidence  is  not  taken  to  prove 
it  Not  being  in  the  service  of  the  compan/, 
Weeks  cannot  recover  for  that  all-sufflclent 
reason.  Speaking  for  myself  I  am  of  opin- 
ion that  it  is  not  proven  that  the  coal  com- 
pany assumed  the  obligation  of  a  master,  and 
I  give  this  as  one  reason  for  our  decision. 
But  there  is  another  ample  reason  against 
recovery,  in  which  all  five  members  of  the 
court  concur.  Weeks  was  guilty  of  gross  con- 
tributory negligence.  If  blame  can  be  attach- 
ed to  either  of  the  defendants  because  that 
bad-order  car  standing  on  one  of  the  sidings 
was  too  close  to  the  other,  Weeks,  a  man  of 
Sl^ears  of  age,  saw  It  and  knew  its  place, 
knew  its  dose  proximity  to  the  other  siding. 
He  and  Mahoney  had  dropped  two  cars  past 
this  standing  car,  and  Weeks  was  on  the  side 
of  the  coal  car  next  to  the  standing  car. 
How  could  he  help  seeing  that  standing  car 
when  it  was  so  close  that  it  is  alleged  that 
Weeks  came  In  collision  with  it  as  he  passed 
its  side?  And  yet  Weeks  boldly  tells  us  that 
he  did  not  see  that  car.  There  was  not  the 
slightest  thing  in  the  way  of  his  seeing  it 
only  a  few  feet  away.  But  in  addition, 
Mahoney,  who  was  helping  to  drop  the  car 
down  said  to  Weeks  when  the  second  car  had 
passed,  "That's  pretty  close."  Thus  he  had 
warning  by  his  own  eyes  and  by  Mahoney, 
his  own  witness,  of  Oie  proximity  of  that 
standing  car.  Weeks'  work  in  dropping  the 
cars  was  to  chuck  them  if  going  too  fast. 
Instead  of  walking  by  the  cars  a  little  ahead 
so  as  to  chuck  them  the  better,  he  put  his 
knees  in  the  stirrup  or  step,  thus  letting  his 
legs  project  holding  onto  the  car  rod  above 
with  his  right  hand,  a  very  dangerous  Dosi- 
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tion.  Of  course,  his  legs  projecting  might 
come  in  contact  with  the  standing  car.  Com- 
mon sende  would  tell  him  of  the  danger,  if 
In  truth  the  accident  thus  happened.  He  had 
ridden  thus  on  the  two  cars  that  had  passed 
safely.  I  remark  that  It  is  somewhat  diffl- 
calt  to  see  why  the  third  car  did  not  pass 
safely.  While  in  this  dangerous  position 
Weeks  had  six  heavy  pieces  of  oak  timber  for 
chncklng,  three  feet  long,  six  Inches  thick  and 
a  foot  wide,  on  the  bumper  of  the  car  to  be 
handled  with  his  left  band  In  chucking,  whilst 
he  was  right  handed.  It  would  be  almost  ut- 
terly Impossible  to  chuck  from  that  position 
— that  he  could  with  his  left  hand  successful- 
ly and  safely  handle  those  heavy  pieces  of 
timber  and  place  them  on  the  track  from  his 
perch.  Was  It  not  extremely  dangerous  lean- 
ing to  place  those  heavy  pieces?  There  was 
another  safe  way  as  proven  by  an  experienc- 
ed man  in  this  case,  without  contradiction. 
If  proof  Is  necessary,  and  that  was  to  walk 
iby  the  car,  a  little  ahead  of  It,  and  put  the 
chuck  under  the  wheels.  We  find  In  9  Enc. 
Dig.  Va.  &  W.  Va.  714,  the  following:  "It 
is  a  well-settled  principle  that  where  a  per- 
son has  a  choice  of  two  ways  of  performing 
his  duty,  one  of  which  is  perfectly  safe,  and 
the  other  dangerous,  and  he  voluntarily 
chooses  the  latter,  and  is  Injured,  he  Is  guilty 
of  contributory  negligence,  and  the  master  Is 
not  liable." 

What  is  the  complaint  of  the  plalntilf?  One 
is  that  the  standing  car  was  too  closer  Why 
did  he  project  bis  legs,  If  he  took  that  posi- 
tion on  the  step?  Why  did  he  not  stand  on 
the  step  where  he  would  have  been  safe  from 
contact  with  the  standing  car?  He  himself 
says  that  Mahoney,  who  was  directing  the 
movement  of  the  .car,  and  was  experienced, 
told  him  to  stand,  bat  he  says,  "Of  course, 
I  didn't  stand,  I  got  in  the  step  and  kneeled 
down  on  the  step."  He  put  his  knee  in  the 
8t^,  he  says.  He  thus  disobeyed  orders  to 
take  a  place  of  safety  and  chose  a  danger- 
ous one. 

Another  complaint  is  that  the  brake  on  this 
car  was  unsafe.  He  knew  this  if  it  was  a 
fact,  because  Mahoney  swears  that  when  they 
came  to  move  this  third  car  Mahoney  told 
Weeks  that  the  brakes  were  defective  "and 
for  him  to  be  careful* with  his  chucks;  that 
we  would  try  to  drop  that  car  to  show  that 
we  weren't  afraid  to  handle  it"  Thus  t>oth 
Weeks  and  Mahoney  took  that  risk  In  the 
face  of  this  danger.  It  is  suggested  tliat 
the  brake  broke.  Mahoney  does  not  say  so. 
Weeks  does  not  say  so.  Mahoney  says,  "So 
when  we  got  it  loaded  and  started  It  down 
away  from  the  tipple  I  set  the  brake  as  tight 
as  I  could,  and  I  found  it  was  gaining  speed, 
and  I  yelled  to  him  to  check  it  and  kept  on 
calling  to  him."  Nowhere  Is  there  positive 
proof  that  the  hrake  or  brake  chain  broke. 
There  Is  no  proof  of  this  material  fact  More- 
over, Weeks  says  that  Mahoney  exclaimed  to 
him  that  the  brake  was  broken,  and  that  this 


was  20  steps  belV>re  reaching  the  standing 
car.  Why  did  \Veeks  not  get  oft  or  staLd 
up  in  the  step  so  as  to  be  safe?  To  show  the 
great  negligence  of  Weeks,  he  said  he  had  no 
occasion  to  look  out  for  that  standing  car  or 
to  see  it  Why  not?  He  could  not  help  see- 
ing U,  and  It  was  his  highest  duty.  If  it  was 
close,  to  watch  it,  and  not  to  project  his  legs 
out  so  as  to  strike  it  So  Weeks  has  shown 
great  negligence  contributing  to  his  Injury. 

As  an  Instruction  to  find  for  the  defendants 
was  refused,  I  would  sustain  it  and  give  judg- 
ment for  defendants.  Ketterman  v.  Railroad, 
48  W.  Va.  606,  87  8.  B.  68S:  Cobb  v.  Glenn, 
57  W.  Va.  49,  49  S.  B.  1005,  110  Am.  St  Rep. 
734.  But  three  of  the  five  members  of  the 
court  hold  that  as  the  evidence  of  Weeks  him- 
self and  of  other  evidence  adduced  by  him 
fixes  upon  him  contributory  negligence,  it  fair- 
ly and  clearly  appears  that  no  different  case 
such  as  to  call  for  recovery  can  be  made  on 
a  new  trial ;  that  to  do  so  Weeks  would  have 
to  recall  and  deny  that  evidence.  We  do  not 
think  a  refusal  of  a  new  trial  would  do  in- 
justice. We  think  this  holding  is  not  con- 
trary to  the  principle  of  Soward  v.  Car  Com- 
pany. 66  W.  Va.  266,  68  8.  E.  329,  or  cases 
there  cited,  or  Hoylman  v.  Railroad,  65  W. 
Va.  264,  64  8.  B.  536,  22  U  R.  A.  (N.  S.)  741. 
It  ends  litigation  after  a  full,  fair  trial.  We 
think  the  rule  as  put  in  those  cases  war- 
rants us. 

Therefore  we  reverse  the  Judgment,  set 
aside  the  verdict  and  render  Judgment  that 
the  plaintiff  take  nothing  by  his  suit 

ROBINSON,  P.  It  was  for  the  Jury  to 
say,  in  consideration  of  the  conflict  of  evi- 
dence on  the  point,  whether  or  not  Weeks 
was  employed. 

The  testimony  convicts  Weeks  of  contribu- 
tory negligence,  and  the  court  should  have 
directed  a  verdict  for  the  defendants,  as  re- 
quested. Only  this  part  of  the  decision  meets 
my  approval. 

The  judgment  should  be  reversed,  the  ver- 
dict set  aside  and  a  new  trial  awarded.  Re- 
cently, in  Soward  v.  American  Car  &  Foundry 
Co.,  66  W.  Va.  266,  68  S.  B.  329,  after  the 
fullest  discussion  and  consideration,  we  held 
such  course  proper  in  cases  of  the  character 
of  this  one,  and  standing  as  It  does.  Why 
reverse  ourselves  so  soon? 

POFPBn^BARGER,  J.  (dlqsenting  in  part). 
I  am  unable  to  concur  in  so  much  of  the 
order,  entered  here,  as  refuses  a  new  trial 
and  renders  Judgment  for  the  defendant. 
The  general  principle  for  which  I  contended 
in  Ruffner  Bros.  v.  Dutchess  Ins.  Co.,  59  W. 
Va.  432,  53  S.  B.  943,  115  Am.  St  Rep.  924, 
after  a  period  of  uncertainty,  was  finally 
adopts  and  agreed  upon  by  a  majority  of 
the  court  in  Soward  v.  American  Car  Co.,  66 
W.  Va.  266,  68  S.  B.  329,  and  I  supposed  it  was 
not  to  be  reopened  or  disturbed.  The  course, 
indicated  In  the  Ruffner  Bros.  Oase^  had  been 
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followed  In  Knykendall  t.  Flsner,  61  W.  Va. 
87,  56  S.  E.  48,  8  L.  R.  A.  (N.  S.)  94,  aud  Iloyl- 
man  ▼.  Railroad  Co.,  65  W.  Va.  264,  64  S.  E. 
536,  22  L.  R.  A.  (N.  S.)  741,  cases  turning  al- 
togetber  upon  oral  testimony,  such  as  we 
have  In  this  case,  and  tbe  evidence  In  which 
was  Jnst  as  unlikely  ever  to  be  changed  as 
the  evidence  here.  The  Fisher  and  Hoyl- 
man  Cases,  on  the  theory  of  interpretation, 
virtually  overruled  the  majority  view,  ap- 
plied in  the  RutTner  Bros.  Case  and  tbe 
decision  in  Anderson  t.  Tug  River  O.  &  C. 
Co.,  59  W.  Va.  301.  63  S.  E.  713.  In  the 
Iloylman  Case,  the  attention  of  the  court 
went  directly  to  the  question,  and  the  prin- 
ciple contended  for  in  tbe  Ruffner  Bros.  Case 
was  fully  and  deliberately  adopted  and  ap- 
plied. In  point  3  of  the  syllabus,  we  said: 
"The  circuit  court,  if  asked  (In  a  case  In 
which  the  evidence  will  riot  sustain  a  ver- 
dict), should  direct  a  verdict  for  tbe  defend- 
ant, and  if  it  refuses,  the  appellate  court  will 
reverse  the  Judgment  and  verdict,  and  re- 
mand the  caser  for  a  new  trial,  t*nte««  this 
court  can  see  clearlu  that  the  plaintiff  can- 
not make  a  better  case  upon  another  trial." 
This  was  reaffirmed  and  applied  In  the  So- 
ward  Case. '  The  present  case  cannot  be 
distinguished  from  these  two  on  the  theory 
of  a  difference  in  the  character  of  the  evi- 
dence. It  was  oral  in  all  three.  The  same 
evidence  on  a  new  trial  would  bring  a  like 
result  No  verdict  could  stand  on  It  But 
how  can  anybody  see  that  the  evidence  will 
not  be  different  stronger,  and  better  on  the 
new  trial?  It  has  been  suggested  that  to 
make  it  so,  tbe  witnesses  would  have  to  alter 
their  testimony  and  so  lay  themselves  open 
to  contradiction:  but  If  they  did,  on  what 
principle  could  their  altered  evidence  be  ex- 
cluded? The  question  of  veracity  is  for  the 
Jury  always,  and  is  certainly  not  one  for  the 
conrt  and  most  assuredly  not  one  for  antici- 
pation and  decision  wltbont  hearing  by  tbe 
court  I  do  not  see  how  anybody  can  say 
that  a  witness  cannot  change  his  testimony, 
under  any  circumstances,  without  committing 
perjury.  Memory  is  treacherous  with  the 
best  of  us.  A  witness,  changing  bis  testi- 
mony, might  be  sustained  in  it  by  an  explana- 
tion, showing  his  former  statements  were 
erroneous,  not  willfully  false,  and  by  the  tes- 
timony of  additional  witnesses,  satisfying  a 
Jury  beyond  the  shadow  of  doubt  that  the 
altered  statement  is  the  true  one.  How  can 
we  say  this  woifld  not  happen  in  this  or  any 
other  similar  case  on  a  new  trial?  How  can 
we  clearly  see  that  It  would  not?  Nor  can  I 
see  that  it  makes  any  difference  that  the 
testimony  of  the  plaintiff  himself  would  have 
to  be  different  on  tbe  new  trial.  His  testi- 
mony stands  on  about  the  same  footing  as 
that  of  other  witnesses.  Thus,  it  seems  to 
me  that  to  say  we  can  see  that  no  better 
showing  can  be  made  on  a  new  trial,  in  such 
a  case  as  this,  is  a  mere  bald  assumption  of 


something  the  court  cannot  know.  And,  to 
my  mind,  this  rule  of  practice  is  gravely 
dangerous  to  the  rights  of  litigants.  Suppose 
it  should  destroy  one  good  case  out  of  a  hun- 
dred. It  is  better  that  99  guilty  men  should 
escape  than  that  one  Innocent  man  should  suf- 
fer; but,  under  the  old-settled  practice  for 
which  I  contend,  nobody  could  be  hurt  No 
unjust  verdict  could  be  sustained,  and  yet  no 
good  case  could  be  destroyed.  By  the  new 
rule,  it  is  possible  for  any  number  of  Instances 
of  injustice  to  result  without  any  waiver  of 
right  by  the  injured  party,  as  in  the  case  of 
a  Joinder  In  a  demurrer  to  evidence. 

Moreover,  this  drastic  and  dangerous  prac- 
tice finds  no  Justification  in  the  supposed 
policy  or  expediency  of  bringing  litigation 
to  a  close,  as  a  means  of  saving  the  time 
and  expense  of  courts  and  juries,  or  shield- 
ing the  defendant  from  annoyance.  There 
is  no  recorded  instance  of  a  new  trial,  actu- 
ally had,  on  the  insufficient  evidence  used  in 
a  former  trial,  and  nothing  more.  A  plain- 
tiff In  that  situation  never  takes  or  claims 
the  time  of  the  court  or  a  Jury  In  a  new  triaL 
Seeing  for  himself  that  he  can  make  no  bet- 
ter case,  he  never  avails  himself  of  his  right 
to  tbe  new  trial.  Hence  the  benefit  to  b« 
conferred  by  this  radical  departure  is  purely 
imaginary.  It  can  help  nobody,  and  may  ut- 
terly ruin  some  litigants. 


(68  w.  Va.  Its) 
CLBMANS,  Sheriff,  t.  BOARD  OF  EDUCA- 
TION  OF    INDEPENDENT    SOHOOIi 
DIST.  OF  WHEJEa^ING  et  al.t 

(Supreme  Oourt  of  Api>eal8  of  West  Viiginla. 
Nov.  29,  I&IO.) 

(ByUahus  (y  the  Oourt.) 

L  Schools  and  Scnooi.  Disteicts  (|  106*)— 
.  Statutes  ({  96*)— Sohooi.  Taxes— (3OU.K0* 

TioN— Special  Laws. 

The  treasurer  of  the  city  of  Wheeling  is, ' 
under  existing  laws,  the  collector  of  school  mon- 
ies in  the  independent  schooi  district  of  Wheel- 
ing. 

[Ed.  Note.— For  other  cases,  see  Scbools  and 
School  Districts,  Dec.  Dig.  I  106;*  Statutes, 
Dec.  Dig.  i  9a  •] 

2.  Statutes  ({  159*)-^txpBAi.  bt  Ixplio4- 

TION. 

Repeal  of  a  statute  by  implication  is  not 
favored.  It  is  never  admitted  when  the  former 
act  can  stand  with  the  new  one.  It  will  not 
be  admitted  unless  there  is  irreconcilable  con- 
flict l>etween  the  two  statutes. 

[BH.  Note.— For  other  cases,  see  Statutes, 
Out  Dig.  !{  228,  229;  Dec.  Dig.  |  159.*] 

3.  Stattjtes    (I    162*)— School   Taxes— Ool- 
LECTION- Statutobt  Pbovisiomb. 

A  statute  treating  a  subject  in  a  general 
manner,  and  not  expressly  contradicting  a  prior 
81>ecial  act  in  relation  to  a  detail  of  that  subject, 
shall  not  be  considered  as  intended  to  affect  tbe 
more  particular  previous  provision,  unless  it  is 
absolutely    necessary    to    give    the    latter    act 
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ancb  construction  in  order  that  its  vords  may 
liave  any  meaning  at  all. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  a  235-237 ;   Dec.  Dig.  {  162.*] 

Miller,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Ohio  County. 

BUI  by  WllliBm  M.  GlemanB,  Sheriff  of 
Ohio  Oonnty,  against  the  Board  of  Education 
of  the  Independent  School  District  of  Wheel- 
ing and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    AfQrmed. 

a  W.  Dillon,  J.  B.  Handlan,  and  T.  O. 
Townsend,  for  appellant  Henry  M.  RusseU 
and  Alfreid  GaldTrell,  for  appellees. 

HOBINSON,  P.  We  must  decide  whether 
the  treasurer  of  the  city  of  Wheeling  or  the 
sheriff  of  Ohio  county  is  the  legal  collector 
and  custodian  of  school  monies  within  the 
independent  school  district  of  Wbeeliug. 

A  special  act  of  the  Legislature,  passed  in 
1872  (Laws  1872,  c.  11),  provided  that  the 
city  of  Wheeling  should  constitute  an  Inde- 
pendent school  district,  and  prescribed  many 
things  in  relation  thereto:  among  them, 
that  the  taxes  levied  for  school  purposes 
"shall  be  collected  and  disbursed  by  the  same 
officer  by  whom  the  city  levies  are  collected." 
This  act  was  amended  in  1875  (Laws  1875, 
C  115),  in  1882  (Laws  1882,  c  16),  and  in 
1901  (Laws  1901,  c.  130),  but  the  original  pro< 
▼islon  naming  the  collecting  and  disbursing 
officer  of  school  levies  has  been  held  Intact 
and  remains  in  the  law  at  the  present  time. 
In  the  re-enactment  of  1901,  it  reads  exactly 
as  It  did  in  the  first  Instance. 

The  constitutionality  of  this  special  pro- 
vision has  been  questioned  in  the  argument 
We  hold  that  it  was  within  the  power  of  the 
Legislature  to  provide  that  the  school  taxes 
of  the  district  should  be  collected  and  dis- 
bursed by  the  city  officer.  The  provision  is 
not  violative  of  the  constitutional  Inhibition 
against  special  laws;  nor  is  the  provision  in 
conflict  with  the  Constitution  wherein  that 
Instrument  provides  that  all  school  levies 
shall  be  collected'  by  the  sheritC,  or  other  col- 
lector. It  Is  certainly  in  Accord  with  the 
last  named  constitutional  mandate. 

The  real  question  to  be  considered  is:  Has 
the  provision  of  the  special  law  applicable  to 
Wheeling,  in  regard  to  the  collector,  been  im- 
pliedly repealed  by  the  re-enactment  of  the 
general  school  law  of  the  state  by  the  Legis- 
lature of  19087    Laws  1908,  c.  27. 

The  special  act  originally  contained  an- 
other provision,  which  remains  in  it  to-day. 
As  it  appears  in  the  re-enactment  of  1901,  it 
reads:  "The  provisions  of  the  general  school 
law  of  the  state,  not  included  in  this  act, 
shall  not  be  regarded  as  applicable  to  the 
district  of  Wheeling  and  all  laws  and  acts 
heretofore  existing  which  are  in  any  manner 
Inconsistent  with  the  provisions  of  this  act 
shall  be  void  within  said  district"     Laws 


1901,  c.  139,  {29.  So  we  see  clearly  that  at 
least  until  the  general  school  law  was  re- 
enacted  in  1908,  it  was  particularly  provided 
that  the  same  should  have  no  force  in  Wheel- 
ing. And  until  the  re-enactment  of  1908,  the 
general  law  expressly  excited  Wheeling 
from  its  provisions.  Code  1906,  c.  45,  {  75. 
Thus  it  appears  that  the  special  and  the  gen> 
eral  law  were  independent  of  each  other. 
The  one  stood  uncontrolled  by  the  other. 
That  the  two  laws  were  so  until  1908  cannot 
be  doubted.  Now,  did  the  re-enactment  of 
the  general  law  in  that  year  work  a  change 
in  this  particular?  If  so,  how  was  that 
change  effected? 

It  is  submitted  that  the  new  general  law 
In  many  particulars  applies  to  Independent 
school  districts.  That  may  be  true.  The 
pertinent  question  with  which  we  are  deal- 
ing is:  Does  this  general  law  repeal  the 
provision  of  the  prior  special  act  that  names 
the  collector  of  school  monies?  We  need  not 
inquire  'vrhether  it  repeals  some  other  pro- 
vision of  the  special  act  oi  how  it  affects 
that  act  generally.  And  the  fact  that  the 
new  general  law  applies  in  some  particulars 
to  Independent  districts  cannot  be  controll- 
ing, unless  that  new  general  law  directly 
applies  to  the  provision  of  the  special  act  in 
relation  to  the  collecting  officer  of  Wheeling 
so  as  to  repeal  that  provision. 

Great  reliance  is  laid  on  the  provision  of 
the  new  general  law  wliich  says:  "The  sher- 
iff of  the  county  shall  receive,  collect  and 
disburse  all  school  money  for  the  county  and 
several  districts  and  independent  districts 
therein."  But  this  enactment  does  not  re- 
peal the  Wheeling  law.  It  is  no  more  than  a 
general  provision  for  collecting  and  disburs- 
ing. It  does  not  say  that  Wheeling  shall  not 
have  a  different  officer.  It  does  not  affirm 
that  the  sheriff  of  every  county  shall  receive, 
collect  and  disburse  all  school  money.  There 
Is  nothing  In  the  language  to  exclude  an  ex- 
ception to  the  general  rule  stated.  This  en- 
actment is  merely  a  general  rule  that  can 
stand  with  the  exception  made  by  the  Wheel- 
ing law  and  still  serve  its  evident  purpose 
In  applying  generally. 

Then  we  are  told  that  the  section  of  the 
general  law  which  excepted  Wheeling  there- 
from was  omitted  in  the  re-enactment  of 
1908,  and  that  the  wiping  out  of  that  excep- 
tion shows  a  purpose  to  include  Wheeling. 
But  without  that  section  in  the  old  general 
law.  Wheeling  was  expressly  excepted  by  a 
provision  of  the  special  act  as  we  have 
shown.  In  the  old  general  law  this  section 
served  no  purpose — it  was  wholly  unneces- 
sary. How  do  we  know  that  it  was  not 
omitted  because  the  revisors  recognized  Its 
uselessnesB?  They  knew  that  the  Wheeling 
special  act  expressly  stated  that  the  general 
law  should  not  apply  In  that  city.  And  they 
knew  that  this  provision  in  the  special  act 
which  made  the  general  law  not  to  apply  in 
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that  city,  was  a  subsequent  one  In  Its  rela- 
tion to  the  ^neral  law  and  therefore  effectu- 
al upon  it  Did  they  mean  to  repeal  that 
provision  of  the  Wheeling  act  simply  by 
omitting  this  part  of  the  old  general  law? 
Did  they  not  know  that  the  mere  omission 
of  the  section  did  not  affect  the  express 
terms  of  the  Wheeling  act?  Law-makers  are 
certainly  presumed  to  know  the  existing 
laws.  Must  we  not  give  them  credit  for  an 
intelligence  that  would  have  made  them  ex- 
pressly refer  to  the  Wheeling  act  wherein  it 
said  the  general  law  should  not  apply  In  that 
city  if  they  had  meant  to  repeal  it  in  that 
particular?  Taking  the  point  all  in  all,  we 
cannot  say  that  the  mere  omission  of  the 
section  even  shows  intention  to  repeal. 

The  argument  is  made  that  the  general 
law  shows  that  it  was  intended  to  establish 
uniformity  as  to  school  matters.  The  title  of 
the  act  does  not  so  declare.  By  the  title  the 
act  purports  only  to  be  an  amendment  of  the 
general  school  law.  But  even  if  we  can  see 
in  the  law  as  a  whole  a  desire  for  uniform- 
ity, we  cannot  get  away  from  the  fact  that 
the  reTlsion  does  not  expressly  exclude  the 
exception  that  already  existed  as  to  Wheel- 
ing in  relation  to  the  collecting  officer.  1 
Lewis*  Sutherland  on  Statutory  Construc- 
Uon,  !  274. 

Some  other  incidental  changes  made  in  the 
revisal  of  the  general  school  law  in  1908  are 
cited  as  showing  an  intention  to  make  it  nni- 
formly  apply  throughout  the  state.  But  the 
changes  made  in  that  revisal  are  not  of  suf- 
ficient consideration  to  point  to  a  manifest 
intention  to  repeal  the  provision  of  the  spe- 
cial act  in  relation  to  the  collecting  officer. 
The  implication  that  those  changes  afford  is 
not  sufficiently  direct  and  positive  to  work 
a  repeal  of  the  particular  provision  in  the 
Wheeling  law.  The  mere  implication  arising 
from  these  changes  does  not  directly  point  to 
an  intention  to  repeal  that  particular  provi- 
sion. That  implication  is  Indeed  remote  in 
relation  to  its  bearing  on  the  special  clause 
in  question.  It  does  not  expressly  and  irrec- 
oncilably contradict  the  original  act  in  re- 
lation to  the  officer  of  collection. 

Repeal  by  implication  is  not  favored.  It 
is  never  admitted  where  the  former  act  can 
stand  with  the  new  act  It  will  not  be  ad- 
mitted unless  there  is  irreconcilable  conflict 
between  the  two  statutes.  And  these  rules 
especially  apply,  where,  as  in  the  case  at 
hand,  the  prior  law  is  a  special  act  relating 
to  a  particular  case  or  subject,  and  the  sub- 
sequent law  Is  general  in  its  opwation.  In 
such  case,  the  general  law  will  not  be  under- 
stood to  repeal  the  special,  unless  the  pro- 
visions of  the  general  are  manifestly  incon- 
sistent with  those  of  the  speciaL    The  au- 


thorities are  practically  unanimous  in  up- 
holding these  principles.  The  whole  matter 
is  tersely  stated  in  our  own  cases:  "A  stat- 
ute general  in  its  terms  and  without  n^a- 
tive  words  will  not  be  construed  to  repeal  by 
implication  the  particular  provisions  of  a 
former  statute  which  are  special  in  their  ap- 
plication to  a  particular  case  or  class  of  cas- 
es, unless  the  repugnancy  is  so  glaring  and 
irreconcilable  as  to  indicate  the  legislative 
intent  to  repeal."  Sturm  v.  Fleming,  31  W. 
Va.  701,  8  S.  B.  263;  Railway  Co.  v.  Hoard. 
16  W.  Va.  270.  An  eminent  text- writer  says: 
"The  reason  and  philosophy  of  the  rule  is, 
that  when  the  mind  of  the  legislator  has 
been  turned  to  the  details  of  a  subject,  and 
he  has  acted  upon  it  a  subsequent  statute 
in  general  terms,  or  treating  the  subject  in 
a  general  manner,  and  not  expressly  contra- 
dicting the  original  act  shall  not  be  consid- 
ered as  intended  to  affect  the  more  particular 
or  positive  previous  provisions,  unless  it  is 
absolutely  necessary  to  give  the  later  act 
such  a  construction,  In  order  that  its  words 
shall  have  any  meaning  at  all."  Sedgwick 
on  Interpretation  &  Construction  (2d  Ed.)  p. 
98.  When  we  apply  these  principles  to  the 
case  before  us.  It  falls  far  short  of  one  in 
which  a  repeal  by  implication  will  prevail. 
The  repugnance  between  the  two  acts  is  not 
"so  glaring  and  irreconcilable"  as  to  indi- 
cate a  legislative  Intent  to  repeal.  The  two 
laws  can  well  operate  together.  The  one 
does  not  deprive  the  other  of  its  efficacy  and 
render  its  provisions  nugatory.  The  sheriff 
may  as  a  general  thing  throughout  the  state 
be  the  collecting  officer  of  school  monies,  and. 
the  treasurer  of  Wheeling  be  such  officer  in 
that  special  instance.  There  Is  nothing  In 
the  general  law  that  negatives  such  an  ar- 
rangement • 

The  later  general  law  has  a  final  clause 
expressly  repealing  all  acts  and  parts  of  acts 
inconsistent  with  the  chapter  in  which  it  is 
contained.  E^ven  such  general  repealing 
clause  cannot  abrogate  the  special  provision 
unless  there  is  real  inconsistency.  1  Lewis' 
Sutherland  Statutory  Construction,  {  256. 
The  inconsistency  must  be  actual  and  de- 
structive. It  must  not  be  simply  a  difference. 
For  it  to  prevail,  it  must  be  of  the  character 
to  cause  the  former  special  provision  to  lose 
all  force.  In  relation  to  the  special  provision 
in  question  there  is  no  such  Inconsistency  be- 
tween it  and  the  later  general  law.  That 
law  exhibits  no  glaring  Implication  showing 
an  intention  to  make  it  Inconsistent  with  the 
prior  provision;  and  certainly  there  are  no 
direct  words  to  the  effect 

The  order  of  the  circuit  court  is  afBrmed. 

MILLiBR,  J,,  dlssentg. 


Digitized  by 


Google 


W.  Va.) 


FOWLER  T.  NORFOLK  &  W.  RY.  00. 


811 


(«  w.  Va.  nn 

FOWLER  et  aL  t.  NORFOLK  &  W.  RT.  00. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Not.  29,  1910.) 

C/SvIiabM  by  the  CourtJ 

1.  Highways  (I  155*)— Obstbuotioh  —  Right 

OF  INDIVIDUAI.  TO   SDK. 

An  action  for  damages  for  obstructing  a 
tiighway  cannot  be  maintained  by  a  citizen,  un- 
less he  shows  injury  to  himself  or  his  property, 
peculiar  and  apecisJ  in  the  sense  that  it  is  dif- 
ferent in  nature  or  kind  from  that  which  re- 
sults to  the  public  generally  from  the  obstruc- 
tion. 

[E:d.   Note.— For  other  cases,  see   Highways, 
Cent.  Dig.  S§  432-136;  Dec.  Dig.  {  155.*] 

2.  Highways  (S  155*)^Obstbuotioh— Right 

or  INDIVIODAL  TO   SUX. 

A  property  owner  has  no  right  of  action 
against  a  railway  company  for  destruction  of  a 
street  crossing  in  consequence  of  which  his  prop- 
erty suffers  injury  of  the  same  nature  or  kind 
as  that   which    resulta   therefrom   to  all   other 

Eroperty.  owners  affected  thereby,  even  though  it 
e  greater  in  degree. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent  Dig.  i§  432-436;  Dec  Dig.  {  155.*] 

3.  Eminent  Domain  (J  100*)— Obstbuction  or 
Highway— Ebection  or  Ovebhbad  Foot- 
bridge—Liabiuit  FOB  Injubt  to  Abut- 
ting Land. 

A  footbridge  or  passageway  over  a  railroad, 
erected  by  the  company  owning  the  railroad  at 
the  instance  of  a  city  council,  by  way  of  partial 
restoration  of  a  grade  crossing  which  the  rail- 
road company  has  destroyed,  is  an  improvement 
made  by  the  railroad  company,  under  a  duty  en- 
joined upon  it  by  the  sixth  clause  of  section  50 
of  chapter  54  of  the  Code  of  1906;  and,  for 
damages  occasioned  to  the  property  of  an  abut- 
ting landowner  by  the  erection  and  mainte- 
nance of  such  structure,  the  railroad  company  is 
liable. 

[Ed.  Note.— For  other  cases,  aee  Eminent  Do- 
main, Dec  Dig.  I  100.*] 

4.  Eminent  Domain  ({  285»>— Obstboction 
OK  Streets — Liabiutt  to  Abutting  Land- 
owners. 

Under  such  circumstances,  there  is  no  lia-' 
bility  upon  the  city  for  injury  to  abutting  land. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Dec  Dig.  §  285.*] 

6.  Eminent  Domain  (§  100*)  —  Obstbuction 
OF  Highway— Permanent  Injury. 

In  such  case,  the  injury  is  permanent  in 
its  nature,  and  permanent  damages  are  recov- 
erable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  100.*] 

6.  Eminent  Domain  (|  100*)— Obstruction 
OF  Highway- Rights  of  Abutting  Pbop- 
ERlY  Owners. 

In  such  case,  it  is  immaterial  that  the  own- 
er of  abutting  land  has  no  title  to  the  fee  in 
the  street  on  which  such  structure .  is  erected 
and  maintained.  The  right  of  action  is  given 
by  section  9  of  article  3  of  the  Constitution  of 
this  state  (Code  1906.  p.  I),  inhibiting  the  tak- 
ing or  damaging  of  private  property  for  public 
use,  without  just  compensation. 

[E^.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Dec  Dig.  i  10O.»l 

7.  Eminent  Domain  (J  145*)  — Publio  Im- 
pbovements— Damages. 

In  an  action  for  damages  to  property,  occa- 
sioned by  a  public  improvement,  it  is  error  to 
refuse  to  instruct  the  jury  to  set  off,  against 


the  damages,  the  value  of  peculiar  benefits  inur- 
ing to  the  property  from  the  construction  of  the 
improvement. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  §{  378-^388 ;  Dec.  Dig.  |  145.*] 

Brannon  and  Williams,  JJ.,  dissenting  in  part. 

Blrror  from  Circuit  Court,  Mercer  County. 

Action  by  William  El  Fowler  and  others 
against  the  Norfolk  &  Western  Railway 
Company  and  others.  From  the  Judgment, 
both  parties  bring  error.  Reversed  and  re- 
manded. 

Sanders  &  Crockett,  for  plaintllT  Fowler 
and  others.  D.  E.  French,  for  defendant 
City  of  Bluefleld.  A-  W.  Reynolds,  for  de- 
fendant Norfolk  &  W.  Ry.  Co. 

POFFENBARGER,  J.  For  Injury  to  the 
property  of  WUllam  B.  Fowler  and  others, 
a  certain  lot  in  the  dty  of  Bluefleld,  occa- 
sioned by  the  destruction  of  a  public  street 
crossing  and  the  erection  of  an  overhead 
bridge  or  passageway  for  pedestrians,  across 
the  tracks  of  the  Norfolk  &  Western  Railway 
Company,  a  Judgment  was  rendered  against 
said  company  for  the  sum  ot  $5,000.  The 
city  of  Bluefleld,  having  the  supervision  and 
control  of  said  street,  was  Joined  as  a  de- 
fendant in  the  action,  upon  the  theory  of 
liability  to  the  plaintiffs  for  the  injury  afore- 
said by  reason  of  Its  having  permitted  or  au- 
thorized the  destruction  of  said  crossing  and 
the  erection  of  said  bridge  or  passageway, 
a  portion  of  'vthich  extends  along  the  front 
of  the  lot  aforesaid.  The  Jury  found  In  tn- 
Tor  of  the  plaintiffs  against  the  Norfolk  & 
Western  Railway  Company.  On  the  issue 
Joined  between  the  plalntiflTs  and  the  city, 
there  was  a  rerdict  for  the  latter,  under  an 
instruction  by  the  court.  The  railway  com- 
pany having  obtained  a  writ  of  error  to  the 
Judgment,  the  plaintiffs  also  sued  out  one  In 
which  they  complain  of  the  verdict  and 
Judgment  in  favor  of  the  city. 

The  Norfolk  &  Western  Railway  seems  to 
have  been  built  before  the  city  of  Bluefleld 
was  laid  out  At  the  time  of  its  construc- 
tion, it  crossed  what  is  said  to  have  been 
a  county  road  at  the  point  at  which  the 
crossing  was  destroyed  and  the  bridge  erect- 
ed. As  to  whether  there  was  a  county  road 
there,  and,  if  so,  whether  it  had  been  aban- 
doned or  discontinued,  there  is  some  contro- 
versy, but  the  evidence  is  probably  sufficient 
to  sustain  a  finding  in  favor  of  the  plaintiffs 
on  that  question.  The  city  of  Bluefleld, 
building  and  developing  on  both  sides  of  the 
railroad,  extended  its  limits  beyond  this 
point  South  of  the  railroad  there  is  a  street 
known  as  Bluefleld  avenue.  About  two- 
thirds  of  the  population  of  the  city  is  found 
on  that  side  and  the  residue  on  the  northern 
side.  Including  the  one  in  question,  there 
were  three  public  crossings  for  the  accommo- 
dation of  travel  and  transportation  between 
the  two  sections  of  the  city.    The  crossing 
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.In  qupstlon  Is  known  aB  Allen  street  cross- 
ing. Said  street  runs  northward  from  the 
railroad.  As  a  means  of  making  this  cross- 
ing available  for  travel  from  the  northern 
section  to  Bluefleld  avenue,  a  main  thorough- 
fare in  the  southern  section,  the  city  pur- 
chased, from  one  Karr,  a  lot  adjoining  the 
railway  right  of  way  on  the  -south  and 
opened,  through  it,  what  is  known  as  Thom- 
as street,  or  the  southern  extension  of  Allen 
street  The  theory  of  the  railway  company 
Is  that  there  never  was  a  public  crossing  at 
this  point,  or.  If  there  was,  that  It  had  been 
discontinued  long  before  the  opening  of  Thom- 
as street  They  say  the  city  never  did  ac- 
quire any  right  of  way  across  the  railroad, 
though  it  did  have  a  public  street  extend- 
ing northward  from  the  railway  and  another 
extending  southward  from  it  On  the  other 
hand,  the  plaintiffs  contend  that  there  was 
an  old  public  road  across  which  the  railway 
was  built  at  this  point  and  which  was  nev- 
er discontinued,  so  that  the  city  has  a  put>- 
lic  highway  over  and  upon  the  railway  right 
of  way,  as  well  as  beyond  it  in  both  direc- 
tions. This  crossing  is  on  a  sort  of  hillside, 
sloping  from  north  to  south.  About  two 
years  before  the  building  of  the  footbridge, 
the  railway  company,  needing  more  tracks, 
widened  its  roadbed  and  cut  back  into  the 
hill  so  as  to  completely  destroy  the  grade 
crossing.  It  left  an  embankment  on  the 
north  side  about  20  feet  high.  This  was 
done  without  any  authority  or  permission 
from  the  city,  disclosed  by  the  evidence  In 
the  record.  In  response  to  a  protest  and 
remonstrance  on  the  part  of  citizens,  the 
city  authorities  concluded  to  require  the 
railway  company  to  construct  an  overhead 
footbridge,  by  way  of  partial  relief  from 
the  public  Inconvenience.  An  order  was 
made,  requiring  the  railway  company  to 
construct  such  a  bridge.  Later,  a  representa- 
tive of  the  railway  company  appeared  be- 
fore the  council  with  a  drawing  or  plan  of 
the  proposed  bridge  wljich  was  approved  and 
accepted.  This  order  was  amended  by  the 
board  of  supervisors  so  as  to  require  the 
railway  company  to  hold  the  city  harmless 
from  all  claims  to  damages  to  property 
'owners,  occasioned  by  the  construction  and 
maintenance  cA  the  bridge.  This  amendment 
was  concurred  in  by  the  council.  At  a  later 
meeting,  the  council  rescinded*  the  order  of 
concurrence  in  the  amendment,  made  by  the 
supervisors,  and  unconditionally  accepted  the 
plan  proposed  by  the  railway  company.  An 
'  order  was  also  passed  by  the  council,  author- 
izing the  street  conxmittee  to  build  a  wall 
along  the  right  of  way  of  the  railway  com- 
pany on  the  north  side,  to  prevent  the  bank 
from  caving  in,  and  to  place  a  substantial 
railing  along  the  line  of  the  street 

A  claim  of  contractual  liability  on  the 
part  of  the  railway  company  is  based  upon 
the  amendment  to  the  order  of  the  council, 
made,  by  the  board  of  supervisors  and  concur- 
red iia  by  the  council,  notwithstanding  the 


repeal  of  that  order  of  concurrence;  the 
contention  being  that  concurrence  In  the 
amendment  put  that  provision  into  effect 
and  bound  the  railway  company  to  indemni- 
fy and  save  harmless  the  city  from  all 
claims  for  damages.  It  Is  also  insisted  that 
the  city  never  discontinued  this  grade  ^>ross- 
ing  nor  authorized  the  destruction  thereof. 
Liability  on  the  part  of  the  railway  company 
is  also  asserted  nnd^r  the  statute  giving 
railway  companies  the  right  to  cross  or  oc- 
cupy public  highways,  on  condition  that 
they  do  not  destroy  or  impair  their  efficien- 
cy as  highways,  or.  In  case  they  do  tender 
them  impracticable  as  highways,  that  they 
build  new  roads  for  the  use  of  the  public  in 
lieu  thereof.  Finally,  It  is  insisted  that  tC 
the  occupation  of  this  crossing  and  the  de- 
struction thereof  was  wholly  unauthorized 
and  wrongful,  the  omission  to  restore  the 
highway  to  its  former,  condition,  or  make  It 
available  for  purposes  of  travel  and  trans- 
portation, amounts  to  a  nuisance  and  im- 
poses liability  upon  the  railway  company  (or 
injuries,  to  adjacent  property.  Practically 
the  same  legal  propositions  are  asserted  in 
respect  to  the  construction  and  malntenanos 
of  the  footbridge.. 

The  property  of  the  plaintiffs  consists  of  a 
lot  adjacent  to  the  railway  right  of  way 
on  the  south,  fronting  00  feet  thereon  and  OG 
feet  on  Thomas  street  or  the  southern  ex- 
tension of  Allen  street  The  footbridge  is 
not  built  on  this  lot,  but  on  Thomas  street  In 
front  of  it  and  extends  from  the  railway 
right  of  way  south  along  the  front  of  the 
lot  for  about  50  feeL  descending  in  the  form 
of  a  stairway  to  the  ground  at  that  point 
At  its  southern  end,  this  lot  fronts  about 
62  feet  on  Blnefleld  avenue.  The  west  front 
of  the  lot  does  not  extend  from  the  railway 
to  Bluefleld  avenue.  At  the  distance  of  00 
feet  from  the  railway  line,  the  boundary 
line  turns  east  for  a  distance  of  26  feet  and 
then  south  to  Bluefleld  avenue,  and  runs 
parallel  to  Thomas  street  In  the  corner  on 
the  southwest,  there  Is  a  lot,  26  feet  by  93 
feet  belonging  to  J.  W.  Ruff  and  others. 
The  plftlntlffs  claim  to  have  been  Injured 
by  the  destruction  of  means  of  access  to  their 
lot  and  also  by  the  maintenance  of  the  foot- 
bridge In  front  thereof. 

As  to  the  first  element  of  damages  claim- 
ed, the  loss  of  the  benefit  of  the  street  cross- 
ing, we  are  of  the  opinion  that  there  can  be 
no  recovery.  A  railroad  company,  occupying 
a  public  highway  with  Its  tracks,  owes  the 
duty  of  restoration,  imposed  by  the  sixth 
clause  of  section  50  of  chapter  54  of  the 
Code  of  1006,  to  the  public,  and,  ordinarily, 
the  discretion  of  the  public  tribunals,  ho  "lug 
the  control  of  highways,  is  not  subject  to 
control  by  private  individuals.  County  Court 
V.  Armstrong,  34  W.  Va.  326,  12  S.  E.  488; 
County  Court  v.  Boreman,  34  W.  Va.  87, 
11  S.  E.  747 ;  Armstrong  v.  County  Court,  54 
W.  Va.  502,  46  S,  E.  131.  The  railway  com- 
pany has  been  In  possession  for  man^  .years. 
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The  declaration  does  not  deny  Its  rightful 
occupancy  of  the  crossing.  The  charge  Is 
that,  being  In  the  occupancy  thereof,  which 
may  be  presumed  to  have  been  rightful, 
nothing  to  the  contrary  being  shown,  it  made 
alterations  In  the  crossing  by  which  the 
same  was  destroyed  and  rendered  Impassa- 
ble. Assuming  that  this  was  In  violation  of 
law,  by  reason  of  failure  to  comply  with  the 
statute,  requiring  restoration  of  the  crossing 
to  its  former  condition,  or  to  such  state  as 
not  necessarily  to  have  Impaired  Its  useful- 
ness, the  breach  or  failure  was  In  respect  to 
a  duty  which  the  railway  company  owed  to 
the  public.  It  may  have  subjected  the  rail- 
way company  to  crlmliul  liability  or  civil 
remedies  at  the  Instance  of  the  city.  Failure 
of  the  city  to  require  a  restoration  may  be 
taken  as  an  expression  of  its  consent  to  the 
alterations.  It  acted  upon  the  subject  of 
restoration.  It  demanded  a  partial  restora- 
tion, namely,  the  erection  of  a  footbridge, 
answering  the  needs  of  pedestrians,  but  whol- 
ly unsulted  to  the  requirements  of  travel  or 
transportation  by  vehicles.  As  It  saw  fit  to 
exercise  Its  sovereign  and  uncontrollable  dis- 
cretion In  reference  to  this  cro.ssIng  by  dis- 
continuing It,  there  could  be  no  liability  upon 
It  The  railway  company  was  already  In 
the  occupancy  of  it  and  the  alterations  in 
the  surface  of  the  land,  made  by  it,  consti- 
tuted no  invasion  of  the  property  rights  of  the 
plaintiffs.  Nothing  in  this  record  discloses 
any.  private  easement  in  them,  which  the 
railway  c<Mnpany  was  bound  to  respect  As- 
suming that  there  was  an  old  public  road  at 
that  place,  it  does  not  appear  that  the  plain- 
tiffs' property  abutted  thereon.  The  gen- 
eral course  of  that  road  was  parallel  with 
the  railroad  and  this  crossing  was  a  curve 
or  turn  thereof.  It  is  not  shown  that  the 
property  of  the  plaintiffs  abutted  thereon. 
The  northwest  corner  may  have  touched  it  as 
It  did  the  crossing,  as  It  was  afterwards  rec- 
ognized and  maintained  by  the  city  and  the 
railway  company.  That  crossing  only  has 
been  disturbed.  The  plaintiffs  still  have 
Thomas  street  in  front  of  their  property. 
The  only  detriment  inflicted  npon  them  is 
that  they  and  the  general  public  can  no 
longer  cross  the  railroad  with  vehicles. 
Their  property  is  affected  In  the  same  way 
In  which  the  property  of  other  people  In  that 
section  of  the  city  has  been  affected.  The 
inconvenience  is  just  the  same  in  their  case 
as  It  is  in  the  case  of  Buff,  whose  property 
adjoins  theirs  on  the  same  street  They 
have  no  street  along  the  railroad  right  of 
way  and  never  had.  The  only  injury  done 
to  their  property  is  the  denial  of  means  of 
crossing  the  railroad  at  grade.  That  same 
Injury  has  fallen  on  all  other  property  own- 
ers in  that  section  of  the  city,  as  well  as  up- 
on property  in  other  sections.  The  advan- 
tages of  that  crossing  to  them  might  be 
somewhat  greater  than  to  other  people  be- 
cause of  their  proximity  to  it  but  this  is  a 
difference  in  degree  only,  not  In  the  nature 


of  the  advantage,  nor  in  the  detriment  en- 
suing from  the  denial  or  loss  of  that  advan- 
tage. 

The  injury  resulting  to  a  citizen  from  the 
obstruction  of  a  highway,  even  though  wrong- 
ful and  unauthorized,  creates  no  right  of  ac- 
tion in  him,  unless  his  Injury  Is  peculiar  and 
special  In  the  sense  that  It  differs  In  kind  or 
character  from  that  which  results  to  the 
public  generally.  This  court  has  held  in 
Wees  V.  Railway  Co.,  54  W.  Va.  421,  46  S. 
B.  166,  and  Bridge  Co.  v.  Summers,  13  W. 
Va.  476,  that  to  maintain  an  injunction 
against  such  an  obstruction,  the  plaintiff 
must  show  injury  in  that  sense.  Though  it 
has  not  heen  decided  in  this  state,  other  au- 
thorities hold  that  such  peculiar  and  special 
Injury  is  necessary  to  the  maintenance  of 
an  action  for  damag^.  Railway  Co.  v. 
Thompson,  34  Fla.  346,  16  South.  282,  26 
li.  R.  A.  410;  Railway  Co.  v.  Rasnake,  90  Va. 
170,  17  S.  B.  879;  Dwenger  v.  Railway  Co., 
98  Ind.  153;  Railway  Co.  t.  Fuller,  63  Tex. 
467;  BlackweU  v.  Railway  Co.,  122  Mass.  1. 
'  The  court  refused  to  give  two  instruc- 
tions, declaring  nonliability  for  discontinu- 
ance of  the  grade  crossing,  one  of  which  was 
applicable  to  both  defendants  and  the  other 
to  the  railway  company  alone.  For  the  rea- 
sons stated,  this  action  of  the  court  was  er- 
roneous. 

As  to  the  construction  and  maintenance  of 
the  footbridge  or  stairway  leading  up  to  It, 
the  liability  of  the  railway  company  seems 
to  be  clear.  As  we  have  said,  the  statute  im- 
posed upon  it  the  duty  of  restoring  the  cross- 
ing to  its  former  condition  or  to  such  state 
as  not  unnecessarily  to  have  impaired  Its 
usefulness  and  to  keep  such  crossing  in  re- 
pair. Under  this  statute,  the  city  had  the 
right  to  compel  the  railway  company  to  con- 
struct the  footbridge,  and  it  did  so.  It  had 
never  given  any  permission  to  leave  the 
crossing  out  of  repair.  The  conditions  upon 
which  the  company  had  originally  constructed 
Its  road  across  the  highway  bad  not  been 
altered  or  changed.  Those  conditions  consti- 
tuted part  of  the  contract  between  It  and 
the  public  authorities,  and  it  could  be  com- 
pelled to  comply  with  them.  Town  of  Mason 
V.  Railroad  Co.,  61  W.  Va.  183,  41  S.  B.  418. 
The  occupancy  of  the  crossing  by  the  rail- 
way company  made  the  building  of  this 
footbridge  necessary  in  the  legal  sense  of  the 
term,  and  the  duty  to  build  It  was  imposed 
upon  the  railway  company  by  the  statute  in 
favor  of  the  public.  Legally  and  substan- 
tially, therefore,  it  is  a  part  of  the  railway 
improvement  rather  than  a  city  improve- 
ment This  view  is  expressed  and  enforced 
In  Jordan  v.  City  of  Benwood,  42  W.  Va* 
312,  26  S.  E.  266,  36  L.  R.  A.  619,  67  Am. 
St  Rep.  859.  In  that  case  private  property 
was  injured  by  the  occupancy  and  alteration 
of  a  public  street  by  a  railway  company,  un- 
der a  permit  from  the  city,  and  It  was  held 
that  there  could  be  no  recovery  from  the 
city  for  Injury  so  inflicted.    The  holding  is 
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expressed  In  point  7  of  the  syllabus  as  fol- 
lows: "Where  work  is  done  by  a  railroad 
company  In  a  street  of  a  city  under  author- 
ity from  the  city  to  occupy  the  street  for 
its  track,  the  city  is  not  liable  to  adjoining 
lot  owners  for  Injury  to  their  lots  from  such 
work,  but  they  must  look  to  the  company." 
Burkam  v.  Railroad  Co.,  122  Ind.  344,  23  N. 
E.  799,  fully  sustains  this  position,  declaring 
nonliability  on  the  part  of  the  city  and  lia- 
bility on  the  part  of  the  railroad  company. 
To  thfe  same  effect  see  Frith  v.  City  of  Du- 
buque, 45  Iowa,  406. 

As  the  stairway  and  footbridge  were  erect- 
ed, not  upon  the  plaintiffs'  property,  but  up- 
on the  street  in  front  of  the  same,  in  which 
the  plaintifTs  do  not  own  the  fee,  the  street 
having  been  formed  out  of  a  lot  purchased 
by  the  city  in  fee  from  other  persons,  where- 
fore the  case  cannot  be  brought  within  the 
principle  of  those  imposing  liability  for  bur- 
dening the  plaintiffs*  land  with  an  additional 
servitude,  it  Is  strongly  urged  that  there  is 
no  ground  upon  which  the  defendant  can  be 
held  liable  for  injury  to  the  plalntlfTs'  prop- 
erty by  reason  of  the  erection  and  mainte- 
nance of  the  same.  We  are  of  the  opinion, 
however,  that  that  clause  of  the  Constitution 
which  says  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
compensation  affords  an  amply  sufficient  ba- 
sis for  liability.  The  stairway  and  bridge' 
were  erected  for  public  purposes,  and,  in  the 
erection  thereof,  the  property  of  the  plain- 
tiffs has  been  injured  and  damaged.  The 
case  therefore  falls  clearly  within  the  terms 
of  this  constitutional  provision,  and  there 
are  numerous  precedents  justifying  the  view 
of  liability,  under  the  circumstances. 

The  amount  of  the  recovery  and  the  rul- 
ings of  the  court  as  to  the  measure  of  dam- 
ages have  produced  some  controversy  as  to 
the  character  of  the  damages  recoverable; 
It  being  contended,  in  the  brief  of  the  plain- 
tiff in  error,  that  this  Is  not  a  case  for  per- 
manent damages.  That  portion  of  the  lot, 
lying  adjacent  to  the  railroad,  is  vacant  and 
cannot  be  said  to  have  been  seriously  Injur- 
ed thus  far.  There  are  no  buildings  upon  It 
and  it  has  not  been  put  to  any  practical  use 
with  which  the  construction  and  mainte- 
nance of  the  footbridge  have  Interfered.  If, 
therefore,  the  rule  of  temporary  damages  Is 
applicable,  the  recovery  could  not  be  large, 
and  some  of  the  instructions,  embodying  the 
theory  of  permanent  damages,  were  erro- 
neous. As  the  stairway  is  Intended  to  stand 
In  lieu  of  the  grade  crossing  and  serve  the 
public  as  a  highway,  the  Injury  is  undoubt- 
edly permanent  in  Its  nature,  as  much  so  as 
that  which  results  from  the  establishment 
or  alteration  of  a  public  highway  or  the  con- 
struction and  operation  of  a  railway,  and 
the  damages  would  necessarily  be  of  the 
same  character.  That  the  damages  are  con- 
sidered permanent  in  the  similar  cases  to 
which  reference  is  here  made,  there  can  be 


no  doubt.  Stewart  v.  Railroad  Co.,  38  W. 
Va.  438,  18  S.  E.  604;  Blair  v.  aty  of 
Charleston,  43  W.  Va.  62,  26  S.  B.  341,  85 
L.  R.  A.  852,  64  Am.  St  Rep.  837;  Godbr 
V.  City  of  Bluefleld,  61  W,  Va.  604,  57  S.  B. 
45. 

This  conclusion  gives  a  negative  answer 
to  the  contention  that  the  supposed  differ- 
ence as  to  the  measure  of  damages,  between 
actions  against  the  city  and  the  railway  com- 
pany, assuming  liability  on  the  part  of  both, 
makes  a  case  of  misjoinder  of  parties  de- 
fendant The  measure  of  damages  would  be 
the  same  In  each  case,  if  both  were  liable. 

The  court  refused  to  Instruct  the  jury,  at 
the  instance  of  the  defendant,  that  they 
should  set  off,  against  damages  to  which  the 
plaintiffs  were  entitled,  any  peculiar  bene- 
fits. Inuring  to  the  plaintiffs  from  the  con- 
struction and  public  use  of  the  overhead 
footbridge,  but  not  Inuring  to  other  property 
owners  In  respect  to  their  property  In  the 
locality  not  similarly  situated.  It  is  said 
this  instruction  was  properly  refused  for 
two  reasons:  First,  because  the  destruction 
of  the  grade  crossing  and  erection  of  the~ 
footbridge  cannot  be  regarded  as  having  ben- 
efited the  property;  and,  second,  because  an 
Instruction  given  for  the  plaintiffs  correct- 
ly stated  the  rule,  respecting  the  measure  of 
damages.  Our  conclusion,  concerning  the 
right  of  action  against  the  railway  company 
on  account  of  the  destruction  of  the  grade 
crossing,  practically  disposes  of  the  first  rea- 
son assigned  for  the  propriety  of  the  rul- 
ing. For  the  purposes  in  this  case,  the  grade 
crossing  must  be  regarded  as  if  it  had  never 
been.  The  footbridge  is  a  public  Improve- 
ment adjacent  to  the  property  of  the  plain- 
tiff. As  the  grade  crossing  has  ceased  to  be, 
the  footbridge  is  to  be  considered  as  a  sep- 
arate and  Independent  thing.  Its  purpose 
and  object  is  to  afford  a  means  of  crossing 
the  railroad  and  connecting  two  streets.  It 
is  built  In  front  of  the  property  of  the  plain- 
tiffs. Such  Improvements  are  generally  re- 
garded as  conferring  peculiar  benefits  upon 
the  adjacent  property.  Whether  they  do  is 
not  a  matter  of  law.  The  facts  afford  a  ba- 
sis for  a  finding  by  the  jury.  Hence,  we 
cannot  say  there  was  no  basis  In  the  evi- 
dence for  this  instruction.  The  facts  are 
such  In  their  general  nature  as  usually  call 
for  such  an  instruction.  The  Instruction 
given  for  the  plaintiffs  which  Is  said  to  have 
covered  the  subject-matter  of  this  one  is 
very  general  in  its  terms.  It  tells  the  jury 
the  measure  of  damage  is  the  difference  be- 
tween the  fair  market  value  of  the  plain- 
tiffs' property  immediately  before  the  com- 
mission of  the  acts  complained  of  and  its 
fair  market  value  immediately  afterwards. 
There  is  a  great  volume  of  law  which  says 
peculiar  benefits  must  be  deducted  from  the 
damages.  The  eminent  domain  statute  takes 
cognizance  of  this  element  or  factor  in  such 
cases,  allowing  only  damages  In  excess  of. 
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or  beyond,  the  peculiar  benefits  whicb  will 
be  doived  In  respect  to  the  residue  of  tbe 
land  from  the  work  to  be  constructed. 
While  there  Is  a  presumption  of  intelligence 
on  tbe  part  of  Jurors,  they  are  not  supposed 
to  be  learned  in  the  law.  Hence,  when  legal 
principles  are  involved  In  the  determination 
of  questions  of  fact  submitted  to  them,  the 
parties  interested  always  have  the  right  to 
call  upon  the  court  for  a  statement  of  such 
principles.  The  Jury  might  know  the  de- 
fendant in  a  case  like  this,  or  the  applicant 
in  a  condemnation  proceeding,  is  entitled  to 
have  the  value  of  peculiar  benefits  deducted 
and  make  their  estimate  accordingly;  but 
the  rule  of  practice  is  that  the  party  inter- 
ested may  assume  the  contrary  and  obtain 
from  the  court  an  instruction.  The  refusal 
to  comply  with  a  proper  request  of  this  kind 
is  always  regarded  as  an  error.  While  the 
Instruction  given  for  the  plaintUTs  has  been 
approved  in  several  cases,  it  has  generally 
been  accompanied  by  other  instructions,  re- 
quiring the  deduction  of  tbe  value  of  pecu- 
liar benefits.  The  practice  of  giving  such 
other  instructions  along  with  it  Implies  that, 
by  reason  of  the  generality  of  Its  terms,  it 
does  not  sufficiently  Indicate  tbe  elements  or 
factors  to  be  considered  by  tbe  Jury  in  mak- 
ing up  the  estimate.  See  Blair  v.  City  of 
Charleston,  43  W.  Va.  62,  26  S.  B.  841.  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837.  We  think, 
therefore,  the  court  should  have  given  de- 
fendant's instruction  No.  4. 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 

WILLIAMS  and  BRANNON,  JJ.  (concup- 
rlng).  We  think  the  Judgment  should  be  re- 
versed because  evidence  of  the  discontinu- 
ance of  the  grade  crossing  was  allowed  to  go 
to  the  Jury.  This  is  not  a  matter  for  which 
plaintiff  can  claim  damages,  and  we  must 
assume  that  defendant  was  prejudiced  by 
this  improper  evidence.  If  it  were  not  for 
this  error,  we  would  not  reverse. 

We  do  not  think  the  refusal  to  give  de- 
fendant's instruction,  to  the  effect  that  the 
Jury  must  consider  the  peculiar  benefits,  if 
any,  accruing  to  plaintiff's  lot  by  the  erec- 
tion of  the  bridge,  is  prejudicial.  Tbe  Inju- 
ry, if  any,  being  permanent  In  nature,  tbe 
court's  instruction,  given,  which  told  the  Ju- 
ry that  the  difference  between  the  value  of 
the  lot  immediately  before,  and  its  value 
immediately  after,  the  erection  of  the  bridge, 
covered  completely  the  law  on  the  quantum 
of  damages  in  such  a  case.  The  compara- 
tive value  necessarily  included  the  benefits 
to  the  lot,  if  any.  We  do  nQt  deny  that  tbe 
instruction  refused  correctly  states  the  law, 
but  we  think  the  point  stated  in  it  is  cov- 
ered by  the  other  instruction  which  was 
given. 


(68  W.  Va.  SB8) 
IBONTON  LUMBER  CO.  v.  GUIANDOTTB 
TIMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  6,  1910.) 

(Syllalut  hy  the  Court.) 

1.  Nkglioence  (Sf  111,  114*)  —  Plkadiwo — 
Dbclabatiors. 

A  declaration  for  damage  from  neKligence 
mast  allege  both  the  negligence  and  the  loss 
from  it,  and  state  facts  showing  that  the  loss 
resulted  from  such  negligence.  It  must  show 
that  the  negligence  was  the  proximate  cause  of 
tbe  specified  loss. 

[Ed.  Note. — For  other  cases,  see  NegllgeAce, 
Cent  Dig.  §§  181-184;   Dec.  Dig.  §§  111,  114.*] 

2.  Navioablk  Watebs  (§  26*)— Boous— Right 
OF  Passage — Necessitt  of  Demand. 

When  a  boom  company  has  a  "corker" 
stretched  across  a  stream  to  stop  and  secure 
logs,  an  owner  of  a  log  raft  desiring  to  pass  his 
raft  through  the  boom  must  inform  the  opera- 
tor of  the  boom  of  his  desire  of  passage,  and  a 
declaration  in  an  action  for  damage  from  such 
obstruction  must  aver  that  such  passage  was 
demanded. 

WEd.   Note. — For   other   cases,   see   Navigable 
aters,  Dec.  Dig.  |  26.*] 

Error  from  Circuit  Court,  Oahell  County. 

Action  by  the  Ironton  Lumber  Company 
against  tbe  Guyandotte  Timber  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Campbell,  Brown  &  Davis,  for  plaintiff  in 
error.   Isbell  &  Perry,  for  defendant  in  error. 

BRANNON,  J.  In  this  action  brought  by 
the  Ironton  Lumber  Company  against  the 
Guyandotte  Timber  Company  is  the  question 
whether  the  declaration  is  good.  After  aver- 
ring that  tbe  plaintiff  was  engaged  in  the 
business  of  buying  and  selling  saw  logs  and 
running  them  down  the  Guyandotte  river  in- 
to the  Ohio  river  and  thence  to  Ironton,  and 
that  the  defendant  operated  a  boom  in  the 
Guyandotte  river  for  the  purpose  of  stopping 
logs,  rafts,  and  other  timber  of  value,  and 
that  the  boom  was  so  constructed  as  to  per- 
mit logs,  rafts,  and  timber,  when  desired 
by  the  owners,  to  pass  without  delay  when 
the  boom  was  properly  managed;  that  the 
plaintiff  had  three  rafts  in  Guyandotte  river 
above  the  boom,  and  was  ready  and  able  to 
float  them  to  Ironton,  and  would  have  done 
so  if  it  had  not  been  prevented  by  the  defend- 
ant using  said  river  so  unlawfully  and  in 
such  a  careless  manner  that  the  plaintiff 
lost  all  of  Its  timber,  in  this,  that  the  defend- 
ant caused  what  Is  known  as  a  "c«rker"  or 
string  of  logs  to  be  fastened  on  a  pier  at 
the  lower  end  of  the  boom  and  to  be  swung 
across  the  river  and  fastened  on  the  opposite 
bank  of  the  river,  and  to  thereby  entirely 
prevent  navigation,  and  make  it  Impossible 
for  the  plaintiff  to  float  lbs  rafts  out,  and 
that  the  defendant  so  carelessly  and  im- 
properly managed  its  boom,  and  by  its  neg- 
ligence and  improper  conduct  in  closing  the 


•For  otb«r  cases  tea  same  topic  and  section  NUMBER  In  D«o.  Dig.  ft  Am.  Dig.  Key  No.  Serlss  ft  Rep'r  IndozM 
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river  by  placing  the  "corker"  across  the  river 
as  aforesaid  prevented  the  plaintltr  from  get- 
ting Its  timber  to  marliet,  and  from  floating 
it  out  of  the  river,  and  by  such  means  the 
plaintifC  was  forced  to  leave  its  timber  in 
Guyandotte  river  above  the  boom,  "and  there- 
after, because  of  the  negligence  of  the  said 
defendant,  and  the  Improper  conduct  of  the 
said  defendant  in  using  the  river,  the  plain- 
tiff lost  all  of  its  timber."  It  is  pointed  out 
by  counsel  that  In  the  clanse  quoted  above 
it  is  alleged  that  the  defendant  was  guilty 
of  negligence  occurring  subsequently  to  plac- 
ing the  "corker"  across  the  river,  and  does 
not  specify  wherein  such  negligence  consisted. 
If  such  were  the  true  construction  of  the 
quoted  clause  the  point  made  by  counsel 
would  be  good,  because  we  are  not  told  in 
what  such  subsequent  negligence  consists ; 
but  we  do  not  interpret  the  clause  as  alleging 
negligence  after  placing  the  "corker,"  but  as 
alleging  that  the  injury  occurred  after  plac- 
ing the  "corker." 

But  we  find  two  defects  in  the  declaration. 
Such  a  declaration  must  contain  two  cardi- 
nal elements.  It  must  aver  the  negligence, 
and  not  only  that,  but  it  must  aver  a  loss 
consequent  therefrom,  and  tell  wherein  that 
loss  consisted — ^how  It  came  about  and  in 
what  It  consisted.  Say  that  this  declara- 
tion does  sufficiently  specify  the  negligence. 
It  does  not,  however,  sufficiently  aver  the 
loss.  It  says  that  the  boom  company  put 
that  "corker"  across  the  river  and  obstructed 
navigation,  and  that  thereby  the  plaintiff  had 
to  leave  its  rafts  In  the  river  and  lost  the 
same;  How  It  lost  the  same  the  declaration 
does  not  say.  It  does  not  say  how  the  neg- 
ligence of  the  defendant  caused  the  loss,  or 
wherein  the  loss  consisted.  It  does  not  con- 
nect the  loss  with  the  negligence  or  show 
how  that  negligence  produced  the  loss.  29 
Cyc  572,  says:  "In  consequence  of  the  rule 
that  negligence  to  render  a  defendant  liable 
must  be  the  proximate  cause  of  the  injury, 
connection  between  the  act  or  omission  and 
the  resultant  Injury  must  be  shown,  and  a 
complaint  is  insufficient  If  it  fail^  to  show 
such  connection."  We  find  in  14  Ency.  PI. 
&  Prac.  336,  this  text:  "In  an  action  for 
n^ligence  it  must  appear  from  the  complaint 
or  declaration,  either  by  direct  averment  or 
from  the  statement  of  such  facts  as  to  raise 
the  presumption,  that  the  injury  was  the 
natural  and  proximate  result  of  the  defend- 
ant's negligence^"  We  said  in  Hanuum  v. 
Hill,  52  W.  Va.  169,  43  S.  E.  223,  that  It 
must  appear  from  the  allegation  that  by  rea- 
son of  the  act  the  injury  resulted.  "It  must 
appear  from  facts  averred  that  the  negligence 
caused  or  contributed  to  the  injury."  Note 
13  Ency.  of  Forms,  6,  citing  numerous  an- 
thoritlea.    Say  that  it  Is  charged  that  a  neg- 


ligent act  was  done,  that  negligent  act  alone 
gives  no  right  of -action,  unless  it  caused  loss, 
and  the  facts  stated  must  show  that  the  loss 
tesuited  from  the  wrongful  or  negligent  act, 
and  how  that  loss  came  about  The  declara- 
tion must  state  both  the  resultant  damage, 
and  trace  that  damage  to  the  negligence  and 
tell  ns  wherein  the  damage  consisted.  A  dec- 
laration alleged  against  a  railroad  In  an  ac- 
tion for  personal  injury  that  "the  defendants 
conducted  themselves  so  carelessly,  negligent- 
ly, and  unsklllfuily  in  the  operation  of  their 
said  business  as  to  inflict  upon  W.  severe 
bodily  injury  by  reason  whereof  he  died," 
was  held  bad  as  not  tracing  the  injury  to  the 
negligence,  and  specifying  how  and  wherein 
the  damage  came  and  existed.  B.  &  O.  Co.  v. 
Whlttington,  30  Grat  (Va.)  806.  This  decla- 
ration does  not  definitely  connect  the  loss 
with  the  negligent  act  and  specify  the  char- 
acter of  the  loss,  and  give  notice  to  defend- 
ant of  what  is  to  be  proven. 

Another  defect  in  the  declaration  Is  this: 
By  the  boom  statute  a  boom  company  has  the 
exclusive  privilege  of  occupying  the  river  for 
the  stopping  and  securing  of  boats,  rafts,  saw 
logs  and  other  timber.  Code  1906,  c.  54a,  { 
21.  Thus  it  was  lawful  for  this  company  to 
put  in  its  piers  and  to  put  that  "corker" 
across  the  river  to  secure  rafts  and  logs  com- 
ing down.  Without  it  how  could  it  catch 
logs?  It  was  not  an  unlawful  act  unless 
exercised  In  an  unlawful  manner.  True,  the 
boom  act  does  say  that  Its  work  shall  be  so 
constructed  as  to  "permit  boats  and  other 
rafts,  when  desired  by  the  owners,  to  pass 
them  without  unavoidable  delay."  When 
rafts  come  down  the  stream  it  is  not  known 
whether  the  owner  desires  them  to  go  out  at 
once  or  not.  The  purpose  of  the  boom  is  to 
stop  timber  from  going  out  of  the  small  river 
into  the  large  and  being  lost  The  statute  al- 
Ipws  the  owner  to  pass  his  rafts  out  at  once, 
iir  he  desires.  But  must  he  not  inform  the 
boom  operators  of  such  desire?  He  must  de- 
maud  passage  if  the  boom  operator  has  the 
river  obstructed  by  the  "corker."  We  do  not 
say  whether  or  no,  if  at  the  time  the  boom 
operator  has  this  "corker"  across  the  river, 
And  his  boom  filled  with  thousands  of  logs, 
he  must  at  once  remove  the  "corker,"  and 
let  great  quantities  of  logs  escape,  or  wheth- 
er the  owner  of  the  rafts  must  wait  a  reason- 
able time.  We  have  no  such  question  before 
us,  and  do  not  say  as  to  this.  But  we  do 
say  that  It  is  necessary  in  such  case  that  the 
owner  of  the  rafts  notify  the  boom  operatoif 
of  his  desire  to  pass  and  demand  passage. 
The  declaration  states  no  such  demand. 

Therefore,  we  reverse  the  Judgment,  set 
aside  the  verdict,  and  remand  the  cause  to 
the  circuit  court,  with  leave  to  amend  the 
declaration. 
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aas  Ga.  527) 

CASTLEBESaRY  T.  PARRISH. 

(Supreme  Couit  of  Georgia.    Dec  16,  1910.) 

C/SryOabtM  tv  tJt«  Court.) 

t,  APPEAI,  AHD  EBBOB  (I  637»)— Dl8JHfi8Al>- 
SOFFICIENCT  OF  BiLI.  OF  ElXCSEPTIONS. 

Where  there  is  a  recital  in  a  bill  of  excep- 
tions that  it  was  presented  to  the  judge  within 
ZQ  days  from  the  adjournment  of  the  court  at 
which  the  decision  excepted  to  was  made,  and 
the  recitals  in  the  bill  of  exceptions  are  cer- 
tified by  the  judge  to  be  true,  and  the  record 
affirmatively  'shows  that  the  bill  of  exceptions 
was  signed  within  60  days  of  the  judgment  com- 
plained of,  the  writ  of  error  will  not  be  dismiss- 
ed merely  because  it  appears  that  the  date  of 
the  certificate  was  more  thau  30  days  from 
the  date  of  the  decision  complained  of.  In 
this  connection,  see  Moore  v.  Kelly  &  Jones 
Co.,  109  Ga.  798,  35  S.  B.  168;  Proctor  v. 
Piedmont  Portland  Cement  Co.,  134  Ga.  391, 
67  S.  B.  942.  The  decisions  m  the  cases  of 
Mayor,  etc.,  of  Monticello  v.-  Lawrence,  62  Ga. 
672,  and  Dismuke  v.  Trammell,  ©4  Ga.  428, 
were  rendered  prior  to  the  act  of  1896  (Acts 
1890,  p.  45). 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2784 ;   Dec.  Dig.  §  637.*] 

2.  Appeal  and  Erbob  ((  637*)— DismissaI/— 
Sufficiency  of  Bill  of  Exceptions. 

Since  the  passage  of  the  Supreme  Court 
practice  act  of  1893  (Acts  1893,  p.  52),  as  em- 
bodied in  CSV.  Code  1895,  |  5534,  the  fact  that 
the  certificate  of  the  judge  was  not  in  the  exact 
language  prescribed  by  the  act  of  1889  (Acts 
1889,  p.  114)  will  not  require  a  dismissal  of  the 
writ  of  error.  Scott  v.  Whipple,  116  Ga.  212, 
42  S.  E.  519.  Tbe  case  of  Lovingood  v.  Rob- 
erts, 89  Ga.  417.  15  S.  E  495,  was  decided  be- 
fore tbe  act  of  1803,  supra.  Accordingly,  a  bill 
of  exceptions,  which  contains  the  recital  that 
it  "contains  all  of  the  evidence,  and  contains 
and  specifies  all  of  the  record  material  to  a 
clear  understanding  of  the  errors  complained 
of,"  will  not  be  dismissed  because  it  fails  more 
8p«cifically  to  recite  tliat  it  contains  and  speci- 
fies all  of  the  evidence  material  to  a  clear  un- 
deratanding  of  tbe  errors  complained  ot 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  2784;   Dec.  Dig.  f  637.»] 

3.  Boundaries  (§  52*)— Action  to  Establish 
—Admissibility  of  Evidence— Sufficien- 
cy OF  Evidence. 

This  being  the  trial  of  a  processioning  case, 
the  petition  to  the  processioners,  with  all  en- 
tries thereon,  including  the  affidavit  as  to  serv- 
ice on  the  adjoining  landowners,  and  the  re- 
turn'of  the  processioners,  and  tbe  surveyor's 
plat,  were  admissible  in  evidence  over  the  objec- 
tions of  the  protestants  that  tbe  papers  were 
tbe  mere  pleadings  in  the  case,  were  irrelevant 
and  inadmissible  for  any  purpose,  and  that  the 
pleadings  did  not  contain  any  description  of 
the  land  or  the  lines  in  dispute. 

(a)  Upon  the  introduction  of  the  evidence  re- 
ferred to  in  the  preceding  beadnote.  the  plaintiff 
made  out  a  prima  facie  case,  and  there  was  no 
error  in  refusing  to  grant  a  nonsuit.  Chism  v. 
Wilkerson,  134  Ga.  636,  68  S.  E.  425.  See, 
also,  Augusta  Factory  v.  Barnes,  72  Ga.  217, 
53  Am.  Rep.  838. 

[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  §  257;   Dec  Dig.  §  52.*] 

4.  Bound  ABIES  (J  52*)— Action  to  Estabush 
— Admissibility  of  Evidence. 

The  defendant  introduced  a  deed  from  the 
administrator  of  Josiah  Parrish  to  the  plain- 
tiff, executed  March  14,  1898,  the  description  of 
which  was  in  substantial  accord  with  the  con- 
tentions of  the  defendant  as  to  the  boundaries 


of  the  land  in  question.  He  also  tendered  io 
evidence  a  bond  for  title  from  the  administra- 
tor of  Josiah  I^rrish  to  plaintiff,  dated  Novem- 
ber 26,  1900,  which  contained  substantially  the 
same  description  of  the  land.  When  this  was 
offered,  it  was  excluded,  on  the  objection  that 
it  was  "surplusage,  and  because  the  deed  based 
on  the  same  was  already  in  evidence."  Held, 
that  it  was  erroneous  to  exclude  the  bond  for 
Utlc 

[Ed.  Note. — ^For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  257 ;    Dec  Dig.  §  62.*] 

5.  Witnesses  (§  150*)— Competency— Tbans- 
▲cnoNs  WITH  Decedent. 

The  provision  of  Civ.  (>)de  1895,  I  5269, 
par.  1,  to  the  effect  that  the  opposite  party  to  a 
suit  instituted  or  defended  by  an  indorsee,  as- 
signee, or  transferee  of  a  deceased  person  shall 
not  be  admitted  to  testify  in  his  own  favor 
against  the  deceased  person  as  to  transactions 
or  communications  with  such  deceased  person, 
refers  only  to  the  immediate  indorsee,  assignee, 
or  transferee  of  the  deceased  person.  White  v. 
Jones,  1()5  Ga.  26,  31  S.  B.  119.  Accordingly, 
where  it  appeared  that  A.  J.  Parrish,  tbe  ap- 
plicant in  a  processioning;  proceeding,  claimed 
title  to  the  land  in  question  under  an  admin- 
istrator's deed  made  by  W.  W.  Parrish,  as  tbe 
administrator  of  Josiah  Parrish,  the  protestant, 
Castleberry,  was  not  disqualified  from  testifying 
in  his  own  favor  as  to  transactions  and  com- 
munications between  himself  and  John  A.  Par- 
rish, through  whom  Josiah  Parrish  in  some  way 
claimed  to  have  derived  title. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |S  653-657;   Dec.  Dig.  i  150.*] 

6.  Sufficiency  of  Evidence. 

The  evidence  was  not  of  such  character  as 
to  authorize  the  judge  to  direct  a  verdict  in  fa- 
vor of  the  plaintiff. 

Error  from  Superior  Court,  BerrieD  Coun- 
ts',  R.  G.  Mitchell,  Judge. 

Action  between  Henry  Oastleberry  ancl 
A.  J.  Parrish.  From  the  judgment,  Castle- 
berry brings  error.    Reversed. 

W.  D.  Bute,  for'  plaintiff  in  error.  Hend- 
ricks &  Christian,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(135  Oa.  olS) 

WARD  v.  McDonald. 

(Supreme  Court  of  Georgia.     Dec;  15,  1910.) 
(Syllabu*  by  the  Court.) 

1.  EiCECUTOBS  AND  ADMINISTBATOBS  (§  122*)- 

Tempobaby  Administbatob  —  Action  for 
Recoveby  of  Land  Held  Advebsely  to  E^s- 

TATE, 

Under  the  law  of,  this  state  a  temporary 
administrator  cannot  institute  and  maintain  an 
action  for  the  recovery  of  land  held  adversely 
to  the  estate.  Banks  v.  Walker,  112  Ga.  512, 
37  S.  B.  866. 

[EM.  Note.— For  other  cases,  see  ESxecutors 
and  Administrators,  (3ent  Dig.  §  494;  Dec. 
Dig.  {  122.*] 

2.  ExECirroRS  and  Administbatobs  (J  122*)— 
Tempobaby  Administbatobs  —  Action  fob 
Recoveby  of  Land  Held  Advbbselt  to 
Estate. 

Where  a  temporary  administrator  brought 
suit,  alleging  in  his  petition  that  the  defendant 
was  in  possession  of  a  certain  tract  of  land 
and  claimed  to  be  the  owner  thereof  under  and 
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by  Tirtue  of  a  sheriff's  de«d,  and  alleging  that 
said  deed  was  invalid  because  of  accident  and 
mistake  on  tbe  part  of  the  sheriff  who  executed 
the  same,  and  that  this  mistalce  was  known  by 
tbe  purcbtaser  at  the  time,  tendering  the  defend- 
ant tbe  purchase  money  paid  by  him,  and  pray- 
ing that  tbe  latter  be  required  to  account  to 
petitioner  for  rents,  issues,  and  profits  which  he 
had  received  from  the  lands,  and  that  title  to 
tbe  land  be  decreed  to  be  in  petitioner  as  ad- 
ministrator, such  an  action  fell  within  the  rul- 
ing made  in  the  decision  of  this  court  above  re- 
ferred to,  and  could  not  be  instituted  or  main- 
tained by  a  temporary  administrator. 

[Ed.  Note.— For  other  cases,  see  Ehcecutors 
and  Administrators,  Cent  Dig.  t  494;  Dec. 
Dig.  i  122.»] 

3.  E3XBCUTOB8  AND  Administkatobb  (§  448*)— 
Action— Plkadino— Amendment. 

Tbe  temiK>rary  administrator  being  without 
authority  to  institute  such  an  action,  the  peti- 
tion could  not  be  amended  by  substituting  the 
name  of  one  who  sued  as  permanent  administra- 
tor and  who  was  appointed  such  after  the  com- 
mencement of  the  action,  although  the  person 
who  brought  the  suit  as  temporary  administra- 
tor was  the  same  person  who  was  afterwards 
made  permanent  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  {  448.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty;   P.  E.  Seabrook,  Judge. 

Action  by  S.  K.  Ward,  administrator, 
against  Q.  J.  McDonald.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

P.  W.  Meldrlm  and  Edwin  A.  Cohen,  for 
plaintiff  in  error.  A.  S.  Way  and  Jas.  R. 
Thomas,  for  defendant  in  error. 

BECIC^  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(186  Qa.  468) 

HUGHES  V.  HUGHES  et  al. 
(Supreme  Court  of  Georgia.     Dec.   14,  1910.) 

(Si/llabus  hv  the  Court.) 

Wills   (8    88*)— Will   ob   Deed— Constbuc- 
TiON  of  Instrument. 

An  instrument,  attested  as  a  deed  and  duly 
recorded  during  the  life  of  the  maker,  con- 
tained the  following  language:  "Now,  for  the 
love,  affection,  regard,  and  sympathy  I  have 
and  bear  for  my  affectionate  wife,  Sarah 
Hughes,  I  make,  relinquish,  and  deed  all  my 
legal  right  in  and  to  my  homestead  survey  of 

f>ine  land  upon  which  I  now  reside,  to  her  and 
n  her  own  legal  right  and  benefit"  Then  fol- 
lowed a  description  and  plat  of  certain  land. 
Continuing,  the  language  of  the  instrument  was 
as  follows:  "And  whereas,  I,  the  said  Duncan 
Hughes  [the  maker],  do  make  this  deed  and 
conveyance  to  my  affectionate  and  beloved  wife, 
tbe  aforesaid  Sarah  Hughes,  under  the  follow- 
ing conditions,  to  ^it:  If  my  wife,  the  said 
Sarah  Hughes,  should  survive  me,  my  desire 
and  wish  is  for  her  to  retain  possession  during 
her  lifetime,  and  after  demise  it  is  my  desire 
and  wish  that  our  beloved  daughter,  Margaret 
Hughes,  now  remaining  with  us  on  the  said 
premises  and  a  member  of  our  household,  shall 
heir  the  above-described  215  acres,  with  all 
the  improvements  now  and  which  may  be  here- 
after put  upon  the  same,  to  have  and  to  hold 
tbe  same  in  her  legal  right  against  the  claim 
of   any   one   or  more   of  the   rest   of   my   heirs 


or  relations,  and  against  the  claims  of  any  and 
all  other  persons  whatsoever."  Held,  that  the 
instrument  was  properly  construed  by  tbe  trial 
judge  to  be  a  deed.  Isler  v.  Griflin,  134  Ga. 
192   67  S.  E.  854,  and  cases  cited. 

(a)  Accordingly,  as  the  right  of  the  plaintiff 
below  for  a  recovery  of  tbe  land  in  question  de- 
pended upon  tbe  instrument  above  referred  to 
being  construed  as  a  will,  and  not  as  a  deed, 
the  same  having  been  put  in  evidence  by  the 
defendant,  the  court  did  not  err  in  directing  a 
verdict  fo*  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  §§  208-217 ;   Dec.  Dig.  §  88.*] 

Error  from  Superior  Court,  Toombs  Coun- 
ty ;   B.  T.  RawUngs,  Judge. 

Action  by  J.  D.  Hnghes,  administrator, 
against  Sarah  Hughes,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

WiUlams,  GUes  &  Corbltt,  for  plaintiff  in 
error.  Hines  &  Jordan  and  Jones  &  Sparks, 
for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(ISE  Oa.  524) 

CENTRAL  OP  GEORGU  RY.  CO.  ▼. 

WHITE  et  al.     (two  cases). 

(Supreme  Court  of  Georgia.     Dec.  15,   1910.) 

(SvUabu*  by  the  Court.) 

1.  Dauaoes  (§  62*)— Mitioation— Duty  or 
Person  Injured  to  Reduce  Damages. 

Assuming  that  an  engineer  of  a  railroad 
company  was  carelessly  or  intentionally  guilty 
of  a  breach  of  duty  in  not  stopping  a  particular 
train  at  a  flag  station,  upon  the  giving  of  a  sig- 
nal, and  that  he  caused  the  train  to  proceed, 
leaving  a  female  who  Intended  to  board  the 
train  at  that  point  standing  beside  the  trade 
exposed  to  cold  on  a  winter  evening,  neverthe- 
less this  conduct  did  not  relieve  sncb  person 
from  the  duty  of  using  ordinary  care  and  dili- 
gence, to  lessen,  as  far  as  practicable,  damages 
which  might  result  to  her  from  such  exposure. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §{  119-131 ;    Dec  Dig.  S  «2.*J 

2.  Cabbiers  (1 347*)— Failube  to  Stop  Tbain 
on  slgnai/— injubt  to  intending  passen- 
GER. 

What  ordinary  care  and  dili^nce  would 
require  would  depend  on  the  situation,  circum- 
stances, and  facts  of  tbe  particular  case,  and 
would  be  a  question  for  the  jury  to  determine 
under  tbe  evidence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  1363-1366;    Dec  Dig.  |  347.*] 

3.  Damages  (S  24*)— Remote  Damages. 

In  cases  of  tort,  if  tbe  damages  are  only 
the  imaginary  or  possible  result  of  tbe  tortious 
act,  or  other  and  contingent  circumstances  pre- 
ponderate largely  in  causing  tbe  injurious  ef- 
fect, such  damages  are  too  remote  to  lie  the 
basis  of  recovery  against   the  wrongdoer. 

(a)  Under  the  facts  disclosed  by  the  evidence 
in  this  case,  this  principle  of  law  should  have 
been  given  in  charge,  upon  request. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §i  65-68 ;    Dec.  Dig.  i  24.*] 

4.  Evidence  (|  589*)— Wkigbt  and  Suffi- 
ciency. 

There  was  no  error  in  refusing  to  charge 
the  jury  that  the  testimony  of  a  party  who  of- 
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fen  himself  as  a  witness  in  his  ovn  behalf 
should  be  construed  most  strongly  against  such 
party,  when  it  is  contradictory,  or  yague,  or 
equivocal. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  {  2438;   De&  Dig.  f  589.»1 

Error  from  Superior  Court,  Chattooga 
County ;  Moses  Wright,  Judge. 

Actions  by  O.  O.  White  and  by  his  wife 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgments  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

J.  Branham  and  6.  E.  Maddoz,  for  plain- 
tiff In  error.  C.  D.  Rivers,  Barry  Wright, 
and  W.  M.  Henry,  for  defendants  In  error. 

LUMPKIN,  J.  Mrs.  George  O.  White 
brought  suit  against  the  Central  of  Georgia 
Railway  Company  for  a  personal  Injury.  Her 
husband  also  brought  suit  against  the  defend- 
ant on  account  of  loss  of  services  of  his  wife. 
The  cases  were  tried  together.  The  main 
contentions  of  the  plaintiffs  ^ere.  In  brief, 
as  follows:  Mrs.  White  had  spent  the  day 
visiting  relatives  in  the  country.  She  Intend- 
ed to  return  home  by  train  in  the  evening,  and 
expected  her  husband  to  join  her  at  another 
station  on  the  line  of  the  railroad.  About 
dark  she  repaired  to  a  flag  station  on  the  line 
of  the  defendant's  railroad,  where,  according 
to  the  known  usage  of  the  defendant,  pas- 
senger trains  were  stopped  when  signaled. 
As  the  train  approached  the  station,  and  as 
soon  as  it  came  ne&r  enough  for  the  engi- 
neer and  other  servants  In  charge  of  it  to 
see  signals,  the  brother  of  Mrs.  White,  who 
accompanied  her,  gave  the  usual  signal  with 
a  handkerchief,  which  was  waved  in  plain 
view,  so  that  the  engineer  saw  It  and  recog- 
nized its  purpose,  but  disregarded  It,  and  re- 
fused to  stop  the  train,  leaving  Mrs.  White 
at  the  station.  It  was  alleged  that  there  was 
no  shelter  at  that  place,  and  she  was  com- 
pelled to  travel  several  miles  to  another  town 
in  search  of  a  place  to  spend  the  night;  but 
the  evidence  on  this  subject  did  not  measure 
up  fully  to  the  allegations.  By  reason  of  the 
cold  and  exposure  she  was  made  sick,  suf- 
fered bodily  discomfort,  and  lost  time  from 
her  household  duties.  The  defendant  denied 
any  negligence  or  violation  of  duty,  and  con- 
tended that.  If  Mrs.  White  was  made  sick 
from  exposure.  It  was  not  the  proximate  re- 
sult of  any  such  breach  of  duty,  but  that  she 
voluntarily  drove  to  a  town  some  miles  away 
tn  order  to  communicate  with  her  husband, 
although  It  was  not  shown  that  she  did  so 
after  arriving  there.  The  jury  found  In  favor 
of  the  wife,  ?500,  and  In  favor  of  the  husband 
$100.  In  each  case  the  defendant  moved  for 
a  new  trial,  which  was  denied,  and  It  ex- 
cepted. 

If  It  was  the  duty  of  the  engineer  to  stop 
the  train  at  the  flag  station,  upon  the  proper 
signal  being  given,  and  be  carelessly  or  In- 
tentionally failed  to  do  so,  leaving  the  plain- 


tiff Mrs.  White  standing  beside  the  track,  ex- 
posed to  the  cold  of  a  winter  evening,  never- 
theless this  did  not  free  the  Intended  passen- 
ger from  using  ordinary  care  and  diligence 
to  lessen  the  damage  which  might  result, 
as  far  as  practicable.  This  was  not  such  a 
tort  as  Is  described  In  section  3S02  of  the 
Civil  Code,  by  the  use  of  the  words  "positive 
and  continuous  torts,"  which  would  relieve 
the  Injured  party  from  the  duty  of  using  or- 
dinary care  and  diligence.  A  person  who  is 
left  at  a  flag  station  because  the  train  falls  to 
stop  upon  the  giving  of  the  customary  sig- 
nal, whether  the  engineer  pees  It  or  not,  can- 
not stand  In  the  cold  all  night,  or  remain 
In  a  drenching  rain,  or  be  guilty  of  like  con- 
duct, and  claim  to  be  free  from  any  duty  of 
using  ordinary  care  or  diligence  to  protect 
himself.  Brown  r.  Georgia,  Carolina  &  North- 
ern Ry.  Co.,  119  Ga.  88,  46  S.  E.  71;  Georgia, 
Carolina  &  Northern  By.  Ca  t.  Brown,  120 
Ga.  380,  47  S.  E.  942. 

There  was  evidence  from  which  the  jury 
might  have  Inferred  that  the  Injury  to  Mrs. 
White  was  not  the  proximate  result  of  any 
breach  of  duty  on  the  part  of  the  defendant : 
and  the  court  should  have  given  a  charge  on 
that  subject,  upon  request  Some  of  the  re- 
quests to  charge  were  properly  refused.  They 
Involved  an  Intimation  from  the  court  to  the 
jury  as  to  what  ordinary  care  and  diligence 
on  the  part  of  Mrs.  White  required  her  to  do 
upon  being  left  by  the  train,  and  that  going 
to  a  neighboring  town,  If  there  was  no  actual 
necessity  for  It,  was  negligence.  Under  the 
evidence,  this  was  a  matter  for  the  jury,  and 
not  for  the  court,  to  determine,  in  the  light 
of  the  circumstances  and  facts  of  the  par- 
ticular case. 

A  charge  was  Invoked  to  the  effect  that 
the  testimony  of  a  party  who  offers  himself 
as  a  witness  In  his  own  behalf  should  be 
construed  most  strongly  against  such  party, 
when  it  Is  vague  or  equivocal.  Another  re- 
quest elaborated  this  principle,  by  adding 
that  in  no  event  should  any  weight  be  giv- 
en to  statements  which,  when  considered  In 
connection  with  admitted  facts,  amou9t  to 
no  more  than  a  bare  conclusion  of  the  wit- 
ness, unwarranted  by  and  Inconsistent  with 
such  facts.  We  do  not  think  that  the  evi- 
dence warranted  such  charges.  Besides,  In 
this  state  the  judge  Is  prohibited  from  ex- 
pressing any  opinion  on  the  weight  of  the 
evidence.  That  is  a  question  left  to  the  jury. 
Expressions  of  the  character  Involved  In  these 
requests  have  been  used  by  judges  of  courts 
of  review  in  discussing  the  facts  of  particu- 
lar cases,  or  rulings  on  motions  for  nonsuit; 
but  they  have  not  been  established  as  sub- 
stantive law  to  be  given  In  charge  to  juries. 

On  account  of  the  errors  In  refusing  the 
charge,  as  indicated  above,  a.  new  trial  must 
be  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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BRANNAN  &  HOI/DBB  t.  MOORE. 
(Supreme  Court  of  Georgia.     Dec  15,  1910.) 

(Syllabut  by  the  Court.) 

1.  LtvERT  Stable  Keepers  (S  12*)— Hnnro 

OF       HOESES— INJTJBIES— ACTI0N8— I»STBUC- 
nONS. 

Where,  in  a  suit  by  the  owner  of  a  certain 
horse  against  a  defendant,  to  whom  he  had 
hired  the  same  for  the  purpose  of  driving,  to 
recover  the  value  of  the  horse,  on  the  ground 
that  the  defendant  continued  driving  the  horse 
after  it  became  side  and  after  the  discovery  of 
the  sickness  of  the  animal  by  the  defendant, 
which  continued  driving  of  the  horse  in  that 
condition  caused  the  death  of  the  animal,  a 
charge  of  the  court  to  the  jury,  to  the  effect 
that,  among  other  obligations  on  the  part  of 
the  bailor,  there  is  an  obligation  that  the  thing 
bailed  is  free  from  any  secret  fault  rendering 
it  unfitted  for  the  purpose  for  which  it  was 
hired,  was  not  exactly  adapted  to  the  issues  of 
the  case,  it  was  not,  under  the  evidence  in 
this  case,  so  misleading  to  the  Jury  as  to  injure 
the  plaintiffs. 

[EM.  Note.— For  other  cases,  see  Liveir  Sta- 
ble Keepers,  Cent  Dig.  {  13 ;   Dea  Dig.  {  12.*] 

2.  Tbiai,  (I  296*)— iNSTBUonons  Ccbino  Eb- 

BOBS. 

Where  the  court  stated  the  rule  defining 
the  obligations  of  the  bailee  as  favorably  to  the 
bailor  as  he  was  entitled  to  bave  it  stated,  the 
fact  that  the  court  charged  as  to  the  rule  of  dil- 
igence upon  the  part  of  the  bailee  in  cases 
where  the  bailor  sends  his  agent  with  the  thing 
hired  was  not  prejudicial  to  the  plaintiff  In  the 
case,  although  there  was  no  evidence  to  show 
that  the  bailor  sent  his  agent  with  the  team 
hired,  but,  on  the  contrary,  the  evidence  showed 
that  no  agent  of  the  bailor  was  sent  with  the 
horse  which  constituted  the  subject  of  the  bail- 
ment. 

[Ed.  Xote.— For  other  caaet,  see  Trial,  Dec. 
Dig.  i  296.  •! 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Brannan  &  Holder  against  R.  L. 
Moore.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

O.  C.  Hancock,  for  plaintiffs  In  error.  3. 
B.  Jackson  and  W.  A.  Mcdellan,  for  defend- 
ant In  error. 

BECK,  J.  Brannan  &  Holder  brought  suit 
against  R.  L.  Moore  to  recover  a  sum  of 
money  alleged  to  be  the  value  of  a  horse 
which  was  one  of  a  pair  that  the  plain- 
tiffs bad  hired  to  the  defendant,  and  which 
was  driven  by  the  defendant  a  distance 
of  14  or  15  miles  into  the  country;  the 
Journey  having  commenced  at  about  2  o'clock 
In  the  afternoon  and  ended  6  or  7  hours  lat- 
er. It  Is  alleged  in  the  petition  that  the  de- 
fendant made  application  to  the  petitioners 
for  a  team,  consisting  of  a  pair  of  horses 
and  a  carriage,  to  be  used  by  the  defendant 
on  the  day  of  the  hiring  for  the  purpose  of 
going  for  some  distance  out  into  the  coun- 
try; that  after  the  team  had  been  driven 
about  2  miles  one  of  the  horses  became  sick, 
and  this  fact  was  discovered  by  the  defend- 
ant, but  he  continued  to  drive  the  horse  for 


a  distance  of  about  12  or  14  miles  Into  the 
country;  that,  having  reached  his  destina- 
tion, after  permitting  the  horse  to  rest  about 
an  hour  and  a  half,  he  drove  the  said  horse, 
while  showing  signs  of  sickness,  back  to  the 
city  of  Macon,  whence  he  had  started ;  that 
when  near  the  end  of  the  return  Journey 
the  horse  stopped  and  fell,  and  in  a  few  min- 
utes died  as  the  result  of  the  continuous  driv- 
ing; and  that  the  condition  of  the  horse 
was  known  to  the  defendant.  The  defendant 
admitted  the  hiring  of  the  horse  and  driving 
for  about  the  distance  alleged,  but  denied 
that  he  knew  of  or  discovered  the  condition 
of  the  horse  before  It  stopped  and  fell.  He 
averred  that  there  was  no  Indication  that 
the  horse  was  sick  or  diseased,  though  at 
times  he  observed  that  It  was  somewhat  slug- 
gish ;  but  that  be,  not  "being  acquainted 
with  the  disposition  and  qualities  of  said 
horse,  and  relying  on  plalntifite  to  furnish 
him  a  pair  of  good  horses,  presumed  that 
plaintiff  had  at  least  furnished  him  a  pair 
of  well  horses."  Defendant  admitted  that 
the  horse  died,  but  denied  that  the  death 
was  due  to  excessive  driving,  or  to  any  negli- 
gence or  fault  on  the  part  of  the  defendant 
Testimony  tending  to  sustain  the  contentions 
of  both  parties  was  Introduced  on  the  trial. 
The  Jury,  after  being  charged  by  the  conrt, 
and  after  considering  the  case,  returned  a 
verdict  for  the  defendant  The  plalntiflb 
made  a  motion  for  a  new  trial,  and,  that 
being  overruled,  they  eftepted. 

1.  The  original,  motion  for  a  new  trial  con- 
tained the  general  grounds.  The  plaintiffs 
amended  the  motion,  and  the  amendment 
contained  several  grounds ;  among  them,  one 
assigning  error  upon  the  following  charge  of 
the  court:  "Now,  what  Is  the  rule  that  re- 
lates both  to  the  plaintiffs  and  defendant 
in  reference  to  that  matter?  Among  all  the 
rules,  so  far  as  the  plaintiffs  are  concerned, 
who,  in  law,  is  known  as  the  bailor,  and  the 
defendant  is  the  bailee,  and  that  among  oth- 
er obligations  on  the  part  of  the  bailor  there 
is  an  obligation  that  the  thing  balled  is  free 
from  any  secret  fault  rendering  It  unfit  for 
the  purpose  for  which  it  was  hired.  And 
that  means  this:  If  there  was  anything  In 
the  physical  condition  of  the  horse  in  this 
case,  that  is  the  subject-matter  of  this  con- 
troversy, which  made  it  unfitted,  whether 
Brannan  &  Holder  .knew  it  or  not,  for  the 
use  for  which  it  was  intended  and  hired, 
then  that'  would  be  a  violation  on  the  part  of 
Brannan  ■&  Holder  of  an  obligation  which 
they  were  due  to  the  defendant  In  other 
words,  when  one  hires  a  horse  for  a  specified 
purpose  and  time,  if  they  give  him  a  horse 
unsulted  for  the  purpose  of  driving  and  un- 
fitted on  account  of  his  condition  for  that 
purpose,  that  would  be  a  violation  of  the  ob- 
ligation a  bailor  is  under  hiring  it"  It  will  be 
observed  that  the  substantive  rule  of  law  stat- 
ed in  this  charge  is  from  section  2906  of  the 
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CItII  Code  of  1S95,  which  contains  a  general 
statement  of  the  obllgatlous  of  a  bailor.  And 
while  the  rule  of  law  referred  to  Is  perhaps 
not  adjusted  to  the  Issues  of  this  case,  and 
is  applicable  rather  in  a  case  where  the  bailee 
Is  the  complainant,  and  it  is  contended  that 
the  bailee  is  deprived  of  the  use  of  a  thing 
on  account  of  some  secret  fault  rendering  it 
unfit  for  the  purpose  for  which  it  was  hired, 
we  do  not  think  that  the  giving  of  the  prin- 
ciple in  charge  to  the  Jury  in  this  case  could 
have  misled  the  jury  to  the  injury  of  the 
plaintiffs.  Nor  is  It,  while  not  exactly  adapt- 
ed to  the  issues  involved  here,  entirely  for- 
eign to  the  issues,  as  the  bailor  would  not 
have  been  complying  with  his  general  obli- 
gations to  the  bailee  if  he  had  hired  him  a 
horse  which  at  the  time  of  the  hiring  was 
afflicted  with  a  sickness,  or  other  fault  se- 
cret in  its  character,  which  rendered  It  un- 
fitted for  the  purpose  for  which  It  was  hired. 
2.  The  plaintiffs  complain  that  the  court 
erred  in  charging  the  jury  as  follows:  "If 
the  bailor  sends  his  own  agent  with  the  thing 
balled  as  driver,  then  the  hirer  Is  bound  ei- 
ther to  the  bailor  or  third  person  only  for 
the  consequence  of  bis  own  direction  or 
gross  neglect  You  see  there  is  a  difference, 
where  the  horse  is  hired,  between  the  liabil- 
ity and  duty  of  the  bailee  where  he  has  a 
driver  sent,  and  a  case  where  the  bailee  does 
not  have  a  driver  sent,  and  that  is  the  ma- 
terial difference  under  the  law."  It  is  con- 
tended that  this  charge  is  not  "the  law  in 
this  case  under  the  evidence  submitted." 
But  in  immediate  connection  with  this  state- 
ment of  the  law  the  court  charged  as  follows: 
"Now,  what  is  the  next  law  relating  to  It? 
In  all  cases  of  bailment,  after  proof  of  loss 
the  burden  is  on  the  bailee  to  show  proper 
diligence.  Now,  that  means  this:  In  tiiis 
case,  if  you  believe  that  Moore  hired  from 
Brannan  &  Holder  the  horse  set  out  in  this 
case,  the  one  that  died,  and  they  show  that 
fact  and  the  value  of  the  animal,  then  the 
burden  Is  shifted,  as  it  is  called,  from  the 
plaintiffs  to  the  defendant  It  is  shifted  to 
the  extent  that  there  Is  then  a  duty  upon  the 
part  of  the  defendant  to  show  that  be  has 
exercised  all  diligence  which,  in  cases  of  that 
character,  the  law  requires  that  he  shall  ex- 
ercise; and  if  he  don't  show  that  diligence, 
tben  be  Is  liable  to  the  plaintiffs.  Now,  the 
reason  for  that  rule  is  this:  A  man  goes  to 
a  livery  stable  and  hires  a  horse.  He  hires 
it  according  to  the  understanding  and  con- 
tract made  between  them.  The  possession  of 
the  thing  passes  to  the  man  who  hires  it 
The  livery  stable  keeper  loses  control  of  It 
during  the  hiring.  He  has  no  opportunity  of 
following  it  and  knowing  its  condition.  Con- 
sequently the  law  charges  upon  the  hirer — 
the  man  for  the  time  being  becomes  the 
bailee — the  duty  of  exercising  ordinary  care 
and  diligence  in  its  use.  Consequently,  if 
it  dies  on  bis  hands,  or  for  any  cause  he 


la  not  able  to  reproduce  It  and  deliver  it 
back  to  the  man  from  whom  he  hires  it,  the 
duty  Is  upon  blm  to  show  that  he  ba^  exer- 
cised, relatively  to  the  thing  hired,  the  dili- 
gence the  law  imposes  upon  him,  and  you 
can  see  why,  the  reason  of  the  rule  Is  that 
being  In  his  possession,  and  being  responsi- 
ble for  that  diligence  which  the  law  requires 
of  him.  It  Is  naturally  his  duty  to  show  he 
has  exercised  ordinary  diligence  to  preserve 
it  and  handle  it"  And  tben,  after  giving  a 
definition  of  ordinary  diligenoe  and  a  perti- 
nent statement  of  the  contentious  of  the  par- 
ties, the  court  continued:  "If  yon  believe  the 
defendant  did  in  this  case  exercise  ordinary 
care  and  diligence,  such  as  every  prudent 
man  takes  of  his  own  property  of  a  similar 
nature,  even  though  the  horse  died,  he  would 
not  be  responsible.  If,  on  the  other  hand, 
he  has  failed  to  show  that  he  did  exercise 
ordinary  care  and  diligence,  did  fail  to  ex- 
ercise such  care  as  every  prudent  man  would 
take  of  his  own  property,  then  tiiat  would 
be  such  ordinary  neglect  as  would  make  the 
defendant  responsible." 

Considering  these  excerpts  together,  and  as 
they  appear  In  the  charge,  it  will  be  seen 
that  the  court  stated  the  rule  as  to  the  en- 
gagements of  the  hirer  as  favorably  to  the 
plaintiffs  In  the  case  as  they  were  entitled 
to  have  it  stated.  And  while  there  was  no 
evidence  to  show  that  the  bailor  sent  his 
own  agents  with  the  horse  that  was  hired 
in  the  present  case,  and  consequently  so 
much  of  the  charge  as  instructs  the  jury  as 
to  the  responsibility  of  the  hirer  when  the 
bailor  sends  his  agent  with  the  thing  balled 
was  inapplicable,  we  do  not  see  how  the  in- 
clusion of  this  rule  taken  from  section  2907  of 
the  Code,  relating  to  the  obligations  of  the 
hirer,  could  have  either  confused  or  misled 
the  jury  to  the  hurt  of  the  plaintiffs. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(135  Ga.  539) 

MADDOX   et  aL   v.   WASHBURN-CROSBY 
MILLING  CO. 

(Supreme  Court  of  Georgia.     Dec.  16,   1910.) 

(Syllabut  ly  the  Court.) 

1.  Sales  ({  340*)  — Breach  of  Contbaot  — 

Remedies  of  Seller. 

If  a  purchaser  refuse  to  take  and  pay  for 
goods  bought,  the  seller  may  retain  them  and 
recover  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place 
for  delivery;  or  he  may  sell  the  property,  act- 
ing for  this  purpose  as  agent  for  the  vendee,  and 
recover  the  difference  between  the  contract  price 
and  the  price  on  resale ;  or  be  may  store  or 
retain  the  property  for  the  vendee,  and  sue  him 
for  the  entire  price. 

(a)  The   action  in   this  case  was  brought  to 
recover  the  difference  between  the  contract  price 
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and  the  maifcet  price  at  the  time  and  place  for 
delivery. 

TEd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §i  927-W2;    Dec.  Dig.  §  340.*] 

2.  CtlSTOMB  AND  USAGES  (§  18*)— SUBTICIENCT 
OF   PBOOF. 

The  custom  of  any  business  or  trade  is 
binding  only  when  it  is  of  such  universal  prac- 
tice as  to  justify  the  conclusion  that  it  be- 
came, by  implication,  a  part  of  the  contract. 
Pol.  Code  1895,  i  1,  par.  4. 

[E3d.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  $  40;    Dec.  Dig.  S  18.*] 

3.  Saues    (§    384*)— Breach    of    Contbact— 
Damages. 

In  the  present  case  the  allegations  were 
not  sufScient  to  show  a  right  to  recover  a  cer- 
tain amount  as  storage,  on  the  ground  of  a 
custom  for  the  purchasets  to  pay  storage  in  ad- 
dition to  purchase  price,  so  universal  as  to  enter 
into  and  become  a  part  of  the  contract  of  pur- 
chase. But  they  were  suflScient  to  set  forth 
necessary  expenses  incurred  by  one  party  to  a 
contract  in  carrying  it  out ;  the  allegations  as 
to  custom  being  used  to  show  the  customary 
mode  of  performance  of  a  contract  of  this  pe- 
culiar character  and  the  propriety  of  the  ex- 
penditures incurred. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  1008-1107 ;  Dec.  Dig.  {  384.»] 

4.  Review  on  Afpeai.. 

The  rulings  contained  in  the  preceding 
headnotes  cover  substantially  the  points  raised 
by  the  demurrer.  In  other  respects,  not  here- 
in mentioned,  the  grounds  of  the  demurrer  over- 
ruled by  the  presiding  judge  were  without  mer- 
it, and  require  no  discussion  in  detail. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  Ij.  Bell,  Judge. 

Action  by  the  Washburn-Crosby  Milling 
Company  against  J.  J.  and  J.  E.  Maddox. 
Judgment  for  plalntltT,  and  defendants  bring 
error.    Aflarmed. 

Maddox  &  Poole,  for  plaintiffs  In  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  for 
defendant  In  error. 

LUMPKIN,  J.  The  suit  was  for  a  breach 
of  contract  on  the  part  of  the  purchaser  of 
flour  to  receive  It.  Having  the  right  to  elect 
any  one  of  three  remedies  stated  _  In  the 
first  headnote,  the  seller  elected  to  proceed 
for  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place 
for  delivery.  Civ.  Code  1895,  §  3551.  In 
addition  It  sought  to  recover  certain  storage 
charges.  If  the  basis  of  the  recovery  sought 
was  an  amount  chargeable  against  the  pur- 
chaser under  a  custom  of  the  trade  so  uni- 
versal as  to  enter  into  the  contract  and 
amount  to  a  promise  by  a  purchaser  of  flour 
to  pay  storage  in  addition  to  purchase  price, 
the  allegations  were  insufficient  They  .did 
not  show  that  it  was  the  universal  custom 
of  the  trade  that  the  purchaser  should  pay 
storage  charges  until  he  should  give  ship- 
ping orders.  It  was  alleged  that  "said  de- 
fendant became  liable  for  said  carrying 
charge."  But  this  was  not  such  an  allega- 
tion of  a  custom  for  him  to  pay  the  charge 
as  to  Impliedly  enter  into  the  contract,  and 
render   him   liable  by  virtue   thereof.     But 


the  allegations  were  sufficient  to  set  np  a 
usual  and  necessary  charge  Incurred  by 
one  of  the  parties  in  carrying  out  the  con- 
tract, and  known  to  be  proper  by  both.  Civ. 
Code  1895,  f  3806.  In  other  respects  the 
demurrer  was  without  merit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(135  OSL.  EOS) 

VENABLB  BROS.  v.  SOUTHERN 

GRANITE  CO. 

(Supreme  Court  of  Georgia.    Dec.  15,  1910.) 

(Syllabui  iy  the  Court.) 

1.  Abatement  and  Revival  ($  39*) — Dissolu- 
tion OF  Defendant  Corporation. 

The  dissolution  of  a  corporation  by  the  ex- 
piration of  its  chnrter^ending  a  suit  against 
it,  abates  the  action.  The  acts  of  the  two  per- 
sons in  this  case  who  owned  all  of  the  stock 
of  the  defendant  corporation,  in  continuing  to 
defend  the  suit  after  the  expiration  of  the  char- 
ter, did  not  prevent  the  abatement  of  the  suit 
because  of  the  expiration  of  the  defendant's 
charter,  and  authorize  plaintiffs  to  proceed  to 
judgment  against  the  defendant  as  a  corpora- 
tion de  facto  or  a  corporation  by  estoppel. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Die.  §1  194-204;  Dec  Dig. 
§  39;*    Corporations,  Cent.  Dig.  S  2589.] 

Z  COBPOBATIONS  (§  630*)— DISSOLUTION— DIS- 
MISSAL or  Writ  of  Erbob — Want  of  Pab- 
TY  Defendant. 

There  being  no  defendant  to  the  action  in 
the  court  below,  after  the  dissolution  of  the 
defendant  corporation  by  the  expiration  of  its 
charter,  it  follows  that  there  was  no  party 
which  could  be  made  defendant  In  error  to  the 
bill  of  exceptions  filed  by  the  plaintiff;  and 
therefore  the  writ  of  error  must  be  dismissed. 

[Bid.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {$  2482-2486;  Dec.  Dig.  $  630.*] 

(Additional  Syllabut  by  Editorial  Staff.) 
8.  Corporations  (g  1*)- Definition. 

A  "corporation"  is  an  artificial  person 
created  by  law  for  specific  purposes,  the  limit 
of  whose  existence,  powers,  and  liberties  is  fixed 
by  its  charter. 

[Ed.  Note. — E\>r  other  cases,  see  Corporations, 
Cent  Dig.  S  1 ;   Dec.  Dig.  g  1.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  2,  pp.  1608-1621 ;  vol.  8,  pp.  7619,  7620.] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  Venable  Bros,  against  the  South- 
em  Granite  Company.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Dismissed. 

Jas.  L.  Key,  for  plaintiffs  In  error.  A.  H. 
Cox  and  Chas.  H.  Cox,  for  defendant  In 
error. 

FISH,  C.  J.  Venable  Bros,  brought  an  ac- 
tion against  the  Southern  Granite  Company. 
It  does  not  appear  from  the  record  when  tlie 
suit  was  instituted,  nor  what  was  the  al- 
leged cause  of  action.  It  does  appear  that 
the  charter  of  the  defendant  corporation  ex- 
pired in  June,  1906.  Subsequently  thereto 
the  plaintiffs  amended  their  petition,  and  a 
demurrer  to  the  petition  as  amended  was 
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flled  by  the  attorney  who  had  previously  rep- 
resented the  corporation.  The  demurrer  was 
overruled,  and  upcm  writ  of  error  to  this 
court,  sued  out  In  the  name  of  the  corpora- 
tion, the  Judgment  was  aiDrmed.  After- 
wards, when  the  case  came  on  for  trial  In 
the  superior  court,  it  was,  upon  motion  of 
counsel  purporting  to  represent  the  defunct 
corporation,  referred  to  an  auditor.  The  au- 
ditor having  heard  the  case  and  made  his 
report,  and  exceptions  having  been  flled 
thereto  by  such  counsel,  these  exceptions 
came  on  for  a  hearing;  whereupon  such 
counsel  flled  a  motion  to  abate  the  action,  on 
the  ground  that  the  charter  of  the  defend- 
ant corporation  bad  expired  by  limitation 
on  June  30,  1906  (which  appears  to  have  oc- 
curred pending  the  suit),  and  that  there  bad* 
never  been  any  renewal  or  extension  of  the 
charter.  This  motion  was  supported  by  evi- 
dence which  was  not  disputed.  It  also  ap- 
peared from  the  evidence  that  all  of  the 
Bto<^  of  the  defunct  corporation  was  owned 
by  two  named  persons,  who  had  paid  from 
the  corporation's  assets  the  fees  of  the  at- 
torney represoiting  it,  and  had  given  di- 
rection as  to  the  defense  of  the  action,  and 
that  they  had  sold  some  of  the  property  of 
the  corporation  after  the  expiration  of  its 
charter.  The  presiding  Judge  granted  an  or- 
der abating  the  action,  and  holding  "that  the 
Southern  Granite  Company  was  not,  as  to 
this  case,  a  corporation  de  facto,  and  was 
not  a  corporation  by  estoppel."  To  this  or- 
der the  plaintiffs  flled  a  bill  of  exceptions, 
upon  which  counsel  who  had  represented  the 
defendant  corporation  In  the  action  prior  to 
its  dissolution,  and  who  had  continued  to 
defend  the  action  after  the  expiration  of  the 
charter,  acknowledged  service  as  "attorney 
of  record  for  the  Southern  Granite  Company, 
defendant." 

A  corporation  is  an  artificial  person,  cre- 
ated by  law  for  specific  purposes,  the  limit 
of  whose  existence,  powers,  and  liberties  is 
fixed  by  its  charter.  Civ.  Code  1895,  {  1831. 
Every  corporation  is  dissolved  by  the  expira- 
tion of  Its  charter.  Id.  1882.  "When  a  cor- 
poration expires  by  limitation  of  time, 
•  •  *  It  can  no  longer  prosecute  or  de- 
fend an  action.  In  the  absence  of  some  saving 
provision  in  Its  governing  statute.  An  ac- 
tion can  no  more  be  prosecuted  against  a 
dead  corporation  than  against  a  dead  man. 
In  such  a  case  the  opposing  party  suggests 
the  death  of  the  corporation,  and  upon  the 
fact  being  admitted  or  proved  the  suit  abates, 
Just  as  an  action  for  an  Injury  to  the  per- 
son abates  on  the  suggestion  of  the  death  of 
the  defendant,  unless  there  is  a  saving  stat- 
ute allowing  It  to  be  revived  against  his 
legal  representative."  10  Cyc.  250;  1  Clark 
&  Marshall  on  Corp.  247;  1  Thomp.  Corp.  { 
243.  In  Logan  v.  W.  &  A.  R.  Co.,  87  Ga. 
533,  13  S.  E.  516,  a  writ  of  error  pending  In 
the  Supreme  Court  against  a  corporation 
when  its  charter  expired  was  dismissed,  on 
-the  ground  that  after  the  expiration  of  its 


charter  the  corporation  was  no  longer  a  legal 
entity. 

Upon  its  dissolution  for  any  cause,  all  the 
property  and  assets  belonging  to  the  corpo- 
ration, constitute  a  fund,  first  for  the  pay- 
ment of  its  debts,  and  then  for  equal  distri- 
bution among  Its  members.    Civ.  Code  1895, 

5  1886.  If  a  corporation  la  not  a  person  lo 
law  until  after  the  grant  of  its  charter,  and 
no  valid  Judgment  therefore  can  be  rendered 
against  it  until  after  Its  Incorporation,  as 
was  held  in  Bartram  v.  Collins  Mfg.  Co.,  69 
Ga.  751,  and  Rau  v.  Union  Papef  Mills  Co., 
95  Ga.  208,  22  S.  E.  146,  it  seems  clear  that, 
as  the  dissolution  of  a  corporation  is  com- 
plete upon  the  expiration  of  the  term  limited 
by  the  charter  for  its  existence,  there  being 
then  no  longer  any  law  under  which  It  can 
exist  (Civ.  Code  1895,  |  1882,  par.  1;  1  Clark 

6  Marshall  on  Prlv.  Corp.  427;  1  Thomp. 
Corp.  §  243),  no  valid  Judgment  can  be  ren- 
dered against  it  after  the  expiration  of  Its 
charter.  It  has  been  held  in  many  cases 
that,  if  a  corporation  becomes  extinct  pend- 
ing a  suit  to  which  It  Is  a  party,  the  suit 
thereby  abates  as  to  such  corporation,  and 
any  Judgment  thereafter  rendered  against  It 
Is  a  nullity,  unless  some  provision  Is  made 
for  the  further  prosecution  of  the  suit  by  the 
laws  of  the  state  In  which  the  suit  Is  pend- 
ing. Eagle  Chair  Co.  v.  Kelsey,  23  Kan. 
632;  Bank  of  Gallipolis  v.  Trimble,  6  B.  Mon. 
(Ky.)  599;  Merrill  v.  President,  etc.,  31  Me. 
57,"  60  Am.  Dec.  649;  Thornton  v.  Marginal 
Freight  R.  Co.,  123  Mass.  32;  McCuUoch  v. 
Norwood,  58  N.  T.  562;  Sturges  v.  Vander- 
bllt,  78  N.  Y.  384;  Sturgis  v.  Drew,  11  Hun 
<N.  r.)  186;  Matter  of  Norwood,  32  Hun 
(N.  T.)  196;  Dobson  v.  Simonton,  86  N.  C. 
492;  White  v.  Campbell,  5  Humph.  (Tenn.) 
38.  See,  also,  Krutz  v.  Paola  Town  Co.,  20 
Kan.  397;  Paola  Town  Co.  y.  Krutz,  22  Kan. 
725;  Sword  v.  Wlckersham,  29  Kan.  746. 

The  two  persons  who  owned  all  the  stock 
of  thei  defendant  corporation,  the  Southern 
Granite  Company,  were  separate  and  distinct 
from  the  corporation,  even  before  it  ceased 
to  exist  by  the  expiration  of  its  charter  (Ex- 
change Bank  T.  Macon  Construction  Co.,  97 
Ga.  1,  26  S.  B.  326,  83  U  R.  A.  800;  Way- 
cross,  etc.,  R.  Co.  v.  Offerman,  etc.,  R.  Co., 
109  Ga.  827,  35  S.  E.  275),  and  their  acts, 
after  the  expiration  of  the  charter  of  the 
Southern  Granite  Ompany,  in  continuing  to 
defend  the  suit,  as  set  forth  In  the  state- 
ment of  facts  already  given,  did  not  operate 
to  make  the  dead  corporation  a  corporation 
de  facto,  or  a  corporation  by  estoppel,  so  as 
to  authorize  the  plaintiffs  to  proceed  to  Judg- 
ment against  it  1  Thomp.  Corp.  $  243;  1 
Ciark  &  Marshall  on  Corp.  247;  10  Cyc.  250. 

The  remedy  provided  by  Civ.  Code  1895,  { 
1886,  to  creditors  of  the  corporation  which 
has  been  dissolved  for  any  cause,  is  to  have 
a  receiver  appointed  to  administer  Its  assets 
u^der  the  direction  of  the  court.  Its  debts  to 
be  first  paid,  and  the  balance,  If  any,  dis- 
tributed among  Its  shareholders. 
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As,  after  the  dissolution  of  the  defendant 
corporation  by  the  expiration  of  Its  charter, 
there  was  no  defendant  to  the  case  In  the 
court  below,  it  follows,  of  course,  that  there 
was  no  par^  defendant  to  that  action,  which 
could  be  made  defendant  In  error  to  the  bill 
of  exceptions  filed  by  the  plalntlfFs. 

Therefore  the  writ  of  error  must  be  dis- 
missed, for  the  want  of  a  party  defendant  in 
error.  Logan  ▼.  W.  &  A.'  R.  Co.,  87  Ga.  533, 
IS  S.  B.  510.    All  the  Justices  concur. 


036  Ga.  S12) 

HOLLAND  V.  ZEI6LER  et  al. 
(Supreme  Court  of  Georgia.    Dec.  15,  1910.) 

(Syllabut  "by  the  Court.) 
Wills  (§  614*)— Constboction— Estates  Cbe- 

ATBi)— Life  Estate. 

Mary  L.  Zeigler  and  Minnie  Holland,  claim- 
ing to  own  an  interest  in  certain  realty  as  dev- 
isees under  the  will  of  the  defendant's  testa- 
tor, brought  an  action  against  the  defendant  as 
executor,  to  enjoin  him  from  selling  the  prop- 
erty in  question.  By  consent  the  controlling 
issue  in  the  case  was  submitted  to  the  judge  for 
decision,  without  the  intervention  of  a  jury. 
The  sole  question  submitted  to  the  judge  was 
whether,  under  the  provisions  of  item  5  of  the 
will,  any  interest  in  a  certain  law  office,  on 
the  lot  of  land  whereon  the  dwelling  of  the 
testator  was  situated  at  the  time  of  his  death, 
passed  to  the  petitioners.  The  fifth  item  of  the 
will  was  as  follows:  "Mrs.  Mary  L.  Zeigler 
having  been  and  is  a  faithful  servant  for  me 
and  family,  during  my  sickness  and  in  health, 
I  feel  that  she  should  be  remembered  in  this 
my  last  will.  I  therefore  will  and  bequeath  to 
said  Mary  L.  Zeigler,  for  and  during  her  nat- 
ural life,  for  a  home  for  herself  and  my  daugh- 
ter Minnie  Holland,  'the  use  and  occupancy  of 
my  dwelling  house  and  lot,  and  at  the  death  of 
said  Mary  L.  Zeigler  said  house  and  lot  shall 
revert  back  to  my  estate  and  be  divided  between 
my  other  or  surviving  legatees,  share  and  share 
alike."  The  judge  rendered  the  following  de- 
cision: "After  consideration  of  the  terms  and 
stipulations,  and  of  what  appears  to  be  the 
meaning  and  intent  of  Item  5  of  said  will,  it  is 
the  judgment  of  the  court  that  the  bouse  and 
the  lot  whereon  the  house  is  situated  was,  by 
the  fifth  item  of  said  will,  conveyed  to  Mary 
Zeigler  and  Minnie  Holland  for  life ;  and,  the 
law  oflice  above  referred  to  being  situated  upon 
said  lot,  it  is  the  judgment  of  the  court  that 
the  title  to  said  office  was,  together  with  the 
other  improvements  and  buildings  situated  on 
the  lot  whereon  the  dwelling  house  is  situat- 
ed, bequeathed  to  Mary  Zeigler  and  Minnie  Hol- 
land as  life  estate."  It  does  not  appear  from 
the  record  that  any  aliunde  evidence  was  sub- 
mitted to  the  judge.  Held,  that  the  judge  prop- 
erly decided  that  the  "law  office"  passed  to  the 
petitioners  under  the  fifth  item  of  the  will,  but 
erred  in  holding  that  Minnie  Holland  took  a 
life  estate  therein  during  her  life,  as  it  was  pro- 
vided in  the  item  of  the  will  under  considera- 
tion that  the  testator's  house  and  the  lot  where- 
on it  appeared  that  the  office  was  situated  were 
devised  to  Mary  L.  Zeigler  during  her  life,  for 
a  home  for  herself  and  Minnie  Holland,  and, 
at  the  death  of  Mary,  that  the  lot  should  re- 
vert to  the  testator's  estate. 

[EM.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  §  614.»1 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  Rawllngs,  Judge. 


Action  by  M.  L.  Zeigler  and  others  against 
M.  M.  Holland,  executor.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Johnston  &  Cone,  for  plaintiff  in  error. 
Hill  &  Anderson  and  Dorsey,  Brewster,  How- 
ell &  Heyman,  for  defendants  In  error. 

FISH,  0.  X  Judgment  reversed.  All  the 
Justices  concur. 

(US  Qa.  BU) 

MIMS  T.  JONES  et  aL 
(Supreme  Court  of  Georgia.     Dec.  16,  1910.) 

~"  (Bvttahui  hy  the  Court.) 

1.  SPEcrFio  Pebfobmance  (8  116%*)— Pliead- 
IKQ— Amendment. 

A  petition  seeking  specific  performance  and 
injunction  may  be  amended,  either  in  form  or 
in  substance,  notwithstanding  its  allegations 
are  sworn  to ;  and  the  fact  that  the  plaintiff 
has  obtained  a  temporary  restraining  order  on 
the  petition  prior  to  his  offer  to  amend  is  no 
bar  to  this  right. 

[Ed.  Note. — For  other  cases,  see  Si>eci&c  Per- 
formance, Dec  Dig.  S  116%.*] 

2.  Specific  Performance  (8  88*)— Pleading 
(8  248*)— Contracts  Enfobcbablb— Amend- 
ment—New  Cause  of  Action. 

Where  the  vendor  in  a  contract  for  the 
sale  of  land  has  only  a  bond  for  titles  to  the 
land,  and  the  purchaser  by  the  contract  is  to 
pay  the  maker  of  the  bond,  as  a  part  of  the 
purchase  money,  the  whole  or  part  of  a  certain 
debt  due  him  by  the  holder  of  the  bond,  the 
fact  that  the  vendor  does  not  own  the  fee-sim- 
ple title  to  the  land,  which  fact  was  known  to 
the  purchaser  when  the  contract  was  made,  is 
not  a  good  ground  to  defeat  an  action  by  him 
for  specific  performance.  This  is  true,  though 
the  written  contract  between  the  parties  did 
not  disclose  the  fact  that  the  vendor  only  had 
a  bond  for  titles  to  the  land. 

(a)  The  original  petition  prayed  that  the  de- 
fendant be  required  to  transfer  to  the  plaintiffs 
the  bond  for  titles.  An  amendment  to  this 
prayer  was  offered  and  allowed,  adding  thereto 
"or  that  the  defendant  Mims  be  required  to 
execute  to  petitioners  a  good  and  sufficient  war- 
ranty deed  to  the  land.'  This  amendment,  by 
which  such  addition  was  made  to  the  prayers 
of  the  petition,  was  not  subject  to  the  objection 
that  a  new  cause  of  action  was  thereby  added. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec,  Dig.  8  88  ;♦  Pleading,  l)ec.  Dig. 
8  248.*] 

3.  Specific  Performance  (8  114*)— Plka.dino 
— sufficienct  of  petition. 

The  amendment  offered  by  the  plaintiffs 
was  not  subject  to  any  of  the  objections  made 
thereto,  and  the  petition  as  amended  was  not 
subject  to  any  of  the  grounds  of  demurrer. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  {  114.*J 

(Additional  SyUalui  by  Editorial  Staff.) 

4.  Evidence  (88  208,  26o*)— Estoppel  (S  3*)— 
Admissions  in  Abandoned  Pleadinob. 

Where  admissions  are  made  In  pleadings, 
which  are  withdrawn  or  stricken  by  amend- 
ment, the^  can  be  used  by  the  opposite  party 
on  the  trial  as  evidence,  with  the  right  of  the 
other  party  to  explain  or  disprove  them ;  but  ad- 
missions in  pleadings,  after  they  are  withdrawn 
or  stricken  b<f  amendment,  cannot  be  used  as 
solemn  admissions  in  judido,  so  as  to  work  an  e?:- 
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toppel  on  the  party  making  them  to  defend  them. 
[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  S§  71S-72.') :   Dec  Dig.  H  208,  265;* 
Kstoppel,  Dec.  Dig.  S  3.*] 

B^pr  from  Snperlor  Conrt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  A.  J.  Jones  and  others  against 
H.  J.  Mlms.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

J.  F.  GoUghtly,  for  plaintUT  In  error.  Dor- 
eey,  Brewster,  Howell  &  Heyman  and  Perry 
S.  Pearson,  for  defendants  in  error. 

HOLDEN,  J.  The  plaintifTs  filed  their  pe- 
tition, making  the  following  allegations:  The 
plaintiffs  and  the  defendant  entered  Into  a 
contract  of  which  the  following  is  a  copy: 

"Atlanta,  Ga.,  June  2,  1909.  Georgia,  Ful- 
ton County.  I  hereby  agree  to  pay  H.  J. 
Mlms  ten  thousand  ($10,000)  dollars,  on  the 
following  terms,  viz.:  One  thousand  ($1,000) 
dollars  cash,  and  the  balance  the  assumption 
of  a  $4,500  loan  held  by  Willis  Whipple,  and 
$4,500  due  January  1,  1910,  without  interest, 
for  the  following  described  property,  to  wit: 
23  acres  of  land  situated  on  the  northeast 
corner  of  Va.  Ave.  and  Whipple  Ave.,  and 
known  as  a  part  of  the  Whipple  tract  I 
bave  this  day  deposited  with  I.  0.  McCrory, 
real  estate  agent,  the  sum  of  ten  dollars,  as 
a  part  of  the  above-named  purchase  money 
to  bind  this  trade;  a  reasonable  length  of 
time  being  allowed  for  the  examination  of 
titles  by  my  attorney.  If  said  titles  are 
good,  I  agree  to  make  settlement  at  once; 
but  if  said  titles  are  not  good,  or  cannot  be 
made  good  within  a  reasonable  length  of 
time,  the  said  cash  payment  is  to  be  return- 
ed to  me  and  this  trade  canceled.  [Signed] 
A.  J.  Jones.    Jno.  R.  DIdcey,  Purchaser. 

"I  accept  the  above  offer,  and  guarantee 
the  titles  to  be  good,  and  agree  to  pay  I.  0. 
McCrory  a  commission  of  two  hundred  and 
fifty  dollars  ($250.00),  payable  January  1, 
1910.    H.  J.  Mlms,  Owner. 

"$10.00.  Received  of  I.  0.  McCrory  ten 
dollars  as  a  part  of  the  purchase  money  on 
my  23  acres  of  land  on  the  N.  B.  corner  of 
Whipple  Ave.  and  Va.  Ave.,  In  Terrell  Park, 
Fulton  county,  Qa.  June  2,  1909.  H.  J. 
Mlms." 

At  the  time  the  contract  was  made  the  de- 
fendant delivered  to  the  plaintiffs,  for  the 
purpose  of  having  an  examination  of  the  ti- 
tles to  the  property  made,  a  bond  for  titles 
from  Willis  Whipple  to  the  defendant,  a  copy 
of  which  bond  for  titles  was  attached  to  the 
petition.  The  property  referred  to  in  the 
bond  for  titles  is  that  referred  to  in  the  con- 
tract. At  the  time  the  contract  was  made 
the  plaintiffs  knew  that  the  defendant  only 
had  a  bond  for  titles  to  the  property.  The 
$4,500  loan  referred  to  In  the  contract  "con- 
sists of  nine  promissory  notes  set  out  in  said 
Wond  for  titles,"  payable  on  the  1st  day  of 
January,  1910,  and  on  the  1st  of  each  suc- 


ceeding January  thereafter,  to  January  1, 
1918,  inclusive.  The  principal  of  the  notes 
(exclusive  of  the  Interest  included  in  the 
same)  is  $4,500.  On  June  14,  1909,  the  plain- 
tiffs, after  being  satisfied  as  to  the  titles  to 
the  property,  made  to  the  defendant  "an  un- 
conditional tender  of  $1,000  cash,  in  lawful 
money  and  legal  tender  of  the  United  States, 
and  also  of  a  promissory  note  signed  by  pe- 
titioners, for  the  principal  sum  of  $4,500, 
due  January  1,  1910,  with  interest  from  said 
last  date  at  6  per  cent  per  annum,  dated 
June  14,  1909,  and  payable  to  H.  J.  Mlms,  or 
order,  and  further  offered  to  assume  said 
$4,500  loan  held  by  Willis  Whipple,  and  of- 
fered and  agreed  to  comply  with  the  terms 
of  said  contract  and  told  said  Mlms  they 
were  then  ready,  willing,  and  able  to  comply 
with  and  carry  out  the  terms  of  said  con- 
tract; and  said  tender  and  offer  to  comply 
are  continuous  and  continuing;  and  petition- 
ers were  at  said  time,  have  been  ever  since, 
and  are  now,  willing,  ready,  and  able  to 
comply  with  said  contract  But  said  Mims 
refused  then,  and  still  refuses,  to  accept 
said  tender,  and  refused  to  accept  said  $1,000 
and  said  note,  and  told  petitioners  he  would 
not  accept  same,  and  that  be  would  not  com- 
ply with  said  contract  Petitioners  are  ready 
and  willing,  and  offer,  to  pay  said  $1,000,  and 
bring  said  note  into  this  court  and  to  com- 
ply with  the  terms  of  said  contract,  and  to 
abide,  the  orders  and  decrees  of  this  court 
in  the  premises.  Said  property  Is  very  val- 
uable, and  Is  rapidly  enhancing  in  value,  and 
petitioners  are  informed  and  believe  that 
said  Mlms  is  about  to  transfer  and  assign 
said  bond  for  titles  and  his  Interest  In  said 
property  to  some  person  or  persons  other 
than  petitioners."  The  defendant  is  able, 
and  It  Is  within  his  power,  to  comply  with 
the  contract  Any  damages  recoverable  be- 
cause of  his  violation  thereof  will  not  be  an 
adequate  compensation  to  petitioners,  and 
defendant  "could  not  respond  to  such  dam- 
ages as  might  be  awarded." 

Plaintiffs  prayed  that  the  defendant  be  re- 
quired to  carry  out  and  comply  with  the 
terms  of  the  contract  and  for  an  order  com- 
pelling specific  performance  thereof,  and  re- 
quiring defendant  "to  transfer  said  bond  for 
titles  to  petitioners."  In  an  ameudinent  al- 
lowed by  the  court  this  prayer  was  amended 
by  adding  thereto  "or  that  the  defendant 
Mlms  be  required  to  execute  to  petitioners 
a  good  and  eufliclent  warranty  deed  to  said 
laud."  Plaintiffs  prayed  that  the  defendant 
be  enjoined,  until  "the  final  adjudication  of 
the  rights  between  the  parties,"  from  trans- 
ferring or  assigning  his  bond  for  titles,  or 
his  equity  therein,  other  than  by  transfer- 
ring the  same  to  petitioners,  and  from 
"changing  the  status  of  said  bond  for  titles, 
or  his  interest  in  said  property,  except  by 
assigning  the  same  to  plaintiffs." 

The  defendant  filed  demurrers.    The  plaln- 
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tiffs  amended  the  petition  by  adding  the 
prayer  hereinbefore  stated,  and  by  stating 
that  the  whole  contract  between  the  parties 
was  set  out  In  the  writings  hereinbefore 
copied,  and  by  strllilng  from  the  petition  cer- 
tain allegations  to  the  effect  that  there  were 
certain  parts  of  the  contract  actually  made 
which  were  not  set  forth  in  the  writings. 
This  amendment  was  allowed,  subject  to  ex- 
ceptions. To  an  order  refusing  to  sustain 
the  defendant's  objections  and  strike  the 
amendment,  and  to  an  order  overruling  the 
demurrers,  the  defendant  excepted. 

1.  The  defendant  objected  on  several 
grounds  to  the  amendment  offered  by  the 
plaintiffs,  one  of  which  was  that,  the  petition 
being  sworn  to  by  both  plaintiffs,  it  could 
not  be  amended  by  striking  therefrom  mate- 
rial allegations.  The  defendant's  counsel  es- 
pecially contended  that  this  amendment  could 
not  be  allowed  after  the  plaintiffs  had  obtain- 
ed a  temporary  restraining  order  on  the  pe- 
tition. Civ.  Code  1895,  |  5097,  provides:  "AH 
parties,  whether  plaintiffs  or  defendants,  in 
the  superior  or  other  courts,  whether  at  law 
or  in  equity,  may,  at  any  stage  of  the  cause, 
as  matter  of  right,  amend  their  pleadings  in 
all  respects,  whether  In  matter  of  form  or  of 
substance,  provided  there  is  enough  in  the 
pleadings  to  amend  by."  Also  see  sections 
5098  and  5045.  The  plaintiffs  had  a  right  to 
amend  the  petition  in  material  parts  after 
the  temporary  restraining  order  was  granted 
thereon,  and  the  court  committed  no  error  in 
allowing  the  amendment  over  the  objection 
above  stated. 

Where  admissions  are  made  in  pleadings, 
and  are  withdrawn  or  stricken  by  amend- 
ment, they  can  be  used  by  the  opposite  party 
upon  the  trial  as  evidence,  with  the  right  of 
the  other  party  to  explain  or  disprove  them; 
but  admissions  in  pleadings,  after  they  are 
withdrawn  or  stricken  by  amendment,  can- 
not be  used  as  solemn  admissions  In  judicio, 
so  as  to  work  an  estoppel  on  the  party  mak- 
ing them  to  deny  them,  but  can  only  be  used 
as  evidence  In  the  way  of  admissions.  Ala. 
Midland  Ry.  Co.  v.  Guilford,  114  Ga.  627,  40 
S.  E.  794;  and  see  same  case,  119  Ga.  523, 
46  S.  E.  035 ;  Hester  v.  Gairdner,  128  Ga.  531, 
538,  58  S.  E.  165;  Cooley  v.  Abbey,  lU  Ga. 
439,  443,  36  S.  B.  786 ;  Lydla  Ptnkham  Med. 
Co.  V.  Glbbs,  108  Ga.  138,  33  S.  E.  945.  After 
the  petition  was  amended,  It  was  not  subject 
to  the  demurrer  that  it  appeared  that  part 
of  the  contract  agreed  upon  between  the  par- 
ties was  in  parol  and  part  was  in  writing. 
Nor  was  it  subject  to  the  demurrer  that  there 
was  no  sufficient  description  of  the  land  in 
the  writings.  The  court  could  not  say,  as  a 
matter  of  law,  that  the  description  was  In- 
sufficient 

2.  Nor  was  the  petition  subject  to  dismissal 
because  it  showed  on  its  face  that  the  plain- 
tiffs knew  at  the  time  the  contract  was  made 
that  the  defendant  did  not  have  title  to  the 


land,  but  only  held  a  bond  for  title  thereto 
from  Whipple.  Where  the  vendor  in  a  con- 
tract for  the  sale  of  land  only  has  bond  for 
titles  to  the  land,  and  by  the  contract  the 
purchaser  is  to  pay  to  the  maker  of  the  bond, 
as  a  part  of  the  purchase  money,  the  whole 
or  a  part  of  a  certain  debt  due  him  by  the 
holder  of  the  bond,  the  fact  that  the  vendor 
did  not  own  the  fee-simple  title  to  the  land, 
which  fact  was  known  to  the  purchaser  when 
the  contract  was  made,  is  not  a  good  ground 
to  defeat  an  action  by  the  purchaser  for  spe- 
cific performance.  This  is  true,  though  the 
written  contract  between  the  parties  did  not 
disclose  the  fact  that  the  vendor  only  had 
bond  for  titles  to  the  land.  See,  in  this  con- 
nection, Phinizy  V.  Guernsey,  111  Ga.  346, 350. 
et  seq.,  36  S.  B.  796^  50  L.  R.  A.  680,  78  Am. 
St  Rep,  207. 

The  original  petition  prayed  that  the  de- 
fendant be  required  to  transfer  to  the  plain- 
tiffs the  bond  for  titles.  An  amendment  to 
this  prayer  was  offered  and  allowed,  adding 
thereto  "or  that  the  defendant  Mima  be  re- 
quired to  execute  to  petitioners  a  good  and 
sufilclent  warranty  deed  to  the  land."  This 
amendment,  by  which  such  addition  was  made 
to  the  prayers  of  the  petition,  was  not  subject 
to  the  objection  that  a  new  cause  of  action 
was  thereby  added.  Nor  was  a  new  cause  of 
action  added  by  striking  from  the  petition 
certain  allegations  that  certain  portions  of 
the  contract  between  the  parties  were  not  in 
writing.  The  maker  of  the  bond  for  titles 
was  not  a  necessary  party  to  the  case.  The 
amendment  offered  was  not  subject  to  any  of 
the  objections  made  thereto,  nor  was  the  pe- 
tition subject  to  the  general  demurrer,  or  to 
any  of  the  grounds  of  special  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
car. 

(136  Qa.  &u> 
KELLY  V.  MURPHY  ft  CO. 
(Supreme   Court  of  Georgia.     Dec.   15,   1910.) 

(Syllabut  ly  the  Court.) 

1.  Motions    (S    31*)— Verification— Answeb 
—Omission— Curable  Defects. 

Although  section  4775  of  the  Civil  Code  of 
1895  requires  an  oflScer,  who  is  called  on  by 
rule  nisi  to  show  cause  why  he  should  not  pay 
over  money  alleged  to  have  been  collected  by 
him,  to  file  an  answer  under  oath,  "taken  at  the 
time  the  answer  is  filed,"  yet  an  omission  to 
verify  the  answer  is  a  curable  defect  Neal  v. 
Davis  Foundry  &  Machine  Works,  131  Ga. 
701,  63  S.  E.  221,  and  ciutions. 

[Ed.  Note. — For  other  caaes,  see  Motions,  Dec. 
Dig.  i  31.»] 

2.  Motions  (J  81*)— Answeb  —  Amendment— 
Verification. 

Although  rules  against  ofScers  do  not  come 
within  the  purview  of  statutes  regulating  de- 
faults for  failure  to  plead  at  the  return  term  of 
suits,  but  are  matters  governed  to  a  considera- 
ble extent  by  the  discretion  of  the  court  yet 
where  a  rule  nisi  was  issued  against  a  justice  dt 
the  peace,  calling  on  him  to  show  cause  why  he 
should  not  pay  over  a  sum  of  money  alleged  to 
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have  been  collected  by  him,  and  on  the  day  fix- 
ed for  the  return  of  the  rule  an  answer  was 
filed  by  an  attorney  for  the  defendant,  denying 
that  he  had  collected  the  money,  but  it  wag  not 
verified,  and  when  the  proceeding  came  on  for 
a  hearing  some  days  later,  and  before  any  ac- 
tion bad  been  taken  by  the  coart,  the  respond- 
ent moved  to  be  allowed  to  amend  his  answer 
by  adding  a  verification  thereto,  and  made  an 
affidavit  that  he  tiad  been  prevented  from  mak- 
ing such  verification  at  the  time  when  the  an- 
swer was  filed  on  account  of  providential  cause, 
it  was  error  for  the  presiding  judge  to  refuse  to 
allow  the  amendment  and  make  the  rule  abso- 
lute, not  as  a  matter  of  discretion,  but  on  the 
ground  that  there  was  no  legal  answer  filed, 
which  could  be  amended.  Holcombe  v.  Dupree, 
50  Oa.  336. 

[E!d.  Note.— For  other  cases,  see  Motions,  Dec. 
Dig.  S  31.*] 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  between  J.  M.  Kelly  and  J.  J.  Mur- 
phy &  Co.  From  the  Judgment,  Kelly  brings 
«rror.    Reversed. 

Henry  S.  Jones,  for  plaintiff  in  error. 
Milton  G.  Barwick  and  Isaac  8.  Peebles,  Jr., 
for  defendants  In  error. 

LIBIPKI'N,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(135  Oa.  450) 

PALMER  BRICK  CO.  r.  WOODWARD. 
(Supreme  Court  of   Georgia.     Dec.  14,  1910.) 

(Bynabv*  hy  th«  Court.) 
Motions  (S  62*)— Infants  rt  80*)— Lease  of 
Land  Unoeb  Obdeb  of  Coubt— Necessitt 
FOE  Pbocess— Obdeb — Constbuction. 

An  application  addressed  to  the  judge  of 
Fulton  superior  court,  "exercising  jurisdiction 
in  chancery  therein,"  by  one  named  as  trustee 
in  a  deed,  was  made  for  an  order  to  lease  the 
property  conveyed  by  the  deed  for  20  years  to 
the  plaintiff  in  error  to  make  brick  out  of  the 
clay  on  such  land,  and  for  other  purposes.  The 
life  tenant,  in  an  entry  acknowledging  service 
on  the  petition,  stated  that  she  united  with  the 
petitioner  in  the  application  and  requested  the 
court  to  grant  the  same.  Service  of  the  peti- 
tion and  rule  nisi  was  had  upon  the  minors 
named  as  remaindermen  in  the  deed,  and  upon  a 
guardian  ad  litem  appointed  in  open  court  by 
the  judge.  The  guardian  ad  litem  in  his  an- 
swer stated:  "I  accept  the  trust  imposed,  and 
have  carefully  examined  the  application  of  the 
trustee  to  lease  the  property,  as  well  as  con- 
sulted outside  parties  about  it,  and  am  fully 
satisfied  that  the  best  interests  of  the  cestui  que 
trusts  will  be  subserved  by  granting  the  order 
[prayed]  for,  and  permitting  the  property  to  be 
leased  upon  the  terms  and  conditions  m  said 
petition  set  forth."  At  the  time  and  place 
fixed  in  the  rule  nisi  an  order  was  passed  re- 
citing: "Upon  consideration  of  the  within  peti- 
tion, and  the  answer  of  the  fruardian  ad  litem, 
as  well  as  the  request  of  Mrs.  Catherine  S. 
Woodward,  uniting  in  the  petition  of  the  trus- 
tee, it  appearing  to  be  for  the  best  interests  of 
the  beneficiaries,  it  is  ordered  and  adjudged  by 
the  court  that  the  application  to  lease  the  trust 
property,  upon  the  terms  and  conditions  in  the 
applications  set  forth,  be  and  the  same  are  here- 
by granted."     Held: 

(1)  The  ordei  granting  the  application  must 
be  held  to  be  one  granted  in  term  time,  in  view 


of  the  words  following  the  order,  and  preceding 
the  signature  of  the  judge  thereto,  ^In  open 
court  this  September  19, 1^;"  nothing  else  ap- 
pearing in  the  proceedings  to  indicate  that  it 
was  granted  at  chambers.  Morehead  v.  Allen, 
131  Ga.  SOT,  03  S.  E.  507. 

(2)  The  minors  claiming  a  remainder  interest 
under  the  deed  (one  of  whom  was  the  present 
defendant  in  error),  and  a  guardian  ad  litem  ap- 
pointed for  them  having  been  duly  served  with 
a  copy  of  the  petition  and  of  the  order  to  show 
canse  why  it  should  not  be  granted,  and  the 
petition  having  been  considered  and  passed  npon 
m  term  time,  the  minors  became  wards  of  chan- 
cery, and  the  order  granting  the  application  to 
lease  the  property  was  binding  upon  the  defend- 
ant in  error. 

(a)  This  is  true,  although  the  deed  may  have 
created  no  valfd  trust,  and  the  remainder  es- 
tate conveyed  to  the  minors  was  a  legal  estate. 
Richards  v.  E  T.  V.  &  G.  Ry.  Co.,  106  Ga. 
eii  33  S.  R  193,  45  L.  R  A.  712. 

(b)  The  minors  having  been  duly  served,  and 
being  represented  by  a  guardian  ad  litem,  who 
filed  an  answer  in  their  behalf,  and  the  pro- 
ceedings being  in  term  time,  and  the  minora 
having  become  wards  of  chancery,  the  absence 
of  process  did  not  vitiate  the  proceedings.  Rich- 
ards V.  B.  T.  V.  &  G.  Ry.  Co.,  supra. 

(3)  The  contract  of  lease  made  was  author- 
ized by  the  terms  of  the  order. 

(4)  The  court  erred  in  granting  an  injunction 
restraining  the  plaintiff  in  error  "from  mining, 
digging,  or  removing  any  soil,  dirt,  or  clay 
from  the  premises  described  in  the  petition." 

[Ed.  Note.— For  other  cases,  see  Motions, 
•Dec  Dig.  I  62;»   Infants,  Dec  Dig.  {  39.»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  E.  P.  Woodward  against  the 
Palmer  Brick  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  M.  Terrell,  for  plaintiff  in  error.  H. 
O.  Erwin  and  Dorsey,  Brewster,  Howell  A 
Heyman,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  reversed.  All 
the  Justices  concur,  ei^cept  LUMPKIN,  J., 
disqualified. 


a6<  N.  c.  61) 
JONES  et  aL  v.  BALSLET  et  al. 

(Supreme  Ck>nrt  of  North  Carolina.     Dec.  20, 
1910.) 

1.  Covenants  (S  IIC*)— Covenants  of  Title 

— Actions  fob  Bbeach — Issues. 

In  an  action  for  breach  of  a  covenant  of 
warranty  of  title,  the  complaint  alleged  that, 
in  a  former  suit  against  plaintiff  herein,  the 
plaintiffs  therein  recovered  a  judgment  for  a 
part  of  the  tract  conveyed  by  defendants'  deed 
upon  a  title  paramount  to  that  conveyed  by 
the  deed,  and  without  denying  such  allegations 
the  answer  alleged  that  the  land  recovered. in 
such  other  action  was  not  a  part  of  the  land 
conveyed  by  .  defendants  to  plaintiff  herein. 
Held,  that  the  issue  was  as  to  whether  the  land 
recovered  in  such  other  suit  was  a  part  of  that 
conveyed  by  defendant's  deed,  and  not  as  to  the 
superiority  of  the  title  of  plaintiffs  in  such  other 
suit,  and  hence  the  question  whether  the  record 
in  the  other  suit  was  evidence,  prima  facie  or 
otherwise,  that  plaintiff  herein  had  been  ousted 
by  paramount  title  need  not  be  decided. 

[Ed.  Note. — For  other  cases,   see   Covenant* 
Cent.  Dig.  SS  209,  210;    Dec  Dig.  |  116.*] 
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2.  Tbiai,   (8   234*)— InsTBUcnon— DiREcnoif 

OP  Verdict. 

Where  the  case  is  tried  upon  special  issues, 
an  instruction  that  plaintiffs  are  not  entitled 
to  recover  if  the  Jury  believe  the  evidence  is 
improper. 

[Ed.  Note.— For  oth'er  cases,  see  Trial,  Cent 
Dig.  is  534-538;   Dec.  Dig.  {  234.*] 

3.  COVENARTS  (§   132*)— AcnORS  FOB  Bbeach 

—Covenant  of  Wabbantt  of  Titlk. 

If  a  covenantor  of  title  does  not  appear  and 
defend  an  action  involving  the  title  granted, 
when  requested  by  his  grantee  to  do  so,  the 
latter  must  defend  the  action  in  good  faith  and 
with  reasonable  diligence,  in  order  to  recover 
costs  and  connsel  fees  expended  therein,  in  an 
action  for  breach  of  the  covenant. 

[Ed.   Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  {{  260-262;   Dec.  Dig.  {  182.*] 

4.  Covenants  (S  121»)— Wabbantt  of  Titlk 
—Action   for  Bbeach — Ejectment. 

A  judgment  in  ejectment  against  a  grantee, 
is  conclusive  against  the  grantor  on  the  ques- 
tion of  title  to  the  land,  in  a  subsequent  action 
against  him  for  breach  of  a  covenant  of  war- 
rant; of  title,  if  be  was  given  substantial  notice 
to  come  in  and  defend  his  title,  though  be  was 
not  actually  made  a  party  to  the  action,  and 
was  not  expressly  .requested  to  defend  it,  so 
that  notice  to  a  grantor  by  the  grantee  of  the 
pendency  of  an  action  involving  title  to  a  part 
of  the  tract  conveyed,  and  of  the  grantee's  in- 
tention to  defend,  was  sufficient  to  make  the 
grantor  liable  for  the  costs  and  reasonable  at- 
torney's fees  incurred  therein,  in  a  subsequent 
action  for  breach  of  the  grantor's  covenant  of 
warranty  of  title,  though  he  was  not_  actually 
requested   to  appear  and  defend   his   title. 

[Ed.   Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §§  221-223;   Dec.  Dig.  §  121.*] 

6.  Covenants  (|  132*)— Warranty  of  Title 
—Actions  for  Breach— Damages. 

Since  one  who  breaches  bis  contractual  ob- 
ligations is  liable  to  the  other  party  for  the 
damages  reasonably  within  the  contemplation 
of  the  parties  when  the  contract  was  made, 
one  covenanting  in  a  deed  to  defend  the  title  con- 
veyed, by  failure  to  defend  an  action  involving 
the  title  of  the  pendency  of  which  he  was  noti- 
fied, becomes  liable  for  the  expenses  incurred  by 
bis  grantee  in  defending  the  title,  and  hence  is 
liable  in  an  action  for  a  breach  of  his  covenant 
for  the  costs  and  reasonable  counsel  fees  ex- 
pended by  bis  grantee  in  doing  so. 

[Kd.   Note.— For  other  cases,   see  Covenants, 
Cent.  Dig.  i§  2G0-2C2 ;   Dec.  Dig.  |  132.*] 

6.  Covenants  ({  132*)— Wabbantt  of  Title 
—Action  fob  Breach  —  Counsel  Fees  — 
Amount. 

The  counsel  fees  recoverable  In  an  action 
for  breach  of  a  warranty  of  title  must  be  rea- 
sonable, and  it  is  error  to  permit  recovery  of 
the  fees  actually  paid  to  counsel  In  defending 
the  title. 

[Ed.   Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  $  261;    Dec.  Dig.  {  132.*] 

7.  Covenants  (§  185*)  —  Ikstbuctiok  — 
Amount  of  Recovebt. 

Error  in  an  action  for  breach  of  a  covenant 
of  warranty  of  title  in  instructing  that  plaintiS 
could  recover  the  amount  actually  paid  to  coun- 
sel in  defending  the  title,  instead  of  reasonable 
counsel  fees,  requires  a  new  trial  on  the  issue 
of  counsel  fees,  where  that  question  was  sub- 
mitted in  conjunction  with  the  question  of  costs 
by  a  spedal  interrogatory  asKing  bow  much 
plaintiff  was  entitled  to  recover  for  costs  and 
attorney's  fees. 

[Bid.   Note.— For  other  cases,   see  Covenants, 
Cent  Dig.  J  269;    Dec.  Dig.  $  185.*] 


8.  Covenants  (8  116*)— Wabbahit  of  Title 
-Actions  fob  Breach— Pleading. 

Since  counsel  fees  paid  out  by  a  grantee 
in  defending  the  title  conveyed  were  fairly  con- 
templated as  a  part  of  the  damages  resulting 
from  the  grantor's  breach  of  his  covenant  war^ 
ranting  title  and  agreeing  to  defend  it.  snch 
damages  may  be  recovered  in  an  action  for 
breach  of  covenant  of  warranty  under  a  generml 
allegation  of  damage  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Covenants 
Cent  Dig.  S  209;    Dec.  Dig.  |  116,*] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty;  I^oD,  Judge. 

Action  by  J.  W.  Jones  and  another  against 
T.  E.  Balsley  and  others.  From  a  Judgment 
for  plaintiffs,  the  defendant  named  appeals. 
Reversed,  and  new  trial  ordered. 

The  allegation  of  the  complaint  as  to  dam- 
ages was  generaL 

The  plaintiff  brought  this  action  to  re- 
cover damages  for  a  breach  of  a  covenant  of 
warranty.  T.  E.  Balsley,  as  executor  of 
Jacob  B.  Balsley,  on  February  26,  .1898,  in 
consideration  of  $3,600,  executed  a  deed  to 
the  plaintiffs  for  a  lot  in  the  city  of  Greens- 
boro, which  is  described  in  the  complaint 
At  the  same  time,  the  defendants,  referring 
to  the  said  deed,  covenanted  with  the  plain- 
tiffs, their  heirs  and  assigns,  "tiiat  the  title 
to  the  property  was  vested  in  the  said  Jacob 
B.  Balsley,  and  that  the  same  is  free  from 
all  incumbrances,  and  that  tlie  said  T.  E. 
Balsley  as  executor  is  authorized  and  em- 
powered to  sell  the  same,  and  that  they  will 
warrant  and  defend  the  title  to  the  same 
against  the  lawful  claims  of  aU  persons 
whatsoever."  The  evidence  tended  to  show 
that,  in  a  suit  regularly  instituted  and  tried, 
Eugenia  Watlington  and  others  as  plaintiffs, 
recovered  of  the  plaintiffs  in  this  case  a  part 
of  the  land  conveyed  by  the  deed  of  T.  E. 
Balsley,  executor,  to  them,  the  title  to  which 
is  protected  by  the  covenant  of  warranty. 
The  defendants  in  that  suit  Informed  the 
covenantors  of  the  pendency  of  the  action 
on  their  covenant,  though  they  did  not  re- 
quest them  to  defend  it,  but  stated,  at  the 
time  of  giving  the  notice,  that  they  intended 
to  defend  the  suit  They  employed  attor- 
neys, defended  the  suit,  and  lost  a  part  of 
the  land  by  the  judgment  therein.  The  taxed 
costs  amounted  to  $138.65;  attorneys'  fees, 
paid  by  them,  to  $175 ;  and  the  damages  as- 
sessed by  the  jury  to  $135.  The  plaintiffs 
in  this  action  alleged  in  their  complaint  that 
they  had  been  ousted  or  evicted  by  the  plain- 
tiffs in  the  former  suit,  who  held  the  para- 
mount title.  The  defendants.  In  their  answer, 
admitted  the  sale  of  the  land  and  the  exe- 
cution of  the  covenant,  and  also  admitted 
that  the  plaintiffs  in  this  action  had,  under 
the  judgment  in  the  suit  against  them  by 
the  Watllngtons,  been  dispossessed  of  the 
part  of  the  land  described  in  the  complaint, 
but  averred  that  they  had  not  been  damaged 
thereby,  and,  further,  that,  at  the  time  they 
purchased  the  land  and  recetved  the  deed 
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therefor,  the  plaintiffs  had  fnll  notice  that 
the  Watlingtons  claimed  a  part  of  the  land 
and  were  advised  not  to  buy  the  same.  In 
an  amendment  to  the  answer,  they  aver  that 
the  Judgment  in  the  former  salt,  when  con- 
Btrned  In  connection  with  the  map  annexed 
thereto,  does  not  include  any  land  conveyed 
by  the  deed  of  the  executor,  and,  by  reason 
thereof,  they  pleaded  the  Judgment  as  an 
estoppel  upon  thef  plaintiffs.  The  Judge  sub- 
mitted Issues  to  the  Jury  'Which,  with  the 
answers  thereto,  are  as  follows:  "(1)  Dld^e 
defendants  covenant  to  warrant  and  defend 
the  title  to  the  land  described  In  the  com- 
plaint? Answer:  Yes.  (2)  Were  the  plain- 
tiffs ousted  from  the  land  or  any  part  there- 
of, as  alleged  In  the  complaint?  Answer: 
Yes.  (3)  What  -damages,  if  any,  are  the 
plaintiffs  entitled  to  recover  for  costs  and 
attorney's  fee?  Answer:  $313.65.  (4)  What 
damages.  If  any,  are  plaintiffs  entitled  to  re- 
cover as  the  value  of  the  land  taken  from  the 
plaintiffs?  Answer:  $135."  The  defendants 
duly  excepted  to  the  third  Issue.  Judg- 
ment was  entered  for  the  total  amount  of 
damages  assessed  by  the  Jury,  including  at- 
torney's fees  and  costs,  and  the  defendant 
appealed. 

A.  L.  Brooks,  for  appellant  John  A.  Bar- 
rlnger  and  T.  H.  Calvert,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  When  this  case  was  first  presented 
to  us,  we  thought  it  would  be  necessary  to 
decide  whether  the  record  in  the  original 
suit  was  evidence  against  the  defendants 
In  this  case,  either  presumptive,  prima  facie, 
or  conclusive,  that  the  plaintiffs  had  been 
ousted  by  a  paramount  title.  It  Is  alleged 
In  the  complaint  that  the  plaintiffs  in  the 
suit  of  Watlington  v.  Jones  recovered  a  Judg- 
ment for  a  part  of  the  land  conveyed  by 
the  deed  of  T.  E.  Balsley,  executor  to  Jones 
and  Taylor,  upon  a  title  paramount  to  that 
which  was  conveyed  by  the  deed  of  T.  B. 
Balsley,  executor,  and  this  allegation  was 
not  denied.  It  is  true  that  defendants  al- 
lege In  their  answer  that  the  land  recovered 
from  Jones  and  Taylor  In  the  action  against 
them.  Is  not  a  part  of  the  land  conveyed  to 
them  by  Balsley,  executor,  but  that  allega- 
tion only  raises  an  issue  as  to  the  true  loca- 
tion of  the  land,  and  not  as  to  the  superiority 
of  the  title  of  the  Watlingtons,  If  it  is  em- 
braced by  the  description  in  the  deed.  If  the 
Balsley  deed  did  not  convey  the  land  re- 
covered in  the  other  suit,  the  title  Is  not 
protected  by  the  covenant  of  warranty,  and 
the  question  as  to  the  paramonntcy  of  the 
Watlington  title  Is  not  Involved.  The  Jury 
have  found,  In  their  response  to  the  first 
Issue,  that  it  so  embraced,  for  they  have 
decided  that  the  land  described  in  the  com- 
plaint is  covered  by  the  covenant  of  war- 
ranty, and  the  plaintiffs  herein  have  been 
ousted  therefrom.  There  was,  therefore,  no 
coQtroversy  as  to  the  title  being  paramount 
to  that  conveyed  by  the  Balsley  deed,  but 


the  only  question  was  whether  the  deed  con- 
veyed the  land  and  the  warranty  protected 
the  title.  This  fact  was  found  against  the 
defendant's  contention,  both  In  that  suit 
and  tn  this.  We  have  not  discovered  In  the 
case  any  prayer  for  Instructions  or  any  spe- 
cific exception  or  assignment  of  error  which 
relates  to  the  location  of  the  land  or  to 
the  effect  of  the  Judgment  in  the  original 
suit,  as  an  estoppel  upon  the  plaintiff  in  this 
action  to  now  assert  that  the  deed  of  T.  E. 
Balsley,  executor,  covers  the  land  described 
in  the  complaint,  though  it  is  argued  in  the 
brief  that  they  are  so  estopped,  and.  In  aid 
of  that  argument,  a  map  is  referred  to  which 
Is  not  a  part  of  the  record.  The  plaintiff, 
J.  W.  Jones,  testified  that  the  land  which  he 
lost  In  the  Watlington  suit  Is  a  part  of  the 
land  which  was  conveyed  to  him  and  Tay- 
lor by  Balsley,  and  the  court  seems  to  have 
submitted  the  question,  aa  to  whether  the 
land  which  was  recovered  In  the  Watlington 
suit  was  embraced  by  the  Balsley  deed  and 
the  covenant  of  warranty,  to  the  Jury,  upon 
the  evidence,  and  they  have  found  that  it 
was  Included  in  the  description  of  that  deed 
and,  therefore,  covered  by  the  warranty. 
Nor  do  we  see  how  the  plaintiffs  in  this  ac- 
tion are  estopped  by  the  record  In  the  orig- 
inal suit  to  allege  that  the  three  acres 
recovered  In  that  suit  were  conveyed  by  the 
Balsley  deed,  and  are,  therefore,  within  the 
protection  of  the  warranty.  The  Watling- 
tons recovered  the  land,  we  must  assume,  be- 
cause they  had  a  valid  and  superior  title. 
It  was  sufficient  for  them  to  show  this  in  or- 
der to  recover,  and  it  made  no  difference 
whether  they  'recovered  because  their  title 
was  paramount  to  that  claimed  by  the  de- 
fendants In  that  suit  under  the  Balsley  deed, 
or  because  the  land  In  dispute  was  not  em- 
braced by  that  deed.  They  might  have  re- 
covered on  either  ground.  It  was  not,  there- 
fore, essential  that  the  Jury  should  have 
found,  and  the  court  adjudged,  that  the  land 
was  not  so  embraced,  in  order  to  decide  with 
the  Watlingtons;  and  the  location  of  the 
land,  consequently,  was  not  necessarily  in- 
volved in  that  case,  even  if  the  plaintiffs  in 
,thls  action,  defendants  in  that  one,  would  be 
estopped,  as  contended  by  the  defendants,  if 
it  had  been  so  involved.  The  defendants  in 
this  action  have  not  denied  the  allegation 
that  the  Watlingtons  recovered  under  a  para- 
mount title,  but  have  merely  averred  that 
the  three  acres  are  not  covered  by  the  war- 
ranty. We  may  add  that  there  is  really  no 
question  in  the  case  as  to  the  superiority 
of  the  Watlington  title,  if  the  three  acres  are 
covered  by  the  Balsley  deed. 

The  first  prayer  of  the  defendants,  name- 
ly, "If  the  Jury  believe  the  evidence,  the 
plaintiffs  are  not  entitled  to  recover,"  has 
frequently  been  condemned  by  this  court  as 
not  being  a  proper  one,  and  may  be  disre- 
garded when  the  case  is  tried  upon  specific 
Issues  framed  to  ascertain  the  facts.  Far- 
rell  ▼.  Railroad,  102  N.  C.  390,  0  S.  E.  302. 
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3  li.  R.  A.  647,  11  Am.  St  Rep.  760;  Baker 
V.  Brem,  103  N.  C.  72,  9  S.  E.  629,  4  L.  R. 
A.  370;  Clark's  Code  (3d  Ed.)  |  413,  p.  635, 
and  notes. 

Tbe  other  assignments  of  error  which  It  is 
necessary  to  consider  relate  to  the  allowance 
of  attorney's  fees  paid  and  costs  taxed  and 
recovered  In  the  other  suit  as  part  of  the 
damages.  There  seems  to  be  great  conflict 
in  the  authorities  as  to  the  legal  effect  of  a 
Judgment  recovered  against  a  covenantee,  as 
evidence  against  his  covenantor.  In  an  action 
upon  the  warranty,  both  as  to  tbe  title  and 
the  damages.  Rawle,  In  his  excellent  treatise 
on  Covenants  for  Title  (5th  Ed.)  S  12o,  and 
page  164,  states  the  rules  which,  he  says,  have 
been  adopted  by  a  majority  of  the  courts,  as 
follows :  "In  reviewing,  then,  what  has  been 
said  on  the  subject  of  notice  to  the  covenantor 
of  the  adverse  proceedings,  the  following 
points  appear  to  be  settled  by  the  weight  of 
authority :  First  The  notice  must  be  distinct 
and  unequivocal,  and  expressly  require  the 
party  bound  by  the  covenant  to  appear  and 
defend  the  adverse  suit  Secondly.  If  such 
notice  appear  upon  the  record  of  that  suit  or 
if  the  covenantor  be  made  a  party  to  it,  the 
court  will,  in  the  action  on  tbe  covenant,  be 
authorized  to  instruct  tbe  Jury  that  the  re- 
covery is  conclusive  upon  and  binds  the  de- 
fendant in  that  action.  Thirdly.  If  the  no- 
tice do  not  thus  appear  on  the  record,  the 
question  of  conclusiveness  of  the  Judgment 
will  depend^  upon  tbe  belief  of  the  Jury  as  to 
the  reception  of  the  notice.  Fourthly.  If 
the  record  of  the  adverse  suit  does  not  ex- 
hibit on  its  face  tbe  tltie  under  which  the  re- 
covery was  had,  the  plaintiff  in  tbe  action  on 
the  covenant  must  notwithstanding  proper 
notice  has  been  given,  prove  that  such  title 
did  not  accrue  subsequently  to  the  deed  to 
himself.  Fifthly.  If  no  notice  has  been  giv- 
en, the  record  of  such  adverse  suit  is  not  even 
prima  facie  evidence  that  the  title  was  a  par- 
amount one,  though  it  may  under  some  cir- 
cumstances be  evidence  of  eviction.  And 
sixthly.  It  is  not  indispensable  to  the  recov- 
ery on  the  covenant  that  notice  of  tbe  ad- 
verse suit  shall  have  been  in  any  way  given." 

This  court  In  Martin  v.  Cowles,  19  N.  C. 
101,  approved  in  Wilder  v.  Ireland,  53  N.  C. 
85,  held  tl..it  a  Judgment  In  ejectment  against 
the  vendee  is  no  evidence  of  a  defect  in  the 
title  of  the  vendor,  when  tbe  latter  is  sued  up- 
on his  covenant  by  the  former,  and  Chief  Jus- 
tice Pearson  says  in  Wilder  v.  Ireland  that 
such  Is  the  settled  law  of  this  state.  See  Mil- 
ler V.  Pitts,  152  N.  C.  629,  68  S.  B.  171.  We 
need  not  attempt  to  reconcile  tbe  conflicting 
authorities,  for  It  is  enough  for  us  to  decide 
in  this  case,  as  we  do,  that  the  notice  given  to 
the  defendants  as  to  the  pendency  of  the  Wat- 
lington  suit,  was  sufficient  in  law  to  charge 
them  with  all  the  costs  and  reasonable  attor- 
ney's fee  In  assessing  the  damages.  We  have 
referred  to  tbe  foregoing  rules  for  tbe  pur- 
pose of  showing  what  should  be  substantially 
tbe  form  of  the  notice,  as  It  is  said  that  the 


right  to  recover  costs  and  counsel  fees  de- 
pends upon  tbe  character  of  the  notice  given 
by  the  covenantee  to  tbe  covenantor  of  the 
suit  In  ejectment  against  him.  After  review- 
ing the  authorities,  the  following  conclusion 
was  reached  by  Mr.  Rawle  and  stated  in  his 
work  on  Covenants  for  Title  (5th  Ed.)  g  201, 
p.  290 :  "A  consideration  of  these  rather  con- 
flicting cases  would  seem  to  suggest  as  a  rule 
to  be  deduced  from  them  that  tbe  plaintiffs 
right  to  recover  counsel  fees  as  part  of  his 
coatt  should,  in  general,  be  limited  to  cases 
where  he  has  properly  notified  the  party 
bound  by  the  covenant  to  come  In  and  defend 
the  title,  but  that  the  neglect  or  silence  of  tbe 
latter  shonid  Inure  to  the  beneflt  of  the  plain- 
tiff rather  than  to  his  own."  Chestnnt  v.  Ty- 
son, 105  Ala.  163,  16  South.  723,  53  Am.  St 
Rep.  101 ;  Wiggins  v.  Pender,  132  N.  C.  628, 
44  S.  E.  362,  61  li.  R.  A.  772;  Crisfield  v. 
Storr,  36  Md.  129,  11  Am.  Rep.  480 ;  Somers 
V.  Schmidt  24  Wis.  417, 1  Am.  Dec  191.  The 
notice  given  by  the  plaintiffs  to  the  defend- 
ants of  tbe  other  suit  while  there  was  no  ex- 
press "tender  of  the  defense,"  as  It  is  called, 
was  quite  sufficient  to  warn  the  defendant 
that  be  was  expected  to  assist  In  the  defense 
of  tbe  suit  nor  does  it  show  that  tbe  plain- 
tiff Intended  to  exclude  the  defendants  from 
participation  therein.  Wliy  notify  the  de- 
fendants at  all,  if  they  did  not  expect  them 
to  comply  with  their  covenant  and  defend  tbe 
title,  which  they  bad  expressly  promised  to 
do?  The  notice  clearly  implied  that  the  plain- 
tiffs in  this  suit  looked  to  the  defendants  to 
protect  them  In  tbe  other  suit  by  defending 
the  same  and  making  good  their  assertion  of 
title  to  the  land.  It  Is  not  required  that  the 
notice  shall  be  In  any  particular  form  or  in 
writing,  if  it  sufficiently,  though  only  sub- 
stantially, informs  the  warrantor  that  bis 
covenantee  has  been  sued  and  his  title  has 
been  assailed,  and  the  former  has  the  oppor- 
tunity to  defend  his  title  against  attack,  and 
to  save  himself  from  liability  upon  his  war- 
ranty. The  true  doctrine  Is  stated  In  Carroll 
v.  Nodlne,  41  Or.  412,  69  Pac.  51,  93  Am.  St 
Rep.  743,  as  follows :  "But  before  an  indem- 
nitor can  be  expected  to  defend,  he  mu&t  have 
reasonable  notice  of  the  pendency  of  the  suit 
or  action  by  which  be  Is  to  be  bound,  and 
afforded  an  opportunity  to  participate  in  or 
Interpose  such  defense  as  he  may  desire ;  and 
it  is  only  by  complying  with  such  conditions 
that  the  party  to  be  indemnifled  can  estop  the 
Indemnitor  to  controvert  tbe  matter  anew  up- 
on an  action  against  him  upon  tbe  Indemnity 
contract  or  obligation.  Of  course,  the  suit 
or  action  that  works  the  estoppel  must  have 
been  prosecuted  without  collusion  or  fraud, 
as  It  affects  the  indemnitor.  While  notice  of 
the  pendency  of  the  suit  or  action  is  always 
necessary  to  render  tbe  decree  or  Judgment 
binding  upon  the  indemnitor,  the  better  rea- 
son and  the  weight  of  authority  dispense  with 
any  request  to  take  charge  of  or  assume  tbe 
responsibilities  of  the  defense.  Having  no- 
tice, the  indemnitor  may,  as  Is  his  right  In- 
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terpose  and  make  such  defense  as  to  him 
might  seem  most  expedient  and  effective; 
and.  If  he  did  nothing  In  that  direction,  It 
must  be  considered  a  matter  of  bis  own  toII- 
tlon,  and  a. request  for  him,  coupled  with  a 
warning  of  consequences,  to  do  that  which 
duty  and  Interest  require  him  to  do,  would 
seem  superfluous,  and  the  law,  which  is  found- 
ed upon  reason,  does  not  require  a  yain  thing." 
If  the  covenantor  falls  to  appear  and  defend, 
the  covenantee  must,  of  course,  be  required 
to  conduct  the  defense  in  good  faith  and  with 
reasonable  diligence.  The  judgment  must  not 
have  been  recovered  against  him  by  reason 
of  any  neglect  or  default  on  his  part.  We 
think  the  notice  given  by  the  plaintiff  was 
equivalent,  in  law,  to  a  notice  to  defend,  as 
a  request  to  do  so  is  fairly  to  be  Implied. 
When  the  plaintiffs  stated  that  they  would 
defend  the  suit,  it  was  not  meant  that  the 
defendants  should  not  have  full  opportunity 
to  do  so,  if  they  desired,  but  the  contrary  Is 
the  reasonable  Implication.  It  is  more  just 
to  say  that  they  intended  to  inform  the  de- 
fendants that,  If  they  did  not  defend,  the 
plaintiffs  would  defend  for  them,  and  not 
merely  for  themselves.  This  accords  with 
what  was  said  in  Wiggins  v.  Pender,  supra, 
as  we  hold  that  the  notice  is  substantially 
one  which  "tenders  the  defense." 

The  object  of  notice  Is  to  give  the  covenan- 
tor an  opportunity  to  defend  his  title  in  his 
own  way  and  with  his  own  counsel,  and  to 
settle  the  case  and  pay  the  damages  by 
yielding  to  the  superior  title,  if  his  Is  found 
to  be  wanting,  and  thereby  save  unnecessary 
costs  and  expenses.  We  do  not  think  this 
decision  necessarily  conflicts  with  Martin  v. 
Cowles,  supra,  and  Wilder  v.  Ireland,  supra. 
Each  of  them  was  decided  upon  the  question 
whether  the  judgment  in  the  ejectment  suit 
was  conclusive  as  to  the  title,  under  the 
system  of  pleading,  practice,  and  procedure 
prevailing  at  common  law,  when -the  eject- 
ment suit  was  regarded  with  respect  to  the 
covenantor  as  res  inter  alios  acta,  and  he 
could  not,  for  that  reason,  become  a  party  to 
it.  The  great  weight  of  authority  in  Eng- 
land and  this  country  is  to  the  effect  that  it 
is  sufficient  to  conclude  him  by  the  Judg- 
ment that  he  is  made  constructively  a  party 
by  substantial  notice  to  come  in  and  defend 
his  title,  and  that  it  is  not  necessary  that  he 
be  actually  a  party  to  the  suit  In  Martin 
V.  Cowles,  19  N.  C,  at  page  102,  Judge  Gas- 
ton says  that  the  record  in  the  ejectment 
suit  is,  as  to  the  covenantor,  "evidence  of 
the  fact  of  the  judgment  (rem  ipsam),  and  of 
the  damages  and  costs  recovered,"  implying, 
we  think,  that  the  covenantee  in  the  action 
upon  the  covenant  is  only  required  to  show 
that  the  title  of  the  plaintiff,  who  recovered 
against  him,  was  paramount,  and,  if  be  does 
BO,  be  is  entitled  to  recover  the  damages  he 
paid  In  the  other  suit  and  the  costs  taxed, 
and,  we  add,  reasonable  counsel  fees,  as  part 
of  his  legitimate  expenses.  The  covenantor 
agreed  by  his  warranty  to  defend  the  suit. 


and.  If  he  failed  to  do  so,  there  is  no  reason 
why,  if  properly  notified  of  the  suit,  he 
should  not  pay  the  covenantee  what  he  would 
have  paid  himself  if  he  had  complied  with 
his  promise  and  defended  his  title.  Where 
there  is  a  breach  of  duty,  whether  that  duty 
be  imposed  by  contract  or  by  the  law,  the 
party  who  commits  the  breach  should  be  re- 
quired to  repair  the  loss  caused  thereby,  and 
which  naturally  flows  from  the  breach  in 
the  case  of  tort  (Johnson  v.  Railroad,  140 
N.  G.  574,  63  S.  B.  362),  and  such  loss  in 
the  case  of  contract  as  was  within  the  rea- 
sonable contemplation  of  the  parties.  Wil- 
liams V.  Telegraph  Co.,  136  N.  C.  82,  48  S. 
Ej.  559.  If  the  covenantee  is  required  by 
the  inaction  of  his  covenantor  to  defend  the 
ejectment  suit,  it  will  be  admitted,  we  think, 
that  it  must  have  been  within  the  reasonable 
expectation  of  the  parties  that  counsel  would 
have  to  be  paid  by  him,  as  they  are  ordi- 
narily and  generally  retained  in  such  cases. 
It  seems  to  be  implied  in  Gastonia  v.  Engi- 
neering Co.,  131  N.  C.  363,  42  S.  E.  837,  that 
counsel  fees  would  have  been  allowed  in  that 
case  if  the  suit  against  the  town  Iiad  been 
covered  by  the  indemnity  bond.  The  fees 
must  be  reasonable,  and  because  the  court 
instructed  the  Jury  that  the  plaintiffs  were 
entitled'  to  recover  the  fees  they  actually 
paid  to  counsel,  without  regard  to  their  rea- 
sonableness, there  was  error,  as  this  was  not 
the  proper  rule,  and  for  this  error  there  must 
be  a  new  trial  as  to  the  third  Issue. 

There  was  no  objection  to  the  amount  of 
the  damages  assessed  under  the  fourth  issue, 
and  there  was  no  question  properly  raised  as 
to  the  title,  and  the  Jury  have  found  as  a 
fact  that  the  three  acres  were  conveyed  by 
the  BaMey  deed,  and  therefore  covered  by 
the  warranty.  Nor  was  there  any  controver- 
sy as  to  the  ouster  under  the  Judgment  In 
the  Watlington  suit  The  plaintiff  Is  entitled 
to  recover  the  costs  taxed  In  that  case.  The 
only  error  was  as  to  counsel  fees,  but  as 
they  are  blended  with  the  costs  In  the  third 
issue,  that  issue  must  be  tried  anew.  Rowe 
V.  Lumber  Co.,  133  N.  0.  433,  45  S.  E.  830. 

Before  taking  leave  of  the  case,  we  should 
say  that  the  text-writers  state  that  the  rule, 
as  declared  In  Martin  v.  Cowles,  supra,  and 
approved  in  Wilder  v.  Ireland,  supra,  as  to 
tt>e  effect  of  a  Judgment,  in  an  ejectment 
suit  against  the  covenantor,  as  proof  of  title 
in  an  action  on  the  covenant,  has  been  adopt- 
ed in  this  state  only.  In  Rawie  on  Cove- 
nants for  Title  (5th  Ed.)  p.  153,  note  1,  it 
is  said  that  "in  'North  Carolina  alone  (unless 
the  decisions  are  based  upon  some  local  us- 
age, for  the  common  law  has  in  none  of 
our  states  been  more  clearly  understood  or 
expounded)'  does  a  contrary  opinion  seem  to 
prevail,"  and  that  it  is  contrary  to  the  rule 
accepted  by  all  other  courts  and  the  text- 
writers. 

As  counsel  fees  paid  in  the  ejectment  suit 
were  fairly  within  the  contemplation  of  the 
parties  as  a  part  of  the  damages  which  the 
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plaintiffs  would  sustain  by  the  breach  of  tlie 
covenant,  we  think  they  are  covered  by  the 
prayer  of  the  complaint  without  any  more 
special  reference  to  them.  It  was  as  prob- 
able that  the  plaintiffs  would  have  to  pay 
counsel  fees  in  that  case  as  It  was  that  they 
would  be  compelled  to  pay  coats  and  dam- 


There  must  be  a  new  trial  as  to  the  third 
issue.    New  triaL 

0£4  N.  C.  122) 

Mcdonald  ▼.  MacARTHUR  BROS.  CO. 

(Sapreme  Court  of  North  Carolina.     Dec.  20, 
1910.) 

1.  Appeabance  (i{  23,  24*)— Effbct— Defects 
—Waiter. 

Any  objectiona  based  on  defects  of  venue 
or  In  service  of  process,  or  on  the  want  of  it, 
are  waived  by  a  general  appearance  or  by  an- 
swering. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  $$  111-143;   Dec.  Dig.  {i  23,  24.»] 

2.  Appearance  (§  17*) — Jurisdiction— Objbo- 
TION8— Waiver. 

An  objection  that  the  court  has  no  juris- 
diction of  the  person  or  subject-matter  is  not 
waived  by  answer  or  a  general  appearance,  but 
may  be  taken  at  any  time,  even  in  the  Supreme 
Court  ore  tenus. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  IS  7(M)0;    Dec.  Dig.  |  17.»] 

3.  Pleading  (|  408*)— Appearance  (|  25*)— 
Appeal  and  Ebror  (|  lO-l*)— Complaint- 
Objections  —  Waiveb  —  Failubk  TO  State 
Cause  or  Action. 

An  objection  that  the  complaint  does  not 
state  a  cause  of  action,  is  not  waivod  by  answer 
or  a  general  appearance,  but  may  be  talcen  ad> 
vantage  of  at  any  time,  even  in  the  Supreme 
Cnnrt   on  appeal. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Diir.  §§  1362,  1366:  Dec.  Dig.  J  408;* 
Appearance,  l)ct:  ]>]k.  i  25;*  Appeal  and  Er- 
ror. Dec.  Dig.  $  3  03.* J 

4.  Courts  ({  12*)  —  Jubisdiotion  —  Nonbbsi- 
dents. 

tJnder  Const.  V.  S.  art.  4,  |  2,  providing 
that  the  citistens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states,  a  nonresident  may  sue  in 
the  courts  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S3  32-30,  40,  43,  45 ;   Dec.  Dig.  §  12.*] 

6.  Corporations  (S  0C5*)— Foreign  Cobpora- 
TioNs — Actions— .Jurisdiction — Process. 
Under  Revisal  1905,  §  440,  authorizing  serv- 
ice of  summons  on  a  foreign  corporation  when 
sen'ice  caa  be  made  within  the  state  personal- 
ly on  enumerated  officers,  a  foreign  corporation 
may  be  sued  when  service  of  process  can  be 
made  within  the  state  on  the  enumerated  of- 
ficers. 

[Ed.  Xotp. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2595-2C00;   Dec.  Dig.  i  6Go.*] 

6.  Appeal  and  Error  (§  914*)— Pbesumptionb 

—Service  of  Process. 

Where  the  trial  court  in  an  action  against 
a  foreign  corporation  found  that  service  was 
duly  had,  the  court  on  appeal  will,  in  the  al>- 
senoe  of  a  contrary  showing,  presume  that  serv- 
ice of  process  was  made  on  one  of  the  enumerat- 
ed oiScers,  as  authorized  by  Kevisai  1905.  f  440, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  3C93-3C08;  Dec.  Dig.  « 
»14.*] 


7.  COBPORATIONS  (8  665*)— FOBEION  COBPOBA- 

TioNs  —  Cause    op   Action  —  Jubisdiction 

"ARISING  in  the  State." 

A  cause  of  action  on  a  contract,  executed 
in  a  sister  state  between  a  nonresident  and  a 
foreign  corporation,  which  stipulated  for  the 
performance  of  work  in  North  Carolina  for  the 
corporation,  based  on  the  nonpayment  for  work 
performed,  arose  in  North  Carolina  within  Re- 
visal 1905,  $  440,  allowing  suits  against  a  for- 
eign corporation  on  a  cause  of  action  "arising 
in  the  state." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  2595-2600;    Dec,  Dig.  {  665.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  492-496;   vol.  8,  p.  7581,] 

8.  Coubts  (S  5*)  — JuBisoicnoN  — Cause  or 
Action. 

An  action  by  a  nonresident  subcontractor 
of  the  subcontractor  of  the  principal  contractor 
to  construct  a  railroad,  to  enforce  a  lien  for 
work  done  against  the  railroad  property  in  the 
state,  and  to  attach  a  sum  due  from  tne  prin- 
cipal contractor  to  its  subcontractor,  followed 
by  levy  of  an  attachment  in  the  state,  is  with- 
in the  jurisdiction  of  the  court  of  the  state, 
and  the  subcontractor  of  the  principal  contrac- 
tor may  be  brought  in  as  a  necessary  party, 
though  it  is  a  foreign  corporation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  8  5.*] 

9.  Courts  (i  7*)—Jubi8diction— Persons. 

In  transitory  actions  a  nonresident  may  be 
sned  at  common  law,  independent  of  statute,  in 
any  jurisdiction  where  he  may  be  found. 

fEd.  Note. — For  other  cases,  see  Courts,  Cent, 
Dig.  51  14-16,  22^1 ;    Dec,  Dig.  |  7.*J 

10.  Contracts  (J  292*)— Buildinq  Contracts 
— Perfobmance— Cebtimcate. 

^^'bere  a  building  contract  stipulated  for 
an  estimate  of  work  done  as  a  condition  preced- 
ent to  an  action  therefor,  'the  contractor  could 
sue  for  the  work  done,  where  the  estimate  given 
contained  such  error  of  judgment  as  amounted 
to  a  mistake,  so  gross  as  to  be  a  fraud  on  his 
rights. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  ${  1310,  1343;    Dec.  Dig.  S  2U2.*| 

Appeal  from  Superior  Court,  McDowell 
County;   Ward,  Judge. 

Action  by  D.  J.  McDonald  against  the  Macs 
Arthur  Brothers  Company  and  others.  From 
a  Judgment  for  plaintiff  against  the  defend- 
ant named,  it  appeals.    Affirmed. 

See,  also,  69  S.  E.  684. 

Hudgins,  Watson  &  Johnson  and  Justice 
&  Broadhurst,  for  appellant.  McCormick, 
Henson  &  Brown  and  Pless  &  Winbome,  for 
appellee. 

CliARK,  C.  J.  This  action  was  brought 
against  the  South  &  Western  Railroad  Com- 
pany and  its  successor,  the  Carolina,  Clinch- 
field  &  Ohio  R.  Co.,  and  the  Meadows  Com- 
pany, which  was  the  original  contractor 
for  the  whole  work,  and  the  appellant,  Mac- 
Arthur  Company,  to  whom  the  contract 
was  sublet  they  In  turn  subletting  18  miles 
of  the  work  to  the  plaintiff.  At  the  tri- 
al a  nonsuit  was  taken  as  to  the  Meadows 
Company,  except  to  the  extent  that  the 
debt  due  by  It  to  the  MacArthur  Company 
had  been  attached  by  the  plaintiff  to  satis- 
fy  any   judgment  he   might   obtain  against 
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the  MacArtbur  Company.  There  was  also 
a  nonsuit  as  to  both  railroad  companies,  ex- 
cept to  the  extent  that  it  might  be  necessary 
to  sustain  the  Men  claimed  by  the  plaintiff 
for  work  and  labor  done.  So  that  practical- 
lytbe  contest  is  between  the  MacArtbur  Com- 
pany, the  original  subcontractor,  and  the 
plaintiff,  its  subcontractor. 

The  record  is  voluminous  and  the  argu- 
ment was  very  full,  but  the  points  decisive 
of  the  case  are  few  in  number  and  not  dif- 
ficult The  Judge  finds  that  the  defendant 
was  duly  served  with  process,  and  that  an 
attachment  had  been  duly  issued  and  exe- 
cuted on  the  Meadows  Company  and  the 
garnishee  summoned,  who  filed  an  answer 
admitting  an  indebtedness  to  the  defendant 
sufilcient  to  pay  the  amount  sued  for  in  this 
case.  The  defendant  MacArthur  Company 
moved  to  dismiss  the  action  ofl  the  ground 
that  the  pla^tlfl  Is  a  nonresident  of  this 
state,  that  the  contract  was  signed  In  Vir- 
ginia, and  that  the  plaintiff  was  not  regu- 
larly aigaged  In  carrying  jm  business  In  this 
state,  and  that  the  subject-matter  of  this 
action  wafl  not  situated  here.  The  court  de- 
nied the  motion  to  dismiss  the  action  on  the 
plea  of  the  want  of  jurisdiction,  and  found 
as  facts:  "That  the  plaintiff  McDonald  was 
at  the  commencement  of  this  action  a  non- 
resident of  this  state;  that  the  contract 
sued,  on  was  signed  in  Virginia,  but  related 
to  work  which  was  subsequently  to  be  done, 
and  was  done  entirely  In  this  state;  that 
the  negotiations,  bargains,  and  dealings 
leading  up  to  the  execution  of  the  contract 
were  had  between  the  plaintiff. and  the  de- 
fendant in  this  state;  that  the  property  on 
which  the  lien  is  claimed  is  a  railroad  bed 
and  track  In  North  Carolina,  and  that  the 
work  for  which  payment  Is  sought  was 
done  on  said  railroad  in  this  state ;  and  that 
the  plaintiff,  at  the  commencement  of  this 
action,  was  not  regularly  engaged  in  busi- 
ness here."  The  plea  in  abatement  was  filed 
after  all  the  answers  had  been  filed  and  the 
case  called  for  trial. 

The  plea  to  the  Jurisdiction  was  proi>erly 
overruled.  The  plaintiff  contends  that  the 
objection,  if  valid,  was  waived  by  the  de- 
fendant filing  an  answer.  But  not  so  when 
the  objection  is  to  a  defect'  of  venue  or  for 
defective  service  of  summons,  or  failure  of 
service;  such  objection  is  waived  by  an  an- 
swer or  a  general  appearance^  But  where 
the  objection  is  that  the  court  has  no  juris- 
diction of  the  person  or  of  the  subject-mat- 
ter, or  that  the  complaint  does  not  state  a 
cause  of  action,  such  objection  can  be  taken 
at  any  time,  and  even  in  this  court  ore 
tenus. 

A  nonresident  has  full  right  to  bring  an 
action  'in  our  courts.  Walters  v.  Breeder,  48 
N.  0.  64;  Miller  v.  Black,  47  N.  C.  341; 
Thompson  v.  Telegraph  Co.,  107  N.  C.  456, 
12  S.  B.  427;  Hines  v.  Vann,  118  N.  O.  7,  23 
a.  E.  932.  Indeed,  in  some  cas^s  (for  in- 
stance, where  the  sum  is  too  small  to  sue 
69  S.E1.— 53 


for  In  the  federal  court)  a  nonresident  plain- 
tiff would  be  without  remedy,  unless  he  has 
a  right  to  bring  suit  In  our  state  court  In- 
deed, Const  U.  S.  art  4,  {  2,  provides:  "The 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  la 
the  several  states."  The  right  to  obtain 
Justice  by  an  action  In  the  state  courts  is 
one  of  these  privileges.  Cooley,  Cons.  Lim. 
(7th  Ed.)  37.  In  Corfleld  v.  Coryell,  4  Wash. 
C.  O.  380,  Fed.  Cas.  No.  3,230,  dted  by 
Judge  C!ooley,  among  such  privileges  and  im- 
munities is  recited  the  right  "lo  institute 
and  maintain  actions  of  every  kind  in  the 
courts  of  the  state." 

As  to  the  defendant  company,  Revis- 
al  1905,  {  440,  provides  that  one  of  the 
cases  in  which  a  foreign  corporation  can  be 
served  is  "when  such  service  can  be  made 
within  the  state,  personally  upon  the  presi- 
dent treasurer,  or  secretary  thereof."  As  a 
nonresident  corporation  can  be  sued  under 
such  circumstances,  and  the  Judge  has  found 
as  a  fact  that  service  was  duly  had,  the 
presumption  (and  there  is  nothing  to  rebut 
It)  is  that  this  service  was  thus  made.  Be- 
sides, another  case  in  which  that  section 
allows  suit  against  a  foreign  corporation  in 
our  courts  is  when  "the  canse  of  action 
arose"  in  this  state.  Here  the  cause  of  ac- 
tion is  for  work  which  was  done  in  this 
state.  The  contract  though  signed  accident- 
ally in  Virginia,  was  not  the  cause  of  ac- 
tion. It  stipnlated  that  the  contract  was 
to  be  performed  in  this  state,  and  named 
the  prices  which  were  to  be  paid  therefor. 
This  action  is  not  for  failure  to  do  the 
work.  The  work  was  done  and  done  here, 
and  the  cause  of  action  is  for  nonpayment 
for  the  same.  In  any  aspect  the  court  had 
jurisdiction.  The  action  seeks  to  attach  a 
sum  due  by  the  Meadows  Company  to  the 
defendant  company,  and  the  attachment  was 
duly  levied  in  this  state,  and,  furthermore, 
to  declare  and  enforce  a  lien  for  work  and 
labor  done,  against  the  railroad  property  in 
this  state.  This  of  itself  would  confer  ju- 
risdiction, and  the  defendant  MacArthni 
Company  could  have  been  brought  In  as  a 
necessary  party.  Indeed,  in  transitory  ac- 
tions, a  nonresident  may  be  sued  at  common 
law.  Independent  of  statute,  in  any  jurisdic- 
tion where  he  may  be  found.  We  have  held 
that  a  nonresident  corporation  may  be  sued 
here,  though  it  has  done  no  business  In  this 
state,  if  service  can  be  had  upon  its  officer 
who  is  here  only  temporarily.  Jester  v. 
Steam  Packet  Co.,  131  N.  C.  54,  42  S.  E. 
447;  Oreenleaf  v.  Bank,  133  N.  C.  292,  45 
S.  E.  638,  63  L.  R.  A.  499,  98  Am.  St  Rep. 
709;  Johnson  v.  Reformers,  135  N.  C.  387,  47 
S.  E.  463. 

The  other  ground  relied  upon  Is  that  un- 
der a  proper  construction  of  the  contract, 
the  plaintiff  could  not  institute  this  action 
until  he  had  obtained  a  certificate  that  the 
work  had  been  performed  and  accepted  from 
the  chief  engineer  of  the  Meadows  Company. 
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As  to  tbls  defense,  the  court  upon  tbe  plead- 
ings submitted  to  tbe  jury  tbe  following  is- 
sues among  others:  "(2)  Did  the  plaintiff 
have  legal  excuse  to  execute  this  suit  with- 
out such  "final  estimate'  being  rendered?  An- 
swer: Yes.  (3)  Was  the  paper  writing  or 
statement  (called  'final  estimate'  in  the  an- 
swer), which  was  offered  in  evidence,  of  date 
November,  1908,  rendered  to  the  plaintiff 
by  the  MacArthur  Company  as  alleged?  An- 
swer: Yes.  (4)  Was  said  paper  writing  or 
statement  grossly  erroneous  as  alleged?  An- 
swer: Yes.'' 

Tbe  court  properly  instructed  the.  Jury: 
"If  you  believe  from  the  evidence  that  tbe 
estimate  referred  to  contained  such  error  of 
Judgment*  as  amounted  to  a  mistake,  so  gross 
as  to  necessarily  imply  bad  faith  and  to 
amount  to  a  fraud  upon  tbe  rights  of  the 
plaintiff,  you  should  answer  the  fourth  issue, 
'Yes,'  and  this  would  be  so,  though  there  is 
no  evidence  of  an  intention  to  commit  a 
fraud  or  to  act  in  bad  faith." 

There  was  no  dispute  that  the  defendant 
rendered  the  plaintiff  a  final  estimate  in 
November,  1908.  Tbe  court  instructed  the 
Jury:  "The  contention  of  the  plaintiff  Is  that 
this  paper  writing,  called  'final  estimate,' 
was  grossly  ecroneous  and  the  plaintiff  in- 
sists that  the  amount  which  you  will  find 
due  was  so  far  from  being  insignificant 
and  was  such  a  considerable  sum  in  compari- 
aon  with  tbe  aggregate  of  the  whole  work 
done,  that  any  court  and  any  Jury  ought  to 
.say  (tbe  plaintiff  insists)  that  It  was  not 
only  erroneous,  but  that  it  was  gross  er- 
ror, and  such  as  would  amount  to  a  legal 
Ifraud."  Thereupon  the  court  explained  what 
was  legal  fraud  and  also  gave  the  contention 
»f  the  defendant  The  Jury  found  the  is- 
iues  as  above  stated.  The  charge  is  lengthy 
and  gave  the  contentions  of  both  parties. 
We  do  not  find  it  necessary  to  reproduce  It 
here.  After  thorough  Investlgratlon  of  tbe 
charge,  we  find  ho  error  therein.  The  find- 
ings of  the  Jury  as  to  the  facts  are  conclu- 
sive. 

The  above  are  the  decisive  points  in  tbe 
case,  and  on  review  of  all  tbe  exceptions 
and  assignments  of  error,  and  with  the  aid 
of  the  very  learned  arguments  of  counsel, 
we  are  able  to  find,  no  error. 


(164  N.  o.  HI) 

BEAIi  V.  C3HAMPION  FIBRE  CO.  «t  al. 

(Supreme  Court  of  North  Carolina.     Dec  20, 
1910.) 

1.  Mastkb  and  Sebvant  (S  318»)— The  Rsla- 
TioN — Independent  Contbactobs. 

One  who  undertook  to  construct  a  building 
for  defendant  was  not  an  independent  contrac- 
tor, but  defendant  was  bis  master,  liable  for  his 
negligence  and  that  of  his  employes;  tbe  con- 
tract reserving  to  defendant  tbe  rixht  to  direct 
"the  manner  in  which  the  work  shall  be  carried 
ont";  requiring  defendant  to  furni^  important 
portions  of  tbe  material  for  constructing  the  ap- 


pliances and  facilities  for  carrying  on  tbe  work; 
declaring  all  purchases  and  prices  of  materials' 
and  supplies  subject  to  its  approval;  and  re- 
serving to  it  tbe  right  to  select,  control,  and 
discharge  the  labor  employed,  and  fix  the  prices 
paid  the  same. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1241 ;   Dec.  Dig.  8  318.*J 

2.  Masteb  and  Servant  (S  187*)— Vice  Pbin- 

CIPAL. 

The  test  of  whether  one  is  a  vice  principal 
is  not  whether  he  has  power  to  employ  and 
discharge  employes,  but  is  whether  the  servants 
who  act  under  his  orders  have  just  reason  for 
believing  that  neglect  or  disot>edience  of  bis  or- 
ders win  be  followed  by  dismissal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  422;   Dec.  Dig.  I  187.*] 

3.  Masteb  and  Sebvant  (|  279*)— Vice  Prin- 
cipal— B  vidence. 

Evidence  in  an  action  for  injury  to  a  serv- 
ant held  sufficient  to  authorize  a  finding  that 
the  foreman,  whose  order  was  claimed  to  have 
caused  the  accident,  was  a  vice  principal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  978;   Dec.  Dig.  i  279.*] 

4.  Masteb  and  Sebvant  (i  278*)— Injubt  to 
Sebvant— Nequgence— Evidence. 

Evidence  in  an  action  for  injury  to  an  em- 
pIoy€  held  sufficient  to  show  negligence  of  a 
vice  principal  in  ordering  a  timber  raised  with 
a  rope  at  a  slant  and  resting  against  a  loose 
timber  above,  which  was  knocked  off  by  tbe 
rope. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  278.*] 

5.  Masteb  and   Sebvant  (i  96*)- LiABiLrrr 
roB  Injury  to  Servant— CAtrsE  or  Injubt. 

Kesponsibility  of  the  master  for  negligence 
of  a  vice  principal  in  ordering  a  timber  raised 
by  a  rope  at  a  slant  and  touching  a  loose  timber 
above,  which  he  should  have  known  would  like- 
ly knock  it  off,  and  injure  some  one.  is  not 
excused  because  the  accident  did  not  happen  in 
the  exact  way  it  might  have  been  expected. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  162;  Dec  Dig.  §  96.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Counclll,  Judge. 

Action  by  Gattls  6.  Beal  against  the  Cham- 
pion Fibre  Company  and  another.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

The  evidence  tended  to  show  that  on  the 
25th  of  February,  1907,  plaintiff,  an  employe, 
was  engaged  with  others  in  putting  up  a  lot 
of  buildings  for  defendant  company  at  Can- 
ton, N.  C  tbe  particular  building  in  ques- 
tion being  tbe  third  floor  and  roof  of  the  Ex- 
tract building,  and  while  so  engaged  be  re- 
ceived serious  injuries  by  reason  of  the  neg- 
ligent orders  given  by  one  Sam  Clayton,  a 
foreman  who  had  Immediate  charge  of  this 
particular  work  they  were  doing  at  the  time. 
On  tbe  trial  the  Jury  rendered  the  following 
verdict:  "(1)  Was  the  plaintiff,  at  the  time 
of  the  injuries  complained  of,  in  the  employ 
of  the  defendant  Champion  Fibre  Company? 
Answer:  Yes.  (2)  Was  the  plaintiff  injured 
by  the  negligence  of  the  defendant  Cham- 
pion Fibre  Company,  as  allied  In  the  com- 
plaint? Answer:  Yes.  (3)  Was  tbe  plaintiff 
guilty  of  contributory  negligence?     Answer: 


•For  other  caiea  see  same  topic  and  aection  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Kej  No.  Serlea  &  Rep'r  Indaxe* 
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No.  (4)  Was  the  plaintiff  damaged  by  the 
negligence  of  tbe  defendant  Cbamplon  Fibre 
Company,  and,  If  so,  In  what-  amount?  An- 
swer: $1,000."  Judgment  on  the  verdict, 
and  defendant  excepted  and  appealed. 

A.  S.  Barnard,  for  appellants.  James  J. 
Britt  and  J.  P.  Ford,  for  appellee. 

HOKE,  J.  Tbe  validity  of  this  trial  and 
Judgment  Is  challenged  by  defendant  chiefly 
on  three  grounds:  First  That  Sam  Clayton, 
whose  negligent  order  is  said  to  have  caus- 
ed the  Injury,  was  an  employ^  of  one  Frank 
Gilreath,  an  Independent  contractor,  and  for 
that  reason  no  responsibility  fur  Clayton's 
acts  were  properly  imputable  to  defendant 
Second.  For  that  said  Sam  Clayton  was  In 
no  sense  a  vice  principal  of  defendant  com- 
pany, but  only  an  ordinary  boss  of  a  gang 
of  hands,  constituting  him  a  fellow  servant 
of  plaintiff.  Third.  That  on  the  facts  in  evi- 
dence there  was  no  negligence  shown  either 
on  the  part  of  Clayton  or  any  one  else  for 
whose  conduct  defendant  company  was  re- 
sponsible. Bnt  we  are  of  opinion  that  nei- 
ther position  can  be  sustained. 

As  to  the  first  position,  in  Cooley  on  Torts, 
marginal  page  846,  an  Independent  contractor 
is  defined  as  follows:  "Where  the  contract 
is  for  something  that  may  be  done  and  is 
proper  In  its  terms,  and  there  has  been  no 
negligence  in  selecting  a  suitable  person  to 
contract  with  in  respect  to  It  and  no  general 
control  reserved  either  as  respects  the  man- 
ner of  doing  the  work  or  the  agents  to  be 
employed  in  doing  it,  and  the  person  for 
whom  the  work  is  to  be  done  is  interested 
only  In  the  ultimate  result  of  the  work,  and 
not  in  the  several  steps  as  It  progresses,  the 
latter  Is  neither  liable  to  third  persons  for 
the  negligence  of  the  contractor  as  bis  mas- 
ter, nor  is  be  master  of  the  person  employed 
by  the  contractor  so  as  to  be  responsible  to 
third  persons  for  his  negligence."  The  au- 
thor cites  in  support  of  this  position  Shear- 
man and  Redfleld  on  Negligence,  S  lSo<  In 
which  the  term  Is  thus  referred  to:  "One 
who  contracts  to  do  a  specific  piece  of  work, 
furnishing  his  own  assistants,  and  executing 
the  work  either  entirely  In  accordance  with 
his  own  ideas,  or  In  accordance  with  a  plan 
previously  given  to  him  by  the  person  for 
whom  the  work  is  done,  without  being  sub- 
ject to  the  orders  of  the  latter  in  respect  to 
the  details  of  the  work,  is  clearly  a  contrac- 
tor and  not  a  servant."  In  a  recent  work  on 
this  special  subject  Moll  on  Independent 
Contractors'  and  Employers'  Liability,  JS  16. 
17,  18,  et  seq.,  similar  definitions  from  courts 
of  recognized  authority  are  given,  thus:  "An 
Independent  contractor  has  also  been  defined 
to  be  one  who,  exercising  an  independent  em- 
ployment contracts  to  do  a  piece  of  work 
according  to  his  own  methods  and  without 
being  subject  to  the  control  of  his  employer 
except  as  to  the  result  of  his  work.  Lurton, 
J.,  in  Powell  V.  Construction  Co.,  88  Tenn. 
692  [13  S.  W.  691,  17  Am.  St  Rep.  925]." 


Again:  "The  test  to  be  applied  is  whether 
the  employfi  represents  the  employer  as  to 
the  result  of  the  work  or  is  to  be  regarded 
the  means.  If  the  former,  he  is  to  be  re- 
garded as  an  Independent  contractor,  but  if 
the  latter,  merely  an  agent  or  servant  Par- 
rott  v.  Railroad,  127  Iowa,  419  [103  N.  W. 
352]."  And  "the  test  generally  applied  In  an- 
swering the  question,  who  are  Independent 
contractors.  Is:  Independence  of  control  in 
employing  workmen,  and  in  selecting  the 
means  of  doing  the  work."  The  author  (sec- 
tion 19)  then  quotes  with  approval  from  Judge 
Thompson's  Commentaries  on  Negligence: 
"If  the  proprietor  retains  for  himself  or  for 
his  agent  (e.  g.,  architect  and  superintendent) 
a  general  control  over  the  work,  not  only 
with  reference  to  results,  but  also  with  refer- 
ence to  methods  of  procedure,  then  the  con- 
tractor Is  not  deemed  the  mere  agent  or  serv- 
ant of  the  proprietor,  ,and  the  rule  of  re- 
spondeat superior  operates  to  make  the  pro- 
prietor liable  for  his  wrongful  acts  or  those 
of  his  servants,  whether  the  proprietor  di- 
rectly interfered  with  the  work  and  authoriz- 
ed and  commanded  the  doing  of  such  acts,  or 
not  It  Is  not  necessary  In  such  a  case,  that 
the  employer  should  actually  guide  and  con- 
trol the  contractor.  It  is  enough  that  the 
contract  vests  him  with  the  right  of  guidance 
and  control."  The  principle  is  very  clearly 
expressed  in  a  Pennsylvania  case  (Smith  y. 
Simmons,  103  Pa.  32,  49  Am.  Rep.  113): 
"Where  one  who  contracts  to  perform  a  law- 
ful service  for  another  Is  independent  of  his 
employer  in  all  that  pertains  to  the  execu- 
tion of  the  work,  and  is  subordinate  only  in 
effecting  a  result  In  accordance  with  the  em- 
ployer's design,  he  is  an  independent  con- 
tractor, and  in  such  case  the  contractor  alone 
and  not  the  employer  is  liable  for  damages 
caused  by  the  contractor's  negligence  In  the 
execution  of  the  work."  And  a  like  ruling, 
was  made  in  Faren  v.  Sellars,  89  La.  Ann. 
1011,  3  South.  363,  4  Am.  St  Rep.  256,  on 
facts  not  dissimilar  to  these  presented  here. 
These  definitions  have  been  recognized  as 
sound  and  upheld  in  numerous  decisions  of 
our  own  court  (Thomas  v.  Lumber  Co.  [pres- 
ent term]  69  S.  E.  27a ;  Hunter  ▼.  R.  R.,  152 
N.  C.  682,  68  S.  E.  237;  Gay  v.  R.  R..  148  N. 
C.  337,  62  S.  E.  436;  Young  v.  Lumber  Co., 
147  N.  a  26,  60  S.  E.  654;  Davis  v.  Sum- 
merfleld,  133  N.  G.  325,  45  S.  E.  654.  63  L. 
R.  A.  492;  Craft  v.  Lumber  Co.,  132  N.  C. 
151,  43  S.  E.  597 ;  Waters  v.  Lumber  Co.,  115 
N.  a  648,  20  S.  E.  718),  and  their  correct  ap- 
plication to  the  facts  presented  are  against 
defendant's  first  position,  as  above  stated. 
It  appears,  in  evidence,  that  defendant  coip- 
pany,  engaged  in  constructing,  at  Canton,  N. 
C,  an  extensive  plant,  to  include  numerous 
buildings,  for  the  manufacturing  of  pulp  and 
tannic  acid,  on  the  19th  of  March,  1006,  en- 
tered Into  an  agreement  with  Frank  B.  Gil- 
reath, of  the  city  of  New  York,  to  do  the 
work  contemplated.  True,  he  is  "hereinafter 
designated  as  contractor,"  and  as  a  general 
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proposition  no  doubt  he  was,  bnt  from  a 
perusal  of  the  contract  entered  into  between 
the  parties,  and  in  view  of  the  authority  and 
control  reserved  therein  to  the  company 
"Hereinafter  designated  as  owner,"  It  Is  man- 
Ifent  in  reference  to  this  particular  work  the 
position  of  Independent  contractor  on  the 
part  of  Gilreath  cannot  be  maintained. 
'  The  contract  In  question,  after  the  usual 
preliminary  statements,  provides  generally 
that  the  work  shall  be  done  as  outlined  on 
drawings  prepared  by  George  F.  Hardy,  mill 
architect,  and  called  "drawing  No.  8,613,  gea- 
eral  plan  of  mill  buildings,"  "and  that  said 
work  Is  to  be  done  under  the  supervision  of 
this  architect  and  subject  to  his  approval, 
and  he  is  to  be  paid  by  the  owner."  Article 
8  of  the  contract  Is  as  follows:  "The  archi- 
tect will  be  represented  at  the  work  by  a 
civil  engineer,  who  is  referred  to  In  this  con- 
tract as  the  engineer,  and  who  will  have  the 
power  which,  this  agreement  gives  him  sub- 
ject to  the  approval  of  the  architect.  No 
alterations  shall  be  made  in  the  work  except 
upon  the  written  order  of  the  architect  or 
engineer.  The  contractor  shall  provide  suf- 
ficient safe  and  proper  facilities  at  all  times 
for  the  Inspection  or  laying  out  of  the  work 
by  the  architect  or  engineer  and  shall  follow 
his  directions  regarding  the  manner  In  which 
the  work  shall  be  carried  out"  In  article  14, 
it  Is  stipulated:  "Should  the  contractor  at 
any  time  refuse  or  neglect  to  supply  a  suf- 
ficiency of  properly  skilled  workmen  or  of 
materials  of  the  proper  quality,  or  fail  in 
any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  in  the  per- 
formance of  any  of  the  agreements  herein 
contained,  such  refusal,  neglect,  or  failure  be- 
ing certified  to  by  the  architect  as  sufiJcIent 
ground  for  such  action,  the  owner  shall  be 
at  liberty,  after  seven  (7)  days'  written  no- 
.tice  to  the  contractor  to  terminate  the  em- 
ployment of  the  contractor  for  the  said 
work,  and  enter  upon  the  premises  and  take 
possession  for  the  purpose  of  completing  the 
work  included  under  this  contract  of  all  ma- 
terials, tools,  and  appliances  thereon,  and  to 
provide  the  materials  therefor."  And  fur- 
ther: "The  contractor  is  to  furnish  and 
maintain  in  proper  working  condition  all 
plant  required  on  the  Job,  such  as  engines, 
pile  drivers,  derricks,  concrete  mixers,  stone 
crushers,  gravel  screens,  or  in  fact  any  other 
machinery  or  plant  that  may  be  necessary  to 
enable  the  work  to  be  done  as  expeditiously 
and  economically  as  possible.  The  owner  is 
to  furnish  labor  to  operate  the  plant,  but  the 
contractor  Is  to  keep  It  In  repair."  And 
again,  same  article:  "The  word  'plant'  which 
the  contractor  is  to  furnish  and  maintain  is 
understood  to  cover  and  include  all  perisha- 
ble tools  such  as  picks,  shovels,  hose,  wheel- 
barrows, structures  for  crushers  and  mixing 
plant,  wire  falls  and  hemp  rope,  and  piping 
or  fittings,  but  the  owner  furnishes  all  lum- 
ber for  scaffolds,  runways,  temporary  build- 
ings on  the  Job,  except  for  commissary  or 


lodging  purposes,  and  scaffolds,  except  con- 
tractor's patent  scaffold  horses."  Articles  5, 
6,  7,  and  8  of  the  contract  are  as  follows: 
■  "The  contractor  is  to  carry  liability  and 
fire  insurance  to  the  extent  approved  by  the 
owner,  and  the  actual  cost  of  the  same  is  to 
be  borne  by  the  owner.  If  it  shall  be  neces- 
sary for  the  contractor  to  pay  the  traveling 
expenses  of  workmen  or  foremen  to  obtain 
them  in  order  to  prosecute  the  work  to  the 
satisfaction  of  the  owner,  such  traveling  ex- 
penses shall  be  borne  by  the  owner.  It  is 
understood  that  the  contractor  shall  do  all 
scheduling  of  materials  and  obtain  all  pro- 
posals. These  proposals  to  be  submitted  to 
the  owner  and  the  final  purchasing  to  be  done 
by  the  contractor  or  by  the  owner  at  the 
option  of  the  owner,  but  In  any  case  the  own- 
er is  to  pay  the  contractor  his  percentage  of 
profit  which  Is  to  be  reckoned  on  their  ac- 
tual cost 

"Art  6.  None  at  the  work  Included  In  this 
contract  is  to  be  sublet  without  the  approval 
of  the  owner. 

"Art  7.  All  bills  for  purchases  are  to  be 
rendered  in  the  name  of  the  Champion  Fibre 
Company  and  are  to  be  paid  for  by  them, 
and  the  contractor  agrees  that  all  rebates 
and  commissions  on  purchases  shall  be  cred- 
ited to  the  owner. 

"Art  8.  The  labor  is  to  be  engaged  and 
be  under  the  control  of  the  contractor,  but 
the  owner  reserves  the  privilege  of  furnish- 
ing labor  to  contractor  or  discharging  men 
in  the  employ  of  the  contractor  at  any  time 
and  only  on  notice  to  the  contractor's  fore- 
man in  charge  at  the  work.  The  wages  paid 
to  foremen  and  labor  shall  be  subject  to  the 
approval  of  the  owner,  who  must  be  consult- 
ed as  to  wages  in  each  class  of  labor  before 
the  employment  of  same.  All  payment  of 
wages  to  be  made -by  the  owner,  and  time- 
keepers are  to  be  appointed  by  hUn." 

From  these  extracts,  disclosing  as  they  do 
that  the  agreement  reserves  to  the  company 
the  right  to  direct  "the  manner  in  which  the 
work  shall  be  carried  out";  that  the  com- 
pany is  to  furnish  important  portions  of  the 
material  for  constructing  the  appliances  and 
facilities  for  carrying  on  the  work;  that 
all  purchases  and  prices  of  materials  and 
supplies  are  subject  to  the  "owner's"  approv- 
al, and  they  reserve  further  the  right  to  se- 
lect, control,  and  discharge  the  labor  em- 
ployed and  fix  the  prices  paid  the  same — It 
sufficiently  appears,  therefore,  that  while  the 
party  of  the  first  part  is  termed  a  "contrac- 
tor" In  the  agreement  he  can  in  no  sense  be 
considered  an  independent  contractor,  but  is 
little  more  than  a  general  overseer,,  selected 
no  doubt  by  reason  of  his  capacity  and  ex- 
I)erlence,  but  In  fact  and  In  truth  himself  an 
employe  and  servant  of  the  company,  and 
rendering  the  company  responsible  for  neg- 
ligence committed  In  doing  the  work  under 
the  general  principles  of  the  law  of  negli- 
gence applicable  in  such  cases.  To  show 
how  complete  the  work  of  the  laborers  em- 
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ployed  in  It  were  tinder  the  control  of  tlie 
company,  on  one  occasion  wben  some  of 
these  employes  sent  up  a  request  to  Jas.  F. 
Powers,  superintendent  for  GUreath,  for 
shorter  hoars,  etc.,  in  the  estimate  of  the 
day's  work.  Powers  answered  the  petition 
as  follows:  "United  Brotherhood  of  Carpen- 
ters and  Joiners  of  America.  Canton,  N.  C. 
— Gentlemen:  We  have  handed  your  letter 
of  the  7th  Inst,  over  to  the  Champion  Fibre 
Oo.,  and  up  to  this  hour  have  not  received  a 
reply.  We  therefore  cannot  make  any  state- 
ment regarding  the  matter  referred  to  in 
your  letter.  Yours  truly,  Frank  B.  GUreath, 
by  Jas.  P.  Powers,  Supt"  And  later  the 
company  made  reply  to  the  x>ctItlon  as  fol- 
lows: "Canton  Local  Union,  No.  1806,  Unit- 
ed Brotherhood  of  Carpenters  and  Joiners  of 
America.  Gentlemen:  Answering  your  com- 
munication addressed  to  Mr.  Jas.  F.  Powers, 
Supt.,  we  have  the  following  offer  to  make 
for  your  consideration:  It  is  desirable  to 
keep  the  Job  running  ten  hours;  we  will, 
however,  call  your  day  for  the  first  five  days 
In  the  week  nine  hours,  paying  you  time 
and  one  half  for  the  tenth  hour;  on  Satur- 
day we  will  call  your  day  eight  hours  and 
pay  yon  time  and  one-half  for  overtime. 
The  old  rate  per  day  to  be  basis  for  day's 
work.  Regarding  the  matter  of  paying  you 
daring  the  honrs  of  1  o'clock  and  quitting 
time,  we  see  no  objection  to  this,  and  agree 
to  see  that  this  is  done.  If  this  scale  is 
adopted,  it  is  with  the  understanding  on 
our  part  that  it  is  to  be  in  force  through  the 
construction  of  the  mill  buildings.  Awaiting 
your  reply,  we  are,  Very  truly.  The  Cham- 
pion Fibre  Co.,  Chas.  S.  Bryant,  Sec'y  and 
Treas." 

As  to  the  second  position,  and  nnder  our 
authorities  on  the  subject,  there  was  evi- 
dence tending  to  show  that  Sam  Clayton  the 
foreman  in  immediate  charge  of  the  work 
was  a  vice  principal.  While,  under  some  of 
onr  former  decisions,  there  was  intimation 
if  not  decision  that  the  power  to  hire  and 
discharge  employ6s  was  the  test  by  which 
this  relatlouship  was  to  be  determined,  it 
soon  came  to  be  understood  and  has  been 
repeatedly  held  with  us  that  the  power  in- 
dicated was  only  evidential  on  the  question, 
and  the  true  test  Is  as  laid  down  in  Turner 
V.  Lumber  Co.,  U9  N.  C.  387,  26  S.  E.  23, 
as  follows:  "The  test  of  the  question  wheth- 
er one  in  charge  of  other  servants  is  to  be 
regarded  as  a  fellow  servant  or  vice  prin- 
cipal la  whether  those  who  act  under  his 
orders  have  Just  reason  for  believing  that 
neglect  or  disobedience  of  orders  will  be  fol- 
lowed by  dismissal" — a  ruling  that  has 
been  since  approved  in  nnmerous  cases  with 
us.  Hipp  V.  Fiber  Co.,  152  N.  C.  745,  68  S. 
H.  215;  Lamb  v.  Ldttman,  132  N.  C.  978,  44 
S.  E.  646;  Mason  v.  Railroad,"  111  N.  C. 
482,  16  8.  B.  698,  18  L.  H.  A.  845,  32  Am. 
St.  Rep.  814. 

'  From  the  facts  in  evidence  It  appeared 
that  quite  a  number  of  employes  were  en- 


gaged in  raising  a  lot  of  heavy  timbers  8  by 
10  and  10  by  12  and  18  and  36  feet  in  length 
from  the  ground  floor  to  the  roof  of  a  three- 
story  building  through  a  space  on  the  sec- 
ond floor  of  something  like  18  feet  square. 
The  hoisting  was  done  by  means  of  a  crab 
or  powerful  windlass,  and  some  of  the  men 
were  on  the  ground  floor,  others  on  the  sec- 
ond floor  to  assist  in  guiding  and  yet  others 
were  at  the  roof  at  the  plate  or  beams  on 
which  it  was  to  rest;  the  plaintlCC  being 
with  this  last  squad.  There  was  a  main  or 
crab  line  which  was  fastened  to  the  timber 
below,  piece  by  piece,  and  there  were  guide 
and  tag  lines  to  direct  the  timber  in  the  as- 
cent and  place  it  when  same  had  been  rais- 
ed to  Its  proper  height.  It  was  evidently  a 
work  of  Importance  and  some  magnitude, 
and  dangerous  unless  coolly  and  skillfully 
supervised  and  directed.  One  witness  testi- 
fied that  he  had  applied  for  a  transfer  from 
the  work  on  account  of  the  danger  attend- 
ing it.  There  were  quite  a  number  of  men 
engaged  In  the  work,  and  Sam  Clayton,  the 
foreman,  whose  order,  it  was  claimed,  caus- 
ed the  Injury,  bad  the  entire  charge  of  the 
work  at  the  time,  and  the  control  and  direc- 
tion of  the  men  who  were  engaged  in  it 
Speaking  to  the  question  of  Clayton's  au- 
thority, one  witness,  William  B.  Turner, 
stated  that  he  had  a  conversation  with  Mr. 
Powers,  the  superintendent,  with  reference 
to  Qayton's  ability  to  oversee  the  Job,  and, 
further,  "that  Clayton  had  power  to  dis- 
charge men  so  far  as  witness  knew,  but  he 
had  never  seen  hlni  discharge  any."  Another 
witness,  L.  H.  Gillespie,  testified  "that  Clay- 
ton had  the  right  to  send  men  to  Powers. 
I  remember  one  man  that  was  sent'  to  Pow- 
ers, and  Powers  discharged  him.  This  is 
the  only  one  I  remember.  Clayton  recom- 
mended his  discharge."  Plaintiff  himself 
testified:  "I  know  that  Clayton  could  tell 
men  that  if  thf3y  did  not  do  a  certain  thing 
they  could  go  to  the  oflBce  to  get  their  time. 
Clayton  gave  orders  from  time  to  time.  If 
I  had  disobeyed  his  orders,  he  would  have 
sent  me  to  the  office,  and  I  would  have  been 
fired  or  discharged."  This  is  testimony, 
from  which  the  authority  of  Clayton,  as 
vice  principal,  might  be  inferred,  and  is  of 
Itself  sufficient  to  Justify  the  refusal  of  the 
court  to  charge,  as  requested,  that  }n  no 
event  could  said  Clayton's  negligence  be  im- 
puted to  defendant  company,  and  to  nonsuit 
plaintiff  for  that  reason,  and  there  is  ample 
testimony  from  which  negligence  on  the  part 
of  Clayton  could  be  properly  established. 
The  evidence  tended  to  show  that  the  usual 
way  to  hoist  one  of  these  timbers  was  to 
place  it  Jiust  beneath  the  crab  and  hoist  on 
a  perpendicular,  but  on  this  occasion  the 
rope  was  fastened  to  a  timber  some  distance 
oiT,  giving  it  a  slant  and  throwing  the  line 
beneath  and  against  a  rafter,  which  bad 
Just  before  been  raised  and  rested  on  the 
beam.  That  plaintiff  was  standing  near  the 
end  of  this  timber  pr^aring  to  throw  the 
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tag  rope,  as  his  duty  ■was,  to  the  men  who 
were  to  draw  the  rafter  to  Its  proper  place, 
when  the  foreman,  Sam  Clayton,  without 
any  warning  or  notice,  and  before  plaintiff 
had  time  to  do  the  worlc  he  was  given  to  do, 
gave  the  men  at  the  crab  orders  to  go  ahead, 
they  turned  the  windlass,  the  crab  rope  l>e- 
neatb  the  timber  near  which  plalutitf  was 
standing  knoclied  it  or  pulled  it  off  the  plate, 
and  it  fell,  caught  in  the  rope  which  plain- 
tiff was  handling,  wrapped  around  his  leg, 
and  dragged  him  to  the  concrete  floor,  caus- 
ing the  Injury  complained  of.  The  plaintiff 
was  not  in  a  position  to  see  what  they  were 
doing  below,  and  he  testifies  that  he  did  not 
know  and  had  so  reason  to  think  that  a 
hoist  would  be  ordered  at  the  time,  as  the 
custom  had  been  to  place  the  timbers  just 
under  the  crab  carrying  them  there  with  a 
"dolly."  True,  Clayton  was  not  in  a  posi- 
tion to  see  plaintiff,  but  he  knew  or  should 
have  known  that  an  order  to  hoist  with  the 
crab  rope  at  a  slant  and  touching  the  piece 
of  looae  tlmt>er  would  likely  knock  it  off  the 
beam  and  that  injury  to  some  one  would 
likely  follow.  And  In  such  case  a  company 
responsible  for  his  acts  would  not  be  excus- 
ed because  it  did  not  happen  In  the  exact 
way  tliat  it  might  have  been  expected.  Hud- 
son V.  It.  R.,  142  N.  C.  198,  55  S.  B.  103; 
Drum  T.  Miller,  135  N.  O.  204,  47  S.  B.  421, 
65  L.  R.  A.  890,  102  Am.  St.  Rep.  528.  There 
was  some  evidence  to  the  effect  that  Clay- 
ton had  the  reputation  of  being  a  drinking 
man,  and  the  character  of  the  order  and 
the  tone  and  language  of  it  would  seem  to 
Indicate  it  One  witness  said:  "If  the  men 
did  not  get  around  fast  enough  he  would 
holler  at  them  and  tell  them  to  get  in  a 
hurry,  and  he  scared  them  at  the  crab  and 
they  would  Jerk  It  around."  And  another 
witness  speaking  to  this  very  order  said:  "I 
had  hold  of  the  crab.  I  heard  some  one 
give  orders.  The  words  were  pretty  rough; 
be  said,  'Pull  up  there,  God  damn  it,  puU 
up  there.'"  And  it  was  a  serious  hurt 
Speaking  to  the  injury,  plaintiff  said:  "I 
fell  straight  down;  broke  my  left  thigh; 
broke  both  wrists;  broke  my  Jaw  bone  In 
the  center,  dislocating  and  breaking  my  up- 
per Jaw  bone,  starting  at  my  nose  clear 
over.  I  lost  three  teeth.  By  my  arm  being 
broken  I  cannot  turn  it  over  to  do  my  work 
— that  is  my  right  arm.  I  cannot  turn  my 
wrist  at  all.  I  was  in  the  hospital  seven 
weeks,  and  It  was  six  or  seven  months  be- 
fore I  could  walk  any.  I  have  never  re- 
covered so  that  I  can  do  ray  usual  mamial 
labor.  I  am  unable  to  work  at  my  trade  as 
a  carpenter  because  I  cannot  drive  a  nail 
above  my  head.  I  suffer  pain  every  morn- 
ing from  my  ankle,  and  It  is  so  weak  I  can- 
not walk  without  a  shoe.  My  wrist  is  sore, 
and  it  hurts  me  to  work." 

On  the  question  of  negligeuee,  the  facts 
in  evidence  bring  the  case  within  the  prin- 


ciple of  Hipp  V.  rit)er  Company,  supra,  and 
Wade  ▼.  Contracting  Co.,  149  N.  C.  1T7,  62 
S.  E.  919,  and  there  is  no  error  which  gives 
defendant  any  Just  ground  of  complaint  The 
Judgment  will  therefore  be  affirmed. 
Ko  error. 


(154  N.  C.  158) 

MOORE  et  al.  v.  MEBONET  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  23, 
1910.) 

1.  municipai.  cobpokaiions  '(j  647*)  — 
Stbebts. 

As  a  mie,  where  a  public  highway  enten 
a  town  or  the  town  builds  upon  a  highway  al- 
ready existing,  so  much  thereof  as  is  within  the 
corporate  limits  becomes  subject  to  the  town's 
control  as  a  part  of  its  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1420;  Dec.  Dig.  { 
647.»] 

2.  MuWICrPAL       COBPOBATIONS      (j      657*)    — 

Stbeets — Vacation— PowEB. 

In  absence  of  constitutional  restraint  the 
authorities  of  a  town  may  discontinue  a  street 
but  only  by  legislative  permission  given  express- 
ly or  by  necessary  Implication  after  making 
compensation  to  abutting  property  owners  in- 
jured thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1429,  1496;  Dec. 
Dig.  {  657.*] 

3.  MUNlCIPAI,       COBPOBATIONB       (J       386»)    — 

Stbebts— Vacation— In  DEMNinEs  or  Pbop- 

EBTT  OwNEBs— Damages. 

As  a  rule,  the  only  remedy  of  an  adjacent 
property  owner  for  Injuries  sustained  by  the 
vacation  of  a  street  by  legislative  authority  is  a 
claim  for  resulting  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  929;  Dec  Dig.  S 
386.*] 

4.  municipai.  oobpobations  (§  993»)  — 
Streets  —  Dtscontinuanck  —  Remedies  — 
Persons  Entiixed  to  Soe. 

Where  a  town's  action  in  discontinuing  a 
street  either  with  or  without  legislative  au- 
thority, Is  acquiesced  in  by  the  public  generally, 
it  cannot  be  questioned  in  a  civil  action  by  one 
suing  merely  as  a  taxpayer  of  the  town ;  only 
a  property  owner,  if  anyone,  who  is  specially 
injured  by  its  discontinuance,  being  entitled  to 
sue  to  question  the  town's  right  to  discontinue 
the  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  2158-2163;  Dec. 
Dig.  {  908.*] 

6.  Dedication  (§  20*)— Streets— What  Con- 
stitutes. 

One  who  owned  the  land  on  both  sides  of 
a  street  which  was  discontinued  by  a  town, 
upon  the  substitution  of  another  street  there- 
for, openly  acquiesced  in  the  substitution,  and 
fenced  and  claimed  as  his  own  the  old  street, 
and  built  a  bam  thereon,  and  afterwards  sold 
to  defendant  a  part  of  the  land  constituting 
the  old  street,  who  erected  a  buildine  on  the 
site  occupied  by  the  grantor's  bam,  and  the  re- 
maining part  of  the  grantor's  land  was  sold 
to  plaintiff,  who  purchased  with  notice  of  all 
the  facts.  Held,  that  the  conduct  of  the  parties' 
grantor  amounted  to  a  dedication  and  subatita- 
tion  of  the  new  street  for  the  old  way. 

[EkJ.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S8  20-30 ;    Dec.  Dig.  §  20.*] 
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6.  Dedication   (J   18*)  —  Redidicatiow— Rb- 
CITAL8  IN  Deeds. 

The  fact  that  plaintiff's  deed  to  the  prop- 
erty, which  was  merely  a  copy  of  some  of  the 
old  deeds,  called  for  the  old  road  as  one  of  the 
boundaries  of  the  land  conveyed,  did  not  oper- 
ate as  a  rededicntion  of  the  old  street  in  view 
of  the  parties'  knowledge  of  all  the  ciicom- 
stances  when  the  deed  was  executed. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §{  33-36;   Dec.  Dig.  i  18.*] 

7.  Dedication   ({   48*)  — Pebsons   Bound  — 
Gbantee  o»  Dedicatob. 

Where  a  grantor  of  property  which  had 
abutted  on  an  old  street  had,  by  his  conduct, 
acquiesced  in  the  closing  of  the  old  street  and 
dedicated  a  new  way  substituted  therefor,  so 
as  to  estop  him  from  suing  to  compel  the  re- 
moval of  a  building  erected  on  a  part  of  the 
old  way  by  a  subsequent  grantee,  his  subsequent 
grantee  of  a  part  of  the  land  abutting  on  the 
old  way  was  also  estopped  from  maintaining 
such  suit. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  114;   Dec.  Dig.  {  48.*] 

8.  Mdnicipai     Cobforations     (|     657*)   — 
Stbeets  —  Abandonment  —  Pbesumftion— 

NONUSEB. 

The  rule  that  an  abandonment  of  a  public 
way  cannot  be  presumed  from  mere  nonuser 
for  any  period  short  of  20  years  does  not 
apply  where  there  has  been  a  positive  act  of 
abandonment  by  the  owner  and  dedication  of  a 
new  way  in  substitution  for  the  old,  which  is 
accepted  and  acquiesced  in  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8§  1429,  1496;  Dec. 
Dig.  i  6o7.*i 

Appeal  from  Superior  Court,  Cherokee 
County ;  3.  S.  Adams,  Judge. 

Action  by  W.  L.  Moore  and  otbers  against 
B.  B.  Meroney  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

The  principal  purpose  of  tbe  action  was  to 
compel  the  Individual  defendants,  Meroney 
and  wife  to  remove  tbe  building  from  an  old 
road,  formerly  used  as  a  public  highway, 
causing  an  obstruction  to  same,  etc.,  and  to 
compel  the  town  of  Murphy  to  keep  It  open. 
Defendants  denied  the  obstruction;  denied 
that  the  road  in  question  was  a  public  way ; 
claimed,  further,  that  plaintiff  on  the  facts 
In  evidence  had  no  right  to  relief.  Issues 
were  submitted  and  responded  to  by  the 
jury  as  follows:  "(1)  Are  the  plaintiffs  the 
owners  of  the  land  described  in  the  com- 
plaint? Answer:  Yes.  (2)  Has  the  public  an 
easement  of  a  right  of  way  for  a  public  road 
over  the  land  described  in  the  complaint  as 
the  turnpike  road?  Answer:  No.  (3)  Did 
A.  L.  Cooper,  by  his  deed  In  trust  to  R,  L. 
Cooper,  dedicate  the  land  described  in  the 
complaint  as  the  turnpike  road  to  the  pnl>- 
lic  as  a  roadway?  Answer:  No.  (4)  Did 
A.  L.  Cooper,  by  his  deed  in  trust  to  R.  L. 
Cooper,  convey  a  right  of  way  over  the  land 
described  In  the  complaint  as  the  turnpike 
road  to  R.  h.  Cooper,  trustee,  and  his  as- 
signs?   Answer:  No." 

Judgment  on  the  verdict  for  defendants, 
and  plaintiffs  excepted  and  appealed. 


E.  B.  Norvell  and  Dillard  &  Bell,  tot  appel- 
lants. W.  M.  Axley  and  Ben  Posey,  for  ap- 
pellees. 

HOKE,  J.  In  this  case  there  was  evidence 
tending  to  show  that  there  was  formerly  an 
old  state  road  through  the  town  of  Murphy, 
N.  C,  and  that  it  entered  the  central  por- 
tiop  of  the  town  on  a  slight  curve;  that 
some  years  ago — 12  to  18 — the  town  commis- 
sioners, whether  with  or  without  legislative 
authority  was  not  shown  forth  In  evidence, 
altered  a  portion  of  this  curve^  and  substi- 
tuted therefor  a  broad,  commodious  street, 
marked  on  the  plat  as  Valley  River  avenue, 
and  by  which  the  central  portion  of  the  town 
was  reached,  this  avenue  being  laid  off  and 
extended,  the  one  i>ortion  at  right  angles 
with  the  other;  that  this  new  way— Valley 
River  avenue — has  since  been  recognized  by 
the  authorities  as  being  in  lieu  of  the  old 
road,  and  has  been  accepted  by  the  public 
and  is  used  by  them  as  a  satisfactory  sub- 
stitute for  it  It  further  appeared  in  evi- 
dence that  A.  li.  Cooper  at  the  time  owned 
the  land  on  both  sides  of  the  carve  where  the 
change  took  place  and  was  the  only  abutting 
owner  whose  property  was  affected,  and 
this  property  abutted  on  the  new  way.  That 
he  acquiesced  in  the  change  fencing  thr 
property  where  the  old  road  ran,  building  a 
barn  in  the  road  itself,  and  since  using  the 
same  as  his  private  property,  and  that  later 
he  sold  a  portion  of  this  land  to  defendant 
The  bam  built  by  said  Cooper  having  burn- 
ed down,  defendant  improved  the  property,  a 
part  of  such  improvement  being  placed  where 
Cooper's  bam  was,  and  later  Cooper  sold  the 
remainder  of  the  property  to  R.  L.  Cooper, 
trustee,  who  in  turn  sold  and  conveyed  to 
plaintiff.  At  the  time  of  this  conveyance,  the 
land  in  question,  contained  in  the  deeds,  was 
fenced  in  and  claimed  and  owned  as  pri- 
vate property  and  the  Valley  River  avenue 
was  the  public  way  recognized  and  used  by 
tbe  public  Instead  of  the  old  road.  Upon 
these  facts  and  they  had  been  so  accepted 
by  the  Jury,  we  are  of  opinion  that  plaintiff 
has  shown  no  valid  claim  to  the  relief  which 
he  seeks,  to  wit:  (1)  That  defendant  Mer- 
oney and  wife  be  required  to  remove  his 
buildings  from  the  old  road.  (2)  That  the 
defendant  the  town  of  Murphy  be  required 
to  keep  said  streets  at  all  times  open,  etc. 
When  a  public  highway  enters  an  Incorporat- 
ed town  or  such  town  builds  up  on  one  al- 
ready existent,  it  usually  follows  that  the 
highway  or  so  much  of  it  as  is  within  the 
corporate  limit  comes  under  the  regulation 
and  control  of  the  corporate  authorities  as  a 
part  of  the  public  streets.  Elliott  on  Streets 
and  Roads,  {§  415  and  416.  In  the  absence 
of  constitutional  restraint  these  authorities 
may  have  power  to  vacate  or  discontinue  a 
street  or  public  way,  but  when  such  street 
has  been  once  established  they  can  only  do 
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so  by  legislative  sanction  expressly  given  or 
necessarily  Implied  from  powers  wblcb  are 
so  conferred,  and  then  compensation  must  be 
made  to  abutting  owners  whose  property  Is 
injured.  Moose  v.  Carson,  1(H  N.  C.  431,  10 
S.  E.  689,  7  L.  R.  A.  548, 17  Am.  St.  Rep.  681 ; 
Chair  Co.  v.  Henderson,  121  Ga.  399,  49  S.  E. 
312,  104  Am.  St  Rep.  156.  When  a  change 
of  this  kind  has  been  made  by  legislative  au- 
thority, a  landowner  as  a  rule  is  restricted  to 
a  dalm  for  damages,  and  after  it  bas  taken 
place,  by  the  direction  of  the  town  govern- 
ment with  or  without  such  authority,  the 
change  being  recognized  as  valid  and  ac- 
quiesced in  by  the  general  public  Its  action 
cannot  be  questioned  In  a  civil  suit  of  a 
private  citizen  by  reason  of  his  position  as  a 
general  taxpayer  of  the  town.  Such  a  suit 
can  be  maintained  if  at  all  only  by  a  land- 
owner whose  property  is  affected  by  the 
change  and  which  will  sufTer  some  peculiar 
and  special  injury  by  reason  of  it  Trotter 
V,  Franklin,  146  N.  C.  554,  60  S.  E.  509; 
Pedrick  v.  R.  R.,  143  N.  C.  485,  55  S.  E.  877, 
10  I*  R.  A.  (N.  S.)  554;  Dodge  v.  R.  R.,  43 
N.  J.  Eq.  354,  11  AU.  751;  City  v.  Union 
Building  Association,  102  111.  379,  40  Am. 
Bep.  598.  From  this,  we  think  It  follows 
that  when  a  litigant  Is  precluded  from 
bringing  bis  suit,  in  the  only  position  or 
right  by  which  it  could  be  successfully  main- 
tained, his  action  must  necessarily  fall.  In 
the  present  case,  at  the  time  the  old  road 
was  discontinued  and  Valley  River  avenue 
substituted,  A.  L.  Cooper  owned  the  land  on 
both  sides  of  the  old  way,  and,  so  far  as 
the  evidence  discloses,  he  was  the  only  own- 
er whose  property  was  in  any  way  affected. 
This  property  abutted  on  the  new  street  and 
A.  L.  Cooper,  not  only  made  no  protest,  but 
he  openly  acquiesced  In  the  change,  fencing 
up  the  entire  property,  and  claiming  and 
using  It  as  bis  own.  He  even  built  his  bam 
in  the  old  road.  So  far  as  be  was  concern- 
ed, his  conduct  amounted  to  a  dedication  of 
the  new  for  the  old  way,  and,  while  matters 
were  in  this  shape,  he  sold  a  portion  of  the 
land  to  defendant  Meroney,  who  Improved 
It,  placing  his  building  In  the  precise  place 
where  A.  L.  Cooper's  barn  had  been,  and  the 
remaining  portion  was  sold  and  conveyed  to 
plaintiff,  who  bought,  with  full  notice  of  ex- 
istent conditions.  Plaintiff's  property  was 
regarded  and  treated  as  a  back  lot  when  he 
bought  it  The  action  of  A.  Ij.  Cooper,  his 
grantee,  amounted  to  a  dedication  of  the 
new  for  the  old  way  and  be  was  undoubted- 
ly precluded  from  maintaining  such  a  suit 
as  this,  and  plaintiff,  who  holds  A.  Ix  Coop- 
er's title  and  can  only  proceed  as  such  owner, 
should  likewise  be  precluded.  On  the  facts 
disclosed,  there  Is  high  authority  for  the 
position  that  the  public  would  be  estopped 
from  questioning  the  substitution  of  the  new 
way  for  the  old.  Brockhausen  v.  Bockland, 
137  111.  547.  27  N.  E.  4.58;   Lyle  v.  Lesia,  64 


Mich.  16,  31  N.  W.  23.  But,  however  thto 
may  be,  we  are  clearly  of  opinion  that  a 
private  owner  should  not  be  beard  to  com- 
plain. This  position  is  in  no  way  affected  by 
the  fact  that  plaiDtlflrs  deed  calls  for  the 
old  road  as  one  of  the  boundaries ;  the  en- 
tire facts  being  fully  known  and  the  aban- 
donment of  the  old  and  use  of  the  new  way 
being  at  the  time  recognized  and  acquiesced 
in  by  plaintiff's  grantor  and  all  others,  the 
call  of  plaintiff's  deed  referred  to  was  simply 
Intended  as  a  matter  of  description.  It  was 
only  a  copy  from  some  of  the  old  deeds, 
made  when  conditions  were  different  and 
did  not  amount  to  a  rededlcation.  Church  v. 
Dula,  148  N.  C.  262,  61  S.  E.  639.  There  Is 
nothing  here  said  whicb  militates  in  any 
way  with  the  decision  of  Crump  v.  Mims,  64 
N.  C.  767,  a  case  which  only  holds  that  an 
abandonment  of  a  public  way  cannot  I>e  pre- 
sumed, If  at  all,  from  nonuser,  for  any  pe- 
riod short  of  20  years,  a.  position  which  has 
no  application  where  the  evidence  sbows  a 
positive  act  of  dedication  and  abandonment 
on  the  part  of  the  owner,  accepted  and  ac- 
quiesced In  by  the  public,  a  distinction  rec- 
ognized In  that  case,  and  repeatedly  affirmed 
with  us.  Tlse  V.  Whltaker,  146  N.  C.  374,  59 
S.  E.  1012.  There  is  no  error,  and  the  Judg- 
ment will  be  affirmed. 
No  error. 


(87  B.   C.  38S) 

BRYAN  V.  DONNELLY. 

(Supreme  Court  of  Sontb  Carolina.     Dee.  29. 
1910.) 

1.  Tbiai.  ({  267*)  —  iNSTBUonoNS— Modifica- 
tion. 

In  an  action  for  the  possession  of  land,  the 
gnestion  turned  on  adverse  possession,  and  the 
defendant  requested  an  instruction  that  a  ce^ 
tain  title  deed  was  wholly  invalid  and  that  the 
jury  must  disregard  it.  The  court  so  charged, 
but  further  stated,  that  the  deed  bad  been  ad- 
mitted in  evidence  to  show  color  of  title,  and 
might  be  used  for  that  purpose.  Held,  that  this 
addition  was  proper,  for  the  defendant  s  instruc- 
tion was  based  upon  a  miBapprehension  of  fact, 
as  it  cleaiily  appeared  that  the  deed  waa  only 
introduced  as  color  of  title. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Dec. 
Dig.  |267.»], 

2.  Adverse  Posskssion   ({  71*)  — Natdbk— 
Color  or  Titlb— Presumption  of  Grant. 

A  deed  which  is  invalid  may  be  introduced 
In  an  action  for  the  possession  of  land,  where 
the  case  turns  on  adverse  possession,  to  show 
color  of  title,  and  also  to  be  relied  upon  to 
raise  the  presumption  of  a  lost  grant. 

[Ed.  Note. — For  other  cases,  see'  Adverse  Pos- 
session, Cent  Dig.  IS  415-429;  Dec  Dig.  | 
71.*] 

3.  Trial  (J  296*)— Instbuotions— Error  is 

— INSTRUOTION    CtTBED    BT    ONK    EiLSEWHEBC 

Given. 

In  an  action  for  the  possession  of  land, 
where  the  issue  was  adverse  possession,  the 
judge  charged  that  if  the  plaintiff  and  bis  pred- 
ecessors and  grantors  possessed  the  land  in 
dispute  for  20  years,  and  such  possession  waa 
adverse,  and  continued  for  10  years  prior  to  the 
commencement  of  this  action,  they  most  find  for 
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Urn.  Upon  the  reqaeat  of  defendant,  he  also 
charged  that  successive  adverse  holders  of  land 
under  oolor  of  title  could  not  unite  their  pos- 
sessions, BO  as  to  establish  title  by  adverse  pos- 
session. Held,  that  the  latter  charge  cured  any 
error  there  might  be  in  the  first. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  29a»] 

4.  Appkai.  and  Ebbob  (|  273*)— Review— Eb- 
BOB  Waived — Specific  Objbctionb. 

An  instruction  that  occasional  acts  of  tres- 
pass by  others,  even  though  claiming  under  color 
of  title,  would  not  necessarily  prevent  the  ripen- 
ing of  an  adverse  possession  Into  title,  regard- 
less of  vfhether  it  is  a  charge  upon  the  facts  In 
violation  of  the  Constitution,  is  too  general  to 
be  reviewed,  where  the  exception  failed  to 
specify  the  particular  constitutional  Inhibition 
violated. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Dec.  Dig.  {  STS.*1 

6.  Appeal  awd  Bekob  (5  1066*)  —  Review — 
Habuless  Ebbob— Instbdctions. 

In  an  action  for  the  possession  of  land, 
the  judge  charged  that  if  tne  jury  found  that 
plaintiff  and  defendant  claimed  title  to  the  land 
In  dispute  from  a  common  source,  and  that 
plaintiff  has  shown  a  better  claim  of  title,  he 
should  recover.  There  was  no  evidence  that 
they  claimed  title  from  the  same  source.  Held, 
in  the  absence  of  any  showing  of  prejudice,  that 
it  would  be  con8ider(>d  harmless  error. 

[Ed.  Note. — For  other  cases^  see  Appeal  and 
Error,  Dec.  Dig.  i  1066.*] 

6k  Tbial  (I  1&4*)— iNaTBucnow— Mattbbb  of 

Pact^-Conbtitution  . 

In  an  action  for  the  possession  of  land, 
where  the  issue  was  adverse  possession,  the 
trial  court  charged  that  they  could  consider  a 
certain  deed  as  color  of  title.  Held  that,  as 
the  deed  was  anguestionably  color  of  title,  the 
charge  did  not  violate  Const  art.  5,  i  2C, 
which  prohibits  a  charge  niran  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  104.*] 

7.  Adverse   Possession    (S   58*)  — Natubb  — 
Quality  of  Possession. 

In  order  to  constitute  the  presumption  of 
*  grant,  the  possession  must  be  adverse,  as  well 
as  in  cases  where  possession  for  the  statutory 
period  of  10  years  is  relied  upon  to  confer  title. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  n  279-281;  Dec.  Dig.  ( 
So.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  WUllamsburg  County;  Mullins,  Special 
Judge 

Action  by  W.  D.  Bryan  against  P.  R.  Don- 
nelly. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    AfElrmed. 

The  following  are  the  exceptions: 
"First  Because  his  honor  erred  in  charg- 
ing the  plaintiff's  first  request  as  follows: 
'Where  there  has  been  for  a  period  of  twenty 
years  or  more  a  continuous,  adverse  posses- 
sion of  land,  either  by  a  single  person,  or 
by  a  number  of  persons  successively,  such 
successive  possession  being  connected  In  law 
with  each  other  by  Instruments  of  writing 
amounting  to  color  of  title,  tbe  law  will  pre- 
sume that  such  possession  originated  in  a 
grant  from  the  state.'  The  error  being  that 
In  this  case  the  origin  of  the  plaintiff's  title 
having  commenced  with  D.  M.  Dukes,  auditor 


of  Williamsburg  county,  there  could  be  no 
presumption  of  a  grant 

"Second.  Because  his  honor  erred  In  charg- 
ing the  plaintiff's  second  request  as  follows: 
'If  the  jury  find  from  the  evidence  that  the 
plaintiff,  his  predecessors  and  grantors,  pos- 
sessed the  premises  in  dispute,  or  a  tract  of 
land  of  which  they  formed  a  part,  for  the 
period  of  twenty  years,  and  that  such  pos- 
session was  adverse,  and  that  such  posses- 
sion continued  for  a  period  of  ten  years 
prior  to  the  commencement  of  this  action, 
then  they  must  find  that  the  plaintiff  has  es- 
tablished a  good  title  to  the  land  in  dispute, 
and  must  render  a  verdict  In  his  favor.'  The 
error  being  that  the  jury  was  misled  by  such 
instruction,  as  it  was  calculated  to  lead  them 
to  believe  that  a  party  could  acquire  title 
by  adverse  possession  by  connecting  their 
resi)ective  possessions  under  a  color  of  title. 

"Third.  Because  his  honor  %rred  In  in- 
structing the  jury  In  the  third  request  as 
follows:  'If  the  Jury  find  from  the  evidence 
that  Ceth  S.  Land  and  Geo.  E  Pritchett  went 
into  possession  of  the  premises  in  dispute, 
or  of  a  tract  of  land  including  said  premises 
as  a  part  thereof,  under  an  Instrument  of 
writing  made  and  executed  by  D.  M.  Duke, 
county  auditor  for  Williamsburg  county,  on 
the  loth  day  of  June,  1872,  and  held  the  same 
adversely,  claiming  title  thereto,  there  was 
a  continuous  adverse  possession  thereof  by 
a  number  of  persons  successively,  such  suc- 
cessive possession  being  connected  In  law 
with  each  other  in  Instruments  of  writing 
amounting  to  a  color  of  title,  thkt  such  suc- 
cessive possession  continued  for  a  peilod  of 
twenty  years  or  more,  then  such  possession, 
at  the  end  of  the  said  period  of  twenty  years, 
was  presumed  to  have  originated  in  a  grant 
from  the  state.'  The  error  being  In  instruct- 
ing the  jury  that  the  law  would  presume  a 
grant  from  the  state  when  the  plaintiff  show- 
ed the  origin  of  his  title  to  commence  with 
D.  M.  Duke,  county  auditor,  there  being  no 
presifinptlon  of  law  tliat  a  grant  was  made 
to  such  auditor. 

"Fourth.  Because  his  honor  erred  In  charg- 
ing tbe  jury,  as  contained  In  the  ninth  re- 
quest, that:  'Occasional  acts  of  trespass  by 
others,  even  though  claiming  under  color  of 
title,  would  not  necessarily  prevent  the  ripen- 
ing of  and  adverse  possession  into  title.' 
Was  a  charge  upon  the  facts  in  violation  of 
the  Constitution  of  this  state,  prohibiting 
judges  from  charging  juries  with  respect  to 
matters  of  fact. 

"Fifth.  Because  his  honor  erred  in  charg- 
ing tbe  plaintiCTs  eleventh  request  that:  'If 
the  jury  find  from  the  evidence  that  tbe 
plaintiff  and  defendant  claim  title  to  the  land 
in  dispute  from  a  common  source,  and  that 
the  plaintiff  has  shown  a  better  claim  of  title 
thereto  than  that  shown  by  the  defendant, 
that  they  would  render  their  verdict  for  the 
plaintiff.'    The  error  being  that  there  la  no 
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evidence  In  this  case  tending  to  show  that 
the  plaintiff,  or  those  under  whom  he  claimed, 
ever  acquired  any  title  from  Edward  Whltte 
or  his  heirs  at  law. 

"Sixth.  Because  his  honor  erred  In  modi- 
fying the  defendant's  seventh  request,  when 
he  said:  *I  charge  you  that,  but  I  charge  you, 
further,  that  that  deed  has  been  admitted 
into  evidence,  and  as  a  matter  of  law  it  can 
be  used  as  a  color  of  title,  raising  the  pre- 
sumption of  a  grant  so  far  as  It  can  be  used 
by  the  Jury  as  a  fact,  on  which  I  have  no 
right  to  charge  you.'  The  error  being  that 
a  deed  from  the  county  auditor  purporting 
to  convey  the  land  for  delinquent  taxes  can- 
not be  used  as  a  basis  for  color  of  title  from 
which  a  presumption  of  a  grant  would  arise. 

"Seventh.  Because  his  honor  erred  In  charg- 
ing the  Jury  that  they  could  consider  the 
deed  from  Chazel  to  Mowry  as  a  color  of  title. 
In  that  he  charged  with  respect  to  matters 
of  fact  in  violation  of  the  Constitution  of  this 
state. 

"Eighth.  Because  his  honor  erred  in  refus- 
ing to  charge  defendant's  twelfth  request,  aS 
follows:  'The  Jury  is  Instructed  that  there 
Is  no  evidence  tending  to  prove  adverse  pos- 
session of  any  of  the  parties  under  whom 
plaintiff  claims  In  this  case  prior  to  1887.' 
For  that  It  appeared  from  the  testimony  that 
none  of  the  successive  holders  of  the  said 
land  commencing  In  1872  held  the  same  con- 
tinuously for  10  years,  under  a  color  of  title, 
and  the  defendant  was  entitled  to  have  this 
instruction  given  to  the  Jury. 

"Ninth.  Because  his  honor  erred  in  modify- 
ing the  defendant's  fourteenth  request,  which 
was  Intended  to  instruct  the  Jury  that  when 
a  party  comes  Into  court  and  discloses  the 
origin  of  his  title,  as  in  this  case,  he  cannot 
fall  back  upon  a  presumption  of  a  grant  from 
the  state,  but  must  stand  or  fall  upon  the 
title  which  he  presents,  the  modification  be- 
ing calculated  to  confuse  the  Jury,  and  to 
lead  them  to  believe  that  they  could  consider 
a  presumption  of  a  grant  where  the  '^rty 
discloses  the  origin  of  his  title." 

trcgare  &  Holman,  for  appellant  Eelley  & 
Hinds,  for  respondent. 

OART,  A.  J.  This  is  an  action  to  recover 
the  possession  of  land.  The  defendant  de- 
nied the  allegations  of  the  complaint  as  to 
ownership,  and  set  up  the  defenses  of  ad- 
verse possession  and  presumption  of  a  grant. 
The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  possession  of  the  land,  and  the 
defendant  appealed  upon  exceptions  which 
will  be  set  out  in  the  report  of  the  case. 

The  following  statement  is  set  out  in  the 
record:  "It  appears  that  Edward  WWtte 
once  owned  the  land  in  dispute,  and  that  he 
died  about  the  year  1850;  that  he  left  sev- 
eral children ;  that  a  daughter  married  Pas- 
sailaigue,  and  tliat  one  son  was  bom  of  this 
marriage,  J.  E.  Passallalgue ;  that  after  the 
death  of  her  husband,  Passallalgue,  she  mar- 
ried   Boker;    that   Mrs.    Baker   died   about 


1892,  leaving  J.  E.  Passallalgue  as  her  sole 
heir  and  distributee  at  law;  that  the  land 
described  In  the  complaint  .was  assigned 
to  Mrs.  Baker  in  the  division  of  the  estate 
of  Edward  Whltte.  It  appears  that  D.  M. 
Duke,  as  auditor  of  Williamsburg  county, 
made  a  deed  of  conveyance  to  the  land  in 
dispute  in  1872  to  C.  S.  Land  and  Geo.  E. 
Pritchett;  that  he  attempted  to  convey 
said  land  as  the  estate  lands  of  Edward 
Whltte,  and  the  court  declared  said  deed  in 
this  action  invalid  for  the  purpose  of  con- 
veying the  title,  but  the  same  was  held  to 
be  admissible  as  color  of  title.  Plaintiff 
showed  a  complete  chain  of  paper  title 
back  to  and  including  the  deed  of  D.  M. 
Duke,  Auditor." 

We  proceed  to  consider  the  questions  pre- 
sented by  the  exceptions. 

First,  third,  sixth,  and  ninth  exceptions. 
These  exceptions  will  be  considered  together. 
The  defendant  requested  his  honor  the  pre- 
siding Jndge  to  charge  as  follows:  "Ttie  Ju- 
ry is  Instructed  that  the  deed  from  the  au- 
ditor of  Williamsburg  county  bearing  date 
In  1872,  introduced  in  evidence  by  the  plain- 
tiff, conveyed  no  title  to  the  grantee  named 
therein;  and  that  the  same  was  and  is  ab- 
solutely void  as  a  deed  of  conveyance  to 
pass  title  to  the  land  in  question,  and  they 
must  disregard  It  as  such."  In  disposing  of 
the  request  he  said:  "I  charge  you  that, 
but  I  charge  you,  further,  that  that  deed 
has  been  admitted  into  evidence,  and  as  a 
matter  of  law  it  can  be  used  as  color  to  ti- 
tle, raising  the  presumption  of  a  grant,  so 
far  as  it  can  tie  used  by  the  Jury  as  a  fact, 
on  which  I  have  no  right  to  charge  you." 
The  statement  hereinbefore  mentioned  shows 
that  the  court  declared  the  deed  invalid,  for 
the  purpose  of  conveying  the  title,  but  was 
admissible  as  color  of  title.  There  Are  two 
reasons  why  these  exceptions  cannot  be  sus- 
tained: (1)  They  are  based  upon  a  mis- 
apprehension of  fact,  as  it  clearly  appears 
that  the  deed  was  only  Introduced  In  evi- 
dence  as  color  of  title,  and  (2)  even  if  the 
deed  had  been  introduced  for  the  purpose  of 
showing  the  origin  of  the  plaintiff's  title,  it 
would  not  have  precluded  him  from  relying 
upon  the  presumption  of  a  grant  Mack  v. 
Ry.,  52  S.  C.  323.  20  S.  B.  905,  40  L.  R.  A. 
679,  68  Am.  St  Rep.  913 ;  Ritter  v.  Ry.,  83 
S.  C.  213,  65  S.  E.  175. 

Second  exception.  The  presiding  Judge 
at  the  request  of  the  defendant's  attorney 
charged:  "That  successive  adverse  holders 
of  land,  under  color  of  title,  cannot  unite 
their  possession,  so  as  to  establish  a  title 
by  adverse  possession."  This  Instruction 
and  the  charge  when  considered  in  its  en- 
tirety shows  that  the  exception  cannot  be 
sustained. 

Fourth  exception.  Even  if  there  was  er- 
ror, the  appellant  has  failed  to  show  that  it 
■was  prejudicial.  The  ruling  however  is 
sustained  by  the  case  of  Love  v.  Turner,  78 
S.  C.  513,  59  S.  E.  529. 
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Fiftb  exception.  It  will  be  obserred  that 
no  objection  is  urged  against  the  charge  as 
a  correct  proposition  of  law,  but  simply  that 
there  was  no  testimony  tending  to  show 
that  the  plaintiff,  or  those  under  whom  he 
claims,  ever  acquired  title  from  Edward 
Whltte  or  his  heirs.  If  there  was  no  such 
testimony,  then  we  fall  to  see  wherein  the 
charge  was  prejudicial  to  the  rights  of  the 
appellant;  especially  as  the  proper  mode  of 
taking  advantage  of  the  entire  absence  of 
testimony  was  either  by  a  motion  for  non- 
suit, or  the  direction  of  a  verdict  in  favor 
of  the  defendant. 

Seventh  exception.  This  exception  must 
be  overruled,  for  the  reason  that  the  deed 
was  unquestionably  color  of  title,  and,  so 
charging,  was  not  In  violation  of  section  26, 
art  5,  of  the  Constitution. 

Eighth  exception.  In  order  to  constitute 
the  presumption  of  a  grant,  the  possession 
must  be  adverse  as  well  as  in  cases  where 
possession  for  the  statutory  period  of  10 
years  is  relied  upon,  to  confer  title.  Mc- 
Leod  T.  Rogers,  2  Rich.  Law,  19;  Metz  v. 
Metz,  48  S.  C.  472,  26  S.  B.  787. 

The  request  to  charge  was  defective.  In 
that  it  failed  to  state  whether  It  had  ref- 
erence to  possession,  necessary  to  make  out 
the  presumption  of  a  grant,  or  to  possession 
for  the  statutory  period  of  10  years. 

Affirmed. 


(68  W.  Va.  S28) 

WHAIiHN  T.  MANMJT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec,  6,  1910.) 

(Syllaiut  hy  the  Court.) 

1.  LiAITDLOBD    AND   TENAISTT    (J    114*)— LEASB— 

Renewai^Holdiwg  Ovek. 

Holding  over  and  continuing  to  pay  the 
same  rent  by  a  lessee  under  a  lease  for  twelve 
months,  "with  the  privilege  of  renewal  for  the 
term  of  five  years,  if  the  said  second  party  so 
desires,  at  the  expiration  of  the  said  first  year," 
without  a  new  lease  executed  and  without  notice 
to  the  lessor  before  or  at  the  expiration  of  the 
first  term  of  his  desire  or  election  to  renew  said 
lease  for  the  additional  term,  renders  him  ten- 
ant from  year  to  year,  and  subject  as  such  to 
the  riphts  of  the  landlord  and  to  be  turned  out 
of  possession  on  notice  at  the  end  of  any  sub- 
sequent year. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent   Dig.   g§  S7<^-381;    Dec.  Dig.   § 

(Additional  Byllahut  hy  Editorial  Staff.) 

2.  Landlord  and-  Tenant   (§  86*)— Lease— 
"Renew." 

The  covenant  in  a  lease  to  "renew"  indi- 
cates the  intention  of  the  parties  to  execute  a 
new  lease,  and  the  duty  of  the  lessee  to  give 
notice  to  the  lessor  at  or  before  the  expiration 
of  the  lease  of  his  election  to  renew. 

fEM.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  fS  270-275;  Dec.  Dig.  { 
S6.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6084,  6085.]  1 


Error  from  Circuit  Court,  Harrison  County. 

Action  by  John  Wbalen  against  R.  A-  Man- 
ley.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

John  Bassel  and  E.  F.  Goodwin,  for  plain- 
tiff in  error.  Ernest  D.  IJewIa,  for  defend- 
ant in  error. 

MILLER,  J.  In  an  action  of  unlawful  de- 
tainer, begun  before  a  justice,  and  tried  upoA 
appeal  in  the  circuit  court,  the  finding  of 
the  court  in  lieu  of  a  jury,  and  Its  Judgment 
thereon,  were  for  plaintiff. 

The  lease  on  which  the  rights  of  the  par- 
ties depend,  dated  July  12,  1906,  was  of  a 
store  house,  owned  by  John  George  and  oth- 
ers, and  signed  "John  George  and  others,  by 
Henry  George,  Agt,"  and  R.  A-  Manley  les- 
see. The  lease  was  "for  the  term  of  twelve 
months,  with  the  privilege  of  renewal  for  the 
term  of  five  years,  if  the  said  second  party 
so  desires,  at  the  expiration  of  the  said  first 
year." 

The  lessors  on  March  18,  1908,  after  the 
expiration  of  the  twelve  months,  with  notice 
to  the  purchaser  of  the  existence  of  this 
lease,  sold  and  conveyed  the  leased  premises 
to  the  plaintiff  Whalen.  The  lessee  thereaft- 
er continued  ln>  possession  of  the  property, 
attorning  to  Whalen,  and  was  so  in  posses- 
sion when,  on  February  16,  1909,  he  was 
served  with  notice  In  writing  by  Whalen  to 
quit  and  surrender  possession  on  or  before 
July  12,  1909,  the  end  of  the  current  year. 

The  plalntlfTs  position  Is  that  the  lease 
was  good  for  twelve  mouths  only,  without  a 
new  contract  in  writing  renewing  it;  that 
by  holding  over  after  the  expiration  of  the 
term,  without  such  renewal  contract  Manley 
became  a  tenant  from  year  to  year,  and  bis 
tenancy  terminable  at  the  end  of  any  cur- 
rent year,  by  proper  notice  given. 

Mauley's  defense  Is  that  at  the  end  of  the 
twelve  months  term  he  notified  George,  the 
agent,  that  he  elected  to  begin  the  five  years 
term.  Referring  to  an  alleged  conversation 
with  George,  agent  when  he  collected  the 
rent  at  the  end  of  the  year,  Mauley's  exact 
language  Is:  "When  our  year  was  up,  we 
had  a  conversation.  We  talked  about  the 
year  being  short;  didn't  take  long  for  a 
year  to  pass,  and  now  our  year  was  up,  and 
we  began  the  five  year  period."  Immediate- 
ly following  this  statement  the  question  is 
asked  him  and  he  replied  as  follows:  "Q. 
What  did  he  say  about  that?  A.  He  didn't 
say  'Yes'  or  'No."*  Manley  also  claims  to 
have  had  a  conversation  with  Whalen  before 
his  purchase,  and  to  have  told  him  he  had  a 
five  years  lease  and  to  which  the' latter  re- 
plied that  he  thought  he  "would  be  ^  very 
foolish  to  put  a  stock  like  that  In  without  a 
lease."  Whalen  admits  having  been  furnish- 
ed with  a  copy  of  the  lease,  and  that  he 
knew  its  contents,  but  both  he  and  George 


•For  otker  cue*  see  BBme  topic  and  aectlon  NUMBER  In  D<9e.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  tnimat 
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positively  deny  the  alleged  conversations 
with  Manley.  George  denies  that  Manley 
ever  at  any  time  notified  him  that  he  elect- 
ed to  renew  the  lease  for  the  term  of  five 
years.  So  that  whether  or  not  the  alleged 
conversations  ever  took  place  are  facts  de- 
pending on  conflicting  evidence,  and  the  find- 
ing of  the  court  below  on  evidence  not  pre- 
ponderating In  favor  of  defendant  must  be 
treated  as  a  finding  In  favor  of  plaintiff,  not 
to  be  disturbed  by  ns. 

We  have  left,  therefore,  the  question  of 
law,  did  defendant's  holding  over  and  pay- 
ing rent  according  to  the  terms  of  the  lease, 
without  notice  of  his  desire. or  election  to 
renew,  operate  as  a  renewal  of  the  lease  for 
the  period  of  five  years  provided  for  therein? 

The  decisions  on  this  question  are  conflict- 
ing. Some  courts  regard  the  conflict  appar- 
ent rather  than  real,  but  we  think  there  Is 
some  real  conflict,  though  in  all  the  general 
rules  and  principles  applicable  to  interpreta- 
tion of  contracts  are  recognized.  Text  writ- 
ers, we  believe,  without  exception,  recognize, 
as  do  the  decisions,  the  .distinction  between 
leases  containing  covenants  to  renew,  on  the 
same  or  different  terms,  and  those  contain- 
ing covenants  to  continue,  extend,  or  con- 
taining such  words  as  "with  the  privilege  to 
have,"  "with  the  privilege  of  keeping,"  "with 
the  privilege  if  desired,"  or  "at  the  option  of 
the  lessee  for  a  further  term."  When  the 
covenant  Is  to  renew  It  Is  generally  regarded 
that  the  lease  indicates  the  Intention  of  the 
parties  to  execute  a  new  lease,  and  as  requir- 
ing of  the  lessee  notice  to  the  lessor  at  or  be- 
fore the  expiration  of  the  lease  of  his  elec- 
tion to  renew.  Jones  on  Landlord  and  Ten- 
ant, sections  337-339;  Taylor  on  Landlord 
and  Tenant,  section  406;  Tiffany  on  Laud- 
lord  and  Tenant,  1614;  UnderhlU  on  Land- 
lord and  Tenant,  1362.  Jones,  section  338, 
substantially  using  the  language  of  the  Wis- 
consin court  in  Kollock  v.  Scribner,  98  Wis. 
104,  73  N.  W.  776,  which  opposes  the  rule  of 
the  Missouri  and  New  Hampshire  courts, 
says:  "There  is  authority  that  the  words 
•renew'  and  'extend'  should  be  construed  in 
accordance  with  their  ordinary  meaning. 
Obviously,  one  means  to  prolong,  or  to  length- 
en out,  the  other,  to  make  over,  to  re-estab- 
lish, to  rebuild;  and  those  courts  and  writ- 
ers that  have  construed  them  accordingly 
certainly  have  the  best  of  the  argument,  if 
the  Judicial  construction  is  to  follow  the  true 
definition  of  the  words."  In  some  decisions, 
as  Ins.  &  Law  Bldg.  Co.  v.  Natl.  Bank,  71 
Mo.  58,  affirming  appellate  court,  5  Mo.  App. 
334,  Ranlet  v.  Cook,  44  N.  H.  512,  84  Am. 
Dec.  92,  followed  In  the  Missouri  cases,  and 
Kramer  v.  Cook,  7  Gray  (Mass.)  550,  it  is 
held  that  holding  over  and  complying  with 


the  terms  of  the  renewal  or  extension  lease 
provided  for,  as  payment  of  the  Increased 
rent,  as  in  Ranlet  v.  Cook  and  Kramer  t. 
Cook,  or  continuing  to  pay  the  game  rent,  as 
provided  in  case  of  renewal,  when  holding 
over  without  renewal  a  larger  rent  was  call- 
ed for,  amounted  to  an  election  to  renew  or 
extend,  binding  the  parties,  lessor  and  les- 
see, in  fact  operating  as  an  extension  or  re- 
newal of  the  lease,  and  requiring  the  execu- 
tion of  no  further  Instrument  In  other 
states,  as  in  Pennsylvania,  in  Harding  v. 
Seeley,  148  Pa.  20,  23  Aa  1118,  and  in  Mas- 
sachusetts in  Ferguson  t.  Jackson,  180  Mass. 
557,  62  N.  E.  965,  notice  at  or  before  the  ex- 
piration of  the  lease  of  an  acceptance  of  the 
option  to  renew  and  continuing  in  possession 
and  paying  the  rent  provided  for,  without 
the  execution  of  a  new  lease,  will  constitute 
a  good  equitable  defense  to  an  action  by  the 
landlord  to  oust  the  tenant,  and  good  ground 
for  a  suit  by  the  tenant  for  specific  perform- 
ance. 1  Taylor  on  Landlord  and  Tenant, 
406,  recognizes  this  equitable  doctrine.  It  Is 
also  referred  to  arguendo  In  Orton  ▼.  Noo- 
nan,  27  Wis.  272,  279.  Some  of  the  cases 
distinguishing  a  covenant  to  renew,  from 
privilege  of  a  longer  term,  or  privilege  of 
continuing  the  lease,  etc.,  are  Levltzky  t. 
Canning,  33  Cal.  299;  Delashman  v.  Berry, 
20  Mich.  292,  298,  4  Am.  Rep.  392;  Clarke 
V.  Merrill,  51  N.  H.  415;  Atlantic  Natl.  Bank 
V.  Demmon,  139  Mass.  420,  1  N.  E.  833; 
Kimball  v.  Cross,  136  Mass.  300,  and  Orton 
V.  Noonan,  27  Wis.  272. 

Reason  as  well  as  the  weight  of  Judicial 
authority  Justifies  us  In  holding,  as  the  cir- 
cuit court  did,  that  simply  holding  over  aft- 
er the  expiration  of  a  lease  containing  a 
bare  covenant  to  renew,  and  paying  rent  ac- 
cording to  the  terms  of  the  old  lease,  does 
not  amount  to  an  election  to  renew,  but  con- 
stitutes the  tenant,  a  tenant  from  month  to 
month  or  year  to  year,  depending  on  the 
terms  of  the  lease  as  to  rent  or  rental  peri- 
ods. This  view  is  consonant  with  the  gener- 
al rule  that  holding  over  after  the  expira- 
tion of  a  term  of  years,  or  a  monthly  term, 
and  paying  rent  according  to  the  terms  of 
the  lease,  constitutes  the  tenant  a  tenant 
from  year  to  year  or  month  to  month  as  the 
case  may  be.  Drlnkard  v.  Heptlnstall,  55 
W.  Va.  820,  47  S.  B.  72;  Allen  v.  Bartlett, 
20  W.  Va.  46;  Arbenz  v.  Exley,  Watklns  & 
Co.,  52  W.  Va.  476,  44  S.  E.  149,  61  L.  R.  A. 
957;  White  v.  Sohn,  65  W.  Va.  409,  64  S.  E. 
442;  Kaufman  v.  Mastln,  66  W.  Va.  99,  66 
S.  B.  B2,  25  L.  R.  A.  (N.  S.)  855. 

Our  conclusion  to  affirm  the  Judgment  be- 
low on  this  point,  renders  it  unnecessary  to 
respond  to  other  questions  argued  in  the 
briefs.    Judgment  affirmed. 
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UNIONTOWN  GROCERY  CO.  v,  DAWSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1»10.) 

CSyHalHU  by  the  Court.) 

1.  PbINCIPAL  AMD  AOKNT  (J  147*)— LlABILlTr 

OF  Thibd  Pebson  Dealino  with  Agent. 
The  general  rale  is  that  one  dealing  with 
an   agent  is   bound   at   his  peril  to   know   the 
agent^s  authority.    If  in  writing,  he  is  presum- 
ed to  tutve  read  his  warrant  of  authority. 

[Ed.  Note.— For  other  cases,  see  Prindioal  and 
Agent,  Cent  Diz.  {{  528-533;  Dec.  Dig.  } 
147.*] 

2,  Pbincipal  and  Aosrt  ({}  1,  2S*)— Cbka- 
noN  or  RErATioR. 

To  create  the  relationship  of  principal  and 
agent  (broker)  there  must  be  a  contract  of  em- 
ployment, express  or  implied ;  and  in  order  to 
obtain  rights  himself,  or  establish  liabilities  to 
others,  against  his  principal,  the  fact  of  his 
appointment  must  be  made  to  appear,  by  an 
instrumeDt  in  writing,  by  spoken  words,  or  it 
may  be  implied  from  the  conduct  of  the  parties, 
and  the  nature  and  circumstances  of  the  par- 
ticular acts  done  by  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  41 ;   Dec  Dig.  »  1,  23.*] 
8.  Pbincipai,  and  Agent  (S  11*)— Cbeation 

or  Relation. 

If  a  written  instrument  (letters  in  tU«  case) 
be  relied  on,  in  order  that  it  may  be  held  to 
create  agency,  it  must  also  on  its  face,  or  when 
read  in  the  light  of  surrounding  circumslances, 
appear  that  such  was  the  intention. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  11.*] 

4.  Pbincipal  and  Agent  ({  174*)— Existbncb 
OF  Relation— Intent  of  Pbincipal— Rati- 
fication. 

Where  there  is  no  agency  in  fact,  but  an 
Intermeddler  or  stranger,  one  not  in  privity 
with  the  principal,  by  authority  duly  given,  has 
assumed  to  act  as  agent,  and  the  question  is 
whether  such  unauthorized  act  has  been  ratified, 
it  becomes  one  of  intention  on  the  jrart  of  the 
assumed  principal,  a  fact  for  jury  determina- 
tion. 

[EU.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  725;   Dec.  Dig.  |  1<4.»] 

6.  Pbincipai,  and  Agent  (J  174*)— Ratifica- 
noN  OF  TJnavthobized  Act  of  Stbanoeb. 
Ratification  of  an  unauthorized  act  of  a 
stran^r  may  not  t>e  implied  as  a  conclusion  of 
law  from  the  silence  of  the  party  affected  by  the 
act,  but 'such  silence  is  a  circumstance  to  go  to 
the  Jury,  with  others,  from  which  the  Jary  may 
imply  ratification. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  T25;    Dec  Dig.  |  174.*] 

Krror  from  Circuit  Court,  Morgan  County. 

Action  by  tlie  Unlontown  Grocery  Com- 
pany against  W.  ES.  Dawson.  Judgment  for 
defendant,  and  plaintiff  -  brings  error.  Af- 
firmed. 

Faulkner,  Walker  &  Woods,  for  plaintiff 
In  error.  Forrest  W.  Brown,  for  defendant 
In  error. 

MILLER,  J.  In  the  court  below  the  ver- 
dict was  for°  defendant,  and  the  judgment 
orermling  plaintiff's  motion  to  set  aside  the 
verdict  and  award  It  a  new  trial,  was  that  it 
take  nothing  by  its  action,  and  that  defend- 
ant recover  his  costs.    To  test  the  correct- 


ness of  this  Judgment  plaintiff  beings  the 
case  here  on  a  writ  of  error. 

Plaintiff,  a  corporation,  at  Unlontown, 
Pennsylvania,  claiming  to  have  purchased 
from  defendant  a  packer  at  Berkeley  Springs, 
this  state,  through  tlie  agency  of  one  Shear- 
man, a  broker  at  Indianapolis,  Indiana,  a 
car  load  of  canned  tomatoes,  and  to  be  the 
assignee  of  similar  contracts  of  other  pur- 
chasers, through  the  same  agency,  of  certain- 
other  car  loads  of  that  class  of  goods,  brought 
this  action  against  defendant  to  recover 
damages  for  alleged  breaches  of  said  con- 
tracts. 

The  only  point  of  error  relied  on,  or  sav- 
ed on  the  record.  Is  the  action  of  the  court 
denying  the  plaintiff's  motion  to  set  aside  the 
verdict  of  the  Jury  and  award  it  a  new  trlaL 

The  controlling  question  is,  had  Shearman, 
the  broker,  authority;  was  he  the  duly  au- 
thorized agent  of  Dawson  to  execute  con- 
tracts of  sale?  The  position  of  plaintifTs 
counsel  is,  that  as  the  evidence  is  practically 
all  documentary,  letters  and  correspondence 
between  Dawson  and  Shearman,  not  conflict- 
ing, but  conclusive,  or  so  preponderating  in 
favor  of  plaintiff's  claim,  the  questions  in- 
volved are  questions  of  law  for  the  court 
rather  than  for  jury  determination.  It  Is 
conceded  that  Dawson  never  had  any  direct 
dealings  either  with  plaintiff  or  either  of  the 
other  parties  with  whom  Shearman  made 
contracts  In  regard  to  the  tomatoes. 

The  primal  question  Is  did  Dawson  and 
Shearman  sustain  to  each  other  the  relation- 
ship of  principal  and  agent,  at  the  time  of 
the  transactions  Involved?  The  propositions 
of  plaintiff's  counsel  are,  first  that  this  agen- 
cy is  established  by  the  letter  of  Dawson  to 
Shearman  of  May  18,  1905,  and  his  postal 
card  to  Shearman  of  July  5,  1905;  and  sec- 
ond, that,  if  not  so  estatdished,  Dawson's 
letter  to  Shearman  of  August,  1006,  and  his 
silence  after  being  notified  by  numerous  let- 
ters of  Shearman  of  his  sales  to  plaintiff  and 
others,  amounted  to  a  ratification  of  such 
acts  of  agency,  binding  him,  and  entitling 
plaintiff  to  damages  for  the  alleged  breach  of 
said  contracts. 

The  general,  and  salutary  rule  is,  that 
where  one  deals  with  an  agent  he  Is  bound 
at  his  peril  to  know  his  authority.  If  In 
writing  he  is  presumed  to  have  read  his  war- 
rant of  authority.  Wells  v.  Life  Ins.  Co.. 
41  W.  Va.  131,  23  S.  E.  527;  Cobb  v.  Glenn 
Boom  &  Lumber  Co.,  57  W.  Va.  49,  49  S.  E. 
1005,  110  Am.  St  Rep.  734;  Rosendorf  v. 
Poling,  48  W.  Va.  621,  37  S.  B.  555.  And 
the  principal  is  not,  as  a  general  rule,  bound 
by  the  contracts  of  one  who  assumes  with- 
out authority  to  represent  him  as  agent  81 
Cyc  1567;    Rosendorf  v.  Poling,  supra. 

To  create  the  relationship  of  principal  and 
broker  there  must  be  a  contract  of  employ- 
ment, express  or  Implied.  .19  Cyc.  190;  2  Clark 
&  Skyles,  Law  of  Agency,  section  749.    Like 
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other  agents  the  broker  "derives  his  author- 
ity from  the  appointment  of  his  principal, 
and  in  order  to  obtain  rights  himself,  or  es- 
tablish liabilities  to  others,  against  bis  prin- 
cipal, the  fact  of  his  appointment,  must  be 
made  to  appear,"  though  no  special  method 
is  requisite,  and  as  In  case  of  other  agents 
the  appointment  may  be  made  to  appear  by 
an  instrument  in  writing,  or  by  mere  spoken 
words,  or  it  may  be  presumed  from  the  con- 
duct of  the  parties.  Mechem  on  Agency,  sec- 
tion 937.  Story  on  Agency  (8th  Ed.)  section 
91,  says:  "Implied  authority  may  be  deduced 
from  the  nature  and  circumstances  of  the 
particular  act  done  by  the  principal.  If  the 
principal  sends  his  commodity  to  a  place 
■where  It  Is  the  ordinary  business  of  the  per- 
son, to  whom  it  is  confided,  to  sell,  it  will 
be  intended,  that  the  commodity  is  sent  thith- 
er for  the  purpose  of  sale." 

Such  actual  authority  as  Shearman  must 
he  referred  to  the  letters  relied  on  by  plains 
tiff.  In  the  first,  that  of  May  18,  Dawson 
wrote  Shearman  "I  have  several  cars  of  8 
lb.  tomatoes  to  offer.  I  want  to  sell  at  once. 
I  am  getting  ready  for  the  coming  season  & 
want  to  clean  them  out.  What  can  you  do  in 
that  line  at  tills  time?  Let  me  hear  at  once." 
It  could  not  well  be  said,  and  it  is  not  seri- 
ously contended,  that  this  letter  was  author- 
ity to  Shearman  to  sell,  even  if  we  consider 
that  Dawson  knew,  as  there  is  some  evidence 
tending  to  show,  that  Shearman  was  a  bro- 
ker. This  letter,  at  most  was  but  informa- 
tion to  Shearman  that  Dawson  had  tomatoes 
"to  offer."  and  that  he  wanted  to  sell,  and  to 
sell  at  once.  But  he  only  invites  a  proposi- 
tion. He  says  "Let  me  hear  at  once."  Shear- 
man evidently  so  Interpreted  this  letter,  for 
In  his  reply,  May  22d,  he  asks  for  samples, 
and  says:  "Upon  receipt  of  the  samples  we 
will  endeavor  to  submit  an  offer  to  you  that 
will  move  the  lot."  Dawson  never  respond- 
ed to  Shearman's  letter.  He  never  sent  the 
samples  requested,  and  Shearman  never  sub- 
mitted an  offer,  though  he  subsequently  wrote 
Dawson  urging  him  to  send  the  samples,  and 
saying  he  was  holding  a  customer  for  the 
goods.  But  getting  no  reply,  Shearman  prac- 
tically dropped  the  matter,  until  without  ref- 
erence to  any  previous  correspondence,  Daw- 
son wrote  Shearman  the  postal  card  of  July 
5th,  1905,  relied  upon,  as  follows:  "Dear 
Sir:  I  have  about  5  cars  of  3  lb.  tomatoes 
that  I  want  65  cts.  for,  cash,  f.  o.  b.  If  you 
are  in  the  market  write  me  here."  Certain- 
ly it  cannot  be  said  that  this  communication 
was  authority  of  Dawson  to  sell,  though  it 
does  state  the  quantity  of  goods,  and  the 
price  and  terms  of  payment.  But  it  does  not 
authorize  Shearman  to  sell.  It  Is  a  mere  In- 
quiry, or  request  of  the  writer,  if  Shearman 
is  in  the  market,  to  write  him.  Assuming 
on  authority,  on  receipt  of  this  postal  card. 
Shearman  professes  to  have  proceeded,  and 
to  have  sold  all  the  goods  in  car  load  lots, 
one  of  which  he  claims  to  have  sold  to  the 


plaintiff,  and  he  so  advised  Dawson  In  a 
number  of  letters,  written  him  and  giving 
him  shipping  directions.  But  to  none  of  these 
letters  did  Dawson  reply,  until  August  7tb. 
1905,  as  follows:  "Dear  Sir:  I  have  received 
several  letters  from  you  but  as  I  did  not 
I  have  the  goods  labeled  I  have  been  waiting 
;  on  them.  Have  not  got  them  yet.  so  will  be 
I  unable  to  ship  goods  &  will  not  ship  any 
I  goods  without  B.  of  L.  attached  to  sight 
,  draft"  .It  is  claimed  that  as  Dawson  in  this 
letter  gave  as  his  only  excuse  for  not  for- 
warding the  goods  the  fact  that  they  were 
not  labeled,  and  Imposed  as  a  further  con- 
dition of  shipping  them,  a  bill  of  lading  at- 
tached to  sight  draft,  it  amounted  to  a  rati- 
fication of  Shearman's  acts  in  selling,  bind- 
ing Dawson,  if  the  purchasers  acceded  to  the 
additional  condition  of  bill  of  lading  attach- 
ed to  sight  draft  It  does  appear  that  Shear- 
man subsequently  obtained  the  consent  of  the 
purchasers,  or  some  of  them,  to  this  condi- 
tion and  notified  Dawson,  but  Dawson  made 
no  response  to  these  letters,  until  August  22. 
1905,  when  he  wrote  Shearman  as  follows: 
"Dear  Sir:  I  have  written  you  my  terms,  I 
have  bad  considerable  experience  in  shipping 
canned  goods  &  have  lost  a  good  deal  of 
money,  so  the  only  way  I  ship  sight  draft  to 
bill  lading,  not  subject  to  examination.  I 
wrote  you  that  I  had  tomatoes  to  sell  at  65e 
cash,  but  you  went  to  selling  before  you  had 
asked  for  terms,  so  I  hope  this  will  be  satis- 
factory." After  receiving  this  letter  Shear- 
man went  ahead,  and  professes  to  have  ob- 
tained the  Consent  of  his  customers  that  the 
goods  might  be  shipped,  not  subject  to  ex- 
amination, and  he  so  advised  Dawson  by  sub- 
sequent letters;  but  the  latter  paid  no  atten- 
tion to  them,  untU  October  23,  1905,  when  he 
wrote  Shearman  as  follows:  "Dear  Sirs:  I 
am  surprised  that  you  continue  writing  me 
In  regard  to  tomatoes  that  I  never  authoriz- 
ed you  or  any  one  else  to  sell.  I  simply 
wrote  you  had  written  me  repeatedly  that  I 
had  so  many  tomatoes  at  a  certain  price,  I 
was  not  ready  to  sell  and  thought  no  more 
about  the  matter  until  you  sent  me  orders 
for  goods  you  had  sold  without  any  contract 
whatever  &  without  samples.  I  also  wrote 
you  that  goods  were  not  labeled  &  that  I 
did  not  ship  goods  subject  to  examination. 
Plainly  indicating  that  I  did  not  want  to 
sell  &  did  not  Intend  to.  I  have  sold  a  num- 
ber of  cars  through  brokers  but  have  never 
sold  without  samples  &  contract.  You  have 
not  only  done  me  an  injustice  but  the  people 
you  have  sold  to  as  well." 

In  support  of  his  propositions,  and  based 
on  this  evidence,  and  on  the  theory  of  actu- 
al agency,  and  ratification  of  previous  au- 
thorize acts  of  the  agent,  plaintiff's  counsel 
I  have  filed  a  very  able  and  elaborate  brief. 
I      As  already  Intimated  we  unhesitatingly  say 
that  In  our  opinion  the  evidence  does  not  es- 
1  tabllsb   agency.     Story   on   Agency,  already 
.  cited,  does  not  Justify  such  conclusion.     A 
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written  Instrument,  as  tlie  lelters  relied  on 
here,  in  order  that  It  may  be  held  to  create 
an  agency,  must  clearly  show  on  Its  face, 
or  when  read  In  the  light  of  eurroundlng 
circumstances,  that  such  was  the  intention. 
This  is  true  also  of  spoken  words,  when  re- 
lied upon  as  creating  an  agency.  1  Clark  & 
Skyles,  Law  of  Agency,  section  44. 

We  think  that  the  first  proposition  of  ac- 
tual agency,  by  the  letters  referred  to,  is  .not 
seriously  relied  upon.  The  chief  contention 
:1s,  that  there  was  ratification,  by  silence,  and 
by  the  subsequent  letters  of  the  defendant. 
As  we  have  said  the  brief  of  counsel,  on  this 
latter  proposition,  goes  upon  the  theory  of 
ratification  of  unauthorized  acts  of  agency. 
If  we  could  say  that  this  evidence  establish- 
es the  relationship  of  principal  and  agent, 
which  we  cannot  do,  the  brief,  baaed  on  that 
theory  would  be  very  persuasive,  if  not  con- 
vincing. Thompson  v.  Manufacturing  Co., 
60  W.  Va.  43,  53  S.  E.  808;  Dewing  v.  Hut- 
ton,  48  W.  Va.  577,  37  S.  E.  670,  and  so  far 
as  we  can  see  all  the  other  authorities  cited 
by  counsel  are  predicated  upon  the  theory  of 
agency  in  fact,  and  ratification  of  unauthor- 
ized acts  of  agency.  In  the  manner  indicated. 
The  relationship  of  principal  and  agent  not 
being  established,'  therefore,  the  argument, 
and  the  authorities  cited,  wi)!  not  sni^ort 
the  propositions  of  connsel,  and  certainly 
they  do  not  support  the  proposition  that  the 
evidence,  not  being  conflicting,  presents  a 
question  of  law  for  the  court,  rather  than 
one  of  fact  for  the  Jury. 

When  there  is  no  agency,  but  an  Intermed- 
dler  or  stranger,  one  not  in  privity  with  the 
principal  by  authority  duly  given,  has  as- 
sumed to  act  as  agent,  and  the  question  is 
whether  such  unauthorized  acts  have  been 
ratified,  it  becomes  one  of  Lutention  on  the 
part  of  the  assumed  principal,  a  fact  for  Jury 
determination.  "Ratification  of  an  unautiior- 
ized  act  of  a  stranger,"  says  1  Clark  &  Skyles, 
Law  of  Agency,  page  348,  "may  not  be  im- 
plied as  a  conclusion  of  law  from  the  sUence 
of  the  party  affected  by  the  act,  but  it  floes 
not  follow  that  it  Is  incompetent  to  be  sub- 
tultted  to  the  Jury;  and  it  may,  as  a  circum- 
stance, with  others,  be  submitted  to  the  Jury 
as  facts  from  whidi  they  may  imply  such 
ratification."  And  quoting  from  the  Massa- 
chusetts court,  these  writers  say  in  the  same 
connection:  "It  is  a  rule  in  the  law  of  agen- 
cy, that  when  the  nnauthorlzed  act  of  an 
agent  is  done  in  the  execution  of  a  power 
conferred,  in  a  mode  not  sanctioned  by  its 
terms,  and  in  excess  or  misuse  of  the  au- 
thority given,  ratification  by  the  principal 
Is  more  readily  implied,  from  slight  acts  of 
confirmation.  The  duty  to  disaffirm  at  once, 
on  knowledge  of  the  act,  is  said  to  he  more 
imperative  in  such  cases,  because  the  confi- 
dence of  the  principal  In  the  fitness  and  fidel- 
ity of  the  person  he  has  selected  as  an  agent 
Is  shown  by  the  relations  already  established 
between  them."  Quoting  from  Livermore  on 
Agency,  the  same  writers,  at  page  346^  say: 


"When  the  person  doing  the  business  is  * 
mere  volunteer,  who  has  olBclousiy  interfer- 
ed in  the  aflfairs  of  another  person,  and  has 
effected  an  Insurance  or  made  a  purchase  for 
bim,  I  do  not  conceive  that  the  other  person 
la  bound  to  answer  a  letter  from  the  inter- 
meddler  informing  him  of  the  contracts  so 
made  in  his  name,  nor  that  hia  silence  fan  be 
construed  into  a  ratification."  And  quoting 
from  Chief  Justice  Tindal,  in  Wilson  v.  Turn- 
man,  6  M.  &  Q.  242,  at  page  349,  the  same 
writers  say:  "That  the  effect  of  a  ratification 
was  dependent  on  the  question  whether  the 
person  assuming  to  act  had  acted-  for  anoth- 
er and  not  for  himself.  •  ♦  •  If,  then, 
the  principle  of  law  be  that  I  can  ratify  that 
only  which  is  done  in  my  name,  but  when  I 
have  ratified  whatever  Is  done  in  my  name  I 
am  bound  for  it,  as  by  the  act  of  an  author- 
ized agent,  it  is  apparent  that  my  silence,  in 
view  of  what  has  been  done,  is  to  be  regard- 
ed simply  as  evidence  of  ratification,  more  or 
less  expressive,  according  to  the  circumstanc- 
es in  which  it  occurs.  It  is  not  ratification 
of  itself,  but  only  evidence  of  it,  to  go  to 
the  Jury  along  with  all  the  circumstances 
that  stand  In  immediate  connection  with  it." 
Mechem  on  Agency,  section  160,  states  the 
law  substantially  the  same  way.  He  there 
quotes  from  decisions  in  Illinois,  that  "where 
a  stranger,  in  the  name  of  another,  does  an 
unauthorized  act,  the  latter  need  take  no  no- 
tice of  it,  although  informed  of  the  act  thus 
done  in  his  name,  and  he  shall  only  be  bound 
by  an  affinTiative  ratification,"  "and  this 
view"  says  this  writer  "is  supported  by  emi- 
nent Judges  and  text  writers,"  citing  Iq  the 
note,  Evans,  Livermore  and  Duer  on  Agen- 
cy. This  author  in  the  same  connection, 
however,  says,  that  the  contrary  view,  that 
is  the  view  that  affirmative  ratification  is 
required,  is  also  maintained  by  Judges  of 
great  ability,  referring  especially  to  the  opin- 
ion of  Woodward,  Judge,  in  Philadelphia  Co. 
V.  Cowell,  28  Pa.  329,  70  Am.  Dec.  128.  It 
Is  said  in  the  opinion  quoted,  that  "it  must 
be  admitted  that  the  acts  of  a  mere  stran- 
ger or  volunteer  are  capable  of  ratification, 
for  all  the  authorities  are  so;  but  the  ar- 
gument is  that  the  silence  of  the  party  to  be 
affected,  whatever  the  attending  circumstanc- 
es, cannot  amount  to  ratification  of  the  act  of 
a  stranger.  •  •  ♦  If  then  the  principle 
of  law  be  that  I  can  ratify  that  only  which 
is  done  in  my  name,  but  when  I  have  rati- 
fied whatever  18  done  in  my  name,  I  am 
bound  for  it,  as  by  the  act  of  an  authorized 
agent,  it  is  apparent  that  my  silence  In  view 
of  what  has  been  done,  is  to  be  regarded  sim- 
ply as  evidence  of  ratification  more  or  less 
expressive,  according  to  the  clrcumBtances  in 
which  it  occurs.  It  is  not  ratification  of  it- 
self, but  only  evidence  of  It,  to  go  to  the  Jury 
along  with  all  the  circumstances  that  stand 
In  immediate  connection  with  it  Among 
these  the  prior  relations  of  the  parties  are 
very  important" 
These  authorities  clearly  demonstrate  that 
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his  silence  and  the  letters  of  Dawson  writ- 
ten prior  and  subsequent  to  the  sales  by 
Shearman,  were  all  proper  matters  to  go  In 
evidence  to  the  Jnry  on  the  question  of  his 
Intent  to  ratify  the  unanthorlzed  acts  of 
Shearman.  But  they  do  not  present  a  ques- 
tion of  law  for  the  court,  and  they  do  not 
prescXit  such  a  case  of  preponderance  of  evi- 
dence in  favor  of  plaintiff  as  to  justify  us 
In  saying  that  the  court  erred  in  denying  the 
plalntifF  a  new  trial.  For  these  reasons  the 
judgment  below  must  be  affirmed. 


(68  W.  Va.  <0S) 

CITY  OF  BIiUEPIBLD  v.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Vlr^nnla. 

Dec.  6,  1910.) 

(Byllabut  dy  the  Court.) 

1.  MUNIOIPAl,  Ck>BP0RATI0NS  (S*  108*)— ObDI- 
NANCES— VALIDITT. 

A  city  ordinance,  luissed  in  pursuance  of 
charter  authority,  is  not  invalid  becanse  it  omits 
some  of  the  details  of  the  method  of  procedure 
mentioned  in  the  charter,  unless  the  charter  fur- 
ther provides  that  such  omission  shall  render 
It  invalid. 

[EM.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  S  106.*] 

2.  Municipal  Cobporations  (|  921*)— Strbet 
Improvements— Method  or  Payment. 

Where  a  city,  under  authority  of  its  char' 
ter,  provides  by  ordinance  for  the  improvement 
of  a  certain  street  and  for  assessing  two-thirds 
of  tlie  cost  thereof  on  the  abutting  lots,  and 
later  provides  by  another  ordinance  for  raising  a 
fund  by  the  sale  of  bonds  for  the  improvement 
at  the  same  street,  the  city  may  apply  the 
whole  of  such  fund  to  the  payment  of  its  one- 
third  of  the  cost  of  the  improvement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  921.*] 

3.  Municipal  Cobpobations  (|  413*)— Street 
Impboveubnts  —  Abatement  from  Liabil- 
iTir. 

Point  10  of  the  syllabus  In  Hager  v.  Mel- 
ton, 66  W.  Va.  62,  66  S.  K  13,  approved  and 
applied. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1016;    Dec.  Dig.  { 

Appeal  from  Circuit  Court  of  Mercer 
County. 

Action  by  the  City  of  Bluefleld  against  C. 
A.  Johnson.  Judgment  for  plaintiff,  and 
defendant  appeals.  Corrected  and  affirmed. 

Bernard  McCIaugherty  and  Sanders  8c 
Crockett,  for  appellant  D.  E.  French  and 
Rltz  &  Ritz,  for  appellee. 


WILLIAMS,  J.  This  suit  la  to  enforce  the 
lien  of  a  special  street  paving  tax  assessed 
on  defendant's  lot  which  abuts  on  the  street 
The  right  of  the  city  of  Bluefleld,  under  its 
charter,  to  improve  its  streets  and  to  assess 
two-thirds  of  the  cost  thereof  upon  the  lots 
abutting  thereon  is  admitted.  But  it  is  In- 
sisted that  the  assessment  in  the  present 
case  is  void,  because  the  ordinance  providing 
for  the  paving  was  not  passed  by  the  coun- 


cil in  the  manner  provided  by  the  city's 
charter.  Section  19  of  the  charter  relates 
to  the  passage  of  ordinances,  and  reads  as 
follows,  viz.:  "AU  ordinances  passed  by  the 
council  shall  be  spread  upon  the  minutes 
and  read  In  open  council,  at  the  next  regu- 
lar meeting,  and  if  said  minutes  are  found 
correct  the  same  shall  be  signed  in  the  pres- 
ence of  the  council  by  the  mayor,  or.  In  his 
absence,  by  the  presiding  officer  for  the  time 
being.  The  council  shall  provide  an  ordi- 
nance boolf,  and  all  ordinances  passed  shall 
t>e  copied  therein  In  the  order  of  their  pas- 
sage, and  signed  by  the  mayor  if  found  to 
be  correct  after  a  comparison  with  the  orig- 
inals. '  Such  boolcs  shall  be  indexed  to  show 
the  subject  of  each  ordinance,  and  the  same, 
or  copies  thereof,  certified  as  hereinafter 
provided,  shall  be  received  as  evidence  by 
all  courts  and  justices  of  this  state." 

It  is  insisted  that  because  it  was  not 
"spread  upon  the  minutes"  of  the  council, 
the  ordinance  providing  for  the  street  paving 
is  void.  The  copy  exhibited  with  the  bill 
shows  that  the  ordinance  "came  up  after 
lying  over  as  provided  for  by  the  cliarter 
of  the  city  of  Bluefleld,"  and  on  motion  was 
passed.  It  shows  that  all  the  members  pres- 
ent, 13  In  number,  voted  for  It  Following 
the  list  of  the  councilmen  present  at  the 
meeting  are  these  words,  viz.:  "Said  ordi- 
nance being  recorded  in  ordinance  docket 
page  100."  Does  not  this  show  a  substan- 
tial compliance  with  section  19?  We  think 
so.  The  ordinance  was  not  spread,  upon  the 
minutes  of  the  councU  meeting  when  first 
offered,  nor  any  time  thereafter,  but  was 
recorded  in  the  ordinance  docket,  between 
the  time  of  that  council  meeting  and  the 
subsequent  one  at  which  it  was  passed,  and 
an  index  reference  to  It  noted  In  the  min- 
utes. This  provision  in  the  charter  seems 
to  relate  more  to  matter  of  form  than  sub- 
stance, more  to  the  manner  of  doing  a  thihg 
than  to  the  essence  of  the  thing  to  be  done. 
The  charter  does  not  say  that  an  ordinance 
shall  be  void  unless  so  spread  upon  the  min- 
utes. The  provision  seems  to  have  been 
intended  to  secure  the  prompt  and  orderly 
transaction  of  business  by  the  councU ;  and, 
perhaps,  also  to  prevent  any  alteration  In 
an  ordinance  between  the  time  it  is  offered 
and  the  time  of  its  passage,  by  providing 
a  means  of  comparison.  If  the  latter  pur- 
pose was  in  the  mind  of  the  (Legislature,  it 
is  accomplished  in  the  present  instance  by 
the  recordation  In  the  ordinance  docket 
The  original  draft  of  the  ordinance  could 
be  compared  with  the  record  in  the  ordinance 
docket,  before  the  docket  is  signed  by  the 
mayor,  and  before  the  ordinance  becomes 
a  law.  While  it  is  true  that  the  right  to 
assess  a  paving  tax  on  defendant's  lot  abat- 
tlog  on  the  street  Is  a  jurisdictional  ques- 
tion, and  must  depend  upon  an  ordinance 
passed  pursuant  to  authority  given  the  city 
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by  Its  charter,  and  substantially  in  the  man- 
ner therein-  provided,  still  we  think  plaintiff 
has  shown  a  substantial  compliance  with 
section  19  of  its  charter;  and  we  hold  the 
ordinance  in  question  to  be  valid. 

"Those  directions  which  are  not  of  the  es- 
sence of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper, 
orderly,  and  prompt  conduct'  of  the  business, 
and  by  a  fallu^  to  obey  which  the  rights 
of  those  Interested  will  not  be  prejudiced, 
are  not  commonly  to  be  regarded  as  manda- 
tory; and  if  the  act  is  performed,  but  not 
in  the  time  or  in  the  precise  mode  Indicated, 
it  may  still  be  sufficient,  if  that  which  is 
done  accomplishes  the  substantial  purpose 
of  the  statute."  Redd  et  al.  v.  Supervisors 
of  Henry  Co.,  31  Grat  (Va.)'e95. 

"An  ordinance  of  a  city  is  not  Invalid, 
because  the  ordaining  clause  is  omitted ;  the 
law  requiring  such  a  clause,  but  not  declar- 
ing the  law  void  if  that  form  is  not  pur- 
sued, is  directory."  City  of  St  Louis  y.  Fos- 
ter, S2  Mo.  513. 

"A  city  ordinance,  passed  In  pursuance  of 
charter  authority,  is  not  necessarily  inval- 
id because  it  omits  some  of  the  details  of 
method  or  procedure  mentioned  In  the  char- 
ter." City  of  St  Liouis  V.  Stern,  3  Mo.  App. 
48.  See,  also.  City  of  Rockvllle  v.  Merchant, 
60  Mo.  App.  365. 

"Where  a  statute  created  a  city  out  of 
a  borough,  and  enacted  that  the  existing 
borough  ordinances  shall  remain  in  force, 
provided,  that  they  shall  be  recorded  within 
four  months  thereafter,"  the  provision  as  to 
the  recording  was  held  to  be  directory,  and 
noncompliance  therewith  not  to  affect  the 
validity  of  such  existing  ordinances.  Trus- 
tees of  Erie  Academy  v.  City  of  Erie,  31  Pa. 
515. 

"Departure  from  the  form  prescribed  for 
corporate  action,  as  in  the  passage  of  an 
ordinance,  will  not  affect  the  validity  of  such 
action  imless  the  charter  or  governing  law 
makes  such  formality  vital,  as  by  declaring 
the  action  or  ordinance  void  unless  the  form 
prescribed  be  followed."  McQuillin  on  Munlc. 
Corp..  I  116. 

"As  a  general  rule,  where  a  statute  directs 
certain  proceedings  to  be  done  in  a  certain 
way,  and  the  form  does  not  appear  essen- 
tial to  the  Judicial  mind,  the  law  will  be 
regarded  as  directory,  and  the  proceedings 
under  it  will  be  held  valid,  though  the  com- 
mand of  the  statute  as  to  form  has  not  been 
strictly  obeyed,  the  manner  not  being  the  es- 
sence of  the  thing  to  be  done."  Calwell's 
Ex'r  V.  Prlndle's  Adm'r,  19  W.  Va.  694. 

The  following  authorities  and  decisions 
deal  with  the  principle  here  involved,  and 
are  In  line  with  those  above  cited,  viz.: 
Smith  on  Mtmlc.  Corp.  8  507;  U.  S.  v.  De 
Vlsser  (D.  C.)  10  Fed.  642;  Jones  v.  State 
of  Kansas  ex  rel.  Atherby,  1  Kan.  273;  Hol- 
land et  al.  T.  Osgood,  8  Vt  276;  City  of 
Cape  Girardeau  v.  Riley,  52  Mo.  424,  14 
Am.  Rep.  427;  Town  of  Bayard  v.  Baker, 
69  S.E.-54 


76  Iowa,  220,  40  N.  W.  818;  Barber  Asphalt 
Co.  v.  Hunt,  100  Mo.  22,  13  S.  W.  98,  8  I* 
R.  A.  110,  18  Am.  St  Rep.  530;  Bambrlck 
T.  Campbell,  37  Mo.  App.  460;  Village  of 
Belknap  v.  Miller,  52  IlL  App.  617. 

It  is  urged  by  appellant  that  the  cost  of 
the  concrete  curbing  is  improperly  included 
In  the  assessment  levied  upon  his  lot  be- 
cause the  ordinance  makes  no  provision  for 
curbing,  but  provides  only  for  the  paving. 
The  right  of  the  city  under  its  charter  to 
curb,  as  well  as  to  pave,  its  streets,  and  to 
assess  two- thirds  of  the  cost  thereof  on  the 
abutting  lots,  is  not  denied;  provided  an 
ordinance  authorizing  it  has  been  passed. 
But  it  is  insisted  that  the  ordinance  in  ques- 
tion makes  no  provision  for  the  curbing. 
This  question  depends  upon  a  proper  con- 
struction of  the  ordinance.  The  ordinance 
in  question  reads  in  part  as  follows: 

"Be  it  ordained  by  the  council  of  the  city 
of  Bluefield  (the  board  of  supervisors  con- 
curring therein); 

"Section  1.  That  the  following  streets  or 
parts  of  streets  within  said  city,  shall  be 
paved  with  brick  laid  on  concrete  foundation, 
in  accordance  with  detail  plans  and  specifi- 
cations made  by  the  dty  engineer  and  on  file 
in  his  ofiice;   that  is  to  say: 

"1st    •    •    • 

"2nd.  All  of  that  portion  of  Bluefield  ave- 
nue between  the  curb  lines  of  said  avenue, 
beginning  at  the  Intersection  of  said  avenue 
with  Hoge  street  and  extending  along  and 
over  said  Bluefield  avenue,  between  the  curb 
lines  thereof  to  the  intersection  of  said  Blue- 
field  avenue  with  the  first  street  west  of 
Cherry  street" 

The  ordinance  does  not  provide  for  con- 
crete, or  any  other  kind  of  curbing.  It  con- 
templates only  the  paving  of  Bluefield  ave- 
nue with  brick.  The  paving  was  contracted 
to  Kelly  Bros.  The  concrete  curbing  was 
put  In  by  another  contractor.  There  is  noth- 
ing in  the  language  of  the  ordinance  to  ad- 
vise the  taxiMiyers  that  it  was  the-  city's  in- 
tention to  put  In  concrete  curbing.  Our  opin- 
ion, therefore,  is  that  so  much  of  the  assess- 
ment on  defendant's  lot  as  is  made  on  ac- 
count of  the  curbing  is  void  because  no 
ordln^ce  was  passed  authorizing  it  It  ap- 
pears that  the  amount  assessed  on  defend- 
ant's lot  for  the  curbing  amounts  to  only 
$23.94,  which  is  less  than  the  amount  enti- 
tling him  to  appeal  to  this  court  However, 
this  court  having  jurisdiction  on  account  of 
other  errors  assigned  in  the  petition  can 
correct  the  error  in  the  decree  as  to  th^ 
item  of  $23.94.  Jones  v.  Cunningham,  7  W. 
Va.  707;  Richardson  v.  Donehoo,  16  W.  Va. 
685  (syl.  pt  15);  Farmers'  Bank  v.  Wood- 
ford, 34  W.  Va.  480,  12  S.  E.  544. 

The  assessment  against  defendant's  lot  for 
paving  alone  is  $154.34,  and  was  made  final 
by  the  board  of  supervisors  of  the  city  of 
Bluefield  on  the  2l8t  of  December,  1907.  In- 
terest on  this  sum  to  the  date  of  the  decree 
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below,  to  wit,  June  28,  1909,  1b  $14.08,  thus 
making  the  amount  of  plaintiff's  lien  as  of 
that  date,  for  the  paving  only,  $168.42.  The 
-decree  wUl  therefore  be  corrected  so  as  to 
read  $168.42  Instead  of  $190.59,  and  as  so 
corrected  It  will  be  afiBrmed,  with  costs  to 
-appellee. 

As  to  the  other  points  made  in  brief  of 
counsel  we  think,  clearly,  there  can  be  no 
«rror.  The  ordinance  providing  for  the  bond 
issue  was  not  passed  until  the  3d  of  June, 
1907,  long  after  the  ordinance  in  question 
was  passed.  The  city  had  a  right  to  apply 
the  funds  derived  from  the  sale  of  bonds  to 
the  payment  of  its  one-third  of  the  cost  of 
street  improvement  It  appears  that  that 
portion  of  the  fund  derived  from  the  bond 
issue,  which  the  ordinance  provided  should 
foe  applied  to  Blaefleld  avenue,  was  not  suf- 
ficient to  pay  the  city's  one-third  of  the  cost 
of  improving  that  street  It  had  the  right 
also,  to  the  benefit  of  the  paving  done  by 
the  street  railway  company.  This  point  is 
setUed  in  Hager  v.  Melton,  66  W.  Va.  62, 
66  S.  E.  13  (syl.  pt  10). 

The  decree  of  the  lower  court  will  be  cor- 
rected, and,  as  corrected,  affirmed,  with  costs 
to  appellee. 


(68  W.  Va.  197) 

DUQKWORTH  v.  STALNAKER. 

(Supreme  Court  of  Appeals  of  West  Vlr^nia. 

Nov.  22,  1910.) 

(SyUabut  ly  the  Court.) 

1.  Intoxicating  Liquohs  (§  290*)  — Civil 
Damage  Act — Injubies  to  Means  of  Sup- 
POBT — Right  of  Wife  to  Recover. 

If  a  husband  whose  labor  contributes  to  his 
wife's  support  becomes  intoxicated  in  a  saloon 
owned  by,  or  under  the  control  of,  a  licensed 
saloon  keeper,  by  drinking  intoxicating  liquors 
sold  OT  given  to  him  by  such  saloon  keeper  or 
his  clerk,  and  in  consequence  of  such  intoxica- 
tion becomes  boisterous,  and  offensive  to  others 
there  present,  and  is  forcibly  ejected  from  the 
saloon  by  the  barkeeper  and  physically  injured 
and  disabled  from  performing  his  usual  labors, 
the  wife  has  a  right  of  action,  under  the  civil 
damage  act  (Code  1906,  c.  32,  §  26),  against  the 
saloon  keeper  for  damages  for  injury  to  her 
means  of  support. 

[E>1.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  424;  Dec.  Dig.  |  290.*] 

2.  Intoxicating  Liquors  (|  291*)  —  Civil 
Damage  Act— Proximate  Cause. 

In  an  action  for  damages  in  such  case,  the 
jury  have  a  right  to  regard  the  intoxication  of 
the  husband  as  the  proximate  cause  of  his  phys- 
ical injury,  and  the  injury  to  the  wife's  means 
of  support  as  a  natural  consequence  resulting 
from  the  unlawful  sale  of  intoxicating  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
■Liquors,  Cent  Dig.  |§  425-427;  Dec.  Dig.  { 
291.*] 

3.  Intoxicating  Liquobs  (S  291*)  — Civil 
Damage  Action— Nature  of  Action. 

The  common-law  rule  of  proximate  cause, 
which  obtains  in  other  actions  of  tort,  does  not 
apply  to  actions  under  section  26,  c.  32.  Code 
1906,  known  as  the  civil  damage  act.  By  this 
act  the  Legislature  has  created  a  right  of  ac- 


tion which  did  not  exist  at  the  common  law; 
and,  in  order  to  support  sncb  action,  it  is  only 
necessary  that  the  injury  complained  of  should 
be  in  consequence  of  the  unlawful  act;  it  need 
not  be  the  direct,  or  proximate,  result  of  it 

[Ed.  Note. — For  other  cases,  see  Intoxicatine 
Liquors,  Cent  Dig.  §§  425-427;  Dec.  Dig.  | 
291.*] 

4.  Intoxicating  Liquobs  (§  299*)- CJrvit 
Damage  Action  —  Liabilitt  of  Saloon 
Keefeb  fob  Sale  bt  Clebk. 

A  principal  is  liable  for  the  torts  of  his 
agent,  when  committed  in  the  course  of  his  em- 
ployment ;  and,  in  an  action  for  damages  un- 
der the  civil  damage  act,  the  saloon  keeper  is 
liable  for  unlawful  sales  of  intoxicating  hquors 
by  bis  clerk  or  barkeeper. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquore.  Cent  Dig.  i  435;   Dec.  Dig.  {  299.*] 

5.  Intoxicating  Liquobs  (J  306*)  —  Civil 
Damage  Action— StrFFiciENCT  of  Declaba- 

TION. 

A  declaration  in  an  action  by  the  wife  for 
damages,  under  the  civil  damage  act,  for  injury 
to  her  i>erson,  property,  and  means  of  support 
is  not  demurrable  on  the  ground  that  it  avers 
the  nature,  extent,  and  cause  of  her  husband's 
physical  injury,  when  it  appears  from  the  dec- 
laration, as  a  whole,  that  she  is  not  seeking  a 
recovery  for  injury  to  the  husband.  Such  aver- 
ment is  only  for  the  purpose  of  showing  the 
manner  and  extent  of  the  wife's  injury  to  her 
means  of  support 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  441,  442;    Dec.  Dig.  f 

6.  Intoxicating  Liquobs  (|  312*)- Civil 
Damage  Action— Right  of  Recovery. 

In  order  to  support  an  action  under  this 
act,  some  actual  damage  to  the  physical  person, 
property,  or  means  of  support  must  be  proven ; 
mental  anguish  is  not  alone  sufficient  But  ^ 
actual  damages  be  shown,  mental  anguish  may 
be  considered  by  the  jury  in  augmentation  <k 
damages. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i§  453-455,  458;  Dec  Dig. 
§  312.*] 

7.  Intoxicating  Liquobs  (|  909*)— Civil 
Damage  Action  —  Admissibiutt  of  Evi- 
dence. 

In  such  action  it  is  not  error  to  admit 
proof  of  the  nature  and  extent  of  the  husband's 
injury,  and  of  the  facts  and  circumstances  con- 
nected with  it;  his  injury  being  the  canse  of 
the  injury  to  the  wife's  support. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent   Dig.  §f  444-448;    Dec.  Dig.   f 

8.  Intoxicating  Liquobb  (8  818*)  —  Civil 
Damage  Action  —  Damages  —  EbuMFLASY 
Damages. 

The  civil  damage  act  gives  a  right  to  ex- 
emplary damages,  as  well  as  actual  damages, 
and  the  jury  may  award  exemplary  damages 
upon  proof  of  such  facts  only  as  will  entitle  the 
party  complaining  to  actual  damages.  It  is 
not  necessary,  as  it  is  in  other  actions  for  torts, 
that  the  wrong  complained  of  should  have  been 
committed  maliciously,  or  wantonly  and  delib- 
erately, in  order  to  justify  the  finding  of  ex- 
emplary damages ;  the  unlawfulness  of  the  act 
is  sufficient  under  the  statute. 

[E3d.  Note. — For  other  cases,  see  Intoxicating 
Uguors,  Cent  Dig.  18  456-457;  Dec  Dig.  1 
313.*] 

9.  Trial  (8  194*)- Bxkmplabt  Damages- 
Discbetion  of  Juby. 

The  jury  are  vested  with  a  discretion  in 
the  matter  of  awarding  exemplary  damages,  and 
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it  is  enor  for  the  court  to  instruct  them  that. 
If  they  believe  certain  facts  to  be  established  by 
the  evidence,  they  "Bhall"  or  "must"  find  ex- 
emplary damages. 

'  [EM.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  }  194.*] 

10.  INTOXICATINO    lilQUOBS    (I    S17*)  — CJlVIL 

Damage  Action  —  Instructions  —  "Ob"  — 

"And." 

The  disjunctive  word  "or"  cannot  general- 
Iv  l>e  used  in  the  sensfc  of  the  conjunctive  word 

and,"  and  an  instruction  is  erroneous  which, 
in  effect,  tells  the  jury  that  a  sale  of  intoxicat- 
ing liquor  to  a  person  "at  a  time  when  he  vyas 
intoxicated,  or  when  the  defendant  or  his  bar- 
keeper or  clerks  or  any  of  them  knew  or  had 
reason  to  believe"  he  was  intoxicated,  is  an 
unlawful  sale.  Actual  sale  to  an  intoxicated 
person,  and  knowledge,  actual  or,  constructive, 
by  the  seller,  of  such  intoxication,  are  two  es- 
sential elements  of  one  offense;  and  the  word 
"or,"  instead  of  "and,"  in  the  instruction,  con- 
veys the  idea  that  either  element  of  the  of- 
fense, without  the  other,  is  sufficient  to. consti- 
tute an  onlawful  sale,  which  is  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  317.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  385-384;  vol.  8.  p.  76T5;  voL  6,  pp. 
5002^15;  voL8,p.  7739.f 

11.  Intoxioatino  Liqitobb  (8  288*)  — Civn. 
Damage  Action— I  NSTRncnoNS. 

In  such  action  it  is  error  to 'refuse  an  in- 
Btmction,  asked  for  by  defendant,  which  would 
have  told  the  jury  that  plaintiff  is  not  entitled 
to  recover  damages  for  personal,  injury  to  her 
husband. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
liiquors,  Dec.  Dig.  i  288.*] 

12.  EbECEFnONB,    BrLL   OF    (S  56*)— SiGNATUBE 

OF  Judge— SuFFiciENCT. 

It  is  not  essential  to  the  validity  of  a  bill 
of  exceptions  that  the  o£Bcial  designation  of  the 
trial  judge  should  be  used  after  his  signature. 
His  signature  thereto  alone  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Exceptions. 
Bill  of,  Cent  Dig.  K  94-»6;  Dec.  Dig.  |  56.*] 

13.  Appeal  and    E2bbob    (§   536*)— Recobd— 

BlIXS   OP   EJXCEPTION— SUFITCIENCT    OP   OB- 
DBB. 

An  order  of  conrt,  or  of  the  judge  in  va- 
cation, made  within  30  days  from  the  adjourn- 
ment of  the  term  at  which  a  case  is  tried,  and 
entered  on  the  record,  which  refers  to  the  bills 
of  exceptions  taken  at  the  trial  by  numbers,  as 
No,  1,  No.  2,  etc.,  and  makes  them  parts  of  the 
record  by  such  designation  and  description,  is 
sufficient  to  constitute  them  parts  of  the  record, 
provided  they  have  been  signed  by  the  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  i  536.*] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  Martha  J.  Duckworth  against 
Floyd  Stalnaker.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Leroy  V.  Holsberry,  for  plaintiff  In  error. 
Ware  &  Vlquesney  and  Wm.  T.  George,  for 
defendant  In  error. 


WILLIAMS,  J.  Martha  J.  Duckworth 
brought  an  action  In  the  circuit  court  of  Bar- 
bour county,  under  the  civil  damage  act, 
against  Floyd  Stalnaker,  a  licensed  saloon 
keeper,   to  recover  damages  for  Injury   to 


her  means  of  support  alleged  to  be  In  con- 
sequence of  unlawful  sales  of  intoxicating 
liquors  to  her  husband,  and  obtained  a  judg- 
ment for  11,500.  Defendant  waa  awarded 
a  writ  of  error. 

Counsel  tfor  defendant  In  error  Insists 
that  the  bills  of  exceptions  are  not  sufficient- 
ly identified  to  constitute  them  parts  of  the 
record.  They  are  11  In  number,  and  are 
all  signed  by  the  trial  Judge.  No.  11  does 
not  have  the  judge's  official  designation  aft- 
er his  signature.  But  this  omission  is  not 
material.  The  name  subscribed  to  this  bill 
of  exceptions  Is  the  same  as  the  name  signed 
to  the  others,  and  we  must  assume  that  the 
same  person  signed  all  of  them,  and  that  the 
judge  signed  No.  11  in  his  official  capacity. 
While  it  is  the  usual  practice  for  the  trial 
judge  to  sign  bills  of  exceptions,  and  to 
give  bis  official  designation,  still  we  know 
of  no  rule  of  law  which  makes  such  manner 
of  signing  essential  to  their  validity.  Seeing 
that  the  name  signed  to  No.  11  Is  the  same 
as  the  name  of  the  trial  judge,  we  take 
Judicial  notice  that  this  bill  of  exceptions 
was  signed  by  the  Judge  who  tried  the 
case,  and  that  he  signed  It  In  his  official 
capacity.  The  law  makes  it  the  judge's, 
duty  to  sign  bills  of  exceptions,  and,  when 
his  name  appears  signed  thereto.  It  Is  not 
to  be  presumed  that  he  signed  otherwise 
than  as  judge.  But,  in  addition  to  the 
judge's  signing  bills  of  exceptions,  It  is  also 
essential  that  they  be  made  parts  of  the 
record  by  an  order  entered  on  the  records. 
5  Kacy.  Dig.  304,  and  cases  cited. 

The  bills  of  exceptions,  in  the  present 
case,  were  made  up  In  vacation  •within  30 
days  after  the  adjournment  of  the  term  at 
which  the  trial  was  had,  and  a  vacation  or- 
der was  made  by  the  judge  and  certified  to 
the  clerk  who  recorded  the  same.  But,  it 
Is  claimed,  the  vacation  order  made  by  the 
Judge  does  not  sufficiently  Identify  the  bills 
of  exceptions.  The  order  refers  to  them, 
and  makes  them  parts  of  the  record,  by  num- 
bers only,  as  1,  2,  3,  etc.  This,  we  think.  Is 
sufficient  to  make  It  reasonably  certain  that 
the  exceptions  so  designated  in  the  order  are 
the  same  tliat  were  signed  by  the  Judge. 

Two  things  are  essential  to  constitute  a 
bill  of  exceptions  a  part  of  the  record:  (1) 
The  signing  of  It  by  the  judge;  (2)  an  order 
of  the  court,  or  of  the  judge  in  vacation 
made  within  30  days  and  entered  on  the 
records  of  the  trial  court.  Incorporating  It 
Into  the  record.  Both  of  ttiese  essentials 
have  been  complied  with  In  this  case,  and 
the  bills  of  exceptions  must  be  regarded  as 
a  part  of  the  record  of  the  case. 

Plaintiff  In  error  Insists  that  the  court 
Improperly  overruled  his  demurrer  to  the 
declaration.  One  ground  of  demurrer  is 
that  the  declaration  seeks  to  recover  for  the 
injury  to  plaintiff's  means  of  support,  and 
also  for  the  personal  Injury  sustained  by 
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the  husband.  Another  gronnd  Is  that  the 
declaration  does  not  sufficiently  state  a  cause 
of  action  for  damages  for  Injury  to  plain- 
tiff on  account  of  an  unlawful  sale  of  In- 
toxicating liquors  to  ber  husband. 

There  are  two  counts  In  the  declaration. 
The  substance  of  the  first  Is  that  defendant, 
a  licensed  saloon  keeper,  sold  and  gave  (x> 
plaintiff's  husband  Intoxicating  liquors,  and 
permitted  blm  to  drink  the  same  upon  de- 
fendant's premises,  until  he  (plalntlfTs  hus- 
band) became  grossly  Intoxicated,  and,  aft- 
er he  became  Intoxicated,  defendant  pushed 
him  out  of  his  saloon  and.  In  doing  so,  broke 
his  leg,  In  consequence  whereof  he  was  un- 
able, for  a  long  time,  to  furnish  plaintiff 
the  means  of  support,  which  he  had  furnished 
her  prior  to  his  injury;  that  In  consequence 
plaintiff  was  uncared  for  by  her  husband, 
and  suffered  hardship,  privation,  and  mental 
anguish  and   worry. 

The  second  count  differs  from  the  first  in 
that  it  alleges  the  unlawful  act  to  consist 
in  the  defendant's  selling  and  giving  intox- 
icating liquors  to  plalntUTs  husband,  know- 
ing and  having  reason  to  believe  that  he 
was  a  person  who  was  in  the  habit  of  drink- 
ing to  intoxication.  It  also  avers  that  her 
husband  fell  and  broke  his  leg  in  consequence 
of  his  intoxication  produced  by  defendant's 
unlawful  sales,  and  that  he  neglected  his 
work,  and  squandered  his  money,  and  that 
in  consequence  thereof  plaintiff  was  injured 
In  her  means  of  support  Elach  of  these 
counts  contains  sufficient  averment  to  consti- 
tute a  good  cause  of  action,  and  the  demur- 
rer was  properly  overruled.  The  averment 
of  personal  injury  to  the  husband  is  not 
made  for  the  purpose  of  recovering  dam- 
ages therefor,  and,  notwithstanding  plain- 
tiff's cause  of  action  would  have  been  suffi- 
ciently pleaded  without  this  averment,  still, 
as  it  was  a  matter  which  could  be  proper- 
ly proven  in  order  to  show  in  what  respect, 
and  to  what  extent,  the  wife  was  affected  in 
her  means  of  support,  the  husband's  ability 
to  labor  being  one  of  her  means,  it  could 
certainly  do  no  harm  to  allege  it  In  the 
declaration.  This  averment  may  be  treated 
as  surplusage;  it  does  not  affect  the  merits 
of  the  declaration. 

It  Is  assigned  as  error  that  the  court  im- 
properly permitted  certain  questions  to  be 
asked,  and  to  be  answered  by  certain  wit- 
nesses for  plaintiff.  These  questions  were 
asked  for  the  purpose  of  ascertaining  in 
what  manner  and  how  badly  plaintiff's  hus- 
band was  Injured,  and  what  was  his  condi- 
tion, as  to  being  drunk  or  sober,  at  the  time 
the  Injury  occurred.  These  questions  were 
proper  for  the  reason  above  stated.  Plain- 
tiff is  not  suing  for  the  personal  injury  to 
her  husband,  but  only  for  injury  to  her  own 
means  of  support  If  the  husband  furnishes 
support  to  the  wife,  and  is  disabled  and  ren- 
dered less  competent  In  consequence  of  un- 
lawful sales  of  intoxicating  drink  to  him. 
It  follows  that  what  causes  his  disability  Is 


an  injury  to  the  wife's  means  of  support 
In  any  case  where  the  wife  derives  her  sap- 
port  from  the  physical  labor  and  business 
management  of  her  husband,  It  necessarily 
follows  that  whatever  disables  him  physical- 
ly, or  incapacitates  him  for  business,  is  a 
direct  Injury  to  her  means  of  support,  be- 
cause, in  such  case,  the  husband's  ability  is 
the  wife's  means  of  support 

Counsel  for  defendant  Insists  that  the  In- 
jury to  plaintiff's  husband  resulted  from  the 
unlawful  sale  made  by  defendant's  clerk, 
or  barkeeper,  without  his  knowledge  or  con- 
sent and  that  therefore  defendant  is  not 
liable.  The  unlawful  sale  is  the  ground  of 
the  action;  the  prlncl];»al  is  liable  If  It  Is 
made  by  his  agent  or  clerk.  Pennington 
v;  Glllasple,  66  W.  Va.  643,  66  S.  E.  1009; 
State  V.  Nichols,  69  S.  E.  304,  and  State  v. 
Davis  69  S.  EX  639.  The  statute  does  not 
require  that  the  unlawful  sale  shall  be  the 
proximate  cause  of  injury  to  the  person, 
property,  or  means  of  support  of  a  person 
in  order  that  such  person  can  hare  a  right 
of  action.  It  requires,  only,  that  the  injury 
be  done  "by  any  Intoxicated  person,  or  in 
consequence  of  the  Intoxication,  habitual  or 
otherwise,  of  any  person."  The  injury,  If 
any.  In  such  cases  nearly  always  results  in- 
directly and  consequentially  from  the  un- 
lawful sales  and  not  directly  and  proximate- 
ly. By  section  26,  c.  32,  Code  1906.  known 
as  the  "Civil  Damage  Act,"  the  Legislature 
has  changed  the  common-law  rule  of  proxi- 
mate cause  which  still  obtains  in  oth- 
er actions  of  tort  For  reasons  of  public 
policy  the  Legislature  has,  by  this  act,  creat- 
ed a  right  of  action  which  did  not  exist  at 
the  common  law.  Volans  v.  Owen,  74  N.  T. 
528,  30  Am.  Rep.  337;  Homlre  v.  Halfman, 
156  Ind.  470,  60  N.  E.  154.  If  plaintiff  la 
Injured  in  her  means  of  support,  and  can 
prove  that  such  injury  Is  in  consequence  of 
unlawful  sales  of  Intoxicants  to  her  hus- 
band, from  whom  she  derived  her  support 
even  though  such  unlawful  sales  may  have 
contribnted  only  in  part  to  her  injury,  It  is 
sufficient 

Many  of  the  states  have  statutes  similar 
to  our  own  on  the  subject;  and  the  follow- 
ing cases  will  serve  to  Illustrate  the  princi- 
ple of  resulting,  or  consequential,  injury, 
for  which  a  right  of  action  is  glvoi,  viz.: 

Where  a  saloon-keeper  unlawfully  sold  In- 
toxicating liquors  to  a  person  who  became 
so  crazed  from  the  effects  of  the  intoxica- 
tion that  he  committed  murder  and  was 
sentenced  to  the  penitentiary,  his  wife  had 
a  right  of  action  for  loss  of  means  of  sup- 
port.   Homlre  v.  Halfman,  supra. 

Where  a  husband  became  intoxicated  and 
fell  from  a  wagon  and  received  bodily  in- 
juries which  disabled  him  from  work,  cans- 
Ing  injury  to  the  wife's  means  of  support,  she 
was  allowed  to  sue  the  saloon  ke^ter  who 
sold  him  the  liquor  in  violation  of  the  stat- 
ute.   Wightman  v.  Devere,  33  Wis.  670. 

Where  the  plaintiff's  minor  son  became  la- 
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toxicated,  fell,,  and  Injured  himself,  the  Su- 
preme Court  of  New  York  held  that  plaintiff 
would  be  entitled  to  recover  from  the  saloon 
keeper  who  unlawfully  sold  his  son  the  liq- 
uor, If  It  he  proven  that  his  son's  services 
are  necessary  to  his  support  Volans  v. 
Owen,  74  N.  Y.  626. 

Where  a  boy  became  Intoxicated  and  over- 
drove bis  mother's  horse,  she  had  a  right  of 
action  against  the  saloon  keeper  who  furnish- 
ed him  the  Intoxicating  liquor.  Bertholf  v. 
O'Reilly,  8  Hun  (N.  Y.)  16. 

Where  plaintiff's  husband  started  home  at 
night,  In  an  Intoxicated  condition,  and  was 
found  dead  on  the  railroad  track  the  next 
motnlng,  his  intoxication  was  held  to  be  the 
proximate  cause  of  his  death,  and  the  saloon 
keeper  who  sold  him  the  Intoxicating  liquors 
was  held  liable  to  bis  widow  in  an  action 
"for  Injury  to  her  means  of  support" 
Schroder  v.  Crawford,  94  111.  357,  34  Am. 
Bep.  236.  The  statute  of  Illinois  is  similar 
to  the  statute  of  New  York  and  to  our  own 
statute,  and  the  court  of  Illinois,  in  the 
'opinion  in  that  case,  lays  down  the  following 
principle  which  we  think  is  the  correct  one 
to  be  applied  in  the  interpretation  of  our 
statute.  That  court  says:  "It  was  not  the  in- 
tention that  the  intoxicating  liquor  alone,  of 
Itself,  exclusive  of  other  agency,  should  do 
the  whole  Injury.  That  would  fall  quite 
short  of  the  measure  of  remedy  Intended  to 
be  given.  The  statute  was  designed  for  a 
practical  end,  to  give  a  substantial  remedy, 
and  should  be  allowed  to  have  effect  accord- 
ing to  Its  natural  and  obvious  meaning.  Any 
fair  reading  of  the  enactment  must  be  that 
In  the  instances  above,  as  well  as  the  present, 
the  death  would  have  been  in  consequence 
of  the  Intoxication  within  the  undoubted  in- 
tendment of  the  statute."  See,  also.  Currier 
V.  McKee,  99  Me.  364,  59  Ati.  442. 

In  Thomas  v.  Dansby,  74  Mich.  398,  41 
N.  W.  1088,  plalntltrs  husband  became  in- 
toxicated, and,  while  engaged  in  a  scuffle 
with  another  person  who  was  also  intoxi- 
cated, had  his  leg  broken.  It  was  held  that 
the  wife  could  recover  damages  for  injury  to 
ber  means  of  support,  from  the  saloon  keeper 
who  unlawfuly  sold  the  liquor  that  caused 
the  Intoxication  of  the  man  who  broke  ber 
husband's  leg.  See,  also,  Lucker  v.  Liske, 
111  Mich.  683,  70  N.  W.  421,  and  Colbum  v. 
Spencer,  177  Mass.  473,  69  N.  B.  78. 

In  the  present  case  it  was  proper  for  the 
jury  to  conclude — ^whlcb  th^  must  have  done 
In  order  to  arrive  at  the  verdict  which  they 
found — that  the  unlawful  sales  of  intoxi- 
cating liquors  to  plalntltTs  husband  contribu- 
ted, in  part  at  least,  to  his  intoxication,  and 
that  the  breaking  of  his  leg  resulted  from  his 
intoxication,  and  that  the  Injury  to  plalntlfTs 
means  of  support  resulted  directly  from  such 
personal  injury  to  her  husband,'  and  indi- 
rectly from  the  unlawful  sales  of  liquor  to 
bim,  or,  to  use  the  language  of  the  statute, 
"in  consequence  of  the  intoxication"  of  her 
husband. 


Defendant  assigns  as  error  the  giving  of 
plaintiff's  instructions  Nos.  1,  2,  3,  4,  and  8, 
and  the  refusal  to  give  defendant's  instruc- 
tions Nos.  1  and  2.  Plaintiff's  No.  1  tells  the 
Jury  that  if  they  t>elieve  that  the  plaintiff 
was  injured  in  her  "person,  property,  or 
means  of  support  in  consequence  of  the  in- 
toxication, habitual  or  otherwise,  of  her  hus- 
band, caused  in  whole  or  in  part  by  the  un- 
lawful selling  or  giving  Intoxicating  liquors 
to  him  by  Floyd  Stalnaker,  or  by  permitting 
him  to  drink  to  intoxication  <m  the  premises 
under  the  control  of  the  said  Floyd  Stal- 
naker, then  they  shall  find  for  the  plaintiff 
aU  damages  sustained,  and  for  exemplary 
damages."  The  civil  damage  act  (section  26, 
c.  32,  Code  1906)  gives  a  person  "who  shall 
be  injured  In  person  or  property,  or  means 
of  support  by  any  Intoxicated  person,  or  in 
consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,"  a  right  of  action 
against  the  person  who  unlawfully  sold,  or 
gave,  the  intoxicating  liquor  to  such  intoxi- 
cated person,  which  contributed  either  in 
whole  or  In  part  to  his  Intoxication.  The 
character  of  the  injury  for  which  a  right  of 
action  Is  given  is  threefold :  (1)  Injury  to  the 
person;  (2)  injury  to  the  property;  and  (3) 
Injury  to  the  means  of  support  One  who  is 
injured  in  any  one  of  these  three  particulars, 
or  in  any  two,  or  in  all  of  them,  has  a  right 
of  action.  But  it  is  not  proper  for  the 
court  to  give  an  instruction  based  upon  any 
one  of  these  grounds,  unless  there  is  evi- 
dence tending  to  prove  that  the  person  com- 
plaining was  injured  in  respect  thereto. 
There  is  no  evidence  that  plaintiff  was  in- 
jured either  in  her  person,  or  In  her  prop- 
erty, in  consequence  of  her  husband's  intoxi- 
cation, and,  following  the  rule  laid  down  by 
this  court  In  Pennington  v.  GlUaspIe,  66  W. 
Va.  643,  66  S.  E  1009,  it  was  error  to  in- 
clude in  the  instruction  Injury  to  plaintiff's 
person  and  injury  to  her  property. 

This  instruction  is  also  bad  for  another 
reason.  It  tells  the  Jury  that  If  they  should 
find  that  plaintiff  has  sustained  actual  dam- 
ages, they  shall  also  find  exemplary  damages, 
thus  making  it  Imperative  for  the  Jury  to  as- 
sess exemplary  damages,  if  they  found  for 
the  plaintiff.  It  is  true  the  statute  gives  the 
plaintiff  the  right  to  recover  exemplary  dam- 
ages, Btill  the  Jury  have  control  over  such 
damages.  It  is  in  their  discretion  to  give,  or 
refuse,  them.  The  Instruction  should  have 
told  the  Jury  that  in  the  event  they  found 
plaintiff  entitled  to  actual  damages,  they 
could,  or  might,  also  assess  exemplary  dam- 
ages; not  that  they  shall,  or  must  do  so. 
Pennington  v.  Glllaspie,  supra. 

We  find  no  fault  with  plaintiff's  instruc- 
tion No.  2.  It  simply  defines  exemplary  dam- 
ages. 

Plaintiffs  No.  3  is  also  free  from  objection. 
It  tells  the  Jury  that,  If  they  find  plaintiff 
has  sustained  actual  damages,  th^  have  a 
right  to  take  into  consideration,  in  estimating 
the  quantum  of  damages,  the  mental  Buffer- 
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Ing  of  plaintiff.  While  mental  distress  and 
suffering,  alone,  do  not  constitute  a  ground 
of  action  under  the  statute,  still  if  any  ac- 
tual injury  has  been  sustained,  in  any  of  the 
three  particulars  mentioned,  the  plaintiff  has 
a  right  to  have  considered  the  matter  of  her 
mental  distress  and  suffering,  as  a  matter  in 
augmentation  of  her  damages.  1  Sedg.  Dam. 
5  556;  picketts  v.  0.  &  O.  Ry.  Oo.,  33  W. 
Va.  433,  10  S.  E.  .801,  7  L.  R.  A.  354,  25 
Am.  St.  Rep.  901 ;  Teel  v.  Goal  &  Coke  Ry. 
Co.,  66  W.  Va.  315,  66  S.  R  470;  Penning- 
ton V.  GlUasple,  63  W.  Va.  549,  61  S.  E.  416, 
and  cases  there  cited.  See,  also,  Pegram  v. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485,  and  23 
Cyc.  313.  There  is  evidence  in  the  case  to 
show  that  plaintiff  wa3  very  much  distress- 
ed in  mind  on  account  of  her  husband's 
condition.  Her  husband's  leg  was  broken 
when  he  was  six  or  eight  miles  from  his 
home,  and  he  was  taken  care  of  at  one  George 
Morris',  near  the  place  where  the  accident 
happened,  and  plaintiff  was  compelled  to 
leave  hei*  home  and  nurse  him  during  his 
Illness. 

Plaintiffs  instruction  No.  4,  In  effect,  tells 
the  Jury  that  an  unlawful  sale  of  intoxicat- 
ing liquors  by  defendant's  barkeeper  amounts 
In  law  to  an  unlawful  sale  by  the  defendant 
In  this  respect  the  Instruction  is  right  This 
is  a  well-recognized  principle  of  law,  and  has 
been  applied  often  by  this  court  and  by  the 
courts  of  other  states,  even  in  cases  where 
the  unlawful  sales  were  made  by  clerks  in 
disobedience  of  express  directions  given  them 
by  their  principals.  Pennington  v.  GlUasple, 
66  W.  Va.  643,  66  S.  B.  1009 ;  State  t.  Nich- 
ols (recently  decided  by  this  court)  69  S.  E. 
304 ;  23  Cyc.  320.  But  the  Instruction  is  bad 
in  one  respect  It  attempts  to  recite  what 
constitutes  an  unlawful  sale,  under  the  dvil 
damage  act,  and  does  not  correctly  do  so. 
In  so  far  as  the  act  relates  to  the  Intoxica- 
tion of  persons,  sui  Juris,  there  are  two  kinds 
of  unlawful  acts  named  In  the  statute  which 
are  made  the  basis  of  an  action  for  injury  re- 
sulting therefrom.  These  are  defined  In  sec- 
tion 21,  c.  32,  Code  1906.  One  is  a  sale,  or 
gift  to  a  person  who  is  intoxicated  at  the 
time,  or  who  is  In  the  habit  of  drinking  to 
intoxication.  And  in  order  for  a  sale,  or  gift 
to  such  a  person  to  be  unlawful,  the  person 
who  makes  the  sale,  or  gift,  must  know,  at 
the  time,  that  such  person  is  either  intox- 
icated, or  is  in  the  habit  of  drinking  to  in- 
toxication; or  hb  must  have  reason  to  be- 
lieve that  such  is  his  condition,  or  habit 
The  scienter  is  here  an  essential  element  of 
the  offense.  The  other  unlawful  act  consists 
in  permitting  a  person  to  drink  to  intoxica- 
tion on  the  seller's  premises,  or  on  premises 
under  his  control.  In  such  case  It  matters 
not  what  were  the  previous  habits  of  the  per- 
son who  thus  becomes  Intoxicated;  no  sci- 
enter Is  necessary.  This  instruction  tells  the 
Jury  that  if  defendant's  clerk  sold  intoxicat- 
ing liquors  to  plaintiff's  husband  "when  he 
was  intoxicated,  or  when  the  defendant  or 


said  barkeepers  or  clerks  or  any  of  them 
knew  or  had  reason  to  believe  that  said  Duck- 
worth was  intoxicated  or  in  the  habit  of 
drinking  to  intoxication,"  etc.  By  the  use  of 
the  word  "or,"  the  elements,  which  must  be 
taken  together  to  constitute  an  unlawful  sale, 
are  separated,  and  the  Jury  are  inferentially 
told  that  the  sale,  or  gift  of  intoxicating  liq- 
uors to  an  Intoxicated  person,  is  an  unlaw- 
ful sale  without  regard  to  whether  the  seller 
knew,  or  had  reason  to  believe,  the  person 
was  intoxicated  at  the  time,  or  not  It  omits 
the  scienter  which  is  an  essential  ingredient 
of  the  offense. 

Counsel  for  defendant  In  error  insists  tbat 
the  word  "or"  should  be  read  as  "and."  But 
to  insert  "and,"  instead  of  "or,"  would  be  to 
transform  the  meaning  of  the  language.  It 
would  change  the  sense  of  the  instruction. 
"Or,"  as  the  word  is  here  used,  does  not  mean 
"and,"  and  we  are  compelled  to  give  the  word 
its  usual  and  ordinary  meaning ;  there  being 
nothing  to  indicate  that  it  was  intended  to 
have  any  other  meaning. 

Plaintiffs  No.  6  is  bad,  because  it  Instructs 
the  Jury  that  they  "shall  find"  exemplary 
damages,  in  the  event  they  find  the  facts  to 
exist  wuicb  entitle  plaintiff  to  recover  actual 
damages.  This  is  the  same  fault  found  with 
instruction  No.  1. 

Defendant  offered  two  instructions  which 
were  refused.  No.  1  would  have  told  the  Jury 
that  before  they  can  find  exemplary  damages^ 
"they  must  believe  from  the  evidence  that 
the  defendant  was  guilty  of  a  gross  fraud, 
malice,  oppression,  or  wanton,  willful,  or 
reckless  conduct,  or  criminal  Indifference  to 
civil  obligations  affecting  the  rights  of  others 
when  be  or  his  clerks  or  agents  sold  intox- 
icating liquors  to  the  said  G.  B.  Duckworth 
or  permitted  the  said  G.  B.  Duckworth  to 
drink  said  liquors  upon  his  premises  to  in- 
toxication." This  Instruction  is  erroneous, 
and  was  properly  refused.  All  that  was  nec- 
essary to  warrant  the  Jury  to  find  a  verdict 
Including  exemplary  damages  was  that  the 
evidence  should  prove  that  the  sale  of  intox- 
icating liquors  to  plaintiefs  husband  was  un- 
lawful, and  that  plaintiff  was  injured  in  her 
means  of  support  in  consequence  thereof. 
The  statute  gives  the  right  to  exemplary  dam- 
ages, and  no  other  ground  therefor  need  be 
shown  than  is  required  to  entitle  one  to  ac- 
tual damages.  Pennington  v.  Gillaspie,  66  W. 
Va.  643,  66  S.  E.  1009;  Mayer  v.  Frobe,  40 
W.  Va.  246.  22  S.  E.  58;  McMaster  v.  Dyer, 
44  W.  Va.  644,  29  S.  E.  1016. 

Defendant's  instruction  No.  2  would  have 
told  the  Jury  that  the  "plaUitiff  is  not  enti- 
tled to  recover,  in  this  case,  damages  for  the 
husband,  G.  B.  Duckworth,  having  bis  leg 
broken."  This  Instruction  correctly  states 
the  law,  and  should  have  been  given.  Plaiur 
tlff  was  dot  entitled  to  recover  damages  on 
account  of  the  injury  to  her  hubsand,  but 
only  for  injury  to  her  person,  property,  or 
means  of  support  in  consequence  of  her  hus- 
band's intoxication. 
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The  jndgmaat  trOl  l>e  reversed,  the  verdict 
set  aside^  and  the  case  remanded  for  a  new 
trlaL 

(68  W.  Va.  272) 

UNION  CENT.  LIFE)  INa  OO.  t.  ZIHl-MAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1010.) 

(BvlUbv  tv  the  Court.) 

1.  Inbtjbascb    (I  849*)  — LiFB   Insubanck  — 
Policies— CoNSTKUOTioR. 

The  provision  in  a  life  insurance  policy, 
making  it  null  and  void,  without  action  on  the 
part  01  the  company,  in  case  a[  failure  of  the  in- 
sured to  pcLj  any  premium  due  thereunder,  or 
any  note  given  for  such  premium,  is  intended  for 
the  benefit  of  the  insurer,  and  makes  the  policy 
voidable  only  on  the  happening  of  the  contin- 
gency specified. 

'  [Ed.  Note.— For  other  eases,  see  Insurance, 
Dec  Dig.  §  349.*] 

2.  IRSURANCB    (8    849*)- lilTE     INSUBANOB  — 

Policies  —  Constbuotion  —  Fobfeitube 

CLAtJSE. 

In  such  case,  there  is  no  failure  or  lack 
of  consideration  for  the  note  arising  out  of  the 
default  or  consequent  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  I  349.*] 

Error  from  Circnlt  Court,  Cabell  County. 

Action  by  the  Union  Central  Life  Insur- 
ance Company  against  Anton  Zlhlman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Holt  &  Duncan,  for  plaintiff  In  error. 
George  S.  Wallace,  for  defendant  in  error. 

POFFENBARGER,  J.  In  an  action  of  as- 
sumpsit, upon  a  promissory  note  for  $900, 
given  for  part  of  the  first  annual  premium 
on  a  life  Insurance  policy,  the  defendant  re- 
lied upon  total  failure  of  consideration,  con- 
sequent upon  aUeged  annulment  of  the  pol- 
icy, by  reason  of  his  nonpayment  of  the'  note. 
This  defense  Is  based  upon  provisions  of  the 
policy  and  the  note,  saying  the  former  should 
become  null  and  void.  In  the  event  of  non- 
payment of  the  latter  at  maturity.  Another 
was  alleged  partial  failure  of  consideration, 
which  entitled  the  defendant  to  be  relieved 
of  the  payment  of  a  large  portion  of  the 
note.  The  two  special  pleas,  setting  up  these 
defenses,  were  rejected,  and  the  case  was 
submitted  to  the  court  in  lieu  of  a  Jury,  on 
an  agreed  statement  of  facts.  The  finding 
and  judgment  were  for  the  full  amount  of 
the  note,  with  Interest  thereon. 

The  defense  set  np  by  the  pleas  has  been 
several  times  held  insufficient,  agreeably  to 
well-settled  principles  of  law.  Life  Ins.  Co. 
V.  French,  30  Ohio  St  240,  27  Am.  Rep.  443 ; 
Life  Ass'n  V.  Spinney,  116  Iowa,  385,  89  N. 
W.  1095;  Kempsall  &  Keene  v.  Vedder,  79 
111.  App.  368;  Marskey  v.  Turner,  81  Mich. 
62,  45  N.  W.  644 ;  Insurance  Co.  v.  McWhort- 
er,  78  Ind.  136;  White  v.  McPeck,  185  Mass. 
451,  70  N.  B.  463.    The  forfeiture  clause  was 


Inserted  for  the  benefit  df  the  Insurer,  and 
it  was  optional  with  it  to  declare  a  forfeiture 
or  not  Medley  v.  Insurance  Co.,  65  W.  Va. 
342,  47  S.  B.  101 ;  Lawson  v.  Williamson,  C. 
&  C.  Co.,  61  W.  Va.  660,  57  S.  E.  258;  Rob- 
erts V.  Bettman,  45  W.  Va.  143,  30  S.  B.  93 ; 
Henne  v.  South  Penn  Oil  Co.,  52  W.  Va.  102, 
43  S.  B.  147.  Only  one  of  these  cases  Is  an 
insurance  case,  but  the  others  assert  a  gen- 
eral legal  proposition,  which  is  held,  by  the 
weight  of  authority  Uiroughout  the  country, 
to  be  applicable  to  the  construction  of  for- 
feiture clauses  in  insurance  policies.  See 
Cooley's  Briefs,  Law  of  Ins.  vol.  2,  pp.  1537, ' 
1542.  The  early  New  Xork  cases  seem  to 
take  the  opposite  view,  but  the  later  ones 
sustain  this  application  of  the  principle. 
No  declaration  of  forfeiture  in  any  form  is 
suggested  by  the  pleecs  or  the  evidence. 

It  is  not  necessary,  however,  to  base  our 
decision  solely  upon  this  proposition.  By  the 
terms  of  the  contract  the  cost  of  insurance 
for  the  first  year  was  made  $1,052,  In  the 
event  of  failure  to  pay  the  second,  and  also 
in  respect  to  the  second  and  third  years  in 
case  of  default  Suppose  the  first  annual 
premium  had  be«i  paid  in  cash,  and  the  pol- 
icy had  then  been  allowed  to  lapse  by  non- 
payment of  the  second  premium.  Could  there 
be  any  doubt  that  the  money  was  paid  for 
one  year's  insurance?  The  policy  so  reads. 
The  note'  sned  on  here  stands  in  lieu  of  cash, 
paying  for  insurance  to  the  end  of  the  year. 
The  obligation  upon  the  company  to  pay  the 
face  of  the  policy,  less  the  amount  of  the 
note,  in  case  of  the  death  of  insured  within 
the  year,  was  an  amply  sufficient  considera- 
tion, and  it  did  not  fall  within  the  year.  If 
at  alL  The  forfeiture  clause,  therefore,  nulli- 
fied the  policy  as  to  the  future — time  sub- 
sequent to  the  year  for  which'  the  note  stood 
in  lieu  of  cash.  There  could  be  no  default 
before  the  end  of  the  year.  Until  default 
the  policy  protected  the  insured  according  to 
its  terms.  Hence  It  Is  clear  that  the  consid- 
eration aforesaid  never  failed  in  any  sense  or 
to  any  extent 

These  principles  and  conclusions  result  In 
the  affirmance  of  the  judgment 

(68  w.  V*.  383) 
DOLAN  et  al.  v.  BSKRIDOB  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.   13,  1910.) 

(Syllabui  hy  the  Court.) 

WiLM  (8  525*)  —  Constbuotion  —  Natitbe  of 

Estate. 

The  will  in  this  case  gives  the  wife  only 
<in  estate  for  her  life  in  a  moiety  of  the  land 
by  it  devised, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1129-1139;    Dec.  Dig.  i  525.*] 

Error  from  Circuit  Court,  (3abeU  County. 

Action  by  Letha  Dolan  and  others  against 

James  Eskrldge  and  others.     Judgment  for 


*ror  otlMT  CMM  see  same  tople  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  S«rt<a  4k  B«p'r  IndazM 
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defendants,  and  plalntUb  bring  error.     Af- 
firmed. 

George  S.  Wallace,  for  plaintiffs  in  error. 
Geo.  J.  McComas,  for  defendants  in  error. 

BRANNON,  J.  This  Is  a  writ  of  error 
from  a  Judgment  upon  agreed  facts  in  fa- 
vor of  the  defendants  in  an  action  of  eject- 
ment in  the  circuit  court  of  Cabell  county, 
In  which  Letha  Dolan  and  others  are  plain- 
tiffs and  James  Eskrldge  and  others  defend- 
ants. 

Both  plaintiffs  and  defendants  claim  title 
'  from  the  will  of  Ralph  Smith,  imder  a  clause 
giving  "to  my  beloved  wife  and  obedient 
daughter,  Johanna,  all  my  lands  and  appur- 
tenances situated  thereon,  known  as  the  land 
on  which  I  now  reside,  situate  on  the  bor- 
ders of  Heath's  creek,  fa  the  county  of  Ca- 
bell, W.  Va.  And  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate, 
with  my  land  named,  to  be  divided  equally 
between  them,  share  and  share  alike,  during 
the  lifetime  of  my  wife ;  after  her  death  her 
Interest  and  estate,  real  and  personal,  goes 
to  my  daughter,  Johanna,  and  her  heirs." 
The  wife  was  Levlla  Smith,  and  the  daugh- 
ter was  Johanna  McMulIen.  t«vlla  Smith 
died  intestate,  and  the  plaintiffs  are  her 
heirs,  contending  that  the  will  gave  Levlla 
Smith  one-half  In  fee  in  the  tract  of  land 
mentioned  in  the  will,  and  that  at  her  death 
it  passed  to  the  plaintiffs  as  her  heirs.  Jo- 
hanna McMullen,  after  Levlla  Smith's  death, 
conveyed  the  tract,  as  sole  owner,  to  Swann, 
and  the  defendants  claim  derivatively  under 
her,  contending  that  under  the  will  Levlla 
Smith  and  Johanna  McMullen  did  not  take 
a  Joint  estate  in  fee,  but  that  Levlla  Smith 
took  an  estate  for  her  life  in  a  moiety,  with 
remainder  in  fee  to  Johanna  McMullen  In 
that  moiety. 

The  counsel  for  plaintiffs  argues  that  the 
will  by  clear  words,  as  if  a  separate  clause, 
vests  in  the  wife  and  Johanna  a  Joint  es- 
tate in  fee,  and  relies  on  the  legal  rule  of 
construction  of  wills,  that  "an  express  be- 
quest cannot  be  cut  down  by  a  subsequent 
clause  of  doubtful  meaning."  10  Am.  &  Eng. 
Ann.  Cas.  176.  See  3  Am.  &  Eng.  Ann.  Oas. 
615.  The  rule  Is  thus  stated  in  30  Am.  & 
Eng.  Ency.  L.  687:  "It  has  become  a  set- 
tled rule  of  construction  that,  when  the 
words-  of  a  will  In  the  first  Instance  distinct- 
ly Indicate  an  Intent  to  make  a  clear  gift, 
such  gift  is  not  to  be  cut  down  by  any  sub- 
sequent provision  which  is  ambiguous  or  In- 
ferential and  which  Is  not  equally  as  dis- 
tinct as  the  former;  or  the  rule  may  be  stat- 
ed that  a  clear  gift  is  not  to  be  cut  down 
by  anything  which  does  not,  with  reason- 


able certainty,  indicate  an  Intention  to  cut 
it  down.  Whichever  form  of  language  be 
adopted,  however,  the  plain  intention  of  the 
testator,  and  not  the  comparative  lucidity 
of  the  two  parts  of  the  will,  is  to  be  regard- 
ed." This  rule  Is  stated  In  Smith  v.  Schle- 
gel,  51  W.  Va.  249,  41  S.  B.  IGl. 

Whilst  these  authorities  say  that  a  clear, 
distinct  devise  cannot  be  cut  down  by  a 
later  clause,  yet  they  say  that  the  whole  will 
Is  to  be  read  and  Intent  carried  out.  If  the 
sentence  giving  wife  and  daughter  the  land 
stood  alone.  It  would  give  them  a  Joint  fee; 
but  in  Immediate  connection  the  testator 
says  that  all  the  residue  of  his  real  and  per- 
sonal estate,  "with  my  land  named,"  should 
be  divided  equally  between  wife  and  daugh- 
ter, during  the  lifetime  of  the  wife,  and  at 
her  death  her  interest  and  estate  to  go  to 
the  daughter.  Take  all  these  words  closely 
Joined  in  the  context  and  intent,  and  it 
seems  very  reasonable  to  say  that  he  intend- 
ed to  give  his  wife  only  a  life  estate.  That 
first  clause  did  not  say  all  he  intended  to 
say.  Having  disposed  of  the  land  on  which 
he  resided  on  Heath's  creek,  he  wished  to 
dispose  of  all  the  balance  of  bis  estate,  real 
and  personal,  and  by  the  second  clause  he 
gives  it  to  the  same  persons,  -jrlf  e  and  daugh- 
ter, to  whom  by  the  first  clause  or  sentence 
he  gave  that  land — the  same  persons — and 
no  one  can  deny  that  as  to  such  rest  and 
residue  he  gave  his  wife  only  a  life  estate 
in  half,  and  his  daughter  the  remainder  in 
that  half  after  the  termination  of  that  life 
estate.  But  note  that  he  brought  under 
this  second  clause  the  land  mentioned  in  the 
first  True,  he  used  the  words  "rest,  residue 
and  remainder";  but  he  used,  not  those 
words  only,  but  also  the  words  "with  my 
land  named"  in  immediate  connection  with 
the  words  "rest,  residue  and  remainder," 
and  thus  brought  it  within  the  same  devis- 
ing mind.  Those  words  mean  the  same  as  if 
he  had  said  "the  said  land,"  carrying  the 
mind  bade  to  the  first  clause;  Just  as  If 
he  had  said  "including  the  said  land."  If 
he  did  not  Intend  to  limit  his  wife's  estate 
in  the  land  to  life,  why  did  he  mention  in 
this  clause  the  land?  Surely  he  intended 
to  give  the  residue  to  his  wife  only  for 
life,  and  by  bringing  the  land  into  this 
clause  he  plainly  manifested  an  Intent  to 
limit  his  wife  to  a  life  estate. 

I  think  It  will  fortify  this  construction  to 
add  that  elsewhere  in  his  will  he  gave  oth- 
er children  $1  each.  This  Indicates  that  he 
intended  to  cut  them  off  with  $1,  and  did 
not  Intend  that  they  should  get  more  by  In- 
heriting land  from  their  mother. 

We  affirm  the  Judgment 
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(Supreme  Court  of  Appeals  of  West  VitKinia. 
Dec  13,  1910.) 

(Byll^btL*  ly  the  Oowt.) 

i,  Mastbb  and  Sekvant  (g  95*)— Injdby  to 
Sekvant  —  Neouoenci;  —  Violation  of 
Statute. 

A  violation  of  the  statute  inhibiting  the  em- 
ployment of  boys  under  14  years  of  age  in  coa] 
mines  constitutes  actionable  negligence  when- 
ever that  violation  is  the  natural  and  proximate 
cause  of  an  Injury, 

[E2d.  Note.— For  dther  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  160;  Dec.  Dig.  |  95.*] 

2.  Masteb  and  Sebvant  (J  96*)— Injukt  to 
Servant— Pboximate  Cause — violation  oj 
Statute. 

The  violation  of  the  statute  is  rightly  con- 
sidered the  proximate  cause  of  any  injui7  which 
is  a  natural,  probable,  and  anticipated  conse- 
quence of  the  nonobservance. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  96.*] 

8.  Masteb  and  Sebtant  (S  95*)  —  Illegal 
Kmplotmbnt  oj'  Child  —  Ihjdbt  —  Liabil- 
ity. 

The  employer  is  not,  as  a  matter  of  law, 
cbargenble  with  all  injuries  that  result  during 
the  unlawful  employment.  He  is  only  liable 
for  those  injuries  against  which  the  statute  is 
intended  to  guard. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  160;  Dec.  Dig.  §  06.*] 

4.  Maetfeb  and  Sebvant  (g  204*)— Assuup- 
T10N   of  Risk  — Ilusoal  I^uflotxent  of 
■  Ciiild. 

If  the  employment  ia  unlawful,  the  servant 
cannot  be  held  to  have  assumed  the  risks  inci- 
dent thereto,  including  the  risk  of  injury  by  fel- 
low servants. 

rE!d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  204.*] 

6.  Masteb  and  Sebvant  ({  228*)— Injubt  to 
Sebvant  —  Unlawful  EJmployment  of 
Child  —  Action  —  Oontbibutoky  Negli- 
gence. 

Contributory  negligence  on  the  part  of  a 
boy  injured  in  the  unlawful  employment  may 
avail  the  employer  as  a  defense,  unless  it  be 
the  same  that  must  reasonably  be  anticipated 
as  a  probable  consequence  of  the  nonobservance 
of  the  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  22&*] 

ft  Masteb  aijd  Sebvant  (g  95*)— Injttby  to 
Sebvant  —  Unlawful  Emflotuent  of 
Child  —  Action  —  Misbepresentation  of 
Age. 

The  fact  that  the  boy  misrepresented  his 
age  does  not  preclude  him  in  an  action  for  dam- 
ages caused  by  violation  of  the  statute. 

[Ed.  Note.— For 'Other  cases,  see  Master  and 
Servant,  Dec  Dig.  g  95.*] 

1.  Masteb  and  Sebvant  (j  95*)— Unlawful 
Employment  of  Child— Liability. 

The  employer  must  secure  the  affidavit  of 
the  parent  or  guardian,  otherwise  be  will  not 
be  protected  as  .to  the  age  unless  he  can  estab- 
lish that  the  boy  is  actually  over  14  years. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  95.*] 

Brsnnon,    Poffenbarger,    and    Williams    JJ., 
dissenting  in  part. 


Error  to  Circuit  Court,  McDowell  County. 

Action  by  James  Norman  against  the  Vir- 
glnia-Pocahontas  Coal  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
flrpied. 

W.  B.  Kegley  and  Anderson,  Strotber  & 
Hugbes,  for  plaintiff  In  error.  Rltz  &  Lltz, 
for  defendant  lu  error. 

ROBINSON,  P.  By  the  statute  law  of  this 
State  It  Is  provided:  "No  boy  under  fourteen 
years  of  age  •  •  •  gball  be  permitted  to 
work  In  any  coal  mine,  and  In  all  cases  of 
doubt,  the  parents  or  guardians  of  such  boys 
shall  furnish  affidavits  of  their  ages."  Code 
Supp.  1909,  c.  15H,  g  IT.  Following  this  In- 
hibition, punishment  by  fine  or  imprisonment 
Is  prescribed  to  be  Imposed  upon  any  opera- 
tor, agent  or  mine  foreman  who  shall  be  con- 
victed of  knowingly  violating  the  mandate. 
This  statute  Is  enforceable  as  a  criminal  or 
penal  one.  Its  terms  prescribe  no  other  lia- 
bility for  Its  violation  than  fine  or  Imprison- 
ment. The  case  which  we  are.  now  to  con- 
sider Involves  the  applicability  of  this  stat- 
ute to  a  suit  for  damages  arising  from  an 
injury  alleged  to  have  been  caused  by  its  vio- 
lation. 

Though  the  statute  provides  only  for  a  fine 
or  imprisonment,  still  an  action  lies  for  dam- 
ages caused  by  its  non-observance.  The  plain- 
tiff, if  his  allegations  are  true,  is  one  of  a 
class  for  the  benefit  of  which  the  statute  was 
enacted.  Any  boy  under  the  age  of  fourteen 
years  who  is  Injured  by  reason  of  his  unlaw- 
ful employment  in  a  coal  mine  may  maintain 
a  civil  action  for  damages  In  the  premises 
against  the  mine  operator,  agent  or  foreman 
who  has  failed  to  observe  the  law  and  there- 
by cause  1  the  boy's  injury.  "One  who  dis- 
obeys the  law  subjects  himself  to  any  pro- 
ceeding, civil  or  criminal,  which  the  same 
law  has  ordained  for  the  particular  case. 
In  the  absence  of  which  ordaining,  or  in  the 
presence  of  it  when  not  interpreted  as  ex- 
cluding other  methods,  he  Is  liable  to  those 
steps  which  the  common  law  has  provided 
for  cases  of  the  like  class;  as',  to  an  indict- 
ment, or  to  a  civil  action,  or  to  both,  accord- 
ing to  the  nature  of  the  offending.  The  civil 
action  is  maintainable  when,  and  only  when, 
the  person  complaining  is  of  a  class  entitled 
to  take  advantage  of  the  law,  is  a  sufferer 
from  the  disobedience.  Is  not  himself  a  par- 
taker in  the  wrong  of  which  he  complains, 
or  Is  not  otherwise  precluded  by  the  princi- 
ples of  the  common  law  from  his  proper 
standing  in  court"  Bishop  on  Noncontract 
Law,  g  141. 

Many  and  varied  are  the  views  that  have 
been  expressed  as  to  the  consideration  of  evi- 
dence In  regard  to  violation  of  a  statute  lu 
cases  like  the  one  at  hand.  It  is  not  our  pur- 
pose to  cite  and  review  the  decisions  on  the 
subject    In  explanation  of  the  state  of  Judl- 
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dal  holding  In  this  behalf,  It  suffices  to  quote 
from  two  well  known  texts:  "Upon  this  sub- 
ject one  idea  is,  that  the  hiring  of  a  boy  un- 
der twelve  years  of  age  In  violation  of  a  stat- 
ute declaring  it  to  be  a  misdemeanor,  con- 
stitutes negligence  per  se,  such  as  will  ren- 
der the  employer  liable  for  Injuries  suffered 
in  consequence  of  and  in  the  course  of  the 
employment.  Another  view  is,  that  to  em- 
ploy a  child  in  violation  of  such  a  statute  to 
operate  a  dangerous  machine  is  evidence  of 
negligence  in  case  the  child  Is  injured  while 
so  worlcing,  because  the  statute  indicates  that 
such  children  are  unfit  by  reason  of  their  im- 
maturity and  Indiscretion  to  be  so  employed. 
But  the  view  which  more  nearly  comports 
with  juridical  analogies  is,  that  such  an  un- 
lawful employment  of  a  child  does  not  per 
se  constitute  negligence  which  will  render  the 
employer  liable  for  injuries  to  the  child, 
where  such  employment  is  not  the  direct  or 
proximate  cause  of  the  Injury."  IV  Thomp- 
son on  the  Law  of  Negligence,  S  3827.  "Al- 
though the  defendant's  violation  of  a  statute 
or  ordinance  and  the  plaintiff's  injuries  con- 
sequent thereupon  be  shown,  the  former  will 
not  be  liable  merely  because  bis  act  consti- 
tuted a  violation  of  a  state  or  municipal  law, 
but  only  if  It  proximately  caused  the  Injuries 
complained  of.  It  has  been  held  indeed  that 
the  same  principles  as  to  natural  and  proxi- 
mate cause  are  applicable  whether  the  act 
alleged  to  constitute  negligence  was  a  viola- 
tion of  a  statutory  duty  or  the  violation  of 
some  duty  under  general  principles  of  law. 
And  even  though  violation  of  a  statute  or 
ordinance  is  held  to  be  negligence  per  se, 
causal  connection  between  tie  act  and  the 
Injuries  must  still  be  established,  which  latter 
requirement  shows  conclusively  that  where 
courts  lay  down  the  rule  that  the  violation 
of  a  statute  or  ordinance  is  negligence  per  se, 
they  do  not  mean  actionable  negligence  be- 
cause actionable  negligence  includes  the  no- 
tion of  proximate  cause.  •  ♦  •  The  cases 
are  notoriously  in  conflict  on  the  point  under 
discussion  if  their  language  alone  is  consid- 
ered. The  statement  that  the  violation  of  a 
statute  or  ordinance  Is  negligence  per  se  is 
certainly  erroneous  if  actionable  negligence 
is  meant,  and  misleading  if  only  negligence 
which  is  not  actionable,  or  negligence  'with- 
out results,'  is  intended.  So  it  is  believed 
to  be  an  erroneous  view  that  the  violation 
of  a  statute  or  ordinance  Is  even  prima  facie 
evidence  of  actionable  negligence,  in  the  sense 
that  the  jury  is  bound  so  to  regard  it.  The 
true  rule  is  believed  to  be — ^and  comparative- 
ly few  cases  when  caref\illy  studied  will  be 
found  to  be  In  conflict  with  it — that  the  fact 
that  the  defendant's  act  complained  of  was 
a  violation  of  a  statute  or  ordinance  is  mere- 
ly a  circumstance  to  be  considered  by  the 
jury  on  the  question  of  negligence,  except 
when  the  court  can  say  as  a  matter  of  law 
that  the  consequences  against  which  the  stat- 
ute or  ordinance  was  Intended  to  provide 


have  actually  ensued  from  its  violation." 
21  Am.  &  Eng.  Enc.  Law,  480. 

The  point  Is  one  of  first  instance  with  us. 
We  adopt  the  view  that  seems  consdnant  with 
reason.  Briefly  stated,  it  Is  this:  The  viola- 
tion of  the  statute  is  aptionable  negligence 
whenever  that  violation  is  the  natural  and 
proximate  cause  of  an  Injury.  The  true  ques- 
tion to  be  determined  In  an  action  based  up- 
on a  failure  to  obey  a  statute  like  the  one 
under  consideration  is:  Did  the  unlawful 
employment  cause  the  Injury?  'The  trial  of 
the  case  must  be  guided  by  this  question.  If 
the  Injury  complained  of  is  a  natural  and 
probable  consequence  of  a  violation  of  the 
statute,  then  that  violation  is  correctly  tak- 
en as  the  proximate  cause  of  the  Injury.  If 
the  very  Injury  has  happened  which  was 
intended  to  be  prevented  by  the  statute  law. 
that  injury  must  be  considered  as  directly 
caused  by  the  non-observance  of  the  law.  But 
if  the  Injury  is  one  that  happened  by  causes 
Independent  of  the  violation  of  the  statute, 
it  is  not  actionable  on  the  basis  of  that  viola- 
tion. If  an  intervening  event  against  which 
the  statute  evidently  did  not  intend  to  pro- 
vide, and  the  appearance  of  which  was  not 
anticipated  by  the  spirit  and  purpose  of  the 
act,  has  in  fact  caused  the  injury,  that  event 
Is  iplalnly  the  proximate  cause. 

The  statute  does  not  provide  that  an  em- 
ployer shall  respond  in  damages  for  all  in- 
juries sustained  by  a  boy  under  fourteen 
years  through  eniployment  In  a  coal  mine. 
It  merely  provides  that  the  employer  shall  be 
guilty  of  a  misdemeanor  and  punished  there- 
for. While  the  boy  may  have  a  civil  remedy 
for  injury  sustained  in  the  unlawful  employ- 
ment and  resort  to  the  violation  of  this  stat- 
ute for  evidence  of  the  negligence  which 
caused  the  injury,  still  the  statute  does  not 
say,  or  even  imply,  that  the  employer  shall 
respond  in  damages  other  than  those  given 
by  the  common  law.  The  statute  does  not 
put  an  absolute  liability  on  him  for  civil 
damages.  It  puts  no  liability  on  him  In  that 
regard.  But  it  may  be  shown  that  he  is 
liable  for  damages  at  the  common  law  for  an 
injury  sustained  by  reason  of  Its  violation. 
So  as  a  matter  of  law  it  cannot  be  said  that 
the  employer  Is  chargeable  In  damages  with 
all  injuries  that  result  The  evidence  must 
prove  that  he  is  chargeable — that  the  in- 
jury Indeed  proceeded  from  the  unlawful 
employment. 

But  the  doctrines  in  relation  to  assumption 
of  risk  and  of  fellow  servancy  do  not  apply. 
If  the  evidence  establishes  that  the  statute 
against  employment  of  boys  in  mines  has 
been  violated.  If  the  employment  of  a  boy 
in  a  mine  is  unlawful,  he  cannot  be  held  to 
have  assumed  the  risks  incident  to  the  em- 
ployment,, among  which  are  those  proceeding 
from  the  acts  of  fellow  servants.  Assump- 
tion of  risk  must  stand  ui)on  the  contract  of 
employment,  whether  the  risks  assumed  are 
viewed  as  proceeding  from  fellow  servanc;  or 
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otber  condlttons  connected  with  the  employ- 
ment. The  employer  cannot  take  advantage 
of  the  unlawful  contract  so  as  to  say  that 
the  boy  assumed  the  risks  arising  from  the 
occupation  or  from  fellow  servants.  As 
Judge  Taft  has  stated  It,  the  servant  can- 
not "contract  the  master  out"  of  the  statute. 
Narramore  v.  C,  C,  C.  &  St  L.  Ry.  Co.,  96 
Fed.  298,  37  C.  C.  A.  499,  48  Li  R.  A.  6a 

The  doctrine  of  contributory  negligence, 
however,  is  not  based  upon  contract  of  em- 
ployment, and  is  open  as  a  defense  in  cases 
like  this  one.  How  far  that  defense  may  ap- 
ply in  view  of  the  consequences  to  be  an- 
ticipated from  a  vlolatioa  of  the  statute,  and 
in  consideration  of  the  proximate  cause  of 
the  Injury,  la  a  question  to  be  particularly 
discriminated  in  any  trial  la  which  the  de- 
fense is  raised  in  such  case  as  the  one  before 
us.  In  this  connection,  an  excellent  author- 
ity says:  "Where  the  negligent  act  of  de- 
fendant naturally  Induced  or  afforded  op- 
portunity for  the  subsequent  act  of  a  child, 
such  act  being  of  a  character  common  to 
youthful  indiscretion,  and  which,  concurring 
with  defendant's  earlier  wrongful  act  pro- 
duced the  Injuries  complained  of,  the  defend- 
ant will.  In  general,  be  held  liable.  Chil- 
dren, wherever  they  go,  must  be  expected  to 
act  upon  childish  instincts  and  Impulses,  a 
fact  which  all  persons  who  are  sui  juris 
must  consider  and  take  precautions  accord- 
ingly. A  person  who  places  in  the  hands  of 
a  child  an  article  of  a  dangerous  character 
and  one  likely  to  do  injury  to  the  child  it- 
self or  to  others.  Is  liable  in  damages  for 
any  injury  resulting  which  is  a  natural  re- 
salt  of  the  original  wrong,  though  there  may 
be  an  intervening  agency  between  the  de- 
fendant's act  and  the  injury."  Watson  on 
Damages  for  Personal  Injuries,  {  111. 

The  statute  was  made  to  prevent  a  class 
of  Immature  youths  from  subjecting  them- 
selves to  dangers  which  they  presumably  do 
not  have  the  capacity  to  appreciate.  Thus 
It  was  made  to  prevent  Injury  to  them  by 
their  own  contributing  negligence  through 
the  curiosity,  indiscretion,  or  heedlessness 
that  naturally  belongs  to  their  age.  That 
contributing  negligence  from  incapacity  to 
appreciate  danger  and  from  childish  indina- 
tions  is  a  natural  result  of  the  violation  of 
the  statute,  and  the  employer  is  bound  to 
anticipate  it.  Therefore,  if  he  disobeys  the 
law,  he  is  chargeable  with  the  results  which 
he  should  have  anticipated,  one  of  which  Is 
the'  boy's  own  negligence  because  of  his 
years.  He  Is  chargeable  with  any  injury 
which  the  immaturity  of  the  boy  brings  on 
himself,  because  he  is  bound  to  know  that 
the  law  requires  that  he  protect  the  boy 
against  harm  from  his  lack  of  capacity  by 
not  employing  him.  But  the  employer  is 
civilly  liable  only  when  he  falls  to  observe 
the  natural  and  probable  consequences  of  his 
disobedience  to  the  statute.  That  statute 
does  not  say  that  he  shall  be  liable  in  cMl 


damages  to  every  boy  under  fourteen  years 
who  is  Injured  while  unlawfully  in  his  serv- 
ice. It  is  absolutely  silent  as  to  civil  dam- 
ages. But  we  know  that  an  employer  may 
be  held  civilly  liable  by  common  law  prin- 
ciples when  a  youth  under  that  age  is  injur- 
ed because  incapable  of  appreciating  the  dan- 
gers to  which  the  employment  subjected  him. 
The  employer  must  observe  the  incapacity  of 
youth.  But  if  a  boy,  though  under  fourteen 
years.  Is  not  so  Immature  as  is  merely  pre- 
sumed from  his  age,  and  actually  has  knowl- 
edge and  capacity  to  appreciate  the  dangers 
because  of  careful  instruction,  unusual  ex- 
perience, or  precocious  intellect,  shall  we  say 
that  he  is  entitled  to  civil  damages  because 
of  the  violation  of  a  statute  not  made  for 
his  benefit?  Shall  we  give  one  having  capac- 
ity to  avoid  danger  the  benefit  of  inferences 
from  a  law  that  has  been  made  in  the  in- 
terest of  those  not  having  that  capacity? 
There  is  not  a  word  in  the  statute  itself 
which  says  civil  liability  shall  exist  because 
of  failure  to  observe  the  mere  age  fixed.  The 
statute  Indicates  that  protection  from  a  gen- 
erally presumed  want'  of  capacity  In  those 
under  the  age  is  the  end  It  seeks.  Therefore 
it  is  not  violated  in  a  sense  to  bring  civil 
damages  unless  the  employer  has  actually 
taken  into  his  service  one  that  he  must  rea- 
sonably know  may  be  injured  by  reason  of 
his  own  boyish  inclinations.-  Though  a  boy 
may  be  a  few  days  under  fourteen  years,  It 
may  be  shown  that  he  has  been  so  well  In- 
structed and  experienced  as  to  have  even 
more  appreciation  of  danger  than  one  over 
that  age.  The  principles  enunciated  in  Bare 
v.  Coal  Company,  61  W.  Va.  28,  55  S.  B.  907, 
8  li.  R.  A.  (N.  S.)  284,  123  Am.  St  Rep.  966, 
are  in  point  here. 

Let  us  assume  that  an  employer  has  knowl- 
edge of  the  fact  that  a  boy  has  unusual  ca- 
pacity and  appreciation  of  danger — that  he 
Is  beyond  the  class  of  his  age.  If  the  em- 
ployer hires  the  boy  and  puts  him  to  work, 
he  unquestionably  subjects  himself  to  con- 
viction for  a  misdemeanor.  The  statute  so 
subjects  him  on  the  mere  age  of  the  boy. 
But  it  does  not  subject  him  to  liability  for 
damages.  It  Is  silent  in  that  regard.  The 
common  law  must  do  that  The  common  law 
permits  the  employer  to  prove  that  the  boy 
was  fully  Instructed  and  was  capable  of  pro- 
tecting himself  from  dangers  and  that  it  was 
his  own  fault  that  he  did  not  The  common 
law  allows  the  defense  of  contributory  neg- 
ligence If  facts  are  shown  whereby  it  ap- 
pears that  under  the  law  such  negligence  Is 
attributable  to  the  l>oy.  If  he  has  the  sense 
to  avoid  dangers,  the  unlawful  employment 
cannot  hurt  him  in  this  regard,  if  he  uses 
that  sense.  So  we  say  that  if  the  contrib- 
utory negligence  Is  not  of  that  order  against 
which  the  statute  Itself  provides,  is  not  of 
that  kind  which  must  be  anticipated  as  a 
probable  consequence  of  a  violation  of  the 
statute,  but  comes  from  one  who  is  shown 
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to  have  the  capacity  to  refrain  from  contrib- 
uting to  his  own  Injury,  it  is  an  available 
defenee.  The  employer  Is  entitled  to  this  de- 
tense  if  he  can  show  that  the  boy  contribut- 
ing to  the  Injury  bad  extraordinary  wisdom 
and  full  appreciation  of  the  dangers. 

In  most  cases,  it  Is  for  the  jury  to  say 
whether  the  boy  contributed  to  his  Injury  by 
the  Immaturity,  Indiscretion  and  heedlessness 
belonging  to  his  age,  which  contributing  to 
his  Injury  the  employer  should  anticipate  as 
a  natural  consequence  of  unlawfully  employ- 
ing him,  or  whether  he  possessed  such  un- 
usual capacity  and  appreciation  of  danger, 
or  so  willfully  contributed  to  .his  own  injury, 
OS  to  have  done  that  which  was  not  an  an- 
ticipated consequence  of  the  unlawful  em- 
ployment 

Some  of  the  decisions  hold  that  under  no 
circumstances  can  contributory  negligence 
avail  in  a  case  like  the  one  at  hand.  But  the 
weight  of  authority  Is  the  other  way,  and  to 
our  minds,  consistent  with  legal  principles. 
The  statute  does  not  In  words  abrogate  the 
defense.  A  civil  action  does  not  get  its  force 
from  that  statute.  It' only  loolis  to  the  vio- 
lation of  the  statute  for  evidence  to  support 
the  action.  Why  shall  not  common  law  prin- 
ciples apply?  Bishop  on  Noncontract  Law,  § 
140,  and  supra;  20  Am.  &  Eng.  Enc.  Law, 
151;  Watson  on  Personal  Injuries,  {  267; 
Queen  v.  Daytoa  C!oal  &  Iron  Ck).,  95  Tenn. 
458,  32  S.  W.  460,  30  L.  R.  A.  82,  49  Am.  St 
Rep.  935;  Rolln  v.  Tobacco  Co.,  141  N.  C. 
300,  53  8,  E.  891,  7  L.  R.  A.  (N.  S.)  335; 
Sterling  v.  Union  Carbide  Co.,  142  Mich.  284, 
105  N.  W.  735;  and  other  cases. 

Thougii  the  boy  may  have  misrepresented 
his  age,  still  he  may  recover  if  he  makes  a 
case.  He  is  not  precluded  from  the  action 
because  be  has  been  a  party  to  the  unlawful 
employment  The  inhibition  is  upon  the  em- 
ployer. Again  we  say,  if  his  failure  to  ol)- 
serve  the  law  causes  injury,  he  may  be  made 
to  respond  in  damages.  Braascb  v.  Michigan 
Stove  Co.,  153  Mich.  652,  118  N.  W.  366,  20 
L.  R.  A.  (N.  S.)  500. 

The  employer  must  ascertain  the  age  of 
the  boy.  He  must  not  be  negligent  in  this 
particular.  Unless  he  actually  knows  the  age 
80  that  he  may  safely  rely  on  the  fact  before 
a  jury,  he  must  do  what  the  statute  directs — 
h$  must  secure  the  affidavit  of  the  parent  or 
guardiau.  The  statute  requires  him  to  get 
this  affidavit  "In  all  cases. of  doubt."  If 
tbere  Is  not  certainty  there  must  be  doubt 
If  he  does  not  actually  know  the  age  so  that 
he  may  safely  rely  on  the  knowledge  he  has 
obtained  in  tliat  regard,  he  is  only  uncer- 
tainly Informed  and  it  Is  a  case  of  doubt 
We  think  the  statute  virtually  says  that  the 
employer  must  clear  up  all  uncertainty  that 
exists  by  securing  the  affidavit  Only  that 
affidavit  or  absolute  proof  that  the  boy  is 
over  fourteen  years  will  protect  him.  He 
"knowingly"  violates  the  statute  when  he 
does  not  settle  all  doubt  la  advance  of  the 


employment  Representations,  appearances, 
and  good  faith  cannot  take  the  place  of  the 
affidavit  or  unfailing  proof  which  the  statute 
requires.  The  purpose  of  the  act  and  the 
very  spirit  which  It  discloses  through  its 
words,  sanction  this  construction. 

Now,  when  we  view  the  case  In  the  li^t 
of  the  principles  announced,  we  observe  the 
verdict  and  judgment  to  be  fully  Justified. 
The  pleadings  and  evidence  warrant  the  re- 
covery of  damages  for  an  Injury  caused  by 
the  act  of  the  defendant  In  unlawfully  em- 
ploying plaintiff  in  a  coal  mine.  That  Injury 
was  the  loss  of  a  leg,  for  which  the  jury 
awarded  $1,500:  Tbere  is  evidence  support- 
ing a  finding  that  the  plaintiff  was  under 
the  age  of  fourteen  years,  and  that  the  In- 
jury was  a  natural  and  probable  consequence 
of  his  unlawful  employment  The  happening 
by  which  the  injury  came  to  plaintiff  was 
one  which  the  employer  must  have  reason- 
ably anticipated  would  follow  the  employ- 
ment of  a  person  so  immature.  The  evidence 
does  not  take  the  boy  out  of  the  class  for  the 
benefit  of  which  the  statute  was  enacted.  It 
does  not  raise  his  capacity  over  that  gener- 
ally presumed.  No  affidavit  of  the  boy's  age 
was  sought  or  furnished.  It  is  plainly  shown 
that  the  defendant's  agent  even  doubted  the 
t)oy's  statement  as  to  his  age.  Defendant 
cannot,  as  It  undertakes  to  do,  rely  on  evi- 
dence of  the  boy's  misstatements  and  of  what 
its  agent  believed  from  his  appearance. 
There  is  no  error  in  the  giving  and  refusing 
of  Instructions  to  the  jury.  Those  given  pre- 
sented the  case  as  favorably  for  defendant  as 
could  properly  have  been  done.  Those  refused 
were  not  warranted  In  a  proper  view  of  the 
case.  The  judgment  in  plaintiff's  behalf  is 
founded  upon  no  error.    It  will  be  affirmed. 

BRANNON,  J.  (concurring).  This  being 
the  first  case  In  this  state  involving  this  stat- 
ute, I  am  insistent  that  it  be  given  a  con- 
struction such  as  will  answer  the  design  of 
the  Legislature.  To  employ  a  minor  In  a 
coal  mine  is  a  wrongful  act  This  statute 
was  enacted  to  save  the  lives  of  children; 
it  was  made  for  the  benefit  of  children.  The 
act  being  wrongful,  action  lies.  Can  It  be 
defeated  by  the  contributory  negligence  of 
the  child?  I  assert,  as  the  New  York  court 
asserted,  that  the  statute  shows  that  the 
Legislature  "declares  that  a  child  under  the 
age  specified  presumably  does  not  possess 
the  judgment,  discretion,  care,  and  caution 
necessary  for  engagement  In  such  a  danger- 
ous avocation,  and  is  therefore  not  as  a  mat- 
ter of  law,  chargeable  with  contributory  neg- 
ligence." Marino  v.  Lehmaler,  173  N.  Y. 
634,  66  N.  B.  673,  61  L.  R.  A.  811.  But  If 
held  capable  of  contributory  negligence.  It 
is  only  because  he  possesses  judgment,  dis- 
cretion, care,  and  caution,  whereas  the  Leg- 
islature has  declared  that  he  does  not  pos- 
sess these  capacities.  Ton  thus  make  him 
capable,  when  the  statute  saya  he  la  not 
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Tbat  constniction  opens  the  door  to  eTidence 
upon  his  capacity,  when  ttao  statute  doees 
It  by  fixing  a  certain  age  as  one  of  Incompe- 
tency. That  constrnctlon  would  greatly  de- 
prive the  statnte  ot  effect  to  protect  children. 
While  the  whole  country  is  crying  out  against 
the  employment  of  children  in  coal  mines, 
and  our  state  has  yielded  to  the  strength  of 
this  cry,  we  are  asked  to  emasculate  Its  act 
and  defeat. its  purpose.  "The  object  of  the 
statute  was  to  entirely  prevent  the  employ- 
ment of  children  under  the  age  of  14  In  the 
occupations  named,  and  it  should  be  given 
a  construction  that  will  effectuate  tbat  pur- 
pose." American  Co.  v.  Armentraut,  214  111. 
809,  73  N.  E.  706.  If  the  boy  had  not  been 
in  the  mine,  he  would  not  have  been  hurt, 
and  if  he  had  not  been  employed,  he  would 
not  have  been  in  the  mine  to  be  hurt  or  to 
be  guilty  of  contributory  negligence. 

As  will  be  seen  in  12  L.  R.  A.  (N.  S.)  461, 
the  authorities  conflict.  I  would  side  with 
those  which  go  to  save  the  lives  of  children, 
carry  out  the  evident  will  of  the  Legislature, 
and  hold  the  employer  liable  for  a  violation 
of  the  law,  and  not  let  him  escape  by  a  plea 
that  the  child  is  to  blame,  when  he  is  guilty 
of  the  first  wrong,  and  to  it  the  child's  death 
or  cripple  Is  traceable  as  first  cause. 

After  writing  the  above  I  find  the  late  case 
of  Stehle  v.  Jaeger  Co.,  225  Pa.  348,  74  Atl. 
215, 133  Am.  St.  Rep.  884,  is  a  well-considered 
one.  The  boy  was  cleaning  a  pipe  outside 
his  duty,  when  he  had  been  warned  against 
it  The  court  held:  "In  such  a  case  the 
proximate  cause  of  the  injury  was  the  em- 
ployment of  the  boy  in  violation  of  the- act. 
It  is  because  a  child  under  fourteen  years  of 
age  is  likely  to  be  imprudent  and  negligent, 
and  is  therefore  exposed  to  greater  dangers 
to  himself  and  others  as  well,  that  his  em- 
ployment in  Industrial  establishments  is  for- 
bidden. So  it  is  never  a  question  of  risk  of 
employment  or  of  contributory  negligence." 
The  court  said  tbat  it  was  not  dealing  with 
an  adult;  that  the  statute  "contemplates  a 
special  danger  to  persons  of  this  class  in  con- 
nection with  such  employment,  because  of 
the  characteristics  Incident  to  the  immaturi- 
ty of  youth — imprudence,  lack  of  Judgment, 
heedless  curiosity,  and  playfulness — and  so  It 
makes  their  employment  unlawful.  When  a 
child  has  been  employed  In  violation  of  law 
and  is  injured  in  the  place  where  be  Is  em- 
ployed, to  allow  the  employer  to  escape  lia- 
bility because  the  injury  resulted  from  the 
Imprudence  or  negligence  of  the  child,  would 
be  to  defeat  the  purpose  of  the  law  and  ren- 
der it  absolutely  futile.  It  is  because  a  child 
under  14  years  of  age  is  likely  to  be  impru- 
dent and  negligent,  and  is  therefore  exposed 
to  greater  danger  to  himself  and  others  as 
well,  that  his  employment  In  industrial  es- 
tablishments is  forbidden.  So  it  is  never 
a  question  of  risk  of  employment  or  of  cour 
tributory  negligence."    The  statute  was  made 


to  save  all  boys,  competent  or  Incompetent 
Inquiry  as  to  capacity  Is  Irrelevant  As 
Judge  Cox  said  In  Bare  ▼.  Coal  Company, 
61  W.  Va.  33,  55  S.  E.  907,  8  L.  R,  A,  (N.  S.) 
284,  123  Am.  St  Rep.  9C6,  the  statute  had.no 
bearing  on  tbat  case,  the  boy  being  over  12, 
the  age  of  competency  under  the  Code  be- 
fore the  change  to  14  by  Acts  1907,  c  78,  8 
17  (Code  Supp.  1909,  {  412).  The  principles 
of  the  Bare  Case  do  not  apply  to  this  case. 

POFPENBARGER,  J.  (concurring).  See- 
ing no  error  In  the  rulings  of  the  trial  court, 
I  concur  in  the  decision  and  In  the  substance 
of  what  is  said  in  the  opinion  of  President 
ROBINSON,  concerning  the  effect  of  viola- 
tion of  the  statute.  It  seems  to  me,  however, 
there  Is  no  warrant  In  the  statute  for  the 
restricted  view  that  It  was  Intended  merely 
to  protect  certain  classes  of  individuals  from 
personal  injury.  Unlike  a  great  many  other 
similar  statutes,  the  considerations  and  pol- 
icy which  induced  this  enactment  are  not 
stated.  Mining  is  not  declared  a  pursuit  or 
occupation,  peculiarly  dangerous  to  females 
and  children  under  14  years  of  ag&  There 
are  many  other  vocations  equally  dangerous. 
One  of  the  purposes  may  have  been  protec- 
tion against  injury  to  persons  of  immature 
Judgment  and  discretion,  but  it  seems  to  me 
that  in  view  of  our  knowledge  of  the  grounds 
upon  which  such  legislation  is  usually  de- 
manded, we  might  well  say  the  policy  of  the 
Legislature  was  rather  to  prevent  children 
and  mothers,  or  those  who  may  l)ecome  moth- 
ers, from  following  an  occupation,  which, 
on  account  of  its  peculiarities,  including  Im- 
pure air,  exclusion  from  light  and  weight  of 
the  burden  upon  the  physical  nature,  tends 
to  the  deterioration  of  the  race,  neglect  of 
care  of  infants,  and  demoralization  likely  to 
result  from  association  of  men  and  women 
under  such  conditions.  This  broad  view  of 
the  purposes  and  objects  of  the  statute  re- 
inforces and  emphasizes.  In  my  opinion,  the 
conclusion  that  the  Legislature  did  not  In- 
tend to  Impose  absolute  civil  liability  upon 
the  employer  for  violation  of  the  statute. 

I  do  not  agree  that  under  this  statute, 
employers  must  either  obtain  the  affidavits 
of  the  parents  or  guardians  of  boys  to  the 
effect  that  they  are  14  years  of  age  or  over, 
or  decide  the  question  <or  themselves  at  their 
peril.  There  is  not  a  word  in  the  statute 
which  says  no  evidence  other  than  such  affi- 
davit may  be  considered  by  the  employer. 
On  the  contrary,  its  language  imports  that 
he  may  consider  other  evidence  and  satisfy 
himself  beyond  doubt  that  the  boy  is  14 
years  of  age.  He  is  not  required  to  obtain 
such  an  affidavit  unless  he  is  in  doubt  If 
be  has  no  doubt  this  requirement  does  not 
apply.  What  is  a  doubt?  It  la  an  unsettled 
state  of  mind.  It  Is  not  the  question  upon 
which  the  mind  deliberates,  weighing  the 
evidence  pro  and  con.  There  may  be  abso- 
lute and  perfect  confidence  of  the  existence 
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of  a  fact,  Ib  which  case  there  Is  no  doubt, 
and  still  there  may  be  no  snch  fact  Doubt 
relates  to  the  mental  state  or  condition. 
Does  a  jury  have  to  know  to  an  absolute  cer- 
tainty that  a  man  has  committed  a  crime, 
before  it  can  And  blm  guilty?  There  is  no 
law  which  declares  such  a  doctrine.  All  that 
is  required  on  the  part  of  a  jury  Is  belief 
beyond  reasonable  doubt.  This  condition  of 
mind  on  the  part  of  a  Jury  may  exist  and 
the  prisoner  may  nevertheless  be  entirely  in- 
nocent.. How  does  a  doubt  arise?  There 
must  be  something  upon  which  the  mind  can 
deliberate  as  a  prerequisite  to  either  belief 
or  doubt.  Hence,  when  the  Legislature  says 
"in  all  cases  of  doubt,"  it  presupposes  con- 
sideration of  something  In  the  nature  of  evi- 
dence. Having  said  this,  It  has  set  no  limit 
upon  the  amount  of  evidence  that  may  be 
considered  nor  defined  Its  character.  Start- 
ing with  this  premise,  I  read  the  statute  as 
saying  the  employer,  after  having  considered 
all  proper  evidence,  such  as  the  appearance 
of  the  boy  and  information  from  reliable 
sources  as  to  his  age,  shall  obtain  the  affida- 
vits, If  his  mind  has  not  become  settled  to 
the  point  of  belief. 

There  is  a  further  implication  In  the  stat- 
ute. It  declares  it  an  offense  for  any  person 
knowingly  to  make  a  false  statement,  as  to 
the  age  of  any  boy  under  the  age  of  14  years, 
applying  for  work  In  any  coal  mine.  Plain- 
ly, the  Legislature  intended  to  punish  for 
false  statements  of  this  kind  all  persons  who 
have  the  right  to  make  truthful  statements 
on  the  subject.  If  it  had  Intended  to  limit 
such  statements  to  parents  and  guardians,  It 
seems  to  me  It  would  have  expressed  that  In- 
tention in  terms,  saying,  if  any  parent  or 
guardian  should  make  a  false  statement  of 
that  kind,  he  should  be  guilty  of  a  misde- 
meanor. The  language  is  broader  than  this. 
It  Includes  any  person  who  shall  make  such 
a  false  statement,  and  this  harmonizes  with 
the  preceding  portion  of  the  statute.  Implied- 
ly giving  to  employers  the  right  to  consider 
any  pertinent  facts,  circumstances,  or  state- 
ments bearing  on  the  subject  of  the  boy's 
age.  I  have  no  doubt  that,  at  common  law, 
employment  of  a  child  wholly  incapable  of 
intelligent  discernment  or  appreciation  of 
danger,  resulting  In  injury,  would  be  action- 
able negligence.  There  the  question  of  neg- 
ligence would  Involve  an  Inquiry  as  to  care 
and  prudence  in  the  act  of  employment.  On 
that  Issue,  all  relevant  evidence  would  be 
admissible.  The  Legislature  has  done  noth- 
ing more  here  than  establish  an  age  limit, 
bearing  on  the  question  of  capacity  to  com- 
prehend danger  and  avoid  it.  Intention  to 
abrogate  the  common-law  rules  by  which  the 
admissibility  and  probative  force  of  evidence 
are  determinable  does  not  flow  from  this. 
If  nothing  bad  been  said  on  the  subject  of 
evidence  or  duty,  respecting  ascertainment 
of  the  age  of  the  boy,  the  common-law  rules 
would  have  remained  unbroken;    for  stat- 


utes are  not  deemed  to  have  been  intended  to 
displace  the  common  law  beyond  the  limits 
indicated  by  the  terms  used. 

No  other  conclusion  is  possible  without 
the  application  of  a  reason  or  measure  of 
public  policy  not  declared.  If  the  statute 
had  imposed,  in  express  terms,  civil  liability 
for  known  violation  thereof,  then  unquestion- 
ably all  evidence,  tending  to  prove  careful, 
prudent  and  diligent  inquiry,  as  .to  the  age 
of  the  boy,  would  have  been  admissible.  In 
this  instance,  the  Legislature  did  not  stop 
with  a  mere  plain,  unequivocal,  unqualified 
interdiction.  It  went  beyond  that,  and,  by 
the  language  it  used,  negatived  the  implica- 
tion against  the  application  of  common-law 
principles  on  the  subject  of  employment.  By 
requiring'  affidavits  in  all  cases  of  doubt, 
.and  only  there,  it  substantially,  and  I  tliink 
plainly,  said  the  employer  should  make  dili- 
gent, careful,  and  faithful  inquiry  as  to  the 
age  of  the  boy  and  be  convinced  beyond  doubt 
that  he  is  14  years  old  or  over,  l>efore  he 
can  lawfully  employ  him;  that,  if  he  Is  re- 
lieved of  all  doubt  upon  the  subject,  by  such 
inquiry,  he  may  lawfully  employ  him;  that 
if  he  is  In  doubt  after  having  made  such 
inquiry,  he  must  obtain  the  affidavits ;  and 
that  it  should  be  for  the  Jury  to  say,  upon 
the  evidence  adduced,  whether,  as  a  reason- 
able man,  the  employer  had  or  should  have 
had  a  doubt,  under  the  circumstances,  as  in 
the  case  of  self-defense  in  criminal  law  on 
the  question  of  belief  of  danger.  Tlie  sub- 
sequent clause,  Imposbig  a  penalty  for  viola- 
tion of  the  statute,  expressly  introduces  the 
scienter  as  an  element  There  is  no  crim- 
inal liability  except  in  the  case  of  a  willful 
and  known  violation.  This  penalty  Is  not 
less  than  $10  nor  more  than  $500,  or  Impris- 
onment in  the  county  jail  not  less  than  10 
nor  more  than  90  days,  in  the  discretion  of 
the  court  This  reflects  the  intent  of  the 
Legislature  upon  the  subject  we  are  discuss- 
ing. These  two  clauses  are  in  the  same  sec- 
tion. To  my  mind,  it  is  inconceivable  that 
the  liOglslature  should  have  intended  to 
make  the  employer  act  at  his  peril  on  the 
subject  of  the  age  of  the  boy  with  respect 
to  civil  liability,  which  ordinarily  calls  for 
thousands  of  dollars  in  case  of  recovery, 
while  protecting  him  from  a  mere  fine  and 
slight  imprisonment,  to  the  extent  of  making 
liability  depend  upon  his  diligence  and  good 
faith,  respecting  the  age  of  the  boy. 

On  this  subject,  as  well  as  the  extent  of 
civU  liability  for  violation  of  the  statute,  I 
am  disinclined  to  add  anything  to  Its  terms. 
When  the  Legislature  has  signified  its  in- 
tention, by  some  statute,  to  establish  a  cer- 
tain line  of  public  policy,  courts  are  often. 
Indeed  almost  always,  called  upon  to  ex- 
tend that  policy.  In  various  ways,  so  as  to 
include  things  not  expressed  by  the  Legisla- 
ture at  all,  either  as  acu>  forbidden,  duties 
imposed,  or  measures  of  enforcement  It  is 
competent  for  the  Legislature  to  define  tha 
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extent  to  which  it  will  pursue  any  given 
line  of  public  poli<^,  and,  when  it  has  de- 
clared tliat  extent,  I  find  no  warrant  in  the 
law  for  any  addition  thereto  by  the  courts. 
It  is  likewise  competent  for  the  Legislature 
to  determine  and  prescribe  such  measures 
or  methods  as  it  sees  fit,  within  the  consti- 
tutional limitations,  for  the  enforcement  of 
its  policy,  when  it  has  been  declared;  and, 
finding  that  certain  measures  or  methods, 
and  no  others,  have  been  adopted  and  pre- 
scribed, it  seems  to  me  the  courts  ought  to 
presume  that  no  others  were  Intended.  "Ex- 
presslo  unius  est  exclusio  alterlus."  Failure 
to  apply  this  maxim,  in  such  cases,  leads  to 
a  course  of  Judicial  legislation,  which  might 
find  support  In  precedents,  but  none  In  sound 
reason  or  well-settled  law.  I  think  It  safest 
and  best,  as  well  as  more  consistent  with  law, 
to  let  the  Legislature  declare  Its  own  will 
and  purpose. 

None  of  the  rulings  of  the  trial  court 
concerning  the  duty  of  Inquiry  as  to  age, 
are  at  yariance  with  the  views  I  have  ex- 
pressed. Several  instructions,  offered  by  the 
defendant,  were  refused,  but  none  of  them 
were  in  proper  form. 

In  the  case  of  Burke  v.  Big  Sandy  C.  & 
G.  Co.  (decided  simultaneously  with  this 
one)  69  S.  E.  992,  some  instructions,  intended 
to  enforce  the  principles  I  have  stated,  were 
refused,  but  another  equivalent  in  effect  was 
given. 

WILLIAMS,  J.  (concurring).  I  concur  in 
the  affirmance  of  the  Judgment,  but  I  dis- 
sent from  so  much  of  the  majority  opinion 
as  holds  that  contributory  negligence  is  a 
permissible  defense.  To  allow  such  defense 
would  largely  defeat  the  evident  purpose  of 
the  statute,  which  Is  to  prevent  the  employ- 
ment of  all  boys  under  14  years  of  age  In 
coal  mines,  be  they  precocious  or  otherwise. 
The  Legislature  has  fixed  an  arbitrary  age 
limit,  and  has  made  no  distinction  between 
bright  boys  and 'dull  ones.  It  has,  in  effect, 
said  that  when  a  boy  under  14  years  of  age 
is  employed  to  work  in  a  coal  mine,  and  Is 
injured  therein  in  consequence  of  his  em- 
ployment, the  unlawful  employment  is  to 
be  taken  as  the  proximate  cause  of  injury. 
It  Is  as  if  the  Legislature  had  expressly  said 
that  no  boy  under  14  years  of  age  Is  capable 
of  appreciating  the  dangers  Incident  to  work- 
ing in  a  coal  mine,  and  of  guarding  against 
them,  therefore  it  shall  be  unlawful  to  em- 
ploy him  to  work  in  such  place.  The  act  is 
manifestly  intended  for  the  protection  of 
boys  under  14  years  old,  and  if  it  had  not 
been  for  the  employer's  violation  of  it  Nor- 
man would  not  have  been  in  the  mine,  and 
would  not  have  lost  his  leg.  The  law  was 
made  to  protect  the  lives  and  limbs  of  boys 
from  loss  and  injuries  that  are  liable  to  re- 
sult from  their  own  lack  of  proper  care,  as 
well  as  from  loss  and  injury  resulting  from 


sheer  accident,  or  from  the  negligence  of 
other  laborers  in  coal  mines.  Consequently, 
to  allow  contributory  negligence  to  defeat 
an  action  for  injury  received  in  a  mine  by 
a  boy  unlawfully  employed  therein,  would 
be  to  defeat  the  purpose  of  the  statute. 

I  concur  in  the  views  expressed  In  the 
note  by  Judge  BRANN'OX,  and,  in  addition 
to  the  authorities  cited  by  him,  I  cite  the 
following  which  hold  that  contributory  neg- 
ligence in  such  a  case  is  no  defense:  Mar- 
quette, etc..  Coal  Co.  v.  Dlelie,  110  IlL  App. 
684,  which  is  affirmed  in  208  111.  116,  70  N. 
E.  17;  Odin  Coal  Co.  v.  Denman,  185  111. 
413,  57  N.  E.  192,  76  Ana.  St  Rep.  45 ;  Car- 
tervlUe  Coal  Co.  v.  Abbott  181  111.  493,  55 
N.  B.  131 ;  Starnes  v.  Mfg.  Co.,  .147  N.  C. 
556,  61  S.  B.  525,  17  L.  R.  A.  (N.  S.)  602; 
Lenahan  v.  Coal  Mining  Co.,  218  Pa.  311, 
67  Atl.  642,  12  L.  E.  A,  (N.  S.)  461,  120  Am. 
St.  Bep.  885. 


(68  W.  Va.  386) 
HARMON  T.  STEELE  &  STEPHENSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  13,   1910.) 

(Byllabut  by  the  Court.) 
Appeal  and  Ebrob  (§  1002*)— Review— Con- 
flicting Evidence. 

The  verdict  of  a  jury  found  on  conflicting 
oral  evidence  alone  will  not  be  set  aside  and  a 
new  trial  awarded  the  losing  party,  unless  the 
evidence  be  so  preponderating  in  his  favor  as  to 
show  bias,  prejudice,  corruption  or  undue  in- 
fluence on  the  part  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  |§  3935-^937;  D«c.  Dig.  i 
1002.^] 

Robinson,  P.,  dissenting. 

Error  from  Circuit  Court  Cabell  County. 

Action  by  Daniel  Harmon  against  Steele 
&  Stephenson.  Judgment  for  plaintiff,  and 
defendants  bring  error.     Affirmed. 

Blackwood  &  Saunders  and  H.  C.  McWhort- 
er,  for  plaintiffs  in  error.  Lilly  &  Shrews- 
bury, for  defendant  in  error. 

MILLER,  J.  Plaintiff  sued  defendants  In 
assumpsit  the  declaration  containing  the 
common  counts  and  a  special  count,  alleging 
in  the  special  count  that  he  had  been  pre- 
vented by  the  action  of  defendants  from  com- 
pleting a  logging  contract,  and  damages  sus- 
tained thereby.  In  his  bill  of  particulars 
plaintiff  charged  defendants  as  follows:  To 
170,000  feet  of  timber  delivered  on  mill  yard 
at  $4.25,  per  thousand  feet  $722.50.  To  100,- 
0(X)  feet  of  timber,  cut,  hauled  and  ready  for 
delivery  on  skid-ways  and  mill  yard  at  $4.00 
per  thousand,  $400.00.  To  damages  for  not 
being  permitted  to  deliver  500,000  feet  of 
timber  at  $1.00  per  thousand,  being  the  profit 
under  said  contract  to  plaintiff,  $500.00.  To- 
tal $1,622.50.     Defendants  filed  a  bill  of  off- 
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sets  aggregadng  $2,460.00,  made  up  of  two 
Items  of  money  paid  of  $300.00,  and  $240.00, 
respectively;  $00.00  account  of  Sanders  Bros., 
and  sundry  other  charges  for  damages,  grow- 
ing out  of  said  logging  contract 

On  the  trial  the  parties  substantially 
agreed  upon  the  terms  of  their  contract,  the 
amount  of  logs  actually  gotten  out  by  plain- 
tiff for  defendants  under  their  contract,  and 
delivered  or  partially  delivered,  and  the 
amount  of  money  paid  him  on  account  for 
the  timber  actually  delivered.  The  real  con- 
flict In  the  evidence  related  to  whether  plain- 
tiff, at  the  time  of  the  shutting  down  of  de- 
fendants' mill,  had  agreed  thereto,  and  had 
agreed  to  release  them  from  Ilajtilllty,  and 
whether  be  had  afterwards  refusied  to  com- 
plete his  logging  contract  to  log  their  mill 
when  requested  to  do  so  by'  defendants.  Nu- 
merous witnesses  were  examined  on  both 
sides,  and  on  their  evidence  the  Jury  found 
for  plaintiff  the  sum  of  $508.54,  on  which 
verdict,  overruling  defendants'  motion  for  a 
new  trial,  the  court  below  pronounced  the 
Judgment  complained  of,  that  plaintiff  re- 
cover of  defendants  the  sum  so  found  by  the 
Jury  with  costs  according  to  law. 

We  are  asked  to  reverse  this  Judgment  and 
say  that  the  evidence,  though  conflicting, 
was  so  preponderating  in  favor  of  defend- 
ants on  all  points  as  to  entitle  them  to  a  new 
trial.  This  we  can  not  do.  We  think  it 
quite  evident  the  Jury  did  not  allow  plaintiff 
anything  by  way  of  damages  on  account  of 
shutting  down  defendants'  mill,  or  stopping 
him  from  cutting  and  delivering  the  500,000 
feet  of  timber  remaining  on  the  stump;  and 
that  the  amount  of  their  verdict  was  for 
timber  actually  delivered  at  the  mill,  and 
other  timber  cut  and  delivered  either  on  the 
skid-ways  or  on  the  so  called  "hitch  grounds," 
near  the  mill  yard,  and  for  whicb  work  con- 


cededly  plaintiff  had  never  been  paid,  de- 
fendants' claim  being  that  under  the  contract 
he  was  not  to  be  paid  until  the  timber  was 
actually  delivered  on  the  skid-ways  and  saw- 
ed, and  according  to  the  mill  measurement 
We  can  not  say  that  the  evidence  on  whicli 
the  Jury  found  their  verdict  preponderated 
in  favor  of  defendants.  Justifying  a  new  triaL 
We  must  therefore  on  rules  too  familiar  to 
be  repeated  affirm  the  Judgment  below,  and 
such  will  be  the  Judgment  here. 

ROBINSON,  P.  The  syllabus  does  not 
meet  my  approval.  It  goes  too  far  and  al- 
lows the  appellate  court  to  set  aside  a  ver- 
dict based  wholly  on  conflicting  oral  testi- 
mony of  witnesses,  given  in  the  presence  of 
the  Jury,  on  the  ground  that  the  Jury  has 
been  controlled  by  passion,  bias,  undue  in- 
fluence, and  the  like.  How  can  we  say  that 
.a  Jury  has  been  so  controlled  when  we  do 
not  know  what  credibility  they  have  given 
to  the  personal  witnesses  before  them?  They 
may  believe  one  witness  and  decline  to  be- 
lieve any  number  of  others.  That  may  look 
like  passion,  bias,  or  undue  influence  from 
the  printed  page  that  comes  to  us,  but  the 
consideration  which  the  Jury  may  have  giv- 
en to  the  credibility  of  the  witnesses  from 
the  very  presence  of  those  witnesses  may  ac- 
quit the  Jury  of  any  such  charge.  We  can- 
not Ifnow  what  was  the  consideration  of  the 
Jury  in  this  particular.  It  may  offset  all  Im- 
putations of  error  on  their  part  If  we  were 
to  hear  the  witnesses  testify  as  did  the  Jury, 
we  might  take  the  very  view  of  the  weight 
of  the  testimony  that  they  did.  The  court 
cannot  legally  invade  the  province  of  the 
Jury.  They  are  the  sole  Judges  as  to  the 
credibility  of  the  witnesses  who  personally 
testify  before  them.  Coalmer  ▼.  Barrett  61 
W.  Vo.  237,  56  S.  XL  885,  and  other  cases. 
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OHATTAHOOOHEH  BEICK  CO.  ▼.  GOINGS. 

(Suprem*  Court  of  Georgia.     Dec.  16,  1910.) 

(Syttalui  iv  (Ae  Court.) 

1.  CoHvicTS  (8  10*)— Leasino  of  Labob— Ac- 
tion BT  Convict  Against  Lessbe— Sutfi- 
ciENCT  OF  Petition. 

Under  Act  Dec.  21,  1897  (Acts  1897,  p.  76) 
f  11,  in  regard  to  the  leasing  of  convicts,  the 
prison  commission  were  given  full  control  and 
management  of  the  state  convicts,  and  power  to 
appoint  such  officers,  gnards,  and  physicians  as 
might  be  necessary.  By  virtue  of  leases  made 
by  the  prison  commission  the  physical  custody 
of  the  convicts  was  not  delivered  into  the  hands 
of  the  lessees,  but  the  labor  of  the  convicts  was 
contracted  for. 

[Ed.   Note.— For   other   cases,   see   Convicts, 
Cent.  Vie.  i  24;  Dec.  Dig.  S  10.*) 

2.  Convicts  (J  10*)— Leasing  of  I<abob— Ac- 
tion BT  Convict  Against  LiEsskh— Sdffi- 

■    ciency  of  Petition. 

Where  from  the  whole  petition  it  is  appar- 
ent that  a  person  serving  a  term  as  a  felon  was 
caused  to  work  for  another  as  a  lessee  of  con- 
victs under  Acts  1897,  p.  76,  {  11,  and  no  spe- 
cial facta  are  alleged  showing  that  he  was  not 
being  worked  under  the  control  of  a  guard  or 
warden,  mere  general  allegations  to  the  effect 
that  he  was  in  the  custody  and  control  of  the 
lessee  do  not  serve  to  change  the  legal  rela- 
tion, fixed  by  the  act  of  the  Legislature,  of  the 
convicts  toward  the  lessee  and  the  guard  or  war- 
den. 

fEH.    Note.— For  other  cases,    see   Convicts, 
Cent  Dig.  {  2i ;   Dec.  Dig.  {  10.»] 

8.  Convicts  (J  10*)— Leasing  of  Labor— Ac- 
tion BY  Convict  Against  Lessee — Suffi- 
ciency of  Petition. 

An  allegation  that  a  lessee  paid  large  sums 
of  money  to  the  deputy  warden  of  the  state,  who 
was  located  at  the  place  where  the  convicts  were 
worked,  was  not  sufficient  to  show  that  the  war- 
den ceased  to  be  the  appointee  of  the  prison 
commission,  and  became  the  agent  or  employ^ 
of  the  lessee. 

[EM.    Note.— For   other   cases,    see   Convicts, 
Cent.  Dig.  {  24;  Dec  Dig.  {  10.»] 

4.  Convicts  (J  10*)— Leasing  of  Laboe— Etf- 
FECT  of  Termination  of  Sentence. 

After  the  term  for  which  a  convict  was 
sentenced  had  expired,  there  was  no  authority 
of  law  for  continuing  to  hold  him  in  custody 
and  compelling  him  to  work  for  a  lessee.  Such 
acts  were  not  rendered  legal  because  the  physic- 
al custody  of  the  convict  was  in  a  guard  or  war- 
den appointed  by  the  prison  commission. 

[Ed.    Note.— For   other   cases,    see    Convicts, 
Cent.  Dig.  {  24 ;    Dec.  Dig.  {  10.*] 

6.  Convicts  (§  10*)— Leasing  of  Labor- Lia- 
bility OF  Lessee. 

A  lessee  of  convict  labor,  who  contracted 
for  the  services  of  a  number  of  them  in  gross, 
was  not  bound  at  his  peril  to  investigate  the 
legality  of  the  conviction  or  detention  of  each 
convict  who  was  brought  to  work  for  him  by  the 
prison  warden  or  guard.  But  if  a  convict  was 
unlawfully  detained  beyond  the  term  of  his  sen- 
tence, and  compelled  to  labor  for  the  lessee,  this 
was  a>tort;  and  if  the  lessee,  with  knowledge 
of  the  facts,  "willfii^y,  intentionally,  and  fraud- 
ulently" participated  in  the  wrongful  detention, 
he  would  be  liable,  although  the  physical  cus- 
tody of  convicts  was  in  the  warden  or  guard. 

[Ed.    Note.— For    other   cases,   see   Convicts, 
Cent.  Dig.  t  24 ;   Dec.  Dig.  {  10.*] 


6.  Pbisons  (J  15*)  —  Punishment  —  Thsm  oi 
Imprisonment— Conviction  of  Two  Fel- 
onies—Reduction OF  Term  fob  Good  Con- 
duct. 

Where  a  person  was  convicted  of  two  fel- 
onies, and  served  his  sentences  concurrently,  so 
that  be  was  entitled  to  be  released  upon  the  ter- 
mination of  the  longer  sentence,  he  could  not 
have  such  term  reduced  on  account  of  good 
conduct,  under  Pen.  Code,  g  1173,  by  calculat- 
ing an  allowance  for  good  conduct  on  each  of 
the  two  sentences  and  deducting  the  aggregate 
time  from  the  longer  sentence. 

[EM.  Note.— For  other  cases,  see  Prisons,  Dec. 
Dig.  §  15.*] 

Error  from  Superior  Court,  Pulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action   by   Timothy    Goings    against   the 
Chattahoochee  Brick  Company.    Judgment  for  . 
plaintiff,  and  defendant  brings  error.    Modi- 
fled  and  affirmed. 

Timothy  Goings  brought  suit  against  the 
Chattahoochee  Brick  Company.  The  allega- 
tions of  bis  petition  made,  In  brief,  the  fol- 
lowing case:  On  January  23,  1901,  he  was 
sentenced  to  a  term  of  three  years  Imprison- 
ment at  hard,  manual  labor.  Five  days  lat- 
er he  was  sentenced  to  a  similar  term  of  two 
years.  Each  sentence  specified  that  the  pe- 
riod was  to  be  computed  from  his  delivery 
into  custody.  His  sentences  were  therefore 
to  be  served  concurrently,  and  not  consecu- 
tively. He  was  taken  Into  custody  on  March 
16,  1901,  and  the  sentence  began  to  rim  from 
that  time^  After  working  at  'divers  places 
for  the  first  year,  he  began  his  second  year 
of  confinement  at  hard  labor  at  the  convict 
camp  of  the  Chattahoochee  Brick  Company, 
a  lessee  of  convicts.  He  remained  there  con- 
tinuously at  work  until  April  1,  1904,  when 
he  was  removed  and  delivered  to  the  county 
of  Fulton  to  be  employed  on  Its  public  high- 
way. While  In  the  service  of  the  company, 
he  sued  out  a  writ  of  habeas  corpus,  and 
service  thereof  was  perfected.  Afterwards, 
by  amendment,  Fulton  county  and  the  state 
prison  commission  were  Joined  as  parties  de- 
fendant At  the  hearing  the  brlqk  company 
did  not  appear  or  make  answer,  but  counsel 
for  the  other  defendants  conceded  that  the 
prisoner  should  be  released,  which  was  done. 
Under  section  1173  of  the  Penal  Code  of 
1895  he  was  entitled  to  a  reduction  of  his 
sentences,  on  account  of  good  conduct,  to  the 
extent  of  11^  months.  "Defendant  having 
notice  and  actual  knowledge,  In  advance,  of 
the  termination  of  his  dual  sentence,  willful- 
ly, wrongfully,  fraudulently,  and  intentional- 
ly deprived  him  of  his  liberty,  confined  him 
at  excessive  labor,  overtaxing  bis  strength 
and  endurance,"  etc.  There  were  allegations 
of  being  shackled  with  felons,  lack  of  prop- 
er clothing  and  food,  the  value  of  his  servic- 
es while  Illegally  held,  the  expense  of  coun- 
sel in  prosecuting  the  writ  of  habeas  corpus, 
etc.  General  and  special  damages  were 
sought  to  be  recovered.    An  amendment  was 
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allowed,  over  objection,  to  the  effect  that 
wherever  the  original  petition  alleged  the 
defendant's  possession,  custody,  control,  and 
authority  over  him,  it  was  by  the  defend- 
ant itself,  and  not  by  the  prison  commission 
of  Georgia ;  that  the  defendant  paid  large 
sums  of  money  to  the  deputy  warden  of  the 
state,  who  was .  located  at  its  works,  "and 
thus  the  defendant  made  said  deputy  warden 
Its  agent  and  employe,  and  not  the  employe 
of  the  state.  This  act  on  the  part  of  the 
defendant  was  illegal  and  fraudulent.  De- 
fendant, also,  through  its  said  alleged  deputy 
warden  and  through  its  other  employs,  ex- 
ercised authority  over  the  plaintiff,  taking 
and  withdrawing  him  from  the  control  of 
the  state,  all  of  which  was  Illegal." 

The  defendant  demurred  to  the  petition, 
on  the  ground  that,  taken  as  a  whole,  it 
showed  that  the  plaintiff  was  a  penitentiary 
convict;  that,  under  the  law,  the  state  had 
the  custody  of  the  person  of  the  plaintiff, 
and  only  hired  his  labor  to  the  defendant; 
that  the  state,  through  Its  oflBcers  and  agents, 
had  entire  control  of  him,  and  was  responsi- 
ble for  his  discharge,  as  well  as  his  custody ; 
thnt  there  was  no  allegation  that  the  state 
had  abrogated  its  custody  of  the  plaintiff, 
or  that  the  defendant  had  wrongfully  taken 
possession  of  him  In  such  manner  as  to  ren- 
der It  responsible  for  his  Imprisonment  be- 
yond the  term  of  his  sentence.  The  demur- 
rer was  overruled,  except  as  to  certain  spe- 
cial grounds  relating  to  particular  para- 
graphs in  the  petition.  The  defendant  ex- 
cepted, and  assigned  error  on  the  allowance 
of  the  amendment  and  the  overruling  of  the 
demurrer. 

Wlmblsh  &  Ellis,  Edgar  Watklns,  and 
W.  Carroll  Latimer,  for  plaintiff  In  error. 
H.  H.  Walker  and  Burton  Smith,  for  defend- 
ant In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Two  leading  questions  are  involved: 
(1)  Was  the  plaintiff  unlawfully  restrained 
of  his  liberty  and  compelled  to  work  at  the 
brickyard  and  "convict  camp"  of  the  defend- 
ant? (2)  If  so,  waS'  the  defendant  liable 
therefor?  Under  the  act  of  March  3,  1874 
(Acts  1874,  p.  2G),  and  the  act  of  February 
25,  1876  (Acts  1876,  p.  40),  the  state  con- 
victs were  leased  or  farmed  out  The  per- 
sons to  whom  the  hiring  of  the  convicts  was 
made  were  termed  "lessees."  The  possession 
and  the  custody  of  the  convicts  were  in  the 
lessees;  certain  power  of  regulation,  super- 
vision, and  control  being  reserved  by  the 
state.  The  lessees  appointed  and  paid  the 
guards.  The  only  restriction  in  their  selec- 
tion appears  to  have  been  that  the  lessees 
should  not  use  as  guards  any  of  the  con- 
victs, or  place  any  of  them  In  positions  of 
trust  and  control  over  other  convicts.  Pen. 
Code  1895,  i  1160.  By  the  sixth  section  of 
the  act  of  1874,  it  was  expressly  declared 
that  it  should  be  the  duty  of  all  lessees,  and 
all  persons  having  charge  or  control  of  any 


convicts,  to  discharge  a  convict  Immediately 
upon  the  expiration  of  the  term  for  which 
he  or  she  might  have  been  convicted  and 
sentenced,  and  it  was  made  a  misdemeanor 
to  willfully  violate  the  provisions  of  that 
section.  Under  this  system  of  leasing  'or 
hiring,  cases  arose  in  which  convicts  were 
injured  by  the  fault  of  the  lessees,  or  of 
the  guards  appointed  and  paid  by  them,  and 
in  some  of  them  the  lessees  were  held  lia- 
ble. Dade  Coal  Co.  v.  Haslett,  83  Ga.  549, 
10  S.  E.  435;  Chattahoochee  Brick  Co.  v. 
Braswell,  92  Ga.  631,  18  S.  E.  1015 ;  Boswell 
V.  Barnhart,  96  Ga.  521,  23  S.  E.  414.  In 
1897,  when  the  leases  then  In  force  were 
nearing  expiration,  another  act  was  passed 
on  the  subject  of  the  penitentiary  system, 
including  the  keeping  and  hiring  of  convicts 
for  terms  not  longer  than  five  years.  Acts 
1897,  p.  71.  This  has  been  amended  (Acts 
1903,  p.  66),  and  still  later  the  leasing  sys- 
tem has  been  abolished  (Acts  1908,  p.  1119) ; 
but  the  case  before  us  is  not  affected  by 
the  last-mentioned  acts,  the  matter  involved 
having  taken  place  before  their  passage. 

Under  the  new  system  lnau£rarated  by  the 
act  of  1897,  the  prison  commission  was  cre- 
ated, which  "shall  have  complete  manage- 
ment and  control  of  the  state  convicts,  shall 
regulate  the  hours  of  their  labor,  the  man- 
ner and  extent  of  their  punishment,  the  va- 
riety, quality,  and  quantity  of  their  food, 
the  kind  and  character  of  their  clothing,  and 
shall  make  such  other  rules  and  regulations 
as  will  Insure  their  safe-keeping  and  proper 
care,  and  to  appoint  such  officers,  guards  and 
physicians  as  may  be  necessary:  Provided 
that  the  guards  so  appointed  shall  not  re- 
ceive a  gi-eater  sum  than  $25  each  per 
month."  With  certain  exceptions,  the  com- 
mission was  directed  to  advertise  for  bids 
for  the  hire  of  the  convicts,  and  to  award 
them  to  the  bidder  or  bidders  "who  offer  the 
highest  and  best  price  for  the  labor,"  but 
with  discretionary  powers  in  the  commission 
as  to  rejecting  bids  and  making  other  con- 
tracts.' The  state  was  to  furnish  all  guards 
and  physicians,  the  hirer  to  furnish  trans- 
portation, maintenance,  medicine,  clothing, 
and  all  other  necessaries,  "and  pay  quarter- 
ly for  the  annual  labor  of  the  convicts  at  an 
agreed  price  per  annum  per  capita."  In  the 
contracts  of  hiring  no  bids  for  less  than  50 
nor  more  than  500  convicts  were  to  be  receiv- 
ed. Construing  the  act  as  a  whole,  by  the 
leases  made  under  It  the  state  did  not  deliv- 
er the  physical  custody  of  the  convicts  into 
the  hands  of  the  lessees,  but  their  labor  was 
contracted  for,  and  the  wardens,  guards,  etc.. 
bad,  in  contemplation  of  law,  charge  of  the 
convicts  employed  in  the  work  of  the  les- 
sees. Mason  v.,  Hamby  &  boomer,  6  Ga.  App. 
131,  64  S.  E.  669;  Hamby  v.  Georgia  Iron 
&  Coal  Co.,  127  Ga.  792,  797,  66  S.  E.  1083. 
So  long  as  a  person  was  legally  a  convict,  he 
couJd  not'  lawfully  be  delivered  Into  the 
physical  custody  of  a  private  individual  or 
corporation,  so  as  to  release  or  desUuy  the 
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custody  of  the  guards  or  warden  appointed 
by  the  prison  commission. 

While  the  petition  of  the  plaintiff  does 
not  In  terms  say  that  the  defendant  was  a 
lessee  or  hirer  of  convict  labor  nnder  the  act 
of  1887,  and  that  the  plalntUf  was  placed  at 
work  for  the  defendant  as  such.  It  Is  clearly 
to  be  derived  from  the  allegations  of  the  pe- 
tition that  this  was  the  fact  The  conviction 
of  the  plaintiff,  his  sentences  to  imprison- 
ment and  hard  labor,  and  the  fact  that  he 
was  working  them  oat  concurrently  were 
set  forth.  The  place  where  he  was  at  work 
was  designated  as  "defendant's  plant  and 
convict  camp,"  and  In  one  place  refer- 
ence was  made  to  the  "state's  penal  serv- 
ice." He  claimed  a  reduction  of  the.  time 
for  which  he  had  been  sentenced,  on  account 
of  good  conduct  There  was  no  allegation 
that  his  custody  had  been  taken  from  the 
warden  or  guard  appointed  by  the  prison 
commission,  or  that  he  was  worked  differ- 
ently from  any  other  convict  at  the  place 
where  he  was  confined.  Mere  general  alle- 
gations, therefore,  that  the  plaintiff  was  In 
the  custody,  possession,  and  control  of  the 
defendant  during  the  term  of  his  sentence  do 
not  suffice  to  change  the  fact  that,  under 
the  act  of  1897,  the'  physical  custody  which 
guards  and  wardens  appointed  by  the  prison 
commission  have  of  convicts  Is  not  of  Itself 
to  be  treated  as  In  law  the  possession  of 
mtix  convicts  by  the  lessee.  If  there  were 
any  facts  or  circumstances  which  would 
show  that  in  a  particular  case  a  convict  was 
not  in  the  custody  of  such  guards  or  ward- 
ens, they  should  be  alleged. 

The  allegation  In  the  amendment  that  the 
defendant  paid  large  sums  of  money  to  the 
deputy  warden  of  the  state  who  was  located 
at  Its  works,  and  thus  the  defendant  made 
said  deputy  warden  Its  agent  and  employ^, 
and  not  the  employe  of  the  state,  was  not 
sufficient  to  show  that  such  was  the  legal 
result  of  the  paymenta  The  law  provided 
for  the  appointment  of  guards  by  the  state 
through  Its  prison  commission.  Payments  of 
money  by  the  lessees  to  a  warden  might  have 
been  Improper,'  and  nnder  certain  circum- 
stances might  have  amounted  to  bribery  or 
corruption.  But  the  mere  allegation  that 
the  lessee  paid  sums  of  money  to  the  warden 
does  not  suffice  to  show  that  there  was  any 
corruption  or  bribery  In  connection  with  the 
plaintiff,  or  that  It  had  anything  to  do  with 
his  being  held  beyond  the  term  of  his  convic- 
tion. Nor  did  the  statement  In  the  amend- 
ment :that  the  defendant,  through  the  ward- 
en "and  through  Its  other  employe,  exer- 
cised authority  over  the  plaintiff,  taking  and 
withdrawing  him  from  the  control  of  the 
state,"  allege  any  fact  to  show  that,  during 
the  term  for  which  he  was  sentenced,  the 
plaintiff  was  in  any  situation  different  from 
that  of  other  convicts  whose  labor  was  hired 
to  a  lessee  under  the  act  of  1887.  We  con- 
clude that  the  petition  practically  showed 
that  the  plaintiff  was   In   the  custody   of 


guards  or  wardens  appointed  by  the  prison 
commission,  or  at  least  that  he  was  serving 
a  sentence  at  a  convict  camp,  and  did  not 
negative  the  fact  that  there  were  guards  and 
wardens  duly  appointed  as  by  law  provided, 
and  that  they  had  the  custody  of  Uie  plain- 
tiff. 

While  this  Is  true,  when  the  time  for 
which  a  convict  has  been  sentenced  has  ex- 
pired, he  is  in  law  no  longer  a  convict  and 
cannot  be  lawfully  held  as  such.  The  offi- 
cers of  the  state  are  the  proper  persons  to 
have  the  custody  of  convicts;  but  the  reten- 
tion In  custody  of  a  person  who  has  been  con- 
victed, after  the  term  fixed  In  his  sentence 
has  expired,  is  not  lawful.  The  mere  fact 
that  an  officer  of  the  state  has  the  physical 
custody  of  him  does  not  make  that  custody 
legal.  We  are  not  discussing  the  question  as 
to  who  may  be  at  fault,  or  the  question  of 
legal  liability  on  the  part  of  any  officer  of 
the  state.  But  a  person  whose  sentence  has 
expired,  and  against  whom  there  is  no  oth- 
er outstanding  sentence  or  warrant  is  en- 
titled to  his  freedom,  and  to  deprive  him  of  it 
is  illegal.  Without  referring  for  the  present 
to  the  claim  of  a  time  allowance  for  good 
conduct  the  petition  alleged  that  the  plain- 
tiff was  sentenced  for  terms  of  two  and 
three  years,  respectively,  running  concurrent- 
ly; that  they  began  on  March  16,  1901,  and 
the  longest  would  therefore  expire  three 
years  thereafter;  and  that  he  was  kept  in 
custody  and  at  work  for  the  defendant  until 
April  1,  1904.  Taking  this  as  true,  which 
must  be  done  on  demurrer,  he  was  held  at 
hard  labor  for  more  than  three  years,  and 
after  that  time  was  compelled  to  work  for 
the  defendant  It  was  said  In  Fortson  v. 
Elbert  County,  117  Ga.  149,  43  S.  E.  482, 
that  if  a  defendant  Is  found  guilty  of  more 
than  one  offense,  and  the  imprisonment  un- 
der one  sentence  Is  to  commence  on  the  ex- 
piration of  the  other,  the  sentence  must  so 
state;  else  the  two  punishments  will  be  ex- 
ecuted concurrently,  and  the  defendant  will 
be  entitled  to  bis  discharge  on  the  expiration 
of  the  longer  term.  In  Hightower  v.  Hollls, 
121  Ga.  158,  48  S.  E.  969,  It  was  said  that 
this  principle  had  no  application  In  a  case 
where  the  sentences  were  imposed  by  differ- 
ent courts. 

In  the  case  now  before  us  the  petition  did 
not  distinctly  allege  that  the.  sentences  were 
Imposed  by  the  same  court,  but  no  point  was 
made  on  that  ground;  and  it  was  alleged 
that  the  plaintiff  was  discharged  from 
custody  by  vreit  of  habeas  corpus.  It  was 
also  alleged  that  the  defendant  had  notice 
and  actual  knowledge  of  the  termination  of 
the  plaintiffs  sentence,  but  "willfully,  wrong- 
fully, fraudulently,  and  Intentionally"  de- 
prived him  of  his  liberty,  and  confined  him 
at  excessive  labor  thereafter.  If  the  de- 
tention of  the  plaintiff  beyond  the  term  of 
his  sentence  was  an  illegal  deprivation  of 
his  liberty,  and  he  was  compelled  to  work 
for  the   defoidant,   and   the   latter,   know- 
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Ing  tbat  his  sentence  had  terminated  and 
that  his  detention  was  Illegal,  continued  to 
furnish  maintenance,  to  receive  the  beneSt 
of  such  wrong,  to  have  the  plaintiff  unlaw- 
fully compelled  to  work  for  it,  and  to  take 
part  therein,  it  was  a  participant  In  the 
wrong  done  and  was  a  Joint  tort-feasor  with 
the  principal  wrongdoer.  "In  all  cases  he 
who  maliciously  procures  an  Injury  to  be 
done  to  another,  whether  It  be  an  actionable 
wrong  or  a  breach  of  contract,  is  a  Joint 
wrongdoer,  and  may  be  sued  either  alone  or 
Jointly  with  the  actor."  Civ.  Code  1895,  K 
S873,  3853.  "One  who  aids,  abets,  or  la- 
cites,  or  encourages  or  directs,  by  conduct 
or  words,  in  the  perpetration  of  a  trespass. 
Is  liable  equally  with  actual  trespassers." 
28  Am.  &  Eng.  Ene.  Law  (2d  Ed.)  566,  567. 
In  2  Add.  Torts  (Wood's  Ed.)  I  1321,  It  is 
Bald:  "Whoever  willfully  assists  in  the  do- 
ing of  an  unlawful  act  becomes  answerable 
for  all  the  consequences  of  such  act" 

The  mere  fact  that  the  act  may  be  com- 
mitted under  the  order  of  an  executive  offi- 
cer does  not  make  such  act  lawful,  or  pre- 
vent the  parties  who  knowingly  participate 
In  the  tort  from  being  liable.  In  McDougald 
y.  Dougherty,  12  Oa.  613,  It  was  held  that 
"a  levy  of  an  execution  against  A.  upon 
property  In  the  possession  of  B.  is  a  tres- 
pass; and  the  plaintiff  in  execution,  the  at- 
torney for  the  plaintiff  in  execution  who  or- 
ders the  levy,  and  the  ofScer  who  makes  it 
are  all  liable  as  trespassers,  unless  they  Jus- 
tify by  showing  that  the  property  belonged 
to  the  defendant  in  execution."  In  Bodega 
v.  Perkerson,  60  Ga.  516,  a  sheriff  levied 
an  attachment  on  goods  in  the  hands  of  a 
common  carrier.  One  datming  to  be  the 
true  owner,  and  who  was  not  the  defendant 
in  attachment,  demanded  them  of  the  sheriff. 
He  declined  to  deliver  possession  unless  a 
claim  was  filed.  The  owner  refused  to  do 
this,  and  brought  suit  against  the  sheriff. 
It  was  held  that  this  could  be  done.  In 
Raleigh  v.  Goschen,  L.  R.  1  Ch.  73,  77.  Romer, 
J.,  said:  "It  appears  to  me,  if  any  person 
commits  a  trespass  (I  use  the  word  advised- 
ly, as  meaning  a  wrongful  act  or  one  not 
Justifiable),  be  cannot  escape  liability  for 
the  offense,  be  cannot  prevent  himself  being 
sued,  merely  because  be  acted  in  obedience 
to  the  orders  of  the  executive  government,  or 
of  any  officer  o?  state."  See,  also,  Mitchell  v. 
Harmony,  13  How.  115,  14  L.  Ed.  75;  Mar- 
shall V.  Egglestou,  82  HI.  App.  52;  Hazen  v. 
Wight,  87  Me.  233,  32  Atl.  887;  Palmour  v. 
Shenkel,  50  Mo.  App.  571;  Brown  v.  How- 
ard, 14  Johns.  (N.  Y.)  119;  Duckett  v.  State, 
93  Ga.  415,  21  S.  B.  73 ;  1  Add.  Torts  (Wood's 
Ed.)  i  422,  and  note;  Clark  &  Llndsell  on 
Torts,  63.  "While  the  word  'trespass'  gen- 
erally Involves  the  Idea  of  force,  yet  In  Its 
broadest  sense  it  comprehends  any  misfeas- 
ance, transgression,  or  offense  which  dam- 
ages another's  person,  health,  reputation,  or 
property,"  and  In  that  sense  it  Is  employed 
in  the  dause  of  the  Constitution  of  this  state 


In  reference  to  Jurisdiction  of  suits  against 
"Joint  trespassers."  Cox  v.  Strit&land,  120 
Ga.  106,  47  S.  E.  912. 

In  the  case  before  us  it  was  alleged  that 
the  plaintiff  was  wrongfully  restrained  of 
his  liberty  and  compelled  to  work  for  the 
defendant  when  he  was  no  longer  In  law  a 
convict;  that  his  detention  was  adjudged 
to  be  unlawful,  and  he  was  discharged  on 
writ  of  habeas  corpus;  and  that  defendant, 
knowing  of  the  wrong,  willfully  and  inten- 
tionally participated  In  It  and  received  a  ben- 
efit from  It.  Our  Civil  Code  (section  307(3) 
declares  that  for  "every  injury  done  by  an- 
other to  person  or  proper^  the  law  gives 
a  right  to  recovery,  and  a  remedy  to  en- 
force It"  And  again  section  4929  declares 
that  "for  every  right  there  shall  be  a  reme- 
dy, and  every  court  having  Jurisdiction  of 
the  one  may,  if  necessary,  frame  the  other." 
These  declarations  would-  sound  as  hollow 
mockeries  If  a  person,  however  bumble  or 
even  debased,  could  be  unlawfully  held  In 
prison  and  compelled  to  work  for  another, 
who,  with  full  knowledge  of  -  the  wrong, 
should  willfully  take  part  in  and  benefit  by 
it;  but  the  wronged  person  should  have  no 
remedy.  The  state  cannot  be  sued,  but  the 
state  commands  no  unlawful  imprisonment 
The  Individual  wrongdoer  may  be  held  lia- 
ble. Circumstances  may  aggravate  or  ameli- 
orate the  act  What  the  facts  may  appear 
to  be  on  the  trial  Is  not  the  question.  This 
petition  is  not  subject  to  general  demurrer. 

We  do  not  hold  that  every  lessee  of  con- 
vict labor  was  bound  to  investigate  the  legal- 
ity of  the  conviction  or  the  detention  of  per- 
sons put  at  work  for  him  under  his  contract 
He  might  fairly  have  assumed,  until  the  con- 
trary appeared,  that  the  state's  officers  were 
acting  according  to  law,  and  were  only  caus- 
ing persons  to  labor  who  were  subject  thereto. 
But  if  he  knew  that  such  was  not  the  fact, 
and  that  a  person  who  was  not  a  convict  was 
being  unlawfully  compelled  to  labor  for  him 
as  such,  willfully  participated  In  the  wrong, 
and  continued  to  utilize  such  labor  without 
objection,  he  could  not  claim  to  be  an  inno- 
cent party  In  the  transaction.  To  Illustrate 
by  an  extreme  case:  Suppose  that  a  guard 
had  seized  some  person  passing  along  the 
road,  who  had  never  been  convicted  at  all, 
and  had  put  him  to  work  as  a  convict  and 
that  the  defendant,  with  full  knowledge  of 
this  fact,  had  willfully  continued  to  receive 
such  unlawfully  compelled  service,  for  hla 
own  benefit ;  surely  he  conld  not  escape  lia- 
bility on  the  ground  that  the  guard  had  been 
appointed  by  the  prison  commission.  The 
real  question  is:  Was  there  unlawful  depri- 
vation of  the  plalntlfTs  liberty  and  an  Il- 
legal compelling  of  him  to  work  for  the  de- 
fendant and  did  the  defendant  become  a 
participant  in  such  wrong?  The  allegations 
of  the  petition  were  sufficient,  as  to  these  two 
points,  to  withstand  a  general  demurrer. 
While  there  was  also  a  special  demurrer  as 
to  certain  allegations,  it  waa  not  urged  be- 


Digitized  byLjOOQlC 


Ga.) 


CHATTAHOOCHEE  BEICK  CO.  t.  GOlNGa 


fore  UB,  or  referred  to  In  the  brief  of  coun- 
sel. 

Anthorlties  from  other  states  furnish  but 
little  aid  in  this  connection,  owing  to  the  dif- 
ference In  the  acts  of  different  Legislatures 
respecting  the  control  of  convicts.  Only  a 
few  wlU  be  mentioned.  In  Baltimore  Boot 
&  Shoe  Mfg.  Co.  V.  Jamar,  93  Md.  404,  49 
Atl.  847,  86  Am.  St  Rep.  428,  a  convict  sued 
a  contractor  for  damages  on  account  of  an 
injury  resulting  from  the  falling  of  an  ele- 
vator. The  relation  existing  between  the 
contractor  and  the  convict,  In  some  respects 
analogous  to  that  of  master  and  servant,  and 
In  others  differing  therefrom,  and  the  cor- 
responding duties  arising,  were  discussed. 
In  St.  Louis,  etc.,  Ry.  Co.  v.  Boyle,  83  Ark. 
802,  103  8.  W.  744,  12  L.  R.  A.  (N.  S.)  317, 
the  question  was  whether  the  relation  of 
master  and  servant  existed  between  a  hirer 
of  convict  labor  from  the  state,  where  the 
latter  retained  control  of  the  convicts,  so  as 
to  render  the  former  liable  for  the  tortious 
acts  of  one  of  the  convicts  as  his  servant 
The  court  held  that  such  liability  did  not 
exist,  and  that  although  the  tortious  act 
was  committed  on  Sunday,  when  the  convict 
was  allowed  pay  for  hla  labor,  this  did  not 
render  the  hirer  liable,  where  the  state  re- 
tained the  right  to  control  the  acts  of  the 
convict  In  Thompson  v.  Bronk,  126  Mich. 
455,  85  N.  W.  1084,  under  a  contract  between 
the  warden  of  the  state  prison  and  an  indi- 
vidual, the  warden  was  to  furnish  to  the  con- 
tractor the  labor  of  300  convicts  at  a  stated 
price  per  day ;  and  while  a  convict  the  plain- 
tiff was  required  by  the  warden  to  work  for 
the  contractor,  who  paid  the  state  the  con- 
tract price.  After  the  plaintiff's  discharge 
from  prison,  he  sued  the  contractor  and  his 
partner,  the  action  sounding  In  contract,  and 
containing  "the  labor  and  quantum  meruit 
counts,"  as  stated  In  the  opinion.  It  was 
held  that  the  plaintiff  was  not  entitled  to 
recover,  because  he  had  no  contract  rela- 
tions, express  or  implied,  with  the  defend- 
ants. In  Patterson  v.  Crawford,  12  Ind.  241, 
a  person  was  convicted  and  sentenced  by  a 
court  which  bad  no  Jurisdiction,  and  was 
confined  In  the  state  prison  at  bard  labor, 
until  released  by  writ  of  habeas  corpus. 
While  there  he  was  compelled  by  the  ward- 
en to  work  for  a  certain  person.  After  his 
release  an  assignee  from  blm  brought  suit 
against  the  lessee  to  recover  the  value  of  bis 
work,  upon  an  Implied  contract  The  court 
held  that  a  recovery  could  be  had.  In  Greer 
v.  Critz.  53  Ark.  247,  13  S.  W.  764,  a  contract 
was  made  by  a  county  Judge,  In  vacation,  for 
the  hire  of  a  convict,  while  the  act  of  the 
Legislature  gave  such  power  to  the  county 
court  only.     It  was  hdd  that  the  contract 


was  void,  and  that  the  convict  could  recover 
of  the  hirer  the  value  of  his  services.  While 
there  is  a  difference  in  the  views  of  the 
courts  as  to  whether  an  action  could  be  based 
on  an  Implied  contract  under  such  circum- 
stances, none  of  them  which  have  come  to 
our  attention  hold  that  a  person  who  is  un- 
lawfully restrained  of  his  liberty  is  entirely 
without  remedy,  or  that  if  a  contractor, 
knowing  of  the  illegality  of  the  detention 
and  enforced  labor,  participates  in  the  wrong 
done  and  receives  a  benefit  from  It  he  is 
free  from  liability. 

This  disposes  of  the  question  of  dismissing 
the  case ;  but,  as  It  will  be  returned  for  fur- 
ther proceedings,  we  refer  briefly  to  the  con- 
tention In  regard  to  the  allowance  of  time 
for  good  conduct  The  shortening  of  a  sen- 
tence because  of  good  behavior  Is  a  benefit 
conferred  by  the  state,  and  entirely  depend- 
ent upon  the  statute.  Pen.  Code,  §  1173,  pro- 
vides that :  "The  superintendent  of  each  pen- 
itentiary camp  shall  keep  a  correct  register 
to  be  termed  'the  good  conduct  account,'  in 
which  he  shall  faithfully  record  the  conduct 
of  each  convict  under  his  charge,"  and  shall 
In  his  official  report  include  a  statement  of 
such  conduct  "and  each  convict  who  shall 
demean  himself  uprightly  and  well  shall 
have  deducted  from  the  time  for  which  he 
may  have  been  sentenced,  two  months  of  the 
first  year,  three  months  for  each  subsequent 
year,  until  the  tenth  year,  •  •  »  and 
such  record  shall  be  evidence  for  or  against 
the  convict  In  any  of  the  courts  of  this 
state."  This  record  was  made  the  official 
means  of  determining  whether  or  not  there 
should  be  a  reduction  of  the  sentence.  It 
was  never  contemplated  that  the  length  of 
the  sentence  and  the  time  of  its  expiration 
should  be  determined  by  conflicting  parol  tes- 
timony and  the  opinions  of  witnesses.  The 
contention  of  the  plaintiff  seems  to  be  that 
because  he  was  serving  two  sentences  con- 
currently, and  would  therefore  be  entitled  to 
his  liberty  upon  the  expiration  of  the  longer 
of  the  two,  he  should  have  such  longer  term 
reduced  by  calculating  good  behavior  under 
both  terms;  in  other  words,  that  he  should 
have  his  term  of  imprisonment  limited  by 
the  longer  sentence  only,  but  should  have  it 
reduced  on  the  basis  of  both  sentences. 
Such  is  not  the  law. 

It  follows  from  what  has  been  said  that 
the  court  correctly  overruled  the  general  de- 
murrer to  the  plaintiff's  petition,  but  erred 
in  overruling  the  objections  to  the  amend- 
ment and  allowing  it  Direction  Is  given 
that  the  judgment  be  modified  accordingly. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 
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LOUISVIIiLB  A  N.  R.  CO.  t.  BRADFORD. 
(Supreme  Court  of  Georgia.    Dec.  15,  1910.) 

(Syttabttt  by  the  Court.) 

1.  Dauages  (S  148*)— Appbai.  and  Ebbob  (S 
1040*) — Habicless  Ebbob — Ovebbtjlino  of 
Deutjbbeb— INJUBT  TO  Skevani^Action— 
SuiTiciENOT  OF  Petition. 

In  a  suit  against  a  railroad  compan]r  for 
damages,  a  general  allegation  that  the  plaintiff 
"was  put  to  a  reasonable  expense  of  $loO  for 
necessary  medical  attention  and  nursing"  was 
subject  to  special  demurrer.  Louisville  &  Nash- 
ville R.  Co.  V.  Barnwell,  181  Ga.  791(4),  63 
S.  a  501. 

(a)  If  there  were  no  other  error,  the  over- 
ruling of  a  si>ecial  demurrer  to  such  an  allega- 
tion would  not  require  a  reversal  of  a  judgment 
of  recovery  by  the  plaintiff,  where  no  evidence 
was  introduced  in  support  of  such  allegation, 
and  where  the  charge  of  the  court  did  not  sub- 
mit any  such  element  of  damages  to  the  jury, 
and  it  is  apparent  that  no  barm  could  have  re- 
sulted to  the  defendant  from  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent. 
Dig.  i  412;  Dec.  Dig.  i  148;*  Appeal  and  E^r- 
ror,  Cent  Dig.  S$  4098,  4105;  Dec.  Dig.  i 
1040.  •] 

2.  SXTFFICIENCT  OF  EVIDEKCB. 

While  the  evidence  on  the  subject  of  wheth- 
er the  injury  to  the  plaintiff  was  permanent  in 
character  was  conflicting,  there  was  enough  to 
authorize  the  admission  in  evidence  of  the  mor- 
tality and  annuity  tables,  and  the  giving  of  a 
charge  in  regard  to  them. 
8.  Masteb  and  Sebvant  (H  228,  265»)— In- 

jUBiEa  to  Sebvant— Acts  of  Fellow  Sebv- 

ANTs— Right  of  Recovebt. 

In  an  action  by  an  employ^  of  a  railroad 
company  to  recover  against  the  company  on  ac- 
count of  injury  occurring  in  1906,  and  alleged 
to  liave  been  caused  by  negligence  of  a  coem- 
ploy€,  it  was  error  to  charge  as  follows:  "If 
the  plaintiff  shows  to  your  satisfaction  that  he 
was  injured  by  the  negligence  of  a  fellow  serv- 
ant, then  the  burden  of  proof  would  be  shifted 
to  the  defendant,  and  the  facts  alleged  would 
be  presumed  to  be  true  until  disproved  by  testi- 
mony satisfactory  to  you.  So,  if  a  plaintiff 
shows  he  was  without  fault,  the  presumption 
would  be  that  the  allegations  of  fact  were  true, 
and  it  becomes  your  duty  to  decide  as  to  the 
negligence." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  670,  671,  893 ;  Dec  Dig. 
if  228^  265.*] 

4.  Appeal  and  Ebbob  (5  1064*)  —  Instbuo- 
TiONs— Habmless  Ebbob. 

That  the  court,  in  introducing  a  charge 
on  the  subject  of  permanent  injuries,  used  the 
expression,  "There  is  some  evidence  and  plead- 
ings in  regard  to  permanent  injury,"  was  not 
such  an  expression  of  opinion  as  requires  the 
grant  of  a  new  trial. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4222;    Dec.  Dig.  f  1064.*] 

5.  Release  (8  1*)— Nature  of  Instbttment. 

Where,  in  a  suit  by  an  employe  against  a 
railroad  company  to  recover  for  a  personal  in- 
jury, a  paper  was  introduced  in  evidence,  ap- 
parently made  out  on  a  prepared  form,  whidi 
stated  that  the  injury  to  the  employe  was  not 
due  to  any  negligence  or  carelessness  on  the 
part  of  any  coemploye  or  foreman,  but  that  the 
accident  was  one  of  the  ordinary  risks  of  the 
service,  and  that  the  railroad  company  and  its 
officers,  agents,  and  employes  were  in  no  wise 
to  blame,  and  which  recited  the  manner  in 
which  the  injury  occurred,  and  was  signed  by 
the  plaintiff,  there  was  no  error  in  instructing 


the  jury  that  such  paper  was  not  a  release  or 
discharge  of  the  -company  from  liability,  but 
was  simply  an  admission  upon  the  part  of  the 
plaintiff;  nor  in  adding  that,  under  the  law. 
admissions  are  scanned  with  care,  and  that  the 
jury  could  consider  such  admission  in  the  light 
of  all  the  facts  and  circumstances  connected 
with  the  transaction,  as  shown  by  the  evidence. 
[EA.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  f  6;   Dec.  Dig.  {  1.*] 

6.  Tbial  ($  235*)— Instbtjctions. 

After  charging  as  indicated  in  the  preced- 
ing beadnote,  it  was  error  to  add,  in  rei^ard  to 
such  admission,  that  "it  simply  goes  to  his  cred- 
it" Such  an  admission  of  a  party  is  not  limit- 
ed to  the  mere  purpose  of  discrediting  his  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  546;    Dec  Dig.  i  235?] 

7.  Grounds  of  Motion  fob  New  Tbial  Ir- 
buffioient. 

The  other  grounds  of  the  motion  for  a  new 
trial  appearing  in  the  record  are  not  such  as 
to  require  a  reversal  for  any  reason  assigned 
by  the  plaintiff  in  error. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;   T.  W.  Skelly,  Judge  pro  hac 

Action  by'X  C.  Bradford  against  the  Louis- 
TiUe  &  Nashville  Ballroad  Company.  Judg- 
ment for  plaintiff  and  defendant  brings  er- 
ror.   Reversed. 

Tye,  Peeples  &  Jordan,  D.  W.  Blair,  and  O. 
N.  Starr,  for  plaintiff  in  error.  Lipscomb, 
Wmingham  &  Wright  and  J.  M.  Lang,  for 
defendant  in  error. 


LUMPKIN,  J.  Bradford  sued  the  Louis- 
ville &  Nashville  Railroad  Company,  of  whicli 
he  was  an  employe,  for  a  i>ersonal  Injury  al- 
leged to  have  arisen  from  the  negligence  of  a 
coemploy&  He  obtained  a  verdict.  The  de- 
fendant moved  for  a  new  trial.  The  motion 
was  overruled,  and  the  defendant  excepted. 

The  cause  of  action  arose  in  March,  1906; 
and  the  case  Is  therefore  unaffected  by  the 
act  of  August  16,  1909  (Acts  1909,  p.  ICO). 
Under  section  2328  of  the  CivU  Code  of  1895. 
If  the  injured  person  is  himself  an  employe 
of  the  railroad  company,  and  the  damage  was 
caused  by  another  employe,  and  without  fault 
or  negligence  on  the  part  of  the  person  in- 
jured, his  employment  by  the  company  shall 
be  no  bar  to  a  recovery.  Here  two  things 
were  necessary,  in  case  of  a  railroad  em- 
ploye, to  relieve  him  from  the  general  rule  of 
nonliability  of  the  master  for  negligence  of 
a  fellow  servant:  First,  that  the  damage 
was  caused  by  another  employe;  and,  second, 
that  the  injured  person  was  without  fault  or 
negligence  contributing  in  any  material  de- 
gree to  the  injury.  It  has  been  held  that,  up- 
on proof  of  negligence  on  the  part  of  anoth- 
er employe  causing  the  injury,  a  presump- 
tion of  freedom  from  fault  or  negligence  on 
the  part  of  the  person  injured  would  arise, 
or  that,  upon  proof  of  the  injury  and  free- 
dom from  fault  or  negligence  on  his  part,  a 
presumption  of  negligence  on  the  part  of  the 
company  through  its   other  employe  would 
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arise.  Angnsta  Sou.  R.  CSo.  t.  McDade,  105 
Ga.  134  (5),  31  South.  420;  AOantIc  Coast 
Line  R.  Co.  T.  Jones,  132  Ga.  189,  197,  63  S. 
E.  834.  But  the  law  does  not  declare  that, 
if  an  employ^  of  a  railroad  company  shows 
that  he  was  Injured  by  the  negligence  of  a 
fellow  servant,  "the  facts  alleged  would  be 
presumed  to  be  true  until  disproved  by  tes- 
timony satisfactory  to"  the  Jury,  nor  that, 
If  the  plaintiff  ^ows  that  he  was  without 
fault,  "the  presumption  would  be  that  the  al- 
legations of  fact  are  true,"  and  it  becomes 
the  duty  of  the  Jury  "to  decide  as  to  the  neg- 
ligence." This  was  too  broad  a  statement 
No  presumption  arises  that  all  the  facts  al- 
leged are  true.  For  Instance,  one  fact  alleg- 
ed was  that  the  plaintiff  was  damaged  In 
the  sum  of  $2,000.  There  was  no  presump- 
tion about  this,  but  the  burden  of  proving 
his  damages  rested  on  the  plaintlft. 

A  paper  of  the  character  described  in  the 
fifth  headnote  was  not  a  release,  but  could 
be  Introduced  in  evidence  as  an  admission. 
The  presiding  Judge  did  not  err  in  so  stating, 
or  in  charging  the  Jury  that  admissions  are 
^3canned  with  care,  as  declared  in  section  6197 
of  the  Civil  Code.  He  erred  in  stating  to 
them  that  "it  simply  goes  to  his  credit."  An 
admission  of  a  party  in  regard  to  how  he 
was  injured  is  not,  in  its  effect,  confined  to 
merely  discrediting  his  testimony  on  the 
stand. 

The  presiding  Judge  should  not  express  an 
opinion  as  to  what  has  been  proved  in  regard 
to  any  disputed  issue  of  fact.  But  merely 
to  Introduce  a  charge  on  the  subject  of  per- 
manent Injury  by  stating  to  the  Jury  that 
"there  is  some  evidence  and  pleadings  in  re- 
gard to  permanent  Injury"  was  not  a  viola- 
tion of  the  rule  Jnst  announced. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  a  detailed  discussion. 
As  they  appear  in  the  record  before  us,  none 
of  them  require  a  reversal,  save  those  above 
Indicated. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(136  Ga.  613) 

STRICKLAND  T.  RICHARDSON. 
(Supreme  Court  of  Georgia.     Dec.  15,  1910.) 

(Bvttahut  iy  the  Court.) 

1.  Customs  and  Usages  (|  10*)— Saus  of 
Standinq  Timber— Constbuction  of  Con- 
TBACT— Measurement  of  Tbees. 

Where  standing  timber  was  sold,  including 
all  trees  14  inches  in  diameter  at  a  height  of 
18  inches  above  the  ground,  in  the  absence 
of  any  provision  in  the  contract  as  to  the  mode 
of  making  the  measurement  to  ascertain  such 
diameter,  or  of  any  statutory  rule  on  the  sub- 
ject, the  timber  should  be  measured  according  to 
the  standard  in  general  use,  if  one  be  shown  to 
exist. 

VBi.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  ff  11-21 ;   Dec.  Dig.  {  10.  •] 


2.  Customs  and  UaAOES  C5  22*)  — Sai*  ot 
Standing  TncBEs— Action  on  Contbact- 
— ^Instructions. 

Under  a  contract  of  the  character  just  in- 
dicated, where  there  was  evidence  tending  to 
show  that  the  usual  and  ordinary  method  of 
measuring  in  the  lumber  business,  in  order  to 
ascertain  whether  trees  were  14  inches  in  diam- 
eter, where  they  had  been  boxed  for  turpen- 
tine purposes,  was  to  take  the  longer  diameter, 
if  the  tree  was  not  round,  it  was  error  to  ig- 
nore entirely  such  evidence  and  charge  the 
jury:  "You  take  the  diameter  of  the  tree  in 
as  many  ways  as  there  are  variances  in  the 
circumference,  and  add  all  those  suras  together, 
and  divide  it  by  the  number  of  diameters  that 
you  take,  and  the  result  of  that  would  give  the 
mean  diameter  of  the  tree." 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  $  48;    Dec.  Dig.  {  22.*] 

3.  New  Trial  (§  128*)— Motion— Suffioikn- 
CT  OF  Ground. 

A  ground  of  a  motion  for  a  new  trial, 
which  complained  that  the  court  allowed  the 
testimony  of  a  named  witness  to  go  to  the  jury, 
over  objection  on  the  ground  that  it  was  hear- 
say, and  because  the  measurements  testified 
about  from  memoranda  were  stated  from  bear- 
say,  and  were  not  made  as  contemplated  by 
the  contract,  famishes  no  ground  for  reversal, 
where  much  of  the  testimony  of  the  named  wit- 
ness is  admissible,  and  where  he  did  not  merely 
state  the  contents  of  the  memoranda,  and,  if 
any  part  of  his  testimony  was  inadmissible,  it 
was  not  pointed  oat  in   the  motion. 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  g  238;    Dec.  Dig.  i  12&*] 

fAdditional  ffj/HabiM  (y  Editorial  Staff.) 

4.  Words  and   Phrases— "Diameteb." 

The  word  "diameter"  means  primarily  the 
measure  through;  a  right  line  passing  through 
the  center  of  a  body,  as  a  circle,  conic  sec- 
tion, sphere,  cube,  etc.,  and  terminated  by  the 
opposite  boundaries ;  and  as  applied  to  a  cylin- 
drical body  it  means  the  thickness  of  such  body 
as  measured  on  a  diameter  of  a  cross-section 
made  perpendicular  to  the  axis. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  P.  C.  Richardson  against  J.  D. 
Strickland.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Johnston  &  Cone,  for  plaintiff  in  error.  ST. 
B.  Strange,  for  defendant  in  error. 

LUMPKIN,  J.  Richardson  sold  to  Strick- 
land the  timber  of  a  certain  character  on  a 
described  tract  of  land,  including  trees  of 
which  the  stump  measured  14  inches  in  di- 
ameter 18  inches  above  the  level  of  the 
ground.  Subsequently  the  seller  brought  suit 
against  the  buyer,  claiming  that  the  latter 
had  cut  trees  not  permitted  by  the  contract. 
The  defendant  introdnced  evidence  tending  to 
show  that  the  usual  and  ordinary  method  of 
measuring  In  the  lumber  business  was  to 
take  the  longer  diameter,  where  the  tree  was 
not  round,  and  that,  where  pine  trees  had 
been  boxed  for  turpentine  purposes,  this 
would  change  the  normal  diameter  of  the 
tree  to  some  extent  The  plaintiff  obtained 
a  verdict  The  defendant  moved  for  a  new 
trial,  which  was  denied,  and  he  excepted. 
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1,  2.  The  evidence  sbowed  that  certain 
timber  was  sold,  including  pine  trees,  which 
should  measure  14  Inches  In  diameter  18 
Inches  above  the  level  of  the  ground.  It 
does  not  appear  that  the  parties  agreed 
to  take  a  mean  diameter,  or  that  the  di- 
ameter was  to  be  arrived  at  in  any  par- 
ticular mode.  The  court  charged  as  follows: 
"You  take  the  diameter  of  the  tree  In  as 
many  ways  as  there  are  variances  In  the  cir- 
cumference, and  add  all  those  sums  together, 
and  divide  it  by  the  number  of  diameters 
that  you  take,  and  the  result  of  that  would 
give  the  mean  diameter  of  the  tree."  He 
gave  no  charge  in  regard  to  the  contention 
of  the  defendant,  or  the  evidence  introduced 
In  support  of  It,  tending  to  show  that  in  the 
lumber  business  the  customary  mode  of 
measuring  in  such  cases  was  to  take  the 
longer  diameter,  and  that  this  was  specially 
true  where  pine  trees  had  been  boxed  for 
turpentine  purposes,  thus  cutting  off  a  part 
of  the  tree  on  one  side,  and  changing  the 
length  of  the  diameter  measured  in  that  di- 
rection. 

Diameter  (from  di(i,  through,  and  metron, 
measure)  means  primarily  the  measure 
through — a  right  line  passing  through  the 
center  of  a  body,  as  a  circle,  conic  section, 
sphere,  cube,  etc.,  and  terminated  by  the  op- 
posite boundaries.  As  applied  to  a  cylindric- 
al body,  it  means  the  thickness  of  such  body 
as  measured  on  a  diameter  of  a  cross-sec- 
tion made  perpendicular  to  the  axis.  Web- 
ster's Dictionary ;  Century  Dictionary,  word 
"Diameter."  Where  a  body  is  not  strictly 
cylindrical,  but  only  approximately  so,  like 
most  trees,  it  is  evident  that  the  diameters 
will  not  be  exactly  the  same  length.  If  tlie 
exact  mean  diameter  is  the  one  to  be  reach- 
ed, the  rule  announced  by  the  court  would 
doubtless  be  a  correct  one.  In  the  absence 
of  statutory  provision  or  contractual  stipu- 
lation as  to  the  mode  of  measurement,  the 
timber  should  be  measured  according  to  the 
standard  ordinarily  prevailing,  if  shown.  19 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  546;  25  Cya 
1560 ;  Heald  v.  Cooper,  8  Me.  32 ;  Sanderson 
V.  Hagan,  7  Ela.  318;  Mclntyre  v.  Rodgers, 
92  Wis.  6,  65  N.  W.  503.  The  court  erred  In 
confining  the  jury  to  ascertaining  the  mean 
diameter,  and  Ignoring  the  contention  of  the 
defendant  and  the  evidence  in  support  of  it. 

3.  The  exception  to  the  admission  of  evi- 
dence Is  insufficient  to  present  any  specific 
ground  for  decision.  It  complains  that  the 
court  allowed  the  testimony  of  a  named  wit- 
ness to  be  introduced  over,  objection  that  it 
was  hearsay,  "and  because  the  measurements 
testified  about  from  memoranda  not  made  by 
a  witness  was  hearsay,"  and  the  measure- 
ments were  not  made  as  contemplated  by  the 
contract  Much  of  the  evidence  of  the  wit- 
ness  is   clearly   admissible.      No    particular 


part  is  set  out  as  being  subject  to  the  ob- 
jection made. 
Judgment  reversed.    All  the  Jasttces  ood> 

cur. 


(154  N.  a  lO) 


In  re  HOLLET. 


(Supreme  Court  of  North  Carolina.     Dec.  23y 
1910.) 

1.  Habeas  Cobpus  (S  114*)— Judoheht— Rb- 
viEW — Method. 

Under  Const,  art  4,  {  8,  giving  the  Supreme 
Court  power  to  issue  remedial  writs  necessary 
to  give  it  general  supervision  and  control  over 
inferior  courts,  and  Revisal  1906,  §  1854,  giving 
an  appeal  from  a  judgment  in  habeas  corpus 
only  In  cases  involving  the  custody  of  children, 
a  judgment  in  habeas  corpus  for  the  dischargs 
of  one  sentenced  on  conviction  of  crime,  denying 
relief  and  remanding  accused  to  custody,  is  re- 
viewable on  certiorari. 

[Ei.  Note. — For  other  cases,  see  Habeas  Oi>p> 
pus.  Cent.  Dig.  S  116;   Dec.  Dig.  {  114.»] 

2.  CoNSTiTaTioNAi,  Law  (8  321*)— Jddomknt 
^•"Review 

Revisal' 1905,  {§  1822,  1827,  1848,  lequii^ 
ing  denial  of  a  writ  of  habeas  corpus  where  the 
petitioner  is  detained  under  a  final  judgment  of 
a  competent  tribunal,  etc.,  refer  only  to  judg- 
ments warranted  by  law  applicable  to  the  facts, 
and  where  the  court  had  no  jurisdiction  of  the 
case  and  it  was  manifestly  without  power  to 
impose  the  sentence,  there  is  no  final  sentence  of 
a  competent  tribunal,  and  the  statutes  so  con- 
strued do  not  Infringe  Const  art  1,  {  18,  giv- 
ing every  person  restrained  of  his  liberty  a  rem- 
edy. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  {  321.*] 

S.  Habeas  Gobfus  ({  28*)  —  QuES-noRB  Re- 
viewable. 

W^here  a  convicted  criminal  is  detained  un- 
der a  sentence  not  authorized  by  law,  he  is  en- 
titled to  a  hearing  on  habeas  corpus,  though  the 
sentence  merely  extends  In  duration  beyond 
what  the  law  permits,  and  after  serving  the  law- 
ful part  of  the  sentence  be  may  be  relieved  from 
further  punishment,  but  the  court  on  habeas  cor- 
pus will  not  review  mere  errors. 

[E!d.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec  Dig.  t  28.*] 

i.  LaBCEWT  (J  88*)— SXATtrrEB— PUHIBIIMEHT. 
Under  Revisal  1905,  S|  3500,  3506,  abolish- 
ing the  distinction  between  petit  and  grand  lar- 
ceny, and  declaring  that  in  cases  of  hardened 
offenders,  the  court  may  sentence  the  offender 
to  the  state's  prison  for  not  exceeding  10  years, 
and  that  in  case  of  the  larceny  of  property  not 
exceeding  $20  in  value  the  punishment  shall 
for  the  first  offense  not  exceed  imprisonment  for 
1  year,  the  value  of.  the  property  stolen  Is  not 
an  essential  ingredient  of  larceny,  and  a  state- 
ment of  the  value  in  the  indictment  is  not  con- 
clusive on  the  question  of  punishment  but  only 
matter  in  amelioration  of  the  punishment,  to  be 
determined  at  the  instance  of  accused,  and 
where  one  was  convicted  of  larceny  under  an 
indictment  alleging  the  value  of  the  stolen  prop- 
erty at  $10  while  the  property  was  actually 
worth  over  $250,  and  he  had  been  previously 
convicted  of  other  offenses,  a  sentence  of  im- 
prisonment for  five  years  and  assignment  to 
work  on  the  public  roads  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Dec 
Dig.  {  88.*] 
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S.  Larceny  (|  88*)— Statotkb— Pohishjcbkt. 

°  At  common  law  petit  larceny  was  deemed 
Infamous,  and  except  as  modified  by  Revisal 
1905,  S§  3500,  3506,  relating  to  the  punisiiment 
for  larceny,  tne  punisiiment  must  in  all  cases  be 
not  less  than  four  montliB  and  not  more  than 
10  years  as  provided  in  sections  3282,  3293. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  214;  Dec  Dig.  I  8&*] 

Manning,  J.,  dissenting. 

Application  tor  babeas  corpns  by  Tinner 
Holley.  There  was  &  Judgment  denying  re- 
lief, and  the  Supreme  Court  Issued  certiorari 
to  review  the  proceedings  and  Judgment  Af- 
firmed. 

Certiorari  to  review  proceedings  In  habeas 
corpus,  heard  before  Associate  Justice  Walk- 
er, at  chambers,  in  Raleigh,  on  December  12, 
1910.  On  tfie  hearing  It  was  made  to  appear : 
"That  at  June  term,  1900,  in  the  criminal 
court  of  Guilford  county,  the  petitioner  was 
tried  and  convicted  upon  an  ordinary  Indict- 
ment for  larceny  of  some  clothing  from  the 
Southern  Railway  Company,  and  In  which 
Indictment  the  value  of  the  goods  stolen  was 
alleged  to  have  been  $10,  certified  copy  of 
said  Indictment  No.  131  being  set  out  In  the 
I)etition  for  writ  of  habeas  corpus  herennto 
attached.  In  pronouncing  sentence  for  this 
offense  the  following  record  was  made  by  his 
honor.  Judge  B.  F.  Long:  It  having  been 
made  to  appear  in  this  case  that  the  goods 
stolen  were  worth  -  between  $250  and  $300, 
and  the  defendant,  Tinner  Holley;  having 
been  convicted  In  No.  10  of  shooting  a  man 
and  In  No.  97  of  retailing,  and  in  No.  100  of 
larceny  on  this  docket,  it  is  adjudged  by  the 
conrt  that  the  defendant  be  Imprisoned  in 
the  county  Jail  for  a  term  of  five  years  and 
assigned  to  work  during  imprisonment  on 
the  public  roads  of  Guilford  county.'  Judg- 
ment was  suspended  In  No.  10  for  shooting  a 
man,  in  No.  97  for  retaillng,and  In  No.  100  for 
larceny,  but  all  of  these  cases  have  gone  off 
the  docket,  and  neither  these  cases  nor  any 
others  are  on  the  criminal  docket  of  Guilford 
connty  against  the  petitioner,  as  appears  from 
the  record  hereunto  attached.  At  the  conclu- 
sion of  the  June  term,  1909,  of  the  criminal 
court,  the  petitioner  began  the  service  of  his 
term  upon  the  roads  of  Guilford  county,  and 
from  that  time  until  now  petitioner  has  been 
and  still  is  upon  the  roads  of  Guilford  coun- 
ty, except  for  the  last  month,  when  be  has 
been  removed  to  the  Guilford  county  Jail  on 
account  of  illness."  Upon  these  facts  there 
was  Judgment  that  the  prisoner  be  not  dis- 
charged, and  he  was  thereupon  remanded 
and  Is  now  held  In  custody  under  the  sen- 
tence. Thereupon  a  writ  of  certiorari  was 
Issued  from  this  court  in  review  of  the  pro- 
ceedings and  judgment,  formal  application 
therefor  having  been  duly  waived. 

The  Attorney  General,  for  plaintiff.  Stem 
ft  Stem  and  Hudson  &  Swift,  for  defendant 


HOKE,  J.  (after  stating  the  facts  as  above). 
Our  statute  law  has  made  no  provision  for 
appeal  from  a  Judgment  In  habeas  corpus 
proceedings,  except  In  cases  concerning  the 
care  and  custody  of  dilldren.  Revisal  1905, 
S  1854.  Therefore  It  is  that  when  on  such  a 
hearing  a  question  of  law  or  legal  inference 
Is  presetted,  and  the  Judgment  therein  in- 
volves the  denial  of  a  legal  right  It  may  be 
reviewed'  by  certiorari  under  and  by  virtue 
of  the  power  conferred  on  this  court  hy  the 
last  clause  of  section  8,  art  4,  of  our  Consti- 
tution :  "And  the  court  shall  have  power  to' 
Issue  any  remedial  writs  necessary  to  give 
It  general  supervision  and  control  over  the 
proceedings  of  the  Inferior  courts."  Tills  has 
l>een  expressly  held  with  us  In  several  deci- 
sions, as  in  State  v.  Hemdon,  107  N.  O.  9S4,. 
12  S.  E.  268,  State  v.  MUler,  97  N.  O.  451,  1 
S.  E.  776,  and  State  v.  Lawrence,  81  N.  C.  522, 
and  the  procedure  in  the  present  case  has- 
l)een  very  properly  made  to  conform  to  this- 
ruling.  The  cause,  then,  being  regularly  be- 
fore us,  our  statute  on  habeas  corpus  con- 
tains, among  others,  the  following  provisions, 
as  more  directly  relevant  to  the  question  pre- 
sented: 

"Sec.  1822.  Application  to  prosecute  the 
writ  shall  be  denied  in  the  following  cases: 
Subsea  2.  Where  persons  are  committed  or 
detained  by  virtue  of  the  final  order.  Judg- 
ment or  decree  of  a  competent  tribunal  of 
dvll  or  criminal  Jurisdiction  or  by  virtue  of 
an  execution  Issued  upon  such  final  order, . 
Judgment  or  decree,"  etc. 

"Sec.  1827.  Any  conrt  or  Judge,  empower- 
ed to  grant  the  writ  to  whom  such  applica- 
tion may  be  presented,  shall  grant  the  writ 
without  delay,  unless  It  appear  from  the  ap- 
plication itself  or  from  the  documents  an- 
nexed that  the  person  applying  or  for  whose 
benefit  it  is  intended.  Is  by  this  chapter  pro- 
hibited from  prosecuting  the  writ" 

"Sec.  1848.  It  shall  be  the  duty  of  the  court 
or  Judge  forthwith  to  remand  the  party,  If  It 
appear  that  he  is  detained  in  custody,  either: 
*  *  *  Subsec.  2.  By  virtue  of  the  final 
Judgment  or  decree  of  any  competent  court 
of  dvU  or  criminal  Jurisdiction  or  of  execu- 
tion Issued  upon  such  Judgment  or  decree."' 

A  perusal  of  these  sections  quoted  will 
show  that  where  It  appears  from  the  appli- 
cation Itself,  or  the  documents  annexed  there- 
to, that  the  petitioner  is  held  under  a  final 
Judgment  of  a  competent  tribunal,  the  writ 
will  be  denied,  and  when  such  fact  is  dis- 
closed on  the  hearing  the  petitioner  must  be- 
remanded.  In  construing  this  term  "final 
Judgment  or  decree  of  a  competent  tribunal,"' 
It  has  come  to  be  well  understood  that  the- 
exceptlon  refers  only  to  Judgments  warrant-- 
ed  by  the  law  applicable  to  the  case  in  hand, 
and  where  it  appears  from  an  inspection  of 
the  record  proper  and  the  Judgment  Itself 
that  the  court  had  no  Jurisdiction  of  the- 
cause,  and  was  manifestly  without  power  to- 
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enter  the  judgment  or  Impose  the  sentence 
In  question  In  such  case,  there  would  be  no 
final  sentence  of  a  competent  tribunal,  and 
the  exception  established  by  the  statute  does 
not  obtain.  State  v.  Queen,  91  N.  O.  059; 
People  y.  Liscomb,  60  N.  X.  559,  19  Am.  Rep. 
211 ;  In  re  Swan,  150  D.  S.  637,  14  Sup.  Ct 
225,  37  L.  Ed.  1207;  Ex  parte  Lange,  85  U. 
S.  163,  21  L:  Ed.  872 ;  In  re  Lackey,  6  S.  D. 
526,  62  N.  W.  134.  To  hold  otherwise  would 
in  effect  subject  this  great  writ — the  most  im- 
portant, perhaps,  in  our  system  of  govern- 
ment, having  its  origin  long  prior  to  Magna 
Charta — to  a  question  of  form  and  procedure, 
and  render  it  of  little  avail  for  the  relief  of 
a  citizen  Imprisoned  contrary  to  the  law  of 
the  land.  The  lawmakers  no  doubt  had  this 
interpretation  in  view  when  they  used  the 
words  "competent  tribunal,"  and  if  they  had 
intended  otherwise  the  provision  would  have 
been  unconstitutional,  for  the  writ  of  habeas 
corpus,  ,as  understood  and  acted  on,  has 
prominent  place  in  our  organic  law.  Article  1, 
I  18.  In  recognition  of  this  principle  it  has 
been  frequently  held  that,  where  a  convict- 
ed criminal  is  detained  nnder  a  sentence  not 
authorized  by  law,  he  Is  entitled  to  be  heard, 
and  when,  though  authorized  in  kind,  It  ex- 
tends in  duration  beyond  what  the  law  ex- 
pressly permits,  after  serving  the  lawful  por- 
tion of  the  sentence,  he  may  be  relieved  from 
further  punishment,  the  excess  being  consid- 
ered and  dealt  with  as  void.  U.  S.  v.  Prldg- 
eon,  153  n.  S.  48,  14  Snp.  Ct.  746,  38  L.  Ed. 
631 ;  Ex  parte  Erdmann,  88  Cal.  579,  26  Pac. 
372.  While  the  right  to  relief  in  the  cases 
indicated  Is  clear,  it  is  well  recognized  that, 
in  a  hearing  on  habeas  corpus  in  the  proper 
acceptation  of  the  term,  the  court  Is  not  per- 
mitted to  act  as  one  of  errors  and  appeals, 
but  the  right  to  afford  relief  arises  only  when 
there  is  manifestly  a  lack  of  power  to  Impose 
the  sentence  complained  of.  As  held  in 
Prldgeon's  Case,  supra,  "Under  a  writ  of  ha- 
beas corpus,  the  inquiry  is  addressed  not  to 
errors,  but  to  the  question  whether  the  pro- 
ceedings, and  Judgment,  *  •  •  are  nul- 
lities, and,  unless  it"  appears  "that  the  Judg- 
ment or  sentence  under  which  the  prisoner 
is  confined  is  void,  he  is  not  entitled  to  his 
discharge,"  and  In  People  v.  Liscomb,  supra, 
Allen,  3.,  delivering  the  principal  opinion, 
said :  "If  there  was  no  legal  power  to  enter 
the  Judgment  or  decree  or  issue  the  process, 
there  was  no  competent  court,  and  conse- 
quently no  Judgment  or  process.  All  Is  coram 
non  Judice,  and  void."  And  again :  "In  oth- 
er words,  upon  the  writ  of  habeas  corpus  the 
court  could  not  go  behind  the  Judgment,  bnt 
upon  the  whole  record  the  qnestlon  was 
whether  the  Judgment  was  warranted  by  the 
law  and  within  the  Jurisdiction  of  the  court" 
Exc^t  in  the  exercise  of  appellate  power  of 
some  supervising  tribunal,  thii  position  is  uni- 
formly observed.  It  would  produce  inextri- 
cable confusion  to  permit  one  Judge  of  equal 
and  concurrent  Jurisdiction  to  question  and 
interfere  with  the  final  Judgments  of  anoth- 


er or  to  deal  with  sndi  hearings  on  any  oth- 
er principle.  And  In  determining  this  ques- 
tion of  power  the  court  is  confined  as  here- 
tofore stated  to  the  record  proper  and  the 
Judgment  itself.  It  Is  not  permitted  that  the 
testimony  or  the  rulings  thereon  should  be 
examined  into,  nor  that  matters  fairly  in  the 
discretion  of  the  presiding  Judge  should  be  re- 
viewed, or  that  Judgments  erroneous  In  the  or- 
dinary acceptation  of  the  term  should  be  ques- 
tioned. The  hearing  is  confined  to  the  rec- 
ord, and  Judgment  and  "relief  may  be  afford- 
ed only  when  on  the  record  itself  the  Judg- 
ment is  one  clearly  and  manifestly  beyond 
the  power  of  the  court,  a  statement  of  the 
doctrine  supported  in  numerous  and  author- 
itative decisions  here  and  elsewhere.  Ex  par- 
te McCown,  139  N.  C.  95,  51  S.  E.  957,  2 
L.  R.  A.  (N.  S.)  603;  In  re  Schenck,  74  N. 
C.  607;  In  re  Swan,  150  U.  S.  637,  14  Sup. 
Ct.  225,  37  L.  Ed.  1207;  In  re  Coy,  127  U.  S. 
731,  8  Sup.  Ct  1263,  32  L.  Ed.  274.  Apply- 
ing the  principle,  and  under  our  decisions  di- 
rectly relevant  to  the  charge  contained  in 
the  bill  of  indictment,  the  Judgment  of  Asso- 
ciate Justice  Walker  remanding  the  prisoner 
was  clearly  correct  Our  statutes  (Revisal 
1905)  applicable  to  the  punishment  for  lar- 
ceny and  controlling  on  the  question  present- 
ed are  as  foUi^s: 

"Sec.  3500.  ;Ui^  distinctions  between  petit 
and  grand  larceny,'^here  the  same  hath  had 
the  benefit  of  clerg^^^s  abolished,  and  the 
offense  of  felonious  ste'aHflg,  where  no  other 
punishment  shall  be  specificaUy  prescribed 
therefor  by  statute,  shall  be  punisfied  as  petit 
larceny  Is:  Provided,  that  in  cases'  of  much 
aggravation  or  of  hardened  offendeirs,  the 
court  may.  In  Its  discretion  sentence  ibp  of- 
fender to  the  state's  prison  for  a  period  Aot 
exceeding  ten  years." 

"Sec.  3506.  In  all  cases  of  larceny  where\ 
the  value  of  the  property  stolen  does  not  ex-  '\ 
ceed  twenty  dollars,  the  punishment  shall,  for    ^ 
th^flrst  offense,  not  exceed  imprisonment  In 
the  state's  prison  or  common  Jail,  for  a  long- 
er term  than  one  year.     If  the  larceny  is 
from  the  person  or  from  the  dwelling  by 
breaking  and  entering  in  the  daytime,  this 
section  shall  have  no  application.    In  all  cas- 
es of  doubt,  the  Jury  shall,  in  the  verdict,  fix 
the  value  of  the  property  stolen." 

Construing  the  last  section,  the  court  In 
State  v.  Harris,  119  N.  C.  811,  26  S.  E.  148, 
held  as  follows:  "(1)  The  act  of  1895,  c 
285,  does  not  make  It  necessary  that  an  In- 
dictment for  the  larceny  of  a  sum  less  than 
$20  should  charge  the  taking  from  the  person 
or  from  a  dwelling  house  in  the  daytime. 
(2)  The  general  rule  as  to  the  form  of  statu- 
tory Indictments  Is  that  it  Is  not  requisite, 
where  tbey  are  drawn  under  one  section  of 
the  act  to  negative  an  exception  contained  In 
a  subsequent  distinct  section  of  the  same 
statute.  (3)  On  a  trial  for  larceny,  in  the 
superior  court  the  fact  that  the  amount  stol- 
en was  less  than  $20,  and  that  the  taking 
was  neither  from  the  person  nor  a  dwelling 
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bouse,  is  a  matter  of  defejose  which  It  Is  In- 
(lumbent  on  the  defendant  to  show  a  diminu- 
tion of  the  sentence.  (4)  Where,  in  the  trial 
of  an  indictment  for  larceny,  there  is  a  dis- 
pute about  the  value  of  a  thing  talcen,  it  is 
incumbent  on  the  defendant  to  demand  a 
finding  upon  that  subject  by  the  Jury." 

It  will  thus  appear  that  the  amount  or  val- 
ue of  the  property  is  not  now  an  essential 
ingredient  'of  the  crime  of  larceny  In  this 
state,  nor  does  the  statement  of  such  value  in 
the  bill  conclude  on  the  question  of  punish- 
ment It  is  only  tf*  matter  in  amelioration  of 
the  punishment  to  be  raised  and  determined 
at  the  instance  of  the  defendant  and  as  an  is- 
sue of  fact,  and  therefore  there  is  no  indica- 
tion on  this  record  and  Judgment  that  the 
sentence  was  not  within  the  power  of  the 
court  that  imposed  it  Apart  from  this,  petit 
larceny  at  common  law  was  regarded  as  in- 
famous and  subject  to  corporal  punishment 
(State  V.  Kent,  65  N.  C.  311;  State  v.  Ratts, 
63  N.  C.  603;  State  v.  Kearsey,  61  N.  C.  481; 
Battle's  Revlsal,  a  32,  $  29) ;  and,  except  as 
modified  by  the  sections  quoted,  the  punish- 
ment would,  in  all  cases,  be  not  less  than  4 
months  nor  more  than  10  years  (Revlsal  1905, 
St  3292,  3293).  Referring  the  question  of  pun- 
ishment, however,  to  the  sections  more  di- 
rectly apposite — 3500  and  3506 — ^it  is  evident 
ttiat  the  last  section  (3506)  was  only  designed 
and  Intended  to  apply  to  petty  otfenders  and 
to  first  or  early  ofTenses,  and  when  taken  in 
connection  with  the  proviso  in  section  8500, 
"provided  that  in  aggravated  cases  or  of 
hardened  ofTenders  the  court  may,  in  its  dis- 
cretion, sentence  the  offender  to  the  state's 
prison  to  not  less  than  four  months  nor  more 
than  ten  years"  (changed  to  roads  by  statutes 
applicable),  we  think  even  if  it  were  a  ques- 
tion now  open  to  investigation  that  on  the 
facts,  as  found  by  the  court,  the  sentence  im- 
posed on  the  prisoner  was  fully  warranted  by 
law.  This  position  finds  substantial  approval 
in  the  recent  'case  of  State  v.  Shuford,  152 
N.  C.  809,  67  S.  B.  923,  in  which  Associate 
Justice  Walker,  in  closing  the  opinion,  said: 
"We  think  it  would  be  giving  a  strained  con- 
struction to  section  3506  if  we  should  hold 
tliat  a  larceny  committed  by  breaking  and 
entering  a  dwelling  house  in  the  nighttime 
cannot  be  punished  by  imprisonment  for  more 
than  one  year,  and  that  larceny  from  the 
person,  or  by  breaking  and  entering  in  the 
daytime,  may  t>e  punished  by  a  much  longer 
imprisonment  Revlsal  1905,  {  3500,  pro- 
vides, in  regard  to  the  punishment  of  lar- 
ceny, tliat  in  cases  of  aggravation  or  of  hard- 
ened ofTenders  the  court  may,  in  its  discre- 
tion, sentence  the  offender  to  the  state's  pris- 
on for  a  period  not  exceeding  ten  years." 

Nor  Is  it  in  conflict  with  the  decision  of 
the  court  In  State  v.  Davidson,  124  N.  C.  839. 
32  S.  EI.  957,  to  which  we  were  cited  by  coun- 
sel. In  that  case  the  value  of  the  property 
stolen  was  less  ttmn  $20,  and  on  the  facts, 
in  order  to  sustain  a  sentence  greater  than 
imprisonment  for  one  year,  it  was  necessary 


to  show  a  former  conviction  for  a  like  of- 
fense, and  it  was  held  that  in  such  case  it 
was  necessary  that  the  former  conviction 
should  be  alleged  in  the  bill  of  indictment 
and  proved  on  the  triaL  That  ruling  was 
in  accord  with  a  line  of  precedents  made  at 
a  time  when  a  conviction  for  a  second  offense, 
in  many  cases,  changed  and  greatly  increased 
the  character  of  the  punishment,  some  of 
them  requiring  the  imposition  of  the  death 
penalty,  and  the  fact  that  the  principle  Indi- 
cated was  recognized  by  statute  (Revlsal,  { 
3249;  Code,  {  1187)  was  allowed  much  weight 
We  think,  liowever,  that  the  case  as  a  prece- 
dent should  be  confined  to  the  facts  there 
presented,  and  should  not  apply  or  be  allow- 
ed to  control,  where,  as  in  this  case,  it  clear- 
ly appeared  that  the  property  was  largely 
more  than  |20  in  value,  to  wit,  from  $250  to 
$300,  and  that  the  defendant  was  a  "harden- 
ed offender,"  bringing  the  question  of  punish- 
ment within  the  provisions  of  section  3500  of 
the  RevisaL 

There  is  no  error,  and  the  judgment  la 
affirmed. 

WALKER,  J.,  did  not  sit  on  the  hearing  of 
this  appeal 

MANNING,  J.  (dissenting).  I  concur  In 
the  opinion  of  the  majority  of  the  court 
that  the  petitioner  has  Invoked  the  proper 
remedy  to  have  the  legality  of  his  imprison- 
ment inquired  into.  Upon  a  bill  of  Indict- 
ment diarging  the  petitioner  with  the  lar- 
ceny of  goods  and  merchandise  of  the  value 
of  less  than  $20,  the  petitioner  was  tried 
and  convicted.  The  Judge  sentenced  him  to 
serve  a  term  of  five  years  on  the  public 
roads  of  Guilford  county.  He  prosecuted  no 
appeal  from  that  Judgment,  and  before  seek- 
ing his  discharge  from  the  punishment.  In 
excess  of  12  months,  he,  after  having  served 
a  term  of  IS  months,  applied  to  this  court 
for  the  writ  of  certiorari  in  the  nature  of 
and  as  a  substitute  for  an  appeal.  This 
court  denied  him  relief  by  this  writ.  The 
petitioner  then  sued  out  the  writ  of  habeas 
corpus;  and  the  legality  of  the  sentence 
pronounced  upon  him  by  Judge  liong  is  the 
only  matter  of  biquiry.  It  seems  to  me  this 
court,  in  Davidson's  Case,  124  N.  C.  839,  32 
S.  E.  957,  has  determined  that  the  petitioner 
is  entitled  to  his  discharge.  In  that  case  the 
court  said:  "The  Code,  §  1187  (Revlsal  1905, 
I  3249),  prescribes  that  when  a  second  con- 
viction is  punished  with  other  or  greater 
punishment  than  for  a  first  conviction,  the 
first  conviction  shall  be  charged  in  the  man- 
ner therein  set  out  and  what  proof  shall  be 
sufficient  evidence  thereof.  When  the  prop- 
erty stolen  is  charged  of  less  value  than  $20 
(or  when  charged  at  more  than  that  value, 
if  it  is  found  by  the  Jury  to  be  of  less  value 
than  $20)  no  punishment  greater  than  one 
year's  imprisonment  can  be  Infilcted,  unless 
it  Is  charged  in  the  Indictment  that  the  de- 
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fendant  has  been  formerly  convicted  of  lar- 
ceny, except  that,  should  the  proof  show 
that  the  larceny  was  from  the  person  or 
breaking  and  entering  a  dwelling  house  In 
the  daytime,  the  defendant  cannot  claim  the 
protection  of  this  statute,  and  hence  It  is 
not  necessary  to  charge  In  the  indictment 
the  manner  of  the  larceny."  In  the  present 
case  the  larceny  was  not  committed  In  one 
of  the  excepted  ways — L  e.,  from  the  person 
or  by  breaking  and  entering  a  dwelling 
house  In  the  daytime.  His  honor  does  not 
make  any  such  finding,  -nor  does  he  base  bis 
Judgment  upon  any  such  fact  His  judgment 
Is  rested  upon  a  flnding  of  the  value  of  the 
stolen  property  to  be  in  excess  of  $20  (and 
this  flnding  is  made  by  the  judge,  and  not 
by  the  jury),  and  upon  the  conviction  of  the 
petitioner  of  other  offenses  at  the  same  term 
of  the  court  The  omission  of  the  indictment 
to  charge  the  conviction  of  a  previous  lar- 
ceny would  prevent  a  punishment  based  upon 
a  second  conviction.  State  v.  Davidson, 
supra;  Revisal  1905,  S  3249.  As  the  indict- 
ment charged  the  value  of  the  stolen  proper- 
ty to  be  less  than  $20,  why  should  the  de- 
fendant ask  for  a  finding  by  the  Jury  that 
this  allegation  of  the  state  was  untrue?  The 
value  of  the  stolen  property  was  not  in- 
volved; the  state  in  the  indictment  fixed  it; 
the  defendant  asked  no  flnding  to  confirm 
what  the  state  alleged  or  to  enhance  the 
value  of  the  stolen  property  so  as.  If  convict- 
ed, to  increase  bis  punishment  I  cannot  be- 
lieve the  Legislature  intended  any  such  re- 
sult It  is  undoubtedly  true  that,  under  the 
statute,  the  value  of  the  stolen  property 
does  not  change  tlie  character  of  the  crime. 
It  is  as  much  larceny  to  steal  property  of  the 
value  of  $5  as  it  is  to  steal  property  of  the 
value  of  $20  or  more.  The  Legislature  has, 
however,  deemed  it  wise  to  make  the  pun- 
ishment upon  conviction  determinable  by  the 
value  of  the  stolen  property,  and  It  had  the 
unquestioned  power  to  do  so.  This  decision 
is  the  more  important  for  it  is  not  clear 
what  effect  it  may  have  upon  the  acts  estab- 
lishing Inferior  criminal  courts  for  certain 
cities,  towns,  and  counties  in  the  state,  in 
which  the  larceny  of  goods  of  the  value  of 
less  than  $10  is  made  a  petty  misdemeanor. 
Under  these  acts,  which  have  been  sustained 
by  several  decisions  of  this  court,  the  value 
of  the  stolen  property  determines  not  only 
the  punishment  that  can  be  legally  inflicted, 
but  also  the  grade  of  the  crime.  The  Leg- 
islature, in  passing  the  act  In  1895,  incor- 
porated a  provision  which  enabled  the  de- 
fendant to  call  in  question  the  value  of  the 
stolen  property  as  charged  in  the  indictment 
but  this  was  obviously  done  for  the  benefit 
of  the  defendant  where  the  value  was  charg- 
ed to  be  in  excess  of  $20.  In  that  case  the 
defendant  if  he  controvert  the  value,  may 
have  the  Jury — not  the  judge — determine  as 


a  fact,  and  so  find,  the  value  of  the  property. 
In  my  opinion,  the  petitioner,  having  served 
the  maximum  punishment  prescribed  by  the 
statute,  should  be  discharged. 

(87  8.  C.  MZ) 
GOODWIN  et  ux.  v.  DEW  et  al. 
(Supreme  Court  of  South  Carolina.     Jan.  7, 
1011.) 

Appeal  and  Erbob  (§  1010*)— Rkvisw— Find- 
ings— Conclusions. 

The    Supreme    Court    will    not   reverse    a 

trial  court's  finding,  if  sustained  by  evidence. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  3979 ;    Dec  Dig.  f  1010.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  R.  C  Watts,  Judge. 

Action  by  E.  W.  Goodwin  and  wife  against 
p.  li.  Dew  and  another.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

Townsend  &  Rogers,  for  appellants.  Geo. 
E.  Dargan  and  Stevenson,  Matheson  ft  Ste- 
venson, for  respondents. 

WOODS,  J.  In  this  cause  the  plaintiffs 
sought  to  recover  Judgment  against  the  de- 
fendants on  a  claim  for  about  $1,700,  the 
balance  due  on  a  contract  for  the  sale  of 
timber.  The  defendant  D.  L.  Dew  being  a 
resident  of  the  state  of  North  Carolina,  and 
the  defendant  Massie-Pierce  Company  a  for- 
eign corporation  chartered  nnder  the  laws 
of  Virginia,  the  plaintiff  obtained  from  the 
clerk  of  the  court  of  common  pleas  of  Marl- 
boro county  a  warrant  of  attachment  under 
which  the  plaintiffs  seized  several  mules, 
an  engine,  sawmill  fixtures,  and  other  chat- 
tels as  the  property  of  the  defendants.  At 
the  same  time  the  sheriff  delivered  a  copy 
of  the  summons  to  one  A.  Hall,  as  the  agent 
of  the  defendants  in  charge  of  the  prop- 
erty, thus  attempting  to  comply  with  section 
155  of  the  Code  of  Civil  Procedure  of  1902, 
which  provides  that  service  of  a  foreign 
corporation  may  be  made  in  the  state  by  per- 
sonal service  of  the  summons  "upon  the 
president  cashier,  treasurer,  attorney  or  sec- 
retary, or  any  agent  thereof." 

Soon  after  the  attempted  service  and  the 
seizure  of  the  property  under  the  warrant 
of  attachment  one  W.  T.  Bowen  served  a 
notice  on  the  plaintiff  and  the  sheriff,  claim- 
ing to  be  the  owner  of  the  property  and  de- 
manding possession  of  it  An  arrangement 
was  then  made  between  the  attorneys  for 
the  plaintiffs  and  W.  T.  Bowen,  whereby 
Bowen  was  allowed  to  give  bond  and  take 
possession  of  the  property.  Thereafter  the 
defendant  Massle-rierce  Company,  appear- 
ing for  the  purpose  of  objecting  to  the  Ju- 
risdiction of  the  court  and  for  no  other  pur- 
pose, moved  before  Hon  R.  0.  Watts,  Cir- 
cuit Judge,  to  set  aside  the  service  of  the 
summons,  on  the  ground  that  the  person  on 
whom  the  summons  was  served  was  not  an 
agent  of  the  corporation. 
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As  there  was  no  attempt  to  serve  either 
of  the  defendants  by  publication  or  personal 
service  out  of  the  state,  the  decision  on  the 
motion  by  Judge  Watts  necessarily  depended 
on  the  question  of  fact  whether  Hall,  on 
whom  the  service  was  made,  was  an  agent 
of  the  defendants,  or  either  of  them.  On 
this  issue  the  plaintiffs  submitted  an  affida- 
vit from  the  sheriff  to  the  effect  that  Hall, 
who  was  at  the  place  where  he  found  the 
property,  represented  to  him  that  he  was  in 
cliarge  of  it  for  the  defendants.  The  plain- 
tiff B.  W.  Goodwin  himself  also  made  an  af- 
fidavit, in  wUch  he  stated  positively  that 
the  property  had  been  left  in  charge  of 
Hall  by  the  dtfendants.  On  behalf  of  the 
defendants  there  was  before  Judge  Watts 
an  affidavit  of  \^.  T.  Bowen,  in  which  he 
stated  that  he  was  the  owner  of  the  prop- 
erty by  virtue  of  a  mortgage  given- to  him 
by  D.  U.  I>ew,  upon  which  Dew  hdd  released 
his  equity  of  redemption;  that  he  was  in- 
formed and  believed  that  Hall  was  in  charge 
of  the  property  as  his  agent,  and  not  as  the 
agent  of  the  defendants;  and  that  when 
the  sheriff  seized  the  property  it  had  been 
turned  over  to  his  agent,  J.  ti.  McLucas, 
whom  he  had  sent  to  take  charge  of  it 
There  was  an  affidavit  from  J.  L.  McLucas 
to  the  same  effect 

From  this  statement  it  is  clear  that  there 
was  evidence  on  both  sides  of  the  Issues  as 
to  whether  the  person  on  whom  there  had 
been  a  service  of  the  summons  was  the 
agent  of  the  defendants.  Judge  Watts,  in 
using  the  following  language,  necessarily 
decided  this  issue  of  fact  adversely  to  the 
plaintiffs:  "No  order  of  publication  has 
been  gotten,  nor  attempt  to  publish  or  serve 
beyond  the  state  was  made,  and  from  the 
evidence  before  me  I  find  that  there  has 
been  no  such  service  as  is  required  by  the 
Code."  Such  a  decision,  having  evidence  to 
support  it  cannot  be  reversed  on  appeal. 
Hester  v.  Rasin  Fertilizer  Co.,  33  S.  C.  609, 
12  S.  E.  563;  Jenkins  v.  Penn  Bridge  Co., 
73  S.  C.  526,  53  S.  E.  991. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(87  S.  O.  415) 

TOUCHBBRRT  v.  NORTHWESTERN 

R.   CO. 

(Supreme  Court  of  South  Carolina.     Jan.   7, 

1911.) 

1.  Appkal  aito  Errob  (f  1078*)— Abodvent 
or  ExcBPTioN— Abandonment. 

BxceptioDB  not   argued   are   abandoned. 
fBd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4256-4261;    Dec.  Dig.  { 

2.  Waters  and  Water  Courses  (J  119*)  — 
Surface  Waters — Obstructions. 

The  rule  that  surface  water  being  a  com- 
mon enemy,  every  landowner  may  use  such 
means  as  he  may  see  fit  in  dealing  with  it,  is 
subject  to   the  general  law  in  regard  to  nui- 


sances, and  where  its  accumulation  becomes  a 
nuisance  per  se,  its  obstruction  is  actionable, 
and  the  collection  of  surface  water  through  an 
artificial  channel  and  casting  it  on  another's 
land  in  concentrated  form  is  also  actionable. 

[JBd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  131-134;  Dec. 
Dig.   i  119.*] 

3.  Teiai  (S  296*)— Instructions— Cure. 

In  an  action  against  a  railroad  company 
for  damages  caused  by  the  overflowing  of  plain- 
tiffs lands,  the  court  instructed  that  defend- 
ant railroad  company  had  a  right  to  obstruct 
the  flow  of  water  courses  and  of  surface  water, 
provided  its  road  is  not  negligently  construct- 
ed; but  if  the  road  is  negligently  construct- 
ed, and  as  a  result  water  is  dammed  up  and 
thrown  back  on  plaintiff's  land,  the  defendant 
is  liable  for  injuries.  By  a  subsequent  in- 
struction, the  court  instructed  that  defendant 
had  a  ri^ht  to  obstruct  the  flow  of  surface  wa- 
ter and  if,  at  the  point  in  question,  it  bad  ob- 
structed the  flow  of  surface  water  only,  plain- 
tiff cannot  recover.  After  the  case  was  sub- 
mitted to  the  jury,  they  were  brought  into 
court  and  the  foreman  requested  more  instruc- 
tions defining  a  flowing  stream  and  surface  wa- 
ter, and  the  court  chained  as  requested.  Held, 
that  the  first  instruction  was  erroneous,  but 
it  was  rendered  harmless  by  the  instructions 
which  followed  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  705-718;    Dec.  Dig.  J  206.*] 

4.  Appeal  and  Error  (J  969*)  —  Review — 
Conduct  of  TriaI/— Discretion  of  Trial 
Court. 

The  conduct  of  a  trial  is  left  to  the  sound 
discretion  of  the  presiding  judge,  and  where  it 
does  not  appear  that  such  discretion  has  been 
abused,  exceptions  based  on  the  conduct  of  the 
trial  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Errors  Cent   Dig.  §!  3845-3848;    Dec.  Dig.  i 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  Thos.  S.  Sease,  Judge. 

Action  by  J.  W.  Touchberry  against  the 
Northwestern  Railroad  Company  of  South 
Carolina.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed., 

Joseph  F.  Rhame  and  Purdy  ft  O'Bryan, 
for  appellant  Charlton  Du  Rant,  for  re- 
spondent 

OART,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  the  overflowing  of  his 
lands  by  the  defendant 

The  jury  rendered  a  verdict  In  fav<»  of 
the  plaintiff  for  $500,  actual  damages,  and 
the  defendant  appealed  upon  exceptions, 
which  will  be  incorporated  in  the  report  of 
the  case. 

The  appellant's  attorneys  did  not  argue 
the  first  exception,  and  therefore  it  might 
very  properly  be  considered  as  abandoned; 
but  waiving  such  objection,  it  cannot  be  sus- 
tained, as  it  is  without  merit  The  second 
and  third  exceptions  will  be  considered  to- 
gether. 

The  second  exception  assigns  error,  In 
that  his  honor,  the  presiding  judge,  charged 
the  Jury,  as  follows:  "The  railroad  has  a 
right  to  obstruct  any  kind  of  water  course, 
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natural  or  artificial,  In  the  conatructlon, 
maintenance,  operation,  and  repairs  of  Its 
roadbed,  If  It  does  this  In  a  way  that  la  not 
negligent,  as  I  will  define  negligence  to  you 
later  on."  And  the  third  exception  assigns 
error  In  charging  the  following  request,  sub- 
mitted by  the  plaintiff's  attorneys:  "The  de- 
fendant, railroad  company,  has  a  right  to 
obstruct  the  flow  of  water  courses  and  of  sur- 
face water,  provided  Its  road  is  not  negligent- 
ly constructed ;  but  If  the  road  Is  negligently 
constructed,  and  as  a  result  of  this  negli- 
gence, water  is  dammed  up  and  thrown  back 
on  the  plalntlCTs  land,  and  injures  It,  the 
defendant  Is  liable  for  such  injuries." 

In  the  case  of  Lawton  v.  Ry.,  61  S.  G.  548, 
89  S.  B.  T52,  that  great  Jurist,  Mr.  Chief 
Justice  Mclver,  thus  states  the  rule  In  this 
state,  as  to  surface  water:  "The  obstruction 
of  the  flow  of  surface  water,  and  the  waters 
of  a  natural  water  course,  are  two  distinct 
and  very  different  things,  and  are  attended 
by  entirely  different  consequences.  The  form- 
er is  not  actionable,  while  the  latter,  if  re- 
sulting in  damage  to  an  adjoining  land  pro- 
prietor, is  actionable.  In  this  state,  at  least, 
it  is  well  settled,  that  the  common-law  rule 
prevails,  and  that  surface  water  is  regarded 
as  a  common  enemy,  which  each  landed  pro- 
prietor may  lieep  off  his  own  premises,  even 
though,  by  so  doing,  he  may  throw  or  iceep 
it  on  bis  neighbor's  premises"— -citing  Ed- 
wards V.  Ry.,  39  S.  C.  472,  18  S.  B.  58,  22  L. 
B.  A.  246,  89  Am.  St  Rep.  746,  and  Balt- 
zeger  t.  Railway,  54  S.  0.  242,  32  S.  E.  858, 
71  Am.  St  Rep.  789. 

In  a  note  to  the  case  of  Gray  t.  McWil- 
liams,  21  h,  R.  A.,  on  page  593,  the  rule  of 
the  common  law  is  thus  stated:  "The  gist  of 
the  so-called  common-law  rule  is,  that  one 
may  do  as  he  pleases  with  his  property,  re- 
gardless of  the  effect  upon  surface  water. 
This  rule  recognizes  the  right  of  each  pro- 
prietor to  flght  surface  water.  Jones  v.  Han- 
novan,  55  Mo.  462.  And  the  result  Is  that  if 
carried  to  its  ultimate  conclusion,  it  simply 
means  that  the  courts  will  recognize  no 
wrong  in  any  action  undertaken  for  the  pur- 
pose of  getting  rid  of  surface  water,  so  that 
neither  its  detention,  diversion  nor  repulsion, 
is  an  actionable  injury,  even  though  damage 
ensue.  Bowlsby  v.  Spear,  31  N.  J.  Law,  351, 
86  Am.  Dec.  216."  The  foregoing  language  Is 
quoted  with  approval  In  Blatzeger  v.  Ry.,  54 
S.  C.  242,  32  S.  E.  358,  71  Am.  St  Rep.  789. 

There  are  only  two  exceptions  to  the  rule 
that,  surface  water  being  a  common  enemy, 
every  landowner  may  use  such  means  as  he 
m&Y  see  fit,  in  dealing  with  it:  (1)  "It  is  sul>- 
ject  to  the  general  law  in  regard  to  nuis- 
sances,  if  its  accumulation  has  become  a  nui- 
sance per  se,  as,  for  example,  whether  it  has 
become  dangerous  at  all  times,  and  under 
all  circumstances,  to  life,  health,  or  prop- 
erty." Baltzeger  v.  Ballway,  54  S.  C.  242, 
32  S.  E.  358,  71  Am.  St  Bep.  789.  And  (2): 
"It  is  an  actionable  injury  for  a  person  to 
collect  surface  water  into  an  artificial  chan- 


nel and  cast  it  on  another's  land,  in  con- 
centrated form."  Brandenburg  v.  Zelgler,  62 
S.  C.  18,  39  S.  B.  790,  55  L.  E.  A.  414,  89 
Am.  St  Bep.  887.  and  Cain  t.  Ballway,  62 
S.  C.  25,  39  S.  E.  792. 

There  are  expressions  in  the  case  of  Ed- 
wards V.  Ballway,  39  S.  0.  472,  18  S.  E.  58, 
22  L.  B.  A.  246,  30  Am.  St  Bep.  746,  whicb 
seemingly  recognize  the  principle  that  the 
right  of  a  landed  proprietor  to  deal  wltli 
surface  water  is  dependent  upon  the  absence 
of  negligence  on  his  part;  but  the  language 
of  the  court  in  Baltzeger  v.  Ballway,  54 
S.  C.  242,  32  S.  E.  358,  71  Am.  St  Bep.  789. 
explanatory  of  the  doctrine  announced  in  the 
Edwards  Case,  shows  that  a  person  dealing 
with  surface  water  on  bis  own  land,  is  not 
bound  to  exercise  reasonable  care,  with  re- 
gard to  the  rights  of  other  landowners. 

The  ruling  of  the  presiding  Judge  was  un- 
questionably erroneous,  but  the  respondent's 
attorneys  contend  that  the  error  was  not 
prejudicial,  as  the  circuit  Judge  afterwards 
charged  the  Jury,  at  the  defendant's  request, 
as  follows:  (1)  *'The  railroad  company  Is 
not  liable  for  olietructing  by  embankment,  or 
otherwise,  the  flow  of  surface  water;  and 
(2)  the  railroad  company  has  the  right  to  ob- 
struct the  flow  of  surface  water,  and  if,  at 
the  point  in  question,  it  has  obstructed  the 
flow  of  surface  water,  and  such  is  only  sur- 
face water,  then  Mr.  Touchberry  cannot  re- 
cover In  this  action." 

The  case  was  submitted  to  the  Jury,  when 
the  court  took  a  recess  for  dinner,  and  at 
9  o'clock  p.  m.  the  presiding  Judge  had  the 
Jury  brought  into  the  courtroom,  and  the 
record  shows  that  the  following  took  place: 
"Court  (in  the  absence  of  the  clerk):  Have 
you  agreed  upon  a  verdict?  Foreman:  Can't 
agree.  Court:  Is  it  a  matter  of  law  that  is 
your  trouble,  or  is  it  matter  of  evidence? 
Foreman:  We  fall  to  agree;  but  we  would 
like  to  have  some  more  instructions,  as  to 
the  definition  as  to  what  is  a  flowing  stream 
or  surface  water.  I  think  that  hinges  the 
question."  The  presiding  Judge  then  charged 
the  Jury  as  requested,  and  at  9.-50  o'clock, 
they  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  1500  actual  damages. 

The  only  reasonable  interpretation  of  the 
request  made  by  the  Jury  is,  that  they  prop- 
erly understood  that  the  element  of  negli- 
gence was  Inapplicable  to  surface  water; 
otherwise  it  would  have  made  no  difference 
whether  the  water  obstructed  was  surface 
water  or  a  natural  water  course.  Their  ques- 
tion shows  that  their  only  difference  was  as 
to  the  law  defining  a  natural  water  course 
and  surface  water ;  and,  it  will  be  observed, 
that  they  agreed  upon  a  verdict  as  soon  as 
the  presiding  Judge  charged  them  again,  in 
this  respect.  These  exceptions  must  be  over- 
ruled. 

What  has  Just  been  said  disposes  of  the 
fourth  exception. 

The  fifth  exception  cannot  be  sustained, 
for  the  reason  that  the  conduct  of  the  trial 
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must,  necessarily,  lie  left  to  the  sound  dleh 
cretlon  of  the  presiding  Judge,  which  It  has 
not  been  made  to  appear  was  abused  in  this 
case. 

We  proceed  to  the  consideration  of  the 
sixth  exception.  Without  undertaking  to 
point  out  the  particular  testimony  sustaining 
the  allegations  of  the  complaint  in  this  re- 
spect, this  court  Is  satisfied  that  the  motion 
for  a  new  trial  was  properly  refused. 

The  seventh  exception  must  be  overruled, 
for  the  reason  that  even  if  there  was  error, 
the  appellant  has  failed  to  satisfy  us  that  it 
was  prejudicial. 

Affirmed. 


(97  S.  C.  445) 

DRBWRT  v.  COIinMBIA  AMUSEMENT 
CO.  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  18, 
1911.) 

1.  CoRPORAnoifs  (J  477*)  —  Mortgages— Au- 

THOBIZATION — STJFTTCIENCT. 

A  mortgage  given  by  a  corporation  is  not 
void  because  notice  of  the  meetmg  at  which  it 
was  authorized  was  not  given  evei7  stockhold- 
er, as  required  by  Civ.  Code  1902,  81  1889,  1893, 
aubd.  8,  wbei«  a  majority  of  the  stockholden 
participated  in  executing  the  mortgage,  for 
which  the  corporation  received  a  valuable  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1857;    Dea  Dig.  f  477.*] 

2.  Mortgages    ({    163*)— Pbiobitt— Hi/:HAir- 
ics'  Liens. 

A  mortgage  given  June  14th  and  recorded 
June  15th  is  sabordinate  to  a  lien  for  building 
material,  where  the  last  material  was  furnish- 
ed May  22d,  and  the  materialman  filed  his  state- 
ment and  sued  to  enforce  his  lien  within  the 
time  fixed  by  statute. 

[EA.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  36S-379;    Dec.  Dig.  J  163;*    Me- 


chanics'  Liens,  Cent.  Dig.  §§  351 

3.  Mortgages    (S    163*)— Priority— Mechan- 
ics' Liens. 

A  mortgage  is  superior  to  Judgments  subse- 
quently recorded  on  mechanics^  lienable  claims, 
where  it  does  not  appear  that  the  claimants  fil- 
ed the  statements  required  bjr  dv.  Code  1902,  § 
3012,  or  sued  to  enforce  their  liens  within  the 
six-month  period  prescribed  by  section  3014. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8§  368^79;  Dec.  Dig.  8  163;*  Me- 
chanics' Liens,  Cent  Dig.  88  358-370.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  W.  De  Vore,  Judge. 

Action  by  J.  C.  Drewry  against  the  Colum- 
bia Amusement  Company  and  others.  S^om 
a  Judgment  for  defendants,  plaintiff  appeals. 
Modified. 

B.  J.  Best,  for  appellant  D.  W.  Robin- 
eon,  for  respondents. 


GARY,  A.  J.  This  is  an  action  to  fore- 
close a '  mortgage  executed  by  the  defend- 
ant Columbia  Amusement  Company  upon  its 
property  consisting  of  a  leasehold  Interest, 
for  a  term  of  five  years,  in  certain  real  estate 
situate  in  Columbia.    The  practical  question 


presented  by  the  exceptions,  is,  whether  his 
honor,  the  circuit  Judge,  erred  In  ruling  that 
the  mortgage  was  void  by  reason  of  the 
failure  to  comply  with  the  requirements  of 
section  1889,  and  subdivision  8  of  section 
1893  of  the  Code  of  Laws. 

Section  1893  contains  the  following  provi- 
sions: "Every  corporation  chartered  under 
this  article,  shall  have  the  following  pow- 
ers, to  wit:  •  *  ♦  (8)  To  borrow  money, 
for  the  purpose  of  carrying  out  the  objects 
of  Its  charter;  to  make  notes,  bonds  or  oth- 
er evidences  of  debt,  and  upon  a  vote  of  the 
stockholders,  had  after  such  notice  aa  Is 
provided  in  section  1889,  to  secure  the  pay- 
ments of  Its  obligations  by  mortgage  or  deed 
of  trust,  on  all  or  any  of  its  property  and 
franchises,  both  real  or  personal:  Provid- 
ed, however,  that  no  such  notice  or  vote  shall 
be  required,  to  enable  the  proper  officers  of 
any  corporation,  to  secure  the  payment  of 
any  temporary  loan  on  promissory  notes  or 
otherwise,  by  pledge,  or  hypothecation  of 
any  chose  In  action,  held  or  owned  by  such 
corporation,  or  of  the  products,  goods,  eta, 
unless  such  notice  and  vote  be  required  by 
the  by-laws  or  rules  of  such  corporation." 
Section  1889  provides  that  those  calling  a 
meeting  of  the  stockholders  shall  give  at 
least  30  days'  .notice  of  the  time,  place,  and 
purpose  of  the  meeting,  either  by  the  mailing 
of  written  notices  to  each  stockholder  or 
else  by  publication  In  some  newspaper  pub- 
lished in  the  county. 

While  notice  was  not  griven  to  every  stock- 
holder, a  majority  of  them  participated  in 
the  execution  of  the  mortgage,  for  which  • 
the  company  received  a  valuable  considera- 
tion. The  principle  governing  such  cases  Is 
thus  stated  In  10  Oyc.  1195,  1196:  "Where 
a  mortgage  Is  voidable,  by  reason  of  the 
failure  to  comply  with  a  statutory  formal- 
ity In  its  authorization  or  execution,  then, 
upon  the  question  of  the  right  to  Impeach  it, 
it  will  be  necessary  to  consider  for  whose 
benefit  the  statutory  formalities  were  pre- 
scribed. Where  for  Instance  the  meeting  of 
the  stockholders  called  to  authorize  the  giv- 
ing of  the  mortgage  was  not  notified  In  com- 
pliance with  the  statute.  It  was  held  that 
the  mortgage  could  not  for  that  reason  be 
Impeached  by  subsequent  Hen  creditors,  be- 
cause the  statutory  provision  was  Intended 
for  the  protection  of  the  shareholders,  and 
more  especially  where  the  corporation  and 
shareholders  had  become  estopped  from  im- 
peaching It  by  the  fact  of  the  corporation 
having  received  and  retained  the  benefits 
accruing  under  It" 

There  is  another  reason  why  it  cannot  be 
successfully  contended  tljat  the  execution  of 
the  mortgage  was  ultra  vires.  The  court  In 
the  case  of  Yought  v.  Eastern  B.  &  L.  Ass'n, 
172  N.  Y.  608,  65  N.  E.  496,  92  Am.  St  Rep. 
761,  rules  as  follows:  "We  deem  It  unneces- 
sary, at  this  time,  to  determine  whether  the 
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defendant  was  anthorlzed  by  that  statute  to 
enter  Into  such  contracts,  for  If  we  assume 
that  the  making  of  them  was  In  excess  of 
the  express  power  conferred  upon  the  corpo- 
ration by  that  statute,  still,  as  the  contracts 
Involved  no  moral  turpitude,  and  did  not  of- 
fend any  express  statute,  they  were  not  il- 
legal In  a  sense  that  would  prevent  the 
maintenance  of  an  action  thereon.  It-  Is 
now  well  settled  that  a  corporation  cannot 
avail  Itself  of  the  defense  of  ultra  vires, 
when  the  contract  has  been  In  good  faith  ful- 
ly performed  by  the  other  party,  and  the  cor- 
poration has  had  the  benefit  of  the  perform- 
ance and  of  the  contract  As  has  been  said, 
corporations,  like  natural  persons,  have  pow- 
er and  capacity  to  do  wrong.  They  may,  In 
their  contracts  and  dealings,  break  over 
the  restraints  Imposed  upon  tJSem  by  their 
charters;  and  when  they  do  so,  their  exemp- 
tion from  liability  cannot  be  claimed  on  the 
mere  ground  that  they  have  no  attributes  or 
facilities  which  render  it  possible  for  them 
thus  to  act.  While  they  have  no  right  to 
violate  their  charters,  yet  they  have  ca- 
pacity to  do  so,  and  are  bound  by  their  acts, 
where  a  repudiation  of  them  would  result  In 
manifest  wrong  to  Innocent  parties,  and  es- 
pecially where  the  offender  alleges  Its  own 
wrong  to  avoid  a  Just  responsibility.  It 
may  pe  that,  while  a  contract  remains  un- 
executed upon  both  sides,  a  corporation  is 
not  estopped  to  say.  In  its  defense,  that  It 
had  not  the  power  to  make  the  contract 
sought  to  be  enforced;  yet,  when  it  be- 
comes executed  by  the  other  party,  it  la  es- 
'  topped  from  asserting  Its  own  wrong,  and 
cannot  be  excused  from  payment  upon  the 
plea  that  the  contract  was  beyobd  Its  pow 
er."  This  language  Is  quoted  with  approval 
in  Eastern  B.  &  L.  Ass'n  v.  Williamson,  189 
U.  S.  122,  23  Sup.  Ct  527.  47  L.  Ed.  735,  and 
Is  In  harmony  with  the  principle  announced 
In  Williamson  v.  Eastern  B.  &  L.  Ass'n,  54 
S.  C.  582,  32  S.  E.  765,  71  Am.  St  Rep.  822. 

The  Hen  of  the  mortgage,  however,  Is  sub- 
ordinate to  the  claim  of  Shand  Builders' 
Supply  Company.  The  master  finds  that 
the  last  Item  In  the  account  of  that  com- 
pany, for  materials  furnished,  Is  dated  the 
22d  of  May,  1909;  the  mortgage  was  exe- 
cuted on  the  14th  and  recorded  on. the  15th 
of  June,  1909;  the  said  company  filed  its 
statement  within  the  time  prescribed  by  stat- 
ute, and  began  Its  action  within  the  requir- 
ed time  to  enforce  payment  of  Its  lien.  But 
the  subsequent  judgments  recovered  by  the 
other  creditors  are  not  entitled  to  such  pri- 
ority, as  It  does  not  appear  that  they  filed 
the  statement  required  by  section  3012,  nor 
that  the  suits  for  the  enforcement  of  their 
respective  liens  were  commended  within  the 
tlire  mentioned  In  section  3014  of  the  Code 
of  Laws.  Hughes  v.  Shingle  Co.,  51  S.  C.  1, 
28  S.  B.  2.   " 

Modified. 


(87  S.  C.  4(»> 
STATE  T.  PENTACOST. 

(Supreme  Court  of  South  Oaiolina.    Jan.  T, 

1911.) 

ESUBEZZLEMENT     (§     28*)— iNDICTMiaiV-SDTri- 
CIENCT— "GOODS  AND  Chattels." 

Under  Cr.  Code  1902,  §  56,  providing  that 
an  indictment  shall  be  sufficient  which  (£arges 
the  crime  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood,  an  in- 
dictment charging  breach  of  trust  in  fraudulent- 
ly converting  money  alleged  to  have  been  held  in 
trust  by  accused,  describing  the  money  as  "the 
proper  goods  and  chattels'~  of  the  owner,  was 
sufficient,  though,  strictly  speaking,  money  is 
not  goods  and  chattels,  where,  if  the  words  "of 
the  proper  goods  and  chattels"  were  stricken 
out.  the  remaining  portion  of  the  indictment 
would  charge  that  accused  had  committed  a 
fraudulent  breach  of  trust  by  converting  $63.35 
belonging  to  a  certain  named  person;  it  suffi- 
ciently alleging  ownership. 

[Ed.  Note. — For  other  cases,  see  Embezzlement, 
Cent.  Dig.  K  41,  42;  Dec.  Dig.  |  28;»  Indict- 
ment and  Intormation,  Cent.  Dig.  §  279. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3130-3137;   voL  8,  p.  7673.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Richland  County ;  S.  W.  O.  Shipp, 
Judge. 

Henry  A.  Pentacosjt  was  prosecuted  for 
breach  of  trust  From  an  order  quashing  the 
indictment  the  State  appeals.  Reversed  and 
remanded. 

Wade  Hampton  Cobb,  Sol,  for  the  State. 
R.  H.  Welch,  for  respondent 

WOODS,  J.  The  circuit  court  made  ait 
order  quashing  the  Indictment  against  the 
defendant  for  breach  of  trust  on  the  ground 
that  the  allegation  as  to  the  ownership  of 
the  money  alleged  to  have  been  held  In  trust 
and  fraudulently  converted  by  the  defendant 
was  fatally  defective,  In  that  the  money  was 
described  as  "the  proper  goods  and  chattels" 
of  the  owner.  The  solicitor  then  made  a  mo- 
tion to  amend  by  striking  out  the  words 
"proper  goods  and  chattels"  and  inserting  in- 
stead the  word  "pr<^»erty."  This  motion  was 
refused.  The  state  appeals,  alleging  error 
in  the  quashing  of  the  Indictment  and  the 
refusal  to  allow  the  amendment 

Speaking  with  verbal  accuracy,  money  is 
not  goods  and  chattels;  but  verbal  accuracy 
Is  not  necessary  In  an  indictment  There 
could  not  be  any  doubt  that  the  Indictment 
clearly  informed  the  defendant  of  the  charge 
he  was  to  meet;  and  that  was  sufficient  under 
section  56  of  the  Criminal  Code  of  1902. 
which  provides  that  an  Indictment  shall  be 
sufficient  which  charges  the  crime  so  plainly 
that  the  nature  of  the  offense  charged  may 
be  easily  understood.  Indeed,  if  the  words 
"of  the  proper  goods  and  chattels"  of  the  said 
James  A.  Cathcart"  were  stricken  out,  the  In- 
dictment would  charge  that  the  defendant 
had  committed  a  fraudulent  breach  of  trust 
by  converting  "$63.35  of  James  A.  Cathcart" 
Such  an  allegation   of  ownership  would  be 
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quite  sufficient,  for  the  meaning  would  be 
perfectly  plain  to  the  defendant  The  objec- 
tion to  the  Indictment  would  no  doubt  have 
l>een  held  too  technical,  even  before  the  crlzn- 
inal  practice  was  modified  by  the  statute 
above  cited. 

Counsel  for  defendant  relied  on  the  case 
of  the  State  v.  Shirer,  20  S.  C.  892,  decided 
before  the  enactment  of  the  section  above  re- 
ferred to.  But  that  case  holds  that  It  Is  only 
necessary  to  state  substantially  the  factp  con- 
stituting the  offense.  The  money  was  not 
described  as  goods  and  chattels  In  the  in- 
dictment there  under  consideration,  and  the 
remarks  of  the  court  on  the  point  here  under 
consideration  were  nothing  more  than  obiter 
dicta. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
the  trial  of  the  defendant  under  the  indict- 
ment 


(87  S.  C.  426) 

BUILDING  SUPPLY  CO.  v.  JONES. 

(Supreme  Court  of  South  Oarolina.     Jan.  18, 
1911.) 

1.  Sauss  (1 179*)— Deficienctt  in  Quality  of 
Goods— Waivbb. 

Generally,  if,  before  acceptance  of  goods, 
material  deficiency  from  the  quality  contracted 
for  is  80  obvious  that  the  buyer  has,  or  by  or- 
linary  inspection  would  have,  obBerved  it.  an  ac- 
Kptance  amounts  to  a  waiver  of  the  deficiency. 
[Bd.  Note.— For  other  cases,  see  Sales,  Cenjt. 
I/lg.  §§  460,  461;   Dec.  Dig.  {  179.*] 

2.  Sales  (S  404*)— Dbtbctivb  Qualitt— But- 
eb's  Remedy  Afteb  Acceptance. 

If  the  defective  quality  of  goods  contracted 
for  is  not  obvious  on  ordinary  inspection,  and  is 
not  actually  discovered  until  after  acceptance, 
the  buyer  can  offer  to  return  the  goods  and  re- 
scind or  retain  them  and  enforce  a>>atement  of 
the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1146;   Dec.  Dig.  $  404.*) 

&  Sales  (iS  168,  178*)— Eight  to  Inspect 

Goods. 

A  seller  must  give  his  buyer  an  opportunity 
to  inspect  the  goods,  and  a  buyer  cannot  be  beld 
to  have  accepted  them  and  waived  defects  by 
merely  unloading  or  by  doing  anything  else  nec- 
essary to  inspection. 

[Eid.  Note. — For  other  cases,  see  Sales,  Cent. 
Diif.  H  403-408,  451-455;  Dec.  Dig.  U  168, 
17a*] 

4.  Sales  (§  182*)— OppoRTtrNiTY  to  Inspect 
— Jury  Questions. 

Whether  a  buyer  has  had  opportunity  to  In- 

2>ect  and  reject  goods  is  ordinarily  a  jury  ques- 
on. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SI  492-495;  Dec.  Dig.  $  182.*] 

5.  Appeal  and  Ebbob  {§  882*)— Review. 

An  incomplete  oral  instruction  is  not  revers- 
ible error,  where  the  incompleteness  was  caused 
by  the  complaining  party's  counsel's  interrup- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3391-3610;  Dec.  Dig.  i 
882.*^ 


6.  Tbial  (!  260*)— Requested  Instbuction— 
Mattes  Covered  by  General  Chabgb. 

An  omission  to  give  a  requested  instruction 
is  n^t  reversible  error,  where  it  is  covered  by 
the  general  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {{  651-669;   Dec,  Dig.  {  260.*] 

7.  Evidence  (|  383*)— Books  of  Account— 
Weight. 

Books  of  account  properly  authenticated 
are  evidence  of  the  correctness  of  the  account, 
and  sometimes  the  entries  therein,  in  the  usual 
course  of  business  may  be  regarded  as  the  best 
evidence  of  the  transactions  entered ;  iHit  there 
is  no  presumption  of  law  that  such  entries  are 
correct  so  as  to  place  the  burden  on  an  adver- 
sary of  showing  that  the  goods  covered  thereby 
were  not  delivered. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  1669;  Dee.  Dig.  8  383.*]     ' 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  R.  W.  Memminger,  Judge. 

Action  by  the  Building  Supply  Company 
against  C.  E.  Jones.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

L.  D.  Jennings,  for  appellant  Lee  & 
Molse,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  a' 
judgment  for  1496.76,  the  full  balance  claim- 
ed, against  the  defendant  for  material  fur- 
nished at  the  request  of  the  defendant  for 
use  In  the  construction  of  a  house.  The 
evidence  Is  not  printed  In  full,  but  the  rec- 
ord contains  an  agreed  statement  of  so  much 
of  It  as  counsel  regarded  necessary  to  the 
decision  of  the  questions  made  by  the  ap- 
peal. From  this  statement  It  clearly  appears  ■ 
that  the  two  issues  In  the  case  were:  (1) 
Whether  all  the  material  embraced  In  plain- 
tiffs account  had  been  furnished  to  the  de- 
fendant or  his  authorized  agent;  and  (2) 
whether  the  defendant  had  received  proper 
credit  according  to  his  contract  for  certain 
car  loads  of  lumber  shipped  to  the  plaintiff 
by  him.  On  this  second  issue  the  defendant 
claimed  that  the  price  was  fixed  absolutely 
by  the  contract,  and  that  the  plaintiff  ac- 
cepted the  lumber  and  had  no  right  to  take 
off  anything  for  inferior  grade;  whereas, 
the  plaintiff  claimed  that  the  contract  provid- 
ed for  lumber  of  a  certain  grade,  that  a 
portion  of  the  lumber  was  below  that  grade, 
and  that  credit  was  given  to  the  defendant 
for  the  inferior  lumber  at  the  market  price 
for  that  grade.  The  language  complained, 
of  in  the  first  and  second  exceptions  as  a 
charge  on  the  facts  is  nothing  more  than  a 
statement  of  these  issues  without  which 
the  charge  would  have  been  of  no  value  to 
the  jury. 

The  explicit  Instruction  was  given  that,  if 
the  plaintiff  bought  lumber  from  the  defend- 
ant at  a  fixed  price  and  received  the  lum- 
ber after  inspecting  It  or  having  an  oppor- 
tunity to  Inspect  it,  then  credit  must  be  giv- 
en  at   the   contract   price.     Therefore   the 
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third  exception,  alleging  that  the  court 
charged  that  such  result  would  follow  only 
If  the  plaintiff  actually  inspected  the  lum- 
ber and  then  accepted  It,  has  np  foundation. 

A  somewhat  serious  question  In  the  appeal 
will  be  apparent  from  the  following  extract 
from  the  record:  "Mr.  Jennings:  Your  honor 
charged  the  Jury  that,  If  there  was  no  op- 
portunity for  inspecting,  then  he  would  not 
be  bound  to  the  highest  price.  I  ask  your 
honor  to  charge  that  even  If  there  was  no 
opportunity  of  inspecting  when  It  came,  but 
when  he  did  inspect  it.  It  was  his  duty  to 
reject  it  all,  and  after  he  bad  an  opportuni- 
ty of  inspecting,  if  he  accepted  it,  he  was 
bound  to  pay  the  full  price.  Court:  My  idea 
Is  that  a  shipment  of  lumber  would  have  to 
be  taken  out  of  the  cars,  and  at  that  time  he 
could  not  discover  the  defects,  and  it  would 
not  be  proper  to  put  it  back  and —  Mr.  Jen- 
nings: But  if  he  took  It  out,  if  he  then  ac- 
cepted It,  he  was  bound  to  pay  the  full  price; 
and  also  ask  your  honor  to  charge  that 
they  can  find  any  amount  less  than  the 
amount  claimed.  Court:  The  burden  Is  on 
the  plaintiff  to  prove  the  amount  that  th^ 
have  claimed,  and  whatever  amount  they 
have  claimed.  If  any,  it  is  for  the  Jury  to 
And.  Find  the  whole  amount.  If  they  have 
proved  the  whole  amount;  or.  If  they  have 
proved  a  lesser  amount,  find  a  lesser  amount. 
If  they  have  proved  nothing,  find  nothing  at 
all." 

The  first  verbal  request  was  clearly  un- 
sound, for  a  buyer  is  not  under  all  circum- 
stances bound  to  reject  goods  whenever  he 
•  discovers,  or  has  the  opportunity  to  discover, 
defects.  The  general  rule  Is  tliat  if,  before 
acceptance  of  goods,  material  variance  from 
the  quality  contracted  for  is  so  obvious  that 
the  purchaser  has  observed  it,  or  by  ordi- 
nary inspection  would  have  observed  It,  and 
nevertheless  accepted  the  goods,  he  will  be 
held  to  have  waived  the  variance  from  the 
quality  he  was  entitled  to  demand.  Woods 
V.  Cramer,  84  S.  C.  508,  13  S.  E.  660;  Brooke 
V.  Milling  Co.,  78  S.  C.  200,  58  S,  B.  806.  But 
If  the  defects  are  not  so  obvious  to  ordinary 
inspection,  and  are  not  actually  discovered 
until  after  acceptance,  then  the  purchaser 
may,  according  to  the  circumstances,  offer 
to  return  the  goods  and  have  rescission  of 
the  contract,  or  retain  them  and  have  an 
abatement  of  the  price.  Gray  ▼.  Handkin- 
son,  1  Bay,  278;  Adams  v.  Kibler,  7  S.  C. 
47;  Kauffman  Milling  Co..  v.  Stnckey,  40  S. 
C.  110,  18  S.  E.  218;  Martin  v.  Seaboard  A. 
Ia  Ry.,  70  S.  C.  8,  48  S.  E.  61&  It  is  the 
duty  of  the  seller  to  afford  an  t^portunity 
for  inspection,  and  the  purchaser  cannot  be 
held  to  have  accepted  the  goods  and  waived 
defects  by  the  mere  act  of  unloading  or  by 
the  doing  of  any  other  act  if  such  act  be  nec- 
essary to  inspection.  85  Cyc.  225.  Whether 
the  -  buyer  has  had  the  opportunity  to  in- 
spect and  reject  the  goods  is  ordinarily  a 
question  of  fact  for  the  Jury. 

The  practical  inquiry  here,  in  the  light  of 


these  rules  of  law,  ia  whether  the  circuit 
Judge,  in  the  colloquy  between  the  court  and 
counsel  above  set  out,  so  erroneously  in 
structed  or  refused  to  correctly  instruct  the 
Jury  that  the  defendant  should  have  a  new 
trial.  The  circuit  Judge  having  l>een  inter- 
rupted by  counsel  while  responding  to  the 
first  oral  request,  his  response  as  it  appears 
in  the  record  is  only  a  part  of  an  uncomplet- 
ed sentence.  It  is  Impossible  to  say  there- 
fore how  the  beginning  of  the  sentence  refer- 
ring to  an  Issue  of  fact  would  hare  been 
modified  by  what  the  Judge  would  have  said 
but  /or  the  interruption.  The  presumption  is 
always  in  favor  of  a  correct  instruction  by 
the  trial  court,  and  we  will  not  assume  that 
the  completed  sentence  would  have  been  an 
erroneous  statement  of  the  law  prejudicial  to 
the  defendant,  especially  since  the  fallnre 
to  complete  it  was  due  to  tlie  interruption  of 
defendant's  counsel. 

Reference  to  the  second  oral  request  with 
which  counsel  Interrupted  the  Judge  shows 
that  it  related  to  two  subjects,  namely,  the 
obligation  of  the  plaintiff  to  credit  the  de- 
fendant with  the  contract  price  of  the  Inn- 
ber  if  be  accepted  it  after  opportunity  to  in- 
spect it,  and  the  right  of  the  Jury  to  find  a 
verdict  for  less  than  the  amount  claimed. 
In  responding  to  this  request,  the  mind  of 
the  Judge  was  manifestly  directed  to  the  part 
of  the  request  relating  to  the  amount  of  the 
verdict,  and  he  charged  as  requested  on  that 
subject,  saying  nothing  of  the  obligation 
of  the  plaintiff  to  credit  the  full  price  of  the 
lumber  if  he  accepted  it  after  opportunity 
to  inspect  The  omission,  however,  cannot 
avail  the  defendant,  because  the  instruction 
asked  for,  as  .already  shown,  had  been  ex- 
plicitly given  in  the  general  charge. 

In  the  last  exception  to  l>e  considered,  er- 
ror is  assigned  in  the  instruction  that  en- 
tries made  on  the  books  of  the  plaintiff  car- 
ried a  presumption  that  the  goods  were  ac- 
tually delivered  to  the  defendant,  and  cast 
the  burden  on  the  defendant  of  showing  af- 
firmatively by  the  preponderance  of  the  evi- 
dence that  the  goods  were  not  delivered. 
Books  of  account,  when*  properly  authenti- 
cated, are  received  as  evidence  of  the  cor- 
rectness of  the  account  alleged  to  t>e  due: 
and  the  entries  therein  In  the  usual  course 
Of  business  may  be  regarded  in  some  cases 
the  best  evidence  of  the  transactions  enter- 
ed. Dial  V.  Valley  M.  L.  Association,  29  S. 
C.  560,  8  S.  E.  27.  But  there  is  no  presump- 
tion of  law  in  favor  of  the  correctness  of 
the  entries,  and  the  evidence  of  a  witness 
who  can  testify  from  memory  as  to  a  sale 
and  delivery  may  be  as  good  and  convincing 
as  entries  In  a  book.  Doty  v.  Crawford,  39 
S.  C.  1,  13  S.  BS.  377.  The  books  of  the 
plaintiff  containing  the  entries  of  the  items 
charged  were  evidence  of  the  correctness  of 
the  account;  but  it  was  incorrect  to  charge 
as  a  legal  proposition  that  by  their  introduc- 
tion the  burden  of  proving  tlie  debt  not  to 
be   due  was  imposed   upon  the  defendant 
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The  account  appearing  In  tbe  books  stood 
along  with  the  other  evidence  to  be  consid- 
ered by  tbe  jury  In  deciding  whether  the 
plaintiff  bad  proved  his  claim  against  tbe 
defendant  by  the  preponderance  of  the  evi- 
dence. 

Tbe  error  In  the  charge  on  tbla  point  was 
material.  The  defendant's  house  for  which 
material  was  furnished  by  the  plaintiff  was 
In  course  of  construction  by  one  Evans.  The 
plaintiff  corporation  Introduced  testimony  to 
the  effect  that  defendant  had  directed  It  to 
furnish  anything  ordered  by  Evans,  and  in 
addition  introduced  boolcs  and  receipts  tend- 
ing to  prove  the  delivery  of  the  material  em- 
braced in  the  account,  not  to  the  -defendant 
blmself,  bnt  at  the  place  where  defendant's 
bouse  was  under  construction.  Defendant 
denied  that  he  bad  authorized  the  delivery 
of  any  material  except  what  be  had  specif- 
ically bought,  and  alleged  that  it  was  im- 
possible that  all  tbe  material  charged  could 
have  been  used  in  the  construction  of  his 
house.  Having  in  view  the  sharp  Issue  of 
fact  thus  made,  it  is  obvious  that  it  was  a 
serious  disadvantage  to  the  defendant  for 
tbe  Jury  to  be  told  that,  as  Bo<on  as  the  books 
containing  the  charges  against  him  were  in- 
troduced, the  plaintiff  had  discharged  itself 
of  the  burden  of  proving  its  claim  by  the 
preponderance  of  the  evidence,  and  placed 
tbe  burden  upon  tbe  defendant  of  showing 
by  affirmative  proof  that  all  tne  Items  charged 
were  not  delivered  to  him,  or  to  another  by 
his  authority,  under  his  contract  with  tbe 
plaintiff.  For  this  error  in  instructing  the 
Jury  that  tbe  introduction  of  tbe  boolcs 
shifted  the  burden  of  proof,  a  new  trial  is 
inevitable. 

It  is  tbe  judgment  of  this  court  that  tbe 
judgment  of  tbe  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 


87  S.  C.  407) 

STATE  T.  JACKSON. 

(Supreme  Court  of  South  Carolina.     Jan.  7, 
1911.) 

1.  iNDICnrENT    AND    Inpobmation    (S    81*)  — 

Formal    Rkquisites    of    Infobuation  — 

Name  of  Defendant. 

That  an  indictment  gives  only  the  initials 
of  the  defendant's  Ctiristian  name,  instead  of 
writing  it  out  In  full,  is  not  ground  for  reversal 
where  the  lecord  of  the  trial  molces  plain  tbe 
identity  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  g§  219,  220;  Dec. 
Dig.  f  81.»] 

2.  Cbiminal  Law  (5  656*)— Tbial— Pbovince 
OF  Court  and  Jubt. 

Though  the  trial  judge  has  the  ri^t  and 
dnty  to  ask  witnesses  such  qnestions  as  seem 
necessary  to  elicit  the  evidence  relevant  to  tbe 
issue  on  trial,  be  must  guard  against  questions 
or  remarlis  that  may  so  influence  the  jury  as 
to  malce  him  a  participant  in  their  findings  of 
fact,  and  a  departure  from  this  duty  imposed 


on  him  by  tbe  Constitution  most  result  in  a 
new  trial. 

[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1524-1533 ;    Dec.  Dig.  %  656. •] 

8.  Criminal  Law  (S  656*)— Tbial— Pbovinck 

OF  Coubt  and  Jubt. 

In  a  criminal  prosecution,  questions  by 
the  court  to  a  witness  as  to  whether  all  men 
are  insane  who  are  accused  of  crime,  and  a 
suggestion  that  the  penitentiary  is  full  of  such 
as  the  defendant,  were  not  error  where  tbe 
witness  had  testified  that  defendant,  in  his 
opinion,  knew  that  the  things  be  had  done 
were   wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1526;   Dec.  Dig.  i  65«.»] 

4.  Criminal  Law  (I  656*)— Trial— Pbovinc* 
OF  Court  and  Jubt. 

In  a  criminal  prosecution,  remarks  of  the 
judge  in  examining  a  witness  reproving  him  for 
delay  in  answering  questions  as  to  the  mental 
capacity  of  accused  were  not  error  where,  when 
taken  in  connection  with  other  matters,  they 
had  no  significance  beyond  an  admonition  to 
the  witness  who  bad  by  hesitation  and  indefi- 
niteness  consumed  much  time  of  the  court  be- 
fore giving  a  definite  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  1524-1533 ;    Dec.  Dig.  |  656.*] 

5.  FALfiB  Pretensxs  (I  38*)- Indictment— 
Vabiance. 

A  charge  of  obtaining  by  false  pretenses 
$86  In  money  is  sustained  by  evidence  that  the 
defendant  obtained  a  check  for  $86  on  which 
the  money  wa^  subsequently  paid. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §{  50-53 ;   Dec  Dig.  §  38.*] 

6.  Criminal  Law  (J  1172*)  —  Appeal  —  Re- 
view— Habmless  Ebrob— Instruction. 

Any  error  in  an  instruction  that  the  plea 
of  insanity  is  an  admission  of  the  commission 
of  the  act  charged,  though  it  does  not  admit  the 
criminal  nature  of  tbe  act,  is  harmless  where 
tbe  defense  set  up  by  the  evidence  of  tbe  ac- 
cnsed  was  in  snlwtance  that  the  doing  of  the 
act  charged,  together  with  tbe  indifference  of 
the  defendant  to  the  threatened  consequences, 
was  proof  of   insanity. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  i  1172.*] 

7.  Crminal  Law   (8  48*)  —  "Capaoitt  to 
Commit  Crime"— "Test. 

The  teat  of  mental  capacity  to  commit 
crime  is  the  power  to  distinguish  moral  or  legal 
right  from  moral  or  legal  wrong,  and  to  recog- 
nize the  particular  act  charged  as  moral  or 
legal   wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  Sg  53-58;    Dec.  Dig.  §  48.*) 

8.  Cbiminal  Law  (8  829*)— I.vsT.RUcnoNs. 

Where  the  court  repeatedljf  charged  that 
the  element  of  fraud  was  essential  to  the  crime 
of  obtaining  money  under  false  pretenses,  a 
refusal  to  charge  that  if  the  defendant  did  ob- 
tain mone][,  and  did  so  with  the  intention  of 
returning  it  without  a  fraudulent  intent,  he 
would  not  be  guilty,  was  not  error. 

[B!d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  2011;   Dec  Dig.  i  829.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Tbos.  S.  Sease,  Judge. 

E.  A.  Jackson  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Af- 
firmed. 

J.  B.  McLaucblin  and  J.  H.  Clifton,  for 
appellant  Solicitor  Stoll  and  L.  D.  Jen- 
nings, for  the  State. 
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WOODS,  J.  The  defendant,  B.  A.  Jack- 
son, was  conrlcted  and  sentenced  under  an 
Indictment  which  charged  that  be,  "deyislns 
and  Intending  to  cheat  and  defrand  J.  H. 
Cunningham,  of  his  goods,  moneys,  chattels, 
and  properly,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  that  he,  the 
said  E.  A.  Jackson,  then  and  there  had  a 
car  of  lumber  containing  nine  thousand  feet 
of  two  by  ten  by  twenty-four  lumber,  of  the 
value  of  elghty-six  dollars,  which  said  pre- 
tense the  said  E.  A.  Jackson  then  and  there 
well  knew  to  be  false,  by  color  and  means 
of  which  said  false  pretenses  and  pretenses, 
he,  the  said  E.  A.  Jackson,  did  then  and 
there  unlawfully,  knowingly,  and  designedly 
obtain  from  the  said  J.  H.  Cunningham  elgh- 
ty-sts  dollars.  •  «  » •>  The  record  set  out 
a  number  of  grounds  on  which  counsel  for 
defendant  demurred  to  the  indictment;  and 
the  first  exception  assigns  error  in  the  re- 
fusal of  the  circuit  court  to  sustain  the  de- 
murrer. All  these  grounds  except  one  are 
entirely  nonrelevant  to  the  Indictment  in 
this  case  for  obtaining  money  under  false 
pretense,  and  clearly  refer  to  some  other 
indictment  against  the  defendant  for  the 
forgery  of  a  bill  of  lading.  For  this  reason 
any  detailed  statement  or  consideration  of 
them  would  be  entirely  out  of  place  here. 

The  only  ground  of  demurrer  which  can  be 
referred  tp  this  indictment  is  "that  the  de- 
fendant has  not  been  Indicted,  and  that 
there  Is  no  present  indictment  against  Eld- 
ward  Arthur  Jackson,  and  that  nowhere  in 
the  Indictment  does  it  appear  that  the  de- 
fendant in  his  own  proper  person  and  name 
has  been  indicted,  or  that  he  has  com- 
mitted any  manner  of  offense."  The  general 
rule  of  the  common  law  was  that  an  in- 
dictment describing  the  defendant  by  his 
initials,  Instead  of  his  full  Christian  name, 
was  insufficient  But  the  rule  is  a  very  tech- 
nical one ;  and  so  it  was  held  In  City  Coun- 
cil V.  King,  4  McCord,  487,  that  the  initials 
would  be  sufficient  if  the  defendant  was  in 
the  habit  of  using  only  initials  for  his 
Christian  name,  and  was  known  by  them. 
No  doubt  the  better  practice  is  to  write  the 
full  Christian  name,  but  a  Judgment  should 
not  be  reversed  when  only  initials  are  used 
in  a  case  like  this  where  the  record  of  the 
trial  makes  plain  the  identity  of  the  accused. 

The  evidence  offered  in  support  of  the 
charge  In  the  indictment  tended  to  prove  that 
the  defendant  by  falsely  representing  that 
he  owned  a  car  load  of  lumber  and  by  turn- 
ing over  to  J.  H.  Cunningham  a  forged  bill 
of  lading  obtained  from  Cunningham  a  check 
for  $86,  which  upon  presentation  by  the 
indorsee  was  paid  by  the  bank  on  which  it 
was  drawn.  There  is  no  support  whatever 
for  the  statement  in  the  third  exception  that 
the  circuit  judge  undertook  to  decide  the 
issue  of  payment  by  saying  in  the  course 
of  the  examination  of  the  witness  Yates: 
"I  think  that  is  enough.  The  check  has  been 
proved  to  have  been  paid."    It  was  In  sus- 


taining an  objection  of  defendant's  counsel 
to  a  question  of  counsel  for  the  estate  that 
the  court  said:  "I  think  that  is  enough." 
The  record  does  not  Indicate  that  the  court 
said  anything  as  to  the  payment  of  the  check. 
The  general  allegation  of  prejudicial  er- 
ror in  the  participation  of  the  circuit  judge 
in  the  examination  of  the  witnesses  Is  thus 
set  out  in  the  fourth  exception:  "That  his 
honor  erred  and  prejudiced  the  case  of  the 
defendant,  and  intimated  and  conveyed  to 
the  jury  bis  belief  as  to  the  facts  by  the 
examination  and  cross-examination  of  the 
witnesses  Drs.  Dwlght,  China,  and  Kirk  and 
Saunders,  and  others  for  the  defendant.  In 
that  such'  examination  and  cross-examina- 
tion conveyed  to  the  jury  the  opinion  and 
belief  of  the  trial  judge  as  to  the  truth- 
I  fulness  of  the  statements  made  by  the  wlt- 
I  nesses  for  the  defendant,  as  to  their  correct- 
I  ness,  and  as  to  the  weight  the  same  should 
have  received  from  the  jury,  and  in  that 
I  such  examination  did  not  bring  out  the  tes- 
timony fairly  and  impartially,  but,  upon  the 
contrary,  brought  It  out  unfairly  and  prej- 
udicially to  the  defendant,  as  follows."  Nu- 
merous questiohs  and  observations  of  the 
judge  are  then  set  out  as  indicating  to  the 
jury  tliat  the  opinion  of  tlie  judge  was  ad- 
verse to  the  defendant 

There  can  be  no  doubt  of  the  right  and 
the  duty  of  the  circuit  judge  to  ask  such 
questions  of  witnesses  as  seem  necessary  to 
elicit  the  evidence  relevant  to  the  decision 
of  the  issue  on  trial.  Tet  so  great  is  the 
weight  which  a  jury  attaches  to  an  Intima- 
tion of  opinion  coming  from  one  set  apart 
to  preside  over  the  court  because  of  his 
Impartiality  and  capacity  to  decide  justly, 
that  the  duty  la  ever  present  to  a  judge  to 
guard  against  questions  or  remarks  that 
may  so  influence  the  jury  as  to  make  the 
judge  a  participant  in  their  findings  of  fact 
This  duty  is  imposed  by  the  Constitution, 
and  a  departure  from  it  tending  to  affect  the 
decision  by  the  jury  of  a  material  issue  of 
fact  must  result  in  a  new  trial.  Willis  v. 
Telegraph  Co.,  73  S.  G.  379,  63  S.  R  639; 
Latimer  v.  Electric  Co.,  81  S.  C.  374,  62  S. 
E.  438;  State  t.  Drlggers,  84  S.  a  626,  68 
S.  E.  1042. 

There  are  in  the  record  two  remarks  of 
the  circuit  judge  which  seem  on  their  face 
so  near  to  the  line  of  constitutional  prohibi- 
tion that  they  require  attention.  In  the  re- 
direct examination  of  the  witness  George 
Saunders  the  follovrlng  appears:  "Q.  I  un- 
derstood you  to  say  that  right  and  wrong 
would  not  seem  to  him  like  It  would  to 
a  sane  man?  A.  No,  sir.  Court:  Would 
you  say  that  It  appeals  to  him  as  strong  as 
to  you  or  somebody  else?  Do  yon  think  he 
knows  right  from  wrong?  A.  In  some  in- 
stances, I  don't  think  the  enormity  of  these 
things  appeals  to  him.  Court:  In  other 
words,  he  hasn't  a  high  sense  of  honor  as 
to  them?  A.  I  don't  think  he  knows  as  much 
about  them.     I  should   think  he   knows — 
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Coirrt :  Do  yon  mean  to  say  all  men  are  In- 
sane who  are  accused  of  crime?  A.  By  no 
means.  I  say  I  don't  think  a  sane  man 
would  do  the  things  he  Is  accused  of.  Court : 
Yet  the  penitentiary  la  full  of  them?  A.  I 
think  80."  There  is  apparent  force  in  the  ar- 
gument that  this  was  an  intimation  from 
the  court  that  tn  the  due  administration  of 
law  men  who  had  done  Just  the  things  which 
were  relied  on  here  as  showing  that  the 
defendant  was  Insane  bad  been  sent  to  the 
penitentiary  as  sane  men.  But  the  argu- 
ment fails  in  view  of  the  fact  that  the  wit- 
ness lilmself  had  testified  that  the  defend- 
ant in  bis  opinion  was  sane  according  to  the 
laws  of  this  state;  for  be  bad  testified  to 
bis  belief  that  the  defendant  Icnew  tliat  the 
things  he  had  done  were  wrong.  The  re- 
mark of  the  circuit  Judge,  was  therefore,  in  ef- 
fect, that  many  men  such  as  the  witness  de- 
scribed the  defendant  to  be — eccentric  and 
acting  unreasonably  and  yet  luowing  right 
from  wrong — had  been  held  responsible  and 
subject  to  punishment  This  was  nothing 
more  than  a  statement  of  the  law  of  the 
state. 

The  other  matter  to  be  noticed  Is  the  com- 
ment of  the  presiding  Judge  on  the  evidence 
of  Dr.  Dwight.  The  witness  In  answer  to  a 
question  by  the  court  as  to  the  mental  ca- 
pacity of  the  defendant  at  the  time  cliarged 
In  the  Indictment  as  the  date  of  the  crime 
had  said:  "My  opinion  is  that  be  was  lia- 
ble to  do — Pliable  to  do  a  criminal  act  and 
not  realize  the  gravity  of  it — and  I  base 
that  on  a  chain  of  circumstances,  starting 
with  the  family  history."  On  the  cross- 
examination,  in  answer  to  a  question  wheth- 
er in  his  opinion  the  defendant  knew  at  the 
time  alleged  that  It  would  be  wrong  to  do 
acts  such  as  were  charged  In  the  Indictment, 
witness  answered:  "I  cannot  tell  you.  That 
Is  a  momentous  question."  Then  the  fol- 
lowing appears  In  the  record  of  the  re- 
direct examination:  "Q.  Is  it  your  opinion 
that  six  months  ago  or  longer  this  man 
was  suffering  from  some  form  of  Insanity, 
dementia,  or  disorder  of  the  mind,  and  would 
not  have  knovm  right  from  wrong?  A.  I 
have  given  it  four  or  five  times.  Court:  Is 
it  your  opinion  that  In  May  he  did  not 
know  right  from  wrong?  A.  I  said  that 
Court:  You  are  a  good  long  time  to  say  he 
did.  Mr.  Clifton:  I  beg  your  pardon.  He 
said  it  in  chief.  Court:  It  took  him  a 
long  time  to  answer  me.  He  didn't  answer 
me  that  way."  When  these  remarks  of  the 
Judge  are  taken  out  of  their  connection,  they 
have  the  appearance  of  unfairness.  Viewed 
In  the  connection  Just  stated  from  the  record, 
it  is  manifest  that  the  remark  of  the  Judge 
bad  no  significance  beyond  an  admonition  to 
a  witness  who  had  by  hesitation  and  indefi- 
niteness  consumed  much  of  the  time  of  the 
court  before  giving  a  definite  opinion  as  to 
the  sanity  of  the  defendant 

The  other  remarks  of  the  circuit  Judge 
quoted  In  the  exceptions  and  alleged  to  be 


Improper  do  not  require  special  mention. 
They  are  either  perfectly  fair  questions  pro- 
pounded to  elicit  the  truth,  or  unobjection- 
able statements  of  reasons  for  excluding  or 
admitting  testimony. 

Neither  the  testimony  nor  the  objections  of 
the  defendant's  counsel  give  any  support  to 
the  exception  alleging  error  in  "permitting 
the  witnesses  for  the  state  In  reply  to  give 
their  opinion  as  to  the  insanity  or  sanity  of 
the  defendant  upon  a  single  transaction 
standing  alone." 

The  point  was  earnestly  pressed  in  the 
argument  that  the  court  excluded  all  evi- 
dence tending  to  show  Insanity  of  the  de- 
fendant at  the  time  of  the  trial;  but  care- 
ful scrutiny  of  the  record  doee  not  show 
that  any  testimony  offered  on  this  point  was 
excluded.  At  the  request  of  defendant's 
counsel,  the  Jury  were  instructed:  "That 
if  they  find  that  the  defendant  is  not  guilty 
by  reason  of  being  proved  at  this  trial  that 
he  Is  non  compos  mentis,  that  under  the 
statute  law  of  this  state,  the  Judge  is  empow- 
ered and  authorized  to  make  an  order  com- 
mitting him  to  the  State  Asylum  for  Luna- 
tics." 

As  we  understand,  the  seventh  exception 
depends  on  the  position  that  the  defendant 
could  not  be  convicted  of  obtaining  from  J. 
H.  Cunningham  by  false  pretenses  $86  in 
money  when  the  evidence  introduced  by  the 
state  showed  that  Cunningham  had  given 
defendant  a  cheek  for  $86  on  which  the 
money  was  subsequently  paid.  The  question 
is  settled  by  State  v.  Daniel,  83  S.  C.  300. 
65  S.  E.  236,  where  it  is  held  that  such  a 
distinction  is  too  technical  and  unsubstan- . 
tial  to  l>e  sustained. 

The  next  exception  is  more  serious.  At 
the  beginning  of  the  charge  the  circuit  Judge 
instructed  the  Jury  very  plainly  that  it  de- 
volved on  the  state  to  prove  beyond  a  rea- 
sonable doubt  all  the  essential'  elements  of 
the  offense  charged — the  known  false  rep- 
resentation as  to  an  existing  or  past  fact 
with  the  Intent  to  defraud  the  jierson  named 
in  the  indictment  and  actually  inducing  him 
to  part  with  bis  money.  But  In  charging  on 
the  defense  of  Insanity  the  following  in- 
struction was  given:  "While  the  plea  of  in- 
sanity is  an  aflirmative  plea  in  cases  of  this 
kind,  I  cannot  charge  you  that  he  admits 
the  offense,  because  in  the  offense  the  gist 
of  the  offense  is  the  intention  to  defraud, 
which  involves  a  mental  operation  which  an 
insane  man  is  not  capable  of  exercising — a 
man  who  does  not  know  right  from  wrong  is 
Incapable  of  exercising.  In  murder  cases  a 
man  sets  up  the  plea  of  insanity,  that  Is 
what  is  known  as  an  afSrmative  plea,  and 
It  admits  the  killing  under  the  law,  admits 
the  killing,  but  does  not  admit  that  it  was 
a  crime;  admits  the  killing,  and  the  burden 
is  upon  him  to  show  by  the  preponderance  of 
the  evidence  that  he  was  Insane  at  the  time. 
A  plea  of  Insanity  does  not  admit  the  of- 
fense charged,  the  crime  charged,  but  It  ad- 
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mltB  under  the  law  that  the  act  was  com- 
mitted, but  does  not  admit  that  the  act  was  a 
crime."  It  Is  not  true  that  In  every  case 
the  defense  of  insanity  imports  an  admis- 
sion of  the  act  committed.  The  accused  may 
well  say:  "I  deny  doing  the  act  charged. 
I  have  no  recollection  of  it,  hut,  even  if  I 
did  it,  I  was  at  that  time  entirely  irrespon- 
sible because  of  insanity."  In  such  a  case 
there  is  no  admission  of  the  act.  but  it  must 
he  proved  as  alleged ;  and  the  accused  is  en- 
titled to  the  benefit  of  any  doubt  as  to  the 
sufficiency  of  the  evidence.  Insanity  was 
set  up  as  a  defense  in  State  v.  Paulk,  18 
S.  C.  514,  and  yet  the  court  held  that  the 
state  must  prove  all  the  essential  elements 
of  the  crime.  But  there  are  cases  where  the 
entire  record  shows  plainly  that  the  act 
described  as  criminal  is  in  fact  admitted. 
It  would  In  such  cases  be  manifestly  absurd 
to  order  a  new  trial  on  the  gronnd  that  the 
circuit  Judge  had  erroneously  charged  as  a 
matter  of  law  that  the  plea  of  Insanity  it- 
self was  an  admission,  where  the  record 
shows  as  a  matter  of  fact  that  the  defense 
was  based  on  an  admission  that  the  act 
was  done.  Such  is  this  case.  The  entire  tes- 
timony on  the  part  of  the  defendant  was  di- 
rected to  the  defense  of  insanity,  and  the 
basis  of  the  defense  was  that  the  doing  of 
the  act  charged — obtaining  the  money  of 
Cunningham  by  the  false  pretense — and  oth- 
er similar  acts,  together  with  the  indiffer- 
ence of  the  defendant  to  the  threatened  con- 
sequences, was  proof  of  insanity.  It  would 
be  absurd  to  say  that  the  defendant  was 
entitled  before  Me  Jury  to  the  benefit  of  a 
.  denial  of  the  act  of  obtaining  the  money 
from  Cunningham,  and  also  to  rely  on  the 
fact  that  he  did  obtain  it  in  sui^Mrt  of  his 
plea  of  insanity.  It  follows  that  in  this 
case  the  error  of  charging  as  a  legal  prop- 
osition that  the  plea  of  Insanity  admits  the 
acts  charged  was  harmless  since  the  de- 
fendant admitted  the  act  by  relying  on  it  as 
one  of  the  evidences  of  insanity. 

There  Is  no  ground  for  the  exceptions  al- 
leging error  In  the  definitions  of  insanity 
given  to  the  Jury.  -  Under  the  law  of  this 
state,  the  test  is  mental  capacity  or  the  want 
of  It  sufficient  to  distinguish  moral  or  legal 
right  from  moral  or  legal  wrong,  and  to  rec- 
ognize the  particular  act  charged  as  morally 
or  legally  wrong.  State  v.  Bundy,  24  S.  C. 
439,  5S  Am.  Rep.  263;  State  v.  Alexander, 
30  S.  C.  74,  8  S.  E.  440,  14  Am.  St  Rep.  879; 
State  V.  Mcintosh,  39  S.  C.  97,  17  S.  H  446. 
The  court  explicitly  so  instructed  the  Jury. 
The  court  adopted  the  first  sentence,  but 
refused  to  charge  the  italicized  portion  of 
the  following  request:  "The  Jury  are  farther 
instructed  that  the  essence  of  the  alleged  of- 
fense is  the  intentional  cheating  and  de- 
frauding of  another  by  knowingly  making 
a  false  pretense.  So,  if  you  conclude  that  the 
dffetidant  did  obtain  money  and  did  so  uHth 


the  intention  of  returning  the  same  without 
a  fraudulent  intent,  he  toould  not  be  guUty." 
The  court  had  again  and  again  charged  that 
the  element  of  fraud  was  essential  to  the 
crime  charged;  and  the  rejected  sentence 
was  confusing  in  that  it  might  have  beoi 
thought  by  the  Jury  to  mean  that  the  de- 
fendant could  not  be  convicted,  even  if  he 
obtained  the  money  by  a  false  pretense  with 
a  fraudulent  Intent  to  deprive  the  owner  of 
it  and  convert  it  to  his  own  use,  if  he  had 
the  purpose  at  some  time  in  the  future  to 
return  it 

The  other  ^oeptlons  were  not  relied  on 
and  they  are  too  hypercritical  to  require 
special  notice. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(87  s.  c.  396) 

DBAIi  V.  DBAIi  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.   T, 
1911.) 

1.  InsuBANCK  d  687*)  —  LtFE  Iksurance  — 
Chanob  of  Beneficiaby  —  NEcEssrrr  fob 

COICPLIARCB   WITH    POLICY    PROVISION. 

The  beneficiary  of  a  life  policy  has  a  vest- 
ed right  in  the  contract,  which  cannot  be  affect- 
ed hy  subsequent  agreement  between  the  in- 
surer and  insured,  not  stipnlated  or  provided 
for  in  the  original  contract ;  and  where  a  pol- 
icy provided  tnat  insured,  while  the  policy  was 
In  force  and  not  assigned,  might  have  the  bene- 
ficiary changed  by  returning  the  policy  to  the 
company  with  his  written  request  for  the  ap- 
propriate indorsement  on  the  policy,  to  effect 
a  change  of  beneficiary  it  was  necessary  for 
insured  to  return  the  policy  to  the  company 
with  the  requisite  written  request,  and  he 
could  not  effect  such  change  by  a  written  as- 
signment or  b^  delivery  of  the  policy,  with  the 
intent  of  making  such  change. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  IMg.  fi  1469,  1470;    Dec.  Dig.  |  587. •! 

2.  Insuharck  (S  587*)  —  Lif«  Irbubarce  — 
Changs  of  Beneficiary. 

An  assignment  of  the  policy  providing  that 
for  love  and  affection,  insured  assigned  and 
transferred  the  policy,  and  all  interest  and  b<>ne- 
fit  due  or  thereafter  to  arise  by  virtue  thereof, 
to  the  grantee,  to  have  and  to  hold  if  she  should 
survive  insured,  the  policy  otherwise  to  revert 
to  his  legal  representative,  while  it  might,  if 
sent  to  the  company  accompanied  by  the  policy, 
bare  been  a  request  to  have  the  change  of  bene- 
ficiary indorsed  thereon,  as  required  by  the  pol- 
icy, could  not  1)6  deemed  such  a  request  when 
sent  to  the  company,  not  accompanied  by  the 
policy. 

[ISd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1469,  1470;    Dec  Dig.  S  587.*] 

Appeal  from  Common  Pleas  Oircuit  Court 
of  Richland  County;   J.  O.  Klugh,  Judge. 

Action  by  Mary  li.  Deal  against  Margaret 
B.  Deal  and  another.  Judgment  for  plaln- 
titr,  and  defendants  appeal.  Reversed  and 
remanded. 

See,  also,  85  S.  G.  262,  67  S.  B.  241. 

J.  S.  Vemer,  for  appellants.  Hunter  A. 
Gibbes;  for  respondent 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "The  appeal  here- 


•For  other  coses  see  same  topic  and  lection  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  Serial  ft  Rap'r  IndezM 
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In  Is  from  a  Judgment  on  a  verdict  rendered 
in  favor  of  the  plaintifF  [respondent],  at  tlie 
spring  term  of  the  court  of  common  pleas 
for  Richland  connty,  1909.  The  plaintiff  al- 
leges that  Dr.  Samuel  M.  Deal,  took  out  an 
insurance  policy,  Tvberein  be  named  his  moth- 
er, Margaret  R  Deal,  as  beneficiary,  and 
agreed  with  the  Insurance  company  that  In 
the  event  of  bis  surviving  the  endowment  pe- 
riod of  20  years,  then  the  amount  of  the  in- 
surance policy  should  be  payable  to  him,  but 
that,  in  the  event  of  bis  death  during  the 
endowment  jterlQd,  the  said  policy  should 
be  payable  to  his  mother,  if  she  were  then 
living,  otberwlse  to  bis  executors  or  admin- 
istrators. In  the  application  for  the  policy, 
and  In  the  i>olicy  Itself  the  insured  reserved 
the  right  to  change  the  beneficiary  by  send- 
ing the  policy  to  the  home  office  of  the  in- 
surance company  at  Newark,  N.  J.,  with  his 
written  request  for  a  change  of  beneficiary, 
so  that  the  proper  indorsement  might  be 
made  by  the  company  on  the  policy.  At  the 
time  of  taking  out  the  insurance  policy,  Dr. 
Deal  was  unmarried  and  subsequently  mar- 
ried, and  thereafter,  as  claimed  by  the  plain- 
tiff, executed  the  assignment  of  the  policy 
set  out  In  the  complaint,  and  sent  the  said 
assignment  to  the  home  ofl3ce  of  the  com- 
pany, but  did  not,  however,  as  claimed  by 
the  defendants  [appellants],  send  the  policy 
to  Newark,  N.  J.,  for  the  purpose  of  having 
the  change  of  beneficiary  noted  thereon. 
Thereafter  Dr.  Deal  died  and  the  Insurance 
company,  not  recognizing  the  attempted  as- 
signment, paid  the  proceeds  thereof  to  the 
defendant  Margaret  B.  Deal,  the  beneficiary 
under  the  policy,  who  had  gotten  possession 
of  the  policy,  and  made  up  proof  of  death. 
The  plaintiff  respondent  alleged  that  not 
only  was  she  entitled  to  the  proceeds  of  the 
policy,  by  reason  of  the  assignment,  and  by 
reason  of  the  fact  that  Dr.  Deal  had  orally 
assigned  the  same  to  her,  but  also  alleges 
that  the  defendants  [appellants]  had  commit- 
ted fraud  against  her,  In  obtaining  the  pos- 
session of  the  policy  from  her;  and  asked 
Judgment  not  only  for  tbe  amount  of  the 
policy  and  interest,  but  also  for  $500  as 
punitive  damages:  The  defendants  [appel- 
lants] deny  both  that  the  plaintiff  is  entitled 
to  the  proceeds  of  the  policy,  and  that  they 
were  guilty  of  fraud  in  obtaining  possession 
of  same,  and  claim  that  the  defendant  Mar- 
garet  B.  Deal  was,  under  tbe  law,  entitled 
to  the  proceeds  of  the  policy.  Upon  the  is- 
sue raised  by  the  pleadings,  the  case  was 
tried  before  tbe  Honorable  J.  G.  Klugh  and 
a  Jnry,  and  a  verdict  was  rendered  for  tbe 
plaintiff,  for  tbe  value  of  the  policy  with  In- 
terest, •  •  •  and  Judgment  was  duly  al- 
tered upon  said  verdict" 

The  first  question  that  will  be  considered 
is,  whether  bis  honor,  tbe  presiding  Judge, 
•erred  in  charging  the  Jury  that,  in  order  for 
Dr.  Deal,  the  Insured,  to  avail  himself  of  tbe 
privilege  of  changing  tbe  beneficiary,  It  was 
not  necessary  for  him  to  return  the  policy  to 


the  company,  with  a  written  request  that 
the  change  be  indorsed  upon  it;  that  be 
could  effect  a  change  of  beneficiary,  either 
by  a  written  assignment  or  by  a  delivery  of 
the  policy,  with  the  intuition  of  making 
such  change. 

"The  beneficiary  of  an  insurance  policy 
has  a  vested  right  In  the  contract  of  insur- 
ance which  cannot  be  dismissed  or  affected 
by  subsequent  agreements  between  the  in- 
surer and  the  Insured,  which  are  not  stipu- 
lated or  provided  for  in  the  original  con- 
tract The  vested  right  of  the  beneficiary  is 
subject  to  be  divested  only  in  accordance 
with  express  provisions  of  the  contract,  per- 
mitting a  change  of  tbe  beneficiary."  Sylla- 
bus by  the  court  in  Arnold  v.  Ins.  Co.,  3  Oa. 
App.  685,  60  S.  E.  470. 

In  2  May  on  Insurance,  S  S99L,  the  rule  Is 
thus  stated:  "The  beneficiary  takes  a  vested 
Interest  the  moment  tbe  policy  is  issued,  un- 
less the  agreement  by  charter  or  otherwise 
contains  a  provision  inconsistent  with  such 
construction.  A  life  policy  and  the  money 
that  may  become  due  on  it  belong,  tbe  mo- 
ment it  Is  issued,  to  the  beneficiary  named  In 
it,  and  tbe  person  procuring  the  insurance 
has  no  power  by  deed,  assignment,  or  will, 
surrender  of  a  policy  and  Issue  of  a  new 
one,  or  hy  other  act,  to  transfer  the  Inter- 
est to  any  one  else.  His  right  cannot  be  af- 
fected by  any  acts  of  the  assured  subsequent 
to  tbe  execution  of  the  policy,  except  it  be  a 
breach  of  condition,  unless,  by  charter  or 
otherwise.  It  is  a  part  of  the  original  agree- 
ment that  the  beneficiary  may  be  changed, 
or  tbe  beneficiary  and  the  person  procuring 
the  insurance  enter  Into  an  agreement  as  to 
what  control  each  shall  exercise  over  the 
policy.  Then  the  indefeasible  interest  oth- 
erwise vesting  In  the  beneficiary  may  not 
arise.  If  A.  takes  out  a  policy  for  bis  chil- 
dren, the  Interest  vests  In  them,  and  if  A. 
afterwards  surrenders  the  policy  on  receiv- 
ing the  cash  value  of  It,  he  is  liable  to  the 
children  for  the  amount.  No  admissions  of 
the  assured  subsequent  to  the  policy  are  ad- 
missible against  the  beneficiary." 

This  language  is  quoted  with  approval  in 
Holder  v.  Insurance  Co.,  77  S.  G.  299,  67  S. 
E.  853.  In  that  case,  the  policy  contained 
this  provision:  "Ghange  of  Beneficiary.  The 
insured  may  at  any  time  while  this  policy  is 
in  force,  by  written  notice  to  the  company 
at  its  home  office,  change  the  beneficiary  un- 
der this  policy,  such  change  to  take  effect 
only  upon  indorsement  of  tbe  same  on  the 
policy  by  tbe  company,  whereupon  all  rights 
of  the  former  beneficiary  shall  cease." 

The  policy  now  under  consideration  con- 
tains tbe  following  stipulation:  "The  insur- 
ed at  any  time,  while  this  policy  is  in  force, 
and  not  assigned,  may  avail  himself  of  tbe 
following  privileges,  by  returning  the  policy 
to  the  company  at  Newark,  with  his  written 
request,  for  the  appropriate  indorsement  of 
tbe  policy  by  tbe  company:  (1)  To  have  the 
beneficiary  Changed."     It  will  be  observed 
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that  these  provisions  are  practically  tbe 
same. 

After  quoting  from  the  anthorltles,  the 
court.  In  the  Holder  Case,  uses  this  lan- 
guage: "These  authorities  clearly  show  that 
the  rights  of  the  beneficiaries  became  vested 
as  soon  as  the  insurer  and  the  insured  en- 
tered into  the  contract,  and  were  not  subject 
to  be  divested,  unless  there  was  strict  com- 
pliance with  the  requirements  of  the  policy 
In  this  respect"  See,  also,  Perry  v.  Tweedy, 
128  Ga.  402,  67  S.  E.  782,  119  Am.  St  Rep. 
893,  11  Am.  &  Eng.  Ann.  Cas.  46  and  note. 
We  are  unable  to  discover  any  difference  In 
principle  between  the  Holder  and  the  pres- 
ent case,  and  the  ruling  of  the  presiding 
Judge  was  therefore  erroneous. 

The  next  question  for  consideration  is, 
whether  there  was  error  on  the  part  of  the 
presiding  Judge  in  construing  the  assignment 
to  be,  in  effect,  a  request  by  the  Insured  for 
the  company  to  change  the  beneficiary,  In 
accordance  with  the  terms  of  the  policy. 
Hie  following  are  the  provisions  of  the  as- 
signment executed  by  Dr.  Deal  in  tbe  pres- 
ence of  two  witnesses  on  the  27th  of  June, 
1905:  "For  natural  love  and  affection,  I  do 
hereby  assign,  transfer  and  set  over  unto 
Mrs.  Mary  L.  Deal,  my  wife,  the  above-nam- 
ed policy  of  insurance,  and  all  sum  or  sums 
of  money,  interest  benefit  and  advantage 
whatsoever,  now  due  or  hereafter  to  arise, 
or  to  be  had  or  made  by  virtue  thereof;  to 
have  and  to  hold  unto  the  said  Mary  li. 
Deal,  my  wife,  in  case  she  survives  me;  oth- 
erwise the  said  policy  shall  revert  to  my  le- 
gal representatives,  and  this  assignment  is 
accepted  by  her,  subject  to  said  proviso;  I 
hereby  reserve  tbe  right  to  cancel  this  as- 
signment, at  any  time  without  notice  to  or 
consent  of  the  assignee,  the  said  assignee 
hereby  agreeing,  that  In  any  settlement  of 
the  said  policy,  there  shall  first  be  deducted, 
all  then  existing  Indebtedness  to  the  com- 
pany on  said  policy." 

One  of  the  provisions  of  the  policy  was, 
that  in  the  event  the  Insured  survived  the 
endowment  period  of  20  years,  then  the 
amount  of  the  insurance  mentioned  in  the 
policy  should  be  payable  to  him.  Tbe  as- 
signment does  not  purport  in  express  terms, 
to  change  the  beneficiary,  but  was  effectual 
to  transfer  the  rights  of  the  Insured  under 
the  policy,  subject  to  the  conditions  mention- 
ed In  the  assignment  The  request  contem- 
plated by  the  policy  was  to  be  accompanied 
by  the  policy,  for  the  purpose  of  having  the 
change  of  beneficiary  Indorsed  thereon,  by 
the  company.  If  the  assignment,  when  sent 
to  the  company,  had  been  accompanied  by 
the  policy,  it  might  have  been  successfully 
contended  that  the  assignment  was,  in  effect, 
a  request  to  have  the  change  of  beneficiary 
indorsed  thereon;  but  it  could  not  be  so 
construed.  In  the  absence  of  the  policy. 
When  a  beneficiary  is  named  In  a  policy,  he 


Is  as  much  entitled  to  rely  upon  Its  provi- 
sions for  the  protection  of  his  rights,  as  tbe 
Insurer  or  the  Insured.  Nor  can  either  of 
them  waive  rights  the  rights  of  tbe  benefi- 
ciary. 

In  the  Holder  Case,  tbe  question  arises  as 
to  the  power  of  the  Insured  to  surrender  the 
policy  for  cancellaUon,  which  would  have 
destroyed  the  rights  of  the  beneficiary.  The 
court  said:  "The  policy  does  not  provide  for 
a  surrender  thereof,  for  the  purpose  of  can- 
cellation, but  simply  for  a  change  of  the 
beneficiary,  upon  compliance  with  the  re- 
quirements therein  prescribed."  So,  in  the 
present  case,  we  say  the  jwllcy  did  not  con- 
template an  assignment  by  the  insured,  as 
the  proper  mode  of  changing  the  beneficiary. 
The  ruling  of  the  presiding  judge,  In  this  re- 
spect was  also  erroneous. 

The  last  question  that  will  be  considered 
is,  whether  there  was  error  in  refusing  tbe 
motion  for  a  nonsuit  There  was  testimony 
tending  to  show,  that  the  defendant  Mrs. 
Margaret  E.  Deal,  acluiowledged  the  plaintiff 
as  the  beAefldary  under  the  policy,  and 
waived  the  right  to  Insist  upon  proof  of 
strict  compliance  with  the  requirements  of 
the  policy,  as  to  the  change  of  beneficiary. 
As  there  must  be  a  new  trial,  we  deem  it 
advisable  to  refrain  from  discussing  the  tes- 
timony tending  to  show  such  fact 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 

(68  W.  Va.  ITS) 

CONRAD  V.  CROUCH  et  aL 

CROUCH  V,  CROUCH  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  13,  1910.) 

(Syllaiua  fiy  the  Court.) 

1.  dowkb  (§  71*)— actiow  fob  assigitmknt  or 
— Nature  of  Uemedt — Sale  of  Land. 

A  widow,  having  only  a  claim  to  dower  in 
land,  title  to  which  has  passed  to  infant  heirs, 
cannot  have  the  land  sold,  either  on  tbe  ground 
of  insufficient  personal  assets  to  pay  tbe  debts 
of  the  estate,  or  on  the  ground  that  the  inter- 
est of  the  infant  heirs  will  be  promoted  by  a 
sale. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  fi  247-250;    Dec.  Dig.  S  71.*] 

2.  DowEB  (i  71*)— Suit  bt  Winow  on  Be- 
half OF  CBEDITOnS. 

A  suit,  brought  by  a  widow  against  the 
heirs  for  assignment  of  dower  in  lands  of  which 
the  ancestor  died  seised,  is  not  converted  into  a 
general  creditors'  suit  against  the  estate  by  a 
decree  referring  tbe  cause  to  a  commissioner, 
with  directions  to  convene  the  creditors  and  as- 
certain tbe  debts  of  the  estate.  A  widow,  having 
only  a  dower  claim  on  land,  cannot  bring  a 
suit  on  behalf  of  creditors  of  an  estate. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  {§  247-250;   Dec.  Dig.  %  71.*] 

3.  DowEB  (§  71*)— Actios  fob  Asstonment— 
Nature  of  Remedy — Sale  of  Land  of  In- 
fant Heibs. 

A  sale  of  the  lands  of  infant  heirs  made  in 
such  proceedings,  either  for  the  purpose  of  pay- 
ing the  debts  of  the  estate,  or  on  the  ground 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  DlK.  ft  Am.  Dig.  Key  No.  Serlea  *  Rep'r  Isdexea 
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that  the  interest  of  the  Infants  will  be  thereby 
promot^,  is  void  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  !§  1547-250;   Dec.  Dig.  {  71.  •] 

Appeal  from  Circait  Court,  Randolph 
County. 

GonsoUdated  actions  by  Le-wis  O.  Conrad, 
administrator  of  Delilah  Grouch,  agaiUBt  Eli 
H.  Crouch  and  others,  and  by  Eli  H.  Grouch 
against  Delilah  Crouch,  Oris  Crouch,  and 
others.  From  the  decree.  Oris  Crouch  and 
others  appeaL    Reversed  and  remanded. 

W.  B.  Maxwell,  for  appellants.  Harding 
&  Harding  and  B.  A.  Bowers,  for  appellees 
Bench,  Dromgold,  and  Shnll. 

■WIMilAMS,  J.  Appeal  by  Oris  Crouch 
and  others,  infant  heirs  of  H.  C.  Crouch,  de- 
ceased, from  a  decree  of  the  circuit  court  of 
Randolph  county,  pronounced  on  the  25th  of 
November,  IflOS.  The  record  shows  that  Jon- 
athan Crouch  died  testate  in  June,  1888,  leav- 
ing a  widow,  Delilah,  and  a  number  of  chil- 
dren. He  devised  to  his  two  sons,  EHl  H. 
and  H.  C.  Crouch,  certain  small  tracts  of 
land  in  severalty,  and  a  larger  tract,  suppos- 
ed to  contain  1,000  acres,  Jointly.  The  de- 
vise was  subject  to  the  wife's  right  to  dow- 
er. These  two  sons  were  made  executors. 
In  1897  H.  C.  Crouch  died  intestate  leaving 
four  infant  children,  viz..  Oris,  Warren,  An- 
na, and  Robert  Crouch.  His  brother,  Eli  H.. 
qualified  as  his  administrator.  In  April, 
1S9S,  Delilah  Crouch  brought  her  suit  in  eq- 
uity to  have  dower  assigned  to  her  In  the 
lands  devised  to  H.  C.  Crouch,  deceased,  and 
to  recover  damages  for  its  detention.  YM  H. 
Crouch,  in  his  own  right,  and  as  surviving 
executor  of  Jonathan  Crouch,  and  as  admin- 
istrator of  H.  O.  Crouch,  deceased,  and  the 
Infant  heirs  of  H.  C.  Crouch,  were  made  de- 
fendants to  her  bill.  At  the  same  time  that 
Pelilab  Crouch  brought  her  suit  for  dower, 
Eli  H.  Crouch  brought  a  suit  against  her  and 
the  infant  children  of  H.  C.  Crouch,  deceas- 
ed, to  have  partition  of  the  1,000-acre  tract 
and  to  have  5  acres  allotted  to  him  out  of 
r/ne  of  the  small  tracts  devised  to  H.  C. 
Crouch,  according  to  the  provisions  of  their 
father's  will. 

Commissioners  were  appointed  by  decree 
made  in  the  Delilah  Grouch  suit  on  the  9th 
of  May,  1898,  not  only  to  assign  dower,  but 
also  to  allot  to  Eli  H.  Grouch  the  5  acres, 
and  to  partition  between  him  and  the  heirs 
of  H.  G.  Grouch  the  1,000  acres.  The  court 
also  referred  the  cause  to  W.  E.  Baker,  com- 
missioner, to  ascertain  the  damages  to  which 
Delilah  Crouch  was  entitled,  and  to  settle  the 
administration  accounts  of  Eli  H.  Crouch  up- 
on the  estate  of  H.  G.  Crouch,  deceased,  and 
directed  the  creditors  of  H.  C.  Grouch  to  be 
convened  for  the  purpose  of  ascertaining  the 
amount  of  his  estate's  indebtedness. 

The    commissioners    appointed    to   assign 


dower  and  to  make  partition  of  tbe  lands  did 
assign  dower,  and  laid  it  upon  lands  other 
than  the  1,000  acres,  and  did  lay  off  to  £11 
H.  Crouch  the  5  acres,  and  reported  their 
proceedings  on  May  9,  1899.  But  they  did 
not  make  partition  of  the  1,000-acre  tract 

Commissioner  Baker  filed  his  report  on  the 
23d  of  January,  1889,  which  showed  a  bal- 
ance of  personal  funds  in  the  hands  of  the 
administrator  of  $865.57,  and  debts  proven 
against  the  estate  $1,030.20,  and  dapiages  in 
favor  of  Delilah  Crouch,  $55  per  year  for  five 
years,  or  $275.  He  also  reported  that  the 
lands  of  H.  C.  Crouch  would  rent  for  the  an- 
nual sum  of  $185. 

On  the  30th  of  January,  1899,  by  a  decree 
made  in  the  Delilah  Crouch  suit,  the  report 
of  Commissioner  Baker  was  confirmed  in  all 
respects,  except  as  to  the  matter  of  the  rental 
value  of  the  land.  This  was  reserved  for 
future  order.  The  administrator  was  direct- 
ed to  apply  the  funds  in  bis  hands  to  the 
costs  of  suit,  and  the  balance  upon  tbe  debts 
pro  rata,  Including  tbe  $275  awarded  as  dam- 
ages to  Delilah  Crouch. 

On  May  12,  1890.  the  two  causes  were,  by 
decree,  consolidated  and  heard  together,  and 
the  reports  of  tbe  commissioners  who  had 
assigned  dower  and  laid  off  the  5  acres  to 
Ell  H.  Crouch  were  confirmed.  There  were 
no  exceptions  to  any  of  said  reports.  This 
last-named  decree  recommitted  to  Commis- 
sioner Baker  his  report  for  the  purpose  of 
amendment,  so  as  to  show  the  balance  of 
debts  which  would  be  due  from  the  estate 
of  H.  C.  Crouch,  deceased,  after  applying  to 
their  payment,  pro  tanto,  the  funds  in  the 
hands  of  the  administrator.  He  reported  Im- 
mediately, showing  that  there  would  be  a 
balance  of  unpaid  debts  amounting  to  $i)CO.- 
69.  There  was  no  exception  to  this  report, 
and  it  was  confirmed  by  the  same  decree, 
and  Jared  L.  Wamsley  was  appointed  a  com- 
missioner to  sell  the  one-half  interest  in  the 
1,000  acres  of  land,  provided  the  debts  were 
not  paid  in  60  days.  The  decree  of  May  12, 
1898,  notes  the  filing  of  the  answer  of  Eli  H. 
Crouch  to  the  bill  of  Delilah  Crouch,  and 
also  the  filing  of  the  answer  of  Delilah 
Crouch  to  the  bill  of  Eli  H.  Crouch.  EH  H. 
Grouch  answers,  both  In  his  own  right  and 
as  administrator  of  H.  C.  Grouch,  deceased.  . 
The  answers,  by  guardian  ad  litem,  of  the 
infants,  had  been  previously  filed  to  both 
bills,  and  general  replications  to  all  of  said 
answers. 

Eli  H.  Grouch  alleges  In  his  answer  that 
he  is  guardian  for  the  infant  children  of  his 
deceased  brother,  H.  C.  Grouch,  and  that  it 
would  be  to  the  best  interest  of  his  wards  to 
have  their  interest  in  said  1,000  acres  sold, 
and  a  portion  of  the  proceeds  applied  to  the 
indebtedness  of  the  estate  of  their  father. 
But  this  answer  was  not  made  on  behalf  of 
his  wards  In  his  capacity  as  guardian;  nei- 
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ther  was  it  sworn  to,  or  any  evidence  taken 
to  prove  that.it  would  be  beneficial  to  his 
wards'  estate  to  sell  this  land.  Hence  this 
suit  cannot  be  r^arded,  in  any  sense,  as  a 
proceeding  under  the  statute  (chapter  83, 
Code  of  West  Virginia),  to  sell  Infants'  lands. 

Delilah  Crouch  departed  this  life,  and  her 
suit  was  revived  on  motion  of  tiewls  C.  Con- 
rad, her  administrator,  by  decree  made  Oc- 
tober 18,  1902.  By  the  same  decree  the  par- 
tition suit  of  Eli  H.  Crouch  was  dismissed, 
on  the  ground  that  its  purpose  Iiad  been  ac- 
complished. Partition  of  the  1,000  acres  had 
not  then  been  made.  The  former  decree  of 
sale  was  modified  by  directing  Jared  Ll 
Wamsley,  commissioner,  not  to  sell  the  half 
of  the  1,000  acres  of  land,  but  instead  to  sell 
the  half  of  the  timber  on  it  and  the  timber 
on  a  tract  of  90  acres.  This  decree  provided 
that  the  timber  was  to  be  "removed  in  five 
years  from  the  date  of  said  sale,  and  all  said 
timber  that  may  be  left  upon  said  lands  at 
the  end  of  said  period  of  five  years  to  revert 
to  and  become  the  property  of  the  heirs  of 
said  decedent,  H.  C.  Crouch."  The  timber 
on  the  small  tract  was  sold  at  $5.50  per  acre, 
and  on  one-half  of  the  l,0G0-acre  tract  at  $4 
per  acre.  The  timber  had  been  cut  from  a 
portion  of  the  small  tract,  and  the  exact 
area  of  the  larger  tract  was  not  then  known. 
Consequently  the  sale  of  both  tracts  was 
made  according  to  the  supposed  number  of 
acres  of  each,  and  the  amount  of  purchase 
money  thus  ascertained  to  l>e  $2,400,  one- 
tlilrd  of  which  was  paid  in  cash,  and  two 
notes,,  for  $800  each,  executed  by  S.  N.  Hencli, 
W.  A.  Dromgold,  and  S.  E.  Sbull,  the  pur- 
chasers, for  the  balance.  This  sale  was  con- 
firmed by  decree  made  on  the  27th  of  Janu- 
ary, 1903. 

The  contract  of  sale,  and  the  decree  con- 
firming it,  provided  that  the  commlasloner 
should  have  the  two  tracts  surveyed,  and  the 
amount  of  purchase  money  was  to  be  in- 
creased, or  diminished,  according  to  the  acre- 
age. The  court  reserved  all  questions  con- 
cerning the  ascertainment  of  the  amount  of 
purchase  money,  "until  said  survey  shall  have 
been  made  as  directed  and  agreed  to  under 
the  said  contract  filed  with  said  report  of 
said  special  commissioner."  Commissioner 
Wamsley  failed  to  have  the  surveys  made, 
and  on  December  5,  1907,  and  July  7,  1908, 
Hench,  Dromgold,  and  Sbull,  the  purchasers, 
filed  two  petitions,  praying  that  surveys  be 
made,  and  the  amount  of  the  purchase  mon- 
ey ascertained,  and  that  the  time  be  extend- 
ed within  which  they  could  remove  the  tim- 
ber. They  did  not,  however,  pray  for  a  par- 
tition of  the  1,000-acre  tract  Even  if  it  be 
assumed  that  the  sale  was  valid,  a  partition  of 
the  1,000  acres  seems  not  to  have  been  nec- 
essary In  order  to  ascertain  any  of  the  rights 
of  these  purchasers,  because  they  allege  in 
their  petition  that  they  had  purchased  from 
Eli  H.  Crouch  his  share  of  the  timber  on 
said  1,000  acres,  and  exhibited  a  copy  of  the 


deed  from  him  and  wife  to  them,  bearing 
date  on  the  10th  of  February,  1903,  convey- 
ing to  them  the  timber  on  certain  small  tracts 
of  land,  "and  the  one-half  of  the  timber  on 
another  tract  of  land  of  1,500  acres  situate 
In  the  district  of  Huttonsville  in  the  county 
of  Randolph,  West  Virginia."  This  is  the 
same  tract  wliich  was  supposed  to  contain 
only  1,000  acres.  By  the  terms  of  this  deed 
the  purchasers  are  given  eight  years  from 
its  date  to  cut  and  remove  the  timber.  The 
price  paid  to  Bli  H.  Crouch  for  bis  half  in- 
terest in  the  timber  on  all  of  the  tract  was 
$2  per  acre.  This  is  clearly  a  deed  for  Eli 
H.  Crouch's  undivided  half  of  all  the  timber 
on  the  tract  Their  petitions  also  allege  that 
they  purchased  from  Commissioner  Wamsley 
"the  undivided  half  of  ibe  timber  on  said 
1,000-acre  tract  of  land  at  and  for  the  price 
of  $4  per  acre,  being  exactly  the  price  agreed 
upon  between  said  Ell  H.  Crouch,  guardian, 
and  petitioners,  in  said  contract  in  writing." 
This  written  contract  of  sale  is  exhibited  with 
the  petition,  bears  date  October  4,  1902,  and 
Is  made  on  behalf  of  Eli  H.  Crouch,  for  him- 
self "and  as  guardian  for  the  heirs  of  H.  C. 
Crouch,  deceased."  It  is  an  agreement  to 
sell  the  timber  on  a  number  of  tracts  of  land, 
including  the  1,000-acre  tract,  the  timber  on 
which  was  sold  at  the  price  of  $4  per  acre, 
and  was  made  subject  to  confirmation  by  the 
court.  It  thus  appears,  not  only  that  peti- 
tioners thought  they  were  buying  from  Wam- 
sley, the  commissioner,  the  undivided  half  of 
the  timber  on  the  1,000  acres,  but  also  that 
they  had  already  purchased  the  other  un- 
divided half  of  the  timber  on  said  tract  from 
Eli  H.  Crouch.  Consequently,  it  was  not 
necessary  to  partition  the  timlier  in  order  to 
ascertain  any  of  the  rights  of  the  purchasers. 
At  the  time  of  filing  their  petitions,  Hmch. 
Dromgold,  and  Sbull  claimed  to  be  the  own- 
ers of  all  the  timber  on  the  tract,  and  it  was, 
therefore,  only  necessary  to  ascertain  the 
whole  acreage  in  order  to  determine  the 
amount  of  the  purchase  money.  But  the  real 
purpose  in  filing  the  petitions  appears  to  be 
to  get  an  extension  of  the  time  in  which  to 
remove  the  timber.  The  period  of  five  years, 
next  after  the  confirmation  of  the  sale,  had 
expired  before  the  filing  of  the  petitions, 
and  no  timber  appears  to  have  been  removed. 
Eli  H.  Crouch  and  the  children  of  H.  C 
Crouch  filed  written  exceptions  to  the  peti- 
tions, which  were  sustained  in  all  respects, 
except  as  to  the  right  of  petitioners  to  have 
a  survey  made  of  the  lands.  They  also  an- 
swered, and  the  two  causes  were  again  heard 
upon  the  new  pleadings,  and  upon  the  report 
of  A.  J.  Crlckard,  surveyor,  A.  J.  Long,  and 
T.  H.  Ward,  who  had  previously  been  appoint- 
ed to  make  survey  of  the  two  tracts  of  land, 
and  to  partition  the  1,000-acre  tract;  the 
court  having  by  order  of  record  September 
12,  1905,  reinstated  the  cause  of  Ell  H.  Crouch 
for  the  purpose  of  making  partition.  On  the 
25th  of  November,  1908,  the  court  confirmed 
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the  reports  of  anrreya  and  partition,  and  de- 
creed that  Bii  H.  Crouch  and  the  heirs  of  H. 
C.  Crouch,  respectively,  should  hold  In  sev- 
eralty 781^  acres,  described  by  metes  and 
bounds  and  as  being  the  one-half  of  1,563 
acres,  that  being  the  ascertained  quantity  of 
the  1,000-acre  tract  The  court  held  that  the 
sale  had  not  In  fact  been  consummated  until 
then,  and  gave  the  purchasers  five  years  next 
thereafter  to  cut  and  remove  the  timber.  It 
is  from  this  decree  that  the  Infant  heirs  of 
H.  G.  Crouch  have  appealed. 

Counsel  for  appellants  insist  that  the  de- 
cree of  January  27, 1908,  confirming  the  sale, 
was  final,  and  could  not  be  modified  at  a  sub- 
sequent term.  On  the  other  hand,  counsel  for 
appellees  contend  that  it  was  only  an  inter- 
locutory decree,  and  was,  therefore,  subject 
to  modification  or  change,  and  that  the  sale 
was  not  consummated,  and  could  not  be  con- 
summated, until  the  amount  of  purchase  mon- 
ey was  ascertained;  that  this  could  not  be 
known  until  a  survey  and  partition  of  the 
land  was  made. 

Generally  speaking,  a  decree  confirming  a 
sale  of  land  is  final  and  Invests  the  purchaser 
with  equitable  title.  After  confirmation  the 
contract  of  sale  becomes  an  executed  contract, 
which  the  purchaser. had  a  right  to  have  car- 
ried out,  and  which  may  be  enforced  against 
him.  8  Encyc.  Dig.,  and  numerous  cases  there 
cited.  But  according  to  the  view  we  take  of 
this  case  It  is  not  material  to  determine  wheth- 
er this  general  rule  is  applicable  to  the  facts  in 
the  present  case,  or  not  It  is  affected  by  a 
more  vital  question,  one  which  extends  to  the 
Jurisdiction  of^e  court  to  make  sale  of  the 
infants'  lands  (timber),  upon  the  pleadings,  in 
either  of  these  suits.  If  a  suit  had  been 
brought  by  the  administrator,  or  by  a  cred- 
itor of  H.  C.  Crouch,  deceased,  to  sell  the 
lands  belonging  to  his  estate,  on  the  ground 
that  there  were  not  sufficient  personal  assets 
to  pay  the  debts,  or  If  a  suit  had  been  brought 
in  accordance  with  the  provisions  of  chapter 
83  of  the  Code  of  West  Virginia,  which  pro- 
vides a  method  for  the  sale  of  Infants'  lands, 
when  their  Interest  will  be  thereby  promoted, 
there  could  have  been  no  doubt  of  the  court's 
authority  to  decree  a  sale,  upon  proper  show- 
ing. But  neither  of  these  suits  can,  In  any 
sense,  be  regarded  either  as  a  creditors'  suit, 
or  as  a  proceeding  under  the  statute  for  the 
sale  of  Infants'  lands.  Delilah  Crouch  brought 
her  suit  for  dower,  nothing  else.  Her  only 
claim  against  the  estate  of  H.  C.  Croudi,  ap- 
pearing In  the  bill,  was  for  dower,  and  dam- 
ages for  withholding  it  from  her.  She  was 
not  a  creditor,  and  had  no  right  to  bring  a 
creditors'  suit,  even  if  she  bad  wished  to  do 
80.  The  decree  which  referred  the  cause  to 
a  commissioner  and  authorized  a  convention 
of  the  creditors,  and  the  subsequent  decree 
adjudicating  the  debts  in  favor  of  the  various 
creditors  who  appeared  before  the  commis- 
sioner and  proved  their  debts,  do  not  convert 
her  bill  into  a  creditors'  suit  Such  decrees 
could  only  have  been  properly  rendered  in  a 


case  properly  pleaded.  That  a  widow,  hav- 
ing only  a  right  to  dower,  cannot  maintain  a 
suit  to  sell  the  lands  descended  to  the  heirs, 
has  been  decided  by  this  court  in  Hull  v.  Hull, 
26  W.  Va.  1,  and  Hoback  v.  Miller,  44  W.  Va. 
635,  29  S.  E.  1014.  The  fact  that  Delilah 
Crouch  is  not  the  widow  of  H.  C.  Crouch,  de- 
ceased, from  whom  appellants  inherit,  but  is 
the  widow  of  Jonathan  Crouch,  who  was  the 
devisor  of  H.  C.  Crouch,  does  not  alter  the 
rule. 

The  court  was  likewise  without  authority 
to  sell  the  Infants'  land  (timber)  in  the  parti- 
tion suit  It  did  not  appear  that  partition 
could  not  be  made  of  the  land,  and  a  parti- 
tion of  it  In  kind  was  In  fact  made. 

"A  sale  cannot  be  decreed  in  a  partition 
suit,  unless  it  appears,  by  report  of  commis- 
sioner or  otherwise  by  the  record,  that  parti- 
tion cannot  be  conveniently  made,  and  also 
that  the  Interests  of  those  Interested  in  the 
land  or  its  proceeds  wUl  be  promoted  by  a 
sale."  Roberts  v.  Coleman,  37  W.  Va.  143,  16 
S.  B.  482;  Casto  v.  Kintzel,  27  W.  Va.  750; 
Stewart  t.  Tennant,  52  W.  Va.  559,  44  S.  B. 
223  (syllabus,  point  6) ;  and  Zlrkle  t.  McCne, 
26  Grat  (Va.)  517. 

The  court  not  being  warranted  by  the  plead- 
ings in  either  suit  to  sell  the  timber  belong- 
ing to  the  heirs  of  H.  G.  Crouch,  deceased,  it 
necessarily  follows  that  the  sale  to  Hench, 
Dromgold,  and  Shull  is  not  merely  voidable, 
but  absolutely  void. 

"Where  there  is  no  pleading  to  warrant  a 
decree,  or  part  of  a  decree,  the  decree,  or 
such  part  of  it,  is  not  merely  voidable,  but 
void,  as  it  is  not  on  a  matter  in  issue."  Wald- 
ron  v.  Harvey,  64  W.  Va.  608,  46  S.  B.  603 
(syllabus,  point  2)  102  Am.  St  Rep.  959 ;  Ho- 
back T.  Miller,  supra. 

The  purchasers  acquired  no  right  to  the 
timber  belonging  to  appellants  by  such  pre- 
tended sale.  A  purchaser  at  a  Judicial  sale 
Is  bound  to  know  of  the  want  of  jurisdiction, 
if  such  want  exists.  Hoback  v.  MUler,  supra ; 
Waldron  v.  Harvey,  supra. 

The  appellants,  however,  do  not  complain 
of  the  decrees  of  November  22,  1902,  and  Jan- 
uary 27,  1903,  by  which  the  sale  of  the  tim- 
ber was  made  and  confirmed.  They  have  ap- 
pealed from  two  decrees,  one  of  which  was 
entered  on  July  7,  1908,  overruling  exceptions 
to  the  petition  of  Hench,  Dromgold,  and  Shull, 
and  the  other  entered  on  November  25,  1908, 
extending  the  time  to  cut  and  remove  the 
timber.  No  complaint  is  made  of  the  earlier 
decrees.  But  the  decrees  appealed  from  are 
but  modifications  of  such  earlier  decrees, 
which  we  have  found  to  be  void,  and  it  fol- 
lows that  they  are  also  void. 

The  sale  being  void,  the  purchasers  should 
be  restored  to  their  status  quo,  so  far  as  it 
can  be  done  without  violating  other  rules  of 
law  and  principles  of  equity  governing  the 
rights  of  parties  In  such  cases.  Hudgin  v. 
Hudgin,  6  Grat  (Va.)  320,  52  Am.  Dec.  124; 
Haymond  v.  Camden,  22  W.  Va.  190 :  Charles- 
ton, L.  &  M.  Co.  T.  Brockmeyer,  23  W.  Va. 
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835;  and  Hull  ▼.  Hull,  supra.  To  what  ex- 
tent this  can  now  be  done  we  are  hot  advised 
by  the  record.  It  does  not  appear  bow  much 
of  the  purchase  money  has  been  paid  by 
Hencb,  Dromgold,  and  Shall,  nor  how  it  has 
been  applied. 

Hencb,  Dromgold,  and  Shull,  having  pur- 
chased from  Eli  H.  Crouch  his  undivided  half 
of  the  timber  on  the  l,5e3-acre  tract,  had  a 
right  to  have  partition  thereof  made  between 
themselves  and  appellants,  and  for  this  pur- 
pose only  it  was  proper  for  the  court  to  en- 
tertain their  petition.  There  is  no  complaint 
made  of  the  decree  confirming  the  partition 
of  tbe  land,  and,  notwithstanding  it  appears 
in  the  record,  it  is  not  before  this  court  for 
review. 

The  decree  of  November  25,  1908,  la  TOid 
in  so  far  as  it  attempts  to  give  five  years' 
time  from  its  date  for  the  cutting  and  re- 
moval of  tbe  timber  belonging  to  these  ap- 
I)ellant8,  and  also  in  so  far  as  It  purports 
to  invest  Hench,  Dromgold,  and  Shall  with 
any  right  to  said  timber,  and  will  be  revers- 
ed, and  the  causes  vtrill  be  remanded  for  such 
further  proceedings  to  be  had  therein  as  any 
of  the  parties  thereto  may  be  advised  it  is 
proper  for  them  to  take. 


(88  W.  Va.  389) 

PRICE  V.  PRICBl 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  13,  1910.) 

(ByUahu*  ly  the  Court.) 

1.  Trusts  (§  124*)— Existence— Sufmcienot 
of  evibence. 

On  a  bill  in  equity  by  a  husband  against 
tbe  wife,  to  compel  her  to  convey  to  him  the 
legal  title  to  property,  used  as  a  homestead 
and  purchased  with  money  derived  from  other 
property,  paid  for  with  money  furnished  in 
part  by  him  and  in  part  by  his  father,  and  con- 
'  veyed  to  her,  on  the  theory  of  a  resulting  or  ex- 
press parol  trust  in  favor  of  the  basband,  proof 
of  declarations  of  intent  or  agreement,  at  the 
date  of  the  original  purchase,  that  the  wife 
should  take  the  legal  title  to  the  property  for 
the  benefit  of  tbe  husband  and  the  children  of 
the  family,  is  insufficient  to  establish  an  exclu- 
sive trust  in  favor  of  the  husband,  and,  there- 
fore, will  not  sustain  a  decree  in  his  favor. 

fEd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  1C7 ;   Dec.  Dig.  S  124.*] 

2.  Trusts  (5  374*)— AcnoK  to  Establish— 
Relief  to  Defendant  —  Sufficiency  of 
Pleading. 

A  prayer,  in  the  answer  to  such  a  bill,  for 
an  adjudirntion  of  title  in  tbe  wife  and  a  writ 
of  possession,  founded  i.pon  occupation  of  the 
premises  by  the  husband  and  bis  cruel  treat- 
ment of  the  wife,  relied  upon  in  the  answer  as 
justification  for  her  absenting  herself  from  the 
home,  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  ii  607-612;   Dec.  Dig.  f  374.*] 

S.  Appeal  and  Error  (J  1175*)- Disposition 
OF  Cause— Dismissal— Saving  Appropri- 
ate Remedies  to  Defendant. 

The  appellate  court,  on  reverting  a  decree 
for  the  plaintiff  on  such  a  bill  and  dismissing 
the  bill,  will  insert  in  the  order  a  clause  saving 


to  tbe  defendant  all  appropriate  remedies,  legal 
or  equitable,  for  the  vindication  of  her  pcisonal 
and  property  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4585 ;  Dec  Dig.  J  1175.*] 

4.  Equitt   (j  190*)  — Pleading- Answer  — 
Mattes  Fobei«n  to  Bill. 

Matter  foreign  to  the  bill  cannot  be  intro- 
duced by  an  answer,  praying  affirmative  relief. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  433;  Dec.  Dig.  g  190.*] 

(Addttional  ByUaiut  by  Editorial  Btaf.) 

5.  E3QUITT   (I   427*)-:P]:xADii(o— RxuKr  Noi 

fiPECIFICALLT  ASKED. 

In  an  equity  suit,  relief  not  specifically 
asked  cannot  be  granted  on  an  answer,  in  tbe 
absence  of  a  prayer  for  general  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  1001-1014;  Dec.  Dig.  §  427.»J 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 

Action  by  J.  N.  Price  against  Rachel  V. 
Price.  From  the  decree,  defendant  appeals. 
Reversed  and  bill  dismissed. 

J.  Hop.  Woods,  for  appellant  Wilcox 
&  Musgrave,  for  appellee. 

POFFENBAROER,  J.  In  a  suit  io  equity 
by  J.  N.  Price  against  Rachel  V.  Price,  Us 
wife,  to  compel  her  to  convey  to  Mm  the 
legal  title  to  a  small  piece  of  property,  the 
circuit  court  of  Barbour  county  pronounced 
a  decree,  requiring  tbe  conveyance  to  him 
of  an  undivided  one-half  of  tbe  property, 
from  which  she  has  appealed. 

Tbe  theory  of  plaintilTs  bill  is  a  parol 
trust,  arising  partly  out  of  h\»  payment  of 
purchase  money  and  partly  ^t  of  tbe  pay- 
ment of  purchase  money  by  his  father  for 
his  benefit.  The  tract  of  land  in  contro- 
versy is  not  the  one  in  which  this  alleged 
trust  was  originally  created.  That  piece 
of  land  long  since  passed  out  of  tbe  hands 
of  the  parties,  as  has  also  some  other  land 
into  which  it  was  converted  by  exchange. 
The  land  involved  here,  however,  was  pur- 
chased with  money  derived  from  tbe  sale 
of  some  of  said  other  lands.  The  history 
of  the  transaction  is  as  follows:  In  187<i 
O.  N.  Wilmoth  and  others  conveyed  to  tbe 
defendant  a  small  tract  of  land,  in  consid- 
eration of  $107,  of  which  $57  was  paid  by 
the  plaintiff,  her  husband,  and  the  remain- 
ing $50  by  her  father-in-law.  This  piece 
of  land  was  afterwards  sold  and  conveyed 
to  William  P.  Price,  he  paying  some  cash 
on  account  of  it  and  executing  to  tbe  de- 
fendant bis  two  notes  of  $50  each  for  the 
balance.  In  1884  WUliam  P.  Price  convey- 
ed to  the  defendant  another  tract  of  land, 
in  consideration  of  $100  in  cash  and  the 
surrender  of  said  two  notes.  In  1900  this 
piece  of  land  was  sold  to  William  T.  Ive, 
Jr.,  for  the  Freeport  Smokeless  Coal  Com- 
pany, in  consideration  of  $2C5,  which  was 
paid  in  cash  and  deposited  in  a  bank  to  the 
credit  of  the  defendant     On  the  17th  day 
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of  December,  1900,  the  land  In  controversy 
was  bougbt  for  tbe  sum  of  $225,  and  paid 
for  out  of  the  money  realized  from  the  sale 
to  the  coal  company. 

The  conveyance  to  the  wife  was  presump- 
tively a  gift  from  her  husband  and  father- 
in-law;  but  the  preeumption  was  rebuttable 
and  subject  to  overthrow  by  evidence  of  a 
different  intention.  The  testimony  of  the 
plaintiff  and  other  witnesses,  found  In  the 
record,  tends  to  prove  that  It  was  not  In- 
tended as  a  gift,  and  we  need  not  cite  au- 
thority for  the  well-settled  proposition  that 
the  statute  of  frauds  does  not  inhibit  the 
establishment  of  such  a  trust,  as  tbe  plain- 
tiff has  endeavored  to  set  up. 

We  are  of  tbe  opinion,  however,  that  if 
he  has  established  any  trust  at  all.  It  is  not 
one  in  his  favor  alone.  In  other  words,  it 
is  not  a  trust  for  his  sole  benefit  He  says 
himself  the  understanding  was  that  his  wife 
should  hold  the  title  to  the  land  for  the 
benefit  of  himself  and  the  children.  Wil- 
liam P.  Price,  his  brother,  testifying  as  a 
witness  for  him,  says  his  father  caused  the 
deed  to  be  made  to  the  wife  because  the 
husband  was  a  little  reckless  at  that  time. 
He  then  says:  "Father  did  that  for  the 
protection  of  J.  N.  Price  and  ftimlly." 
Stlngley  ShaflTer,  a  witness  for  the  defend- 
ant, snys  plaintiff's  father  told  him  he  had 
caused  the  deed  to  be  made  In  that  way  to 
make  a  home  for  the  defendant  and  the  chil- 
dren. The  defendant  says  her  father-in-law 
traded  a  mare  in  on  the  purchase  of  the 
original  tract  of  land  at  the  price  of  $50, 
for  the  benefit  of  herself  and  her  children, 
but  not  especially  for  her  husband,  and  de- 
nies that  it  was  for  his  sole  benefit  As 
father  and  son  united  their  means  in  ttiis, 
they  must  have  intended  to  accomplish  the 
same  purpose.  Taken  all  together,  the  evi- 
dence shows  conclusively  that.  If  there  was 
any  trust  at  all.  it  was  what  is  known  in 
equity  as  a  family  trust,  one  for  the  benefit 
of  husband,  wife,  and  children;  the  wife 
holding  the  legal  title  for  the  benefit  of  all. 
HllI  on  Trustees,  marg.  pp.  76-79,  Inclusive; 
Talley  v.  Ferguson,  64  W.  Va.  328,  62  S.  B. 
456.  17  L.  R,  A.  (N.  S.)  1215.  The  very  na- 
ture of  the  transaction  and  all  the  circum- 
stances emphasize  this  view  of  the  Import 
of  the  oral  evidence. 

Another  plausible  theory,  the  principles  of 
construction  may  sustain,  is  that  the  state- 
ments, relied  upon  as  constituting  a  trust, 
were  mere  expressions  of  motive,  hope,  or 
expectation,  not  intended  at  all  to  create  or 
reserve  any  equitable  right,  title,  or  Interest 
in  the  land.  In  other  words,  the  intention, 
on  the  part  of  both  father  and  son,  may 
have  been  an  absolute  conveyance  to  the 
wife,  in  the  belief,  and  with  the  hope,  that 
such  an  arrangement  would  afford  a  better 
guaranty  of  a  homestead  for  the  family,  in- 
clndlng  the  hnsbnnd,  than  a  conveyance  to 
him  would  have  provided;  the  danger  of  Ills 


recklessness  and  Improvidence  being  obvious 
to  all.  WUmoth  v.  Wilmoth,  34  W.  Va.  426, 
12  S.  B.  731;  MUhoUen  v.  Rice,  13  W.  Va. 
519;  May  v.  Joynes,  20  Grat  (Va.)  692; 
Rlddlck  V.  Cohoon,  4  Rand.  (Va.)  547 ;  Wal- 
lace V.  Dold,  3  Leigh  (Va.)  258;  Stlnson  v. 
Day,  1  Rob.  (Va.)  439.  That  the  husband  and 
father-in-law  paid  for  the  land  would  not 
preclude  adoption  of  this  Interpretation  of 
the  evidence.  Prima  facie  the  land  was  a 
gift  to  the  wife.  The  burden  rests  upon  . 
others  to  give  tbe  transaction  a  different 
status,  and  the  evidence  stops  short  of  an  ex- 
clnsive  trust  in  favor  of  the  husband.  He 
has  not  sole  equitable  title.  It  follows  that 
there  was  at  least  a  partial  gift,  a  relin- 
quishment of  beneficial  interest  To  deter- 
mine the  rights  of  the  parties,  therefore, 
it  would  be  necessary  to  ascertain  to  what 
extent  it  lias  been  parted  with,  and  this 
would  call  for  application  of  the  principles 
above  referred  to,  as  well  as  consideration 
of  the  elements.  Incidents,  and  qualities  of 
trusts  for  the  benefit  of  families. 

There  Is  no  occasion,  however,  to  say 
whether  tbe  defendant  took  this  conveyance 
in  trust  for  the  family.  It  suffices  the  pur- 
poses of  this  case  to  say  she  did  not  take 
it  in  trust  for  her  husband  alone.  If  she 
took  it  in  trust  for  the  family,  the  trust  Is 
still  active  and  unsatisfied,  and  he  cannot 
take  from  her  the  legal  title  and  thus  termi- 
nate It  or  oust  the  trustee.  As  we  are 
thoroughly  convinced  that  he  has  not  ex- 
clusive title  to  tbe  beneficial  interest  In  the 
land,  tbe  decree  complained  of  is  erroneous. 

It  appears,  from  both  tbe  bill  and  the  an- 
swer, that  the  parties  are  living  separate 
and  apart  from  each  other;  the  husband  oc- 
cupying the  premises  in  controversy,  and 
the  defendant  residing  with  some  of  her 
children.  Having  set  up  these  facts,  and 
averred  Justification,  on  the  ground  of  cruel- 
ty, threats,  and  personal  danger,  for  absept- 
Ing  herself  from  the  company  of  her  hus- 
band, the  defendant  asked  for  an  adjudica- 
tion of  title  in  herself  and  a  writ  of  posses- 
sion, which  the  court  refused,  and  of  this 
she  complains  here.  The  pleadings  and 
proofs  in  the  case  fall  to  show  Inability  on 
her  part  to  obtain  admission  to  the  property. 
She  says  nothing  to  the  contrary  other  than 
that  her  occupancy  of  It  with  him  would  be 
disagreeable  and  dangerous  to  her.  As  pos- 
session Is  not  denied  her,  she  needs  no  writ 
to  obtain  occupancy  and  enjoyment  thereof. 
Legal  title  is  conceded  to  her  by  the  bill,' 
and  Jurisdiction  to  remove  clbud  or  quiet 
title  Is  not  Invoked  by  disclosure  of  any  facts 
upon  which  it  can  stand.  Hence  no  cause 
for  relief,  as  .to  property  rights,  appears. 
Defendant's  real  need  seems  to  be  protec- 
tion from  ill  treatment  at  the  hands  of  her 
husband,  a  matter  not  germane  to  the  bill 
in  this  cause,  relating  solely  to  pror^^rty 
rights,  nor  included  In  the  prayer  of  the  nn- 
swer.    In  these  conclusions  we  find  two  sufil- 
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dent  reasons  for  denial  of  relief  on  tbe 
answer.  An  answer  cannot  Introduce  for- 
eign matter  as  ground  for  affirmative  re- 
lief. Peters  v.  Case,  62  W.  Va.  33,  57  S.  E. 
733,  13  L.  R.  A.  (N.  S.)  408;  Goff  v.  Price, 
42  W.  Va.  384,  26  S.  E.  287;  Radcliff  ▼. 
Corrothers,  33  W.  Va.  682,  11  S.  E.  228; 
McMnllen  t.  Eaimn,  21  W.  Va.  233.  Nor  can 
relief,  not  specifically  asked,  be  granted 
tbereon,  in  the  absence  of  a  prayer  for  gen- 
eral relief.  Goff  v.  Price, ,  cited.  The  dis- 
tinction between  property  and  personal 
rights  and  applicable  remedies,  here  noted, 
seems  to  have  been  fully  observed  and  well 
stated  in  Manning  v.  Manning,  79  N.  C.  293, 
28  Am.  Rep.  324,  but  the  Code  practice, 
there  in  use,  allowed  procedure  different 
from  ours. 

These  conduslons  call  for  reversal  of  tbe 
decree  and  dismissal  of  the  bill;  but,  to 
avoid  possible  preclusion  of  relief  in  a  prop- 
er action,  on  the  new  matter  averred  in  the 
answer,  under  the  principle  of  res  Judicata, 
the  order  of  dismissal  will  save  to  the  de- 
fendant the  benefit  of  all  appropriate  reme- 
dies, legal  and  equitable,  tbat  may  be  neces- 
sary to  the  vindication  of  her  rights,  re- 
specting tbe  property  in  controversy  and 
all  other  matters  in  any  way  brought  Into 
this  cause.  Coats  and  damages  in  this  court 
and  costs  in  the  court  below  will  be  de- 
creed to  tbe  appellant 


(6S  W.  Va.  SM) 

ELSWICK  V.  DBSKINS  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  13,  1910.) 

(Syttahut  iy  the  Court.) 

1.  Equitt  (J  239*)— ExHiBrr— Demubbkb. 

Where  a  bill  alleges  a  fact,  and  states 
that  a.  written  exhibit  will  prove  tbe  fact,  on 
demurrer  that  fact  will  be  taken  as  true,  though 
that  exhibit  do  not  prove  tbat  fact,  if  it  do  not 
codtradict  such  allegation. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  494;   Dec.  Dig.  i  239.*] 

2.  Mechanics'   Liens  (8  139*)— Notice— Af- 
fidavit. 

The  notice  by  the  furnisher  of  materials 
used  in  the  construction  of  a  building  and  the 
affidavit  appended  to  it  may  be  read  together, 
to  state  tbat  the  material  was  used  in  the 
construction  of  the   building. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens.  Cent.  Dig.  IS  234^236;  Dec.  Dig.  S 
139.*] 

8.  Mechanics'  Liens  (§  275*)- Enforcement 
.— Pleading  — Demukker—'Time  oe  Filing 

Lien. 

Where  a  bill  to  enforce  a  mechanic's  lien 
for  material  furnished  states  that  it  was  re- 
corded in  the  clerk's  office,  not  stating  that  it 
was  filed  in  that  office  within  60  days  from 
the  furnishing  of  the  material,  the  mechanic's 
lien  record,  made  an  exhibit,  may  on  demurrer 
be  read  to  fix  the  date  of  the  furnishing  ma- 
terial and  filing  the  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  fi  632-^;  Dec  Dig.  { 
275.*] 


Appeal  from  Circnit  Conrt,  Mingo  County. 

Bill  by  W.  B.  ElBwlck  against  Elizabeth 
Deskius  and  others.  Judgment  for  plaintiff, 
and  defendant  Elizabeth  Desldns  appeals. 
Affirmed. 

John  J.  Hamrick,  for  appellant  Sheppard, 
Goodfkoontz  &  Scherr,  for  appellee  Mingo 
Lime  &  Lumber  Co.  C.  H.  Jones,  for  appel- 
lee Williamson.  Stokes  &  Bronson,  for  ap- 
pellee Wayman.  J.  L.  Stafford,  for  appellee 
Beall  Hardware  Co. 

BRANNON,  J.  In  May,  1907,  Elizabeth 
Deskius  made  a  verbal  contract  with  W.  B. 
Elswick,  afterwards  reduced  to  writing,  un- 
der which  Elswick'  agreed  to  construct  for 
Desklns  on  lots  owned  by  her  in  the  city  of 
Williamson  a  theater  building,  for  the  sum  of 
$11,955.  Under  tbat  contract  Elswick  did 
build  the  theater,  doing  some  extra  work  un- 
der contract,  which  extra  work,  added  to 
the  original  contract  price,  brought  the  cost 
of  the  building  up  to  $13,882.26.  Elswick  filed 
a  mechanic's  lien  against  the  theater  and  the 
lots  on  which  it  stood,  and  brought  a  chan- 
cery suit  to  enforce  tbe  same  in  the  circuit 
court  of  Mingo  county.  While  this  suit  was 
pending  BSswick  made  a  writing  reciting  his 
lien  against  Desklns,  and  tbat  a  large  bal- 
ance was  due  him,  and  assigning;  to  the  Min- 
go Lime  &  Lumber  Company  so  much  of  the 
said  mechanic's  lien  debt  as  would  satisfy 
indebtedness  of  Elswick  to  the  Mingo  Lum- 
ber Company.  The  Mingo  Lumber  Company 
was  made  a  defendant  to  the  bill  of  Elswick. 
and  filed  an  answer  setting  up  said  assign- 
ment and  asking  the  payment  of  its  debt  out 
of  the  lien  of  Elswick. 

H.  T.  Williamson  furnished  Elswick  some 
material  entering  into  the  construction  of 
said  theater,  and  be  filed  a  mechanic's  lien 
against  it  therefor,  and  for  its  enforcement 
he  brought  a  chancery  suit  in  the  same  conrt 

The  A.  H.  Beall  Hardware  Company  fur- 
nished some  material  to  Elswick  entering  in- 
to the  construction  of  said  theater,  and  filed 
a  mechanic's  lien  against  it  therefor,  and 
brought  a  suit  for  its  enforcement  in  the 
same  court 

John  P.  Wayman  did  the  electric  light  wir- 
ing of  said  theater  under  contract  with.  ESs- 
wlck,  furnishing  material  therefor,  and  he 
filed  a  mechanic's  lien  against  the  theater 
therefor,  and  he  filed  his  petition  setting  it 
up  in  the  suits  and  asking  the  enforcement 
of  his  lien. 

The  said  causes  were  heard  together. 
There  were  other  claims  involved  in  the  suits 
not  necessary  here  to  be  specified.  During 
the  pendency  of  the  litigation  Elswick  and 
Desklns  made  a  written  agreement,  Febru- 
ary 26,  1908,  reciting  the  pendency  of  Eto- 
wlck's  suit,  and  that  certain  material  and 
labor  claims  were  being  asserted  as  liens  on 
the  theater  and  lots,  which  were  of  intricacy, 
and  that  Elswick  bad  theretofore  made  said 
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assignment  to  the  fiflngo  Lime  8e  Ltunber 
Company  for  a  i>ortion  of  tbe  mechanic's  lien, 
and  then  providing  that  after  the  amounts  of 
the  material  and  labor  claims  alleged  to  con- 
stitute Uens  on  said  property  shoald  be  fully 
adjusted  and  Desklns  and  Elswick  should 
have  a  final  aettlement  of  their  accounts,  if 
any  balance  then  be  found  to  be  due  from 
Deeklns  to  Elswick  tbe  same  should  be  paid 
to  the  'Mingo  Lime  &  Lumber  Company  to 
the  extent  of  its  said  assignment,  or  any 
amount  then  due, upon  the  indebtedness  pro- 
vided for  by  said  assignment,  and  further 
providing  that  the  assignment  was  not  in- 
tended as  a  settlement  of  the  account  between 
Dcskins  and  Elswlclc,  but  that,  Deskins  being 
desirous  of  having  tbe  lien  released,  Elswick 
agreed  to  release  tbe  Hen,  and  thereby  did 
release  it,  and  to  dismiss  his  suit  for  the  en- 
forcement thereof  without  waiving  hia  right 
of  action  against  Deskins  as  to  any  amount 
found  due  him  upon  full  settlement. 

An  order  was  made  referring  the  cases  to 
a  commissioner  to  report  what  liens,  whether 
mechanics'  Hens  or  others,  existed  against 
the  said  property  and  their  priority.  The 
commissioner  made  a  report  reporting  as 
valid  liens  those  of  Williamson,  Mingo  Lime 
&  Ldmber  Campany,  Beall  Hardware  Com- 
pany, the  Wayman  lien  and  Elswick's  lien, 
finding  a  balance  after  those  other  liens  due 
Elswick  of  $1,569.75. 

On  the  3d  of  October,  1908,  a  decree  was 
entered  in  the  causes  holding  that  Elswick 
was  Indebted  to  the  Beall  Hardware  Com- 
pany $251,  constituting  a  lien  on  the  theater 
property,  and  to  Wayman  $346.18,  also  a  lien, 
and  that  Elswick  was  indebted  to  WUliam- 
son  $1,507.38,  also  a  lien,  and  the  Mingo  Lime 
&  Lumber  Company  $S38,  the  debt  secured 
by  said  assignment  to  it,  and  some  other  lien 
debts  not  involved,  and  declaring  tbem  liens 
on  the  said  property  and  subjecting  it  to  sale, 
and  providing  that  the  decree  should  not  bind 
Elswick  and  Deskins  as  between  themselves 
from  asserting  in  any  court  of  law  the  claim 
of  one  as  against  the  other,  and  the  matter 
of  amount  due  on  final  settlement  between 
them  is  not  passed  upon,  but  is  dismissed 
therefrom  without  prejudice  to  one  as  against 
the  other.  £^m  said  decree  EUizabetb  Des- 
kins appeals. 

The  Mingo  Lime  &  Lumber  Company's  Case. 

It  is  objected  by  counsel  for  the  appellant 
that  it  was  error  to  decree  this  debt  in  ad- 
vance of  a  decree  finding  the  true  amount 
of  indebtedness  between  Elswick  and  Des- 
kins ;  that  until  that  amount  should  be  fixed 
and  adjudicated  by  decree  as  between  them 
there  could  not  be  a  decree  in  favor  of  the 
Mingo  Company.  It  is  argued  that  other  liens 
had  prior  right  over  the  Mingo  Company's 
lien  and  must  be  first  i>aid,  and  that  the  as- 
signment of  EUswick  to  tbe  Mingo  Company 
could  only  get  the  balance  after  paying  prior 
liens  and  in  case  any  balance  was  found  due 


from  Deskins  to  Elswick;  that  there  should 
have  been  a  decree  final  between,  not  only 
the  mechanics'  lienors  against  EUswIck,  but 
as  between  Elswick  and  Deskins.  There  can 
be  nothing  in  this.  Even  if  Elswick  and  Des- 
kins had  not  made  the  agreement  of  26tb 
of  February,  190S,  by  which  Elswick  agreed 
to  release  his  lien  and  to  leave  the  amount 
as  between  themselves  after  payment  of  the 
lien  to  future  settlement  or  future  action  at 
law,  I  do  not  know  tliat  it  would  have  been 
error  to  ascertain  tbe  rights  of  lien  credi- 
tors of  Elswick  and  adjudicate  their  payment 
out  of  Elswick's  lien,  if  it  was  correctly  found 
that  there  was  enough  remaining  unpaid 
from  Deskins  to  Elswick  to  satisfy  such  lien 
creditors,  without  decreeing  the  balance  be- 
tween them.  But  we  have  not  that  question 
before  us.  We  know  that  Deskins  and  Els- 
wick dismissed  from  this  suit  all  claim-  be- 
tween them  after  payment  of  the  liens.  We 
know  that  their  agreement  recognized  the 
pendency  of  these  suits  and  that  various  liens 
were  Involved  in  it,  and  left  them  for  future 
adjudication,  and  expressly  provided  for  pay- 
ment of  the  Mingo  Lime  &  Lumber  Compa- 
ny's debt  out  of  Elswick's  lien,  if  it  should 
be  Judicially  ascertained  that  there  was  mon- 
ey enough  to  pay  it  in  the  hands  of  Deskina 
Deskins  knew  of  the  assignment  to  the  Mingo 
Company,  and  it  would  be  i^reposterous  to. 
say  that  Deskins  and  Elswick  could  by  any 
agreement  defeat  the  fixed  and  vested  rights 
of  the  Mingo  Company  under  its  assignment; 
to  say  that  they  could  make  an  agreement  re- 
leasing the  Hen  of  the  Mingo  Company  under 
said  assignment,  or  dismissing  the  suit  to 
the  prejudice  of  that  company.  Indeed,  they 
did  not  design  to  do  so,  for  their  agreement 
expressly  provided  for  the  payment  of  the 
Mingo  Company's  debt  out  of  the  fund. 

Equally  preposterous  would  it  be  to  say 
that  those  parties  could  make  an  agreement 
to  take  out  of  the  case  the  adjudication  of 
rights  as  between  them,  and  thus  frustrate 
the  Mingo  Company  from  having  decreed  to 
it  its  rights  resting  in  the  suit  In  fact,  we 
must  interpret  the  agreement  as  one  leaving 
in  the  suit  for  future  adjudication  the  right 
of  the  <Mingo  Company  and  other  lienors,  and 
taking  out  of  it  only  the  settlement  of  the 
balance,  if  any,  remaining  due  from  Deskins 
to  EUswIck;  and,  so  construing  that  agree- 
ment it  does  not  lie  with  Deskins  now  to 
say  that  these  suits  are  rendered  Ineffica- 
cious to  give  relief  to  the  Mingo  Company. 
She  eliminated  the  settlement  between  her 
and  Elswick  from  that  suit,  and  it  Is  not  pos- 
sible to  say  that  she  can  now  say  that  there 
shall  be  no  decree  as  to  the  rights  of  the  Min- 
go Company  until  there  shall  be  a  decree  as 
between  her  and  Elswick.  The  proof  and  the 
commissioner's  report  find  a  balance  due  from 
her,  enough  to  pay  the  Mingo  Company.  The 
evidence  shows,  and  the  commissioner's  re- 
port finds,  that  after  payment  of  the  liens 
having  priority  over  the  Mingo  Company  due 
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from  Deskins  to  Elswick  there  remains  a  sum 
more  than  sufficient  to  pay  the  Mingo  Com- 
pany.   We  see  no  error  In  decreehag  this  debt 

Williamson's  Case. 

It  Is  objected  that  the  bill  of  Williamson 
Is  defective  In  not  alleging  that  by  the  con- 
tract between  Williamson  and  Elswlck  for 
furnishing  the  lumber  the  lumber  was  to  be 
used  in  constructing  the  theater  and  was  so 
used.  As  a  legal  proposition  we  do  not  deny 
this ;  but  we  meet  It  by  saying  that  the  bill, 
fairly  construed,  does  meet  this  requirement. 
The  clause  of  the  bill  In  this  respect  alleges: 
"That  in  the  construction  of  said  building  the 
said  defendant  W.  B.  Elswick  entered  Into  a 
contract  with  this  plalntifT,  whereby  the  said 
plaintiff  in  pursuance  thereof  furnished  ma- 
terial to  the  said  Elswick  to  be  used  in  the 
construction  of  said  theater  building,  and 
which  went  Into  the  erection  and  construc- 
tion of  said  building,  which  material  con- 
sisted of  lumber,"  etc.  This  shows  that  the 
agreement  was  that  the  lumber  was  to  be 
used  In  the  building,  and  was  so  used. 

We  think  the  account  is  sufficiently  definite. 
The  law  cannot  require  every  little  piece  of 
lumber  to  be  separately  specified  in  a  great 
building.  This  account  under  a  certain  date 
gives  11  specifications  of  numbers  of  pieces 
■of  lumber  and  their  dimensions,  making  up 
8,000  feet,  and  on  another  date  charges  8,000 
feet  of  dressed  poplar,  and  gives  the  lump 
price  of  $850  for  all  under  those  two  dates. 
That  ts  sufficient  Was  Williamson  required 
to  detail  the  sizes  and  character  of  poplar 
plank?  Shall  we  so  construe  the  mechanic's 
Hen  law  as  to  overthrow  it  for  such  technical- 
ity? This  specification  told  Deskins  and  ev- 
erybody else  what  lumber  bad  been  furnished 
and  the  total  price  claimed. 

It  Is  objected  that  the  building  was  com- 
pleted August  16,  1907,  that  the  last  lumber 
furnished  by  Williamson  was  on  that  date, 
and  that  the  lien  was  not  filed  until  more 
than  60  days  thereafter,  and  It  was  thus  too 
late,  and  that  notice  of  his  lien  -was  not 
given  until  37  days  thereafter.  Evidence 
shows  that  on  the  22d  day  of  September 
Williamson  furnished  a  piece  of  lumber, 
and  on  October  29th  furnished  100  feet  of 
lumber  %x%,  and  that  this  lumber  was 
put  into  the  building  and  essential  to  It 
This  would  bring  the  notice  within  the  time 
prescribed  by  law.  Are  we  to  say,  as  coun- 
sel would  have  us  say,  that  this  last  lumber 
constituted  a  separate  contract  and  cannot 
be  tacked  to  the  other  lumber?  Elswick 
swears  that  he  put  some  of  this  lumber  In- 
to the  building  on  the  26th  day  of  October. 
The  piece  of  lumber  was  used  in  the  fly  trap 
for  letting  the  stage  curtains  down.  This 
was  an  essential  part  of  the  work.  The  evi- 
dence Is  that  the  large  glass  for  the  front 
window  was  broken,  causing  the  delay,  and 
that  other  glass  bad  to  be  obtained,  and  that 
it  was  put  in  on  the  29th  of  October,  and 
the  100  feet  of  lumber  furnished  by  Wil- 


liamson was  used  in  so  doing.  Now,  this 
lumber  was  used  in  essential  parts  of  the 
theater,  and  the  building  was  not  complete 
until  it  was  done,  and  it  cannot  be  said 
that  the  furnishing  of  the  lumber  was  more 
than  35  days  before  notice  to  Deskins,  nor 
that  the  building  was  completed  until  that 
lumber  was  furnished.  True,  the  price 
charged  for  that  lumber  furnished  the  22d 
of  Septembefr  and  29th  of  October  was 
small,  $1.90;  but  if  It  was  essential,  and 
It  was,  it  wonid  save  the  balance  of  the  ac- 
count 

It  is  charged  by  counsel  that  the  building 
was  really  completed  except  for  this  small 
quantity  of  lumber,  and  that  it  is  a  trick 
of  Williamson  and  Elswick  by  collusion  to 
say  that  the  contract  with  Williamson  had 
not  been  completed  16th  of  August  and  to 
save  the  account  by  these  additional  Items 
of  lumber.  That  la  assumption;  no  evi- 
dence sustains  this  charge  of  collusion.  It  Is 
claimed  that  the  theater  was  turned  over  to 
Mrs.  Deskins  before  these  two  Items  of 
lumber  were  furnished.  The  evidence  does 
show  that  a  few  days  before  it  was  furnish- 
ed theatrical  performances  were  bad  there- 
in. That  may  very  well  be  without  the 
building  having  been  completed.  The  glass 
had  not  been  put  In  the  window.  That  glass 
was  surely  a  material  item  in  the  comiiletlon 
of  the  building.  I  think  that  piece  of  lum- 
ber had  not  been  put  in  the  fly  trap  then. 
That  was  essential  to  the  building.  There 
is  no  evidence  to  show  any  formal  turning 
over  of  the  building  to  Deskins  or  real  com- 
pletlon  of  it  until  the  29th  day  of  October 
as  the  earliest  date,  and  in  fact  the  evi- 
dence shows  that  the  electric  wiring  was 
put  in  later,  and  surely  until  that  was  done 
the  building  was  not  complete,  and  that  was 
a  part  of  Elswlck's  contract  as  he  distinctly 
states.  We  find  no  error  in  decreeing  the 
Williamson  debt 

The  Beall  Hardware  Comptiny'a  Case 
Here  it  la  objected  that  the  bill  filed  as 
Exhibit  No.  5,  what  is  alleged  to  be  the  me- 
chanic's lien,  and  that  it  does  not  appear  on 
inspection  ot  that  exhibit  that  it  was  sworn 
to.  Of  course,  the  account  filed  in  the  clerk's 
office  as  a  lien  must  be  sworn  to;  but  the 
answer  to  this  point  is  met  by  a  decision  of 
this  court  In  Houston  Lumber  Co.  v.  Wet- 
zel &  Tyler  R.  Co.,i  at  this  term.  It  holds 
that  though  an  exhibit  does  not  show  the 
fact  of  filing  the  lien  in  the  clerk's  office, 
yet  if  the  bUI  alleges  that  fact  and  It  U 
not  denied  in  the  answer,  the  allegation  is 
taken  for  true,  though  the  exhibit  does  not 
sustain  the  allegation.  That  holding  Is  that 
if  the  exiiibit  do  not  contradict  the  allesa- 
tion,  the  allegation  is  taken  for  true.  This 
point  rests  on  a  demurrer  to  the  hardware 
company's  bilL  Its  allegation  is  that  it 
made  out  a  mechanic's  lien  and  that  it  "was 
duly  sworn  to  on  the  day  and  date  afore- 
said by  0.  P.  Roach,  president  of  the  A.  H. 
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Beall  Hardware  Company,  a  corporation,  be- 
fore G.  M.  Millard,  a  notary  public  of  Bald 
county,  and  that  on  the  30th  day  of  Novem- 
ber, 1907,  the  said  Instrument  was  duly  ad- 
mitted to  record  In  the  office  of  the  clerk 
of  the  county  court  of  said  county,  all  of 
which  will  better  appear  from  a  copy  of 
said  Instrument  of  writing  or  mechanic's 
Hen,  which  Is  herewith  filed,  marked  'fiz- 
hlblt  No.  B,'  and  asked  to  be  made  a  part  of 
this  bill  and  read  tn  connection  herewith." 
So  there  was  no  error  in  overruling  the  de- 
murrer for  that  cause. 

But  It  Is  objected  that  that  affidavit  to  the 
notice  of  lien  given  by  the  hardware  com- 
pany to  Desklns  and  the  affidavit  to  the 
Hen  in  the  clerk's  office  do  not  state  that 
the  material  was  used  in  the  construction 
of  the  building.  We  admit  that  the  affi- 
davit to  the  notice  of  Hens  given  the  owner 
must  so  state.  However,  that  affidavit  does 
state  that  the  account  to  which  it  is  an- 
nexed was  "for  the  construction  of  a  cer- 
tain building  to  be  used  as  an  opera  house 
for  Elizabeth  Desklns,  situate,"  etc.  Turn- 
ing to  the  notice  preceding  that  affidavit,  we 
find  it  states  that  the  account  to  which  It 
refers  is  an  account  "of  materials  furnished 
by  the  undersigned,  the  A.  H.  Beall  Hard- 
ware Company,  under  contract  with  the  said 
W.  B.  Elswick,  contractor  aforesaid  for  the 
purpose  of  building  a  certain  house  known 
and  denominated  as  an  opera  house  for  the 
said  Elizabeth  Desklns,"  describing  the  prop- 
erty further,  and  that  Elswick  was  Indebted 
to  the  company  for  "materials  furnished 
•  •  •  for  the  construction  of  a  certain 
opera  bouse  for  Elizabeth  Desklns,"  describ- 
ing the  lots.  Now,  these  papers  do  not 
affirmatively  and  distinctly  say  that  the  ma- 
terial was  actually  used  In  the  actual  build- 
ing of  the  house;  but,  when  they  tell  us 
that  such  material  was  furnished  for  the 
construction  of  that  house,  is  it  straining 
them  to  say  that  the  reasonable  construction 
Is  that  they  say  the  material  was  actually 
so  used?  We  tblnk  that  It  would  be  tech- 
nicality to  overthrow  a  Just  claim  for  such 
cause.  This  mechanic's  Hen  statute  is  not 
BO  rigid  as  to  demand  it  As  to  the  failure 
of  the  affidavit  to  the  lien  to  state  that  the 
material  was  actually  used  In  the  building, 
we  do  not  think  that  Code  1906,  c.  75,  {  4. 
requires  that  affidavit  to  so  state.  I  re- 
mark here,  though  it  could  not  be  consid- 
ered on  demurrer,  that  as  proof  an  exhibit 
before  the  commissioner  cured  this  trouble, 
if  cure  was  necessary  under  the  allegation 
of  the  biU. 

Wayman's  Case. 

As  to  this  case  it  is  objected,  on  demur- 
rer to  the  petition  filed  by  Wayman,  that 
there  Is  no  allegation  in  It  that  Wayman 
within  60  days  from  the  time  of  doing  the 
work  and  furnishing  material  had  his  Hen 
recorded  in  the  clerk's  office.  This  Is  the 
aUegatlon  of  the  petition  as  to  this:  "Petl- 
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tloner  farther  says  that  within  tUrty-flve 
days  from  the  time  said  labor  and  material 
was  furnished  for  said  opera  house  under 
the  contract  aforesaid,  he  filed  with  the  said 
Elizabeth  Desklns,  the  owner,  an  duly  item- 
ized statement  of  the  work  done  and  ma- 
terials furnished,  verified  by  affidavit,  ai 
appears  from  said  Exhibit  A.  Said  account 
was  duly  recorded  In  the  couaty  court  clerk'? 
office  of  said  county  in  Mechanic's  Uen  Book 
Number  1,  page  221."  This  allegation  says 
that  the  account  was  recorded  in  the  clerk's 
office;  it  proves  that  fact,  but  It  does  not 
say  that  it  was  filed  within  60  days;  but, 
turning  to  the  account,  we  find  that  the 
last  labor  and  material  done  and  furnished 
was  December  21st,  and  the  account  was 
served  on  Desklns  December  26,  1907,  and 
filed  In  the  clerk's  office  January  7,  190& 
Can  we  refer  to  that  exhibit  to  help  out  the 
bill  and  prove  that  the  account  was  filed 
within  60  days?  I  think  we  can.  It  Is  use- 
less to  cite  decisions  of  this  court  to  prove 
that  an  exhibit  is  a  part  of  the  bill,  there 
being  many  such.  I  am  not  asserting,  that 
under  the  rules  of  equity  pleading  an  ex- 
hibit can  take  the  place  of  a  positive,  essen- 
tial, and  affirmative  averment  when  requir- 
ed by  those  rules;  but  I  do  say  that  In  an 
Instance  like  the  present,  where  the  main 
fact  of  filing  is  asserted  In  the  pleading, 
the  minor  fact  of  date  may  be  shown  by 
reference  to  the  pleading.  Rlchlands  v. 
Hlltebeltel,  92  Va.  91,  22  S.  E.  806.  We 
find  it  stated  in  31  Cya  561,  that  where  an 
exhibit  is  part  of  the  pleading,  as  it  is  In 
this  state,  "the  effect  is  as  if  the  instru- 
ment sued  on  were  set  out  in  the  pleading." 
See  8  Ency.  PI.  &  Prac.  740.  Whilst  I  am 
not  to  be  understood  as  holding  that  an  ex- 
hibit may  take  the  place  of  an  essential  af- 
firmative averment,  yet  I. say  It  may  often 
be  taken  to  cure  defect  and  amplify  an  al- 
legation, and  I  think  that  it  is  clear  that  we 
can  inspect  this  exhibit  In  connection  with 
the  allegation  that  It  was  filed  in  the  clerk's 
office  to  prove  the  date  of  filing. 

It  is  argued  that  Wayman's  account  dates 
December  2l8t,  and  that  Elswlck's  deposi- 
tion shows  that  on  the  26th  of  October 
the  building  was  completed,  except  putting 
In  the  glass  window,  and  therefore  Way- 
man's  work  was  done  after  the  completion 
of  the  contract  between  Desklns  and  Els- 
wick. Elswick  does  state,  as  must  be  ad- 
mitted,' that  the  building  was  completed 
29tb  of  October;  but  on  the  whole  evidence 
we  must  take  that  statement  as  Incorrect, 
because  he  states  that  the  wiring  was  done 
by  Wayman  and  was  within  his  contract 
with  Desklns,  and.  If  so,  the  house  was  not 
completed  until  21st  of  December.  Who  wUl 
say  that  the  electric  lighting  wires  were  not 
an  essential  part  of  the  completion  of  the 
buUding?  The  proof  shows  that  that  work 
was  done  in  December,  and  therefore  thir 
btiildlng  was  not  completed  until  that  time 
We  must  not  take  Elswlck's  statement  Uler 
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uUy,  we  must  not  take  the  statement  of  any 
witness  as  Infallible  and  conclusiye,  bat  we 
must  look  to  all  the  evidence  and  circum- 
stances. How  could  bis  statement  that  the 
building  was  completed  29th  of  October  be 
true,  when  he  says  that  the  wiring  was  a 
part  of  his  contract,  and  beyond  doubt  It 
was  not  done  until  December  21.  Elswick 
In  that  statement  merely  meant  that  the 
brick  and  carpenter  work  was  done  by  29th 
of  October. 

Upon  a  review  of  tbls  case  we  do  not  see 
that  any  Injustice  has  been  done,  the  debts 
being  just,  and  we  do  not  find  any  substan- 
tial ground  for  a  reversal  of  the  drcult 
court,  and  therefore  affirm  the  decree. 


(68  W-  Va.  482) 

HURST   HARJ>WARB   CO.    v.    GOODMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1910.) 

(Svttahut  Iv  the  Court.) 

1.  Fbatjds,  Statute  of  (§  26*)— Promise  to 
Answeb  foe  the  Debt  of  Another. 

If  property  be  delivered  or  services  ren- 
dered to  one  person  upon  an  oral  promise  of 
payment  by  anotlier,  and  charged  only  to  the 
person  to  whom  delivery  was  so  made  or  for 
whom  services  were  so  rendered,  and  an  effort 
made  to  collect  the  purchase  money  or  compen- 
sation from  the  person  against  whom  the 
charge  was  made,  such  promise  is  collateral, 
and,  if  not  in  writing,  void. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  |§  35-42%;  Dec  Dig.  §  20.*] 

2.  Frauds,  Statute  op  (§  33*)— Promise  to 
Answkb  fob  Debt  of  Another. 

If  the  main  purpose  of  an  oral  promise  by 
one  person  to  pay  a  sum  of  money  for  which 
another  is  liable  or  may  become  liable  is  to  se- 
cure a  direct,  personal,  and  pecuniary  benefit 
to  the  promisor,  the  promise  is  original,  and 
not  within  the  statute  of  frauds,  though  such 
third  person  remain  liable  for  the  debt. 

[EJd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §§  50-56;    Dec.  Dig.  §  33.*] 

8.  Frauds,  Statute  of  (§  33*)— Pbomise  to 

Pay  tub  Debt  of  Another. 

If  the  benefit  derived  by  the  promisor  in 
retnm  for  such  a  promise  is  remote,  indirect 
and  not  personal,  the  promise  is  collateral  and 
within  the  statute. 

[£^.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of.  Cent.  Dig.  $1  50-66;   Dec.  Dig.  {  83.*] 

4.  Frauds,  Statute  of  (|  33*)- Patment  of 
Corporate  Debts  —  Oral  Promise  of 
Stockholder. 

The  oral  promise  of  an  officer  and  stock- 
holder of  a  corporation,  who  is  liable  as  an 
indorser  on  its  paper  and  for  debts  or- obliga- 
tions, assumed  by  the  corporation,  to  pay  for 
goods  sold  and  delivered  to  it,  is  collateral  and 
within  the  statute ;  the  benefit  accruing  to  him 
from  such  sale  and  delivery  being  remote  and 
indirect. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  50-56;   Dec.  Dig.  §  33.»] 

Error  from  Circuit  Court,  Mingo  County. 

Action  by  the  Hurst  Hardware  Company 
against  A.  Goodman.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 


Stokes  &  Bronson  and  Sheppard.  Goody- 
koontz  &  Scherr,  for  plaintiff  In  error. 
Campbell,  Brown  &  Davis,  for  defendant  In 
error. 

POFFENBARGBR,  J.  Alleged  error  in 
the  rulings  of  the  trial  court  on  a  demurrer 
to  evidence  constitutes  the  ground  of  com- 
plaint on  this  writ  The  Hurst  Hardware 
Company  Instituted  the  action  to  recover  a 
sum  due  It  for  merchandise  sold  and  deliver- 
ed to  a  corporation,  known  as  the  Goodman 
Coal  &  Coke  Company,  amounting  to  $900.- 
85,  and  also  a  sum  due  it,  as  assignee  of  tbe 
Williamson  Grocery  Company,  for  goods  sold 
and  delivered  to  the  same  corporation,  on 
the  theory  that  tbe  defendant,  A.  Goodman, 
had  bound  himself  by  verbal  promises  to  pay 
said  debts,  not  within  tbe  statute  of  frauds. 

The  facts  disclosed  by  tbe  uncontradicted 
testimony  are  substantially  as  follows:  Tbe 
defendant  and  one  Sampsell  took  a  coal  lease 
on  a  tract  of  land  known  as  the  Stepp  land, 
providing  for  the  payment  of  a  heavy  mini- 
mum annual  royalty.  The  Goodman  Coal  & 
Coke  Company  was  organized  to  develop  tbe 
property  and  said  lease  assigned  to  It  Good- 
man was  a  heavy  stockholder  (a  that  corpo- 
ration and  Its  president  and  treasurer.  He 
was  also  obligated  with  others  by  Indorse- 
ments for  some  of  Its  debts.  The  plaintiff 
and  Its  assignor  bad  been  famishing  it  mer- 
chandise. As  It  failed  to  pay  its  bills 
promptly  and  seemed  to  be  embarrassed, 
each  of  these  companies  declined  to  fill  some 
•of  Its  orders  for  goods.  Thereupon  the  de- 
fendant made  to  each  of  them  tbe  promises 
relied  upon  bere  as  binding  him  personally. 
At  that  time  the  corporation  owed  the  Wil- 
liamson Grocery  Company  a  considerable 
sum,  which  the  defendant  paid  by  a  check 
of  ti>e  corporation.  He  then  talked  to  the 
manager  of.  tbe  grocery  company  who  says 
be  told  him  be  would  be  personally  respon- 
sible for  the  amounts  to  become  due  on  all 
future  purchases  by  the  company.  Thereaft- 
er it  delivered  or  famished  the  corporation 
goods  to  the  amount  of  $1,542.50,  charging 
them  to  it  and  rendering  It  statements  for 
the  same.  At  or  about  tbe  same  time  the 
corporation  was  Indebted  to  the  hardware 
company  to  the  extent  of  about  $600.  Its 
manager  called  upon  the  defendant,  wbo 
promised  to  make  a  substantial  payment  on 
the  old  account  and  ordered  shipment  of 
such  goods  to  the  corporation  as  should  be 
thereafter  needed  or  wanted,  and  promised 
to  pay  for  tbem  himself.  Afterwards  be 
sent  the  corporation's  check  for  $100.  Ad- 
ditional goods  were  furnished  and  charged 
to  the  corporation,  until  tbe  balance  due 
amounted  to  $900.85.  Later  the  corporation 
went  into  the  hands  of  a  receiver,  and  then 
into  bankruptcy,  and  both  the  Hurst  Hard- 
ware Company  and  the  Williamson  Grocery 
Company  filed  their  accounts  against  it  in 
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the  bankruptcy  proceeding,  whence  each  re- 
ceived a  portion  of  its  det>t 

If  the  situation  of  the  defendant  as  an  of- 
ficer and  stockholder  of  the  corporation,  in- 
dorser  on  its  paper,  and  principal  in  the  obli- 
gation for  royalties,  payment  whereof  was 
assumed  by  the.  corporation,  did  not  make 
these  debts  for  goods  his  own  debts,  founded 
upon  consideration  moving  to  him,  and  the 
promises  original,  the  Judgment  is  right  By 
charging  the  goods  to  the  corporation  and 
demanding  payment  thereof  from  it,  the  ven- 
dors disclosed  manifest,  positive,  and  un- 
equivocal intent  to  hold  it  a  debtor  to  them. 
In  seeking  now  to  hold  Qoodman  also,  they 
are  attempting  to  make  him  pay  the  ac- 
knowledged debt  of  the  corporation.  In  such 
cases  the  decisive  test  is  to  whom  credit  was 
given,  and  It  must  have  been  given  to  the 
promisor  alone.  If  the  creditor  relies  upon 
the  person  to  whom  the  property  Is  delivered 
or  for  whom  the  service  is  rendered  to  any 
extent  whatever,  the  promise  is  collateral  and 
void.  If  not  in  writing.  Johnson  v.  Bank,  60 
W.  .Va.  S23,  55  S.  E.  394 ;  Mankln  v.  Jones, 
63  W.  Va.  373,  60  &  E.  248,  15  L.  B.  A.  (N. 
S.)  214:  20  Cya  180,  181.  Here  the  charg- 
ing of  the  goods  to  the  corporation,  rendition 
of  statements  to  it,  and  assertion  of  claims 
therefor  against  it  In  the  bankruptcy  proceed- 
ing, all  admitted  by  the  plaintiff,  effectually 
preclude  a  finding  In  its  favor.  A  verdict 
for  it,  on  this  theory  of  the  case,  could  not 
be  sustained. 

The  decision  must  turn,  therefore,  upon 
the  Inquiry  as  to  the  effect  of  the  relation 
existing  between  Goodman  and  the  Good- 
man Coal  &  Coke  Company.  If,  In  substance, 
effect,  and  main  purpose  the  oral  agreements 
were  for  bis  benefit,  the  promises  were  orig- 
inal, and  not  collateral  undertakings.  It  is 
not  enough  merely  to  say  he  was  benefited 
by  them.  In  ordinary  contract  law  a  benefit 
to  the  promisor  or  detriment  to  the  promisee 
constitutes  a  sufficient  consideration.  The 
question  we  are  called  upon  to  determine 
goes  beyond  this.  How  far  the  policy  which 
dictated  the  statute  of  frauds,  and  the  terms 
In  which  the  I^slative  will  is  expressed, 
must  have  weight  in  the  solution  thereof.  In 
almost  every  instance  of  the  assumption  of 
one  man's  debt  by  another  there  Is  some  rea- 
son for  the  promise,  some  benefit  accruing 
to  the  promisor  as  well  as  the  debtor.  The 
acknowledged  and  expressly  declared  pur- 
pose of  the  statute  is  to  preclude  the  estab- 
lishment of  rights  by  oral  testimony,  when 
the  situation  of  the  parties  is  such  as  to  con- 
stitute a  strong  motive  for  perjury  and  fraud 
In  establishing  a  liability,  or  the  false  exten- 
sion or  amplification  of  conversations  and 
transactions  so  as  to  make  them  impose  obli- 
gations lying  beyond  their  real  scope  and  ef- 
fect To  this  end.  It  ordains  and  d^lares 
that  no  action  shall  lie  to  charge  any  per- 
son upon  a  promise  to  answer  for  the  debt, 
default,  or  misdoings  of  another,  unless  the 
promise  or  some  memorandum  or  note  there- 


of be  In  writing  signed  by  the  party  to  bft 
charged  thereby  or  his  agent  Tested  by  its 
letter,  the  statute  inhibits  proof  of  an  oral 
promise  to  pay  the  debt  of  a  third  person. 
That  some  benefit  accrues  to  the  promisor 
for  the  service  rendered,  or  the  property  sold 
and  delivered,  to  such  third  person,  does  not 
necessarily  make  the  debt  that  of  the  promis- 
or or  prevent  it  from  being  that  of  such  third 
person.  If  the  debt  is  that  of  another  and 
not  of  the  promisor,  the  terms  of  the  statute 
Include  it,  and  an  incidental  benefit  accru- 
ing to  the  promisor  cannot  exclude  it  If, 
on  the  other  hand,  the  debt  Is  that  of  the 
promisor,  the  promise  is  not  within  the  stat- 
ute, though  a  third  person  may  be  incidental- 
ly relieved  of  an  obligation  in  consequence 
of  payment  If,  for  a  consideration,  the 
promisor  has  assumed  the  debt  of  another  and 
made  it  his  own,  the  promise  lies  beyond  the 
terms  and  policy  of  the  statute.  Neither  its 
terms  nor  policy  relate  exclusively  to  the 
subject  of  benefit  or  detriment.  The  subject- 
matter  is  the  mode  of  proof  of  the  assump- 
tion by  one  man  of  another's  debt  There- 
fore, whether  the  debt  is  that  of  another  is 
the  true  test. 

This  question  has  been  the  subject  of 
much  discussion  and  somewhat  varied  Judi- 
cial rulings.  A  divergence  of  opinion  re- 
specting it  between  Chief  Justice  Shaw,  of 
Massachusetts,  and  Chancellor  Kent  of  New 
York,  became  manifest  many  years  ago.  In 
some  states  the  views  of  one  are  adopted 
and  in  some  the  views  of  the  other.  New 
Tork  has  receded  from  the  position  taken  by 
Chancelor  Kent,  and  substantially  adopted 
that  of  the  Massachusetts  court  In  Leon- 
ard V.  Vredenburgh,  8  Johns.  (N.  T.)  29,  5 
Am.  Dec.  317,  Chancellor  Kent  took  the 
position  that  a  promise  to  pay  the  debt  of 
another,  arising  out  of  some  new  and  orig- 
inal consideration  of  benefit  or  harm  moving 
between  the  newly  contracting  parties,  is 
not  within  the  statute.  As  this  practically 
eliminated  all  promises  founded  upon  a  con- 
sideration sufficient  under  the  rules  of  com- 
mon law,  it  relieved  from  the  operation  of 
th'e  statute  a  vast  number  of  promises,  such 
in  character  as  to  bring  them  clearly  v/ithin 
the  policy  which  dictated  the  enactment  of 
the  statute.  For  this  reason  the  New  York 
Court  of  Appeals  has  limited  it  very  greatly 
It  now  holds  that  mere  detriment  to  the 
promisee  Is  not  enough  to  take  a  promise 
out  of  the  statute.  Mallory  v.  GiUett,  21 
N.  Y.  412.  In  that  case  It  was  held  that 
tbe  new  consideration  must  move  to  the 
promisor  and  be  beneficial  to  him.  In  Brown 
V.  Weber,  38  N.  Y.  187,  it  was  observed  that 
this  did  not  sufficiently  limit  the  exception 
from  the  statute,  for  tbe  reason  that  a  prom- 
ise, made  upon  a  new  consideration,  moving 
to  the  promisor  and  beneficial  to  him,  may 
still  be  only  collateral  or  conditional,  and 
therefore  within  the  statute.  Accordingly 
the  court  said:  "The  test  to  be  applied  to 
every  case  is  whether  the  party  sought  to 
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be  charged  Is  the  principal  debtor,  primarily 
liable,  or  whetlier  lie  is  only  liable  In  case  of 
tbe  default  of  a  ttilrd  person;  In  other  words, 
whether  he  is  tie  debtor,  or  whether  his  re- 
lation to  the  creditor  Is  that  of  surety  to  him 
for  the  iperformance,  by  some  other  person, 
of  the  obligation  of  the  latter  to  the  credit- 
or." These  principles  were  reasserted  and 
applied  In  Ackley  v.  Parmenter,  98  N.  Y.  426, 
50  Am.  Rep.  693,  and  again  in  White  v.  Rin- 
toul,  108  N.  Y.  222,  15  N.  E.  318,  which  deci- 
sions bring  the  rule  in  New  York  more  near- 
ly into  harmony  with  the  views  of  Chief 
Justice  Shaw,  who  declared  an  original  prom- 
ise to  be  one  in  which  the  leading  object  of 
the  promisor  is  not  to  become  the  surety  or 
guarantor  of  another's  debt,  but  to  subserve 
or  promote  some  interest  of  his  ,own,  al- 
though its  effect  may  be  to  pay  the  debt  of 
another.  As  has  been  stated,  each  of  these 
▼lews  has  been,  respectively,  adopted  in  some 
of  the  states,  but  the  latter  seems  to  prevail. 
Colgin  V.  Henley,  6  Leigh  (Va.)  85,  has  been 
Classed  among  Uiose  adhering  to  the  former, 
but  on  this  point  the  reasoning  of  the  court 
In  that  case  has  not  been  fully  set  forth. 
All  that  was  said  on  the  subject  is  found  in 
one  short  paragraph,  and  the  promise  was  in 
writing.  Tbe  question  presented  was  not 
exactly  the  one  we  have  here.  The  Massa- 
chusetts rule  has  been  adopted  by  the  fed- 
eral Supreme  Court  In  two  cases — Emerson  v. 
Slater,  22  How.  28,  16  L.  £M.  360,  and  D^vis 
V.  Patrick,  141  U.  S.  479,  12  Sup.  Ct  58,  35 
L.  Ed.  826.  In  the  former  Emerson  had  a 
contract  with  a  railway  company  to  do  cer- 
tain bridge  work  by  a  certain  date.  The 
railway  company  became  Insolvent  and  un- 
able to  meet  Its  engagements,  in  consequence 
whereof  Emerson  quit  work  and  refused  to 
continue  it  Thereupon  Slater,  who  was 
largely  Interested  in  the  railway  company, 
as  a  stockholder,  and  also  as  tbe  holder  of 
certain  contracts  made  between  him  and  the 
company  entered  into  a  written  contract  with 
Emerson,  whereby  he  bound  himself  to  pay 
to  Emerson  certain  sums  of  money  in  con- 
sideration of  the  promise  of  the  latter  to  re- 
sume the  work  and  complete  it  by  a  certain 
date.  As  Elmerson  was  unable  to  complete 
the  work  within  the  time  specified  In  said 
last  contract,  Slater  extended  the  time  of 
completion  by  an  oral  agreement.  The  de- 
fense was  that  said  oral  agreement  of  ex- 
tension was  within  the  statute  of  frauds; 
Slater's  promise  having  been  one  for  the 
payment  of  the  debt  of  the  railway  company. 
The  court,  however,  excepted  the  transac- 
tion from  the  statute  upon  tbe  ground  that 
Slater's  promise  was  original,  and  not  col- 
lateral, because  founded  upon  a  consideration 
moving  to  him  and  beneficial.  The  language 
of  Mr.  Justice  Clifford  was  as  follows: 
"Whenever  the  main  purpose  and  object  qf 
the  promisor  is  not  to  answer  for  another,  but 
to  sul>8erve  some  pecuniary  or  business  pur- 
pose of  his  own,  involving  either  a  benefit  to 
himself,  or  damage  to  the  other  contracting 


party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay 
tbe  debt  of  another,  and  although  the  per- 
formance of  It  may  incidentally  Iiave  the  ef- 
fect of  extinguishing  that  liability."  To  sus- 
tain this  proposition,  he  cited  I>otb  tbe  Mas- 
sachusetts and  New  York  cases.  As  it  was 
held  that  the  promise  was  made  to  subserve 
a  pecuniary  or  business  purpose  of  the  prom- 
isor, it  l)ecomes  necessary  to  ascertain  upon 
what  peculiar  circumstances  this  condnslon 
was  based,  in  order  to  understand  tbe  appli- 
cation of  the  principle  or  rule.  Slater's  in- 
terest extended  beyond  tliat  of  stockholder 
and  officer  of  the  railway  company.  It  is 
stated  in  the  opinion  In  the  following  clear 
and  concise  terms:  "Prior  to  that  date  (the 
date  of  Slater's  contract),  tbi  railroad  com- 
pany had  failed,  and  was  utterly  insolvoit, 
owning  nothing,  It  se^ns,  except  the  securi- 
ties transferred  to  the  defendant  for  his  In- 
demnity in  this  transaction,  and  the  fran- 
chise of  the  road.  Unlike  what  was  exhibit- 
ed In  the  former  record,  it  now  appears  that 
the  defendant  liad  large  Interests  of  his  own, 
separate  from  his  relation  to  the  company  as 
a  stockholder,  which  were  to  be  promoted  by 
the  arrangement  He  had  leased  to  the  com- 
pany railroad  iron  for  the  use  of  the  road, 
amounting  in  value  to  the  sum  of  $68,000; 
and,  as  a  security  for  payment,  held  an  as- 
signment of  the  proceeds  of  the  road  to  that 
amount  with  Interest,  which  was  to  be  paid 
in  monthly  installments  of  $5,000.  Now,  un- 
less the  bridges  were  completed  and  the  road 
put  in  a  condition  for  use,  there  would  t>e 
no  proceeds;  and,  as  he  liad  already  taken 
into  his  possession  all  tbe  available  means 
of  the  company  to  secure  himself  for  this 
new  liability,  should  the  road  not  be  com- 
pleted, the  company  could  not  pay  for  the 
Iron."  The  case  of  Davis  y.  Patrick  was 
similar.  Davis  had  promoted  and  organized 
an  English  company  to  develop  a  sliver  mine 
in  Utah  and  advanced  to  It  £5,000,  which 
was  to  be  repaid  by  the  delivery  to  him,  at 
a  place  distant  from  tbe  mines,  of  a  certain 
number  of  tons  of  stiver  ore.  The  plaintiff, 
Patrick,  had  been  employed  to  transport  the 
ore.  The  expectations  of  the  parties  were 
not  fully  realized.  The  company  became  em- 
barrassed. Thereupon  Davis  agreed  to  ad- 
vance, further  sums  of  money,  and  the  com- 
pany executed  a  contract  by  which  another 
man  by  the  name  of  Patrick  was  put  in  ab- 
solute control  of  its  business,  so  as  to  con- 
tinue the  work  and  get  out  the  ores,  which 
were  to  be  applied  to  the  satisfaction  of 
Davis's  original  debt  and  repayment  of  mon- 
eys thereafter  to  be  advanced  by  him.  This 
instrument  virtually  put  all  of  the  assets 
and  business  of  the  corporation  In  the  hands 
of  Patrick  as  trustee  for  the  benefit  of  Dav- 
is. The  plaintiff  continued  the  work  of  trans- 
portation. Davis  furnished  money  from  time 
to  time,  but  not  enough  to  pay  the  cost  of 
transportation  in  addition  to  other  expenses. 
As  an  inducement  to  the  plaintiff  to  go  on  and 
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continue  lils  work,  he  made  numerous  oral 
PFomlses  to  pay  bim.  Upon  tbis  state  of 
facts  the  court  applied  the  doctrine  and 
principles  enunciated  In  Emerson  t.  Slater, 
and  accordingly  held  the  defendant's  oral 
promises  to  have  been  original  and  not  col- 
lateral It  Is  to  be  observed  that  the  de- 
fendants In  these  two  cases  sought  by  their 
contracts  to  promote  interests  of  their  own, 
other  than  such  as  were  attendant  upon 
their  rights  as  stockholders  in  the  corjMra- 
tlons;  that  each  had  in  bis  own  bands  and 
for  bis  own  benefit  practically  all  of  the  as- 
sets and  property  of  the  corporations  whose 
debts  they  assumed;  and  that  each,  by  vir- 
tue of  the  services  rendered,  obtained  direct 
and  Immediate  personal  benefit  under  their 
contracts  with  the  insolvent  corporations. 
They  are  not  cases  of  remote  and  indirect 
benefit  accruing  to  the  promisor.  That  mere 
interest,  as  a  stockholder  of  a  corporation, 
receiving  the  direct  and  immediate  benefit  of 
the  contract  is  not  safilclent,  has  been  sev- 
eral times  decided.  Bank  v.  Stetthelmer, 
116  App.  Div.  198,  101  N.  T.  Supp.  513;  Tur- 
ner V.  Lyles,  68  S.  C.  392,  48  S.  E.  301;  Wy- 
man  v.  Gray,  7  Har.  &  J.  (Md.)  409;  Andov- 
er  v.  Flint,  13  Mete.  (Mass.)  539;  Searight 
T.  Payne,  2  Tenn.  Ch.  175;  Walther  v.  Mer- 
rell,  e  Mo.  App.  370.  We  repeat,  also,  that 
the  benefit,  accruing  to  the  promisors  in  the 
two  federal  cases  above  analyzed,  was  direct 
and  immediate.  Each  held  a  mortgage  upon 
all  the  Income  of  the  corporation  to  secure 
the  repayment  of  money  advanced,  and  these 
special  interests  and  rights  were  found  to 
have  been  the  moving  cause  of  the  promises 
made.  The  promisors  were  in  a  position  to 
obtain  the  first  fruits  of  the  services  render- 
ed and  to  be  rendered  by  the  promisees. 
The  doctrine  of  the  Massachusetts  court  and 
the  later  doctrine  of  the  New  York  court 
has  been  enunciated  and  applied  by  this 
court  In  Mankin  v.  Jones,  In  which  Judge 
Brannon  said,  after  reviewing  the  authorl- 
Uee:  "In  other  words,  the  third  party  mak- 
ing the  promise  must  derive  benefit  to  be 
bound.  •  •  •  What  else  does  the  statute 
mean?  For  what  made,  If  the  mere  prom- 
ise, without  benefit  to  the  man  making  it, 
binds  him?  His  protection  against  this  wag 
the  very  object  of  the  statute.  It  is  not  a 
qnestion  of  morality  and  Justice,  but  public 
policy,  to  prevent  perjury  to  sustain  false 
demands.  It  means  that  he  is  not  bound 
for  a  naked  promise  to  pay  a  debt  of  anoth- 
er; but,  if  he  himself  gets  property  or  oth- 
er pecuniary  benefit,  he  is  not  merely  and 
only  paying  the  debt  of  another,  but  his 
own."  A  late  case  decided  by  this  court, 
holding  a  promise  to  have  been  original  and 
beneficial  to  him,  is  Howell  v.  Harvey,  65 
W.  Va.  810,  64  S.  E.  249,  22  L.  R.  A.  (N.  S.) 
1077.  There  the  work  done  for  which  the 
promisor  bound  himself  to  pay  was  an  im- 
provement put  upon  bis  own  property.    The 


benefit  was  direct,  immediate,  and  personaL 
For  clear  statements  of  the  foregoing  prin- 
ciples, well  sustained  by  adjudications,  see 
29  A.  &  K  Enc.  Law,  922,  027,  and  20  Cyc 
189,  190,  198. 

In  this  case  the  goods  the  defendant  prom- 
ised to  pay  for  contributed  to  the  develop- 
ment of  the  company's  mine  and  kept  it  a 
going  concern  for  the  time  being.  Defend- 
ant had  no  lien  upon  the  property  or  assets 
of  the  company  nor  any  contract  with  it  by 
virtue  of  which  the  delivery  to  It  of  the 
goods,  constifuting  consideration  of  the 
debts,  could  inure  to  his  direct,  immediate, 
and  personal  advantage.  The  benefit  ac- 
crued directly  to  the  corporation,  and  no  one 
else.  Incidentally  and  remotely  the  defend- 
ant and  all  other  stockholders  and  creditors 
may  be  said  to  have  been  benefited,  but  not 
otherwise.  We  do  not  think  this  snfllclent  to 
bring  the  case  within  the  rules  and  prin- 
ciples upon  which  promises  of  this  kind  are 
held  to  be  original  in  consequence  of  benefit 
accruing  to  the  promisor. 

Seeing  no  error  in  the  judgment,  we  af< 
firm  It 
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APPLBGATB  t.  WELLSBURG  BANKING 
&  TRUST  CO. 

(Supreme  Court  of  Appeals  of  West  Yiigmia. 
Dec.  20,  1910.) 

(ByUaivt  hfi  the  Ctmrt.) 

1.  Specific  Perfobkance  (S  70*)— Contbacm 
Bnfobceable  —  Compelling    Issuance   or 

PBOPEB     CERTmCATE     OF     STOOK. 

A  subscriber  to  the  capital  stock  of  a 
private  corporation,  after  having  fully  paid 
for  his  shares  therein,  may  compel  the  issa- 
ance  of  a  proper  certificate  for  the  same  by  a 
bill  in  equity  for  specific  performance  of  the. 
contract  for  the  share*. 

[Ed.  Note.— For  other  cases,  see  Specific  Per-' 
formance,  Cent.  Dig.  g  203;    Dec.  Dig.  }  70. •] 

2.  Specific  Performance  (8  70*)— Subscrip- 
tion TO  Capital  Stock— Actions  to  Cok- 
PEL  Issuance  of  Proper  Certificate. 

The  owner  of  such  shares,  holding  a  cer- 
tificate in  which  the  namber  thereof  is  er- 
roneously designated  in  the  margin  by  a  figure,- 
and  in  the  Ixidy  of  which  the  number  is  cor- 
rectly written,  may  maintain  such  a  bill  to 
compel  the  issuance  of  a  correct  certificate, 
on  the  refusal  of  the  corporation  to  recognize 
and  treat  the  certificate  as  one  for  the  correct 
number  of  shares  and  assertion  of  its  claim 
that  the  certificate  is  one  for  the  smaller  num- 
ber, indicated  by  such  figure. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  I  203 ;    Dec  Dig.  |  70.*] 

3.  Specific  Performance  (§  114*) — Subscbip- 
TiON  TO  Stock— Issuance  of  Erroneous 
Qsrtificatb — Action  to  Compbi.  Correc- 
tion—Sufficiency OF  Bill. 

In  such  a  bill,  it  suffices  to  allege  owner- 
ship of  the  shares,  error  in  the  certificate,  re- 
fusal to  pay  dividends  on  it  as  one  for  the  cor- 
rect number  of  shares,  denial  of  its  validity  as 
a  certificate  for  such  number  and  assertion  of 
a  claim  that  it  is  one  for  the  smaller  number, 
erroneously  indicated  by  the  figure,  and  pray 
an  adjudication  of  complainants  right  to  the 
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shares  he  owns,  and  compulsion  of  issuance  of 
a  correct  certificate  therefor  and  payment  of 
dividends. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S§  356-372;  Dec.  Dig.  § 
114.»] 

4.  Specific  Pebformance  (g  114*)— Issuarcb 
OF   CEBTmcATE— Action   to  Compel   Cob- 

BECTION — SUFFIOIENCT    OF    BUX. 

Inability  of  the  corporation  to  issne  the 
shares  in  such  case  is  matter  of  defense,  which 
the  bill  need  not  negative. 

[Bd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  114.  •] 

6.  SPEcmo  PERroBMANCB  (I  105*)  — Stock 
Cebtificatb— Suit  to  Compel  Issttanob  of 
CoBREor  Ouctifigatb— Laches. 

In  the  absence  of  any  element  of  estoppel, 
disclosed  by  the  bill,  the  admission  of  complain- 
ant's right  in  the  certificate  excuses  delay  in 
the  application  for  relief,  due  to  ignorance  of 
denial  of   that  right. 

[E3d.  Note. — For  other  cases,  see  Specific  Per- 
>formance,  Dea  Dig.  {  106.*] 

Robinson,  P.,  and  Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Brooke  County. 

Action  by  Mina  W.  Applegate  against  the 
Wellsbui^g  Banking  &  Trust  Company.  Judg- 
ment of  dismissal,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

J.  B.  Sommervllle,  for  appellant.  F.  A. 
Chapman  and  E.  B.  Carter,  for  appellee. 

POFFENBARGER,  J.  The  complaint  of 
Mlna  W.  Applegate,  on  appeal,  Is  that  the 
circuit  court  of  Brooke  county  erroneously 
Bustalned  a  demurrer  to  her  bill  against  the 
Wellsburg  Banking  &  Trust  Company  to  com- 
I)el  correction  of  a  certificate  of  stock  Issued 
to  her,  or  the  issuance  of  a  new  certiflcate 
for  the  number  of  shares  of  its  capital  stock 
to  which  she  is  entitled,  and  the  dismissal 
of  her  said  bill  on  her  refusal  to  amend  the 
same. 

She  purchased  five  shares  of  Its  capital 
stock  In  the  year  1902,  and  in  March,  1903, 
five  additional  shares,  all  of  the  par  value 
of  $100  each.  A  certificate  was  Issued  to  her 
calling  for  5  shares  under  one  designation 
and  10  under  another.  After  the  word 
"shares"  on  the  margin  the  figure  "5"  was  in- 
serted. In  the  body  of  the  certificate  the 
word  "ten"  was  written  before  "shares"  In 
the  space  left  for  that  purpose.  Afterwards 
the  complainant  bought  other  stock  of  the 
defendant,  which  is  not  in  any  way  Involved 
here.  Whether  she  received  any  dividends 
on  any  of  this  stock  prior  to  1908  the  bill 
does  not  say.  In  that  year  a  dividend  was 
declared,  end  a  check  sent  to  her  for  the 
portion  thereof  assigned  to  her.  Upon  the 
receipt  of  the  check,  she  made  inquiry  as  to 
the  rate  of  the  dividend  declared,  and  thus 
ascertained  tliat  the  apportionment  had  been 
made  to  her  on  the  basis  of  5  shares  Instead 
of  10,  as  to  the  stock  represented  by  the 
certificate  above  described.  She  then  notified 
the  defendant  that  she  was  entitled  to  10 


shares  at  the  date  of  the  certificate,  that  ber 
certificate  was  for  10  shares,  and  that  she 
was  entitled  to  them,  and  demanded  her  div- 
idend on  the  basis  of  10  shares  In  accordance 
with  the  facts  shown  by  the  l)ody  of  the  cer- 
tificate. The  defendant  refused  to  recognize 
the  certificate  as  one  for  10  shares  and  also 
to  pay  dividends  on  It  as  such,  and  clalmedi, 
for  the  first  time,  that  It  was  a  certificate 
for  only  5  shares.  She  prays  for  adjudica- 
tion of  ber  right  to  said  10  shares  of  stock, 
as  of  the  8tb  day  of  April,  1903,  the  date  of 
the  certificate,  the  Issuance  of  a  correct  cer- 
tificate therefor,  and  payment  of  all  unpaid 
dividends  thereon. 

Regarding  the  certificate  as  one  for  10 
shares,  the  recovery  of  dividends  thereon  as 
the  sole  object  of  the  bill,  and  the  remedy  at 
law  as  appropriate,  full,  and  complete,  the 
circuit  court  dismissed  the  bill,  as  stated. 
We  are  unable  to  concur  in  this  view.  The 
court  below  recognized  the  right  of  a  stock- 
holder to  compel  specific  performance  of  the 
contract  with  the  corporation  for  the  Issuance 
of  stock,  €md  this  application  of  the  equitable 
remedy  of  specific  performance  Is  settled  be- 
yond question.  Snyder  t.  Bridge  Co.,  65  W. 
Va.  1,  63  S.  E.  616,  131  Am.  St  Rep.  947 ; 
Telegraph  Co.  v.  Davenport,  97  U.  S.  369,  24 
li.  Ed.  1047;  Bank  v.  Seton,  1  Pet  290,  7 
li.  Ed.  152;  Feckhelmer  v.  Bank,  79  Va.  80; 
Helliwell  on  Stocks  &  Stockholders,  {  114. 
Subject  to  the  exceptions  that  the  owner- 
ship of  corporate  property  Is  not  legally  in 
the  stockholders,  that  their  liability  is  limit- 
ed by  the  amount  of  their  subscriptions  or 
by  statute,  that  the  management  and  control 
of  the  corporate  affairs  is  in  the  hands  of  the 
corporate  officers,  and  some  others,  the  rela- 
tion of  stockholders  of  the  corporation  to 
one  another,  and  their  respective  interests 
In  the  social  property  and  funds,  are  Identi- 
cal with  the  relation  existing  between  copart- 
ners and  the  rights  and  interests  of  the 
meml)er8  thereof  in  respect  to  the  property, 
funds,  and  powers  under  the  contract  Ditch 
Co.  T.  Zellerbach,  37  Cal.  543,  99  Am.  Dec. 
300-310;  Simpson  v.  Denlson,  10  Hare,  51; 
Germer  ▼.  Gas  &  Oil  Co.,  60  W.  Va.  143,  159, 
54  S.  E.  500,  dissenting  opinion.  Right  to 
admission  and  recognition  as  a  stockholder 
is  therefore  In  the  nature  of  an  equitable 
light  It  is  the  right  to  an  equitable  interest 
in  the  assets  of  the  corporation,  though  the 
shares  are  property  in  the  legal  sense  of  the 
term  and  may  pass  by  barter  and  sale  as 
other  property.  At  the  same  time,  however, 
they  give  only  a  limited,  remote,  and  indi- 
rect right  of  participation  in  the  management 
of  the  corporate  business.  This  right  is  such 
in  Its  nature  that  damages  for  loss  thereof 
do  not  constitute  full  compensation  for  dep- 
rivation thereof.  The  trial  court  as  we 
have  said,  does  not  deny  nor  fail  to  recognize 
the  jurisdiction  In  equity  to  compel  issuance 
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of  sbares  of  stock  when  tbey  are  wrongfully 
withheld  by  the  corporation;  but,  adopting 
the  view  that  the  designation  of  shares  by 
the  fignre  on  the  margin  of  the  certlScate 
muqt  yield  to  the  designation  thereof  by  a 
written  word  In  the  body  of  the  certificate, 
that  court  said  the  certificate  on  its  face 
entitled  the  plaintiff  to  10  shares,  Just  what 
she  claims,  and  concluded,  therefore,  that 
the  object  of  the  bill  was  merely  to  obtain 
payment  of  dividends  already  declared,  a 
right  for  the  vindication  of  which  the  legal 
remedy  is  adequate.  But,  In  our  view  of  the 
bill.  Its  real  and  substantial  object  is  to  ob- 
tain admission  and  recognition  of  the  plain- 
tiff as  the  holder  of  10  shares;  the  corpora- 
tion having  denied  her  this  status.  Its  re- 
fusal to  pay  the  dividend  on  10  shares  is 
merely  an  incident  or  consequence  of  the  de- 
nial of  such  right.  Though,  legally  constru- 
ed, this  certificate  may  represent  10  shares, 
it  remains  nevertheless  that  the  corpora- 
tion has  refused  to  recognize  It  as  such  in 
the  payment  of  dividends.  A  like  attitude 
on  its  part  would  no  doubt  be  assumed,  if 
the  plaintiff  should  attempt  to  vote  these 
shares  In  a  stockholders'  meeting,  or  use 
them  in  any  other  way  for  participation  in 
such  proceedings  as  stockholders  have  the 
right  to  participate  In.  Further  facts  the 
complainant  was  probably  able  to  state,  such 
as  that  the  stockbook  and  other  records  of 
the  bank  accredited  to  her  only  five  shares, 
and  a  specific  prayer  for  their  correction  in 
accordance  with  her  rights  would  have  dis- 
closed this  character  of  the  bill  more  fully 
and' made  a  clearer  case  for  equitable  relief; 
but  the  genera]  allegations  of  nonrecognition 
of  the  true  tenor  and  effect  of  the  certificate 
and  claim  that  it  was  one  for  only  five  shares 
substantially  cover  all  this  ground  in  our 
opinion.  The  prayer  goes  beyond  recovery 
of  dividends,  and  is  based  on  allegations  of 
fact  sufficient  to  sustain  it 

It  is  also  insisted  that  the  bill,  treated  as 
one  for  equitable  relief.  Is  Insufilcient,  be- 
cause It  fails  to  show  that  the  corporation 
has  five  shares  of  unissued  stock  It  could 
Issue  to  her  In  obedience  to  such  a  decree  as 
she  asks.  This  is  matter  of  defense,  lying 
peculiarly  vrltbin  tlie  knowledge  of  the  de- 
fendant. The  answer  may  disclose  it  In 
that  event,  alternative  relief  could  be  given 
by  a  decree  for  money,  finyder  t.  Bridge  Co., 
cited. 

The  defense  of  laches  is  also  invoked,  five 
years  having  elapsed  since  the  issuance  of 
the  certificate,  within  which  period  several 
annual  meetings  of  stockholders  presumptive- 
ly occurred.  The  biU  denied  knowledge  on 
the  part  of  the  plaintiff  of  the  denial  of  her 
right  by  the  defendant  earlier  than  1908,  the 
year  in  which  it  was  filed.  Then  it  was 
made  known  to  her  only  in  response  to  an 
inquiry  as  to  the  rate  of  dividends  declared. 
She  says  she  then  discovered,  for  the  first 
time,  that  the  defendant  claimed  the  certif- 


icate to  be  one  /or  only  five  shares.  During 
this  period  of  five  years  she  may  have  re- 
ceived dividends  under  the  belief  that  they 
were  paid  on  all  of  her  shares  in  the  ab- 
sence of  any  memorandum  or  circumstance, 
indicative  of  the  contrary,  and  without  rea- 
son to  suspect  it  She  may  not  have  person- 
ally participated  in  any  of  the  stockholders' 
meetings.  It  does  not  appear  that  she  did, 
but,  if  so,  she  might  well  have  assumed  that 
she  was  a  participant  on  the  basis  of  10 
shares,  and  rtfrained  from  inquiry  as  to 
that,  in  the  absence  of  any  notice  that  her 
certificate  was  regarded  as  one  for  only  5 
shares.  Such  meetings  are  generally  friend- 
ly, informal,  and  unattended  by  any  critical 
Inquiry  as  to  the  rights  of  stockholders.  As 
her  certificate,  properly  read  and  legally  con- 
strued, entitied  her  to  10  shares  of  stock,  we 
think  It  excused  her  from  the  exercise  of  the 
extreme  diligence  the  defense  of  laches  would 
impose  upon  her  as  a  duty  in  the  premises. 
Rightfully  regarding  her  certificate  as  one 
for  10  shares,  she  was  wholly  ignorant  of 
any  denial  of  this  construction.  Her  divi- 
dend check  seems  to  have  been  unaccom- 
panied by  anything  showing  the  rate.  To 
be  able  to  know  what  she  had  received  divi- 
dends on,  she  had  to  make  an  inquiry  for  the 
rate.  Not  until  then  did  any  notice  or  inti- 
mation of  an  adverse  claim  come  to  hee 
attention.  A  reasonable  and  substantial 
cause  for  delay,  stated  In  a  bill,  excuses  it 
for  the  purposes  of  a  demurrer.  Even  ig- 
norance of  law  avails  sometimes.  Depue  v. 
Miller,  65  W.  Va.  120,  64  S.  E.  740,  23  L.  R. 
A.  (N.  8.)  775;  Cranmer  v.  McSwords,  24  W. 
Va.  504.  An  admission  or  recognition  by 
the  defendant  of  the  right  asserted  by  the 
plaintiff  suffices.  Griffin  v.  Macauley,  7  Grat 
(Va.)  476 ;  Green  v.  Griffin,  20  &  E.  775,  1 
Va.  Dec.  858.  T?he  certificate  was  a  stand- 
ing admission  of  10  shares.  Had  it  read 
"five,"  no  doubt  the  complainant  would  liave 
noticed  the  mistake  and  demanded  correc- 
tion at  an  earlier  date.  This  certificate  in- 
duced a  sense  of  security  and  prevented  in- 
quiry. In  our  opinion  the  facts  stated  ex- 
cuse the  delay.  Laches  is  not  rigid  and 
inflexible  like  the  statute  of  limitations. 

For  these  reasons,  we  reverse  the  decree, 
overrule  the  demurrer,  and  remand  the 
cause  for  further  proceedings. 

ROBINSON,  P.  (dissenting).  The  plaintiff 
has  a  complete  and  adequate  remedy  at  law 
for  everything  demanded  by  her  bill.  The 
majority  opinion  is  founded  upon  rights  as 
to  which  the  plaintiff  alleges  nothing.  The 
bill  is  based  on  merely  a  pecuniary  demand 
— dividends  on  stock  for  which  plaintiff  al- 
ready holds  a  certificate  for  ten  shares.  The 
law  forum  will  readily  and  completely  give 
plaintiff  all  she  asks.  The  disposition  of  the 
case  by  the  circuit  court  was  right 

WILLIAMS,  J.  (dissenting).  I  do  not 
think  plaintiff's  bill  makes  a  case  for  equi- 
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table  relief.  It  alleges  tbat  she  Is  tbe  holder 
of  a  certificate  for  ten  shares  of  stock,  and 
tbat  defendant  has  paid  dividends  to  her  on 
only  five  shares.  It  does  not  allege  that  she 
has  been  denied  any  of  her  other  rights,  or 
privileges,  as  tbe  bolder  of  ten  shares  of  tbe 
capital  stock  of  defendant  corporation.  The 
word  "ten"  written  in  the  body  of  tbe  cer- 
tificate takes  precedence  over  tbe  figure  "5" 
In  the  margin,  and  constitutes  it  a  good  cer- 
tificate for  ten  shares.  Plaintiff  prays  for 
the  Issuance  to  ber  of  "a  proper  certificate 
for  said  stock."  But  her  bill  shows  that 
she  already  holds  such  certificate.  Her  only 
other  prayer,  except  for  general  relief.  Is, 
that  she  "may  have  a  decree  for  all  unpaid 
dividends  upon  said  stock."  A  court  of  law 
Is  adequate  to  give  her  this  relief.  Equity 
cannot  retain  the  cause  to  give  general  re- 
lief; because  there  are  no  allegations  to 
warrant  tbe  granting  of  it.  The  lower 
court,  I  think,  rightly  sustained  tbe  demur- 
rer to  the  bill,  and,  plaintiff  declining  to 
amend,  properly  dismissed  it.  i  would  af- 
firm tbe  decree. 

(68  W.  Va.  4n) 

BU  HURLET  ft  SON  Y.  NORFOLK 
&  W.  RY.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  20,  1010.) 

(Syllabut  hy  the  Court.) 

1.  CARRIKBS   (§  140*)— LlABILITT— RECKIFT  OF 

Goods— Wabehousemak. 

If,  after  a  common  carrier  has  transport- 
ed goods  to  the  place  to  which  it  agreed  to 
carry  them,  the  consignee  pays  tbe  freight  on 
them,  receipt*  for  'them,  makes  a  contract  for 
reshipment  thereof  with  another  carrier,  and 
leaves  them  in  the  warehouse  or  freightroom 
of  such  first  carrier,  to  await  reshipment,  duty 
and  liability  as  carrier  under  the  first  contract 
are  thereby  changed  to  those  of  warehouseman. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  i!  809-616;   Dec.  Dig.  {  140. »] 

2.  Tbial  ({  251*)—lNSTBUCTioN8— Issues. 

Such  a  state  of  facts  being  admitted  on 
the  trial  of  an  action  to  recover  for  loss  of 
goods  by  fire,  while  so  stored,  it  is  error  to 
submit  to  the  jury  the  question  of  liability  as 
carrier. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  587-S05 ;   Dec.  Dig.  {  251.*] 

3.  Carrieks  (8  87*)— Receipt  of  Goods— De- 
lay IN  Removai,. 

It  is  proper  to  refuse  to  instruct  the  jury, 
in  an  action  by  a  consignee  against  a  carrier 
for  loss  of  goods  by  fire  at  the  place  of  delivery, 
that  it  was  the  duty  of  the  consignee  to  remove 
them  without  delay,  for  the  law  allows  a  rea- 
sonable time  for  removal  thereof. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  J  823;    Dec.  Dig.  {  S7.*] 

4.  Carbiebs  (S  114*)— Contbaot  of  Cabbiage 
—Termination. 

It  is  proper,  in  such  case,  to  refuse  to  in- 
struct that  payment  of  the  freight  alone  termi- 
nates the  contract  of  carriage. 

[EM.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  If  608-620;    Dec.  Dig.  {  114.*] 


Error  from  Circuit  Court,  Mlago  County. 

Action  by  Eli  Hurley  &  Sun  against  tbe 
Norfolk  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Williams,  Scott  &  Lovett,  for  plalntifl  in 
error.  Jobn  S.  Marcom,  for  defendant  in 
error. 

POFFENBAROBR,  3.  The  defendant  com- 
plains of  a  judgment  for  the  sum  of  $2^.37, 
rendered  upon  the  verdict  of  a  jury  in  an 
appeal  from  the  judgment  of  a  justice  of  tbe 
peace,  In  a  civil  action  to  recover  tbe  value 
of  merchandise,  destroyed  by  fire  in  tbe 
burning  of  Its  station  and  warehouse  at  tbe 
village  of  Devon,  on  tbe  theory  of  liability 
therefor  as  a  carrier  of  goods,  on  tbe  one 
hand,  and  negligence  as  warehouseman,  on 
the  other. 

The  property  destroyed  consisted  of  cloth- 
ing delivered  to  the  defendant  at  Cincinnati, 
Ohio,  on  the  6th  day  of  October,  1906,  for 
'shipment  to  Devon,  where  It  arrived  on  the 
9th  day  of  that  month,  according  to  memo- 
randa and  tbe  testimony  of  the  agent  The 
ultimate  destination  was  Argo,  In  tbe  state 
of  Kentucky,  but  there  was  no  contract  of 
carriage  to  that  point  by  the  defendant  On 
tbe  13th  day  of  tbe  month  a  member  of  tbe 
firm  of  Hurley  &  Son,  plaintiffs,  came  to  De- 
von, paid  the  freight  gave  a  receipt  for  the 
goods,  and  then  went  to  the  station  or  of- 
fice of  tbe  Big  Sandy  &  Cumberland  Rail- 
road, a  narrow-gauge  road,  running  from  De- 
von, and  made  a  contract  with  It  for  car- 
riage of  tbe  goods  from  Devon  to  Argo.  This 
occurred  on  Saturday.  As  tbe  Big  Sandy  & 
Cumberland  Road  ran  no  freight  train  on 
that  nor  the  next  day,  the  goods  remained 
in  tbe  freigbtroom  or  warehouse  of  the  de- 
fendant On  Monday  morning,  about  3 
o'clock,  a  fire  broke  out  in  a  neighboring 
building,  standing  close  to  the  station,  spread 
to  the  latter,  and  burned  it,  together  with  the 
goods.  These  facts  are  undisputed.  Some 
of  the  agents  or  servants  of  the  defendant 
company,  having  been  notified  of  the  fire, 
went  to  the  station,  and  removed  such  of  the 
contents  as  they  could.  They  succeeded  in 
getting  out  the  oflSce  fixtures,  ticket  case, 
and  the  express  and  baggage  matter  and 
some  of  the  freight  Th^  place  is  small,  and, 
other  buildings  and  their  contents  being  en- 
dangered, many  of  those  present  were  engag- 
ed in  efforts  to  prevent  the  fire  from  spread- 
ing and  save  the  other  buildings  and  their 
contents.  One  man  says  he  offered  bis  as- 
sistance to  a  servant  of  tbe  defendant,  and 
tbat  he  declined  It  saying  the  railroad  com- 
pany bad  Insurance  sufllcient  to  cover  every- 
thing in  tbe  station.  To  extend  or  continue 
liability  as  carrier,  the  plaintiffs  rely  upon 
tbe  testimony  of  a  member  of  tbe  firm  to  the 
effect  that  he  made  an  inquiry  for  the  goods 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  A.m.  Dig.  Key  No.  Series  A  Rep'r  InHezat 


Digitized  by 


Google 


W.Va.) 


ELI  HURLET  4>  SON  v.  NORFOLK  &  W.  BT.  CX>. 


905 


on  the  Wedneada}',  next  preceding  the  date 
of  the  fire,  according  to  his  recollection  and 
belief,  with  a  view  to  paying  the  freight, 
and  was  informed  that  they  had  not  arriv- 
ed. He  saya  the  agent.  In  response  to  the 
inquiry,  examined  the  hooka,  and  then  said 
they  had  not  arrived.  The  agent  denies  rec- 
ollection of  the  alleged  laqulry. 

At  the  conclnslon  of  the  evidence,  the  de- 
fendant asked  for  several  instructions,  of 
which  Nos.  1,  2,  6,  T,  8,  and  9  were  refused, 
and  the  benefit  of  the  ruling  thereon  was 
saved  by  an  exception.  Instruction  No.  1 
amounted  to  a  motion  to  direct  a  verdict  for 
the  defendant.  The  propriety  of  the  ruling 
of  the  court  on  this  depends  upon  certain 
legal  principles  In  the  light  of  which  the  ev- 
idence must  be  considered.  We  think  the 
contract  of  carriage  had  been  completed  be- 
fore the  fire.  The  defendant  was  under  no 
doty  to  give  notice  of  the  arrival  of  the 
goods.  It  is  incumbent  upon  the  shipper  to 
watch  for  and  remove  them  wltliln  a  reason- 
able time  after  arrival.  His  failure  to  do 
this  changes  the  character  of  the  possession 
and  reaponsibillty  of  the  defendant  from 
that  of  carrier  to  warehouseman.  As  car- 
rier a  railway  company  Is  an  Insurer.  As 
warehouseman  It  is  not,  and  the  measure  of 
its  duty  is  reasonable  and  prudent  care  and 
provision  for  the  safety  of  the  property. 
Berry  v.  W.  Va.,  etc..  By.  Co.,  44  W.  Va. 
S38,  30  8.  B.  143,  67  Am.  St  Rep.  781; 
Hutchinson  v.  Express  Co.,  63  W.  Va.  128, 
69  S.  E.  949,  14  L.  B.  A.  (S.  S.)  393.  *  It  does 
not  matter  that  plaintiffs  lived  some  miles 
from  the  station,  or  that  the  removal  of  the 
goods  was  attended  with  difficulty  or  Incon- 
venience. The  duty  rested  upon  them,  and 
these  difficulties  were  not  matters  for  which 
the  defendant  was  in  any  sense  responsible. 
Berry  y.  Railway  Co.,  cited.  All  the  evidence 
bearing  on  the  question  indicates  that  the 
goods  arrived  some  days  before  the  fire. 
Hurley's  alleged  call  for  them  on  Wednes- 
day Is  the  only  circumstance,  denying  ar- 
rival on  Tuesday,  October  9th.  Whether  he 
called  In  the  morning  or  evening  of  that  day 
is  not  stated.  They  may  have  arrived  on 
that  day,  after  bis  inquiry.  There  was  no 
further  Inquiry  until  Saturday.  That  day 
their  previous  arrival  was  admitted,  and 
they  could  have  been  removed.  They  were 
left  In  the  station  to  await  reshlpment  The 
defendant  maintained  a  freightroom  for  that 
purpose  as  well  as  for  storage.  This  was 
mere  storage  by  agreement,  ending  liability 
as  carrier,  and  establishing  the  relation  of 
warehouseman  and  patron  or  depositor.  The 
goods  were  there,  awaiting  fulfillment  of  the 
contract  of  carriage  made  by  the  plaintiffs 
with  the  Big  Sandy  &  Cumberland  Railroad 
Company.  That  company  was  to  call  for  the 
goods.  Until  it  did  so,  they  were  to  remain 
In  the  defendant's  freightroom.  Plaintiffs 
had  ample  time  to  take  them  out,  bat  elect- 
ed to   leave   them   there  for  safe-keeping. 


They  not  only  bad  ample  time  on  Saturday 
to  remove  them,  but  arrival  and  opportunity 
to  get  them  at  an  earlier  date  are  almost 
conclusively  shown.  No  inquiry  was  made 
on  Thursday  or  Friday,  conceding  one  to 
have  been  made  on  Wednesday.  Nor  will  It 
do  to  say  that  the  failure  of  the  Big  Sandy 
&  Ciunberland  Bailroad  Company  to  run  a 
freight  train  on  Saturday  or  Sunday  before 
the  fire  constitutes  any  excusa  Plaintiffs 
elected  to  let  the  goods  remain  in  the  station 
until  It  should  be  able  to  ship  them.  These 
conclusions  are  fully  sustained  by  the  text 
in  Elliott  on  BaUroads,  ({  1412,  1443,  found- 
ed upon  numerous  well-considered  decisions. 
Coming  now  to  the  question  of  negligence 
as  warehouseman,  we  observe  that  the  fire 
did  not  originate  on  the  premises  of  the  de- 
fendant, and  that  there  is  no  evidence  tend- 
ing to  show  It  arose  from' any  negligence  on 
the  part  of  its  servants  or  any  act  of  theirs. 
Hence  the  only  Inqnlry  in  this  connection  is 
whether  there  is  sufficient  evidence  in  the 
conduct  of  the  servants  with  reference  to  the 
safety  of  the  building  or  the  goods  after  the 
fire  was  discovered  to  sustain  the  verdict 
The  substance  of  it  has  been  stated.  Nothing 
in  it  indicates  that  it  was  possible  to  prevent 
the  burning  of  the  dtfendant's  building  In 
which  the  goods  were.  The  neighboring  build- 
ing In  which  the  fire  occurred  stood  close  to 
it  While  no  effort  was  made  to  keep  the  fire 
from  It  there  is  nothing  to  indicate  that  such 
an  effort  would  have  availed  anything.  One 
witness  says  the  fire  started  between  a  store 
room  and  a  saloon,  which  stood  only  four 
feet  apart  If  so,  the  store  and  a  boarding 
house,  both  frame,  stood  between  it  and  the 
station;  but  another  witness  says  it  started 
In  the  boarding  house,  the  building  next  to 
the  station,  and  only  a  few  feet  from  it  a 
witness  says  only  six  or  eight  feet  from  the 
platform.  In  any  view  of  the  evidence,  these 
burned  buildings,  all  nearly  connected  and 
readily  combustible,  came  right  close  to  the 
station.  Only  one  of  the  defendant's  serv- 
ants, the  night  operator,  was  at  the  station 
when  the  fire  occurred.  What  he  did  before 
the  others  arrived  is  not  disclosed.  At  the 
date  of  the  trial,  he  was  absent  and  his  lo- 
cation unknown.  The  other  two,  rooming 
some  distance  away,  responded  to  the  alarm 
promptly.  Of  course,  the  fire  had  then  made 
some  progress.  The  station  took  fire  within 
a  half  or  three  quarters  of  an  hour.  These 
two  servants,  deeming  It  impossible  to  save 
the  building,  gave  their  attention  and  efforts 
to  its  contents.  Both  say  this.  Others  say 
they  made  no  effort  to  save  the  building,  but 
do  not  say  it  could  have  been  saved,  nor  state 
facts  from  which  the  jury  could  infer  it 
There  was  a  well  nearby  and  a  river  ciose^ 
but  nobody  says  the  fire  could  have  been 
kept  out  of  the  building  by  the  use  of  these- 
means.  All  admit  rapid  progress  of  the  fire 
and  shortness  of  time.  How  long  It  bad  been- 
In  progress  before  the  arrival  of  the  two 
agents  does  not  appear.    They  thought  an  ef- 
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fort  to  save  the  bulldlnK,  as  a  measure  of 
protection  to  Its  contents,  In  which  alone  the 
plaintlfTs  had  an  Interest,  would  be  futile, 
and  nobody  says  It  would  have  availed.  In- 
stead of  attempting  It,  they  removed  such  of 
the  contents  as  they  could.  Three  witnesses, 
Ck>leman,  Preece,  and  Charles,  say  they  did 
not  see  these  men  doing  much,  but  all  three 
were  fighting  Are  and  saving  goods  at  other 
buildings.  Preece  tried  to  save  his  store,  ren- 
dered assistance  to  others,  and  then  went  to 
the  station  and  found -Its  exterior  on  fire. 
Coleman  says  he  had  no  opportunity  to  see 
just  what  the  agents  did,  but  did  see  them 
carrying  some  things  out  Charles  says  he 
was  busy.  In  passing  the  station  several 
times  be  observed  closed  doors  of  the  freight- 
room,  but  admits  the  express  office,  which  was 
in  the  freightroom  was  open.  The  closed 
doors  be  speaks  of 'were  only  the  outer  doors, 
not  the  one  opening  into  another  room, 
through  which  express  and  baggage  matter 
and  freight  was  carried  out  He  admits  he 
saw  the  agents  there,  does  not  deny  their  hav- 
ing taken  things  out,  says  only  he  did  not  see 
them  do  so,  and  finally  admits  be  saw  them 
caiTylng  a  book  or  two  out  of  the  express  of- 
fice. In  passing  the  station  he  was  carrying 
water  to  the  boarding  house.  His  testimony 
Is  not  Inconsistent  with  probability  of  the 
truth  of  all  the  agents  say.  The  two  who  tes- 
tified say  all  three  worked  diligently  and  re- 
moved office  supplies  and  fixtures,  express 
and  baggage  matter  and  freight,  and  con- 
tinued their  efforts  until  the  fire  drove  them 
out  Nobody  in  a  condition  to  know  the  con- 
trary asserts  It  No  assistance  from  bystand- 
ers was  asked,  but  nobody,  except  Charles, 
says  such  assistance  was  available.  The 
agents  say  everybody  was  busy.  Charles 
says-  the  absent  agent  declined  bis  offered 
services.  Taking  this  aa  true^  be  does  not 
say  it  would  have  saved  aU  the  freight  or  the 
goods  of  the  plaintiffs.  If  accepted.  We  may 
say  there  Is  some  evidence  of  negligence  In  all 
this ;  but  to  Justify  refusal  of  the  perempto- 
ry Instruction,  It  most  be  sufficient  to  sus- 
tain a  verdict  A  request  for  such  an  instruc- 
tion challenges  the  sufficiency  of  the  evidence, 
and  should  be  granted,  when  the  state  of  the 
evidence  is  such  as  to  make  it  the  duty  of 
the  court  to  set  aside  a  verdict  founded  upon 
it  Stronger  evidence  is  required  to  sustain 
a  verdict  or  preclude  such  an  instruction  than 
to  Justify  an  instruction,  on  the  evidence, 
that  leaves  the  case  In  the  hands  of  the  Jury. 
State  V.  Clifford,  69  W.  Va.  1,  52  S.  E.  981. 
Our  analysis  of  the  evidence  convinces  us 
that  under  this  rule  the  peremptory  instruc- 
tion should  have  been  given,  and,  of  course, 
this  conclusion  necessitates  reversal.  Un- 
able to  see  that  a  better  case  cannot  be  made, 
we  grant  a  new  trial  also. 

There  was  no  error  in  refusing  defendant's 
instruction  No.  2,  reciting  salient  facts,  per- 
taining to  liablilty  as  carrier,  and  leaving  the 
question  of  liability  as  warehouseman  for 


negligence  to  the  Jury.  AU  of  this  was  sab- 
stantially  covered  by  Its  Instructions  Nos.  3 
and  4,  which  were  given.  Its  Instruction  No. 
6,  Intended  to  apprise  the  jury  that  the  de- 
fendant was  under  no  duty  to  select  and  save 
the  goods  of  the  plaintiffs  In  preference  to 
others,  was  proper,  and  should  have  been  giv- 
en. Tbey  had  no  right  of  preference.  Its  in- 
struction No.  7,  saying  It  was  not  Incumbent 
upon  the  defendant  to  keep  a  night  watch- 
man at  the  station,  was  properly  refused; 
its  failure  to  do  so  not  liavlng  been  proved 
as  a  ground  of  liability.  Its  instruction  No. 
8,  attempting  to  impose  upon  the  plaintUfs 
duty  to  remove  their  goods  "without  delay," 
was  properly  refused.  The  law  allowed  them 
a  reasonable  time  for  that  purpose.  There 
was  no  error  In  the  refusal  of  its  instruction 
No.  9,  saying  payment  of  freight  alone  ter- 
minates liability  as  carrier,  since  It  would  ex- 
clude reasonable  time  for  removal,  allowed 
by  law. 

As  the  state  of  the  evidence  left  no  room 
for  the  jury  function  on  the  question  of  lia- 
bility of  the  defendant  as  carrier,  plaintiffs' 
Instruction  No.  1,  leaving  it  to  the  jury  to 
say  whether,  under  all  the  circumstances  of 
the  case,  the  relation  of  shipper  and  carrier 
had  ceased,  should  have  been  refused.  The 
goods  had  been  receipted  for  and  a  contract 
of  reshlpment  made  with  another  road. 
These  facts  are  undisputed.  Hence  the  ques- 
tion was  one  of  law  for  the  court  There 
was  no  error,  however.  In  the  giving  of  plain- 
tiffs' instruction  No.  2,  submitting  to  the 
jury  the  question  of  the  defendant's  negli- 
gence as  warehouseman;  there  being  evidence 
tending  slightly  to  prove  It  The  objection 
was  likely  based  on  the  theory  of  total  lack 
of  such  evidence. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  tlie  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 

BRANNON,  J.  (concurring).  I  would  enter 
final  judgment  in  this  court  for  defendant 
and  not  grant  a  new  trial,  as  I  stood  In 
Weeks  V.  G  &  O.  R.  Co.,  (this  term)  69  S. 
E.  805.  Maupin  v.  In^rauce  Co.,  53  W.  Va. 
So5,  45  S.  B.  1003;  Ketterman  v.  Railroad 
Co.,  48  W.  Va.  606,  37  S.  B.  683;  Cobb  ▼. 
Glenn,  57  W.  Va.  49,  49  8.  E.  1005,  110  Am. 
St  Rep.  734 ;  Anderson  v.  Tug  River,  59  W. 
Va.  301,  53  8.  E.  713.  If  the  court  had  di- 
rected a  verdict  for  defendant  as  asked,  and 
we  bold  it  should  have  done  so,  there  would 
have  been  judgment  below  for  defendant,  and 
this  court  should  do  what  that  court  should 
have  donew  Remember  that  it  is  not  simply 
the  case  of  a  motion  below  to  set  aside  the 
verdict  and  grant  a  new  trial,  but  the  case  of 
a  motion  or  instruction  to  find  a  verdict  tc* 
defendant  which  Is  the  same  as  a  demurrer 
to  evidence.  There  is  always  a  judgment  for 
the  demurrant  in  the  court  of  appeals  when 
the  demurrer  la  sustained. 
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(«S  W.  Va.  483) 

EWKRS  ▼.  MONTGOMERY  et  aL 

(Snyteme  Court  of  Appeals  of  West  Viiginia. 

Dec  20,  1910.) 

(Byllatm*  6y  the  Court.) 

1.  Mabteb  and  Sebvant  (8  TO*)— Action  fob 

SEBVICES— CONSTBUCnON    or   OONTBACT. 

One  employed  to  assist  another  in  procur- 
ing coal,  oil  and  gas  options,  and  as  notary  pub- 
lic, to  take  and  certify  acknowledgments  of  tlie 
option  contracts,  should  not  in  an  action  against 
his  employers  for  the  value  of  his  services  be 
limited  in  his  recoveiy  to  the  statutory  fee  for 
taking  and  certifying  such  acknowledgments. 

[Ed.  Note.— For  other  cases,  see  Master  and 
•Servant,  Cent  Dig.  §§  82-86;  Dec.  Dig.  S  70.*] 

2.  PABTNERsniP  (8  32*)— Creation  of  Rela- 
tion—Pabticttlab  TBANSACnONB. 

Where  two  or  more  persons  engage  in  the 
joint  enterprise  of  procuring  and  selling  op- 
tions for  leases  for  coal,  oil  and  gas,  putting  m 
their  labor  or  money  in  the  enterprise,  and  each 
to  share  in  the  profits,  they  become  partners, 
and  agents  of  each  other  in  the  furtherance 
of  the  joint  enterprise,  and  each  become  liable 
for  the  contracts  of  the  other  made  within  the 
general  scope  of  and  in  furtherance  of  the  com- 
mon object 

[Eld.  Note. — For  other  cases,  see  PartneTship, 
Gent  Dig.  {  84;  Dec.  Dig.  8  32.*] 

8.  APPEAI.   AND    EBBOB    (8    1050*)— ADMISSION 

OF  Evidence— HABHt£88  Ebbob. 

Though  illegal  evidence  be  admitted  It  will 
not  be  cause  for  reversal  of  a  judgment  if  it 
clearly  appears  that  such  evidence  could  not 
have  changed  the  result,  if  it  bad  been  excluded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  88  4153-4160;  Dea  Dig.  i 
1050.*] 

E2rror  to  Clrcnit  Court,  Patnam  County. 

Action  by  J.  B.  Ijwers  against  J.  C.  Mont- 
gomery and  otbers.  Judgment  for  plaintiff, 
and  defendant  Montgomery  brings  error. 
Affirmed. 

y.  C.  Caiampe  and  Dillon  &  Nuckolls,  for 
plaintiff  in  error.  Alexander  &  Bamhart, 
for  defendant  In  error. 


MILLER,  J.  Plaintiff  sued  defendants 
Jointly  on  tbe  common  counts  in  assumpsit, 
bis  bill  of  particulars  filed  wltb  the  declara- 
tion charging  them  as  follows:  "1906,  May 
26,  to  Nov.  1st,  Inclusive;  Taking  options  for 
coal,  oil,  gas,  etc.,  $5.00  a  day,  $450.00.  Off, 
credit,  cash  paid  him,  $10.00.  Balance  due 
Ewers,  $440.00."  On  tbe  trial  plaintiff  ob- 
tained a  verdict  and  Judgment  for  $216.00, 
and  costs.  Montgomery  alone  sued  out  this 
writ  of  error. 

Three  points  of  error  are  relied  on.  The 
first  is  the  refusal  of  the  court  below  to  give 
defendants'  instruction  to  tbe  Jury  number 
nine;  the  second  tbe  giving  of  plaintiff's  in- 
struction number  one ;  and  the  third  permit- 
ting plaintiff  to  testify  in  chief,  in  substance 
that  defendant  Nash,  when  employing  him  as 
notary  to  go  along  and  take  acknowledg- 
ments to  options,  and  help  talk  up  the  busi- 
ness, he  told  him  that  defendant  Montgomery 
was  to  pay  him  for  his  services,  and  that 


Nash  had  told  bim  at  different  times  that 
Montgomery  was  ready  to  send  him  a  check 
at  any  time  for  his  services  up  to  date. 

Defendants'  instruction  number  nine  was 
intended  to  limit  plalntltTs  recovery  to  the 
statutory  fee  of  fifty  cents,  allowed  notaries 
for  taking  and  certifying  acknowledgments 
to  deeds  and  other  writings.  And  the  in- 
struction assumes,  as  tbe  only  fact  proven, 
that  plaintiff's  employment  was  limited  to 
this  service.  The  evidence,  however,  is  that 
plaintiff's  contract  made  with  Nash  was  that 
he  should  not  only  take  acknowledgments  to 
the  option  contracts  but  should  go  along 
through  the  country  from  day  to  day  and  as- 
sist in  procuring  such  options.  This  is  tes- 
tified to  not  only  by  the  plaintiff  himself, 
but  by  Nash,  who  employed  him,  and  the 
evidence  further  shows  that  plaintiff  not 
only  performed  his  contract  to  take  acknowl- 
edgments and  assist  in  securing  options,  but 
in  some  Instances,  without  the  assistance  of 
Nash,  actually  procured  the  options  himself. 
We  are  cited  to  no  authority  and  we  know  of 
none  limiting  the  rights  of  a  notary  public 
when  thus  employed,  simply  because  he  is 
a  notary  public,  to  the  statutory  fee  for  tak- 
ing acknowledgments.  Our  opinion  is  that 
the  instruction  was  rightfully  rejected. 

PlalntUTs  instruction  number  one  com- 
plained of  was:  "The  Jury  are  Instructed 
that  if  they  find  from  the  evidence  that  J. 
C.  Montgomery  and  R.  B.  Nash  employed 
plaintiff  to  procure  the  options  in  controver- 
sy, and  were  Jointly  interested  In  the  profits 
arising  from  the  optioning  and  sale  of  the 
coal  options,  taken  by  Jas.  B.  Ehvers,  then 
they  are  both  liable  for  any  expenses  at- 
tached thereto."  The  objections  to  this  In- 
struction are  two.  First,  that  It  assumes 
that  Montgomery  and  Nash  employed  plain- 
tiff. The  evidence  being  as  it  Is  claimed  that 
Nash  alone  employed  him.  The  second  is 
that  the  latter  part  of  the  Instruction  goes 
upon  the  theory  that  Montgomery  would  be 
liable  with  Nash,  if  the  jury  should  find  that 
they  were  Jointly  Interested  In  the  profits 
arising  from  the  sale  of  the  coal  options, 
taken  by  Ewers.  As  to  the  first  objection, 
the  evidence  does  show  that  the  plaintifTs 
contract  was  directly  with  Nash,  but  if  Nash 
represented  himself  and  Montgomery  in  a 
joint  enterprise,  involving  the  taking  up  and 
sale  of  coal  options,  Nash  to  put  in  his  time, 
and  Montgomery  to  furnish  the  money  to 
pay  the  expenses  of  the  enterprise,  and  Nash 
was  authorized,  either  by  the  contract  or  by 
necessary  implication,  to  employ  the  plain- 
tiff and  others  to  assist  him,  as  the  evidence 
in  this  case  strongly  tends  to  show,  the  con- 
tract of  Nash'  with  plaintiff  would  bind 
Montgomery,  and  In  that  employment  Nash 
would  represent  Montgomery,  and  this  is  the 
theory  of  the  Instruction.  So  this  objectiou 
based  upon  the  theory  that  there  was  no  evi- 
dence on  which  to  base  it,  and  for  which 
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authorities  are  cited,  la  wltliout  merit.  As 
to  tlie  second  objection,  it  Is  true  as  contend- 
ed tliat  in  some  instances  a  mere  profit  shar- 
ing agreement  would  not  render  all  parties 
to  the  agreement  liable.  And  a  good  Illustra- 
tion of  this  proposition  is  found  in  CHark  t. 
Elmery,  58  W.  Va.  643,  02  S.  B.  770,  5  L.  R. 
A.  (K.  S.)  603,  dted  in  support  of  this  ob- 
jection, which  the  case  does  not  sustain. 
The  court  held  In  that  case  that  the  con- 
tract between  Clark  and  Emery  did  not 
make  them  partners  in  the  enterprise.  In 
brief  the  contract  was  that  if  Clark  should 
sell  the  option  contracts  to  certain  persons 
that  Bmery,  who  controlled  the  options, 
would  share  the  profits  with  him.  Clark 
failed  to  sell  as  contemplated  and  agreed. 
Bmery  afterwards  sold  the  property  to  other 
parties  and  Clark  sued  Emery  for  a  share  of 
the  profits.  It  was  decided,  and  we  think 
.rightfully  decided,  that  the  contract  did  not 
make  Clark  and  Emery  partners,  but  only 
entitled  Clark  to  share  in  the  profit  in  the 
event  that  he  made  sale  to  his  parties  as  he 
proposed.  He  had  no  other  interest  in  the 
options.  The  instruction  we  have  here  is 
predicated  upon  the  theory  of  the  plaintiff, 
which  bis  evidence  strongly  supports,  that 
the  defendants  engaged  in  a  Joint  enterprise, 
by  which  Nash  was  to  put  in  his  time  In 
procuring  the  options,  and  Montgomery  was 
.to  furnish  all  the  money  to  i>ay  all  the  ex- 
penses Incident  thereto,  make  sale  of  the 
property,  and  that  together  they  were  to 
.  share  the  profits.  The  options  were  taken  In 
the  name  of  Nash  who  held  the  same  In 
'trust  for  himself  and  Montgomery.  If  this 
was  the  contract  and  for  the  purpose  of  this 
instruction  we  must  assume  it  was,  for  the 
'plaintifTs  evidence  tends  to  show  it,  defend- 
ants each  had  an  interest  In  the  property, 
were  partners  in  the  '  enterprise,  and  any 
contract  made  by  the  one  or  the  other  In  fur- 
therance of  the  common  object  of  the  asso- 
ciation would  bind  both.  This  proposition  is 
"supported  not  only  by  the  general  rules  of 
partnership,  but  particularly  by  the  cases  of 
Howell  T.  Kelly,  149  Pa.  473,  24  Atl.  224, 
and  Frazer  et  al.  ▼.  Linton,  183  Pa.  186,  38 
Atl.  389,  referred  to  with  approval  In  Clark 
V.  Emery,  supra.  There  may  be  a  partner- 
'ship  to  buy  and  sell  lands  for  profit.  Cana- 
da T.  Barksdale,  76  Va.  899.  And  there  is 
nothing  In  the  character  of  options  on  coal 
lands  precluding  them  from  being  made  the 
'subject  of  a  co-partnership  agreement.  This 
court  said  in  Setzer  v.  Beale,  19  W.  Va.  274, 
that  a  partnership  as  between  the  parties 
themselves  is  a  voluntary  contract  between 
two  or  more  persons  for  .Joining  together 
their  money,  goods,  labor,  or  any  other  thing, 
with  the  understanding  that  there  shall  be 
a  communion  of  profits.  This  is  a  repetition 
of  the  common  definition  of  a  co-partner- 
ship, found  in  the  text  books  on  the  subject 
and  In  other  Judicial   decisions.     It  is   not 


even  essential  that  the  parties  to  the  con- 
tract shall  be  bound  to  share  the  losses. 
MUler  V.  Simpson,  107  Va.  476,  69  S.  B  878, 
18  L.  R.  A.  (N.  S.)  962.  We  see  no  error  in 
this  Instruction. 

As  to  the  last  point  made,  did  the  court  err, 
as  suggested.  In  admitting  the  hearsiiy  evi- 
dence? As  we  have  observed  the  defendants' 
objection  was  overruled,  in  the  language  of 
the  record,  "for  the  time  being."  Undoubt- 
edly the  testimony  of  the  plaintiff  as  to  what 
Nash  told  him  would  be  lnoompet«it  to  es- 
tablish the  liability  of  Montgomery  as  part- 
ner or  otherwise,  but  Nash  was  himself  in- 
troduced as  a  witness  for  the  plaintiff,  and 
the  plaintiff  proved  by  him  all  the  fiicts 
which  the  plaintiff  undertook  to  establish  by 
his  own  evidence,  objected  ta  The  testi- 
mony of  the  plaintiff  as  to  the  declaration 
of  Nash,  therefore,  added  nothing  to  the 
force  and  ^ect  of  Nasb's  own  testimony, 
and  we  do  not  see  how  the  defendants  or 
either  of  them  were  In  any  way  prejudiced 
by  the  error  of  the  court  In  admitting  those 
declarations,  and  we  think  the  case  here  is 
brought  clearly  within  the  case  of  State  r. 
Hull,  45  W.  Va.  767,  32  8.  E.  240,  holding, 
that  If  It  clearly  appear  that  It,  the  illegal 
evidence,  could  not  have  changed  the  result 
if  it  had  been  excluded,  it  will  not  be  cause 
for  reversing  the  Judgment.  This  same  rnle 
Is  stated  in  Dent  v.  Pl<&ens,  34  W.  Va.  240, 
12  S.  E.  688,  26  Am.  St  Rep.  921 ;  Webb  v. 
Big  Kanawha  &  O.  R.  Packet  Co.,  43  W.  Va. 
800,  29  S.  E.  519;  Foundry  Co.  v.  Steel  & 
Iron  Co.,  62  W.  Va.  289,  57  S.  H.  828:  N.  & 
W.  Railway  Co.  ▼.  Briggs,  103  Va.  105,  48 
S.  E.  521. 

Seeing  no  reversible  error  in  the  Judgment 
below.  It  must  be  affirmed. 

(68  w.  Va.  «8) 
BURLBW  V.  SMITH  et  aL 
(Supreme  Court  of  Appeals  of  West  Yliglnla. 
Dec.  20,  1910.) 

(SyUabut  by  the  Court.) 

1.  Equitt  (5S  159,  314*)  — Abatbuxnt  and 
Revival  (8  83»)  —  Pleading  —  Dnvebified 
Plea  in  Abatement. 

A  plea  to  a  bill  in  equity,  filed  by  an  ad- 
ministrator with  the  will  annexed,  asserting 
variance  between  the  Bummons  and  the  bill,  on 
the  ground  that  the  plaintiff  is  described  in 
the  gammons  merely  as  administrator,  is  a  plea 
In  abatement  and,  if  unverified  or  tendered 
after  a  general  appearance,  may  properly  be 
rejected  or  disregarded  in  the  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  Sf  306,  616;  Dec.  Dig.  H  159,  314;* 
Abatement  and  Revival,  Cent.  Dig.  {  606;  Dec. 
Dig.  i  83.*] 

2.  Vendob  and  PuRcnASEB  (I  279*)  —  En- 
forcement or  Vendoh'b  Lien— Pabties. 

In  a  suit  to  enfoice  a  vendor's  lien  against 
property  which  the  vendee  has  conveyed  to  an- 
other person,  upon  his  assumption  of  the  par- 
chase-money  debt,  and  which  has  been  convey- 
ed by  said  second  purchaser  to  a  third,  in  con- 
sideration of  money  paid   and   notes  executed 
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b7  such  thin]  person,  with  an  express  covenant 
in  the  deed  for  payment  of  all  Incumbrances 
by  the  grantor,  all  of  sach  persons  are  proper 
parties. 

[E!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  778-782;  Dec.  Dig.  i 
219*] 

8.  Vkkdob  Ai»D  Pttrchasbb  rt  285*)  — Vk»- 

DOR'S    IiIEN— ENFOBCEMKNT— DBOHEB. 

If,  in  such  case,  none  of  the  original  pur- 
chase money,  which  the  second  grantee  was 
bound  to  pay,  has  been  paid  by  the  first  or 
third,  the  extent  of  their  right  is  to  have  a 
decree  requiring  such  second  grantee  to  pay 
the  original  creditor  what  is  due  on  account  of 
the  purchase  money.  Neither  has  a  right  to  a 
personal  decree  for  money  in  his  own  favor. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  800-807;   Dec.  Dig.  { 

4.  Pbinoifai.  akd  Scbett  (I  14»)— Bnfobcb- 

MXnT  OF  VbNDOB'S  LiIEN— Schbttship. 
In  such  case  there  is  no  legal  contract  of 
suretyship,  but,  for  the  purpose  of  working 
out  equity  and  justice,  the  parties  will  be  treat- 
ed, in  a  court  of  equity,  as  standing  in  a  rela- 
tion of  suretyship. 

[Eld.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S  33;    Dec.  Dig.  {  14.*] 

6.  Vbndob  and  Pttxchasxb  ({  77*)— Defatot 

IN    iNSTAUJfENTB— ACXJEUCaATION    OF    PaT- 

MEHT.      . 

A  stipnlation  for  acceleration  of  payment 
In  a  contract  for  money  is  not  penal  in  its  na- 
ture or  effect,  and  will  I>e  enforced  in  a  court 
of  equity. 

[EJd.  Note.— For  other  cases,  see  Principal  and 
Purchaser,  Cent  Dig.  {  120;    Dec.  Dig.  S  77.*] 

«.  Evidence  (§  397*);-Pabol  Evidence. 

Parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  written  contract. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1766;    Dec.  Dig.  {  397.*] 

Appeal  from  Circuit  Conrt,  Kanawha 
County. 

Bill  by  Abraham  Barlevr,  administrator, 
against  Augusta  H.  Smith  and  others.  De- 
cree for  plaintiff,  and  Lula  D.  Bowycr  ap- 
peals. Affirmed  and  reversed  In  part  and  re- 
nunded. 

W.  S,  Laidley,  for  appellant  A.  Bnrlew 
and  D.  W.  Taylor,  for  appellees. 

POFPHNBAROER,  J.  Mrs.  Lula  D.  Bovr- 
yer  complains  of  a  decree,  requiring  her  to 
pay  Augusta  H.  Smith  and  N.  B.  Gardner 
each  the  same  amount  of  money  for  the 
same  debt,  subject  to  a  provision  which 
makes  satisfaction  thereof  by  payment  of  a 
like  Slim  to  another  person  discharge  it  In 
so  far  as  it  gives  them  relief. 

The  controversy  grew  out  of  three  sncces* 
slve  sales  of  a  certain  tract  of  land,  each 
Imposing  an  Indebtedness,  In  respect  to  the 
first  of  which  the  vendor's  Hen,  constituting 
the  basis  of  this,  was  reserved.  Geo.  W. 
Patton  conveyed  the  lot  to  Augusta  H.  Smith, 
In  consideration  of  $825,  of  which  |25  was 
paid  In  cash  and  the  residue  made  payable 
In  80  monthly  installments  of  $10,  evidenced 
by  as  many  notes,  to  secure  payment  of 
which  the  deed   reserved   a   vendor's  Ilea 


The  deed  also  provided  as  further  considera- 
tion for  the  property  "that,  should  she  fall 
to  pay  one  of  the  aforesaid  notes,  and  In- 
terest thereon  when  the  same  becomes  due 
and  payable,  then  and  In  that  event  all  of  the 
notes  unpaid  and  the  Interest  thereon  shall 
be  due  and  payable."  Mrs.  Smith  failed  to 
pay  the  notes  as  they  became  due.  Patton 
then  Induced  Mrs.  Bowyer  to  take  the  prop- 
erty by  conveyance  from  Mrs.  Smith,  and 
assume  the  payment  of  the  balance  of  pur- 
chase money  doe.  The  deed  recites  payment 
of  $170.50  to  Mrs.  Smith,  and  sUtes  the 
further  consideration  as  follows:  "Payment 
to  Geo.  W.  Patton  of  the  whole  amount  due 
said  Patton  as  purchase  money  as  stated  in 
the  deed  of  said  Patton  to  said  Augusta  H. - 
Smith  for  the  property  hereby  conveyed,  said 
payments  to  said  Patton  to  be  made  as  stat- 
ed In  said  deed."  Several  months  later,  with- 
out having  paid  the  Smith  notes  or  kept 
them  up,  Mrs.  Bowyer  conveyed  the  lot  to 
N.  B.  Gardner  for  $1,800,  of  which  $200  was 
paid  In  cash  and  the  residue  made  payable 
In  Installments  of  $200,  evidenced  by  notes, 
secured  by  a  vendor's  lien  reserved.  In  this 
deed  Mrs.  Bowyer  covenanted  to  pay  all  tax- 
es for  the  year  1903  and  prior  years  and  all 
liens  and  Incumbrances  on  the  property  and 
warranted  the  title  generally.  Patton  hav- 
ing died  testate,  this  suit  was  brought  to 
enforce  the  lien  reserved  In  the  first  deted  by 
Abraham  Burlew,  administrator  with  the  will 
annexed,  and  Mrs.  Smith,  Mrs.  Bowyer,  and 
Gardner  were  made  parties  defendants.  Mrs. 
Smith  and  Gardner  filed  answers,  praying 
decrees  against  Mrs.  Bowyer  by  way  of  af- 
firmative relief.  Burlew  filed  an  amended 
and  supplemental  bill,  which  was  followed 
by  amended  and  supplemental  answers,  pray- 
ing cross-relief  as  aforesaid.  Mrs.  Bowyer 
filed  a  plea,  claiming  a  variance  between  the 
summons  and  the  bill,  demurred  to  the  bill 
and  amended  bill  and  cross-bills,  and  an- 
swered all  of  them.  The  summons  describes 
the  plaintiff  as  administrator  of  the  estate 
of  Patton,  but  the  bill  shows  he  was  admin- 
istrator with  the  win  annexed.  The  plea  set 
up  matter  of  abatement  only.  Buck  v.  Fou- 
chee,  1  Leigh  (Va.)  64;  Hunt  v.  Wilkin- 
son, 2  Gall  (Va.)  50,  1  Am.  Dec.  534.  As  a 
plea  In  abatement  It  was  defective  because 
it  was  not  verified.  Code,  c.  125,  {  39.  As 
It  was  tendered  after  demurrer.  It  was  bar- 
red by  time.  Flesher  v.  Hasler,  29  W.  Va. 
404,  1  S.  E.  580;  Robrecht  v.  Marling,  29  W. 
Va.  765,  2  S.  EJ.  827;  Butter  v.  Sullivan,  26 
W.  Va.  427. 

The  main  defenses  relied  upon  are  tender 
of  the  amount  due  and  waiver  of  the  stipu- 
lations of  the  deeds,  making  all  the  notes  due 
and  payable  In  case  of  default  in  payment 
of  any  of  them.  The  defendant  endeavors 
to  set  up  oral  agreements  with  Patton,  con- 
temporaneous with  the  written  stipulations 


•For  other  eaiei  see  uuna  topic  and  sacUon  NUMBER  In  Deo.  Dls.  &  Am.  Die.  Key  No.  Serlea  ft  Rep'r  Indaxes 
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of  the  deeds,  to  the  effect  that  neither  she 
nor  Mrs.  Smith  was  to  pay  the  notes  as  they 
should  become  due,  and  also  with  Burlew. 
If  the  witness  were  competent  to  testify  to 
this,  In  so  far  as  It  relates  to  Patton,  In 
view  of  the  death  of  Patton,  the  evidence 
would  be  Inadmissible  for  another  reason, 
namely,  that  it  is  contradictory  of  the  terms 
of  the  written  contract  This  bars  It  as  to 
Burlew.  Jurisdiction  In  equity  to  enforce 
the  provision,  making  all  the  notes  due  In 
case  of  default  as  to  any  of  them,  Is  denied 
on  the  theory  that  this  stipulation  imposes 
a  forfeiture,  which  equity  will  not  enforce. 
That  this  clause,  merely  accelerating  pay- 
ment and  adding  nothing  at  all  to  the  amount 
of  the  debt  for  the  default,  is  not  penal,  has 
been  declared  by  the  great  weight  of  Amer- 
ican authority.  See  Hogg's  Eq.  Prin.  |  509, 
In  which  the  decisions  have  been  collected. 
Though  Mayo  v.  Judah,  5  Munf.  (Va.)  495,  Is 
opposed  to  this  view,  we  are  unable  to  fol- 
low it  against  the  almost  uniform  current 
of  authority.  The  reasons  for  the  prevailing 
rule  are  ably  and  convincingly  stated  In  Mor- 
gan's L.  &  T.  R.  Co.  V.  Texas  C.  R.  Co., 
137  D.  S.  171,  11  Sup.  Ot  61,  34  I*  Ed.  625, 
and  need  not  be  repeated  here.  Patton's  si- 
lence and  inaction,  after  default,  is  shown 
by  competent  evidence,  but  that  did  not  alter 
the  contract  nor  can  It  be  deemed  a  waiver 
thereof.  From  these  conclusions  it  follows 
that  the  whole  amount  of  the  debt  was  due, 
at  the  date  of  the  institution  of  the  suit, 
and  tender  of  only  a  portion  thereof,  If  made, 
was  unavailing  for  any  purpose. 

Gardner  was  undoubtedly  a  necessary  and 
proper  party  to  the  suit,  the  object  of  which 
was  to  enforce  a  lien  on  his  property.  His 
right  to  cross-relief  is  also  obvious.  Mrs. 
Bowyer's  express  covenant  to  pay  off  all  In- 
cumbrances on  the  land  gave  him  an  equita- 
ble right  to  compel  her  to  pay  the  Patton 
estate  to  his  relief,  but  not  to  compel  pay- 
ment of  anything  to  him.  Mrs.  Bowyer's 
assumption  of  the  Smith  notes  gave  Mrs. 
Smith  a  like  equitable  right  In  equity,  both 
were  quasi  sureties  of  Mrs.  Bowyer,  but 
neither  had  as  yet  paid  anything  for  or  on 
her  account,  or  by  reason  of  her  default. 
Each  could,  therefore,  have  required  her  to 
pay  the  Patton  estate  by  a  bill  in  equity.  If 
Burlew,  administrator  of  that  estote.  had 
not  proceeded  against  her.  Coffman  v.  Moore, 
29  Grat  (Va.)  244;  Bank  v.  Parsons,  45  W. 
Va.  088,  32  S.  B.  271;  Glenn  v.  Morgan,  23 
W.  Va.  407;  Knight  v.  Charter,  22  W.  Va. 
422.  Under  this  principle,  each  of  them  had 
the  right,  as  defendant  to  ask  that  a  per- 
sonal decree  against  Mrs.  Bowyer  be  entered 
in  favor  of  Burlew,  administrator,  for  their 
relief  and  protection,  but  not  for  the  pay- 
ment of  any  money  to  them  under  the  cir- 
cumstances obtaining  at  the  dnte  of  the 
decree.    Having  paid  nothing  for  her,  neither 


was  entitled  to  a  personal  decree  against  ber 
for  money.  Manifestly,  therefore,  there  was 
no  error  In  the  overruling  of  any  of  the  de- 
murrers interposed,  even  though  these  cross- 
bills asked  greater  relief  than  the  parties 
filing  them  were  entitled  to.  As  they  stated 
good  ground  for  relief,  it  is  immaterial  that 
they  sought  too  much. 

Reversal  of  the  decrees  and  complete  ex- 
oneration of  Mrs.  Bowyer  from  personal 
liability  Is  asked  on  the  ground  of  her  al- 
leged release,  as  surety  for  Mrs.  Smith. 
This  doctrine  applies  only  to  legal  contracts 
of  suretyship.  There  was  no  such  contract 
here.  Legally  there  is  no  relation  of  surety, 
but  the  parties  may  be  so  treated  in  equity 
as  to  work  out  Just  results  and  for  no  other 
purposes.  This  position  is  wholly  untenable. 
In  view  of  these  principles  and  conclusions, 
so  much  of  the  decrees  as  requires  payment 
of  money  to  Mrs.  Smith  and  Gardner  must 
be  reversed.  In  this  decree,  general  costs. 
Including  a  statute  fee,  were  decreed  against 
Mrs.  Bowyer  in  favor  of  Mrs.  Smith  and 
Gardner,  respectively,  making  flO  for  at- 
torneys' fees  against  her  and  she  complains 
of  this.  There  is  but  one  suit  here  and  only 
one  stotute  fee  can  be  allowed.  It  has  been 
the  uniform  practice  in  this  court  to  allow 
only  one  attorney's  fee,  however  many 
branches  a  suit  may  have,  and  the  same  rale 
mast  be  observed  in  the  trial  courts. 

For  the  reasons  stated,  we  reverse  the  de- 
cree In  so  far  as  it  requires  payment  of  mon- 
ey by  Mrs.  Bowyer  to  Augusta  H.  Smith  and 
N.  B.  Gardner  and  attorneys'  fees,  afSrm  It 
In  all  other  respects,  and  remand  the  cause 
for  further  proceedings.  Coste  In  this  court 
win  be  allowed  Mrs.  Bowyer  against  Au- 
gusta H.  Smith  and  N.  B.  Gardner. 

'  (68  W.  Va.  4S4) 

POST  et  al.  v.  W.  H.  BAILEY  &  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1910.) 

(SyllttlnM  hy  the  Court.) 

1.  Abatevknt  and  RivivAL  (8  8*)— Another 
Action  Pending— Action  on  Notes— Suit 
TO  Enforce  Lien. 

A  creditor  who  holds  a  note  secured  both 
by  personal  indorsement  and  b^  a  vendor's  lien 
on  land  conveyed  to  the  piincipal  debtor  may 
proceed  at  law  on  the  note  and  in  equity  for  the 
enforcement  of  his  lien,  at  the  same  time,  until 
be  obtains  satisfaction  in  one  forum  or  the 
other. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S!  39-72;  Dec  Dig. 
S  8.*] 

2.  Principai,  and  Sobett  (J  164*)— Enfokcb- 
ment  of  Jodoment  Aoainbt  Subett— In- 
junction. 

E^guity  will  not  enjoin  the  collection  of  an 
execution  levied  upon  the  property  of  the  sure- 
ty,  on  the  sole  ground  that  the  creditor  is  pro- 
ceeding in  equity  to  enforce  his  lien  on  the 
lands  of  the  principal  debtor  for  the  same  debt. 
[Ed.  Note.— For  other  casps,  see  Principal 
nnA  Surety,  Cent  Dig.  |  405;  Dec.  Dig.  { 
164.»] 
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Appeal  from  Circuit  Court,  Lewto  County. 

Suit  by  George  L.  Post  and  otlters  against 
W.  H.  Bailey  &  Co.  and  others.  Decree  for 
defendants,  and  plaintiffs  appeaL  Reversed 
and  remanded. 

W.  G.  Bennett  and  Edward  A.  Brannon, 
for  appellants.  Brannon  &  Stathers,  for  ap- 
pellees. 

WILLIAMS,  J.  On  the  6th  of  November, 
1907,  G.  L.  Post  and  W.  L.  Post  conveyed  to 
W.  H.  Bailey  256  acres  of  land  in  Lewis 
county  in  consideration  of  $6,000,  evidenced 
by  four  notes  payable  as  follows:  $2,500 
payable  in  Ave  months  and  twenty-five  days ; 
$1,200  In  one  year ;  $1,150  in  two  years ;  and 
$1,150  in  three  years — all  of  which  were  se- 
cured by  a  vendor's  lien.  W.  E.  Mick  and 
W.  B.  Mick,  partners  as  Mick  &  Son,  were 
sureties  on  the  $2,500  note.  W.  L.  Post  and 
O.  Lk  Post  recovered  a  Judgment  at  law  .on 
the  13th  day  of  July,  1008,  against  W.  H. 
Bailey,  the  principal,  and  Mick  &  Son,  the 
sureties,  on  said  first  note  for  $2,615.38  and 
$14.97  cost  On  the  17th  of  March,  1909, 
execution  was  issued  and  levied  upon  the 
goods  and  chattels  of  Mick  &  Son.  At  the 
time  of  the  levy  of  this  execution,  a  suit  in 
equity  was  pending  In  the  circuit  court  of 
Lewis  county  brought  by  G.  L.  and  W.  L. 
Post  against  W.  H.  Bailey,  Mick  &  Son,  and 
others,  for  the  purpose  of  enforcing  the  ven- 
dor's lien;  but  no  decree  of  sale  had  been 
made.  At  the  time  of  the  filing  of  the  bill, 
the  first  and  second  purchase-money  notes 
only  were  due.  Plaintiffs  allege  the  recov- 
ery of  a  Judgment  on  the  first  note,  and  al- 
so that  there  has  been  no  satisfaction  of  it, 
and  pray  that  the  same  may  be  declared  a 
vendor's  lien  on  the  land,  and  that  a  sale  of 
the  land  be  had  to  satisfy  the  purchase- 
money  notes  then  due,  and  that  provision  be 
made  for  the  payment  of  the  other  notes  as 
they  fall  due.  Mick  &  Son  filed  a  cross-bill 
and  answer  averring  their  suretyship  for 
W.  H.  Bailey,  and  praying  for  an  injunction 
to  stay  the  collection  of  the  execution  until 
Che  vendor's  lien  could  be  enforced  against 
the  land  of  their  principal.  To  this  answer 
and  cross-bill  G.  L.  and  W.  L.  Post  filed  an 
answer  and  special  reply  to  which  Mick  & 
Son  replied  generally.  On  the  30th  of  May, 
1909,  the  Judge  of  the  circuit  court  of  Lewis 
county,  in  vacation,  granted  a  temporary  re- 
straining order,  inhibiting  plaintiffs  from  col- 
lecting the  execution  until  further  order  of 
the  court,  and  provided  in  the  order  that 
such  stay  of  execution  should  not  invalidate 
or  affect  the  lien  acquired  on  Mick  &  Son's 
property  by  virtue  of  said  execution  and  its 
levy.  On  the  7th  of  June,  1909,  In  special 
term,  a  motion  to  dissolve  the  injunction  was 
overruled;  and  from  this  decree  Post  and 
Post  have  appealed. 

No  proof  was  taken,  and  the  facts  material 
to  a  decision  of  the  case  are  admitted  by 
the  pleadings.    The  allegaticHi  in  the  cross- 


bill of  Mick  &  Son  that  the  land  is  of  sufil- 
dent  value  to  pay  all  the  purchase-money 
notes  is  denied  by  the  Posts  in  their  answer 
and  special  replication.  But  in  the  present 
aspect  of  the  case  this  fact  is  not  material. 

The  record  presents  the  following  legal 
question,  viz.:  Will  a  court  of  equity,  at  the 
Instance  of  a  surety,  stay  the  hand  of  the 
creditor  and  require  him  to  first  resort  to  his 
Hen  on  the  lands  of  the  principal  debtor  be- 
fore enforcing  his  remedy  at  law  against 
the  surety  ?  Generally  it  will  not  He  'must 
show  some  other  ground  for  equitable  inter- 
ference than  the  simple  fact  that  the  credi- 
tor holds  additional  security  from  the  prin- 
cipal for  the  same  debt;  such,  for  instance, 
that  the  creditor  has  released  the  particular 
security,  or  has.  dealt  with  it  in  such  a  way 
as  to  materially  affect  the  rights  of  the  sure- 
ty. Because,  on  payment  of  the  debt  by  the 
surety,  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  creditor;  and,  for  the  protec- 
tion of  such  rights,  equity  regards  the  cred- 
itor as  trustee  for  the  surety  as  regards  any 
collateral  securities  which  he  holds  for  the 
debt  1  Brandt  on  Suretyship,  t  496 ;  Bank 
V.  Parsons,  42  W.  Va.  137,  24  S.  B.  564. 

But  we  are  of  opinion  that  Mick  &  Son 
have  shown  no  grounds  for  equitable  inter* 
ference  in  the  proceeding  at  law.  The  cred- 
itors had  the  right  to  satisfactiod  of  their 
execution,  notwithstanding  they  were,  at  the 
same  time,  proceeding  to  enforce  their  lien 
in  equity.  Both  forums  were  open  to  them, 
and  ttikj  had  a  right  to  proceed  in  either, 
or  both  at  once,  until  satisfaction  which,  of 
course,  they  are  entitled  to  but  once.  A 
court  of  law  regards  the  surety  as  a  co-ob- 
ligor with  his  principal,  and,  in  the  absence 
of  any  statutory  restrictions,  the  creditor  bus 
the  same  rights  against  the  surety  that  he 
has  against  the  prindpai  debtor.  Warren  v. 
Branch,  15  W.  Va.  21;  Bank  v.  Good,  21 
W.  Va.  455;  Riley  v.  Jarvis,  43  W.  Va.  43, 
26  S.  E.  866. 

No  Other  ground  for  equitable  interfer- 
ence in  this  case  is  shown  than  that  the  cred- 
itor is  seeking  to  enforce  his  lien  for  the  debt 
at  the  same  time  that  he  is  proceeding  to 
collect  by  execution,  and  this  is  not  enough. 
"A  creditor  having  two  different  remedies,  or 
two  sets  of  obligors  bound  for  his  debt,  may 
proceed  against  both  at  the  same  time,  al- 
though he  is  entitled  to  but  one  satisfaction." 
Asberry's  Adm'r  v.  Asberry's  Adm'r  et  aU 
33  Grat  (Va.)  463.  Carter  v.  Hampton's 
Adm'r,  77  Va.  631;  2  Min.  Inst  306-317;  4 
Kent  Com.  183;  Armstrong  v.  Poole,  30  W. 
Va.  666,  6  S.  B.  257;  Very  v.  Watkins,  18 
Ark.  653;  Lazier  v.  Nevin,  3  W.  Va.  622;  1 
Lomax,  Dig.  397 ;  Priddy  v.  Hartsook,  81  Va. 
67;  Ober  v.  Gallagher,  93  U.  S.  199,  23  L. 
Ed.  829. 

Says  Chancellor  Kent  in  Jones  t.  Conde, 
6  Johns.  Ch.  (N.  T.)  78:  "The  rule  is  set- 
tled that  a  mortgagee  may  sue,  at  the  same 
time,  at  law,  upon  his  bond,  and  in  thik 
court  upon  bis   mortgage.    The  case  of  a 
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mortgagee  forms  an  ezception  to  the  general 
rule  that  a  party  shall  not  be  allowed  to  sue 
at  law,  and  here,  at  the  same  time,  for  the 
same  debt  The  one  remedy  is  in  rem,  and 
the  other  in  personam ;  and  the  general  rule 
to  which  this  case  is  an  ezception  applies 
only  to  cases  where  the  demand  at  law  and 
to  eqnity  are  equally  personal,  and  not  where 
the  cumulative  remedy  Is  In  personam,  while 
the  other  remedy  is  upon  the  pledge." 

"Where  the  negotiable  obligation  of  the 
debfor  is  secured  by  a  deed  of  trust,  a  per- 
sonal suit  upon  the  note  may  be  prosecuted 
at  the  same  time,  as  the  trustee  exercises 
his  power  of  sale  under  the  deed.  Nor  does 
it  affect  the  right  of  the  Indorsee  to  enforce 
the  mortgage  or  deed  of  trust  security  that 
the  note  has  been  merged  into  a  Judgment 
So  long  as  the  Judgment  remains  unsatisfied, 
the  debt  is  unpaid,  and,  the  principal  remain- 
ing, the  mortgage  lien  is  not  merged,  but  is 
transferred  from  the  note  to  the  Judgment" 
Colebrooke  on  Collateral  Securities,  §  154. 

This  seems  to  be  the  general  rule  prevall- 
ing  in  all  the  states  except  those  which  have 
enacted  statutes  for  the  protection  of  sure- 
ties. Many  of  them  have  enacted  such  stat- 
utes, requiring  the  creditor,  where  he  holds 
other  security  of  the  principal,  to  exhaust 
it  before  going  on  the  property  of  the  sure- 
ty ;  or,  in  case  he  has  obtained  Judgment  and 
execution  against  both  principal  and  surety, 
to  collect  the  execution  first  out  of  the  prop- 
erty of'  the  principal.  Such  statutes  have 
the  effect  for  rsome  purposes,  to  cObvert  a 
common-law  surety  Into  a  guarantor.    And 


under  the  common  law  a  guarantor  Is  only 
secondarily  liable.  Before  a  guarantor  can 
even  be  sued,  It  must  appear  that  the  credi- 
tor's remedy  against  his  principal  has  been 
exhausted,  or  is  unaTaillng.  But  In  this 
state  the  surety  is  still  primarily  Uatde,  as 
he  was  at  common  law. 

We  have  eicamined  many  of  the  cases  from 
other  states,  cited  in  the  Tery  able  brief  of 
counsel  for  appellees,  as  well  as  other  cases 
cited  in  the  text-books,  and  we  find  that  the 
decisions  in  those  cases  are  made  to  depend 
either  upon  the  statutes  of  the  particular 
states,  or  upon  some  equity  In  favor  of  the 
surety  growing  out  of  the  particular  circum- 
stances of  the  case.  In  many  of  the  states, 
also,  execution  Is  leviable  on  lands;  bat  it 
is  otherwise  in  this  state  and  In  Virginia. 
It  is  true  that  in  case  a  creditor  is  seeking 
the  enforcement  of  his  lien  against  the  lands 
of  both  the  principal  and  surety,  aU  parties 
being  before  the  court,  equity  will  sell  first 
the  lands  of  the  principal,  provided  It  does 
not  unreasonably  delay  the  creditor  in  the 
collection  of  his  debt  But  this  is  to  do 
complete  Justice  and  prevent  circuity  of  ac- 
tion and  multiplicity  of  suits.  Horton  v. 
Bond,  28  Grat  (Va.)  815;  Bank  v.  Bates  et 
al.,  20  W.  Va.  210;  Bank  v.  Parsons,  42  W. 
Va.  187,  24  S.  E.  554 ;  Wilson  et  aL  v.  Car- 
rico  et  al.,  50  W.  Va.  836,  40  8.  B.  439 ;  Alder- 
son  V.  Alderson,  63  W.  Va.  388,  44  S.  E.  313. 

The  decree  complained  of  will  be  reversed, 
the  injnnction  dissolved,  the  cross-bill  dis- 
missed, and  the  cause  will  be  remanded  for 
further  proceedings  therein  to  be  had. 
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(136  Oa.  wo 

J.   J.    BARNES-PAIN  CO.   t.  THOMASON 

et  al. 
(Snpreme  Coar)  of  Georgia.     Jan.   11,  1911.) 

(8yllahu$  by  the  Court.) 

OoNDinonAi.  Sales. 

This  case  ia  controlled  by  the  decision  in 
Rhode  Island  Locomotive  Works  v.  EUupire 
liomber  Co.,  91  Ga.  639,  17  S.  B.  1012,  in  which 
the  decision  in  Steen  &  Marshall  v.  Harris,  SI 
Ga.  681,  8  S.  E.  206,  is  referred  to  and  con- 
•trued. 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

'  Action  between  the  J.  J.  Barnes-Fain  Com- 
pany and  J.  M.  TbomaBon  and  others.  From 
the  Judgment,  the  J.  J.  Barnes-Fain  Compa- 
ny brings  error.    Affirmed. 

Mundy  &  Mundy,  for  plaintiff  In  error.  6. 
R.  Hntchens  and  L.  J.  Splnks,  for  defendants 
In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


(136  Oa.  5SZ) 

GATLIN  T.  PEACOCK. 
(Supreme  Court  of  Georgia.    Jan.  11,  1911.) 

(Syllabui  hy  the  Court.) 

1.  Reftjsai,  of  Cowtincance. 

There  was  no  abuse  of  discretion  in  retus- 
Ing  a  continuance  to  tlie  defendant. 

2.  Ejectment  (i  95*)— Evidence. 

In  an  action  of  complaint  for  land  by  the 
widow  of  a  vendee  against  the  vendor  in  posses- 
sion, profert  in  evidence  of  a  deed  from  the  ven- 
dor to  the  vendee  conveyine  the  premises,  and 
testimony  that  the  plaintiff  is  the  widow  and 
sole  heir  at  law  of  the  vendee,  who  died  leaving 
no  debts,  and  upon  whose  estate  there  is  no 
administration,  makes  out  a  prima  facie  case 
for  the  plaintiff.  Powell  on  Actions  for  Land, 
{  884 ;   Civ.  Code  1896,  i  3355. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  §  95.*] 

Error  from  Snperlor  Court,  Thomas  Coun- 
ty;   C.  P.  Hansell;  Judge  pro  hac. 

Action  by  Mary  Peacock  against  Sam  Gat- 
lln.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Roscoe  Luke,  for  plaintiff  in  error.  Fon- 
dren  Mitchell  and  J.  H.  Merrill,  for  defend- 
ant In  error. 

EVANS,  P.  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  C  J.,  absent. 

(116  Chi.  596) 

SIMMONS   FURNITURE  &  LUMBER   CO. 

et  al.  T.  REYNOLDS. 
(Snpreme  Court  of  Georgia.     Jan.   11,   1911.) 

(SyUalu*  ly  the  Court.) 

1,  Plbadino  (5  256*)— Amendment— Answeb. 
Where  a  suit  was  brought  on  a  promissory 
note,  and  a  plea  was  filed,  which  was  insuffi- 
cient, as,  in  substance,  it  was  nothing  more  than 
a  plea  of  the  general  issue,  but  no  attack  was 


made  npon  the  plea  by  demnrrer  or  motion  to 
strike  at  the  appearance  term,  and  the  court 
entered  upon  the  docket,  "May  14,  1909,  Ans.," 
the  court  should  not  at  the  next  term  have  re- 
fused to  allow  the  filing  of  a  plea,  which  was 
offered  as  an  amendment  to  that  previously  filed, 
and  to  which  no  other  objection  was  raised, 
except  that  "there  was  nothing  to  amend  by." 
[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Dec.  Dig.  {  256.*] 

2.  Review. 

No  questidn  was  raised  in  the  court  l>elow 
aa  to  the  merits  or  sufficiency  of  the  plea  offer- 
ed as  an  amendment,  and  that  question  is  not 
now  adjudicated. 

Error  from  Superior  Court,  Stephens  (boun- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  J.  H.  Reynolds  against  the  Sim- 
mons Furniture  &  Luml>er  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

J.  B.  Jones,  for  plaintiffs  In  error.  J.  O. 
Adams  and  H.  H.  Dean,  for  defendant  In  er- 
ror. 

BECK,  J.  Judgment  reversed.  All  tbe 
Justices  concur,  except  FISH,  G.  J.,  absent 

(136  Oft.  696) 

HUNNICJUTT  et  al.  v.  ROGERS  et  al. 
(Supreme  Court   of  Georgia.     Jan.   11,   1911.) 

(Syllaltu  ly  the  Court.) 

Paktition  (§  66*)— Aonon  Between  Heirs- 
Pleading. 

In  an  action  bv  heirs  at  law  against  their 
coheir  to  recover  their  distributive  shares  and 
to  have  the  land  partitioned  and  their  shares 
assigned  to  them  in  severalty,  it  is  not  neces- 
sary to  allege  or  prove  lack  of  administration  on 
the  estate  or  their  intestate  ancestor,  or,  if  there 
was  administration,  that  the  administrator  had 
assented  to  the  bringing  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  56.*] 

Error  from  Superior  Ck>urt  Rabun  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  I.  J.  H.  Hunnlcutt  and  others 
against  Clemmle  Rogers  and  otbers.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Reversed. 

J.  B.  Jones  and  W.  S.  Parhs,  for  plaintiffs 
in  error.  H.  H.  Dean  and  R.  E.  A.  Hamby, 
for  defendants  In  error. 

EVANS,  P.  J.  This  was  a  suit  wbereln  the 
plaintiffs  alleged  that  a  certain  tract  of  land 
belonged  to  James  Hunnlcutt  who  died  In 
1S54,  leaving  a  widow  and  11  children;  that 
the  land  was  duly  assigned  to  the  widow  as 
a  dower;  that  the  doweress  died  In  1899, 
and  that  the  plaintiffs  and  defendants  are 
the  heirs  at  law,  or  purchasers  from  heirs  at 
law,  of  James  Hunnlcutt  and  the  prayers 
were  for  a  recovery  of  the  specific  shares  of 
the  plaintiffs,  that  a  partition  of  the  land  b« 
bad,  and,  if  it  be  found  Impracticable  to  di- 
vide the  land  In  kind,  that  the  same  be  sold 
and  the  proceeds  thereof  be  distributed  among 
tbe  parties  to  the  suit  and  that  the  defend- 
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ants,  who  were  alleged  to  be  In  possession 
of  the  land,  account  for  mesne  profits.  The 
present  action  was  in  renewal  of  one  brought 
In  1904,  which  had  been  dismissed  and  re- 
commenced within  six  months  of  the  dismiss- 
al. The  defendants  set  up  title  in  themselves. 
On  the  trial  the  plaintiffs  submitted  proof 
tending  to  sustain  the  allegations  of  the  pe- 
tition. Upon  the  conclusion  of  the  plaintiffs' 
evidence,  the  case  was  submitted  to  the  jury, 
who  returned  a  verdict  for  the  defendants. 
A  motion  for  new  trial  nras  overruled,  and 
the  plaintiffs  excepted. 

The  court  instructed  the  Jury  that,  before 
the  plaintiffs  could  recover,  they  must  either 
show  that  there  was  no  administration  upon 
the  estate  of  James  Hunnlcutt,  or,  if  there 
was  administration,  that  the  administrator 
had  assented  to  the  bringing  of  the  suit  The 
action  was  substantially  one  to  partition  the 
land  of  James  Hunnlcutt  among  his  heirs  at 
law  and  i)urchasers  from  them.  The  plain- 
tiffs were  only  seeking  to  recover  In  sever- 
alty their  respective  distributive  shares  in 
the  land  possessed  by  the  coheirs.  The  rule 
first  enunciated  in  Greenfield  v.  Mclntyre,  112 
Oa.  691,  38  S.  E.  44,  that,  before  heirs  at 
law  may  recover  land  which  belonged  to  their 
intestate,  they  must  allege  and  prove  that 
there  was  no  administration  on  the  estate  or 
that  the  administrator,  if  there  was  one,  as- 
sented to  their  bringing  suit,  has  no  applica- 
tion to  a  partition  suit  between  heirs  at  law. 
The  necessity  of  such  allegation  and  proof  In 
an  action  to  recover  land  brought  by  heirs 
of  a  deceased  intestate  was  evolved  from  a 
con8truc1;lon  of  certain  Code  sections  that  the 
primary  right  to  recover  land  of  a  deceased 
intestate  vests  in  the  administrator  and  not 
in  the  heirs.  It  is  plain  that  the  construction 
given  to  these  sections  was  In  relation  to 
suits  for  land  held  adversely  to  the  Intestate. 
The  language  of  Civ.  Code  1895,  f  3081:  "If 
there  be  a  legal  representative,  ttie  right  to 
recover  It  [the  land]  is  in  him;  if  there  be 
none,  the  heirs  may  sue  In  their  own  name," 
contemplates  a  suit  against  a  stranger  to  the 
estate.  Whether  there  be  administration  or 
not,  one  heir  has  no  superior  right  to  pos- 
session over  another.  All  the  heirs  are  own- 
ers of  the  land  of  their  ancestor,  who  dies 
Intestate,  as  tenants  in  common,  subject  to 
be  administered  by  the  administrator  of  their 
ancestor,  and  their  possession  cannot  be  dis- 
turbed even  by  such  administrator  except  in 
specific  Instances.  Civ.  Code  1895,  %  3358. 
An  heir  in  x>ossession  cannot  exclude  a  co- 
heir because  the  administrator  may  sue  him 
out  of  possession  under  certain  circumstanc- 
es. So  that,  in  a  partition  suit  between  heirs, 
it  is  unnecessary  to  allege  or  prove  laok  of 
administration  on  the  ancestor's  estate,  or, 
if  there  be  an  administrator,  that  he  assents 
to  a  partition.  There  is  no  statute  which  re- 
quires it,  nor  can  the  necessity  of  such  aver- 
ment and  proof  be  deduced  from  the  law  of 


procedure  appertaining  to  actions  to  recover 
land  or  administration  of  estates.  Indeed, 
the  statute  relating  to  partition  of  realty  ex- 
pressly provides  that,  in  all  cases  where  two 
or  more  persons  are  common  owners  of  land 
by  descent,  any  one  of  such  owners  may  ap- 
ply for  a  writ  of  iwrtltion.  Civ.  Code  1895, 
S  4786.  There  is  not  even  an  implication  in 
this  Code  section  that  the  moving  heir  must 
get  the  consent  of  the  administrator  or  show 
that  there  is  none  before  a  partition  of  his 
ancestor's  land  may  be  had  among  the  heirs 
at  law.  The  instruction  was  erroneous ;  and, 
as  there  was  no  proof  as  to  administration 
on  James  Hunnicutt's  estate,  a  verdict  for 
the  defendants  was  inevitable. 

Other  charges  were  excited  to  as  not  be- 
ing adjusted  to  the  facts  in  evidence;  bat, 
as  a  new  trial  is  to  be  had,  we  cannot  antici- 
pate that  the  evidence  on  the  next  trial  will 
be  the  same,  and  for  that  reason  forbear  dis- 
cussion of  the  merits  of  these  assignments. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 

(8  Qa.  App.  47S) 

ATLANnO  COAST  LINE  R.  CO.  v.  STATBl 

(No.  2,444.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Eyllahut  ty  the  Court.) 
CoNSTiTTrnoKAL  LiA.w  (J  241*)— Equal  Pbo- 

TECTION  OF  THE  LiAWS— RaxLBOAD   RBQlTUr 
TION._ 

This  case  involves  only  guestloDs  as  to  the 
constitutionality  of  what  is  known  as  the  "head- 
light act"  of  1908  (Laws  1908,  p.  50).  These 
questions  have  been  certified  to  the  Supreme 
Court,  and  by  that  tribunal  have  been  answer- 
ed ;  the  holding  being  that  the  act  is  consti- 
tutional. The  judgment  of  the  trial  court  is 
therefore    affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.   |§   700,  701;    Dec.  Dig.  { 

Error  from  City  Court  of  Richmond  Ooon- 
tj;    W.  F.  Eve,  Judge. 

Action  by  the  State  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  the  State,  and  defendant  brought  error. 
Case  certified  to  the  Supreme  Cburt  (69  S.  B. 
725),  and  questions  answered.    AiBrmed. 

McDaniel,  Alston  &  Black  and  J.  R.  La- 
mar, for  plaintiff  in  error.  Jas.  C.  C.  Black, 
Jr.,  Sol.,  and  T.  8.  Felder,  for  the  State. 

POWELL,  J.    Affirmed. 

(8  a«.  App.  St4) 

BOYD  LUMBER  CO.  et  al.  v.  TYSON. 

(No.  2,566.) 

(Court  of  Appeals  of  Georgia.     Oct.  14,  1810. 

Rehearing  Denied  Jan.  17,  1911.) 

(SyttaJmt  iy  the  Court.) 

Review  on  Afpeai.. 

The  errors  of  law  assigned  are  enttrely 
without  merit,  and  the  evidence  demanded  the 
verdict  as  directed. 
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Error  from  City  Court  of  Douglas ;  W.  C. 
Lankford,  Judge. 

Action  between  the  Boyd  Lumber  Company 
and  others  and  S.  W.  Tyson.  From  tbe  judg- 
ment, the  Boyd  Lumber  Company  and  others 
bring  error.    Affirmed. 

Rogers  &  Heath,  for  platntlffa  In  error. 
Sdwin  L.  Bryan,  for  defendant  In  error. 

HILL,  O.  J.    Judgment  affirmed. 


(S  Oa.  App.  638) 

PERKINS  T.  STATE.     (No.  8,095.) 
(Court  of  Appeals  of  Georgia.     Jan.  17,  1911.) 

(Bvttabu*  l>v  the  Court.) 

Review  on  Appeal. 

The  evidence  supports  the  verdict     No  er- 
ror of  law  is  complained  of. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  P.  E.  Seabrook,  Judge. 

CecU  Perkins  was  convicted  of  crime,  and 
be  brings  error.    Affirmed. 

J.  P.  Moore  and  Way  &  Burkhalter,' for 
plaintiff  In  error.  N.  J.  Norman,  SoL  Oen., 
and  Edwin  A.  Cohen,  for  tbe  State. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Ga.  App.  G88) 

CONBTT  T.  STATE.     (No.  3,091.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllabut  by  the  Court.) 

Review  on  Appeal. 

All  the  assignments  of  error  having  been 
abandoned,  except  the  general  one  that  the  ver- 
dict was  without  any  evidence  to  support  it, 
and  the  evidence  being  ample  to  support  the 
verdict,  the  judgment  is  a£Srmed. 

Error  from  City  Court  of  Dublin;  E.  J. 
Hawkins,  Judge. 

Edgar  Coney  was  convicted  of  crime,  and 
be  brings  error.    Affirmed. 

R.  Earl  Camp,  for  plaintiff  in  error.  W. 
C.  Davis,  Sol.,  and  Geo.  B.  Davis,  Sol.,  for 
tbe  State. 

HILL,  O.  J.    Judgment  afQrmed. 


0  Oa.  App.  478) 

LATTY  et  al.  v.  RTLEB. 
(Court  of  Appeals  of  Georgia. 


(No.  2,612.) 
Jan.  17,  1911.) 


(Syllaltus  by  the  Court.) 

Review  on  Appeal. 

The  assignments  of  error  in  excerpts  from 
the  charge,  when  considered  in  connection  with 
the  context  and  the  entire  charge,  and  the  is- 
sues of  fact  as  raised  by  the  pleading  and  evi- 
dence, are  without  merit.  The  law  applicable 
to  the  issues  of  fact  was  fairly,  fully,  and  cor- 
rectly submitted,  and  the  verdict  is  amply  sup- 
ported by  the  evidence. 

Error  from  City  Court  of  Hall  CJounty; 
Geo.  K.  Looper,  Judge. 


Action  between  A.  Latty  and  others  and 
J.  M.  Rylee.  From  tbe  judgment,  Latty  and 
others  bring  error.    Affirmed. 

E.  O.  Dobbs,  for  plaintiffs  In  error.  J.  M. 
Merritt  and  J.  6.  Collins,  for  def^dant  In 
error. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Oa.  App.  178) 
MILIKEN  V.  STATE.     (No.  2,920.) 
(Court  of  Appeals  of  Georgia.     Nov.  11,  1910. 
Rehearing  Denied  Jan.  17,  1911.) 

0 

(Syllabue  by  the  Court.) 

1.  Homicide     (|    211*) —  Evidence— Dying 
Declabations. 

Declarations,  though  made  by  a  person  in 
extremis,  are  not  admissible  as  dying  declara- 
tions in  a  homicide  case,  where  the  defendant 
is  not  on  trial  for  killing  the  declarant,  though 
the  declarant  may  have  been  killed  in  the  trans- 
action to  which  the  trial  relates. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  f  444 ;    Dea  Dig.  i  211.*] 

2.  Oriminal    Law    (§    668*)— Tbial— Staot- 
MENT  BY  Accused — Discbetion  of  Coubt. 

Whether  a  defendant,  who  has  ended  his 
statement  and  come  from  the  stand,  shall  be 
permitted  to  return  immediately  and  to  state 
other  matters,  rests  in  the  sound  discretion 
of  the  trial  judge.  A  refusal  to  allow  the  ad- 
ditional statement  will  not  be  declared  an  abuse 
of  discretion,  where  it  appears  that  the  desired 
additional  statement  related  only  to  matters 
of  hearsay,  without  relevancy  to  the  issue. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  1584-1590;  Dec.  Dig.  i 
668.*] 

3.  Witnesses    (§   251*)— ExAKiNAiion— Rea- 
sons FOB  Recollection  of  Witness. 

It  is  not  error  for  the  court  to  permit  a 
witness  who  has  undertaken  to  give  the  sub- 
stance of  a  disputed  conversation  to  state  tbe 
attendant  circumstances  which  impressed  the 
matter  on  his  mind. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  865;   Dec.  Dig.  §  251.*] 

4.  CJbiminal  Law  {i  954*)- New  Tbial— Suf- 
ficiency OF  Ground. 

A  ground  of  a  motion  for  &  new  trial 
which  complains  that  the  court  allowed  testi- 
mony as  to  contradictory  statements  made  by 
a  witness  without  sufficient  foundation  being 
laid  therefor,  but  which  does  not  disclose  what 
preliminary  testimony,  in  the  way  of  laying  the 
foundation,  was  produced,  is  incomplete. 
.  lEi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2365 ;   Dec.  Dig.  |  954.*] 

5.  CSiabqe  Not  Ebboneous. 

The  alleged  errors  as  to  the  charge  of  the 
court  are  without  merit. 

6.  Review  on  Appeal. 

There  is  some  evidence  to  authorize  the 
conviction  of  voluntary  manslaughter. 

Error  from  Superior  Court,  Appling  Coun- 
ty; T.  A.   Parker,  Judge. 

Riley  MlUken  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and 
brings  error.     Affirmed. 

W.  W.  Bennett,  for  plaintiff  In  error.  A. 
D.  Gale,  Sol.  Gen.  pro  tern.,  for  tbe  State. 
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POWELI^  J.  RUey  MUlken  was  indicted 
for  murder — ^the  homicide  of  John  Tyre — 
and  was  convicted  of  voluntary  manslaugh- 
ter. There  was  a  fight  between  the  Hlll- 
kens  and  the  Tyres  at  a  school  "breaking 
up"  (or  commencement,  as  It  Is  sometimes 
called)  at  Long  Branch  schoolhouse,  in  App- 
ling county.  Marion  Tyre  and  Joe  Miliken 
were  on  the  ground  fighting  with  fists  and 
brass  knucks,  when  the  defendant  shot  and 
killed  John  Tyre.  John  Tyre  shot  at  the 
defendant,  and  also,  either  by  accident  or  in- 
tention, shot  and  killed  Liouls  Williams,  who 
seems  to  have  been  taking  some  part  (Just 
what,  it  seems  difficult  to  s^)  in  the  affair. 
The  state  contended  that,  while  Marion  Tyre 
and  Joe  Miliken  were  fighting  on  the  ground, 
Riley  Miliken  and  John  Tyre  came  up,  and 
before  John  had  attempted  to  Interfere  in 
any  way,  and  before  he  had  made  any  dis- 
play of  a  weapon,  Riley  (the  defendant)  drew 
his  pistol  and  shot  him.  The  defendant  con- 
tended that  while  Marion  and  Joe  were  on 
the  ground,  with  Joe  on  top,  John  came  up 
with  a  knife  in  one  hand  and  a  pistol  in 
the  other,  fired  one  shot  down  at  Joe,  fired 
two  other  shots  at  the  defendant,  turned 
then  and  shot  Louis  Williams,  and  was  fir- 
ing still  another  shot,  at  the  defendant, 
when  the  latter  fired  and  killed  him.  The 
defendant  went  a  step  further  than  any  of 
the  witnesses  (and  there  were  witnesses  ga- 
lore), and  at  the  close  of  the  trial  added  a 
supplemental  statement  to  the  effect  that 
John  not  only  did  the  shooting  accredited 
to  him  by  the  witnesses,  but  also  cut  his 
(the  defendant's)  shirt  with  a  knife. 

The  defendant  excepts  to  the  fact  that  the 
court  refused  to  permit  him  to  prove  a  dec- 
laration made  by  Louis  Williams  while  in 
extremis,  as  to  the  conduct  of  John  Tyre  Iii 
the  transaction — a  declaration  tending  to  ex- 
culpate the  defendant  and  to  Inculpate  John 
Tyre.  "The  declaration  of  a  deceased  per- 
son, which  is  offered  in  evidence  as  a  dying 
declaration,  is  only  admissible  as  such  In 
case  his  death  is  the  subject  of  an  inquiry 
which  is  made  because  of  an  accusation  of 
homicide.  *  *  •  The  mere  circumstance 
that  a  person's  death  occurred  in  a  dis- 
turbance in  which  the  person  for  whose 
homicide  the  prisoner  was  indicted  was  kill- 
ed Is  Insufficient  to  admit  his  declaration, 
when  It  is  not  shown  that  the  declarant's 
death  was  directly  due  to  the  defendant's 
act"  Underbill,  Criminal  Evidence,  %  106. 
Indeed,  our  Supreme  Court,  in  Taylor  v. 
State,  120  Ga.  857,  48  S.  E.  361,  has  gone 
further  than  this,  holding  that,  "although 
the  persons  killed  were  shot  in  the  same 
fight  or-  difficulty,  the  dying  declarations 
of  the  one  are  not,  as  such,  admissible  In 
evidence  on  the  trial  of  the  slayer  for  the 
murder   of  the  other." 

2.  The  defendant  made  his  statement  and 
retired  from  the  stand.     Before  any  other 


matter  Intervened,  he  asked  to  be  allowed  to 
go  back  and  make  an  additional  statement; 
his  counsel  informing  the  court  that  the  de- 
fendant desired  to  tell  the  Jury  what  Louis 
Williams  had  said  In  his  dying  statement. 
The  court  refused  to  allow  him  to  go  l>ack 
for  this  purpose.  Held  no  abuse  of  discre- 
Uon. 

3.  A  witness  was  stating  the  substance  of 
a  disputed  conversation,  and  In  connection 
therewith  stated  the  circumstances  that  had 
caused  the  matter  to  be  so  impressed  upon 
his  mind  that  he  conld  give  the  sabstance 
of  the  conversation  with  assurance.  The 
court  allowed  these  reasons  to  be  given, 
over  objection  of  defendant's  counsel  as  to 
their  irrelevancy,   etc.     No  '  error. 

4.  A  great  deal  of  the  testimony  was  di- 
rected toward  impeaching  the  defendant's 
witnesses  by  proof  of  contradictory  state- 
ments made  out  of  court.  Several  grounds  of 
the  motion  for  a  new  trial  complain  that  the 
court  erred  In  allowing  proof  of  these  con- 
tradictory statements  without  sufficient  foun- 
dation being  laid.  The  motion  falls  to  dis- 
close what  preliminary  proof  was  submitted. 
A  statement  as  to  this  Is  essential  before 
we  can  say  whether  the  foundation  was  suf- 
ficiently laid  or  not  Hence  the  assignment 
of  error  is  incomplete.  Cf.  Arnold  v.  Adams, 
4  Ga.  App.  56  (2),  60  S.  B.  815;  Kelly  v. 
Kauffman  Milling  Co.,  92  Ga.  105,  18  S.  U 
363. 

5.  6.  The  charge  of  the  court  was  very 
fair  and  able.  Counsel  has  presented  many 
assignments  of  error  to  it,  but  in  general 
they  are  palpably  without  merit  The  only 
troublesome  questions  are  whether  the  Judge 
should  have  submitted  a  charge  on  the  sub- 
ject of  voluntary  manslaughter  to  the  Jury, 
and  whether  the  verdict  for  that  off^ise  can 
be  sustained.  It  is  very  nearly  a  case  with- 
out a  middle  ground — a  case  either  of  mur- 
der or  of  Justifiable  homicide.  However, 
after  groping  through  the  voluminous  docu- 
ment called  a  "brief  of  the  evidence"  (and 
we  have  been  reluctant  to  consider  It  at  all 
as  a  brief  of  the  evidence  on  account  of  the 
surplusage  in  It),  we  have  reached  the  con- 
clusion that  the  Jury  was  authorized  to 
adopt  a  theory  of  the  facts  which  would  ren- 
der the  verdict  of  manslaughter  legaL      -^ 

Judgment  affirmed. 


(8  G&.  App.  SI9) 
SHEEHAN  V.  CITY  COUNCIL  OP  AU- 
GUSTA.    (No.  3,098.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(SyUabut  hy  the  Court.) 

CanfiNAi,   Law   (§   1179*)— Certiorabi— Dis- 
missal—Second  Application. 

It  not  affirmatively  appearing  from  the  al- 
legations of  the  petition  for  certiorari  (which 
Ivaa  a  second  application,  brought  within  six 
months  from  the  dismissal  of  the  first)  that  the 
first  certiorari  was  not  dismissed  on  the  merits. 
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this  conrt  cannot  reTerse  the  action  of  the  Judge 
of  the  Buperior  court  in  refusing  to  sanctioii 
this  second  application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3001 ;  Dec.  Dig.  {  U79.*] 

Error  from  Superior  Ck>urt,  Richmond 
C!ounty;  H.  C.  Hammond,  Judge. 

El.  M.  Sheebau  was  conTlcted  of  Tlolatlng 
an  ordinance  of  the  city  council  of  Augusta 
and  brought  certiorari,  and  on  dlsmiesal  of 
the  certiorari  he  brings  error.    Affirmed. 

Garllngtoa  &  Cozart,  for  plaintiff  In  error. 
C.  Henry  Cohen,  for  defendant  in  error. 

POWELL,  J.  The  plaintiff  In  error  was 
convicted  In  the  police  court  of  the  city  of 
Augusta.  He  sought  certiorari.  The  petition 
was  filed,  sanctioned,  and  answered.  At  the 
bearing  the  judge  passed  the  following  or- 
der: "Upon  motion  of  the  city  attorney,  dis- 
missed." Within  six  months  a  petition  seek- 
ing to  renew  the  certiorari  was  presented, 
and  sanction  was  refused. 

We  are  not  informed  as  to  the  ground  up- 
on which  the  fl.rst  certiorari  was  dismissed. 
A  certiorari  may  be  dismissed  for  a  variety 
of  canses^-eltber  for  causes  affecting  the 
merits  or  for  causes  not  affecting  the  merits. 
If  a  certiorari  is  not  meritorious,  the  Judg- 
ment literally  required  by  Civ.  Code,  i  4652, 
l8  an  order  that  It  "be  dismissed."  There 
are  some  dismissals  after  which  a  certiorari 
may  be  renewed.  Generally  the  certiorari 
Is  not  renewable.  Hence  one  presenting  a 
second  application  should  cause  It  aSlrma- 
tlvely  to  appear  that  the  first  application  was 
dismissed  for  such  a  cause  as  that  a  renew- 
al would  be  permissible.  In  this  case  the 
cause  of  dismissal  does  not  affirmatively  ap- 
pear. Therefore  it  is  our  duty  to  affirm  the 
Judgment  of  the  court  below;  the  presump- 
tion being  in  favor  of  the  correctness  of  the 
judge's  action  In  the  matter. 

Judgment  affirmed. 

(S  Oa.  App.  531) 

ALEXANDER  v.  STATE.     (No.  8,031.) 
(Conrt  of  Appeals  of  Georgia.     Jan.  17,  1911.) 

(Syllaltu  by  the  Court.) 

i.  Homicide  (§  300*)  — Ikstbuotioss  — Sklf- 
Defensb. 

Where  the  accused  was  on  trial  for  murder, 
and  the  evidence  for  the  state  would  have  au- 
thorized a  verdict  either  for  murder  or  for  vol- 
DDtar;  manslaughter,  and  the  evidence  for  the 
accused  and  his  statement  to  the  jury  would 
have  authorized  an  acquittal  on  the  ground  of 
self-defense,  it  was  the  duty  of  the  court  to  give 
to  the  jury  a  pertinent  instruction,  requested 
in  writing,  adjusted  to  the  particular  facts  re- 
lied upon  to  show  that  the  homicide  was  jus- 
tifiable t>ecause  committed  in  self-defense.  The 
abstract  statement  of  the  general  principle  of 
law  applicable  to  the  facts  is  not  sufficient  to 
clearly  instruct  and  guide  the  jury,  or  to  insure 
to  the  accused  the  full  benefit  of  his  defense. 
To  accomplish  these  essentials  of  a  full  and  fair 
trial,  the  court  should  make  a  concrete  applica- 
tion of  the  law  to  tlie  particular  facts  in  evi- 


dence and  relied  upon  as  a  defense.  Strlbllng 
V.  State,  6  Ga.  App.  .884,  6S  S.  E.  1064 ;  Rob- 
erts V.  State,  114  Ga.  450,  40  S.  E.  287. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-632;    Dec  Dig.  i  SCO.*]       . 

2.  Homicide  (|  300*)  —  TaiAii— Thbeats— Im- 

8TBUCT10R8. 

Where  the  accused  was  on  trial  for  murder 
and  there  was  evidence  in  his  ttehalf  that  the 
decedent  had  shortly  before  the  homicide  made 
threats  to  icill  him,  or  to  feloniously  assault  him, 
the  following  written  instructions,  timely  re- 
quested, should  have  been  given  to  the  jury: 
Although  mere  threats  are  insufficient  to  jus- 
tify a  icilifng  aa  in  self-defense,  if  the  jury  be- 
lieve that  prior  to  the  homicide  deceased  made 
threats  of  a  violent  nature  against  the  defend- 
ant, and  the  evidence  leaves  the  jury  in  doubt 
as  to  what  the  acts  of  the  deceased  were  at  the 
time  of  the  homicide,  or  as  to  what  defendant 
might  properly  have  apprehended  in  respect  to 
the  intentions  of  the  deceased,  the  juiy  are  en- 
titled to  consider  the  threats  in  connection  with 
the  other  evidence  in  determining  who  was 
probably  the  aggressor  and  in  determining  what 
ai>prehensions  might  reasonably  arise  m  the 
mind  of  the  defendant  from  the  conduct  of  the 
deceased."  Keener  v.  State,  18  Ga.  1&4,  68 
Am.  Dec.  269 ;   Mize  v.  State,  36  Ark.  661. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-^2;    Dec.  Dig.  |  800.*] 

3.  Homicide  (S  163*)— Etiobucb— Chabaoieb 
OF  Accused. 

The  court  did  not  err  In  refusing  to  per- 
mit the  accused  to  introduce  in  evidence  the 
record  of  the  former  conviction  of  the  dece- 
dent for  the  offense  of  voluntary  manslaughter. 
While  the  rule  is  well  settled  that  an  accused 
on  trial  for  murder  can  in  some  cases  intro- 
duce proof  that  the  decedent  was  a  person  ot 
violent  character,  the  evidence  to  establish  such 
character  must  be  confined  to  general  reputa- 
tion, and  specific  acts  of  violence  cannot  be 
shown.  Keener  v.  State,  18  Ga.  194  (4),  63  Am. 
Dec  269;  Pound  v.  State,  43  Ga.  88;  Thorn- 
ton V.  State,  107  Ga.  687,  33  S.  B.  673. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  »  310-317;    Dec  Dig.  t  163.*] 

Powell,  J.,  dissenting. 

Error  from  Superior  Court,  Jaspo:  Coun- 
ty; H.  G.  Lewis,  Judge. 

Charles  Alexander  was  convicted  of  homi- 
cide, and  brings  error.    Reversed. 

Greene  F.  Johnson,  for  plaintiff  In  error. 
Jos.  B.  Pottle,  Sol.  Gen.,  for  the  State. 

HILL,  0.  J.    Judgment  reversed. 

POWELL,  J.  (dissenting).  I  dissent  from 
the  Judgment,  as  I  am  of  the  opinion  that 
the  general  charge  covered  the  requests  in 
substance,  and  almost  in  -literal  detail,  and 
covered  them  most  fairly  to  the  accused. 


at  Oa.  App.  638) 

BRANTLE:!  v.  STATE.     (No.  3,073.) 

(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllaiua  by  the  Court.) 

Review  on  Appeai,. 

No  error  appears,  and  the  verdict  is  fully 
suprported  by  the  evidence. 

Error  from  City  Court  of  Sandersville ;  B. 
W.  Jordan,  Judge. 
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Lonle  Brantley  was  convicted  of  crime,  and 
be  brings  error.    Affirmed. 


Jobn  R.  Cooper,  for  plaintiff  in  error. 
B.  Hyman,  SoL,  for  tbe  Stata. 

HII/L,  C.  X    Judgment  affirmed. 


J. 


(8  Oa.  App.  638) 

FORT  V.   STATE.     (No.  3,093.) 

(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(SyUabut  b»  the  Court.) 

Review  on  Appeal. 

The  evidence  amply  supports  the  verdict. 
The  state  of  the  evidence  was  not  such  as  to 
demand  a  charge  upon  the  law  of  confessions, 
or  of  impeachment  of  witnesses,  in  the  absence 
of  request. 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Charlie  Fort  was  convicted  of  crime,  and 
be  brings  error.    Affirmed. 

R.  Earl  Camp,  for  plaintiff  in  error.  W. 
C.  Davis,  Sol.,  and  Geo.  B.  Davis,  Sol.,  for 
tbe  State. 

POWELL,  J.     Judgment  affirmed. 


(8  Ga.  App.  E30) 

JENKINS  T.  STATE.     (No.  3,025.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Byttahut  iv  the  Court.) 

Orimiwal  Law  (|  1160*)  —  Appeal  —  Sxnm- 
ciENCY  or  Evidence. 

While  the  evidence  was  not  entirely  satis- 
factory, there  was  some  evidence  to  support 
the  verdict,  which  was  approved  by  the  trial 
judge.  This  court  cannot  say  that  the  judge 
erred   in   refusing  a   new   trial,   either  on   the 

feneral  grounds,  or  because  of  the  alleged  newly 
Iscovered  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ctent.  Dig.  S  3084 ;   Dec.  Dig.  |  1160.»] 

Error  from  City  Court  of  StateslMro;  J. 
F.  Brannen,  Judge. 

Dave  Jenkins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  Fred 
T.  Lanier,  Sol.,  for  tbe  State. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Oa.  App.  530) 

RAHILLY   V.    MAYOR,   ETC.,   OF   SAVAN- 
NAH.     (No.   3,018.) 
(Court  of  Appeals  of  Georgia.     Jan.  17,  1911.) 

(Syllabut  hy  the  Court.) 

(Tbiminal  Law  (|  1179*)— AppeaI/— Review 
— Decision  op  Inteemediate  Couet — Ques- 
tions OP  Fact. 

This  is  a  complaint  by  certiorari  of  the 
jndement  of  the  recorder's  court  of  Savannah, 
deciding  that  the  plaintiff  in  certiorari  was 
guilty  of  disorderly  conduct  in  striking  a  police 
officer  in  the  face  for  the  alleged  use  of  oppro- 


brious words.  Tbe  learned  judge  of  tbe  sn- 
perior  court  approved  the  finding,  but  modified 
tbe  sentence.  No  question  of  law  is  raised,  and 
this  court  finds  no  reason,  in  considering  tbe 
evidence,  why  the  decision  of  two  experienced 
and  impartial  judges  on  a  simple  issue  of  &ct 
should   be   disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3001 ;   Dec.  Dig.  |  1179.»] 

Error  from  Superior  Cobrt,  Chatham  Coun- 
ty; W.  G.  CbarltoD,  Judge. 

Jobn  A.  Rabilly  was  convicted  of  violating 
an  ordinance  of  tbe  City  of  Savannah,  and 
brought  certiorari.  From  a  judgment  affirm- 
ing tbe  conviction,  be  brings  error.    Affirmed. 

Robt.  L.  Coldlng,  for  plaintiff  in  error. 
Samuel  B.  Adams,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 


(8  Ga.  App.  EM) 

CUMMINGS  V.  STATE.    (No.  3,061.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllabus  by  the  Court.) 

DiSTUBBANOE  OF  PUBLIC  ASBEHBLAOX  (J  1*)— 

DiBTUBBiNO  Public  Wobsbip. 

For  a  person  to  defend  himself  against  a 
felonious  assault,  even  tbough  in  doing  so  be 
fires  a  pistol  and  thereby  disturbs  a  nearby 
congregation  assembled  for  divine  worship,  is 
not  ordinarily  to  be  considered  such  conduct 
as  violates  section  418  of  tbe  Penal  Code  of 
1895. 

[Bd.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  §  4;  Dec. 
Dig.  i  1.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Z.  Cummlngs  was  convicted  of  disturbing 
religious  worship,  and  brings  error.  Re- 
versed. 

J.  S.  Adams,  for  plaintiff  In  error.  W.  C. 
Davis,  Sol.,  and  (5eo.  B.  Davis,  Sol.,  for  tbe 
State. 

POWELL,  J.  The  defendant  was  charged 
with  a  violation  of  section  418  of  the  Penal 
Code  of  1895,  which  reads  aa  follows:  "Any 
person  who  shall,  by  cursing  or  using  pro- 
fane or  obscene  language,  or  by  being  Intoxi- 
cated, or  otherwise  indecently  .acting.  Inter- 
rupt, or  in  any  manner  disturb,  a  congrega- 
tion of  persons  lawfully  assembled  for  divine 
service,  and  until  they  are  dispersed  from 
such  place  of  worship,  shall  be  guilty  of  a 
misdemeanor."  There  was  testimony  to  the 
effect  that  at  a  point  variously  estimated  as 
being  from  300  yards  to  a  half  mile  away 
from  tbe  church  in  question  another  person 
made  an  unjustifiable,  deadly  assault  upon 
tbe  defendant,  and  that  the  defendant  re- 
turned fire  with  bis  pistol.  According  to  the 
state's  theory,  tbe  defendant's  "indecently 
acting"  consisted  in  firing  tbe  pistol  thus 
near  the  church.  The  defendant  duly  re- 
quested the  court  to  Instruct  tbe  Jury  as  fol- 
lows:   "If  you  believe,  from  tbe  evidence  In 
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the  case,  that  the  defendant  shot  his  pistol 
to  defend  himself,  and  that  he  was  Justified 
In  80  doing  under  the  l&vr,  and  that  In  so 
doing  be  bad  no  Intention  of  disturbing  di- 
vine worship,  bat  only  shot  in  his  own  de- 
fense, then  he  would  not  be  guilty  of  the 
crime  charged,  all  of  which  are  questions 
of  fact  to  be  determined  by  the.  Jury."  The 
judge  refused  the  request 

We  think  the  court  erred.  The  stat- 
ute prohibits  "Indecently  acting,"  and  tills 
phrase,  as  related  to  the  subject-matter  of 
the  statute,  has  a  wide  range  of  meaning; 
but  we  do  not  think  that  it  is  broad  enough, 
even  in  its  most  extended  meaning,  to  pro- 
hibit a  person  from  exercising  the  highly 
esteemed  right  of  self-defense  against  a  felo- 
nious assault  Generally  speaking,  to  shoot 
justifiably  is  not  to  act  indecently.  Divine 
worship  is  sacred;  but  so,  also,  is  the  de- 
fense of  one's  own  life.  It  Is  different  where 
persons  go  to  a  church,  or  near  a  church,  and 
engage  In  a  fisticuff  or  similar  encounter 
over  some  trivial  provocation.  In  such  cas- 
es it  may  be  indecent  to  resent  with  a  bat- 
tery a  provocation  by  words,  or  by  some 
slight  assault,  though  the  provocation  might 
so  far  as  a  prosecution  for-the  battery  is  con- 
cerned, be  a  complete  defense.  In  such  cas- 
es the  quarreling  and  fighting  is,  of  itself, 
indecent  and  out  of  place.  This  is,  in  effect 
the  ruling  in  the  Mlnter  Case,  104  Ga.  743, 
30  S.  B.  989.  Circumstances  alter  eases; 
and  a  very  different  proposition  is  present- 
ed where  one  is  called  on  to  protect  him- 
self from  a  felony. 

Judgment  reversed. 

(8  Os.  App.  495) 
JACKSON  V.  ATLANTIC  COAST  LINE  R. 

CO.    (No.  2.625.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Byllalu$  hy  the  Court.) 

COBPOBATIONS  ({  423*) — ^ACTS  OF  AGKNT— LlA- 
BIUIT. 

The  allegations  of  the  petition  failing  to 
show  a  cause  of  action,  under  the  decisions  in 
the  cases  of  Behre  v.  National  Cash  Register 
Co.,  100  Ga.  214,  27  S.  E.  986,  62  Am.  St 
Rep.  320,  and  Southern  Railway  Co.  v.  Cham- 
bers, 126  Ga.  406,  55  S.  E.  37,  7  L.  R.  A.  (N. 
S.)  926,  the  court  properly  sustained  the  gen- 
eral demurrer  and  dismissed   the  suit 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1682-l(i95;    Dec.  Dig.  J  423.*] 

Error  from  City  C!ourt  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  A.  T.  Jackson  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant)  and  plaintiff  brings  er- 
ror.   AflBrmed. 

Jackson  sued  the  Atlantic  Coast  Line  Rail- 
road CJompany,  alleging,  in  substance,  as  fol- 
lows: On  or  about  March  1,  1909,  he  was 
«mployed  by  the  defendant  In  doing  piece 
work  as  a  car  repairer.    He  was  paid  a  cer- 


tain price  for  each  piece  of  work  done  on 
or  about  the  cars  whenever  such  work  be- 
came necessary.  His  work  for  the  defend- 
ant was  done  in  a  suitable,  proper,  and  work- 
manlike manner,  and  there  should  have  been 
no  complaint  or  objection  as  to  his  work. 
He  was  called  upon  to  repair  a  box  car  in 
a  manner  specifically  described  in  the  peti- 
tion. He  did  this  work,  and  a  duly  author- 
ized inspector  of  the  defendant  whose  duty 
It  was  to  inspect  write  up,  and  credit  him 
with  the  work  he  liad  done,  duly  Inspected 
this  work,  wrote  it  up  to  his  credit  and  re- 
ported it  to  the  higher  oflSclals  of  the  defend- 
ant whereupon  it  became  the  duty  of  the 
company  to  pay  him  for  the  work.  After 
this  work  had  been  performed,  a  foreman 
of  the  company  required  him  to  go  with  him 
to  inspect  the  work,  and,  when  they  got 
there,  the  master  mechanic  of  the  company 
was  present  he  being  the  officer  who  bad 
general  supervision,  with  power  and  author- 
ity from  the  company  to  act  In  the  premises. 
That  the  master  mechanic  asked  petitioner 
what  work  he  had  done  on  the  car,  and  pe- 
titioner told  him.  Thereupon  the  master 
mechanic  said  to  him:  "Tou  know  you  did 
not  put  this  in.  Tbia  is  an  old  bushing." 
Petitioner  then  repeated  his  statement  that 
he  had  put  the  bashing  upon  the  coupler. 
Subsequently  the  foreman,  acting  under  di- 
rections given  him  by  the  master  mechanic, 
informed  petitioner  that  he  was  discharged, 
saying:  "You  did  not  put  in  that  bushing. 
Tou  did  not  do  the  work.  In  other  words, 
you  are  discharged  for  stealing." 

This  statement  of  the  foreman  was  not 
true,  and  the  foreman  in  telling  him  that 
he  was  discharged  for  stealing  thereby  ac- 
cused him  of  the  offense  of  larceny,  or  of 
cheating  and  swindling,  which  Is  an  igrno- 
minious  offense  and  punishable  under  the 
laws  of  Georgia  by  fine  and  imprisonment, 
and  imputed  to  him  a  crime  involving  moral 
turpitude.  Petitioner  alleges  that  being 
thus  accused  of  crime,  and  thus  discliarged 
from  the  employment  of  the  company,  the 
company  Infilcted  a  gross  tort  upon  him  in 
discharging  him  from  employment  for  a  sup- 
posed crime  which  he  did  not  commit  there- ' 
by  inflicting  upon  him  great  mental  suffering, 
humiliation,  and  mortification,  and  tending 
to  subject  him  to  public  contempt  and  ridi- 
cule among  his  friends  and  associates.  The 
language  above  set  out  was  used  to  him  by 
the  foreman  in  the  presence  of  some  of  his 
friends,  companions,  and  associates,  who 
heard  the  statement  made  by  the  foreman, 
and  In  the  minds  and  opinions  of  his  friends, 
companions,  and  associates  he  has  been  held 
up  to  ridicule,  hatred,  and  contempt  He 
"therefore  sues  for  the  tort  which  has  been 
done  him  In  his  wrongful  discharge,  for  the 
great  mental  pain,  suffering,  and  anguish 
consequent  upon  the  false  accusation  made 
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against  him  as  a  reason  therefor,  for  the  hu- 
miliation and  mortification  he  lias  suffered, 
for  the  hatred,  ridicule,  and  contempt  which 
he  has  been  made  to  undergo  on  account  of 
the  tortious  conduct  of  the  said  defendant 
company,  by  reason  of  all  of  which  petition- 
er has  been  endamaged  in  the  sum  of  $1,- 
990."  A  general  demurrer  and  several 
grounds  of  a  special  demurrer  to  the  peti- 
tion were  sustained,  and  the  plaintiff  ex- 
cepted. 

Oliver  &  Oliver,  for  plaintiff  in  error.  P. 
W.  Meldrlm  and  Shelby  Myrlck,  for  defend- 
ant in  error. 

Hllili,  O.  J.  (after  stating  the  facts  as 
above).  The  general  demurrer  was  based  on 
the  ground  that  the  allegations  of  the  peti- 
tion, considered  as  a  whole,  made  the  action 
one  for  slander,  and,  as  the  petition  did  not 
contain  any  allegation  that  the  defendant 
corporation  expressly  ordered  and  directed 
the  ofDcer  to  use  the  very  words  which  he 
did  use,  no  cause  of  action  was  set  forth, 
and  this  was  the  construction  which  the 
court  placed  upon  the  petition  in  his  order 
sustaining  the  demurrer.  The  tort  for  which 
damages  are  asked  was  the  wrongful  dis- 
charge of  the  plaintiff,  and  the  defamatory 
language  used  as  a  reason  for  such  discharge. 
The  petition  is  defective  in  its  allegations 
showing  a  wrongful  discharge  of  the  plain- 
tiff from  his  employment  by  the  defendant 
The  contract  of  employment  is  not  set  out, 
nor  the  terms  of  employment,  and  these 
things  constitute  the  basis  of  an  action  for  a 
wrongful  discharge,  and  are  necessary  to  a 
determination  of  the  question  as  to  whether 
the  discharge  was  wrongful.  The  only  dam- 
ages that  can  be  recovered  as  a  result  of  a 
wrongful  discharge  are  such  damages  as 
flow  from  a  breach  of  the  contract  of  em- 
ployment, and  a  suit  to  recover  damages  for 
a  wrongful  discharge  necessarily  depends 
upon  the  contract  and  the  breach  thereof, 
and  any  tort  complained  of  must  be  caused 
by  the  breach  of  the  contract.  Whenever  an 
employ^  is  wrongfully  discharged,  he  has  an 
election. of  one  of  three  remedies,  viz.:  (1) 
To  wait  until  the  expiration  of  the  time  for 
which  he  was  employed  and  then  sue  for 
the  whole  amount;  or  (2)  to  bring  a  quan- 
tum meruit  for  the  time  which  he  has  work- 
ed under  his  contract;  or  (3)  to  bring  his 
action  for  damages  at  once  for  a  breach  of 
contract  Rogers  v.  Parham,  8  Ga.  191; 
Brltt  V.  Hays,  21  Ga.  157.  Unless  the  con- 
tract of  employment  is  for  some  definite  time, 
the  servant  has  no  right  of  action  on  being 
discharged.  Nor  has  he  a  right  of  action 
where  he  is  discharged  under  the  terms  of 
the  contract  If  employed  for  a  definite 
time,  his  right  of  action  is  dependent  upon 
the  wrongfulness  of  his  discharge.  26  Cyc 
997.  The  petition  In  the  present  case  Is  not 
to  recover  damages  for  a  breach  of  contract, 
for  none  of  the  elements  of  such  an  action. 


and  which  are  necessary  to  be  diown  before 
a  recovery  can  be  had,  are  set  out  in  the 
petition.  The  cases  relied  upon  by  learned 
counsel  for  plaintiff  are  all  actions  for  breach 
of  contract,  and  none  of  them  seem  to  be  ap- 
plicable to  the  allegations  of  the  petition  now 
und^r  consideration.  The  plaintiff  says  that 
the  defendant  inflicted  upon  him  "a  gross 
tort"  In  discharging  him  from  employment 
for  a  supposed  crime  which  he  did  not  com- 
mit This  Is  not  tantamount  to  an  allegation 
of  a  wrongful  breach  of  any  contract  He 
further  sajrs  that  the  defendant  thereby  in- 
flicted upon  him  great  mental  suffering,  hu- 
miliation, and  mortification;  that  It  tended 
to  subject  him  to  public  contempt  and  rid- 
icule among  his  friends  and  associates ;  that 
the  circumstances  surrounding  his  discharge 
were  aggravated;  and  that  the  defendant  is 
responsible  to  him  in  punitive  and  exemplary 
damages  to  recompense  him  for  the  gross 
tort  inflicted  upon  him. 

After  giving  to  the  allegations  of  the  peti- 
tion a  most  careful  consideration,  we  are 
clear  that  the  action  is  one  for  damages  re- 
sulting from  defamatory  words  in  charging 
that  the  plaintiff  had  been  guilty  of  stealing 
from  the  defendant  in  connection  with  his 
worlc  Such  being  the  case,  It  Is  fully  eon- 
trolled  by  the  decisions  of  the  Supreme  Court 
in  Behre  v.  National  Cash  Register  Co.,  100 
Ga.  214,  27  8.  R  986,  62  Am.  St  Rep.  320, 
and  Southern  Railway  Co.  v.  Chambers,  126 
Ga.  408,  55  S.  E.  37,  7  L.  R.  A.  (N.  S.)  926, 
where  it  is  declared  that  ^'a  corporation  will 
not  be  liable  for  damages  resulting  from  the 
speaking  of  false,  malicious,  or  defamatory 
words  by  one  of  its  agents,  even  where  In  ut- 
tering such  words  the  speaker  was  acting 
for  the  benefit  of  the  corporation  and  within 
the  scope  of  the  duties  of  his  agency,  unless 
it  affirmatively  appears  that  the  agent  was 
expressly  directed  or  authorized  by  the  cor- 
poration to  speak  the  words  in  question." 
As  the  petition  failed  to  allege  that  the  agent 
who  used  the  defamatory  language  complain- 
ed of  was  expressly  authorized  by  the  de- 
fendant to  use  such  language,  the  defmdant 
corporation  was  not  liable,  for  the  slanderous 
language  was  the  voluntary  and  tortious  act 
of  the  speaker,  and  not  of  the  defendant 
corporation,  and  the  court  did  not  err  In  sus- 
taining the  general  demurrer  and  dismissing 
the  petition.  Entertaining  this  view  of  the 
case,  it  is  not  necessary  to  consider  the  rul- 
ing of  the  court  on  the  special  demurrer. 

Judgment  affirmed. 


(8  Qa.  App.  S32) 
THOMAS  V.  STATE.     (No.  3,03a) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(SyUabut  by  the  Court.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  th» 
evidence  supports  the  verdict.  See  Stepbeni  r. 
State.  77  Ga.  311,  2  S.  E.  6S4. 
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Error  from  Snperlor  Conrt,  Washington 
County;  B.  T.  RawUngs,  Judge. 

Andrew  Tbomas  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Evans  &  Evans,  for  plaintiff  in  error.  Al- 
fred Herrlngton,  SoL  Oen.,  and  Hlnes  dc 
Jordan,  for  the  State. 

HIIiL^  O.  J.    Judgment  affirmed. 


(8  Oo.  Avp.  E33) 

HALIi  ▼.   STATE.     (No.  3,053.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Byllabut  tty  the  Court.) 

BvmciEscr  of  EVidknob. 

There  was  no  ahuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance.  The  evi- 
dence supports  the  verdict 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   H.  6.  Lewis,  Judge. 

Jim  Hall  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Percy  Middlebrooks  and  T.  Donnelly  Ben- 
nett, for  plaintiff  in  error.  Jos.  B.  Pottle, 
6ol.  Gen.,  for  the  State. 

POWEIiL,  J.    Judgment  affirmed. 


<S  Qa.  App.  601) 

TRAMMEI/I.  et  al.  v.  GEORGIA  BNGI- 

NEBBING  &  CKDNSTRUCTION 

CO.     (No.  2,698.) 

iComt  of  Appeal*  of  Georgia.    Jan.  17,  1911.) 

(Syllahu*  ty  <Ae  Court.) 

Replevin  (|  103*)  —  Dismissal  —  Rblut  to 
DsFENDANT— Estoppel. 

The  plaintiffs  in'  error  instituted  a  bail 
trover  proceeding  against  the  defendant  in  er- 
ror. The  defendant  declined  to  replevin  the 
property,  whereupon  the  plaintiffs  gave  bond 
and  took  possession  of  the  property.  Upon  the 
call  of  the  case  for  trial  the  plaintiffs  dismissed 
their  action,  whereupon  the  defendant  moved  the 
court  for  a  judgment  against  the  plaintiffs  and 
their  Ijondsmen,  electing  to  take  a  money  ver- 
dict, which  motion  was  granted,  and  judgment 
was  entered  for  the  value  placed  upon  the  prop- 
erty by  the  plaintiffs  in  their  affidavit  when 
they  instituted  the  proceedings.    Beld: 

(1)  In  according  to  the  plaintiff  In  a  bail  tro- 
ver suit  the  right  to  give  the  same  recognizance 
which  he  may  demand  of  the  defendant,  the 
law  entertains  an  impartial  reciprocity  of  pro- 
tection, and  where  the  plaintiff  gives  bond  and 
takes  the  property,  and  is  cast  In  the  suit  or 
dismisses  his  action,  the  defendant  Is  entitled 
to  recover  of  the  plaintiff  the  property  in  his 
possession,  and  the  defendant,  like  bis  opponent, 
is  entitled  to  make  an  election  of  verdicts.  Mar- 
shall V.  Livingston,  77  Ga.  21;  Mallary  v. 
Moon,  130  Ga.  593,  61  S.  E.  401. 

(2)  Where  the  plaintiff  in  an  action  of  trover 
sues  out  bail  process,  and  the  defendant  fails 
to  replevin,  and  the  plaintiff  does  replevin,  if, 
upon  the  trial,  the  plaintiff  dismisses  his  action, 
or  refuses  to  prosecute  it,  or  is  cast  in  the  suit, 
the  defendant  is  entitled  to  demand  a  restitution 
of  the  property  or  its  value,  and  the  value  of 
the  property  as  set  out  in  the  plaintiff's  a£Sda- 
vit  tor  ball  Is  prima  facie  evidence  of  the  value 


of  the  property.  Smith  ▼.  Adams,  79  Ga.  802, 
5  S.  m  242 ;  Tbomas  v.  Price,  88  Ga.  533,  15  & 
EL  11. 

(3)  The  plaintifEs,  having  disnussed  their  suit, 
were  estopped  from  Iltigatmg  any  further  in  the 
same  suit,  and  could  not  take  advantage  of 
any  of  the  defenses- set  up  by  the  defendant  in 
his  answer.  But  the  dismissal  of  the  suit 
amounted  in  law  to  a  judgment  of  restitution, 
and  ipso  facto  upon  such  dismissal  entitled  the 
defendant  to  a  writ  of  restitution  for  a  verdict 
for  the  property  and  its  reasonable  hire.  Glov- 
er V.  Gore,  74  Ga.  680;  Marshall  v.  Livingston, 
supra. 

[Bd.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {  396;  Dec.  Dig.  {  103.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Dan  Tranunell  and  others 
against  the  Georgia  Engineering  &  Construc- 
tion Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

M.  B.  Eubahks  and  W.  B.  Melmne^  for 
plaintiffs  in-  error.  Dean  &  Dean,  for  defend- 
ant in  error. 

HILL,  O.  J.    Judgment  affirmed. 


THOMPSON  v.  JACOBS. 
(Court  of  Appeals  of  Georgia. 


(8  Qa.  App.  4M) 
(No.  2,629.) 
Jan.  17,  1911.) 


(SvUdbiu  by  the  Court.) 
Lanoloro  ano  Tenant  ({  270*)— Bxnt— Dis- 

TBKSB— SaracIKNCT  OF  AFFIBAVII  — AMXKD- 
MBNI. 

There  was  no  error  in  overruling  the  cer- 
tiorari. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {§  1098-1148;  Dec. 
Dig.  {  270.*1 

Error  from  Superior  Court,  C!olqultt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  Mrs.  Sarah  J.  Jacobs  against 
Henry  Thompson.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

W.  F.  Way,  for  plaintiff  in  error.  J.  A. 
Willies,  for  defendant  in  error. 

HILL,  O.  3.  Mrs.  Sarah  J.  Jacobs,  through 
her  agent,  T.  Jacobs,  made  an  application  to 
a  Justice  of  the  peace  in  the  county  where 
hec  tenant  resided  for  a  distress  warrant 
The  agent  made  the  following  affidavit: 
"Georgia,  Colquitt  County.  T.  Jacobs,  agent 
for  wife,  personally  appeared  before  me,  G. 
W.  Hooker,  J.  P.  of  said  county,  who  upon 
oath  says  that  Henry  Thompson  her  tenant, 
of  said  county,  is  justly  indebted  to  her  $80 
for  rent  of  a  farm  two  miles  west  of  Moul- 
trie, Ga.,  on  lot  of  land  No.  264  in  the  eighth 
land  district  of  said  county,  for  the  year 
1909,  which  sum  is  now  due."  This  affidavit 
was  signed  "T.  Jacobs,  Agt.,"  and  was  sworn 
to  and  subscribed  before  the  justice  of  the 
peace.  Based  on  this  affidavit,  the  justice  of 
the  peace  issued  a  distress  warrant,  and  the 
sheriff  levied  the  same  on  certain  personal 
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property  of  tbe  defendant,  who  thereupon 
made  tbe  counter  affidaTlt,  and  gave  the 
bond  as  required  by  law.  On  the  trial  of  the 
Issue  thus  made,  the  Justice  of  the  peace  per- 
mitted Mrs,  Sarah  J.  Jacobs  to  amend  the 
affidavit  above  set  out,  as  follows :  "Georgia, 
Colquitt  County.  Personally  appeared  before 
me,  G.  W.  Hooker,  a  Justice  of  the  peace  In 
and  for  said  county  and  district,  T.  Jacobs, 
who,  first  being  duly  sworn,  on  oath  deposes 
and  says  that  he  is  agent  for  bis  said  wife, 
Mrs.  Sarah  J.  Jacobs,  and  duly  authorized 
under  the  laws  of  Georgia  to  make  this  affi- 
davit, and  that  Henry  Thompson,  her  ten- 
ant, of  said  county,  Is  Justly  indebted  to  her." 
And  further  "by  striking  the  word  'Agt,' 
which  appears  immediately  after  the  name 
of  T.  Jacobs,"  signed  to  the  original  affidavit 
This  amendment  was  allowed,  over  tbe  ob- 
jection of  the  defendant;  his  objection  being 
based  on  the  ground  that  the  amendment 
added  a  new  party  plaintlfT. 

On  the  trial  of  the  issue  formed  by  the 
distress  warrant  and  the  counter  affidavit  In 
the  Justice  court,  the  Jury  returned  a  ver- 
dict for  tbe  plaintiff,  and  a  Judgment  was 
rendered  thereon.  The  defendant  thereupon 
prayed  for  a  writ  of  certiorari,  which  was 
duly  granted.  The  petition  for  certiorari 
contains  two  assignments  of  error  which  are 
relied  upon  In  this  court:  (1)  That  the  Jus- 
tice of  the  peace  erred  in  allowing  tbe  aniend- 
ment  to  the  above  recited  affidavit,  because 
"it  was  changing  the  suit  from  that  of  T. 
Jacobs,  In  his  individual  capacity,  to  that  of 
Mrs.  Sarah  J.  Jacobs,  against  petitioner  Hen- 
ry Thompson";  and  (2)  that  the  verdict 
against  the  defendant  was  without  any  evi- 
dence to  support  It,  or  certainly  against  the 
large  preponderance  of  the  evidence.  The 
Judge  of  the  superior  court  denied 'and  over- 
ruled the  certiorari,  and  this  Judgment  is  as- 
signed as  error. 

1.  We  do  not  think  that  it  was  at  all  nec- 
essary to  amend  the  affidavit  made  for  the 
purpose  of  procuring  the  distress  warrant. 
Section  4818  of  the  Civil  Code  of  1895  pro- 
vides that  "any  person  who  may  have  rent 
due  may,  by  himself,  his  agent  or  attorney, 
make  application  to  any  Justice  of  the  peace 
within  the  county  where  his  debtor  may  re- 
side, or  where  his  property  may  be  found, 
and  obtain  from  such  Justice  a  distress  war- 
rant for  the  sum  claimed  to  be  due,  on  tbe 
oath  of  the  principal,  his  agent  or  attorney, 
In  writing,  for  the  said  rent,"  etc.  The  affi- 
davit In  this  case  seems  to  be  in  compliance 
with  the  requirements  of  this  section.  The 
recitals  in  the  affidavit  are  that  T.  Jacobs, 
agent  for  his  wife,  makes  oath  that  Henry 
Thompson,  her  tenant,  of  said  county,  is 
Justly  indebted  to  her  ^80  for  rent  on  a  de- 
scribed farm  for  the  year  1909,  which  sum 
is  now  due.  In  other  words,  the  recitals  In 
the  affidavit,  taken  all  together,  clearly  show 
that  it  was  made  by  T.  Jacobs  as  agent  for 


his  wife,  the  landlord,  against  her  tenant  for 
rent  due  to  her  for  the  year  1909  for  tbe 
farm  described  in  tbe  affidavit  There  is 
nothing  In  any  recital  of  the  affidavit  that 
indicates  that  the  rent  claimed  to  be  due  is 
due  to  the  affiant  individually.  In  other 
words,  the  wife  is  the  real  plaintlfT  in  the 
case  who  was  suing  for  the  rent  by  her  hus- 
band as  her  agent  This  tielng  our  view  of 
the  original  affidavit  It  follows  that  in  our 
opinion  no  amendment  was  necessary;  but 
certainly  tbe  amendment, that  was  allowed 
did  not  hurt  or  destroy  in  any  particular  the 
full  force  and  effect  of  the  original  affidavit 
It  amplified  and  made  clearer  in  some  re- 
spects the  facts  which  were  sufficiently  clear 
as  made  In  the  original  affidavit  And  we 
think  that,  if  the  recitals  contained  in  tbe 
original  affidavit  had  not  clearly  shown  that 
the  suit  for  rent  was  by  Mrs.  Jacobs,  and 
not  by  her  husband,  any  doubt  as  to  this 
question  would  have  been  properly  solved  by 
amendment  for  the  law  Is  plain  that  all  af- 
fidavits which  are  the  foundations  of  suits 
are  amendable  to  the  same  extent  as  are 
declarations,  av.  Code  1895,  §  5122.  Of 
course,  this  does  not  authorize  the  introdao 
tion  of  new  parties  or  a  new  cause  of  action. 
Civ,  Code  1895,  I  5099.  But  certainly  the 
amendment  In  this  case,  as  we  have  shown, 
does  not  introduce  any  new  party  or  new 
cause  of  action,  but  we  hold  that  tbe  affi- 
davit was  sufficient  without  amendment 

2.  We  cannot  say  that  the  verdict  in  the 
Justice's  court  was  without  any  evidence  to 
support  it  or  that  the  evidence  greatly  pre- 
ponderated against  the  verdict  The  defense 
relied  upon  on  the  merits  was  that  tbe  land- 
lord bad  not  performed  her  part  of  the  con- 
tract of  rent  In  furnishing  to  the  tenant  five 
milch  cows  which,  he  alleged,  she  agreed  to 
do,  and  the  tenant  claimed  that  the  rent  of 
the  land  would  have  been  wopthlesa  without 
the  cows.  While  the  evidence  is  quite  strong 
In  behalf  of  the  defendant  that  the  landlord 
did  agree  to  let  blm  have  the  cows  as  claim- 
ed by  biro,  yet  there  Is  confilct  as  to  this 
matter,  and  this  court  does  not  feel  war- 
ranted, on  a  question  of  fact  in  setting  aside 
a  verdict  approved  by  the  Judge  of  tbe  su- 
perior court 

Judgment  affirmed. 


(S  Ga.  App.  EM> 
MILLER  ▼,  STATE,     (No,  8,102.) 
(Court  of  Appeals  of  Georgia,    Jan,  17,  1911.) 

(SyUahui  hy  the  Court.) 
(Trimirai.   Law    (S   722*)— Rjevebsal— Abgu- 

HENT   OF  PBOSECUTINO   ATTOBNET. 

In  a  prosecution  for  illegal  sale  of  Intoxi- 
cating liquors,  where  only  one  sale  was  proved, 
it  was  improper  for  the  solicitor  general,  m  con- 
cluding the  argument,  to  refer  to  the  defendant 
as  "this  notorious  character,  this  notorious 
blind  tiger";  and.  on  objection  made  to  such 
language  by  the  defendant  s  counsel,  it  was  the 
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dnt7  of  th«  court  to  leprimand  coansel  and 
Instruct  the  jni7  that  tbej  should  disregaid  the 
improper  language  so  used  by  the  solicitor  gen- 
eral. 

[E>1.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1674 ;  Dee.  Dig.  {  722.*] 

Error  from  City  Court  of  Cairo;  J.  R.  Sln- 
gletary,  Judge. 

Hllllard  Miller  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  eiaror.    Reversed. 

J.  Q.  Smith,  for  plaintiff  in  error.  W.  J. 
Willie,  SoL,  for  the  State. 

HILIi,  O.  J.    Judgment  reversed. 

RUSSEJLL,  J.  (concurring  specially).  1 
concur,  but  I  think  that,  regardless  of  the 
number  of  salee,  the  language  was  improper, 
unless  the  character  of  the  defendant  bad 
been  put  In  issue. 


(8  Ga.  App.  532) 

HAI/Ii  T.  STATE.    (No.  8,048.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Byllahut  by  the  Court.) 

INTOXICATINO     LlQtTOBS    (}     236*)  —  IlXXOAI. 

Salb— Evidence. 

There  is  no  evidence  to  support  the  verdict, 
and  it  must  be  set  aside  as  contrary  to  law. 
The  court  erred  in  not  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  300;   Dec.  Dig.  {  236.*] 

Error  from  City  Court  of  OcilUi;  H,  EL 
Oxford,  Judge. 

Harley  Hall  was  convicted  of  selling  whis- 
ky, and  brings  error.    Reversed. 

The  accused  was  convicted  for  selling 
whisky.  The  only  evidence  introduced  by 
the  state  was  that  of  the  sheriff  of  the 
county  that  he  hid  himself  In  a  stable,  and 
saw  the  accused  drive  up  to  the  stable  with 
his  dray,  get  off,  and  have  a  conversation 
with  another  negro,  and  then  go  into  the 
stable  and  come  out  with  a  bottle  of  whisky, 
which  he  gave  to  the  negro  man  with  whom 
he  had  been  talking;  saw  no  money  pass 
between  them,  and  was  in  a  position  to  have 
Been  It,  "if  any  money  had  passed  between 
them,  when  the  whisky  was  delivered;  don't 
think  any  money  passed" ;  the  stable  did  not 
belong  to  the  accused;  on  searching  the  sta- 
ble, found  nine  quarts  of  the  same  kind  of 
whisky  that  the  accused  had  given  to  the 
other  negro;  when  arrested,  the  accused  said 
that  the  whisky  belonged  to  one  George 
Boyd;  searched  him,  and  found  $6.05  In  his 
pocket  This  was  all  the  evidence.  The  ac- 
cused made  no  statement  and  Introduced  no 
testimony. 

Newbem  &  Meeks  and  Lankford  &  Dicker- 
son,  for  plaintiff  In  error.  H.  J.  Qulncey, 
Sol.,  for  the  S>.ate. 

HILL,  C.  J.     Judgment  reversed. 


(8  Qa.  App.  618) 

BUTLER,  STEVENS  &  CO.  v,  BARNES. 

(No.  2,722.) 

(Court  of  Appeals  of  Georgia.     Jan.  17,  1011.) 

(SyUabut  by  ^^  Covrt.) 

1.  Bills  and  Notes  (8  383*)— Payment  to 
Payee  Apteb  Assionuent  —  Liability  to 
Assignee. 

Where  the  maker  of  a  negotiable  promis- 
sory note  pays  it  to  the  original  payee,  without 
requiring  the  production  and  surrender  of  the 
note,  he  is  liable  to  pay  it  again  to  an  innocent 
holder,  who  acquired  title  to  it  in  good  faith 
and  for  value  before  maturity,  unless  the  x>ayee 
was  the  holder's  general  agent  for  the  collection 
of  the  note  and  bad  special  authority  to  collect 
it,  or  the  money  collected  thereon  in  fact  reach- 
ed the  hands  of  the  holder  of  the  note.  Bank 
of  the  University  v.  Tuck,  96  Ga.  456  (1),  23  S. 
B.  467.  Especially  is  this  true  where,  at  the 
time  the  maker  of  the  note  pays  it  to  the  orig- 
inal payee,  be  has  knowledge  that  it  has  been 
transferred  by  the  payee  to  another  for  value 
and  before  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  956;  Dec  Dig.  |  383.*] 

2.  Bills  and  Notes  (S  427*)— Indorsement 
— Authority  of  Orioihai.  Payee  to  Re- 
ceive Payment. 

The  evidence  introduced  by  the  defendant, 
as  the  maker  of  the  note,  that  the  original 
payee,  to  whom  he  had  paid  it,  was  either  the 
general  agent  of  the  holder  for  the  collection 
thereof,  or  was  authorized  specially  to  collect  it, 
is  insufficient  for  that  purpose.  Letters  written 
by  the  holder  of  the  note  to  the  original  payee, 
who  had  transferred  it  to  him  by  indorsement, 
demanding  that  the  payee,  as  indorser,  pay  the 
note  himself,  or  see  to  its  payment  by  the  mak- 
er, did  not  authorize  the  original  payee  to  col- 
lect the  note,  nor  protect  the  maker  in  paying  it 
to  the  original  payee  without  demanding  the 
production  and  surrender  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Jr  1233-1247;  Dec.  Dig.  % 
427.*] 

3.  Bills  and  Notes  (|  431*)— Payment  by 
Check. 

The  holder  of  a  note,  to  whom  a  check  is 
given  for  the  purpose  of  paying  the  note,  is  not 
re(]uired  to  surrender  the  note  until  the  check 
is  itself  paid,  unless  there  is  an  agreement  that 
the  check  is  received  as  payment  of  the  note; 
tor  the  receipt  of  a  check,  in  the  absence  of  an 
agreement,  is  not  payment  of  a  debt  until  the 
check  is  itself  paid.  Civ.  Code  1895,  |  3720: 
Parker-Fain  Grocery  Co.  v.  Orr,  1  Ga.  App. 
628,  57  S.  E.  1074. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  1257,  1258;  Dec.  Dig.  { 
431.*] 

4.  Bills  and  Notes  (|  396*)— Indobsement— 
Duty  of  Indorsee  tq  Maker. 

The  holder  of  a  note,  who  receives,  from 
the  original  payee,  who  has  indorsed  it  to  him, 
a  bank  check  for  the  purpose  of  paying  the  note, 
is  under  no  legal  obligation  to  notify  the  maker 
of  the  note  of  the  dishonor  of  the  check. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  1022-1028;  Dec.  Dig.  { 
806.*] 

5.  Review  on  Apfbai.. 

The  evidence,  under  the  law  applicable 
thereto,  demanded  a  verdict  for  the  plaintiffs. 
The  refusal  to  grant  their  motion  for  a  new 
trial  was  error. 

Error  from  City  Court  of  Odlla;    H.  Bl 

Oxford,  Judge. 
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Action  by  Butler,  Stevens  &  Ck).  against  J. 
'W.  Barnes.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

J.  J.  Walker  and  Travis  &  Travis,  for  plain- 
tiffs in  error.  A.  J.  McDonald  and  H.  J. 
Qatncey,  for  defendant  in  error. 

HILL,  G.  3.    Judgment  reversed. 


(UK  N.  c.  127) 

OILLAM  et  al.  ▼.  EDMONSON  et  aL 

(Sapreme  Court  of  North  Carolina.     Dec.  20, 
1910.) 

1.  Estoppel    ({    9*)  —  Rkcords  —  Questions 
Concluded. 

An  estoppel  of  record  binds  parties  and 
privies  as  to  matters  in  issue  only,  and  not 
when  they  claim  In  different  rights. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel, 
Die.  Dig.  {  9.*] 

2.  Judgment  (|  747*)— Res  Judicata.-^tjes- 

TI0N8  Ck>NCI.nDED. 

A  judgment  partitioning  between  heirs  land 
which  ft  was  believed  by  them  had  descended  to 
them  from  their  deceased  ancestor,  rendered 
without  determining  any  question  of  the  bound- 
ary of  the  land,  does  not  estop  an  heir  to  sub- 
sequently sue  for  partition  of  other  land  of  the 
ancestor  based  on  a.  correct  adjudication  of  the 
boundary  line  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  g   1286;    Dec.  Dig.  |  747.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Counclll,  Judge. 

Action  by  L.  Glllam  and  others  against  J. 
W.  Edmonson  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Affirmed. 


Tlie  land  sought  to  1>e  divided  is  the  small 
piece,  rectangular  in  shape  and  indicated  by 
the  letters,  B,  C,  D,  F,  and  tlie  right  to  par- 
tition same  was  made  to  depend  on  the  cor- 
rect placing  of  the  divisional  line  between 
the  lands  formerly  owned  by  Milas  Edmon- 
son, deceased,  lying  to  the  west  of  it  and  the 
adjoining  tract  to  the  east,  formerly,  owned 


by  one  S.  H.  Angell,  who  bought  of  A.  H 
Erwln.  The  court,  being  of  opinion  with 
plaintiff.  Instructed  the  Jury  accordingly,  and 
verdict  was  rendered  tbtat  tlie  true  dividingf 
line  was  tliat  indicated  on  the  map  by  the 
letters  F,  D.  Judgment  for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

S.  J.  BJrvln  and  John  T.  Perkins,  for  appel- 
lants. Avery  &  Ervin  and  J.  F.  Spalnhour, 
for  appellees. 

HOKE,  J.  It  appeared  in  evidence  that  the 
tract  of  land  lying  west  of  the  dividing  line 
formerly  belonged  to  Mllas  Edmonson,  and 
on  his  death  plaintiffs  and  defendants,  his 
children  and  heirs  at  law,  instituted  proceed- 
ings for  the  purpose,  and  same  was  duly  par- 
titioned, the  portion  lying  nearest  to  an  ad- 
Joining  tract  having  been  allotted  to  Laura 
Glllam,  one  of  the  petitioners  in  the  pres- 
ent suit,  and  was  set  apart  to  her  by  metes 
and  bounds,  and  in  which  the  dividing  line 
between  the  Mllas  Edmonson  tract  and  the 
tract  adjoining  to  the  east  was  recognized 
and  described  as  t>eing  the  line,  B,  C,  D,  E. 
The  present  petition  instituted  by  plaintiffs, 
children  and  heirs  at  law  of  the  same  Mllas 
Edmonson,  against  J.  W.  Edmonson,  and 
Mary  Clontz,  the  other  children  and  heirs  at 
law,  proceeds  upon  the  theory  that  the  true 
dividing  line  between  the  EMmonson  and  the 
Angell  lands  was  the  line  F  and  E,  and  that 
no  partition  has  ever  been  had  of  the  portion 
contained  In  the  rectangle,  B,  C,  D,  F. 

It  appeared,  further,  that  J.  W.  Edmonson, 
one  of  the  children  and  heirs  at  law  of  Mi- 
las,  who  was'a  party  to  the  first  partition 
proceedings,  having  since  bought  the  adjoin- 
ing tract  from  S.  H.  Angell,  resists  further 
partition  on  the  ground  that  the  parties  to 
the  original  proceedings  are  estopped  to  al- 
lege or  show  that  the  dividing  line  between 
the  Edmonson  and  Angell  tracts  was  other 
than  the  line,  B,  G,  D,  E!,  as  recognized  in 
that  case,  but  the  position  cannot  be  sus- 
tained. The  doctrine  Is  that  an  estoppel  of 
record  will  bind  parties  and  privies  as  to 
matters  in 'issue  t>etween  them,  but  it  does 
not  conclude  as  to  matters  not  involved  in 
the  issue,  nor  when  they  claim  In  a  different 
right  As  to  the  proposition  contained  In  the 
first  portion  of  this  statement,  it  has  come 
to  be  well  recognized  that  the  test  of  an  es- 
toppel by  Judgment  Is  the  Identity  of  the  is- 
sues involved  In  the  suit  Tyler  v.  Cape- 
heart,  125  N.  C.  64,  84  S.  B.  108;  TutUe  v. 
HarrUl,  85  N.  C.  456;  23  Cya  1300;  24  A. 
&  E.  p.  780;  Black  on  Judgment,  g  609.  And, 
on  the  facts  presented,  there  is  an  entire 
lack  of  this  essential  requisite.  In  the  for- 
mer suit  t^e  question  at  issue  on  the  title 
admitted  to  have  descended  to  the  parties 
from  their  father,  Milas  Edmonson,  was 
what  was  a  fair  division  of  their  ancestor's 
land  as  the  parties  then  understood  them  to 
be.     The  dividing  line  between   their  land 
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and  the  adjoining  tract,  then  owned  by  S. 
H.  Angell,  was  not  Involred  In  the  suit,  S. 
H.  Angell  was  not  a  party,  and  no  evidence 
on  that  question  could  have  been  properly 
offered  or  received.  Perhaps  the  controlling 
principle  In  the  doctrine  of  estoppel  is  that 
it  myst  be  mutual.  Suppose  the  boundary, 
as  declared  in  the  original  proceedings,  had 
taken  in  a  part  of  Angell's  land,  and  on  en- 
try by  Mrs.  Gillam,  Angell  had  sued,  would 
the  recognition  of  the  line  as  made  by  the 
heirs  of  Edmonson  In  their  partition  proceed- 
ings have  been  binding  on  Angell?  To  state 
the  question  Is  to  answer  It,  and  the  answer 
conclusively  shows  that  no  estoppel  arises 
in  defendant's  favor.  Defendant  is  now  en- 
'  deavortng  to  maintain  his  position,  not  as  the 
heir  at  law  of  MUas  Edmonson,  but  as  the 
owner  of  Angell's  title,  and  the  question  now 
raised,  the  dividing  line  between  the  Edmon- 
son and  the  Angell  tracts,  was  in  no  way 
presented  or  Involved  In  the  other  suit,  and 
the  determination  of  that  case;  therefore, 
should  have  no  effect  upon  the  present  Issue. 
There  Is  nothing  In  the  case  of  Carter  v. 
White,  134  N.  C.  469,  46  S.  B.  983,  101  Am. 
St  Rep.  853,  to  which  we  were  referred  by 
counsel,  that  In  any  way  conflict?  with  our 
ruling  on  the  presoit  appeal.  In  that  case 
it  was  held  "that  a  Judgment  in  partition 
proceedings,  determining  the  resijectlve  Inter- 
ests of  the  parties  thereto.  Is  binding  on  said 
parties  as  ag&inst  an  after-acquired  title." 
That  was  put  on  the  ground  that  as  our  sys- 
tem of  procedure  provided  for  a  decision  on 
title  In  partition  proceedings,  a  Judgment 
therein  would  conclude  the  parties  as  to  the 
title  to  the  land  embraced  in  the  petition, 
and  that  an  after-acquired  title  would  Innre 
to  feed  the  estoppel,  but  in  our  case,  as 
shown,  there  was  no  dispute  as  to  the  MUas 
Edmonson  title  in  the  first  partition  proceed- 
ing, and  the  question  as  to  the  dividing  line 
between  this  and  the  adjoining  tract  was  In 
no  way  presented  or  Involved. 

There  is  no  error,  and  the  judgment  below 
Is  a£Brmed. 

No  error. 


(Ul  Va.  J77) 

CHESAPEAKE  &  O.  RY.  CO.  v.   8HIPFS 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1010.    Rehearing  Denied  Jan.  12,  1911.) 

1.  Thai,  (§  156*)— DEinrBBSs  to  Evidencb— 
Effect. 

The  court  on  ruling  on  a  demurrer  to  the 
evidence  must  presume  that  the  evidence  is 
true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  354-356 ;   Dec  Dig.  (  156.*] 

2.  Nkoligence  (J  136*)— Question  fob  Jubt. 

Where  reasonable  men  will  differ  on  the 
issne  of  negligence  under  the  evidence,  the  is- 
«ne  is  for  the  jury,  and  the  inference  to  be 
drawn  from  the  evidence  must  t>e  either  certain 


or  uncontrovertible,  or  it  cannot  be  decided  by 
the  court. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  277-326;   Dec.  Dig.  §  136.*] 

3.  Mabteb  akd  Servant  (J  286*)— Injubt  to 
Servant— Negligence — Evidence. 

Whether  a  brakeman  on  a  caboose  which 
had  been  placed  on  the  main  track  exercised  lea- 
Bonable  care  to  discover  the  peri]  of  an  em- 
ploye on  the  track,  and  whether  after  discov- 
ering the  peril,  or,  in  the  exercise  of  reasonable 
diligence,  ought  to  have  discovered  it,  he  per- 
formed his  duty  to  avoid  injury  to  the  employ^, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1010-1050;  Dec.  Dig.  { 
286.*] 

Error  from  Circuit  Court,  Augusta  County. 

Action  by  John  A.  Shlpp's  administratrix 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. There  was  a  Judgment  for  plaintlfl; 
and  defendant  brings  error.    AfiSrmed. 

R.  L.  Parrish  and  J.  M.  Perry,  for  plaintiff 
In  error.    Timberlake  &  Nelson  and  Charles 

6  Duncan  Curry,  for  defendant  In  error. 

KEITH,  P.  John  A.  Shlpp's  administra- 
trix brought  this  action  in  the  circuit  court 
of  Augusta  county  to  recover  damages  for 
the  death  of  her  intestate,  which  she  alleges 
was  occasioned  by  the  negligence  of  the  rail- 
way company.  The  defendant  demurred  to 
the  evidence,  the  Jury  ascertained  the  dam- 
ages to  be  $4,500,  and  the  circuit  court  gave 
Judgment  for  that  amount. 

The  evidence  on  behalf  of  the  plaintiff 
proves,  or  tends  to  prove,  the  following  facts : 
That  on  the  morning  of  the  accident  Shipp 
was  a  track  walker  employed  on  the  yards 
of  the  Chesapeake  ft  Ohio  Railway  Compa- 
ny at  Waynesboro;  one  of  his  duties  being 
to  coal  the  engine  of  a  local  freight  which 
was  made  up  at  that  station  to  draw  a  freight 
train  to  the  city  of  Charlottesville.     About 

7  o'clock  on  the  morning  in  question,  the  en- 
gine, headed  east,  and  drawing  a  caboose  with 
a  train  crew  aboard,  moved  in  a  westwardly 
direction  from  Rasic  City  to  Waynesboro. 
At  the  east  end  of  the  Waynesboro  yard  there 
is  a  short  coal  bin  track  parallel  with  the 
main  line;  connection  between  the  two  be- 
ing across  a  short  traverse  or  "load"  track. 
The  engine  drawing  the  caboose  and  running 
backward  was  switched  into  this  "load"  track 
and  the  engine  was  loaded  with  coal  from  a' 
coal  car,  which  it  was  the  business  of  Sblpp 
to  shovel  from  the  coal  car  to  the  tender  of 
the  engine.  After  the  coaling  was  completed, 
there  followed  a  movement  which  at  the  time 
of  the  accident  had  occurred  every  morning 
for  at  least  two -months.  The  engine  pushed 
the  caboose  eastward  along  the  main  track, 
was  then  reversed,  and  "Jerked"  the  caboose 
westward  on  the  main  line.  The  coupling  pin 
being  lifted  at  the  proper  time  by  a  brake- 
man,  the  engine  ran  into  the  "load"  track, 
and  the  caboose  passed  westward  on  the  main 
line.    The  engine  then  proceeded  to  pick  up 
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tbe  cars  npon  the  yard  and  to  make  up  Its 
train.  The  train  being  made  up,  it  would 
move  out  upon  the  main  track,  pick  up  tbe 
caboose,  which  would  be  In  Its  rightful  posi- 
tion In  the  rear  of  the  train,  and  proceed 
upon  Its  Journey. 

Upon  the  morning  of  the  accident,  these 
rarious  operations  had  been  performed.  The 
engine  had  passed  out  upon  the  side  track 
and  the  caboose  had  been  jerked  onto  the 
main  line.  Upon  the  caboose  there  was  a 
brakeman,  placed  there  for  the  purpose  of 
keeping  a  lookout  upon  the  track  to  prevent 
injury  to  any  one  who  might  be  upon  it  The 
caboose  was  equipped  with  a  hand  brake, 
which  was  In  good  order,  was  moving  at  the 
rate  of  about  6iz  miles  an  hour,  and  could 
have  been  stopped  within  the  distance  of 
about  20  feet.  After  the  engine  passed  up- 
on the  switch,  wtiich  was  north  of  the  main 
line,  and  had  moved  far  enough  to  clear  the 
main  track,  the  view  from  the  rear  of  the 
caboose  was  unobstructed,  and  a  person  in 
possession  of  the  sense  of  sight  had  an  un- 
obstructed view,  and  if  upon  the  lookout  must 
have  seen  any  one  upon  the  track  for  a  con- 
siderable  distance. 

The  evidence  for  the  plaintiff  is  to  the  ef- 
fect that  Sbipp  was  at  work  with  a  wrench, 
tightening  the  bolts  upon  a  fish  bar;  that 
he  was  stooping  over  In  a  bending  position, 
facing  toward  the  west,  and  with  his  back 
toward  the  east,  from  which  direction  the 
caboose  was  approaching.  Those  upon  the  en- 
gine and  others  in  the  immediate  vicinity, 
seeing  him  thus  engaged,  that  the  caboose 
was  close  upon  him,  and  that  he  was  uncon- 
scious of  bis  danger,  cried  out  to  him,  with 
the  result  that,.  Instead  of  looking  around, 
be  straightened  up  and  looked  toward  the 
engine,  which  was  a  natural  thing  for  him  to 
do  as  the  cries  came  from  that  point  Be- 
fore his  attention  could  be  directed  to  the 
real  source  of  danger,  he  was  struck  by  th^ 
caboose  and  killed.  The  witnesses  for  the 
plaintiff  say  that  the  brakemen  made  no  ef- 
fort to  avert  the  disaster  until  the  caboose 
was  so  close  upon  Shipp  that  the  collision 
was  inevitable,  that  he  then  caught  hold  of 
the  brake,  but  they  were  unable  to  say  wheth- 
er he  applied  it  or  not 

The  testimony  of  the  brakeman  is  (and  be 
Is  corroborated  by  the  conductor  of  the  train 
and  by  some  of  tbe  disinterested  witnesses) 
that  he  was  keeping,  as  it  was  his  duty  to 
do,  a  careful  watch  upon  the  track,  and  that 
be  never  saw  Sbipp  until  within  about  six 
feet  of  him,  when  he  stepp^  from  the  path 
alongside  the  road  onto  the  track  under  cir- 
cumstances that  rendered  it  impossible  for 
the  brakeman  to  prevent  the  accident  by  any 
means  within  his  power. 

If  the  testimony  of  tbe  brakeman  could  be 
believed,  there  was  no  negligence  upon  the 
part  of  the  railroad  comi>any,  and  Shlpp's 
death  was  due  to  his  own  fault  What  the 
cruth  of  the  matter  is  will  perhaps  never 


be  known,  but  for  the  purposes  of  this  case, 
on  a  demurrer  to  the  evidence,  tbe  account 
given  by  the  witnesses  for  the  defendant  in 
error  must  be  conclusively  presumed  to  be 
true. 

From  the  point  where  the  engine  was 
shifted  to  tbe  side  track  and  "Jerked"  tbe 
caboose  onto  the  main  track  to  the  °t>oint 
where  the  accident  occurred  is  stated  by 
agreement  In  the  record  to  be  135  feet  The 
track  for  that  distance  was  clear  and 
straight  Thomas,  the  brakeman,  was  In 
possession  of  his  faculties.  It  was  his  duty 
to  keep  a  lookout  Had  he  kept  a  lookout, 
he  must  have  seen  all  that  was  upon  that 
track  between  the  point  at  which  the  en- 
gine cleared  the  caboose  and  the  point  at 
which  the  accident  occurred.  Norfolk  &  W. 
Ry.  Co.  V.  Crowe,  110  Va.  798,  67  S.  E.  518. 
He  must  have  seen  Shipp,  who  was  during 
the  whole  of  that  period  from  the  time  the 
engine  left  the  main  track  until  he  met  bis 
death  engaged  at  work,  as  has  been  already 
stated,  tightening  tbe  bolts  in  a  fish  bar, 
bending  over  and  with  bis  back  to  the  ca- 
boose. This  Is  the  position  assigned  to  him 
by  all  the  witnesses  for  the  defendant  in 
error.  They  saw  his  danger,  and  by  calling 
out  tried  to  warn  him  of  his  peril.  If 
Thomas  did  not  see  him  and  his  condition 
of  unconscious  danger,  then,  according  to 
the  testimony  of  all  these  witnesses,  he  fail- 
ed to  see  what  other  witnesses  swear  that 
they  saw,  and  which,  npon  a  demurrer  to 
the  evidence,  it  must  be  admitted  that  they 
did  see.  It  is  true  that  it  all  happened 
within  a  very  short  time — ^within  a  very 
few  seconds  of  time;  but,  on  tbe  other 
hand,  a  light  caboose  car,  equipped,  as  this 
one  was,  with  proper  brakes,  if  properly  ap- 
plied, could  have  been  stopped,  the  evidence 
tends  to  prove,  within  Its  own  length  of  from 
sixteen  to  twenty  feet 

It  will  be  observed  that  the  evidence  for 
the  defendant  Ip  error  does  not  deny  that 
the  brakes  were  applied.  The  witnesses 
merely  say  that  they  saw  the  brakeman's 
hand  upon  the  brake  handle,  but  they  did 
not  see  the  handle  turned.  In  this  condition 
of  the  proof.  If  the  testimony  given  by  Thom- 
as were  coherent  and  clear,  the  fact  that 
others  did  not  see  the  brake  turned  would 
not  necessarily  be  In  conflict  with  the  state- 
ment of  Thomas  that  he  applied  the  brake; 
but  the  testimony  of  the  witnesses  of  the  de- 
fendant In  error  is  at  every  material  point  in 
conflict  with  that  of  Thomas,  and,  if  their 
statement  as  to  what  occurred  be  true,  then 
the  account  given  by  Thomas  Is  wholly  un- 
worthy of  credit 

The  law  upon  this  subject  has  been  so  re- 
cently and  so  fully  considered  by  this  court 
that  we  shall  content  ourselves  with  refer- 
ring to  Chesapeake  &  O.  Ry.  Co.  v.  Corbln, 
110  Va.  700,  67  S.  B.  179.  and  Southern  Ry. 
Co.  V.  Bailey,  110  Va.  833,  67  S.  B.  365. 
The  facts  of  this  case,  however,  bring  It,  we 
think,  within  tbe  operation  of  the  prind- 
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ide  first  decided  by  this  court  In  Carring- 
tOD  V.  Flcklin,  32  Grat  070,  reaffirmed  In 
Kimball  &  Fink  v.  Friend's  Adm'r,  95  Va. 
125,  27  S.  E.  901,  and  in  nnmerous  other 
cases  down  to  Roanoke  Ry.  Co.  t.  Toung, 
108  Va.  783,  62  S.  E.  961,  so  that  It  may  now 
be  regarded  as  the  established  law  of  this 
commonwealth  that,  "when  the  question 
arises  upon  a  state  of  facts  on  which  rea- 
able  men  may.  fairly  arrive  at  different  con- 
clusions, the  fact  of  negligence  cannot  be 
determined  unless  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  Jury. 
The  inference  to  be  drawn  from  the  evidence 
must  be  either  certain  or  incontrovertible, 
or  It  cannot  be  decided  by  the  court.  Negli- 
gence cannot  be  conclusively  established  by 
a  state  of  facts  upon  which  fair-minded  men 
will  differ." 

The  evidence  proves — indeed.  It  was  In 
the  argument  conceded — that  Shlpp  was 
guilty  of  contributory  negligence  up  to  the 
time  of  the  accident;  and  we  are  of  opinion 
that  the  questions  which  control  this  case — 
(1)  whether  or  not  the  brakemau  exercised 
reasonable  care  to  discover  the  peril  of  de- 
fendant in  error's  decedent;  and  (2)  wheth- 
er, after  having  discovered  his  peril,  or  in 
the  exercise  of  reasonable  diligence  ought  to 
have  discovered  it,  be  did  all  that  his  duty 
required  him  to  do  to  avoid  the  Injury — are 
questions  about  which,  upon  the  facts  dis- 
closed in  this  record,  fair-minded  men  might 
well  differ.  From  which  it  follows  that  the 
Judgment  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 

CARDWELIi,  J.,  absent 


an  Va.  730) 

NORFOLK  &  W.  RY.  CO.  v.  STONBi 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Tbiai.  ({  252*)  —  iNSTBUcnoNS— Evidence 
TO  Sustain. 

In  an  action  against  a  carrier  for  requir- 
ing  a  white  passenger  to  ride  in  a  coach  pro- 
vided for  negroes,  it  was  reversible  error  to 
instruct  that  punitive  damages  could  be  allowed 
if  the  conductor's  act  was  wanton  or  oppressive, 
in  the  absence  of  evidence  tending  to  snow  such 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  601-603;    Dec.  Dig.  {  252.*] 

2.  Cabbiebs  (§  278*)— Pabsenoebs— MisTBEAT- 

MENT— InBTBUCTIONS. 

Where  a  white  passenger  sued  a  carrier 
for  compensatory  damages,  an  instruction  that, 
if  the  conductor  forced  her  to  ride  in  the  car 
set  apart  for  negroes,  she  was  not  limited  to 
actual  damages,  but  that  her  discomfort  and 
humiliation  could  be  considered,  was  improper 
as  being  misleading. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  f  1081 ;   Dec  Dig.  §  278.*] 

8.  GABBIEBS   (§  277*)— PASSENGEBS— MiSTBEAT- 

MEN  T— Damages. 

Compensatory  damages  to  a  white  passen- 
ger for  being  compelled  to  ride  in  a  coach  set 


apart    for    negroes    Include    compensation    for 
discomfort  and  humiliation. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1082-1084 ;    Dec.  Dig.  {  277.*] 

4.   CaBBIEBS  (J  278*)— PASSENGEBS— MlSTBEAT- 
HENT — iNSTBUCTIONS. 

In  an  action  against  a  carrier  for  requiring 
a  white  passenger  to  ride  in  a  coach  set  apart 
for  negroes,  it  was  improper  to  modify  instruc- 
tions which  precluded  recovery  if  the  conductor 
honestly  believed  that  the  passenger  was  a 
negro,  by  the  clause  "unless  plaintiff  made 
known  to  the  conductor  that  she  was  a  white 
woman." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1081;   Dec.  Dig.  S  278.*] 

Error  to  Circuit  Court,  Nansemond  County. 

Action  by  Rosa  Stone  against  the  Norfolk 
&  .Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Bernard  &  Townsend,  E.  E.  Holland,  and 
Theo.  W.  Reath,  for  plaintiff  in  error.  8. 
E.  Everett  and  R.  W.  Withers,  for  defendant 
In  error. 


WHITTLE,  J.  The  defendant  In  error 
(the  plaintiff  below),  a  white  woman,  took 
passage  on  an  east-bound  morning  train  of 
the-  plaintiff  in  error  (the  defendant  below) 
at  Myrtle  for  Suffolk,  and  by  the  direction  of 
the  conductor  entered  the  coach  set  apart 
for  colored  passengers.  The  sole  occupants 
of  that  coach  were  the  plaintiff,  a  negro  man 
(who  occupied  a  seat  at  the  opposite  end  of 
the  car  from  the  plaintiff),  and  a  negro  wo- 
man, Georgia  Baker.  The  plaintiff  and  Geor- 
gia Baker  had  been  acquainted  for  15  or  20 
years,  and  the  latter  remarked  to  her,  in  the 
presence  and  hearing  of  the  conductor,  who 
had  entered  the  car  to  take  up  tickets: 
"Law,  Miss  Rosa,  you  are  wrong."  To  which 
the  plaintiff  replied:  "I  know  I'm  wrong. 
I'm  not  In  my  right  place.  I  was  raised  with 
white  people,  and  am  white,  and  I'm  going 
out  of  here."  Whereupon  the  conductor  ob- 
served: "Keep  your  seat.  You've  got  to  stay 
somewhere,  and  there's  plenty  of  room." 
Suffolk  Is  eight  miles  from  Myrtle,  and  the 
first  stop  after  leaving  that  station ;  the  time 
between  the  two  stations  being  from  10  to 
15  minutes.  The  conductor  tiad  no  recollec- 
tion whatever  of  the  incident,  but  frankly 
admitted  that  if  he  had  known  the  facts  he 
would  not  have  subjected  the  plaintiff  to  the 
hazard  of  going  from  one  car  to  another  on 
a  rapidly  moving  train,  unless  she  had  spe- 
cially requested  it;  that  if  be  had  done  so. 
and  injury  had  ensued,  the  company  would 
have  had  to  respond  In  damages. 

It  is  not  pretended  that  such  request  was 
expressly  made  by  the  plaintiff  in  the  pres- 
ent instance.  Independently,  therefore,  of  any 
blame  that  may  have  attached  to  the  defend- 
ant by  reason  of  the  original  mistake  in  di- 
recting a-  white  woman  to  go  into  the  colored 
car,  it  can  hardly  be  doubted,  in  the  circum- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Sertea  ft  Rep'r  Indexaa 


Digitized  by 


Ljoogle 


928 


69  SOUTHEASTERN  REPORTER. 


(Va. 


stances  indicated,  that  tlie  course  outlined 
by  the  conductor  would  hare  been  the  most 
prudent  one. 

There  were  two  trials  of  the  case,  prac- 
tically upon  the  same  evidence.  At  the  first 
trial,  the  Jury  returned  a  verdict  for  the 
plaintiff  for  $500.  This  verdict,  on  motion  of 
the  defendant,  was  set  aside.  Several 
grounds  were  assigned  for  this  motion,  but 
the  reasons  which  actuated  the  court  In 
granting  It  do  not  appear.  Without  consider- 
ing other  assignments,  the  fact  that  the  Jury 
were  Instructed  that,  if  they  believed  from 
the  evidence  the  act  of  the  conductor  was 
"wanton  or  oppressive  and  in  utter  disregard 
of  the  plaintiff's  rights,"  they  could  award 
punitive  damages,  afforded  a  quite  suflScient 
reason  in  Itself  for  setting  aside  the  verdict. 

Without  considering  the  question  of  liabil- 
ity of  the  defendant  to  answer  in  punitive 
damages  for  such  alleged  misconduct  of  the 
conductor  as  is  contemplated  in  the  instruc- 
tion, in  the  absence  of  previous  authority  or 
subsequent  ratification  by  the  defendant,  the 
Instruction  ought  not  to  have  been  given  be- 
cause there  was  no  evidence  whatever  to  sup- 
port it. 

At  the  second  trial  there  was  a  verdict  for 
the  plaintiff  for  $400,  which  the  court  refus- 
ed to  disturb. 

The  grounds  of  the  motion  to  set  aside  the 
last  verdict  were  the  giving  of  a  certain  in- 
struction on  behalf  of  the  plaintiff,  and 
amending  two  instructions  asked  by  the  de- 
fendant, and  because  the  verdict  was  con- 
trary to  the  law  and  the  evidence  and  the 
damages  so  excessive  as  tp  manifest  passion 
and  prejudice  on  the  part  of  the  Jury. 

The  instruction  for  the  plaintiff  told  the 
Jury  that  if  they  believed  from  the  evidence 
that  she  was  directed  by  the  conductor  to  the 
colored  car,  and  yfhen  he  came  in  to  take  up 
her  ticket  it  was  made  known  to  him  that 
she  was  a  white  person,  and  she  Insisted  on 
going  into  the  white  car,  and  the  conductor 
forced  her  to  ride  in  the  colored  car,  they 
must  find  for  the  plaintiff.  And  in  assessing 
her  damages  they  were  not  limited  to  com- 
pensation for  the  actual  damages  sustained 
by  her,  but  might  in  addition  take  Into  con- 
sideration the  discomforts,  mortification,  and 
humiliation  suffered  by  her.  If  they  believed 
from  the  evidence  that  such  had  been  proved 
with  reasonable  certainty. 

Upon  the  plaintifTs  theory  of  the  case,  on 
the  second  trial,  the  damages  to  which  she 
was  entitled  were  compensatory  damages 
merely,  which,  if  the  Jury  believed  the  evi- 
dence Justified  it,  would  Include  the  constitu- 
ents of  discomfort,  mortification,  and  humili- 
ation. If  that  is  the  correct  interpretation 
of  the  instruction,  It  correctly  states  the  law. 
It  seems  to  us,  however,  that  the  phraseology 
employed  renders  the  meaning  of  the  instruc- 
tion obscure,  and  was  calculated  to  confuse 
and  mislead  the  Jury.  They  should  have 
been  plainly  told  that,  if  they  believed  from 
the  evidence  that  the  facts  recited  in  the  in- 


struction were  proved,  the  plaintiff  was  en- 
titled to  recover  compensatory  damages,  and 
that  discomfort,  mortification,  and  humilia- 
tion, if  proved  with  reasonable  certainty  to 
have  been  suffered  by  the  plaintiff,  constitat- 
ed  elements  of  such  damages. 

The  court's  amendment  of  the  following  in- 
structions offered  by  the  defendant  ia  also 
assigned  as  error: 

"(2)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  voluntarily  entered  the  car 
set  apart  for  colored  passengers,  that  the 
conductor  found  her  in  this  car  and  believ- 
ed that  she  was  a  colored  person,  and,  acting 
in  good  faith  under  such  belief,  when  he 
saw  her  rise  from  her  seat  as  if  to  leave  it 
or  the  car,  told  her  to  take  her  seat,  they  must 
find  for  the  defendant,  although  they  may 
further  believe  from  the  evidence  that  the 
plaintiff  was  and  is  in  fact  a  white  person." 

"(3)  What  race  a  person  belongs  to  cannot 
always  be  determined  infallibly  from  ap- 
pearances. When  a  mistake  is  innocently 
made,  the  railroad  company  Is  not  liable  in 
damages  simply  because  a  white  person  was 
taken  for  a  negro  or  a  negro  for  a  white  per- 
son, where  the  aggrieved  party  does  not  dis- 
close her  race.  It  is  not  a  legal  injury  for 
a  white  person  to  be  taken  for  a  negro  under 
such  circumstances.  It  is  not  contemplated 
by  the  statute  of  Virginia  applicable  to  such 
cases  that  the  carrier  should  be  an  insurer 
as  to  the  race  of  its  passengers.  The  court 
accordingly  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  conductor 
made  in  this  case  an  honest  mistake  as  to 
the  race  of  the  plaintiff,  they  must  flind  for 
the  defendant' 

The  amendment  to  each  of  these  instruc- 
tions reads:  "Unless  they  further  believe 
from  the  evidence  the  plaintiff  then  and  there 
made  known  to  the  said  conductor  that  she 
was  a  white  woman." 

Two  theories  of  the  case  are  submitted 
for  consideration  by  the  evidence,  namely: 
On  behalf  of  the  plaintiff,  that  the  conductor, 
although  it  was  made  known  to  him  that  the 
plaintiff  was  a  white  woman,  required  her 
to  ride  in  the  car  set  apart  for  colored  per- 
sons ;  and,  on  behalf  of  the  defendant,  that 
the  conductor  acted  in  good  faith  under  the 
honest  belief  that  the  plaintiff  was  a  negro. 
The  purpose  of  the  defendant's  instructions 
(which  were  practically  rendered  meaningless 
by  the  amendment)  was  to  submit  its  theory 
of  the  case  to  the  Jury.  In  this,  it  was  plain- 
ly within  its  rights,  and  the  court  should 
have  given  the  Instructions  as  prayed  for 
without  amendment.  Jackson's  Case,  96  Va. 
107,  30  S.  E.  452 ;  Richmond  Traction  Co.  v. 
Martin's  Adm'r,  102  Va.  209,  45  8.  B.  886. 

As  the  Judgment  must  be  reversed  for  the 
foregoing  errors,  and  the  case  remanded  for 
a  new  trial,  the  remaining  assignment  of 
error  need  not  be  noticed. 

Reversed. 

CARDWELIi,  J.,  absent. 
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WORLET  ▼.  ADAMS  et  at 
(Supreme  Court  of  Appeals  of  Virginia.     J&n. 
12,  1911.) 

1.  Wiixs  (S  602*)  —  CoNSTRDonoN  —  Estates 
Created. 

Testator  gave  his  widow  a  designated  por- 
tion of  his  home  tract  of  land,  at  her  death  the 
real  estate  to  be  given  to  his  two  daughters,  to 
whom  he  gave  the  residue  of  his  home  tract. 
He  further  provided  that  his  estate  should  be 
kept  together  as  much  as  possible  for  five  years 
or  until  his  debts  were  paid,  and  that  his  whole 
estate  should  then  be  divided  as  directed  in  his 
will.  His  will  further  provided  that,  if  any  of 
bis  children  should  die  leaving  no  lawful  child, 
the  portion  of  the  estate  willed  to  such  child 
should  be  equally  divided  among  the  surviving 
children,  and,  if  an;  of  his  children  should  die 
leaving  children,  that  the  'children  of  the  de- 
ceased parent  should  inherit  their  parent's  por^ 
tidn.  Held,  that  the  realty  given  to  testator's 
children  was  an  estate  in  fee,  defeasible  upon 
the  death  of  the  child  leaving  do  lawful  child 
surviving,  and  that  the  defeasance  was  to  be 
determined  at  the  time  of  the  death  of  any  one 
of  testator's  children,  and  was  not  affected  by 
the  provision  of  the  will  that  the  estate  was  to 
be  divided  at  the  expiration  of  five  years  or 
when  all  of  testator's  debts  were  satisfied,  so 
that  a  deed  by  any  of  the  testator's  children 
conveyed  hia  share  of  the  property,  unless  he 
aubaequently  died  without  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1351:   Dec.  Dig.  {  602.*] 

2.  ACKNOWLEDOUKNT  (S  32*)— OEBTmCATE  OF 
ACKNOWLEDOMENT  BT  MaRRIKD  WOKAR— 
"N.   P." 

A  certificate  of  acknowledgment  of  mar- 
ried woman  of  a  deed,  began  with  "State  of 
Virginia,  County  of  Pittsylvania,  to  wit,"  which 
was  followed  by,  "I  hereby  certify  that"  certain 
women  named,  wives  of  men  named,  "person- 
ally appeared  before  me  in  my  county  afore- 
said and  being  examined  by  me  privily  and  apart 
from  their  husbands,  after  having  the  aforesaid 
writing  fully  ejEplained  to  them,  they  •  •  • 
each  for  herself  acknowledge  the  same  to  be 
her  act  and  deed  and  declared  that  she  had 
made  it  willingly  and  does  not  wish  to  retract 
it.  Given  under  my  band  this  lOtb  day  of 
March,  1877."  The  name  signed  to  the  ac- 
knowledgment was  followed  by  the  letters  "N. 
P."  Held,  that  the  certificate  was  a  sufficient 
statement  that  the  person  signing  the  certificate 
was  a  notary  public  for  the  state  of  Virginia 
and  for  the  county  of  PittsylVania,  that  he  was 
acting  in  his  official  capacity,  and  gave  offi- 
cial authentication  to  his  act  by  subscribing  bis 
name  followed  by  "N.  P." 

[Ed.  Note.— For  other  dases,  see  Acknowledg- 
ment, Dec.  Dig.  {  32.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4656.] 

EJrror  to  Circuit  Court,  Pittsylvania  County. 

Action  by  H.  W.  Adams  and  others  against 
J.  B.  Worley.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Reversed,  and  Judg- 
mmit  rendered. 

Peatross  &  Harris,  for  plaintiff  In  error. 
Geo.  T.  Risen  andvJas.  L.  Tredway,  for  de- 
fendants In  error. 

KEITH,  P.  This  is  an  action  In  ejectment 
brought  In  the  circuit  court  of  Pittsylvania 
county  by  H.  W.  Adams,  T.  T.  Adams,  J.  B. 
Adams,  N.  F.  Adams,  Nannie  W.  Floyd,  R.  H. 


Walden,  R.  T.  Walden,  Lucy  E.  Fltepatrick, 
and  R.  T.  Fltzpatrlck,  her  husband,  Mattie  V. 
Hemdon,  and  E.  A.  Herndon,  her  husband, 
and  Callle  M.  Saunders,  and  J.  V.  Saunders, 
her  husband,  against  J.  B.  Worley,  to  recover 
a  tract  of  68  acres  of  laud  which  is  described 
in  the  declaration.  The  case  was  submitted 
to  the  judge  of  tbe  court  for  decision,  with- 
out a  jury,  and  he  rendered  a  judgment  In 
favor  of  the  plaintiffs,  to  which  tbe  defend- 
ant  obtained  a  writ  of  error. 

The  case  shown  by  the  record,  is  as  fol- 
lows: Thomas  T.  Adams,  a  resld^it  of  Pitt- 
sylvania county,  died  there  In  1835,  leaving 
a  will  and  a  considerable  estate,  real  and 
personal.  He  gave  to  bis  widow  a  desig- 
nated portion  of  his  borne  tract  of  land  and 
one-third  of  bis  perishable  property  for  life, 
and  at  her  death  the  personalty  given  to  her 
for  life  was  to  be  equally  divided  among  all 
his  children,  and  tbe  real  estate  was  to  be 
given  to  bis  daughters,  Elizabeth  and  Vir- 
ginia. The  residue  of  his  personal  estate  he 
gave  to  all  of  bis  children,  to  be  equally  di- 
vided among  them.  He  gave  to  his  two 
daughters,  Elizabeth  and  Virginia,  tbe  resi- 
due of  his  home  tract,  and  directed  that  each 
of  his  sons,  Henry,  Thomas,  and  William, 
should  pay  to  each  of  his  daughters  the  sum 
of  $33.33%  per  annum  until  they  should  get 
possession  of  the  land  given  to  the  widow 
during  her  life.  He  appointed  bis  son,  H^i- 
ry,  bis  executor,  and  directed  that  his  estate 
should  be  kept  together  as  much  as  possible 
for  five  years,  or  until  his  debts  were  paid, 
and  that  his  whole  estate  should  be  then  di- 
vided as  directed  In  his  will. 

The  seventh  clause  of  the  will  is  as  fol- 
lows: "If  any  of  my  children  should  at  any 
time  die  leaving  no  lawful  child,  it  Is  my' 
desire  tkat  the  portion  of  my  estate  herein 
willed  to  such  child,  or  children,  should  be 
equally  divided  among  my  surviving  chil- 
dren; and  If  any  of  my  children  should  be 
dead  leaving  children,  it  is  my  desire  that 
the  child,  or  children,  of  the  deceased  parent 
should  inherit  the  portion  that  would  have 
been  due  the  parent  If  living." 

In  1857,  before  the  expiration  of  five  years 
and  before  the  testator's  debts  were  paid, 
his  two  daughters,  Virginia  Ii.  Adams  and 
Elizabeth,  and  her  husband,  James  R.  Jen- 
nings, whom  in  the  meantime  she  had  mar- 
ried, filed  a  bill  in  the  county  court  of  Pittsyl- 
vania county,  in  which  they  made  the  widow 
and  all  the  other  devisees  of  their  father  de- 
fendants. The  prayer  of  the  bill  was  that 
the  portion  of  the  home  tract  devised  to  the 
widow,  Matilda  C.  Adams,  be  assigned  to 
her,  and  that  the  residue  be  divided  between 
Elizabeth  and  Virginia  equally,  as  directed, 
in  the  will.  The  defendants  answered  the 
bill  and  acquiesced  in  its  prayer,  and  the 
court  appointed  commissioners  to  make  a  di- 
vision, which  was  done  and  duly  reported. 


*For  oUier  eases  see  sam«  topic  and  section  NUMBBR  in  Deo.  Die.  It  Am.  DlS'  Key  No.  Barlea  A  Rep'r  Is4«'««t 
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By  this  division  812  acreB  of  the  home  tract 
was  allotted  to  Virginia  Ia  Adams,  996  acres 
to  Elizabeth  T.  Jennings,  and  656  acres  to 
the  widow,  and  they  took  possession  of  their 
respective  allotments.  In  1865  Thomas  T. 
Adams,  one  of  the  sons,  died,  never  having 
married,  and  leaving  no'  lawful  child.  As 
the  result  of  the  War,  the  fortunes  6t  the 
executor,  Henry  W.  Adams,  had  been  much 
Impaired,  and  the  estate  of  Thomas  T. 
Adams,  the  testator,  was  in  great  confusion. 
The  ^ecutor  had  settled  no  accounts,  and 
was  In  no  condition  to  do  so.  The  widow 
and  children  of  the  testator,  except  his  son 
Thomas,  were  all  living,  and  on  the  10th  of 
March,  1877,  they  agreed  upon  a  full  and 
final  settlement  between  themselves  and  with 
the  executor  of  all  the  matters  concerning 
the  estate,  and  entered  into  and  made  a  deed 
by  which  it  was  mutually  agreed  that  they 
would  pay  to  the  widow,  Matilda  C.  Adams, 
$100  per  annum  as  long  as  she  should  live, 
in  consideration  of  which  she  transferred  to 
Henry  W.  Adams,  WUllam  V.  Adams,  and 
R.  II.  Walden  and  Elizabeth,  his  wife,  all 
her  interest  in  the.  land  allotted  to  her  for 
dower.  Virginia  L.  Adams  had  in  the  mean- 
time married  Samuel  E.  Saunders,  and  she 
and  her  husband  transferred  to  H.  W. 
Adams,  W.  V.  Adams,  R.  H.  Walden,  and 
Elizabeth,  his  wife,  all  their  interest  in  the 
dower  land,  and  withdrew  or  forebore  to 
bring  a  suit  then  pending  or  contemplated 
Against  the  executor,  H.  W.  Adams,  for  a 
^ttlement  of  his  father's  estate,  released 
Henry  W.  Adams  and  W.  V.  Adams  from 
any  further  payment  of  the  annuity  of 
$33.33%  wMch  they  had  been  required  to  pay 
by  the  will  of  their  father,  and  transferred 
and  assigned  to  Henry  W.  Adams,  William 
V.  Adams,  and  Richard  H.  Walden,  and  Eliza- 
beth, his  wife,  all  right,  title,  interest,  and 
claim  which  the  said  Saunders  and  wife 
thea  had  or  might  thereafter  have  in  and  to 
the  lands  then  held  by  them  or  either  of 
them,  or  which  they  or  either  of  them  might 
thereafter  acquire  on  account  of  any  provi^ 
sion  in  the  will  of  Thomas  T.  Adams.  The 
same  provision,  or  provisions  to  the  same  ef- 
fect, and  transfers  were  made  by,  to,  and  be- 
tween the  other  children  and  devisees  of 
Thomas  T.  Adams,  deceased,  each  releasing 
to  the  other  all  claim,  right,  title,  and  inter- 
est that  fhey  then  had,  or  liiat  might  there- 
after come  to  them  by  any 'provision  In  the 
will  of  Thomas  T.  Adams. 

The  certificates  of  acknowledgment  by  the 
parties  to  this  deed,  except  that  of  the  wid- 
ow, were  made  by  J.  R.  Whitehead,  who  was 
a  notary  public  In  and  for  the  state  of  Vir- 
ginia and  county  of  Pittsylvania,  but  the 
name  and  ofQcial  character  of  the  notary  are 
not  stated  in  the  body  of  the  certificates. 
In  all  other  respects,  however,  they  are  -in 
the  statutory  forib,  and  are  signed  by  J.  R. 
Whitehead,  with  the  letters  "}s.  P."  appended 
to  his  name,  and  the  deed  was  recorded  by 
the  derk  upon  said  certificates. 


After  making  this  deed,  on  the  lOtb  of 
June,  1902,  Samuel  E.  Saundera,  the  hus- 
band of  Virginia,  having  died  before  that 
time,  she  and  R.  T.  Walden,  one  of  the  chil- 
dren of  Elizabeth  Walden,  in  consideration 
of  the  sum  of  $204  to  them  in  hand  paid,  sold 
and  conveyed  the  land  which  Is  now  in  dis- 
pute to  J.  B.  Worley.  After  the  execution  of 
this  deed,  and  before  the  Institution  of  the 
ejectment  suit,  the  children  of  the  testator 
who  were  surviving  when  what  we  shall  des- 
ignate as  the  partition  deed  was  made,  and 
united  in  it,  died  in  the  following  order: 
Henry  W.  Adams,  In  1896;  Virginia  L.  Ad- 
ams, in  March,  1906;  Elizabeth  Walden,  in 
June,  1906 ;  and  W.  V.  Adams,  in  December, 
1906.  Henry  W.  !&.dams  left  surviving  him 
at  the  time  of  his  death  several  children, 
who  are  among  the  plaintiffs  in  this  suit 
Elizabeth  Walden  left  surviving  her  children, 
who  are  also  named  as  parties  to  this  suit. 
Virginia  Saunders  and  W.  V.  Adams  left  no 
children  surviving  them ;  and  R.  H.  Walden. 
one  of  the  children  of  Elizabeth,  died  after 
the  suit  was  brought  R.  T.  Walden,  who 
was  also  named  as  a  plaintiff,  united  with 
Virginia  Saunders  in  the  deed  to  J.  B.  Wor- 
ley. All  the  children  of  the  original  testator, 
Thomas  T.  Adams,  were  dead  at  the  time 
this  suit  was  brought,  and  a  part  of  the 
plaintiffs  are  the  children  of  H.  W. 'Adams, 
and  others  children  of  Elizabeth  Adams. 

The  Judgment  of  the  court  was  that  the 
plaintiffs  should  recover  nine  undivided 
tenths  of  the  68  acres  of  land  for  which  suit 
was  brought,  but  excluded  from-  the  recovery 
R.  T.  Walden,  whose  rights  had  passed  under 
the  deed  to  Worley.  Concerning  the  will  of 
Thomas  T.  Adams,  the  circuit  court  was  of 
opinion  that  his  children  took  a  fee  simple  in 
the  real  estate  devised  to  them,  defeasible 
in  the  case  of  each  child  by  his  or  her  death 
at  any  time  leaving  no  lawful  child  surviv- 
ing; and  that  at  the  death  of  any  child  of 
testator  leaving  no  lawful  child  surviving 
the  share  devised 'to  such  child  should  go  to 
the  children  then  surviving  and  to  the  chil- 
dren of  such  of  the  children  then  dead  as 
had  died  leaving  lawful  children  surviving. 

The  court  was  of  opinion  that  the  deed  be- 
tween the  parties  interested,  made  on  the 
10th  of  March,  1877,  for  the  final  settlement 
and  adjustment  between  them  of  all  of  the 
matters  of  the  estate,  was  invalid  and  void 
as  to  the  married  women  because  of  the  in- 
formality and  insufficiency  of  the  notarial 
certificate  of  acknowledgment 

As  to  all  these  contentions  and  rulings  of 
the  court  upon  them,  J.  B.  Worley's  petition 
alleges  that  there  was  error,  and  that  the 
court  erred  in  its  Judgment  that  the  plain- 
tiffs were  entitled  to   recover. 

We  are  of  opinion  that  the  court  correctly 
held  that,  under  the  will  of  Thomas  T.  Ad- 
ams, the  realty  given  by  him  to  his  children 
was  an  estate  in  fee  defeasible  upon  the 
death  at  any  time  of  the  child  leaving  no 
lawful  child  surviving,  and  that  the  defeas- 
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ance  is  to  be  determined  at  the  time  of  the 
death  of  any  one  of  testator's  children  leav- 
ing no  children  surrlTlng,  and  is  not  affected 
by  the  provision  of  the  will  that  his  estate 
was  to  be  divided  at  the  expiration  of  five 
years  after  the  testator's  death,  or  when  all 
of  his  debts  were  satisfied,  whichever  might 
first  happen. 

We  are  of  opinion  that  the  court  erred 
with  respect  to  the  certificate  of  acknowledg- 
ment to  the  deed  of  the  10th  of  March,  1877, 
which  Is  in  the  words  and  figures  following, 
to  wit: 

"State  of  Virginia,  County  of  Pittsylvania, 
to  wit: 

"I  hereby  certify  that  Annie, P.  Adams,  the 
wife  of  H.  W.  Adams,  V.  Ii.  Saunders,  the 
wife  of  Samuel  B.  Saunders;  and  B.  T.  Wal- 
den,  the  wife  of  E.  H.  Walden,  whose  genu- 
ine signatures  appear  to  the  writing  hereto 
annexed,  bearing  date  on  the  10th  day  of 
March,  1877,  personally  appeared  before  me 
In  my  county  atoresaid,  and  being  examined 
by  me  privily  and  apart  from  their  said 
husbands,  after  having  the  aforesaid  writing 
folly  explained  to  them,  they,  the  said  Annie 
P.  Adams,  V.  L.  Saunders  and  E.  T.  Walden, 
each  for  herself  acknowledged  the  same  to 
be  her  act  and  deed  and  declared  that  she 
had  made'  it  wUIlngly  and  does  not  wish  to 
retract  it 

"Given  under  my  band  this  the  10th  day 
of  March,  1877." 

The  only  difficulty  about  this  acknowledg- 
ment, which  is  in  all  other  respects  full,  com- 
plete, and  accurate  to  a  somewhat  unusual 
degree,  is  that  in  the  body  of  the  Instrument 
the  official  character  of  J.  R.  Whitehead,  the 
notary.  Is  not  specifically  stated;  but  no 
one  can  read  that  certificate  without  being 
Informed  that  Whlt^ead  was  a  notary  pub- 
lic for  the  state  of  Virginia  and  for  the 
county  of  Pittsylvania,  that  he  was  acting 
In  his  official  capacity,  and  gave  official  au- 
thentication to  his  act  by  subscribing  him- 
self "J.  R.  Whitehead,  N.  P." 

In  Summer  v.  Mitchell,  29  Fla.  179, 10  South. 
662,  14  Ia  B.  A.  815,  30  Am.  St  Rep.  106,  the 
Supreme  Court  of  Florida  held  that  "a  certifi- 
cate of  acknowledgment,  of  Itself,  or  aided  by 
the  Instrument  acknowledged,  must  show  the 
title  and  character  of  the  officer  taking  the 
acknowledgment  but  this  may  be  shown  by 
the  initials  of  the  office  as  well  as  if  his  title 
were  fully  written  out"  And  this  ruling  is 
In  accordance  with  common  sense  and  com- 
mon experience.  When  we  see  "J.  P."  or 
"N.  P."  affixed  to  a  certificate,  we  at  once 
know  that  it  stands  for  and  is  the  equiva- 
lent of  "Justice  of  the  Peace,"  or  "Notary 
Public,"  and,  when  we  read  in  a  paper  so 
signed.  In  Its  caption,  that  it  was  in  the 
State  of  Virginia  and  County  of  Pittsylvania, 
and  In  the  body  of  the  writing  an  authenti- 
cation of  the  various  acts  done,  which  con- 
tains a  full  and  complete  record  of  all  that 
the  law  requires  In  an  acknowledgment  to  a 


deed,  all  of  which  Is  attested  under  the  band 
of  "J.  R.  Whitehead,  N.  P.,"  or  notary  pub- 
lic, no  reasonable  doubt  can  exist  as  to 
the  sufficiency  of  the  acknowledgment 

The  case  of  Sullivan  v.  Gum,  106  Va.'245, 
55  S.  E.  635,  while  the  certificate  was  by  no 
means  Identical  with  that  in  this  case,  is 
instructive  as  to  the  spirit  in  which  the 
courts  interpret  such  certificates.  It  will  be 
presumed  that  the  acknowledgment  was  tak- 
en in  officer's  county,  although  it  is  not  so 
stated,  for  It  would  be  an  Illegal  act  for 
the  officer  to  perform  beyond  the  limits  of 
bis  county.  Bensimer  v.  Fell,  35  W.  Va.  15, 
12  S.  E.  1078,  29  Am.  St.  Rep.  774.  Although 
a  certificate  to  an  Instrument  states  the  title 
of  an  officer  not  authorized  to  take  an  ac- 
knowledgment if  the  signature  thereto,  to- 
gether with  its  suffix,  alone  shows  an  officer 
having  such  authority,  the  signature  and  its 
suffix  will  control.  Summer  v.  Mitchell, 
supra;  Rowley  v.  Berrlan,  12  111.  198. 

In  Buss  V.  Wlngate,  30  Miss.  440,  the  cer- 
tificate of  acknowledgment  to  a  mortgage  of 
the  separate  estate  of  a  wife  was  in  the  fol- 
lowing terms:  "The  State  of  Mississippi, 
Hancock  county.  At  Pearlington,  in  said 
county,  on  the  14th  day  of  March,  A.  D.  1894, 
then  personally  appeared  the  above  named 
Edwin  F.  Buss,  and  Cornelia  Buss,  his  wife, 
and  severally  acknowledged  the  foregoing  lu- 
Btrument  to  be  their  act  and  deed ;  that  they 
signed,  sealed,  and  delivered  the  same  to 
David  R.  Wlngate,  the  day  and  year  there- 
in mentioned.  And  the  said  Oomella,  wife 
of  the  said  Edwin  F.,  as  aforesaid,  who,  on  a 
private  examination  by  me  made,  separate 
and  apart  from  her  husband,  acknowledged 
that  she  did  so  voluntarily,  without  any  fear, 
threat,  or  compulsion  of  her  said  husband; 
before  me.  Given  under  my  hand  and  seal, 
this,  the  day  and  year  above  mentioned. 
Lewis  T.  Folsom,  J.  P.  H.  0.  [Seal.]"  The 
opinion  of  the  court  is.  In  part  as  follows: 
"The  statute  merely  requires  that  the  ac- 
knowledgment must  be  made  before  any  one 
of  the  officers  mentioned  in  it,  and  that  'a  cer- 
tificate thereof  must  be  written  on  or  under 
the  deed  or  conveyance,  and  signed  by  the 
officer  before  whom  It  was  made.'  It  is  not 
provided  that  the  certificate  shall  contain 
a  description  of  the  office  of  the  person  tak- 
ing the  acknowledgment  nor  is  any  mode  of 
showing  his  official  character  prescribed.  It 
may  therefore  be  shown  either  In  the  body  of 
the  certificate,  or  by  additions  and  descrip- 
tions attached  to  his  signature.  If  it  appear 
by  the  latter  mode,  it  is  sufficient  if  it  be 
done  in  such  manner  as  to  render  the  de- 
scription of  the  officer  plain  and  easily  in- 
telligible. And  abbreviations  may  be  used, 
if  in  general  understanding  their  import  b« 
known  and  fixed.  The  abbreviations  here 
used  are  in  very  general  use,  and  It  may  be 
safely  said  that  there  are  feW  persons  ca- 
pable of  reading  and  writing  who  did  nor. 
understand  the  letters,  'J.  PV  to  aigulfy  )rA- 
tice  of  the  peace." 
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That  deed  having  been  snfflclently  acknowl- 
edged, there  can  be  no  doubt  as  to  Its  effect, 
taken  in  connection  with  the  will  of  the  tes- 
tator, T.  T.  Adams,  Sr.,  and  the  iH'oceedings 
in  {he  chancery  salt  before  referred  to. 
Henry  W.  Adams  died  in  1896,  leaving  chil- 
dren living  at  the  time  of  his  death.  The 
title  to  the  real  estate  he  took  under  the 
will  became  therefore,  at  his  death,  a  fee 
simple  absolnte,  and  descended  to  his  heirs; 
and  so  with  his  share  of  the  land  devised  to 
his  brother,  T.  T.  Adams,  who  died  dnrlng 
Henry's  lifetime.  Bis  sister,  Mrs.  Saunders, 
died  leaving  no  children  surviving  her,  and, 
Henry  being  dead,  his  children  took  his 
share  of  the  real  estate  devised  to  Mrs. 
Saunders.  Mrs.  Walden  died  in  1906,  after 
the  death  of  Mrs.  Saunders,  leaving  children ; 
so  that  her  estate  became  Indefeasible,  and, 
as  she  was  a  party  to  the  deed  of  1877,  she 
and  her  heirs  at  law  are  bound  by  it,  and, 
as  the  property  sued  for  was  a  part  of  the 
estate  allotted  to  Mrs.  Saunders,  such  of  the 
plaintiffs  as  are  the  children  of  Mrs.  Walden 
were  not  entitled  to  recover. 

The  case  must  therefore  be  reversed,  and, 
as  It  was  submitted  to  the  Judge,  this  court 
will  enter  such  Judgment  as  the  circuit  court 
should  have  rendered. 

Reversed. 

CARDWBLIit  J.,  absent 

(111  Va.  76lt) 

OITT  OF  RICHMOND  v.  MODEL  STEAM 

luAVKDKY. 

(Supreme  Court  of  Appeals  of  Vir^nia.    Jan. 

12,  1911.) 

1.  Constitutional  Law  (|  240*)  —  Equal 
Pbotection— Police  Reqdlations— Valid- 
ity. 

An  ordinance  prescribing  a  penalty  for 
uring  a  furnace  for  melting  metals  or  glass,  or 
for  using  a  stationary  steam  engine,  in  which 
fuel  other  than  anthracite  coal  is  used,  with- 
out a  permit  from  the  city  council,  fixine  the 
location,  height  of  staclu,  etc.,  is  invalid,  as 
violating  Const.  U.  S.  Amend.  14,  in  that  it 
vests  in  the  city  council  arbitrary  power  and 
unreasonable  power;  no  conditions  upon  which 
the  permit  may  he  granted  or  rules  securing 
impartial  exercise  of  the  power  being  prescribed. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  t  240.*] 

2.  Municipal  Corporations  ({  63*)— Deter- 
mination OF  Question. 

A  municipal  ordinance  which  permits  exer- 
cise of  arbitrary  and  unreasonable  power  will 
be  held  invalid,  without  awaiting  actual  exer- 
cise of  such  power. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1378 ;  Dec.  Dig.  i  63.*] 

Error  to  Hustings  Court  of  Richmond. 

The  Model  Steam  Laundry  was  tried  for 
violating  an  ordinance  of  the  city  of  Rich- 
mond, and  the  city  brings  error  from  a  Judg- 
ment declaring  the  ordinance  void.   Affirmed. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
for  plaintiff  In  error.  R.  E.  Peyton,  Jr.,  and 
Sands  &  Swartwout,  for  defendant  in  error. 


WHITTLE,  J.  The  defendant  In  error 
was  fined  by  the  police  Justice  of  the  city  of 
Richmond  for  violation  of  the  following  or* 
dinance: 

"No  furnace  for  melting  Iron  or  other  met- 
als, or  making  glass,  and  no  stationary 
steam  engine,  designed  for  use  In  any  mill 
for  planing  or  sawing  boards,  or  turning 
wood,  or  for  any  other  purpose,  or  in  which 
other  fuel  than  anthracite  coal  is  used  to 
create  steam,  shall  be  erected,  or  put  up  to 
be  used  in  this  city,  nnless  a  permit  therefor 
shall  have  been  first  granted  by  the  city 
council,  prescribing  the  place  where  the 
building  in  which  such  steam  ^iglne  or  fur- 
nace is  to  be  used,  is  located,  or  where  the 
same  shall  be  erected;  the  materials  and 
construction  thereof,  with  such  regulations 
as  to  height  of  stacks  or  chimneys,  as  to  pre- 
vent the  use  of  the  same  from  being  offensive 
to  the  occupants  of  adjacent  prc^erty;  and 
such  protection  against  fire  as  they  may 
deem  necessary  for  the  safety  of  the  neigh- 
borhood. Every  person  erecting,  setting  up, 
or  using  any  such  furnace  or  steam  engine 
without  the  said  permit,  or  in  violation  of 
any  of  the  conditions,  provisions,  restrictions 
or  regulations  thereof,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of before  the  police  Justice,  shall  be  fined 
not  less  than  five  nor  more  than  twenty  dol- 
lars, and  each  day's' continuance  of  such  mis- 
demeanor shall  be  a  separate  offense." 

On  appeal  to  the  hustings  court,  the  ordi- 
nance was  held  to  be  in  contravention  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  in  that  it  vests  in  the 
dty  council  arbitrary  and  unreasonable 
power. 

Careful  consideration  of  the  condemned  or- 
dinance shows,  that  it  prescribes  no  fixed 
rules  for  the  conduct  of  the  businesses  with 
which  it  undertakes  to  deal,  applicable  alike 
to  all  citizens  who  may  bring  themselves 
within  its  terms;  but  every  person  desiring 
to  engage  in  such  occupations  must  first  ob- 
tain a  permit  from  the  city  council,  whose 
powers  are  undefined  and  absolute;  and  in 
default  thereof  shall  be  deemed  guilty  of  a 
misdemeanor.  The  ordinance  prescribes  no 
conditions  upon  which  the  permit  may  I>e 
granted,  and  furnishes  no  rules  by  which  an 
Impartial  exercise  of  the  power  vested  In  the 
council  may  be  secured.  The  discretion  of 
that  body  is  in  no  way  regulated  or  control- 
led, and  is  purely  arbitrary. 

It  Is  no  answer  to  these  objections  to  say 
"that  It  is  time  enough  to  complain  of  the 
ordinance  when  the  power  of  the  city  coun- 
cil shall  have  been  arbitrarily  exercised." 
The  test  of  the  validity  of  a  law  Is  not  what 
has  been  done,  but  what  may  be  done  under 
its  provisions.  As  far  as  our  Investigation 
of  the  authorities  has  gone,  they  are  practi- 
cally unanimous  in  declaring  invalid  ordi- 
nances of  this  character  as  obnoxious  to  the 
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equality  and  nniformity  clause  of  the  Con- 
stitution. 

The  case  of  Ylck  \To  v.  Hopkins;  118  U.  S. 
356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220,  Is  a  con- 
trolling authority  on  the  subject.  For  viola- 
tion of  ordinances  of  the  city  of  San  Fran- 
cisco, in  essentials  similar  to  the  ordinance 
under  consideration,  Ylck  Wo,  a  Chinese 
laundryman,  was  convicted  and  fined.  By 
habeas  corpus  proceeding,  the  case  was  car- 
ried to  the  S'upreme  Court  of  the  United 
States,  where  the  ordinances  were  declared 
unconstitutional.  Mr.  Justice  Matthews,  in 
delivering  the  unanimous  opinion  of  the 
court,  on  page  366,  observes:  "They  seen  to 
confer,  and  actually  do  confer,  not  a  discre- 
tion to  be  exercised  upon  a  consideration  of 
the  circumstances  of  each  case,  but  a  naked 
and  arbitrary  power  to  give  or  withhold  con- 
sent, not  only  as  to  places,  but  as  to  persons. 
So  that,  if  an  applicant  for  such  consent,  be- 
ing In  every  way  a  competent  and  qualified 
person,  and  having  complied  with  every  rea- 
sonable condition  demanded  by  any  public 
Interest,  should,  failing  to  obtain  the  requi- 
site consent  of  the  supervisors  to  the  prose- 
cution of  bis  business,  apply  for  redress  by 
the  Judicial  process  of  mandamus,  to  require 
'  the  supervisors  to  consider  and  act  upon  his 
case,  it  would  be  a  sufilclent  answer  for 
them  to  say  that  the  law  had  conferred  up- 
on them  authority  to  withhold  their  assent, 
without  reason  and  without  responsibility. 
The  power  given  to  them  is  not  confined  to 
their  discretion  in  the  legal  sense  of  that 
term,  but  is  granted  to  their  mere  will.  It  is 
purely  arbitrary,  and  acknowledges  neither 
guidance  nor  restraint." 

The  binding  authority  of  that  case  is  not 
affected  by  the  suggestion  Uiat  the  San  Fran- 
cisco ordinances  were  aimed  at  Chinese 
laandrymen  only.  That,  It  Is  true,  was  one 
of  the  manifestations  of  the  pernicious  char- 
acter of  the  legislation  in  the  particular  case; 
but  the  language  of  the  ordinance  there,  as 
In  this  case,  is  general;  and  the  decision  of 
the  court  was  not  rested  wholly  on  consid- 
erations of  race  discrimination. 

Without  undertaking  to  review  the  au- 
thorities, we  deem  it  sufficient  to  say  that 
the  question  involved  has  been  decided  by 
the  courts  of  last  resort  in  many  of  the 
states,  and  the  views  expressed  by  the  Su- 
preme Court  of  the  United  States  in  the  Tick 
Wo  Case  have  been  steadfastly  adhered  to. 
See  28  Cyc.  767,  768;  City  Council  of  Mont- 
gomery V.  West,  40  South.  215,1  9  Ll  R. 
A.  (N.  S.)  654;  Walsh  v.  City  of  Denver,  11 
Colo.  App.  523,  53  Pac.  458;  City  of  Rich- 
mond V.  Dudley,  129  Ind.  112,  28  N.  E.  312, 13 
L.  R.  A.  527,  28  Am.  St.  Rep.  180;  State  v. 
Dubarry,  44  La.  Ann.  1117,  11  South.  718; 
Cicero  Lumber  Co.  v.  Town  of  Cicero,  17b 


<  Reported  In  tnll  in  the  Southern  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
in  14S  Ala.  680. 


HI.  27,  51  N.  E.  758,  42  L.  R.  A.  696,  68  Am. 
St.  Rep.  155;  Boyd  v.  Board  of  Councilmen 
of  Frankfort,  117  Ky.  199,  77  S.  W.  669,  111 
Am.  St.  Rep.  240;  Newton  v.  Belger,  143 
Mass.  598,  10  N.  a  464;  State'  v.  Tenant, 
110  N.  C.  609,  14  S.  R  387,  15  L.  R,  A.  423, 
28  Am.  St.  Rep.  715;  Goodale  r.  Sowell,  62 
S.  C.  525,  40  S.  E.  970;  Sioux  Falls  v.  Klrby, 
6  8.  D.  62,  60' N.  W,  156,  25  L.  R.  A.  621; 
Newbem  v.  McCann,  105  Tenn.  165,  58  S.  W. 
114,  50  L.  R,  A.  476. 

On  the  contrary,  an  examination  of  the  de- 
cisions relied  on  by  the  city  shows  that  they 
arose  under  ordinances  affecting  the  police 
power  of  municipalities  with  respect  to  the 
use  of  parks  and  streets,  the  sale  of  spirituous 
liquors  and  tobacco,  and  the  like,  which  are 
readily  distinguishable  from  the  case  In  Judg- 
ment. 

XTpon  the  whole  case,  we  are  of  opinion 
that  the  Jindgnent  of  the-  hustings  court.  Is 
plainly  right  and  must  be  affirmed. 

Affirmed. 

GARDWELL,  3.,  absent 

(ill  va.  WJ) 
HARBJS  V.  SHIELD'S  BX'R  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Jaia. 
12,  1911.) 

1.  Appeai,  and  Erbor  (8  174*)— Pabths— Ob- 
jections IN  Tbiai,  OonsT. 

Although  a  legatee  or  creditor  of  decedent's 
estate  cannot  maintain  a  suit  against  the  per- 
sonal representative  of  the  decedent  and  an- 
other who  is  a  debtor  of  the  estate,  except  un- 
der special  circumstances,  where  such  a  suit  is 
brought  and  there  is  no  demurrer  filed  in  the 
trial  court  and  no  question  raised  there  as  to 
plaintiff's  right  to  maintain  the  suit,  and  all 
persons  in  interest  are  before  the  trial  court, 
and  the  cause  is  heard  and  determined  on  the 
pleadings  and  exhibit  filed  therein  without  ob- 
jection, the  right  of  plaintiff  to  maintain  the 
suit  cannot  be  questioned  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1122;    Dec.  Dig.  §  174.*] 

2.  Vendob  and  Porchaseb  (§  233*)  —  Ven- 
dor's Lien— Reservation. 

Code  1904,  $  2474,  provides  that  where  a 
conveyance  of  real  estate  is  made  and  any  part 
of  the  purchase  price  remains  unpaid  at  the 
time  of  the  conveyance,  the  vendor  shall  not 
have  a  lien  for  such  unpaid  purchase  money, 
unless  such  lien  is  expressly  reserved  on  the 
face  of  the  deed.  A  deed  provided  "that  in 
consideration  of  the  sum  of  five  hundred  dol- 
lars secured  to  be  paid  and  of  five  dollars 
cash  paid"   to  the  grantor  by  the  grantee,   the 

frantor  sold  to  the  grantee  certain  real  estate 
escribed.    Held,  that  no  lien  was  reserved  for 
the  unpaid  purchase  money. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S§  637-640;  Dec.  Dig. 
{   253.*] 

3.  Limitation  ot  Actions  (S  21*)— Purchase 
Price  of  Land — "Simple  Contract  Debt." 

The  consideration  stated  in  a  deed,  no 
vendor's  Hen  being  reserved.  Is  a  "simple  con- 
tract debt"  within  the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  {  21.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6517-6518.] 
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4.  EviDENCK   (I  413*)— Paboi.  Evidence   to 

Vabt  Deed. 

In  an  action  by  testator's  daasbter  to  sab- 
ject  land  transferred  by  the  testator  to  the  pay- 
ment of  her  legacy,  which  was  the  unpaid  puiv 
chase  price  of  the  land,  the  statements  in  the 
will  of  the  grantor  in  reference  to  the  debt  and 
the  time  it  became  due  are  not  admissible  to  add 
to  or  vary  the  language  of  the  deed,  and  can- 
not be  considered  in  passing  uppn  the  question 
of  limitations. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Dec.  Dig.  i  413.»] 

Appeal  from  Circuit  Court,  York  County. 

Action  by  Mary  S.  Harris  agalnat  Shield's 
eizecutor  and  others.  The  bill  was  dismissed, 
and  plaintiff  appeals.    Affirmed. 

J.  N.  Stubbs,  Sidney  Smith,  and  T.  S. 
Harris,  for  appellant.  F.  S.  Collier  and  J. 
W.  Friend,  for  appellees. 

BUCHANAN,  J. .  Bolivar  Shield  departed 
this  life  In  the  year  1904,  leaving  a  will  by 
which  be  gave  to  his  daughter,  the  appellant, 
and  her  brother,  Samuel  H.  Shield,  a  debt 
of  $500,  which  the  testator  claimed  was  due 
him  from  bis  son,  Copeland  S.  Shield,  as  tbe 
purchase  price  of  a  tract  of  land  which  tbe 
former  bad  conveyed  to  tbe  latter  In  tbe 
year  1894.  This  suit  was  instituted  by  the 
appellant  to  subject  tbe  land  to  the  payment 
of  her  legacy,  which  she  claimed  was  a  Hen 
upon  tbe  land.  She  made  all  the  other  par- 
ties In'  interest  parties  defendant  to  tbe  suit. 
The  vendee  of  the  land  and  his  brother,  the 
other  legatee,  answered  the  bill.  It  was  al- 
leged in  the  answer  that  tbe  purchase  price 
of  the  land  had  been  fully  paid  in  the  man- 
ner set  out  therein,  and  that  the  claim  was 
barred  by  the  statute  of  limitations.  No  de- 
fense was  made  by  the  other  parties.  Up- 
on a  bearing  of  the  cause  tbe  court  sustained 
tbe  plea  of  the  statute  of  limitations  and 
dismissed  the  bill.  From  that  decree  this 
appeal  was  allowed. 

Tbe  appellees  who  answered  in  tbe  trial 
court  moved  this  court  to  dismiss  tbe  ap- 
peal as  improvldently  awarded,  upon  two 
grounds:  First,  because  tbe  amount  In  con- 
troversy was  less  than  $300;  and,  second, 
that  the  appellant  as  legatee  could  not  main- 
tain this  suit. 

Upon  tbe  bearing  tbe  first  ground  upon 
which  tbe  motion  to  dismiss  was  based  was 
abandoned;  It  being  admitted  that  the 
amount  involved  was  more  than  $300.  As 
to  tbe  second  objection,  it  is  true,  as  con- 
tended, that  a  legatee  or  creditor  of  a  dece- 
dent's estate  cannot  maintain  a  suit  against 
tbe  personal  representative  of  the  decedent 
and  another  who  is  a  debtor  to  tbe  estate, 
except  under  special  circumstances.  Beaty 
V.  Downing,  96  Va.  451,  31  S.  E.  612;  Con- 
rad's Adm'r  v.  Fuller,  98  Va.  16,  34  S.  E. 
883 ;  Reager's  Adm'r  v.  Chappelear,  104  Va. 
14,  51  S.  E.  170.  In  this  case  there  was  no 
demurrer  and  no  question  raised  In  the  trial 
court  as  to  the  appellant's  right  to  main- 


tain her  suit.  All  parties  In  Interest  being 
before  the  trial  court,  and  the  cause  having 
been  heard'  and  determined  upon  the  plead- 
ings and  exhibits  filed  therewith,  without 
objection  upon  the  part  of  any  one,  we  do 
not  think  that  the  appellant'^  right  to  main- 
tain her  suit  can  be  questioned  here  for  the 
first  time.  In  a  suit  of  this  character,  where 
all  the  parties  In  interest  are  before  the 
court  and  the  rights  of  all  can  be  fully  pro- 
tected, 80  that  tbe  objection  to  the  complain- 
ant's right  to  bring  tbe  suit  is  formal  rath- 
er than  real,  and  the  objection  is  not  made 
In  the  trial  court,  it  ought  to  be  treated  as 
waived. 

The  action  of  tbe  court  in  holding  that  the 
debt  alleged  to  be  due  from  the  vendee  of  the 
land  was  not  a  lien  thereon,  and  was  barred 
by  the  statute  of  limitations,  is  assigned  as 
error. 

By  section  2474  of  tbe  Code,  it  Is  provided 
that  where  a  conveyance  of  real  estate  is 
made  and  tbe  purchase  money  or  any  part 
thereof  remains  unpaid  at  tbe  time  of  the 
conveyance,  the  vendor  shall  not  thereby 
have  a  Hen  for  such  unpaid  purchase  money, 
unless  such  Hen  Is  expressly  reserved  on 
the  face  of  the  deed.  The  language  relied 
on  In  this  case  to  show  that  a  lien  was  re- 
served upon  the  land  Is  wholly  insufficient 
for  that  purpose. 

The  deed  Is  as  follows: 

"This  deed  made  this  the  20th  day  of 
April,  A.  D.  1894,  between  BoUvar  Shield  of 
York  county,  of  tbe  first  part,  and  C.  S. 
Shield,  of  the  second  part,  witnesseth:  That 
in  consideration  of  tbe  sum  of  five  hundred 
dollars  secured  to  be  paid  and  of  five  dol- 
lars cash  paid  to  the  said  Bolivar  Shield  by 
the  said  C.  S.  Shidd.  He  tbe  said  Bolivar 
Shield  doth  by  these  presents,  give,  grant, 
bargain  and  sell  unto  him  tbe  said  C.  S. 
Shield,  the  following  real  estate,  to-wit: 

"All  that  tract,  piece  or  parcel  of  land  on 
which  tbe  said  B.  Shield  resides,  and  has 
lived  for  twenty  years,  containing  seventy- 
five  acres,  more  or  less,  (but  it  Is  sold  by  the 
ancient  boundaries  and  not  by  the  acre> 
which  land  was  purchased  of  S.  Smith,  Comr. 
by  B.  Shield  in  1872,  and  the  said  B.  Shield 
hereby  covenants  that  he  will  warrant  gener- 
ally tbe  property  hereby  conveyed,  and  him 
and  this  heirs  assigns  forever. 

"Witness  the  following  signatures  and 
seals,  the  day  and  year  aforesaid. 

"Signed,  sealed  and  delivered  in  presence  of 
Bolivar  Shield." 

The  language  which  It  Is  claimed  shovvs 
that  a  lien  was  expressly  reserved  Is,  "the 
sum  of  five  hundred  dollars  secured  to  be 
paid."  How  it  was  secured  Is  not  stated. 
Clearly  that  language  does  not  constitute  an 
express  reservation  of  a  Hen  on  the  land  ob 
the  face  of  the  deed  to  secure  its  payment 
Not  being  a  lien  upon  the  land,  and  the 
vendee's  obligation  to  pay  the  purchase  price 
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not  being  evidenced  In  any  other  manner 
than  by  his  acceptance  of  the  deed,  It  was  a 
simple  contract  debt  for  which  assumpsit 
would  He,  and  was  barred  by  the  statute  of 
limitations.  Taylor  v.  Forbes'  Adm'r,  etc., 
101  Va.  658,  44  S.  B.  888;  Barnes,  etc.,  v. 
Crockett's  Adm'r,  111  Va.  — ,  68  S.  E.  983. 

The  debt  became  due  and  payable  in  April, 
1894.  The  grantor  died  in  July,  1904,  10 
years  afterwards.  The  statements  in  the 
will  of  the  grantor  in  reference  to  the  debt 
and  the  time  It  became  due  are  not  admissi- 
ble to  add  to  or  to  vary  the  language  of  the 
deed,  and  cannot  be  considered  in  passing 
upon  the  question  of  the  statute  of  limita- 
tions. 

Some  other  questions  were  discussed,  but 
as  their  decision  could  not  affect  the  result 
In  this  case,  it  is  unnecessary  to  consider 
them. 

The  decree  appealed  from  must  be  af- 
firmed. 

Affirmed. 

CARDWELL  and  WHITTLE,  JJ.,  absent 


on  Va.  663) 

HOLDSWORTH  v.  O.  W.  CROWDER  & 

BRO. 

(Supreme  Court' of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

Afpeai.  and  Ebeob  (t  34*)— Decisions  Re- 
view abi,e — Nature  or  Controvebst. 

An  action  for  the  value  of  food  products, 
improperly  condemned  by  the  chief  food  in- 
spector of  a  city  acting  under  an  ordinance,  in- 
volves only  a  pecuniary  matter,  where  the 
trial  court  charges  that  the  ordinance  relied  on 
is  valid,  and  where  no  exception  Is  taken  there- 
to; and  where  the  damages  rceovered  against 
the  inspector  are  less  than  $300  the  Supreme 
Court  of  Appeals  has  no  jurisdiction,  on  writ 
of  error,  to  review  the  judgment. 

[EJd.  jlote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  111 ;    Dec.  Dig.  {  34.*] 

Error  to  Law  and  Equity  Court  of  City 
of   Richmond. 

Action  by  C.  W.  Crowder  &  Bro.  against 
William  T.  Holds  worth.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.    Dismissed. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
for  plaintiff  in  error.  J.  Kent  Rawley,  for 
defendants  in  error. 

HARRISON,  J.  This  suit  was  brought 
in  the  court  of  the  civil  justice  for  the  city 
of  Richmond  by  the  defendants  in  error,  to 
recover  of  the  plalntifC  in  error  the  value  of 
three  barrels  of  chickens  and  one  barrel  of 
turkeys,  alleged  to  have  been  Improperly  in- 
spected and  condemned  by  the  plaintiff  In 
error  In  his  capacity  of  chief  food  inspector 
of  the  health  department  of  the  city  of  Rich- 
mond. 

The  civil  justice  gave  judgment  for  the 
defendants  in  error,  and  thereupon  an  ap- 


peal was  taken  to  the  law  and  equity  court 
of  the  city  of  Richmond,  where  there  was  a 
verdict  and  judgment  In  favor  of  the  de- 
fendants in  ettor  for  the  sum  of  fSS.lO.  To 
thU  judgment  the  present  writ  of  error  was 
awarded. 

We  are  of  opinion  that  the  matter  involv- 
ed In  this  appeal  Is  merely  pecuniary,  and, 
being  less  than  $300,  this  court  is  without 
Jurisdiction. 

The  plaintiff  in  error  insists  that  it  draws 
in  question  the  constitutionality  of  the  city 
ordinance  under  which  he  sought  to  justify 
bis  action.  The  constitutionality  of  this  or- 
dinance Is  not  questioned.  On  the  contrary, 
the  court  below,  at  the  instance  of  the  plain- 
tiff In  error,  instructed  the  jury  that  the 
ordinance  was  valid  and  constitutional,  and 
no  exception  was  taken  to  that  instruction. 
This  eliminated  all  question  of  the  validity 
of  the  ordinance  from  the  case,  and  left  the 
plaintiff  in  error  with  its  full  protection  as 
a  defense. 

There  is,  therefore,  no  matter  involved  or 
drawn  in  question  in  the  case  that  Is  not 
merely  pecuniary,  and,  the  damages  recov- 
ered being  only  $85.10,  this  court  Is  without 
jurisdiction,  and  the  writ  of  error  must  be 
dismissed   as  improvldently  awarded. 

Writ  dismissed. 

CARDWELL,  J.,  absent 


(Ul  Va.  786) 

RICHARDSON  v.  J.  S.  HOSKINS  LUMBER 

CO. 

(Supreme  Gbnrt  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Attachment  (J  322*)  —  Levy  —  Return — 
Requisites. 

A  return  on  an  attachment  against  real 

estate,  which  recites  that  the  attachment  was 
executed  by  a  levy  on  real  estate  of  defendant 
located  in  a  designated  magisterial  district  of 
a  designated  county,  't>eing  the  same  land  con- 
veyed to  defendant  by  a  special  commissioner 
of  the  county  circuit  court  by  deed  recorded  in 
a  certain  deed  book  on  pages  specified,  identi- 
fies the  land  with  sufficient  certainty  for  pui^ 
poses  of  sale  and  conveyance  without  the  aid 
of  extrinsic  evidence,  and  is  a  substantial  com- 
pliance with  Code  1904,  §  2967,  prescribing  that 
the  return  shall  describe  the  estate  of  defendant 
levied  on. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §  1157 ;   Dec  Dig.  g  322.»] 

2.  Evidence    (J    416*)  — Pabol    Evidence  — 
DESCRipriON  OF  Premises. 

Where  a  map,  plan,  survey,  or  deed  is  re- 
ferred to  in  an  instrument  for  the  description 
of  land.  It  is  a  rjart  of  the  instrument  itself, 
and  is  not  extrinsic  evidence. 

[BM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1903 ;   Dec.  Dig.  {  416.*] 

Error  to  Circuit  Court,  Mathews  County. 

Action  by  one  Richardson  against  the  J. 
S.  Hoskins  Lumber  Company.  There  was  a 
judgment  quashing  an  attachment  against 
real  estate,  and  plaintiff  brings  error.  Re- 
versed. 
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J.  N.  Stubbs  and  J.  R.  Saunders,  for  plain- 
tiff in  error.  J.  Boyd  Sears  and  Garnett  & 
Pollard,  for  defendant  in  error. 

WHITTLE,  J.  The  single  question  pre- 
sented by  this  record  involves  the  action  of 
the  circuit  court  in  quashing  an  attachment 
against  real  estate  on  the  ground  that  the 
sheriff's  return  was  insufficient. 

Code  Va.  1904,  |  2967,  prescribes  that  such 
return  shall  be  to  the  following  effect: 
"I/evied  on  the  following  real  estate  of  the 
defendant  A.  B.  (or  A.  B.  and  C.  D.)  to  wit: 

(Here  describe  the  estate.)    This  the 

day  of ." 

In  construing  this  statute  In  Raub  v.  Ot- 
terback,  92  Va.  517,  23  S.  B.  883  (where  the 
estate  was  described  as  "a  contingent  inter- 
est in  the  real  estate  of  Phillip  Otterback, 
deceased,  lying  in  said  county"),  it  was  held 
that  the  return,  "Eizecuted  upon  the  tract  of 
land  within  mentioned,"  was  too  vague  and 
uncertain.  The  court  observes:  "The  levy 
must  contain  such  general  description  of  the 
land,  and  with  such  substantial  accuracy,  as 
will  connect  it  with  the  sale  when  made,  so 
that  purchasers  may  know  the  land,  or  inter- 
est therein,  to  be  sold,  and  be  able  to  form 
some  estimate  of  its  value ;  and,  further,  the 
levy  'Should  describe  the  land  with  such  pre- 
cision that  it  may  be  easily  identified,  when 
conveyed,  by  looking  alone  to  the  levy,  with- 
out the  aid  of  extrinsic  evidence.  Robertson 
V.  Hoge,  83  Va.  124  [1  S.  E.  667] ;  Brown  v. 
Dickson,  2  Humph.  [Tenn.]  395  [37  Am.  Dec. 
560] ;  Waters  v.  Duvall,  11  Gill  &  J.  [Md.] 
37  [33  Am.  Dec.  693]." 

The  return  in  this  case  is:  "Executed  on 
the  17th  day  of  December,  1908,  within  the 
county  of  Mathews,  by  levying  the  within 
attachment  on  the  following  real  estate  of 
the  defendant,  the  J.  S.  Hosklnd  Lumber 
Company,  located  in  the  county  of  Mathews, 
in  the  Piankitank  magisterial  district  of  said 
county,  containing  about  three  hundred  and 
sixty  acres,  being  the  same  land  conveyed  to 
said  company  by  L.  G.  Garnett,  Esq.,  special 
commissioner  of  Mathews  county  circuit 
court,  by  deed  recorded  in  Deed  Book  15,  pp. 
58,  59.    *    •     • " 

This  return  identifies  the  land  with  suf- 
ficient certainty,  both  for  purposes  of  sale 
and  conveyance,  without  the  aid  of  extrinsic 
evidence,  and  is  a  substantial,  if  not  a  lit- 
eral, compliance  with  the  statute.  It  is  a 
familiar  principle  that  where  a  map,  plan, 
survey,  or  deed  Is  referred  to  for  a  descrip- 
tion of  land,  it  is  not  to.  be  regarded  as  ex- 
trinsic evidence,  but  part  of  the  instrument 
itself.    Jones  v.  Carter,  4  Hen.  &  M.  184. 

Thus,  in  State  Savings  Bank  v.  Stewart, 
33  Va.  447,  453.  25  S.  E.  543,  544,  the  court 
i*ays:  "Where  a  map  of  land  Is  referred  to 
In  a  deed  for  the  purpose  of  fixing  its  bound- 
urles,  the  effect  is  the  same  as  if  it  were 
ct*pled  into  the  deed.     Cox  v.  Hart,  145  U. 


S.  376  [12  Sup.  Ct.  962,  33  Ia  Ed.  741] ;  Jef- 
feris  V.  East  Omaha  Land  Co.,  134  U.  S.  178 
[10  Sup.  Ct.  518,  33  L.  Ed.  872]." 

A  more  technical  construction  of  section 
2967  than  Is  herein  indicated  would  lead  to  % 
inconvenience  in  practice,  and  often  to  a  mis- 
carriage  of  justice,  without  any   resultant 
benefits. 

For  these  reasons  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  conformable 
to  the  views  expressed  in  this  opinion. 

Reversed. 

CARDWELL,  J.,  absffllt 


(111  Ta.  778) 

TALLBT  V.  METROPOLITAN  LIFB 

INS.  CO. 

(Supreme  C!ourt  of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

1.  Insurance  (J  291*)  —  Life  Insukance  — 
Avoidance  of  Polict  fob  'Misbepbesenta* 
TioN — CJoNOEALMENT— Effect. 

An  applicant  for  life  insurance  was  ask- 
ed at  his  examination,  July  1,  1907,  the  fol- 
lowing questions:  "Malaria  or  other  feveis? 
Answer:  Yes.  Any  disease  of  the  cheat  or 
Inngs?  Answer:  Yes."  And  was  asked  to 
"give  fall  particulars  of  every  illness  you  have 
had  since  childhood,  and  name  of  every  physi- 
cian who  has  ever  attended  you  or  prescribed 
for  you,"  in  answer  to  which  question  the  ap- 
plicant stated  that  In  November,  1006,  he  had 
a  mild  attack  of  urethritis,  without  complica- 
tions, which  lasted  seven  days,  when  he  was 
attended  by  a  physician  named;  that  in  De- 
cember, 1905,  he  had  a  mild  attack  of  bron- 
chitis, without  complications,  lasting  three  days, 
in  which  he  had  been  attended  by  no  pbjrgician. 
Upon  this  application  and  an  examination  by 
the  insurer,  a  policy  for  $1,000  was  issued  to 
the  plaintiff  as  beneficiary,  and  the  insured  died 
four  mouths  thereafter  of  tuberculosis.  In  a 
suit  on  the  policy,  there  was  evidence  showing 
that  the  Insured  was  attended  by  two  physicians 
in  April  and  May,  1907,  by  one  of  them  for  a 
cold ;  that  in  June,  1907,  before  application 
for  the  policy  in  question,  the  insured  consult- 
ed a  physician  and  complained  of  feeling  bad. 
having  a  cough,  fever,  loss  of  appetite  and  of 
energy ;  and  that  this  physician  secured  a  sam- 
ple of  sputum,  which  he  examined,  finding  there- 
in the  ^erms  of  tuberculosis,  the  same  examina- 
tion being  made  by  another  physician  showing 
the  same  effect,  which  was  communicated  to 
the  insured ;  and  tliat  at  about  the  time  the 
policy  was  delivered  the  insured  was  in  a  san- 
atorinm  for  treatment  as  a  consumptive.  Held, 
that  the  applicant  in  his  answers  bad  concealed 
material  tacts  which  were  tantamount  to  a 
fraud  on  the  company,  and  avoided  the  policy. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  681-600;    Dec.  Dig.  {  291.*] 

2.  INSUBANCE  (§  291*)  —  Life  Insurance  — 
Avoidance  of  Polict  —  Misrepresenta- 
tions—Concealment— Answeb  Putting  In- 
sures ON  Inquirt. 

In  answer  to  a  question  contained  in  an 
application  for  insurance,  "Any  disease  of  the 
chest  or  luners?"  the  applicant  answered,  "Yes." 
and  thereafter  he  was  asked,  "Give  full  particu- 
lars of  every  iUness  you  have  had  since  child- 
hood, and  the  name  of  every  physician  who  has 
ever  attended  you  or  prescribed  for  you." 
add,  that  the  latter  question  comprehended  ths 
first,  and  called  for  particulars  under  the  former 
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categorical  answer,  and  was  a  sufBdoit  pios- 
ecntfon  of  the  inqairy  tipon  which  the  insurer 
was  jmt  by  the  applicant's  answer  to  the  former 
question,  and  that  the  applicant's  failure  to 
communicate  to  the  insured  under  this  last 
question  the  facts  material  to  the  risks  which 
were  known  to  him  and  which  would  have  caus- 
ed his  rejection  avoided  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  681-G90;   Dec.  Dig.  {  291.»] 

Error  to  Circuit  Court  of  City  of  Elch- 
mond. 

Action  by  Lemaella  Talley  against  the 
Metropolitan  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  the  plaintiff  brings 
a  writ  of  error.    Affirmed. 

L.  O.  Wendenburg,  for  plaintiff  In  error. 
B.  Rand.  Wellford,  for  defendant  in  error. 

■HARRISON,  J.  This  suit  was  brought  by 
the  plaintiff  in  error  to  collect  from  the  de- 
fendant Insurance  company  a  life  Insurance 
policy  In  which  she  was  named  as  the  bene- 
ficiary. Upon  the  trial  there  was  a  demur- 
rer to  the  evidence,  and  a  judgment  thereon 
in  favor  of  the  defendant  company,  to  which 
Judgment  this  writ  of  error  was  awarded. 

The  record  shows  that  on  the  29th  day  of 
June,  1907,  W.  W.  J.  Talley  made  applica- 
tion to  the  Metropolitan  Life  Insurance  Com- 
pany for  a  policy  of  life  insurance  upon  his 
life  for  the  benefit  of  his  mother,  the  plain- 
tiff in  error,  in  the  amount  of  $1,000.  At  the 
time  the  application  was  made  Talley  was 
2X  years  of  age,  had  finished  his  course  in 
medicine,  and  had  Just  taken  his  examina- 
tion before  the  State  Medical  Board  for  li- 
cense to  practice  medicine.  On  July  1,  1907, 
the  applicant  was  examined  by  Dr.  A,  L. 
Wellford,  the  local  medical  examiner  for  the 
insurance  company,  to  ascertain  his  standing 
as  an  insurance  risk.  This  examination  ac- 
companied and  formed  a  part  of  the  appli- 
cation for  Insurance  made  two  days  before. 
Among  other  questions  the  applicant  was  re- 
quired to  answer  in  writing  were  the  follow- 
ing: "Malaria  or  other  fevers?  Ans.  Tes. 
Any  disease  of  the  chest  or  lungs?  Ans. 
Yes.  Give,  full  particulars  of  every  Illness 
you  have  had  since  childhood,  and  name  of 
every  physician  who  has  ever  attended  you 
or  prescribed  for  you."  In  answer  to  this 
last  question  the  applicant  stated  that  In 
November,  1906,  he  had  a  mild  attack  of 
urethritis,  without  complications,  which  last- 
ed seven  days,  when  he  was  attended  by  Dr. 
Bosher;  that  In  December,  1905,  he  had  a 
mild  attack  of  bronchitis,  without  complica- 
tions, lasting  three  days,  in  which  he  had 
been  attended  by  no  physician.  These  are 
the  only  questions  and  answers  material  to 
this  Inquiry.  With  this  examination  as  the 
basis  for  determining  the  character  of  the 
risk,  the  policy  was  issued  and  delivered  to 
the  mother  of  the  Insured  on  the  22d  of  July, 
1907,  and  the  Insured  died  of  tuberculosis 
of  the  lungs  four  months  thereafter. 


The  uncontradicted  evidence  shows  that 
the  insured  was  attended  by  Dr.  Miller  in 
April  or  May,  1907.  This  appears  in  the 
claimant's  statement  to  the  company  for 
payment  of  the  policy.  It  further  appears 
tliat  Dr  Call  attended  the  Insured  In  April, 
1907,  for  a  cold.  It  further  appears  that  In 
June,  1907,  before  making  application  for  the 
policy  in  question,  the  insured  consulted  Dr. 
Tompkins,  and  told  him  that  he  was  not  sat- 
isfied with  his  physical  condition;  that  he 
had  been  feeling  badly  for  some  time ;  that 
he  had  a  cough,  fever,  loss  of  appetite  and 
of  energy.  Oh  this  occasion  Dr.  Tompidns, 
after  making  a  physical  examination  of  his 
patient,  procured  from  htm  a  sample  of  his 
sputum,  which  he  examined,  and  found  there- 
in the  germs  of  tuberculosis.  It  further  ap- 
pears that  Dr.  Hopkins,  the  bacteriologist  for 
the  city  of  Richmond,  examined  this  sample 
of  sputum,  and  found  'therein  a  large  num- 
ber of  tubercular  bacilli,  Indicating  that  the 
patient  had  tuberculosis  of  the  lungs  or 
larynx.  This  examination  of  the  sputum  by 
Dr.  Hopkins  agreeing  with  the  conclusion 
reached  by  Dr.  Tompkins  from  his  examina- 
tion, the  latter  communicated  the  result  to 
the  Insured.  It  satisfactorily  appears  that  all 
of  these  consultations  by  the  Insured  with 
physicians  In  regard  to  his  health,  and  the 
serious  if  not  alarming  truth  that  they  de- 
veloped with  respect  to  his  physical  condi- 
tion, were  fresh  in  the  mind  of  W.  W.  J. 
Talley  when  he  was  examined  for  insurance 
by  Dr.  Wellford,  the  company's  medical  ex- 
aminer; and  yet  he  suppressed  It  all,  gave 
the  medical  examiner  no  intimation  of  one  of 
these  important  and  damaging  facts  touchljqg 
his  health,  and  In  answer  to  the  question, 
"Give  full  particulars  of  every  Illness  yon 
have  had  since  childhood,  and  name  every 
physician  who  has  ever  attended  yon  or  pre- 
scribed for  you,"  he  suppresses  the  names  of 
Dr.  Miller,  Dr.  Call,  and  Dr.  Tompkins,  all 
of  whom  he  had  consulted  very  recently  be- 
fore the  question  was  asked,  and  mentioned 
Dr.  Bosher,  who  had  treated  blm  In  Novem- 
ber, 1906,  for  urethritis,  as  the  only  physi- 
cian who  had  ever  attended  him  or  prescrib- 
ed for  him.  The  evidence  further  shows  that 
before  the  contract  of  Insurance  was  com- 
pleted by  delivery  to  his  mother,  July  22, 
1907,  the  insured  was,  under  the  advice  of 
Drs.  Tompkins  and  Call,  in  the  IronvUle 
Sanatorium  for  treatment  as  a  consumptive, 
where  he  remained  for  about  six  weeks, 
when  he  returned  to  his  home  in  Richmond 
to  die  there  of  consumption  three  months  la- 
ter. Dr.  Wellford,  the  company's  medical 
examiner,  testifies  that  If  the  Insured  had 
told  him  that  he  was  suffering  from  fever, 
and  loss  of  appetite,  and  that  his  sputum 
had  been  examined  disclosing  the  presence 
of  tuberculosis  bacilli,  he  would  have  mark- 
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ed  him  a  bad  risk,  and  that  be  woald  have 
been  rejected  by  the  company. 

The  Itiw  applicable  to  these  facts  is  stated 
by  May  on  Insurance  as  follows:  "Represen- 
tations should  not  only  be  true,  but  they 
should  be  full.  The  Insurer  has  a  right  to 
kno,w  the  whole  truth.  And  a  lack  of  full- 
ness, if  designed,  In  a  reH>ect  material  to 
the  risk,  is  tantamount  to  a  false  represen- 
tation, and  is  attended  by  like  consequences. 
This  lack  of  fullness  is  termed  a  'conceal- 
ment,' which  Is  the  designed  and  Intentional 
withholding  of  some  fact  material  to  the 
risk  which  the  insured  in  honesty  and  good 
faith  ought  to  communicate  to  the  insurer. 
It  is  not  mere  unintentional  silence  or  in- 
advertence. It  Is  a  positive  Intentional  omis- 
sion to  state  what  the  applicant  knoyrs,  or 
must  be  presumed  to  know,  ought  to  be  stat- 
ed. It  is  a  suppression  of  the  truth,  where- 
by the  insurer  is  induced  to  enter  into  a  con- 
tract, which  he  would  not  have  entered  into 
had  the  truth  been  knoWn  to  him.  It  is  a 
deception  whereby  the  insurer  is  led  to  infer 
that  to  be  true,  as  to  a  material  matter, 
which  is  not  true.  Hence,  strictly  speaking, 
under  the  general  law  of  Insurance,  there 
can  be  no  concealment  of  a  fact  which  is 
not  known  to  the  applicant."  1  May  on  Ina. 
(4tb  Ed.)  {  20O. 

In  the  case  at  bar  the  applicant  knew  be- 
fore he  was  examined  for  this  Insurance  July 
1,  1907,  that  he  had  been  attended  by  Dr. 
Miller  in  April,  1907.  He  knew  that  he  had 
been  attended  by  Dr.  Call  for  a  cold.  In 
April,  1907.  He  knew  that  he  had  consulted 
Dr.  Tompkins  In  June,  1907,  very  shortly 
before  bis  application  was  filed,  that  he  had 
been  examined  by  Dr.  Tompkins,  and  that 
hiis  sputum  had  been  examined,  disclosing 
the  fact  that  he  was  afflicted  with  a  danger- 
ous malady.  These  important  and  necessari- 
ly controlling  facts  in  determining  his  char- 
acter as  a  risk  were  not  only  knowingly  sup- 
pressed by  the  insured,  who  was  himself  a 
doctor,  but  were  purposely  and  designedly 
withheld  by  him  when  answering  a  direct 
question  propounded  by  the  company  which 
would  have  elicited  such  facts  If  the  truth 
had  been  told.  This  concealment  of  these 
material  facts  was  a  fraud  on  the  company, 
"tantamount  to  a  false  representation  and 
attended  by  like  consequences."  May  on  Ins. 
f  200. 

The  plaintiff  in  error  contends  that  when 
the  insured  answered  "Yes,"  to  the  question, 
"Any  disease  of  chest  or  lungs,"  he  thereby 
put  the  defendant  on  guard  as  to  his  lung 
trouble.  The  examining  physician  produces 
the  original'  application  which  shows  that 
the  answer  to  this  question  was  first,  "No," 
and  written  over  "Yes."  He  testifies,  in 
explanation  of  this  change,  that  when  the 
insured  stated  subsequently  that' In  Decem- 
ber, 1906,  he  had  a  mild  attack  of  bronchitis, 
which  is  a  chest  or  lung  disease,  he  then 


changed  the  original  answer,  "No,"  to  "Tea," 
in  order  to  cover  the  mild  attack  of  bronchi- 
tis. This  was  misleading  rather  than  calcu- 
lated to  pnt  the  examining  physician  on  in- 
quiry. It  indicated  that  the  "bronchitis" 
was  the  only  form  of  lung  trouble  the  appli- 
cant bad  ever  been  troubled  with.  Assuming, 
however,  that  the  categorical  answer,  "Yes," 
was  sufficient  to  put  the  physician  on  in- 
quiry, that  inquiry  was  subsequently  prose- 
cuted in  the  comprehensive  question,  "Give 
full  particulars  of  every  illness  you  have 
had  since  childhoqd,  and  name  of  every  phy- 
sician who  has  ever  attended  you  or  prescrib- 
ed for  yon."  This  question  comprehended 
within  its  scope  of  inquiry  the  former  ques- 
tion, and  called  for  particulars  touching  the 
categorical  answer  thereto.  '  As  already 
seen,  If  it  had  been  answered  truthfully,  the 
insurer  would  have  been  possessed  of  the 
very  material  facts  which  were  fully  known 
to  and  suppressed  by  the  applicant,  facts 
which,  If  fully  disclosed,  must  necessarily 
have  resulted  in  a  rejection  of  the  applicant 
as  an  Insurable  risk.  In  answer  to  this  ques- 
tion, the  insured,  in  honesty  and  good  faith, 
should  have  communicated  to  the  Insurer  the 
facts  material  to  the  risk  which  were  known 
to  him,  «nd,  having  failed  to  do  so,  the 
claimant  cannot  recover. 

The  circuit  court  properly  sustained  the 
demurrer  to  the  evidence,  filed  by  the  defend- 
ant company,  and  Its  Judgment  must  there- 
fore be  affirmed. 

Affirmed. 

CARDWBLL^  J.,  absent 


(Ul  Va.  771) 
SOUTHERN  BY.  CO.  ▼.  8ATTERPIE3l#D*S 

ADM'X. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
'  12,  1911.) 

Maotbb   and    Servant  (§   243*)— Injubibs— 

Contributory  Negligence. 

Defendant  railroad  company's  rules  re- 
quired its  engineeis  in  approaching  a  siding  to 
be  especially  careful  as  to  the  positions  of 
switches,  and  provided  that  tbey  would  be  held 
accountable  for  passing  a  switch  which  was  not 
in  the  right  position  for  them,  and  that  the  ab- 
sence of  switch  lights  should  be  considered  a 
danger  signal,  and  that  a  signal  imperfectly 
displayed  or  its  absence  at  a  place  where  it 
was  usually  shown  should  be  regarded  as  a 
stop  signal.  Held,  that  whether  a  switch  in 
yards  through  which  an  engineer  ran  showed  a 
red  light,  Indicating  that  the  switch  was  thrown 
for  the  siding,  requiring  him  to  stop,  or,  showed 
no  light  at  all,  the  engineer  was  bound  to  stop 
under  the  rules,  and  he  was  also  bound  to  stop 
if  the  red  light  was  not  fully  shown  to  the  ap- 
proaching train  because  of  the  switch  lever  not 
having  been  firmly  pressed  Into  position,  so  that 
he  was  guilty  of  negligence  in  either  event,  pre- 
venting recovery  for  his  death  by  running 
through  an  open  switch  under  sudi  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  766,  768;  Dec  Dig.  | 
243.*] 
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Error  to  Qrcutt  Court,  Pittsylvania 
County. 

Action  by  Satterfleld's  administratrix 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Wm.  Leigh,  for  plaintiff  in  error.  Peat* 
ross  &  Harris,  for  defendant  in  error. 

KEITH,  P.  This  was  an  action  brought 
by  the  defendant  In  error  to  recover  of  the 

Southern-  Railway  Company  damages  for 
the  death  of  her  intestate,  which  she  alleges 
was  caused  by  the  wrongful  act  of  that  com- 
pany. 

Satterfleld,  the  decedent,  was  an  engineer 
In  the  employment  of  the  Southern  Railway 
Company  at  the  time  of  his  death  in  charge, 
as  engineer,  of  a  through  train  going  south, 
which  ran  Into  an  open  switch  at  a  station 
known  as  Stokesland,  was  derailed,  and  Sat- 
terfleld was  killed.  The  plaintiff  in  error 
does  not  deny  Its  negligence,  but  relies  up- 
on the  contributory  negligence  of  the  en- 
g^ineer  to  defeat  a  recovery. 

There  was  a  demurrer  to  the  evidence  by 
the  railway  company.  The  court  gave  Judg- 
ment in  favor  of  Satterfleld's  administra- 
trix, and  the  case  is  before  us  for  review. 

The  facts  which  the  evidence  proves,  or 
tends  to  prove,  are  as  follows:  At  Stokes- 
land station  the  Southern  Railway  runs 
nearly  north  and  south,  and  is  double  track- 
ed. The  eastern  track  is  the  north-bound 
track,  or  the  one  over  which  trains  moving 
north  pass,  and  the  western  track  Is  known 
as  the  south-bound  track,  or  that  over  which 
trains  moving  south  must  pass.  The  depot 
or  station  house  Is  Just  east  of  the  north- 
bound track,  and  near  the  southern  comer 
of  the  house  next  to  the  track  there  is  a 
semaphore  upon  a  pole  about  24  feet  in 
height  A  short  distance  south  of  the  sta- 
tion house  there  Is  a  switch  stand,  and  near 
the  switch  stand  and  about  IS  inches  to  the 
west  of  It  there  is  a  mail  crane.  The  switch 
stand  controls  a  switch,  which  diverges  in 
a  southwesterly  direction  from  the  south- 
Ixtund  track,  gives  admission  to  a  siding 
which  runs  parallel  to  the  south-bound  track 
for  a  considerable  distance,  and  also  to  the 
Danville  &  Western  Railroad  tracks  which 
diverge  from  the  south-bound  track  on  the 
main  line  of  the  Southern  road  in  a  south- 
westerly direction.  The  semaphore  signal  is 
equipped  with  a  red  paddle  and  a  white 
paddle.  In  its  normal  position  it  shows  the 
red  arm  or  paddle  standing  straight  out  at 
the  top  of  the  post  upon  which  it  Is  placed 
at  right  angles  to  the  line  of  the  railway 
tracks.  Upon  the  approach  of  a  train,  it 
is  the  duty  of  the  engineer  at  a  proper  dis- 
tance to  call  for  signals,  when.  If  the  track 
is  not  clear  or  there  are  orders  for  the  en- 
gineer or  conductor  of  the  approaching  train, 
the  red  arm  of  the  semaphore  remains  sta- 
tionary over  the   track.     If,  however,  the 


tr&dk  is  clear,  and  there  are  no  orders  for 
the  train,  the  red  paddle  drops,  and  is 
replaced  by  the  white  arm  of  the  semaphore. 
The  red  arm,  therefore,  is  a  signal  to  stop, 
either  because  the  track  is  not  clear  to  the 
next  block  station  or  as  a  direction  to  the 
engineer  or  conductor  to  call  for  orders.  The 
switch  signal  is  also  equipped  so  that  when 
it  Is  closed  in  the  daytime  it  shows  a  white 
face  to  the  approaching  train.  When  the 
switch  is  open,  it  shows  a  red  face  to  the 
approaching  train.  At  night  a  white  light 
is  displayed  as  a  signal  that  the  switch  Is 
closed.  A  red  light  shows  that  it  Is  open. 
The  mechanical  construction  of  the  switch 
stand  Is  such  that.  If  open.  It  must  show  a 
red  face  or  a  red  light;  if  closed.  It  must 
show  a  white  face  or  a  white  light  Upon 
the  mall  crane,  which  it  wUl  be  remembered 
was  about  a  foot  and  a  half  to  the  west  of 
an  alignment  with  the  switch  signal,  there 
was  on  the  night  of  the  accident  a  white 
light  Upon  this  mail  crane  is  bung  the  mall 
bag,  to  an  arm  so  adjusted  that  the  mall 
bag  is  automatically  caught  and  taken  along 
with,  the  train  without  the  necessity  of  halt- 
ing the  train  for  that  purpose.  In  order  to 
do  this,  it  Is,  of  course,  necessary  that  the 
crane  should  I>e  In  a  certain  position  and 
proximity  with  reference  to  the  mall  car 
which  is  to  receive  It 

Such  was  the  environment  on  the  evening 
of  the  accident  when  the  south-bound 
through  train,  which  was  due  at  Stokesland 
at  4:57,  but  which  was  nearly  an  hour  be- 
hind time  and  arrived  at  the  station  at  5:45, 
came  within  signaling  distance  of  the  sta- 
tion. The  engineer,  in  the  prescribed  man- 
ner, called  for  signals,  and  thereupon  the 
employ^  in  charge  dropped  the  red  arm  and 
displayed  the  white  arm  of  the  semaphore, 
the  effect  of  which  was  to  say  to  the  engi- 
neer in  charge  of  the  train:  "The  blodi  Is 
clear  to  the  next  block  station.  There  are 
no  orders  for  your  train,  and  you  may  there- 
fore proceed."  When  the  train  reached  the 
switch  stand,  the  switch  proved  to  be  open. 
The  train  took  the  switch,  passed  Into  it, 
and  was  derailed. 

There  is  no  doubt  that  the  train,  the 
tracks,  the  semaphore,  the  switch  signal, 
and  the  mall  crane  were  all  in  proper  order, 
and  that  the  accident  was  due  wholly  to  the 
failure  to  close  the  switch.  That  switch 
being  open  must  have  displayed  a  red  light 
and  that  red  light  it  was  the  duty  of  the 
engineer  to  observe  and  obey  as  a  danger 
signal,  although  the  semaphore  showed  the 
track  to  be  clear,  and  directed  him  to  pro- 
ceed. 

Section  108  of  the  rules  of  the  railway 
company  provides:  "Block  signals  control 
the  use  of  blocks,  but  unless  otherwise  pro- 
vided, do  not  affect  the  movement  of  trains 
under  the  time  table  or  train  rules,  nor  dis- 
pense with  the  use  of  the  observance  of  oth- 
er signals  whenever  or  wherever  they  may 
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be  required"  Section  533  provides:  "In  ap- 
proaching sidings  and  yards  they  (engineers) 
must  be  especially  careful  as  to  the  Indica- 
tions and  positions  of  all  switches."  Sec- 
tion 634,  that  "they  will  be  held  account- 
able for  passing  a  switch  which  is  not  in 
the  right  position  for  them.  The  absence  of 
switch  lights  should  be  taken  as  a  danger 
signal  in  accordance  with  the  general  rules." 
And  section  27,  that  "a  signal  imperfectly 
displayed,  or  the  absence  of  a  signal  at  a 
place  where  a  signal  is  usually  shown,  must 
be  regarded  as  a  stop  signal,  and  the  fact 
reported  to  the  superintendent" 

The  evidence  in  this  case  ia  that  the 
switch  stand  displayed  a  red  light.  All  of 
the  positive  evidence  is  to  that  effect  Some 
of  the  witnesses  did  say  that  they  did  not 
see,  or  did  not  recollect  to  have  seen,  it  but 
it  does  not  appear  that  their  attention  was 
especially  directed  to  the  subject  But,  even 
if  there  were  no  red  light  the  result  is  the 
same,  for  the  absence  of  the  light  was  in  and 
of  itself  a  danger  signal,  which  the  engineer 
was  bound  to  observe. 

It  is  said,  too,  that  the  lever  controlling 
the  switch  may  not  have  been  pressed  down 
'firmly  into  its  proper  position,  and  that  it 
failed  to  show  a  full  red  light  to  the  ap- 
proaching train;  but  this  contingency  is 
also  provided  for  by  the  rules  which  declare 
that  a  signal  imperfectly  displayed,  as  well 
as  the  absence  of  a  signal  at  a  place  where 
it  is  usually  shown,  must  be  regarded  as  a 
Stop  signal  and  the  fact  reported  to  the  su- 
perintendent 

Reliance  is  placed  upon  the  fact  as  ex- 
cusing the  engineer,  that  the  white  light 
upon  the  mail  crane,  which  was  about  the 
same  height  as  that  upon  the  switch  stand, 
had  deceived  him.  But  the  proof  is  that  the 
light  upon  the  mail  crane  was  not  in  a  line 
with  the  switch  light  but  about  a  foot  and  a 
half  to  the  west  of  it  or,  as  seen  from  the 
approaching  train  moving  south,  to  the  right 
of  the  switch.  One  inexpert  in  the  duties  of 
an  engineer  would  be  confused  by  the  lights 
displayed  for  their  guidance,  but  it  is  the 
business  of  those  in  charge  of  a  train  to  see 
and  to  discriminate  with  respect  to  such  sig- 
nals, and  to  know  their  relative  positions; 
and  upon  their  faithful  compliance  with  the 
rules  depends  their  own  safety  and  that  of 
the  lives  of  those  who  are  committed  to  their 
charge. 

As  was  said  by  Judge  Whittle  in  Southern 
Railway  Company  v.  Johnson's  Adm'x,  111 
Va.  — ,  69  S.  E.  323:  "The  imperative  ne- 
cessity for  adherence  to  the  policy  of  enforc- 
ing strict  observance  of  the  rules  in  question 
is  obvious.  Indeed,  failure  of  duty  either  by 
railroad  companies  or  their  employes  in  a 
matter  so  essential  to  the  protection  of  life 
and  property  would  be  little  short  of  crim- 
inal. And  the  courts  cannot  be  too  careful 
to  avoid  impairing  the  usefulness  of  such 


rules  by  ingrafting  npon  them  unnecessary 
limitations  by  way  of  exception  or  qualifica- 
tion." 

The  opinion  in  that  case  reviews  a  great 
many  authorities  and  from  them  deduces  the 
conclusion  which  we  have  Just  stated. 
Among  the  cases  cited  is  that  of  Francis  v. 
Kansas  City,  etc.,  Ry.  Co.,  110  Mo.  387, 19  8. 
W.  939,  which  is  so  apposite  to  that  before 
us  that  we  again  quote  from  it  "It  would  be 
most  unreasonable  and  unjust  after  impos- 
ing npon  the  master  the  duty  of  promulgat- 
ing a  rule  for  securing  the  safety  of  his  serv- 
ant to  i)ermlt  the  servant  to  recover  from 
the  master  damages  for  injuries  which  the 
observance  of  the  rule  would  have  prevented. 
As  the  master  is  bound,  at  his  peril,  to  make 
the  rules,  the  servant  should  be  equally 
bound  at  his  peril  to  obey  them.  In  such 
case  the  disaster  is  brought  upon  the  serv- 
ant by  his  own  voluntary  act  and  he  and 
not  the  master  who  has  discharged  his  dnty 
should  bear  the  consequences." 

It  is  true  that  there  is  no  evidence  In  the 
case  before  us  that  the  failure  to  observe  the 
signal  was  voluntary  or  willful,  but  It  is 
manifest  that  if  the  engineer  had  obeyed 
the  rules,  the  accident  would  not  have  hap- 
pened and  his  failure  to  obey  them,  while 
not  willful,  was  negligent  If,  as  all  the  posi- 
tive evidence  states,  the  switch  stand  dis- 
played a  red  signal,  he  should  liave  seen  and 
obeyed  it  If  tliere  was  no  signal  at  the 
switch  stand,  or  the  signal  was  imperfectly 
displayed,  be  should  have  regarded  it  In  el> 
ther  event  as  an  order  to  stop. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  upon  the  demurrer  to  the 
evidence  should  have  been  for  the  defend- 
ant The  Judgment  of  the  circuit  court  is 
therefore  reversed. 

Reversed. 

CARDWELL  and  WHITTLE,  JJ.,  absent 


(111  V».  6J7) 
DARLING'S   EX'R  v.  GUMMING  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
12,  1911.) 

TBTJSTS    f§   316*)  —  AcCOtTNTIWO    AND    SETTLE- 
MENT—COMMISSION    AND    AlXOWANCES. 

An  executor  was  made  a  trustee  under 
a  residuary  clause  of  a  will  to  hold  property 
and  allow  it  to  increase  until  one  of  the  jgnind- 
children  attained  a  certain  age,  when  it  was 
to  be  distributed  among  tbe  grandchildren,  and 
it  ^as  provided  by  the  will  that  portions  of 
tbe  estate  might  be  sold  by  the  trustee  during 
the  trust,  the  expenses  to  Include  tbe  usual 
commission  of  5  per  cent.,  and  the  will  directed 
that  in  tbe  settlement  of  the  accounts  of  the  ex- 
ecutor and  trustee,  who  was  the  son  of  tes- 
tatrix, he  be  allowed  all  reasonable  expenses 
and  a  commission  of  5  per  cent,  on  the  gross 
receipts.  The  personal  estate  coming  to  his 
hands  as  trustee  after  the  settlement  of  his  ac- 
connts  as  executor  amounted  to  a  large  sum, 
of  which  a  very  small  part  was  in  cash  and 
a  still  smaller  part  in  stocks;   the  lialance  being 
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in  loaos  and  secured.  Held  tbat,  in  riew  of 
the  proTisions  of  the  will,  the  ezecator  was 
entitled  to  a  commission  of  5  per  cent,  on  the 
gross  personal  estate,  including  the  loans  and 
securities,  and  that  he  should  receive  the  com- 
mission provided  by  the  will  on  a  sale  of  prop- 
erty during  the  trust,  and  also  a  commission 
of  6  per  cent  on  the  annual  income  from  the 
tru^  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  n  44»-150;    Dec.  Dig.  |  S16.*] 

Appeal  from  Circuit  Court  of  Elizabeth 
City. 

Snlt  by  Frank  W.  Darling,  as  executor 
and  trustee  under  the  will  of  Mary  A.  Dar- 
ling, deceased,  against  Grace  A.  Cumming 
and  others  to  have  his  comx>ensatlon  under 
the  will  settled.  From  a  decree  under  the 
circuit  court,  the  executor  appeals.  Decree 
reversed,  and  cause  remanded. 

Jones  &  Woodward,  for  appellant  S.  J. 
Dudley  and  T.  L.  Sclater,  for  appellees. 

HARRISON,  J.  What  commissions  Frank 
W.  Darling,  as  executor  and  trustee  under 
the  will  of  Mary  A.  Darling,  deceased,  Is 
entitled  to.  Is  the  question  presented  by  the 
two  decrees  appealed  from  In  this  cause. 

Mary  A.  Darling  died  In  1905,  leaving  a 
large  real  and  personal  estatfc  The  residu- 
ary clause  of  her  will  is  as  follows : 

"4th.  All  the  rest  and  residue  of  my  es- 
tate of  any  and  every  kind  and  description 
whatsoever,  real,  personal  and  mixed,  in- 
cluding stocks,  choses  In  action,  bonds  and 
other  evidences  of  debt,  I  give,  bequeath  and 
devise  to  my  son,  Frank  W.  Darling,  to  be 
held  by  him  In  trust  for  the  benefit  of  all 
my  grandchildren  share  and  share  alike.  I 
desire  my  said  son  Frank  W.  Darling,  to 
hold  together  all  the  property,  real  or  per- 
sonal, devised  or  bequeathed  In  this  the  4th 
clause  of  my  will,  and  to  allow  the  same 
to  increase  from  year  to  year  until  the  old- 
est child  of  my  daughter  Grace,  attains  the 
age  of  twenty-five  (25)  years,  when  I  desire 
my  said  son  Frank  W.  Darling,  trustee,  to 
pay  over  and  deliver  to  each  grandchild  his 
or  her  full  share  of  my  estate  under  this 
claose  of  my  will  as  each  grandchild  attains 
the  age  of  twenty-fire  (25)  years.  Should 
any  one  of  my  said  grandchildren  die  before 
he  or  she  attains  the  age  of  twenty-five  (25) 
years  leaving  Issue  or  the  descendants  of 
any  such  Issue,  then  I  direct  that  such  Is- 
sue take  only  the  parents  share  of  my  said 
estate. 

"I  hereby  authorize  and  empower  my  said 
son,  Frank  W.  Darling,  as  trustee  under 
this  my  last  will  to  sell  and  convey  such 
portion  or  portions  of  my  said  real  estate 
and  personal  property  so  left  in  trust  from 
time  to  time  as  he  may  deem  judicious  and 
to  Invest  the  net  proceeds  thereof  after  de- 
ducting all  reasonable  expenses  attending 
the  sale  and  transfer  of  same,  Including  the 
usual  commission  of  five  per  cent.  In  such 
gross  sale  or  sales  In  such  manner  as  his 


judgment  shall  suggest  and  dictate,  to  be 
held  upon  the  same  trusts  as  hereinbefore 
created  and  Imposed  as  to  the  original  es- 
tate 

"During  the  period  between  the  date  of 
my  decease  and  the  accounting  and  distribu- 
tion of  said  estate  as  hereinafter  prescribed 
my  said  son,  Frank  W.  Darling,  as  trustee. 
Is  hereby  authorized  to  manage  and  admin- 
ister the  said  estate  hereby  devised  and  be- 
queathed according  to  what  In  the  exercise 
of  his  judgment  he  may  deem  best,  he  to 
invest  the  rents.  Issues  and  profits  arising 
and  accruing  from  time  to  time  from  the 
principal  or  corpus  of  the  said  estate. 

"My  said  trustee,  Frank  W.  Darling,  Is 
hereby  expressly  authorized  to  make  such 
changes  as  he  may  deem  proper  in  the  in- 
vestments of  any  portion  or  portions  of  said 
corpus  or  principal.  For  the  manner  In 
which  nty  said  son,  Frank  W.  Darling,  as 
trustee,  shall  discharge  the  trusts  created 
by  this  my  will  he  shall  not  be  held  liable, 
except  in  case  of  willful  neglect  or  wrong. 
I  hereby  direct  tbat  In  the  settlement  of  my 
said  son's  accounts,  both  as  execntor  and 
trustee  of  this  my  will,  he  be  allowed  all 
reasonable  expMises,  including  a  commission 
of  five  i>er  centum  on  the  gross  receipts.  I 
hereby  pomlnate  and  appoint  my  son,  Frank 
W.  Darling,  Executor  of  this  my  last  will, 
and  request  that  he  be  allowed  to  qualify  as 
such  without  security." 

The  will  was  dnly  proved  and  recorded; 
the  executor  named  therein  qualifying  and 
giving  bond  In  the  penalty  of  $300,000. 

This  suit  was  brought  by  the  executor, 
asking  that  the  question  of  his  compensation 
under  the  will  be  settled,  and  that  he  be 
guided  and  instructed  from  time  to  time  in 
the  administration  of  the  estate. 

By  decree  of  January  26,  1909,  the  cause 
was  referred  to  a  commisBioner  to  have 
ascertained  the  personal  estate  that  had  or 
ought  to  have  come  into  the  hands  of  the 
executor,  and  what  disposition  had  been 
made  of  the  same.  The  commissioner  re- 
ported a  balance  In  the  hands  of  the  execu- 
tor of  $83,614.48,  of  which  $8,930.48  was 
cash,  $73,050  was  in  loans  secured,  and  $1,- 
634  was  in  stocks.  In  accordance  with  the 
decree  of  reference,  this  balance  of  $83,- 
614.48  of  personal  estate  was  transferred  to 
the  account  of  Frank  W.  Darling,  as  trustee, 
and  as  executor  he  was  only  allowed  a  com- 
mission of  6  per  cent  on  the  $8,930.48  of 
cash  that  passed  to  his  hands  as  trustee. 

This  report  was  excepted  to  by  the  ex- 
ecutor upon  the  ground  that  he  should  have 
been  allowed  a  commission  of  5  per  cent  on 
the  gross  receipts  of  the -personal  estate,  in- 
cluding the  $73,534  of  solvent  securities  that 
passed  into  his  hands  as  trustee.  This  ex- 
ception was  overruled  by  decree  of  June  1, 
1909,  and  the  report  of  the  commissioner 
confirmed. 
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We  are  of  opinion  that  the  circuit  court 
erred  Id  refusing  to  allow  the  executor  5  per 
cent,  upon  the  gross  personal  estate,  in- 
cluding the  $73,534  of  solvent  securities  that 
were  transferred  to  his  hands  as  trustee. 
All  qaestion  of  the  commissions  to  which 
the  executor  and  trustee  is  entitled  in  this 
case  la,  we  think,  clearly  settled  by  the  will 
Itself.  The  testatrix  says:  "I  hereby  di- 
rect that  in  the  settlement  of  my  said  son's 
accounts,  both  as  executor  and  trustee  of 
this  my  will,  he  be  allowed  all  reasonable 
expenses.  Including  a  commission  of  five  per 
centum  on  the  gross  receipts."  When  the 
accounts  of  the  executor  were  settled  and 
the  entire  balance  of  personal  property  In 
his  bands  was  transferred  to  him  as  trus- 
tee, he  was,  under  the  express  terms  of  the 
will,  entitled  to  5  per  cent  commissions 
thereon.  Tiie  provision  in  this  clause  that 
her  son  In  the  settlement  of  his  accounts 
as  trustee  should  be  allowed  all  reasonable 
expenses  including  a  commission  of  5  per 
cent,  on  the  gross  receipts  is  explained  by 
the  testatrix  in  a  prevlons  paragraph  of  ber 
will  where  she  says:  "I  hereby  authorize 
and  empower  my  said  son,  Frank  W.  Dar- 
ling, as  trustee  under  this  my  last  will  to 
sell  and  convey  such  portion  or  portions  of 
my  said  real  estate  and  personal  ];roperty 
so  left  in  trust  from  time  to  time  as  he  may 
deem  Judicious,  and  to  invest  the  net  pro- 
ceeds thereof,  after  deducting  all  reasonable 
expenses  attending  the  sale  and  transfer  of 
sale,  including  the  nsual  commission  of  five 
per  cent,  on  such  gross  sale  or  sales,  in 
snch  manner  as  his  Judgment  shall  suggest 
and  dictate,  to  be  held  upon  the  same  trusts 
as  hereinbefore  created  and  Imposed  as  to 
the  original  estate." 

It  thus  satisfactorily  appears  from  the 
will  that  the  testatrix  Intended  the  appel- 
lant to  receive  one  commission  of  5  per  cent 
on  the  gross  solvent  personal  estate  that 
came  to  his  hands;  and  that  in  the  settle- 
ment from  time  to  time  of  his  accounts  as 
trustee  he  should  receive  6  per  cent  com- 
missions on  all  sales  of  real  estate  and  per- 
sonal property  held  by  him  as  trustee  that 
be,  in  the  exercise  of  a  sound  discretion, 
should  deem  it  Judicious  to  dispose  of  for 
the  purpose  of  reinvestment;  and,  lastly, 
that  he  should  receive  5  per  cent  commis- 
sions on  the  annual  income  received  by  him 
from  the  trust  fund. 

It  Is  unnecessary  to  cite  authorities  in 
support  of  the  contention  that  the  commis- 
sions allowed  by  the  will  are  no  more  tlian 
the  law  would  have  sanctioned  in  this  case. 
The  testatrix  had  a  right  apart  from  the 
law,  to  fix  the  compensation  the  appellant 
should  receive  for  the  onerous  and  long- 
continued  duties  imposed  upon  him  by  her 
will,  and,  having  done  so,  her  wishes  in  that 
regard  must  be  respected  and  carried  out 

The  decrees   appealed    from    must   be   re- 


versed, and  the  caose  remanded  for  f  jrther 
proceedings  not  in  conflict  with  this  opinion. 

CARDWELL  and  WHITTLE,  JJ.,  absent 


(111  Va.  806) 
WRIGHT  et  al.  v.  COLLINS'  ADM'B. 
(Supreme  Court  of  Appeals  of  Vitginia.     Jan. 
12;  1911.) 

1.  Tbiai.  (I  25*)— Right  to  Open  and  Close 
— Apfirmative  of  Issues. 

Where  defendant  relies  on  a  plea  putting 
in  issue'  plaintiff's  demand  and  casting  on  him 
the  burden  of  proof,  plaintiff  has  the  right  to 
open  and  close,  and  it  is  only  when  defendant 
pleads  afiSrmative  matter  alone,  the  proof  of 
which  rests  on  him,  that  he  can  claim  the  right 
to  open  and  close,  so  that  where  defendant 
pleaded  the  general  issue,  as  well  as  a  counter- 
claim, he  is  not  entitled  to  open  and  close. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S§  47,  49;  Dec.  Dig.  |  25.*] 

2.  Witnesses  (S  177*)— Competency— Intkb- 

E8T— TbaNSACTIONS    WITH    DECEDENT. 

Code  1904,  f  3346,  providing  that  where 
one  of  the  original  parties  to  a  tiaaaaction  is 
dead,  the  other  party  thereto  may  not  testify  in 
his  own  favor,  unless  he  is  first  called  to  testify 
in  behalf  of  decedent,  or  unless  a  person  hav- 
ing an  interest  in  the  transaction,  derived  from 
decedent,  has  testified  in  behalf  of  the  latter  or 
of  himself,  does  not  render  a  defendant  incom- 
petent to  rebut  the  testimony  of  an  administra- 
tor, sning  on  a  transaction  with  decedent  as  to 
statements  alleged  to  have  been  made  by  de- 
fendant to  the  administrator  after  decedent's 
death. 

[Dd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  718;  Dec  Dig.  {  ITT.*] 

a  Evidence  (§  383*)  —  Accounts  —  Conclu- 
siveness. 

An  admission  by  defendant  that  an  ac- 
count, taken  by  him  from  his  books,  and  ren- 
dered to  the  administrator  of  a  deceased  party 
to  the  account,  at  the  administrator's  request 
which  shows  items  to  which  the  administrator 
is  entitled  and  payments  made  by  defendant  to 
decedent,  is  correct,  includes  both  debits  and 
credits,  and  must  be  received  in  its  entirety, 
subject  to  the  right  of  the  administrBtor  to  sur- 
charge it  for  errors  apparent  on  the  face  of  the 
account  or  by  proper  evidence. 

[Ed.  Note.— For  other  cases,  see  EvideaccL 
Cent  Dig.  i  1G69;  Dec.  Dig.  {  383.*] 

Error  to  Circuit  Court  Hanover  County. 

Action  by  C.  L.  Collins,  administrator  of 
C.  B.  Collins,  deceased,  against  A.  Wright 
and  another,  partners  under  the  firm  name 
of  A.  &  C.  Wright  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded. 

C.  W.  Throckmorton  and  Sam.  A.  Ander- 
son, for  plaintiffs  in  error.  Smith,  Moucure 
&  Gordon  and  Hill  Carter,  for  defendant  in 
error. 

WHITTLE,  J.  This  writ  of  error  brings 
under  review  a  Judgment  for  the  plaintiff  In 
an  action  of  assumpsit  by  the  defendant  in 
error,  Charles  L.  Collins,  administrator  of 
his  son,  Charles  R.  Collins,  deceased,  against 
the  plaintiffs   in  error,  Alfred   Wright  and 
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Clar^ice  E.  Wrigbt,  partners  doing  business 
under  tbe  Arm  name  of  A.  &  C.  Wright. 

The  defendants  (in  addition  to  the  general 
issue  of  nonassumpsit),  having  filed  a  plea 
of  set-off,  under  Va.  Code  1904,  eh.  160,  in 
excess  of  the  plalntUTs  demand,  claimed  the 
right  to  open  and  conclude  the  argument 
The  denial  of  that  contention  by  the  court 
constitutes  the  first  assignment  of  error. 

The  rule  of  practice  Is  well  settled  that 
wherever  the  defendant  relies  upon  a  plea 
which  puts  in  issue  the  plaintiffs  demand 
and  casts  upon  him  the'  burden  of  proof,  he 
has  the  right  to  begin  and  conclude  the  ar- 
gument It  is  only  when  the  defendant 
pleads  some  afllrmatlTe  matter  alone,  the 
proof  of  which  rests  upon  him,  that  he  can 
claim  the  right  to  commence  the  argument 
and  have  the  reply.  Steptoe's  Adm'rs  v.  Har- 
vey's Ex'rs,  7  Leigh,  501;  Young  v.  High- 
land, 9  Orat  16;  Valley  Mut  Life  Ass'n  y. 
Teewalt  79  Va.  421. 

The  next  assignment  of  error  is  to  the 
refusal  of  the  court  to  permit  the  defend- 
ant A.  Wright  to  rebut  the  testimony  of  the 
plaintiff,  who  had  been  Introduced  as  a  wit- 
ness and  had  testified  in  chief  in  support  of 
the  claim  asserted  in  his  declaration. 

On  cross-examination  the  witness  stated 
that  after  the  death  of  his  Intestate  he  had 
a  talk  with  the  defendant  A.  Wright  who  ad- 
mitted that  his  firm  owed  Charles  R.  Collins 
more  than  he  at  first  thought;  also  that  the 
work  contracted  to  be  done  by  plaintiff's  in- 
testate had  been  practically  completed,  and 
that  the  plaintiff  might  sell  the  team  and 
outfit  of  the  intestate  (which  had  been  con- 
veyed in  trust  to  secure  a  debt  due  to  the 
defendants);  and,  moreover,  that  the  firm 
of  A.  ft  C.  Wright  would  do  any  work  which 
was  necessary  to  be  done  to  complete  the  con- 
tract of  the  Intestate  free  of  charge,  provid- 
ed the  witness,  as  administrator,  would  pay  a 
certain  note  amounting  to  $4,667.94,  which 
be  had  done.  (The  defendants  were  railroad 
contractors,  and  the  plaintiff's  Intestate  a  sub- 
contractor under  them,  engaged  at  the  time 
of  his  death  In  -constructing  a  section  of  the 
roadbed  of  the  Tidewater  railroad.)  The  wit- 
ness also  testified  to  other  statements  alleg- 
ed to  have  been  made  to  him  by  A.  Wright 
which  were  highly  prejudicial  to  the  defend- 
ants. After  the  plaintiff  had  rested  his  case 
In  chief,  A.  Wright  was  offered  as  a  witness 
to  contradict  the  plaintiff  with  respect  to  the 
foregoing  alleged  statements,  yet  as  observ- 
ed, the  court  declined  to  allow  him  to  testify. 

This  assignment  involves 'the  construction 
of  section  3346,  Va.  Code  1904.  It  may  be 
well  to  observe  in  this  connection  that  dat- 
ing from  the  commencement  of  its  session  of 
1865-66,  the  Legislature  of  Virginia  has  man- 
ifested a  fixed  policy  to  remove  the  common- 
law  disability  of  witnesses  to  testify  by  rea- 
son of  Interest  and  for  many  other  causes, 
both  in  civil  and  criminal  cases.  So  far  as 
we  are  advised,  it  has  taken  no  backward 


step  In  that  regard,  but  the  tendency  of  all 
Its'  enactments  has  been,  from  time  to  time, 
to  enlarge  the  rule  of  competency.  Reynolds' 
Ex'r  V.  Callaway's  Ex'r,  31  Grat  436 ;  Brock's 
Adm'r  v.  Brock.  92  Va.  173,  23  S.  B.  224. 

Section  3346  reads  as  follows:  "Where  one 
of  the  original  parties  to  the  contract  or  oth- 
er transaction  which  Is  the  subject  of  the 
investigation,  is  Incapable  of  testifying  by 
reason  of  death,  insanity,  infancy,  or  other 
legal  cause,  the  other  party  to  such  contract 
or  transaction  shall  not  be  admitted  to  tes- 
tify in  his  own  favor  or  in  favor  of  any  oth- 
er person  whose  interest  is  adverse  to  that 
of  the  party  so  incapable  of  testifying,  un- 
less he  be  first'  called  to  testify  In  behalf  of 
such  last-mentioned  party;  or  unless  some 
person,  having  an  Interest  in  or  under  such 
contract  or  transaction,  derived  from  the 
party  so  incapable  of  testifying,  has  testified 
in  behalf  of  the  latter  or  of  himself  as  to 
such  contract  or  transaction;  or  unless  the 
said,  contract  or  transaction  was  personally 
made  or  had  with  an  agent  of  the  party  so 
Incapable  of  testifying,  and  such  agent  is 
alive  and  capable  of  testifying." 

In  this  case,  Charles  L.  Collins  testified  to 
alleged  conversations  with  one  of  the  defend- 
ants after  the  death  of  his  son,  and  as  his 
administrator  he  was  the  plaintiff.  In  his 
declaration,  he  claims  $18,273.87,  on  account 
of  transactions  had  with  his  decedent  and 
$299.23  on  account  of  transactions  with  him- 
self, as  administrator.  It  was  pressed  upon 
us  in  argument  that  he  stands  in  the  shoes 
of  and  represents  his  intestate,  and  has  "an 
interest  in  or  under  such  contract  or  transr 
action,  derived  from  the  party  so  Incapable 
of  testifying,"  at  least  to  the  extent  of  com- 
missions on  any  amount  which  he  might  re? 
cover;  and  that  he  certainly  has  such  an 
Interest  in  the  suit  as  would  have  rendered 
him  an  incompetent  witness  at  common  law 
— citing  Coalter's  Ex'r  v.  Bryan,  1  Grat  18, 
87,  et  seg.  In  our  view  of  the  case,  it  is  not 
necessary  to  pass  upon  this  contention. 

That  portion  of  the  act  of  1876-77  (Laws 
1876-77,  c.  256)  corresponding  to  section  3346 
necessary  to  be  considered  reads  as  follows: 
"  *  •  ♦  And  where  one  of  the  parties  is 
an  executor,  administrator,  curator,  or  com- 
mittee, or  other  person  representing  a  dead 
person,  an  Insane  person,  or  a  convict  in  the 
penitentiary,  the  other  party  shall  not  be 
permitted  to  testify  in  his  own  favor,  unless 
the  contract  or  other  transaction  in  issue, 
or  subject  of  investigation,  was  originally 
made  or  had  with  a  person  who  is  living  and 
competent  to  testify,  except  as  to  such  things 
as  have  been  done  since  the  powers  of  such 
fiduciary  were  assumed." 

In  an  address  delivered  by  Judge  Burks 
before  the  Virginia  State  Bar  Association, 
on  the  revision  of  the  statutes  of  this  state, 
he  said:  "The  expositor  of  the  Code  should 
keep  in  mind  the  rule  of  construction,  that 
in  a  general  revision  of  the  statutes  of  a 
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state,  the  change  of  phraseology  in  a  former 
statute  does  not  necessarily  imply  an  inten- 
tion to  change  the  law — that  Is,  Its  meaning. 
On  the  contrary,  the  established  rule  is,  that 
the  old  law  was  not  Intended  to  be  altered, 
unless  such  intention  plainly  appears  In  the 
new  Code.' "  Report  of  Va.  Bar  Association, 
1891,  p.  116;  Parramore  v.  Taylor,  11  Grat. 
at  page  242;  The  Wenonab,  21  Grat  at 
page  695;  Harrison  v.  Wissler,  98  Va.  597, 
36  S.  E.  982;  Puckett  v.  MuUlns'  Adm'r,  106 
Va.  248,  55  S.  B.  676. 

It  cannot  be  denied  that  A.  Wright  would 
hare  been  a  competent  witness  under  the  for- 
mer statute  to  Impeach  the  testimony  of 
Charles  L.  Collins;  and  in  Goodell's  Bx'rs 
T.  Gibbons,  91  Va.  608,  22  S.  E.  504,  In  con- 
struing sections  3346  and  3348,  Keith,  P.,  on 
page  610  of  91  Va.,  page  504  of  22  S.  E., 
says:  "Our  statute,  found  in  sections  3346 
and  3348  of  the  Code,  was  never  designed  to 
Impose  any  disqualification  upon  the  compe- 
tency of  witnesses  to  testify,  which  did  not 
-theretofore  exist  It  was  intended  to  remove 
incompetency,  and  not  to  create  it  in  any 
case." 

The  real  subject  of  investigation  upon 
which  A.  Wright  was  called  to  testify  was 
whether  he  bad  made  the  statements  imput- 
ed to  him  by  the  plaintiff,  Charles  L.  Col- 
lins, and  that  can  hardly  be  said  to  come 
within  the  disqualifying  influence  of  the  lan- 
guage of  section  33461.  The  language  of  the 
section  pertinent  to  this  discussion  has  not 
been  construed. 

Confining  our  ruling  to  the  precise  Issue 
submitted  by  the  bill  of  exceptions,  and  In- 
terpreting the  statute  in  the  light  of  the  his- 
tory of  the  legislation  on  the  subject  and  of 
the  foregoing  authorities,  we  are  of  opinion 
that  A.  Wright  was  a  competent  witness  to 
rebut  the  testimony  of  the  plaintiff  with  re- 
spect to  the  statements  alleged  to  have  been 
made  by  the  former  to  the  latter  after  the 
death  of  his  Intestate,  Charles  R.  Collins. 

As  there  is  to  be  a  new  trial  upon  different 
evidence,  we  need  not  notice  objections  to  in- 
structions founded  on  the  evidence  before  ua. 
Nor  is  it  necessary  to  pass  upon  the  suffl- 
clency  of  the  evidence  to  warrant  the  ver- 
dict It  Is  proper,  however,  for  us  to  state 
the  rule  with  respect  to  the  probative  value 
of  an  account,  standing  alone,  taken  by  the 
defendants  from  their  books  and  rendered  to 
the  plaintiff  at  his  request 

The  account  thus  rendered  shows  items  to 
which  the  plaintiff,  as  administrator,  is  en- 
titled, and  also  payments  or  advances  made 
by  the  defendants  to  his  intestate  In  his  life- 
time. The  admission  by  the  defendants  that 
the  account  Is  correct  Includes  both  debits 
and  credits,  and  must  be  received  In  its  en- 
tirety, subject  of  course,  to  the  right  of  the 
plaintiff  to  surcharge  and  falsify  It  for  er- 
rors, If  any,  apparent  on  the  face  of  the  ac- 


count or  by  proper  evidence.  Jones  ▼.  Jones, 
4  Hen.  &  Munf.  447;  Freeland  v.  Cocke's 
Representatives,  3  Munf.  352;  Robertson  v. 
Archer,  5  Rand.  319,  324;  Morris  v.  Hurst 
1  Wash.  C.  C.  443.  Fed.  Cas.  No.  9,832;  Per- 
kins V.  Lane,  82  Va.  59. 

For  these  reasons,  the  Judgment  must  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 

Reversed. 

CARDWELL,  J.,  ^bsent 


(ui  Va.  ett) 

CARTER'S  HEIRS  v,  COOPER. 

SAME  V.  SKEEN. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

1.  DiSMISBAI.  AND  NONSUIT  (S  60*)— iNVOiUW- 
TABY  DiSMISSAXr-GBOUNDS— WaNI  OF  PB0S> 
ECUTION. 

It  was  error  to  dismiss  an  action  because 
of  failure  of  plaintiff  to  prosecute  it  with  rea- 
sonable diliKence,  and  because  no  order,  except 
an  order  of  continuance,  had  been  entered  for 
more  than  five  years,  whete  defendants  bad  not 
attempted  to  hasten  the  trial  and  are  now 
ready  and  able  to  try  the  case  with  as  complete 
justice  to  themselves  aa  when  the  suits  were 
Drought,  and  plaintiffs  have  appeared  at  each 
term  of  court  and  in  answer  to  the  motion  to 
dismiss  declare  their  readiness,  and  moved  to 
proceed  with  the  trial  on  the  merits  at  once. 

[Ei.  Note. — ^For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  if  140-152;  Dec  Dig. 
160.*] 

2.  Attobnet  and  Cuknt  (S  101*)— Authobi- 
TT  or  Attorney— CoMPBOMisK. 

There  was  no  error  in  refusing  to  enter  as 
the  judgment  of  the  court  a  compromise  entered 
into  between  counsel  for  the  parties,  where 
plaintiff's  counsel  bad  no  authority  to  make  the 
compromise. 

[B^d.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  Si  2^-216;  Dec.  Dig.  1 101.*J 

Error  to  Circuit  Court  Wise  County. 

Actions  by  Dale  Garter's  Heirs  against 
Keman  Cooper  and  against  Nathaniel  Skeen. 
From  judgments  dismissing  the  actions,  plain- 
tiffs bring  error.    Reversed  and  remanded. 

Rufus  A.  Ayers,  E.  H.  Fulton,  John  J. 
Stuart  W.  H,  Rouse,  and  Phlegar  &  Powell, 
for  plaintiffs  In  error.  Vicars  &  Peery,  D.  D. 
Hull,  Jr.,  and  W.  J.  Henson,  for  defendants 
In  error. 

HARRISON,  J.  These  two  actions  of 
ejectment  involving  a  large  boundary  of 
land,  alleged  to  contain  55,000  acres,  were 
instituted  in  the  year  1878  by  Dale  Carter 
against  a  number  of  defendants  In  each  case, 
including  the  defendant  in  error,  Eernan 
Cooper,  in  the  one  case,  and  the  defendant 
In  error,  Nathaniel  Skeen,  in  the  other. 

The  differences  between  the  two  cases  are 
very  slight  and  Immaterial;  the  most  con- 
spicuous variation  being  that  the  rule  to 
plead,  directed  by  the  order  of  April  6,  1880, 
was  executed  In  the  Skeen  Case,  but  does 
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not  appear  to  have  been  execnted  in  the 
Cooper  Case.  This  difference  does  not  affect 
the  result;  the  questions  arising  in  the  cases, 
which  were  heard  together,  being  practically 
the  same. 

Dale  Carter  haTlng  died,  the  cases  were 
revived  in  the  name  of  his  heirs  at  law  In 
18T9,  and  have  been  kept  on  the  docket  to 
the  present  time,  except  as  to  such  of  them 
as  were  tried  and  otherwise  disposed  of. 
There  have  been  a  number  of  Important  or- 
ders entered  in  the  cases  from  time  to  time 
looking  to  a  trial,  but  for  about  17  years 
there  have  been  only  general  orders  of  con- 
tinuance entered  at  the  cost  of  the  plaintiffs. 
In  1885  a  compromise  of  these  'cases  was 
agreed  upon,  reduced  to  writing,  and  filed  in 
the  papers  of  each  case,  with  the  under- 
standing that  the  compromise  was  to  be  en- 
tered up  as  the  judgment  of  the  court 
This  agreement  proved  ineffectual,  because  it 
turned  out  that  the  counsel  entering  into  it 
were  not  authorized  by  their  clients  to  make 
it,  and  much  delay  was  subsequently  occa- 
sioned in  a  vain  attempt  to  have  this  com- 
promise agreement  ratified  by  all  the  parties 
Interested. 

As  already  mentioned,  there  were  a  large 
number  of  defendants,  and  as  to  each  one 
of  them  there  bad  to  be  a  separate  trial.  A 
number  of  the  cases  have  been  disposed  of, 
and  a  number  remain,  including  the  two  be- 
fore us,  not  yet  settled. 

In  this  condition  of  the  record,  the  defend- 
ant In  error  In  each  of  the  cases  at  bar,  on 
October  19,  1909,  moved  the  court  to  dismiss 
the  case  as  to  him  and  strike  it  from  the 
docket,  because  of  the  failure  of  the  plain- 
tiffs to  prosecute  the  same  with  reasonable 
diligence,  and  for  the  further  reason  that  no 
order,  except  an  order  of  continuance,  had 
been  entered  in  either  case  for  more  than 
five  years.  The  plaintiffs  were  required  to 
file  an  answer  in  writing  to  this  motion, 
showing  cause  why  the  motion  to  dismiss 
should  not  prevail.  In  this  answer  the  plain- 
tiffs say,  that  they  are  inow  and  have  been 
at  all  times  ready  to  proceed  with  the  trial 
of  these  cases,  and  that  the  defendants  have 
not  at  any  time  asked  for  a  trial.  The 
plaintiffs,  in  further  response  to  the  motion 
to  dismiss,  declare  their  readiness,  and  mov- 
ed the  court  to  proceed  with  the  trial  upon 
the  merits  at  once  at  the  then  pending  term, 
insisting  that  they  could  not  be  held  to  have 
failed  in  diligeDce,  because  they  had  not 
forced  the  defendants  to  trial. 

Upon  the  hearing  the  order  complained  of 
was  entered,  dismissing  each  of  the  cases 
as  to  the  plaintiffs  in  error,  for  failure  to 
prosecute  the  same  with  due  diligence;  the 
court  expressly  declining  to  pass  upon  the 
ground  of  the  motion  founded  .upon  the  five- 
year  statute.  TUs  action  of  the  court  is  as- 
signed as  error. 

This  application  of  the  purely  equitable 
doctrine  of  laches  in  common-law  actions,  In- 

60S.B.-60 


volvlng  the  question  here  at  lasne,  has  never 
been  the  practice  in  Virginia.  The  practice, 
and  in  our  opinion  the  better  practice,  has 
been  that  a  rule  against  the  plaintiff  to  speed 
his  cause  should  precede  any  motion  to  dis- 
miss an  action  for  fallnre  to  prosecute ;  and 
the  appearance  of  the  plaintiff  In  court, 
ready  for  trial,  lias  always  been  regarded 
as  a  conclusive  answer  to  such  a  rule.  This 
practice  prevails  in  many  of  the  states. 

In  14  Cyc.  p.  448,  citing  a  number  of  au- 
thorities, It  is  said:  "It  is  the  general  prac- 
tice that  the  service  of  a  rule  or  notice  to 
plaintiff  to  proceed  In  the  cause,  or,  as  it  is 
sometimes  called,  a  rule  to  speed  the  cause, 
must  precede  the  motion  to  dismiss  for  want 
of  prosecution." 

There  is  nothing  in  the  record  of  either 
of  the  cases  now  before  us  to  take  it  out 
of  the  general  rule  of  practice  mentioned. 
The  evidence  does  not  tend  to  show  any 
abandonment  of  the  right  to  prosecute  either 
action;  on  the  contrary,  it  satisfactorily  ap- 
pears that  there  was  never  any  purpose  to 
abandon  such  right  The  actions  have  been 
kept  on  the  docket;  the  plaintiffs'  counsel 
has  appeared  and  answered  to  the  calling  at 
every  term;  there  have  been  trials  In  some 
of  the  cases,  two  having  been  brought  to  this 
court;  some  Iiave  been  compromised  and  set- 
tled, while  other  defendants  have  bought 
their  way  out  of  the  suits  from  the  plain- 
tiffs; and,  so  far  as  the  record  shows,  the 
defendants  are  now  ready  and  able  to  try, 
with  as  complete  Justice  to  themselves  as 
when  the  suits  were  brought  They  have 
had  it  in  their  power  at  any  time  to  have 
secured  a  trial  by  asking  for  a  rule  to  speed. 
They  have,  however,  chosen  to  pursue  a 
course  of  inaction,  thereby  tacitly  consent- 
ing to  the  delay,  and  now  appear,  for  the 
first  time,  in  court  and  demand  a  dismissal 
of  the  cases  upon  the  ground  that  the  plain- 
tiffs have  been  guilty  of  laches  in  not  forc- 
ing them  to  a  trial.  Under  the  circumstanc- 
es disclosed  by  these  records,  the  plaintiffs,  ■ 
having  announced  their  readiness,  should 
have  been  allowed  to  proceed  with  the  trial 
in  each  case. 

It  is  further  assigned  as  error  that  the 
circuit  court  erred  In  refusing  to  enter  as 
Its  judgment  in  each  of  these  cases  the  com- 
promise dated  April  1,  1885,  signed  by  the 
defendants  in  error,  respectively,  and  by 
plaintiffs'  counsel. 

There  was  no  error  in  this  action  of  the 
court  The  record  shows  that  plaintiffs' 
counsel  had  no  authority  to  make  the  com- 
promise, and  all  parties,  for  that  reason,  long 
ago  treated  it  as  abandoned;  plaintiffs'  coun- 
sel admitting  that  he  had  exceeded  his  au- 
thority, and  saying  that  the  agreement  would 
not  be  carried  out.  This  was  a  sufficient  rea- 
son for  not  entering  up  the  compromise  as 
the  judgment  of  the  court,  to  say  nothing  of 
other  reasons. 

For  the  error  of  the  court  already  pointed 
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out,  In  <tl8ml88lng  these  salts,  Its  Jndsment 
in  each  roust  be  reversed,  and  the  cases  re- 
manded for  further  proceedings  not  in  con- 
flict with  this  opinion. 
Reversed. 

CARDWELIi,  J.,  absent  in  both  cases. 


<U1  Va.  707) 

NEBLHXT  ▼.  SHACKBI/rON,'  Sheriff,  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
12,  1911.) 

1.  Appeal  and  Ebbor  ({  78*)— Decisions  Re- 
viewable—Final  Decbee. 

Under  Code  1904,  {  3435a,  providing  that 
every  court  or  >  judge  authorized  to  award  in- 
junctions at  the  expiration  of  the  time  during 
which  the  injuDCtiou  is  to  be  effective,  may  on 
motion  dissolve  or  enlarge  the  injunction,  or 
yrant  a  further  Injunction,  and  from  any  such 
injunction  which  shall  stand  dissolved,  or  from 
any  order  dissolving  such  injunction  and  refus- 
ing to  grant  a  further  injunction,  there  shall  be 
no  appeal,  an  order  which  not  only  dissolves  an 
injunction,  but  dismisses  the  plaintiff's  bill, 
awards  costs  against  him  and  for  defendant,  and 
directs  the  defendant,  as  sheriff,  to  proceed  on 
execution  in  his  hands  as  if  no  injunction  had 
been  granted,  is  a  final  decree,  over  which  the 
Supreme  Court  of  Appeals  has  jurisdiction  by 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  464-483;   Dec.  Dig.  {  78.*] 

2.  Homestead  (§  74*)— Peopebtt  Constitut- 
INO  Homestead— Pboducts. 

Under  Const,  art.  14,  §  193  (Code  1904,  p. 
cclxzi)  relating  to  homestead  exemption,  declar- 
ing that  the  provisions  of  the  article  shall  be 
Uheially  construed,  crops  from  a  homestead  are 
«zempt  from  levy  and  sale  under  execution. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {!  107,  108;   Dec.  Dig.  {  74.*] 

Appeal  from  Circuit  C!ourt,  Lunenburg 
■County.   • 

Bill  by  C.  M.  Neblett  for  injunction  against 
A.  B.  Shackelton,  as  SherUF,  and  others. 
From  a  decree  dismissing  the  bill,  the  orator 
appeals.    Reversed  and  rendered. 

W.  E.  Neblett,  W.  Moncure  Gravatt,  and 
,  W.  E.  Ndson,  for  appellant    R.  Turnbull  & 
Son,  for  appellees. 

KEITH,  P.  It  appears  from  the  bill  filed 
by  the  appellant  In  this  case  that  he  is  a 
resident  and  citizen  of  the  county  of  Liuen- 
burg,  a  married  man  with  a  wife  and  several 
small  children  dependent  upon  him  for  sup- 
port, and  that  he  was  entitled  to  the  benefit 
and  protection  of  the  exemptions  under  the 
laws  of  Virginia  In  such  cases  made  and  pro- 
vided; that  he  had  previously  declared  his 
intention  to  claim  and  has  claimed  the  bene- 
fit of  the  homestead  exemption,  and  on  the 
15th  day  of  September,  1902,  executed  a  deed 
In  which  the  homestead  exemption  was  set 
apart  in  certain  property  therein  described, 
consisting  of  a  tract  of  land  In  the  county  of 
Lunenburg  containing  about  500  acres,  valu- 
ed at  $1,500 ;  that  this  farm  is  still  retained 
as  his  homestead,  and  that  he  has  from  year 


to  year  cultivated  It,  and  In  the  year  1908 
raised  and  housed. about  7,000  pounds  of  to- 
bacco, worth  at  least  |900;  that  of  this 
amount  about  one-fourth  belonged  to  a  col- 
ored tenant;  that  the  entire  crop  was  rais- 
ed on  the  homestead  farm  in  the  ordinary 
course  of  cultivation  and  husbandry,  and  be- 
ing BO  raised  he  claims  that  It  was  part  and 
parcel  of  his  homestead  exemption,  exempt 
from  levy,  seizure,  garnishment,  or  sale  un- 
der any  execution  or  process  known  to  the 
laws  of  Virginia,  but  that  he  had  the  right  to 
use  it  for  the  maintenance  and  support  of 
bis  family. 

The  bill  states  that  Judgments  at  various 
times  had  been  gotten  in  the  courts  of  Lunen- 
burg against  appellant;  that  none  of  the 
Judgments  is  upon  a  contract  waiving  the 
homestead  exemption ;  and  that  on  the  21st 
day  of  September,  1908,  executions  were  is- 
sued upon  these  Judgments,  and  were  deliv- 
ered to  the  sheriff  of  Lunenburg,  who  upon 
the  23d  day  of  September,  1908,  levied  on  the 
tobacco  before  referred  to,  and  made  on  each 
of  the  executions  the  following  return:  "Lev- 
ied on  1,000  sticks  of  tobacco,  the  one-half 
interest  of  C.  H.  Neblett  in  share  crop,  and 
also  on  2,650  sUcks  of  said  C.  M.  Neblett'a 
individual  crop  of  tobacco  found  on  the  prem- 
ises." He  prays  for  an  injunction  restrain- 
ing the  sheriff  of  Lunenburg  and  the  Judg- 
ment creditors  from  selling  this  tobacco, 
grown  and  raised  upon  his  homestead,  al- 
leging that  there  Is  no  complete  aud  adequate 
remedy  at  law,  and  if  the  sheriff  Is  allowed 
to  sell  his  tobacco  under  the  executions,  he 
will  he  materially  and  Irreparably  injured. 
He  therefore  'prays  that  A.  B.  Shackelton, 
sheriff  of  Lunenburg,  and  the  several  exe- 
cution creditors  may  be  made  parties  defend- 
ant, and  that  they  be  enjoined  and  restrain- 
ed from  selling  the  tobacco  and  collecting 
their  Judgments. 

On  the  9th  day  of  October,  1908,  an  in- 
junction was  awarded  In  accordance  with 
the  prayer  of  the  bill,  to  take  effect  upon  the 
execution  of  the  required  bond,  and  to  re- 
main in  force  until  Monday,  the  16th  day  of 
November,  1908,  unless  previously  enlarged 
or  dissolved  In  the  manner  prescribed  by 
statute  in  such  cases  made  and  provided. 

At  the  November  term  of  the  court,  the 
defendants  appeared,  demurred  to  the  bUl, 
and  filed  their  answers,  and  at  the  April 
term,  1909/  the  cause  was  brought  on  to  be 
heard  upon  the  bill  and  exhibits,  the  demur- 
rer and  answer  of  the  defendants,  the  tem- 
porary injunction  theretofore  granted,  upon 
the  motion  of  plaintiff  to  enlarge,  and  upon 
the  motion  of  the  defendants  to  dissolve  the 
injunction;  notice  of  motion  to  dissolve  be- 
ing waived.  The  court  after  mature  consid- 
eration declined  to  enlarge  the  Injunction, 
and  "ordered  that  the  bill  of  complainant  be 
dismissed,  and  that  the  defendants  recover 
of  the  said  plaintiff  their  costs  by  them  in 


*For  otber  cues  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Vig.  Kay  No.  Serlea  *  Rep'r  IndaxM 
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this  behalf  expended.  And  A.  B.  Shackel- 
ton,  sheriff,  Is  hereby  directed  to  proceed 
upon  the  executions  in  his  hands  as  set  out 
In  the  bill  of  the  plaintiff  Just  as  if  no  in- 
junction had  been  granted."  To  that  decree 
an  appeal  was  allowed. 

The  first  point  to  be  determined  is  the  mo- 
tion of  appellees  to  dismiss  the  appeal  as 
having  been  improvidently  awarded;  the 
ground  relied  upon  being,  that  section  3435a 
of  the  Code  of  1904  provides:  "Every,  court 
or  judge  authorized  to  award  injunctions 
may.  If  In  the  opinion  of  the  court  or  judge 
it  be  proper  so  to  do,  prescribe  In  the  in- 
junction order  the  time  during  which  the  in- 
junction shall  be  effective,  and  after  the  ex- 
piration of  such  time  the  said  injunction, 
unless  previously  enlarged  as  hereinafter  pro- 
vided, shall  stand  dissolved.  The  party  to 
whom  such  Injunction  is  awarded  may  with- 
in such  time  give  notice  to  the  adverse  party 
or  to  his  attorney  at  law  or  in  fact  of  the 
time  and  place  at  which  he  will  move  the 
court  or  judge  to  whom  the  bill  is  addressed 
to  enlarge  such  injunction  or  to  grant  a 
further  Injunction,  and  such  adverse  party 
may  within  svch  time  and  after  like  notice 
move  the  said  court*  or  judge  to  dissolve  such 
Injunction,  and  on  such  motion  by  either 
of  said  parties  the  said  court  or  Judge  may 
dissolve  or  enlarge  said  Injunction  or  grant 
a  further  injunction.  From  any  such  In- 
junction which  shall  stand  dissolved  as  afore- 
said and  from  any  order  dissolving  such 
injunction  and  refusing  to  grant  a  further 
injnnction  there  shall  be  no  appeal;  but  if 
such  order  of  dissolution  and  refusal  be  made 
by  a  circuit  court  or  corporation  court,  or 
a  judge  thereof,  application  for  an  injunction 
may  be  made  to  a  jndge  of  the  Supreme  Court 
of  Appeals,  as  provided  in  section  thirty-four 
hundred  and  thirty-eight  of  the  Code  of  Vir- 
ginia, who  may  award  an  Injunction  in -ac- 
cordance with  that  section." 

The  preliminary  injunction  was  awarded 
on  the  9th  day  of  October,  1908,  and  was  to 
continue  until  the  16th  day  of  November, 
1908,  unless  previously  enlarged  or  dissolved. 
At  ttie  November  term  the  defendants  an- 
swered, and  at  the  April  term,  1909,  the 
case  came  on  to  be  heard  upon  the  papers 
filed  and  upon  the  motion  of  the  plaintiff  to 
enlarge  the  Injunction  theretofore  granted, 
and  the  motion  of  defendants  to  dissolve  that 
injunction ;  whereupon  the  court  entered  an 
order  dismissing  the  bill. 

If  the  court  had  refused  to  enlarge  the  in- 
jnnction, or  had  dissolved  the  injunction, 
and  had  done  no  more,  it  may  be  that  the 
orders  would  not  have  been  appealable  im- 
der  the  section  quoted,  3435a.  But  the  court 
did  not  stop  there.  It  dismissed  the  plain- 
tiff's bill,  awarded  costs  against  him  and  in 
favor  of  defendants,  and  directed  the  sheriff 
to  proceed  upon  the  executions  in  bis  hands 
as  if  no  injunction  had  been  granted.  This 
is  in  all  respects  a  final  decree,  over  which 
this  court  has  jurisdiction  by  appeaL 


This  brings  us  to  a  conslderatioii  of  the 
case  upon  its  merits. 

A  homestead  of  the  value  of  $1,500  was  set 
apart  In  land  upon  which  the  plaintiff,  his 
wife,  and  infant  children  resided,  and  upon 
which,  in  the  ordinary  course  of  husbandry, 
he  raised  and  gathered  a  crop  of  tobacco. 
This  tobacco  was  levied  upon  after  it  was 
severed,  and  the  sole  question  for  decision  is, 
whether  or  not  it  is  protected  from  sale  un- 
der the  executions  issued  upon  judgments 
founded  upon  contracts  In  which  there  was 
no  waiver  of  the  homestead  exemption. 

Our  homestead  laws  rest  upon  article  14, 
i  193  of  the  state  Constitution  (Code  1904,  p. 
cclxxl)  which,  among  other  things,  declares 
that  "the  provisions  of  this  article  shall  be 
liberally  construed,"  thereby  embodying  into 
the  organic  law  a  principle  of  construction 
which  courts  everywhere  apply  to  such  laws 
as  being  remedial  In  their  character,  and 
therefore  to  be  liberally  construed. 

The  courts  of  some  other  states  and  some 
text-writers  hold  that  "the  usufruct  of  home- 
stead property  Is  not  exempt,  because  that 
which  produces  it  is  so.  In  the  abs«>ce  of 
any  law  creating  the  exemption,  the  income 
of  such  property,  when  it  tuts  taken  inde- 
pendent form,  is  liable  to  the  creditor.  Were 
a  different  rule  to  prevail,  the  income  could 
be  capitalized  and  recapitalized  from  that 
one  nucleus  to  the  building  up  of  colossal 
fortunes  in  defiance  of  debts  past  and  future. 
And  what  a  door  would  be  opened  to  frauds 
and  perjuries,  as  each  owner  of  a  homestead 
would  be  tempted  to  allege  and  establish 
that  all  his  estate,  no  difference  how  ac- 
quired, was  but  the  increment  of  his  own, 
or  the  homestead  of  some  remote  ancestor." 
This  is  the  view  presented  at  page  242  of 
Waples  on  Homestead  and  Exemption,  and 
the  decision  cited  in  support  of  it  is  Citi- 
zens' National  Bank  v.  Oreen,  78  N.  O.  247. 

Appellees  rely  also  upon  Coates  v.  Cald- 
well, 71  Tex.  19,  8  S.  W.  922,  10  Am.  St.  Rep. 
725,  In  which  it  appears  that  a  part  of  the 
cotton  levied  upon  had  been  picked  but  not 
removed  from  the  field,  and  a  part  had  ma- 
tured but  bad  not  been  picked.  It  was  held 
that  the  unpicked  cotton  was  not  the  subject 
of  levy,  but  that  the  cotton  which  had  been 
picked  could  not  be  exempted. 

The  case  of  Horgan  v.  Amlck,  62  Cal,  401, 
Seems  to  be  to  the  same  effect. 

Unless  these  decisions  are  governed  by 
something  In  the  statutes  of  the  states  re- 
ferred to,  they  strike  us  as  being  narrow  and 
technical  in  the  extreme.  Of  what  value  un- 
picked cotton  could  be  to  the  householder  it 
is  difficult  to  perceive.  As  long  as  It  remain- 
ed in  the  field  exposed  to  the  weather  and  to 
be  utterly  wasted,  it  was  protected  by  the 
homestead,  but  as  soon  as  it  was  picked  and 
assumed  a  useful  and  marketable  form,  the 
protection  of  the  homestead  was  withdrawn 
and  It  became  subject  to  seizure  by  the  cred- 
itor. 
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It  WEB  pressed  npon  the  court  In  Citizens' 
Bank  v.  Green,  supra,  that  a  homestead  bar- 
ing been  secured  to  the  debtor  by  law,  all  In- 
come derived  from  its  use  Is  merely  an  In- 
cident which  follows  the  principal  and  be- 
longs absolutely  to  him,  and  may  be  used  In 
improving  the  property  or  any  othet  im- 
provements, and  that  unless  this  be  so  the 
law  rather  discourages  than  Invites  improve- 
ment and  enterprise  by  cutting  off  all  Induce- 
ments to  Industry,  the  legitimate  rewards  of 
which,  when  in  excess  of  the  exemption, 
would  be  seized  and  sold  by  the  creditor. 
That  this  is  true  cannot  be  successfully  re- 
futed, and  the  answer  which  was  made  by 
the  court  does  not  appeal  to  us.  We  have  no 
fear  that  colossal  fortunes  in  defiance  of 
debts  past  or  future  will  be  built  up  upon  the 
nucleus  of  incomes  derived  from  a  capitaliza- 
tion, and  recaptialization  of  the  proceeds  of 
crops  derived  from  land  set  apart  as  home- 
steads. 

The  Supreme  C!ourt  of  Iowa  liaa  bad  this 
subject  under  consideration  in  Morgan  v. 
Ronntree,  8S  Iowa,  240,  5S  N.  W.  65,  and  al- 
so reported  in  45  Am.  St  Rep.  234,  where 
the  conclusion  was  reached  that  moneys  due 
for  rent  of  a  homestead  are  exempt  from  ex- 
ecution. In  the  course  of  the  opinion,  the 
court  said:  "We  think  it  is  In  harmony  vrith 
the  evident  spirit  and  purpose  of  our  stat- 
ute to  hold  that  the  head  of  a  family  owning 
a  homestead  lias  a  right  to  hold  as  exempt 
not  only  the  homestead  and  its  use,  but  also 
crops  or  money  which  he  may  derive  from 
its  use  while  the  property  continues  to  be  his 
homestead.  If  the  homestead  Is  terminated 
by  abandonment  or  otherwise,  the  exemption 
ceases.  To  hold  that  the  owner  of  a  home- 
stead can  only  hold  as  exempt  such  proceeds 
of  Its  use  as  the  Industry  of  himself  or  fam- 
ily has  produced  would  be  in  many  cases  to 
deny  the  benefits  of  such  exemption  entirely. 
Take  the  case  of  an  owner  who  cannot,  from 
any  cause,  cultivate  the  homestead  garden 
of  40  acres;  there  is  no  good  reason  why 
he  may  not  rent  them  to  another,  and  hold 
the  proceeds  exempt  for  the  use  of  his  fam- 
ily. This  case  furnishes  another  apt  illus- 
tration; also  the  case  of  one  having  spare 
room  in  the  homestead,  who  takes  lodgers, 
or  one  who,  having  no  use  for  a  stable  on 
the  homestead  premises,  rents  it  to  another. 
We  are  clearly  of  the  opinion  that  proceeds 
derived  from  the  use  of  the  homestead  while 
it  remains  such  are  exempt  to  the  head  of  a 
family.  Whether  property  purchased  with 
such  proceeds,  not  otherwise  exempt,  would 
be  subject  to  execution  we  do  not  determine." 

This  case  derives  additional  value  from 
having  been  annotated  by  Mr.  Freeman,  who 
in  a  note  says  in  part  as  follows:  "As  to 
certain  classes  of  homestead,  the  object  of 
the  statute  is  not  restricted  to  afFording  a 
mere  shelter  of  the  family;  and  perhaps 
there  is  no  class  of  which  it  may  fairly  be 


said  that  the  statute  did  not  intend  the  debt- 
or to  have  the  advtmtage  accruing  from  th« 
profitable  use  of  the  homestead  for  such  pur- 
poses as  it  might  be  devoted  to  without  Im- 
pairing its  homestead  character  or  abandon- 
ing all  exemption  rights  therein.  The  prin- 
cipal case  goes  further  than  any  other  fall- 
ing within  our  observation  in  securing  to  a 
debtor  the  profits  of  his  homestead,  accruing 
when  he  was  absent  therefrom.  We  are  not 
inclined  to  doubt  or  criticise  it  on  that  ac- 
count. The  claimant  has  a  ri^t  to  the  full 
use  of  bis  homestead,  and  if  he  denies  him- 
self part  of  this  right  and  thereby  becomes 
entitled  to  compensation,  as  when  he  lets 
the  whole,  or  some  part  of  it,  the  courts,  in 
denying  creditors  the  right  to  garnish  or 
otherwise  subject  to  execution  the  proceeds 
of  such  letting,  inflict  no  wrong  on  the  cred- 
itor. A  case,  equitably  still  less  subject  to 
doubt,  arises  when  the  owner  of  an  agri- 
cultural homestead  plants  and  harvests  a 
crop  which  his  creditor  undertakes  to  seize 
in  satisfaction  of  a  debt  By  not  restricting 
such  a  homestead  to  the  dwelling  house  and 
its  appurtenances,  and  in  permitting  it  to 
extend  over  lands  useful  only  for  the  pro- 
duction of  crops,  the  L^grislature  impliedly 
expressed  an  intention  to  Include  the  bene- 
ficial use  of  those  lands  in  the  homestead 
exemption.  It  is  true  that  In  many  Instanc- 
es there  is  an  enumeration  of  the  itersonal 
property  which  a  debtor  is  entitled  to  re- 
tain as  exempt  from  execution,  and  that  the 
produce  of  the  homestead  may  exceed  this 
enumeration  or  be  of  a  different  character. 
Hence  some  courts  have  denied  that  the  prod- 
uce of  a  homestead  is  exempt  from  execu- 
tion, unless  of  a  character  or  quantity  which 
would  exempt  It  though  It  had  been  acquir- 
ed from  any  other  source.  Others  affirm  that 
the,  exemption  of  a  homestead  extends  to 
the  crops  grown  thereon." 

This  case  is  one  of  first  impression,  we  be- 
lieve, in  this  state,  and  in  passing  upon  it 
it  has  been  our  object  so  to  construe  the 
Constitution  and  statutes  bearing  upon  the 
subject  as  to  advance  their  humane  purpose. 
To  deny  to  the  homestead  claimant  exemp- 
tion of  the  crops  rttlsed  upon  the  homestead 
property  would  be  injurious  to  the  public, 
as  tending  to  discourage  good  husbandry  and 
the  general  improvement  of  the  land  set 
apart  as  a  homestead,  and  would  render  the 
benefit  intended  to  be  secured  to  the  head 
of  the  family  for  the  support  of  those  de- 
pendent upon  him,  in  many  instances,  utter- 
ly vain  and  illusory. 

We  are  therefore  of  opinion  that  the  de- 
cree of  the  circuit  court  should  be  reversed, 
and  this  court  will  enter  such  decree  aa  that 
court  should  have  rendered. 

Reversed. 

HARRISON  and  WHITTLB,  33^  absent 
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POND'S  ADM'X  ▼.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Neoligbncb  (S  12*)— Acts  in  Emkboenct. 

One  acting  in  an  emergency  is  not  required 
to  adopt  the  wisest  or  safest  possible  course  in 
order  to   prevent  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  14;    Dec  Dig.  i  12.*] 

2.  Mastbb  ahd  Sebvant  (§  281*)  —  Injtjbmb 
TO  Sebvant— Actions— SirrFiciKNCT  or  Evi- 
dence. 

In  an  action  for  the  death  of  an  engineer 
by  running  into  an  oi>en  switch  and  colliding 
with  a  yanl  engine,  evidence  held  to  show  that 
sufficient  time  did  not  intervene  after  discover- 
ing decedent's  danger  to  have  avoided  the  acci- 
dent by  removing  the  switch  engine  before  it 
was  struck. 

*  [Ed.  Note.- For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  it  987-996;   Dec.  Dig.  g  281.*] 

3.  Mastbb  and  Sebvant  (i  243*)  —  In jubiks 
TO   Servant — Conthibdtory   Negligence— 

VlOI^IION    or  E^FLOTEB'B   RULES. 

Defendant  railroad  company's  rules  provid- 
ed that  when  within  yard  limits  trains  must 
run  with  great  care  and  under  the  engineman's 
control,  and  a  special  bulletin,  issued  to  all  en- 
gineers some  time  before  the  accident,  was 
to  the  effect  that  the  engineman  was  not  re- 
lieved of  all  ^sponsibility  because  the  white 
•witch  signal  was  shown,  and  that  he  could  not 
necessarily  assume  that  the  track  was  clear, 
but  should  run  carefully  and  under  control,  so 
u  to  prevent  accident  if  the  track  was  obstruct- 
ed, and  that  the  engineman  should  follow  the 
Xxxle  referred  to  and  keep  his  train  under  control 
when  within  the  yard  limits.  Decedent,  an  en- 
gineman, was  killed  by  running  bis  engine  Into 
an  open  switch  and  colliding  with  a  switch  en- 
gine, the  switch  having  been  left  open  through 
mistake,  and  it  appeared  that  the  engine  was 
not  under  control  at  the  time  but  was  moving 
at  a  high  rate  of  speed,  and  that  decedent  could 
bave  distinguished  the  color  of  the  switch  light 
at  from  8.5  to  "90  yards  on  approaching  the 
switch.  Held,  that  decedent  was  negligent  In 
violating  the  company's  rules,  so  as  to  prevent 
recovery  for  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  &  Serv- 
ant, Cent.  Dig.  K  759-775;    Dec.  Dig.  i  243.*] 

4.  Mabtkb  and  Servant  (|  243*)  —  Injubiks 
to  Sebvant— Contributoby  Neolioenck. 

Where  a  railroad  company's  rules  provid- 
ed that  a  signal  imperfectly  displayed,  or  the 
absence  of  a  signal  at  a  place  where  it  was 
usually  shown,  .should  be  regarded  as  a  stop  sig- 
nal, if  an  engineman  did  not  see  a  danger  sig- 
nal at  a  switch  stand  or  it  was  imperfectly 
displayed,  he  was  bound  to  stop  and  was  neg- 
ligent if  he  failed  to  do  so,  so  as  to  prevent  re- 
covery for  his  death  resulting  from  collision. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant. Cent  Dig.  S§  7G»-775:   Dec.  Dig.  |  243.*] 

Error  to  Circuit  Court,  Nottoway  County. 

Action  by  Pond's  administratrix  against 
the  Norfolk  &  Western  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

R.  O.  Southall  and  Coke  &  PIckrell,  for 
plaintiff  in  error.  F.  S.  Klrkpatrlclc  and 
Marshall  McCormlck,  for  defendant  In  error. 

HARRISON,  J.  This  suit  was  brought  by 
the  administratrix  of  John  Pond  to  recover 


damages  of  the  Norfolk  &  Western  Railway 
Company  for  the  death  of  her  Intestate, 
which  is  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company.  There 
was  a  demtirrer  to  the  evidence  by  the  rail- 
way company,  which  was  sustained  by  the 
circuit  court,  and  Judgment  rendered  for  the 
defendant 

It  at>pears  from  the  record  that  the  plain- 
tiff's intestate  was  an  engineer  in  the  service 
of  the  defendant  company,  and  was  at  the 
time  of  his  death  running  on  passenger  train 
No.  6.  On  the  morning  of  March  24,  1907, 
he  left  Roanoke  with  his  train,  reaching 
Crewe,  the  point  of  the  accident,  about  12:24 
p.  m.  Large  yards  of  the  company  are  lo- 
cated at  Crewe,  and  the  deceased  entered 
these  yards  at  a  high  rate  of  speed,  and  ran 
Into  an  open  switch,  thereby  coming  into  col- 
lision with  a  shifting  engine  and  cars  at- 
tached, in  which  collision  he  was  killed. 
The  switchman  had  left  the  switch  open  un- 
der the  mistaken  impression  that  another 
freight  train  was  coming  before  passenger 
train  No.  6. 

The  company  concedes  that  the  switchman 
was  negligent  in  leaving  the  switch  open,  bat 
it  Insists  that  the  proximate  cause  of  the  ac- 
cident was  the  reckless  disobedience  by  the 
engineer  of  the  positive  rules  of  the  company 
upon  entering  and  running  through  the  yard 
limits.  The  plaintiff  in  error  contends  that 
the  open  switch  was  the  proximate  cause  of 
the  death  of  her  Intestate;  and  further  in- 
sists that  the  defendant  railway  company 
failed  to  avail  Itself  of  the  last  clear  chance 
to  avoid  the  accident 

Assuming  for  the  present  the  negligence 
of  the  deceased  In  running  passenger  train 
No.  6  through  the  yards,  we  wUl  consider 
first  the  proposition,  that  there  was  a  last 
clear  chance  to  avoid  the  accident,  of  which 
the  railway  company  failed  to  avail  itself. 
The  record  shows  that,  like  most  accidents 
of  this  kind.  It  was  unexpected  and  sudden, 
those  attempting  to  avert  the  accident  hav- 
ing to  act  in  the  face  of  an  alarming  emer- 
gency. It  Is  insisted  that  Ward,  the  switch- 
man, was  notified  by  the  yard  conductor  of 
the  open  switch  and  coming  passenger  train 
when  It  was  within  three  hundred  yards  of 
the  switch,  and  that  be  did  not  have  the 
yard  engine  removed,  which  could  have  been 
done  after  he  saw  the  danger.  The  evidence 
does  not  support  this  contention.  Ward,  who 
is  the  plaintiff's  witness,  testifies  that  he 
was  in  the  switch  box  about  00  yards  east  of 
the  switch  when  notified  by  the  yard  con- 
ductor of  the  open  switch  and  coming  pas- 
senger train;  that  be  realized  what  was  go- 
ing to  happen,  and  put  out  every  nerve  that 
was  in  him,  and  ran  to  the  switch,  waving 
the  coming  train  down  with  his  hat  the 
whole  time  he  was  going;  that  as  he  put 
bis  hand  on  the  lever  to  throw  the  switch 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kej  No.  S(>T'l<>fi  ft  Hcp'r  Iiiaexes 
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It  wall  strock  by  the  pony  truck,  and  the 
consummation  of  hlB  purpose  defeated. 

It  is  clear  that  but  for  the  negligence  of 
the  deceased  engineer  In  not  baring  his  train 
under  control  Ward's  prompt  action  would 
have  resulted  in  preventing  the  accident 
There  Is  no  evidence  In  support  of  the  con- 
tention that  Ward  could  have  run  to  the 
switch  engine  In  time  to  move  it  out*of  the 
way;  on  the  contrary,  the  evidence  shows 
that,  In  view  of  the  speed  of  the  passenger 
train,  he  would  not  have  had  time  to  ac- 
complish anything  in  that  direction. 

In  an  emergency  such  as  this  one  cannot 
be  required  to  adopt  the  wisest  possible  ac- 
tion to  avert  an  accident  Wise  Terminal 
C!o.  v.  McCormlck,  104  Va.  400,  51  S.  E.  781. 
It  was  natural  that  Ward's  first  thought 
shonld  have  l>een  to  make  with  all  possible 
speed,  as  he  did  do,  for  bis  post  of  duty 
where  he  could  save  the  situation  if  the  en- 
gineer had  his  train  under  control. 

It  is  further  contended  that  the  yard  con« 
dnctor  and  englueman  saw  the  train  ap- 
proaching and  saw  the  switch  open,  and 
that  after  they  saw  tbe  danger  and  saw 
that  tbe  engineman  on  the  approaching  pas- 
senger train  was  trying  to  stop  his  engine, 
they  could  have  put  the  yard  engine,  which 
was  fired  up,  in  motion  and  gone  east,  there- 
by avoiding  the  eolUslon.  Tbe  only  evidence 
referred  to  In  tbe  petition  in  support  of  this 
contention  Is  that  of  H.  0.  Page,  the  train 
dispatcher,  a  witness  introduced  on  behalf 
of  the  company.  We  have  examined  care- 
fully the  testimony  of  this  witness,  and  fail 
to  find  that  it  even  tends  to  prove  the  posi- 
tion asserted.  He  does  not  refer  to  the  posi- 
tion or  movements  of  the  engine  which  was 
switching  in  the  yard  and  with  which  tbe 
deceased  collided,  nor  does  he  mention  the 
yard  conductor  or  the  yard  engineman,  or 
say  what  they  saw,  or  that  they  could  have 
done  anything  to  avoid  the  accident.  The 
record  contains  no  evidence  on  this  subject 
except  that  of  tbe  plaintiff's  witness,  E.  T. 
Ward,  who  says,  in  substance,  that  he  sup- 
poses the  yard  engine  was  switching  when 
No.  6  struck  It,  but  does  not  know  whether 
it  was  going  forward  or  backward.  It  was 
shifting  on  a  track  called  the  lead  at  the 
time  of  tbe  accident  headed  east,  and  the 
box  cars  which  It  was  shifting  were  In  front 
of  it 

We  do  not  know  from  this  evidence  wheth- 
er the  yard  engine  was  moving  In  the  same 
or  the  opposite  direction  from  the  rapidly 
approaching  passenger  train,  or  whether  it 
was  standing  still,  or  any  of  the  details  nec- 
essary to  determine  whether  tbe  situation 
was  such  that  tbe  yard  conductor  or  engine- 
man  could  have  moved  the  yard  engine  and 
whatever  burden  of  freight  cars  It  had  In 
time  to  have  escaped  the  rapidly  approach- 
ing passenger  train  the  speed  of  which  was, 
according  to  the  testimony  of  the  witness 


who  makes,  the  lowest  estimate,  25  miles 
an  hour. 

In  support  of  the  contention  that  the  doc- 
trine of  the  "last  clear  chance"  was  ap- 
plicable to  this  case,  the  plaintiff  in  error 
relies  upon  the  case  of  Railway  r.  Spencer, 
104  Va.  657,  52  S.  E.  310.  In  order  to  dis- 
tinguish that  case  from  the  case  at  bar,  it 
is  only  necessary  to  quote  from  the  opin- 
ion the  statement  of  facts  upon  wliicb  the 
doctrine  was  held  therein  to  be  appropriate: 
"The  work  train  was  standing  in  a  cut 
about  225  feet  south  of  bridge  1813,  when 
the  engineer  in  charge  called  in  bis  flagman. 
The  evidence  tends  to  show:  That  whoi 
the  flagman,  in  rehouse  to  the  call,  reached 
the  engine  of  the  work  train  he  'hollered'  to 
tbe  ^igineer,  and  said:  'For  God's  sake 
get  out  of  here!  There  is  a  train  coming 
down  the  mountain!'  That  the  engineer 
did  not  move  his  engine  and  the  flagman 
made  no  effort  to  stop  the  coming  train. 
That  the  engineer  had  time,  after  tbe  warn- 
ing given  by  the  flagman,  to  have  run  his 
train  back  as  far  as  the  middle  of  the  bridge, 
thus  putting  a  distance  of  332  feet  between 
the  two  trains,  with  the  view  unobstructed, 
and  both  trains  going  in  the  same  direction ; 
and  that  If  tbe  engineer  of  tbe  work  train 
had  moved  back  promptly  upon  receiving 
notice  of  the  coming  freight  train  no  col- 
lision could  have  occurred."  Here  the  flag- 
man and  the  engineer  of  the  standing  work 
train  had  warning  of  the  approach  of  th« 
other  train  in  time  to  have  avoided  the  col- 
lision, but  neither  of  them  turned  a  band 
to  avoid  the  accident  The  case  furnishes 
no  support  to  the  case  presented  by  the 
record  now  before  us. 

In  tbe  case  at  bar,  there  is  no  evidence  to 
sustain  the  theory  that  after  the  danger 
was  discovered,'  there  was  an  intervening 
space  of  time  and  an  opportunity  for  the 
defendant  company  to  have  avoided  tbe  ac- 
cident and  thereby  have  saved  the  plain- 
tiff's Intestate  from  injury.  On  the  con- 
trary, It  satisfactorily  appears  that  when 
the  peril  was  discovered,  all  concerned  did 
all  that  could  have  been  reasonably  expected 
to  avert  the  accident  We  are  of  opinion 
that  the  doctrine  of  a  defendant's  liability 
notwithstanding  the  plaintiff's  contributory 
negligence,  if  the  defendant  could  have 
avoided  tbe  plaintifTs  negligence  after  it 
was  discovered,  has  no  place  under  tbe  evi- 
dence in  this  case. 

We  come  now  to  consider  the  contention 
of  the  defendant  compaify  that  the  contribu- 
tory negligence  of  tbe  plaintiff's  intestate 
was  the  sole  proximate  cause  of  his  death, 
which  negligence  consisted  of  his  alleged 
disobedience  of  the  company's  rules  in  en- 
tering and  running  through  the  yards  of  the 
company  at  Crewe,  where  the  accident  oc- 
curred. 

The  record  shows  that  the  deceased  bad 
I  been  In  tbe  service  of  the  defendant  foi 
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some  years,  and  was  familiar  wltb  the  yards 
at  Crewe^  through  which  be  passed  practi- 
cally every  day.  He  was  required  to  be 
famUlar  with  the  rules  of  the  company,  and 
there  is  no  contention  that  be  was  not  One 
of  the  rules  of  the  company.  No.  102a,  pro- 
yides,  that,  "when  within  yard  limits,  trains 
must  run  with  great  care  and  under  the  con- 
trol  of  the  englneman."  In  addition  to  this 
rule,  the  deceased  bad  received  a  special  bul- 
letin pointedly  calling  bis  attention  to  the 
danger  of  accidents  in  yards,  wUcb  says: 
"It  does  not  follow  that  because  such  en- 
gine gets  the  white  at  fixed  signal,  that 
the  track  or  way  is  necessarily  dear  and 
that  the  englneman  is  thereby  relieved  of  all 
responsibility;  he  is  required  to  run  care- 
fully and  under  control  notwithstanding 
such  signal,  ,80  that  if  the  track  is  obstruct- 
ed he  may  prevent  accident.  •  •  •  I  am 
afraid  that  too  much  dependence  is  being 
put  in  the  signal,  and  that  engines  and 
trains  are  entering  the  yard  too  fast  and 
not  under  the  control  prescribed  by  rule 
102a.  I  do  not  mean  to  relieve  the  signal  or 
switch  tender  of  responsibility  for  turning 
a  train  in  a  blocked  track  without  notice, 
but  I  want  to  have  yon  take  the  precaution 
that  wUl  prevent  accident  In  case  he  does  so, 
and  If  yon  will  follow  rule  102a  and  pro- 
ceed eipecting  to  find  the  track  obstructed 
instead  of  clear,  you  will  accomplish  this. 
•  *  •  The  only  reason  for  having  rule  102a 
at  all  is  to  require  trains  moving  in  yards  to 
proceed  expecting  to  find  obstructions  and  to 
be  able  to  stop  before  accident  occurs."  This 
strong  and  urgent  appeal  of  the  defendant 
for  the  observance  by  its  enginemen  of  rule 
102a  was  put  into  the  hands  of  the  deceas- 
ed something  more  than  one  year  before  the 
happening  of  the  accident  here  involved. 
"Under  control,"  as  prescribed  by  rule  102a, 
Is  shown  to  mean  that  the  englneman  should 
have  his  train  under  such  control  as  to  be 
able  to  stop  within  vision;  that  is,  as  far  as 
iSe  could  see  any  object  .that  should  get  in 
the  way.  From  the  point  where  the  deceas- 
ed entered  the  ya"rds  to  the  point  of  the  ac- 
cident' was  one  mile.  The  evidence  shows 
that  throughout  this  distance  the  deceased 
was  running  at  the  minimum  rate  of  23 
miles  an  hour;  the  plaintiff's  witness.  Ward, 
putting  the  speed  at  50  miles  an  hour.  The 
rate  of  speed,  however,  is  not  the  deter- 
mining feature,  but  the  question  is.  Was 
the  train  under  the  englueer's  control,  or, 
rather,  could  he  have  stopped  It  at  any  time 
within  the  line  of  his  vision,  while  inside 
the  yard  limits? 

Without  reciting  the  evidence  In  detail, 
it  is  sufficient  to  say  that  it  abundantly  ap- 
pears that  the  train  was  not  under  con- 
trol, but  was  moving  at  such  a  rate  that  it 
could  not  have  been  stopped  within  the  line 
«f  the  engineer's  vision;  and  that,  if  it  had 
been  under  such  control,  the  accident  would 
not  have  happened.  The  recrrd  shows  that 
the  danger  signal   was  out  at  the  switch, 


and  that,  when  the  peril  was  discovered,'  a 
number  (at  least  four)  of  the  employes  of 
the  company  at  once  ran  in  the  direction  of 
the  approaching  passenger  train,  waving  it 
down  with  their  bats.  The  weight  of  evi- 
dence in  the  case  is  that  the  danger  signal 
can  be  seen  at  a  distance  of  1,200  feet,  but 
a  witness  for  the  plaintiff  testifies  that  at  a 
distance  of  120  yards  he  could  only  see  the 
bottom  of  the  staff  of  the  signal,  but  could 
not  see  the  signal ;  that  at  90  yards  he  could 
begin  to  discover  the  paddle  at  the  top  of 
the  staff  pole,  and  then  to  distinguish  the 
color  of  it  Assuming  that  the  deceased  from 
his  engine,  and  with  his  training,  could  have 
seen  the  signal  for  no  greater  distance  than 
this  witness,  he  was  still  guilty  of  contribu- 
tory negligence.  He  had  traveled  this  road 
every  day  for  a  number  of  years.  He  knew 
that  there  was  a  signal  witliln  the  compa- 
ny's yard  at  Crewe,  and  that  it  was  bis  duty 
to  run  his  train  at  such  a  speed  that  he 
could  have  checked  its  motion  within  vlsioa 
And  If  it  l>e  true  that,  like  the  witness  Wat- 
son, he  could  not  see  the  signal  until  within 
85  or  90  yards,  and  he  ran  his  train  at  a 
rate  that  he  could  not  stop  within  85  or  90 
yards,  be  violated  rules  vvtiicb  he  had  agreed 
to  respect,  and  which  were  made  for  his 
safety  and  the  safety  of  those  he  had  in 
his  care. 

Rule  No.  27  of  the  company  provides  that 
"a  signal  imperfectly  displayed  or  the  ab- 
sence of  a  signal  at  a  place  where  a  signal 
is  usually  shown,  must  be  regarded  as  a  stop 
signal,  and  the  fact  reported  to  the  superin- 
tendent" 

If  the  deceased  did  not  see  the  danger  sig- 
nal, or  saw  an  Imperfectly  displayed  signal 
at  this  place,  where  a  signal  was  always 
shown,  it  was  his  duty  under  rule  27  to  stop 
and  report  the  fact  to  the  superintendent. 
Under  the  law  a  railroad  company  is  bound 
to  establish  rules  for  the  orderly  conduct  of 
Its  business,  and  "It  would  be  a  harsh  meas- 
ure of  Justice  to  hold  a  company  responsible 
on  the  one  hand  for  failure  to  prescribe  rules, 
and,  on  the  other  hand,  to  refuse  to  protect 
it  from  the  consequences  of  the  violation  of 
reasonable  and  proper  rules,  adopted  ^nd 
promulgated  In  discharge  of  the  duty  impos- 
ed by  law."  N.  &  W.  Ry.  Co.  v.  Bondurant 
107  Va.  515,  526,  69  S.  E.  1091,  1095  (15  I* 
R.  A.  [N.  S.]  443,  122  Am.  St  Rep.  867). 

The  case  at  bar  is,  we  think,  conclusively 
controlled  by  the  Cromer  Case,  which  has 
been  twice  In  this  court— 99  Va.  763,  40  S. 
B.  54,  and  101  Va.  667,  44  S.  E.  898.  If  there 
be  any  difference,  the  case  here  presented  is 
stronger  for  the  company.  In  that  case  a 
west-bound  i>assenger  train  approached  Pu- 
laski, and  within  the  station  limits  came  in- 
to collision  with  some  freight  cars  which  had 
escaped  from  the  siding  upon  which  they 
were  standing,  and  Cromer,  the  fireman,  was 
killed.  In  tliat  case  the  passenger  train  was 
running  at  30  miles  an  hour,  a  speed  corre- 
sponding substantially  with  that  in  the  case 
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at  bar.  There  the  Injury  occurred  after 
nightfall  by  mnnlng  Into  an  obstruction  Im- 
properly on  the  track,  while  here. the  acci- 
dent occurred  In  daylight,  by  running  into  a 
switch  where  there  was  a  fixed  signal  which 
the  deceased  knew  was  there.  In  the  Cromer 
Case  the  company  only  relied  upon  rule  102a, 
whereas  here  we  have  the  same  rule,  and,  tn 
addition,  a  special  cautionary  bulletin  point- 
ing out  the  Imperative  necessity  for  a  strict 
obedience  of  the  rule,  and  warning  the  en- 
gineer that  the  white  at  a  fixed  signal  did 
not  necessarily  dear  the  track  for  him  with- 
in yard  limits;  and  there,  as  here,  the  evi- 
dence shows  that  a  train  is  under  control 
when  It  can  'be  stopped  within  vision. 

It  Is  Inconceivable  that  the  deceased,  if  he 
had  been  keeping  a  proper  lookout,  should 
have  failed  to  discover  the  switch  signals,  or 
the  absence  of  such  signals,  or  that  he  should 
not  have  seen  the  men  running  toward  him 
and  waving  him  down  with  their  hats,  all  or 
any  of  which  should  have  warned  him  of 
danger  In  time  to  stop  his  train  If  under  con- 
trol. 

It  may  be  conceded,  however,  that  the  de- 
ceased did  not  see,  as  he  ought  to  have  seen, 
any  of  the  warnings  put  forth  to  arrest  his 
attention  and  stop  his  train.  He  certainly 
knew  that  he  was  within  yard  limits,  and 
that  rule  102a  required  him,  while  in  those 
limits,  to  move  his  train  with  great  care  and 
under  his  control.  The  evidence,  the  acci- 
dent Itself,  and  Its  results  all  show  that  the 
deceased  recklessly  disregarded  the  impera- 
tive requirements  of  the  company,  which  he 
had  agreed  to  observe,  and  that  his  disobedi- 
ence of  those  rules  was  the  sole  proximate 
cause  of  his  death. 

Under  such  circumstances,  the  defendant 
company  Is  not  resi^nsible.  The  judgment 
complained  of  must  therefore  be  a£9rmed. 

Affirmed. 

OARDWELL,  J.,  absent 

cm  Va.  «07) 

CONRAD  V,  QUINN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

Wills   (J   504*)  —  Constbxtotion  —  Bstatb 

Given. 

Under  a  will  directing  the  residue  of  the 
estate  to  be  divided  equally  between  testator's 
three  daughters,  M.,  E.,  and  S.  (of  whom  M. 
was  mamed  and  had  children,  and  K.  and  S. 
were  unmarried),  to  be  held  in  trust,  however, 
the  trustee  to  pay  over  the  income  to  them  as 
long  as  they  live,  and.  in  the  event  of  the  death 
of  M.,  her  portion  of  the  estate  to  go  to  her 
children,  and  in  the  event  of  E.  or  S.,  or  both, 
"dying  without  issue,"  her  or  their  portion  of 
the  estate  to  be  distributed  between  testator's 
sons,  S.  does  not  take  a  trust  estate  in  fee 
subject  to  be  defeated  only  by  her  dying  with- 
out issue,  but  a  life  estate,  with  remainder  to 
any  issue  living  at  her  death,  or  in  the  absence 
thereof  to  her  brothers. 

IBM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  M  1310-iai8;    Dec.  Dig.  i  594.*! 


Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  W.  S.  Conrad,  individually  and  as 
trustee,  against  Sally  M.  Quinn  and  others. 
From  the  decree,  appeal  Is  taken.    Affirmed. 

Henry  R.  Miller,  for  appellant  A.  B.  Gui- 
gon  and  R,  E.  Peyton,  Jr.,  for  appellees. 

HARRISON,  J.  The  bill  in  this  case, 
which  was  filed  by  W.  S.  Conrad  in  his  own 
right  and  as  trustee  for  Sally  M.  Quinn. 
against  Sally  M.  Quinn  and  others,  asks  that 
the  eleventh  and  twelfth  clauses  of  the  will 
of  the  late  J.  M.  Conrad  be  construed,  and 
the  rights  of  the  parties  thereunder  be  de- 
clared and  established. 

The  two  clauses  mentioned  are  as  follows : 

Eleventh:  "After  the  foregoing  special 
gifts  have  been  properly  provided  for,  I  di- 
rect all  the  remainder  of  my  estate  of  what- 
soever kind  or  character  to  be  equally  di- 
vided between  my  three  daughters,  Mary  L. 
Gentry,  Ella  V.  Conrad  and  Sallle  M.  Oonrad. 
to  be  held  In  trust,  however,  as  hereinafter 
directed." 

Twelfth;  "I  ai^Mlnt  my  son,  Charles  H. 
Conrad,  trustee,  to  receive,  hold,  manage  and 
Invest  all  funds  provided  In  the  11th  clause 
of  this  writing,  for  the  benefit  of  my  daugh- 
ters to  collect  the  income  arising  from  the 
same  and  pay  It  over  to  them  as  their  neces- 
sities may  require  and  their  Interest  shall 
appear  as  long  as  they  shall  live.  In  the 
event  of  the  death  of  either  of  said  daugh- 
ters, Ella  V.  and  Sallle  H.,  or  both,  without 
issue,  then  I  direct  that  her  or  their  portion 
of  my  estate  be  distributed  .equally  between 
my  four  sons,  W.  S.  Conrad,  O.  H.  Conrad, 
John  M.  Conrad  and  Parker  T.  Conrad,  or 
their  legal  heirs,  and  In  the  event  of  the 
death  of  my  daughter,  Mary  L.  Gentry,  I 
direct  her  portion  to  go  to  her  children. 
In  the  event  of  the  death  of  my  son. 
Charles  H.  Conrad,  before  this  trust  Is 
fully  executed,  I  desire  the  chancery  court 
of  the  city  of  Richmond  at  the  motion  of 
the  parties  in  Interest  to  appoint  bis  suc- 
cessor to  execute  this  trust,  taking  such  se- 
curity as  may  be  deemed  ample.  It  Is  in- 
tended that  any  Income  that  may  accrue  to 
my  daughters  under  the  provisions  of  the 
second  clause  of  this  writing,  shall  be  abso- 
lutely theirs  and  not  held  In  trust" 

It  will  be  observed  that  the  eleventh  clause 
is  expressly  made  subject  to  the  trust  pro- 
visions declared  In  the  twelfth,  thus  making 
the  two  practically  one  clause.  At  the  time 
of  the  death  of  the  testator,  his  daughter 
Mary  L..  Gentry  was  a  married  woman  with 
children,  while  his  daughters  EUla  V.  and 
Sally  M.  Conrad  were  unmarried.  Since  her 
father's  death  Sally  M.  Conrad  (now  Mrs. 
Quinn)  has  married  and  has  a  number  of 
children,  and  the  sole  question  to  be  deter- 
mined Is:  What  estate  did  Sally  M.  Quinn 
take  under  her  father's  will? 
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It  Is  admitted  that  the  teatator  gave 
his  married  daughter,  Mary  L.  Gentry,  a 
life  estate  merely,  with  remainder  over  to 
her  children.  It  Is,  however,  contended  that 
he  gave  hia  single  daugbtera,  Ella  V.  and 
Sally  M.  Conrad,  a  trust  estate  In  fee,  sub- 
ject to  be  defeated  only  by  the  death  of 
«ither  without  Issue. 

It  is  manifest  from  the  will  that  it  was 
the  purpose  of  the  testator  to  make  Ills 
three  daughters  equal,  and  to  put  them  on 
the  same  footing  as  to  the  character  of 
estate  each  was  to  have.  The  property  of 
«ach  Is  placed  in  the  hands  of  a  trustee,  who 
is  dli-ected  to  collect  the  Income  and  pay 
It  over  to  her  so  long  as  she  shall  live.  The 
testator  did  not  know  that  his  two  single 
daughters  would  ever  marry  and  have  issue. 
He  therefore  provided  that.  In  the  event  of 
the  death  of  either  or  both  without  issue, 
the  trust  fund  should  be  equally  divided  be- 
tween his  four  sons.  In  other  words,  if 
either  or  both  of  them  married  and  had  is- 
sue, the  corpus  of  the  trust  fund  should,  at 
the  death  of  the  mother,  go  to  such  issue, 
but,  failing  issue,'  the  corpus  of  the  estate 
should  go  in  fee  simple  to  his  sons. 

We  are  of  opinion  that  the  will  gives  Mrs. 
Quinn  a  life  estate  only.  This  life  estate  is 
followed  by  two  remainders  in  a  double  as- 
pect, both  of  which  remain  contingent  until 
the  death  of  Mrs.  Quinn;  the  first  to  the 
issue  of  Mrs.  Quinn  living  at  the  date  of 
her  death,  and  the  second,  failing  such  issue, 
to  the  four  sons  of  the  testator.  This  con- 
clusion creates  no  intestacy  as  to  any  part  of 
the  estate. 

The  contention  of  the  appellant  that  Mrs. 
Quinn  is  the  fee-simple  owner  of  the  trust 
estate,  subject  to  be  defeated  only  by  dying 
without  issue,  violates  the  plain  intention 
of  the  testator  and  cannot  be  sustained.  1 
Minor  on  Real  Prop.  §  872;  Prof.  Graves' 
article,  6  Va.  L.  Reg.  pp.  67-91. 

Prof.  Graves  concludes  the  article  Just 
cited,  which  Is  a  full  discussion  of  the  sub- 
ject, as  follows:  "That  in  a  devise  "To  A. 
for  life,  and  if  he  die  without  issue,  to  B.  and 
his  heirs,'  subject  to  the  law  of  Virginia 
from  January  1,  1820,  to  the  present  time, 
A.  takes  a  life  estate  only,  following  which 
there  are  two  remainders  in  fee  upon  a  con- 
tingency with  a  double  aspect,  both  of  which 
remain  contingent  until  the  death  of  A.,  the 
one  to  the  issue  of  A.  living  at  his  deatti,  or 
bom  to  him  within  ten  months  thereafter, 
and  the  other  to  B.  On  A.'s  death,  if  there 
be  issue  of  A.  then  living,  or  bom  to  him 
within  ten  months  thereafter,  the  first  re- 
mainder vests  in  such  issue  and  the  second 
Is  defeated;  but  if  there  is  no  issue  of  A. 
living  at  bis  death,  or  bom  to  him  within 
ten  months  thereafter,  then  the  second  re- 
mainder, in  favor  of  B.,  vests  and  takes  ef- 
fect" 


The  decree  of  the  chancery  court  Is  in 
accord  with  these  views,  and  must  be  af- 
firmed. 

Affirmed. 

CABDWELIi  and  WHITTLE,  JJ^  absent 
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PERKINS  V.  SAME. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
12,  1911.) 

1.  Cbucinal  Law  (§  126*)— Chawqk  of  Vkw- 

UB— HOMICIDB— LOCAI,    PBEJTJDICB. 

Where  one  of  those  accused  of  a  homicide 
was  taken  from  the  custody  of  the  deputy  sher- 
iff, who  had  arrested  blm  without  a  warrant, 
by  a  mob,  which  nearly  killed  him  in  attempt- 
ing to  extort  a  confession,  and  citizens  occupy- 
ing responsible  official  positions  bad  refused 
to  answer  questions  concerning  this  affair  on 
the  ground  of  self-incrimination,  though  main- 
taining that  accused  could  receive  a  fair  trial, 
and  newspapers  ^published  intemperate  editorials 
demanding  conviction,  the  state  of  feeling  was 
such  that  the  situation  would  not  have  been 
relieved  by  importing  a  jury  from  another  coun- 
ty, and  a  change  of  venue  should  have  been 
granted. 

[E>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  243;    Dec.  Dig.  J  126.*] 

2.  WrrwESSKB   (J    366*)— Testimont    of   Ao- 
coMPLicB—lMPEACHMBNT— Competency. 

In  a  prosecution  for  murder,  evidence  offer- 
ed by  defendant  that,  when  the  state's  attorney 
sent  one  of  its  witnesses  to  testify  before  the 
grand  jury,  he  told  such  witness  that  he  would 
never  ask  a  jury  to  convict  on  bis  testimony, 
was  admissible  to  affect  such  witness'  credibili- 
ty; the  entire  testimony  for  the  state  being 
that  of  accomplices. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1183;    Dec.  Dig.  $  366.*] 

3.  GBmiNAL    Law    (§    511*)— Testimoht    of 

ACC0MPI.ICE&— COBROBORATION. 

The  testimony  of  one  accomplice  cannot  be 
corroborated  by  the  testimony  of  another  ac- 
complice, though  the  jury  may  convict  on  the 
uncorroborated  evidence  of  an  accomplice. 

[Ed.  Note. — For  other  cafes,  see  Criminal 
law,  Cent  Dig.  i  1137 ;    Dec.  Dig.  f  511.*] 

4.  Cbiuihal  Law  (§  510*)— Bvid'encb— Tbsti- 
MONT  OF  Accomplices — Btfect. 

The  jury  may  convict  on  the  uncorrobor- 
ated testimony  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  §{  1124-1126;  Dec.  Dig.  i 
510.*] 

Error  to  Circuit  Court,  Buckingham 
County. 

Richard  Perkins  and  Ed.  Jones  were  con- 
victed of  murder,  and  bring  error.  Reversed 
and  remanded. 

A.  S.  Hall,  for  plaintiff  In  error  Perkins. 
A.  S.  Hall  and  A.  E.  Strode,  for  plaintiff  In 
error  Jones.  Samuel  W.  Williams,  Atty. 
Gen.,  for  the  Commonwealth. 


WHITTLE,  J.  These  are  companion  cas- 
es. They  arose  out  of  the  same  transaction, 
ar4  dependent  substantially  upon  the  same 
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erldence,  the  assignments  of  error  are  com- 
mon to  both,  and  therefore  they  may  be  dis- 
posed of  in  one  opinion. 

On  the  night  of  April  17,  1900,  a  log  cabin 
situated  In  Buckingham  county,  owned  and 
occupied  by  two  elderly  bachelor  brothers, 
T.  0.  Stuart  and  W.  J.  Stuart,  was  entirely 
destroyed  by  Are.  The  fire  was  discovered 
early  the  next  morning,  and  when  the  neigh- 
bors appeared  on  the  scene  they  found  In 
the  still  burning  building  the  partially  con- 
sumed trunks  of  two  human  bodies,  which 
were  identified  with  reasonable  certainty 
as  the  remains  of  the  Stuart  brothers.  The 
smaller  of  the  two  skeletons,  answering  in 
size  to  that  of  W.  J.  Stuart,  was  lying  near 
the  fire  place;  and  a  physician  who  ex- 
amined fragments  of  the  skull  discovered  a 
number  of  leaden  pellets  embedded  In  the 
inside  of  the  parietal  bone  taken  from  the 
left  side  of  the  skull,  which  he  identified  as 
shot  The  witness  also  testified  that  the 
passage  of  those  shot  from  one  side  of  a 
human  skull  to  the  other  would  cause  In- 
stant death.  The  remains  of  the  other 
brother  were  found  in  a  comer  of  the  room, 
with  the  head  missing  and  the  neck  smooth, 
as  though  the  bead  had  been  severed  from 
the  body. 

The  Stuarts  were  reputed  to  have  had  mon- 
ey, and  it  was  generally  believed  throughout 
the  county  that  they  were  murdered  and 
robbed,  and  their  home  burned  to  conceal 
the  crime.  The  community  was  naturally 
deeply  aroused  by  the  suspicion  that  a  dread- 
ful crime  had  been  perpetrated  in  their 
midst,  and  active  efforts  were  put  forth  to 
ascertain  the  guilty  agents.  To  that  end  the 
Governor  of  the  state  and  the  board  of  su- 
pervisors of  the  county  offered  rewards,  ag- 
gregating $600,  for  each  person  convicted  of 
the  offense.  Nevertheless,  it  was  not  until 
some  two  months  had  elapsed  after  the  fire 
that  Willie  Jackson,  a  negro  boy  about  17 
years  of  age.  Implicated  W.  Dallas  Wright, 
a  white  man,  and  the  plaintiffs  In  error, 
Jones  and  Perkins,  negroes,  as  the  perpe- 
trators of  the  triple  crime  of  murder,  rob- 
bery, and  arson.  Jackson  professed  to  have 
been  an  eyewitness  to  the  tragedy,  and  up- 
on his  testimony  a  grand  Jury  of  the  cir- 
cuit court  of  Buckingham  county,  at  the 
July  term,  1909,  returned  a  Joint  indict- 
ment against  the  three  parties,  charging 
them  with  the  murder  of  the  Stuarts:  where- 
upon each  of  them  elected  to  be  tried  sep- 
arately. 

Wright  and  Jones  were  twice  put  on  trial. 
The  first  trials  were  had  before  his  honor. 
Judge  B.  T.  Gordon,  who  was  at  that  time 
judge  of  the  circuit  court  The  Jury  failed 
to  agree  In  Wright's  case.  Jones  was  found 
guilty  of  murder  in  the  first  degree,  but  the 
court  set  aside  the  verdict  as  contrary  to 
the  law  and  evidence.  In  an  able  opinion. 
Judge  Gordon,  after  a  searching  review 'of 
the  testimony  of  the  alleged  eyewitnesses, 
Willie  Jackson  and  Aylett  Johnson,  charac- 


terized their  statements  as  so  incredible  as 
to  challoige  human  belief. 

Before  the  next  term  of  the  court  the 
county  of  Buckingham  became  a  part  of  his 
honor,  Judge  George  J.  Hundley's  circuit  who 
presided  at  subsequent  trials  of  the  accused. 
4  verdict  of  guilty  of  murder  In  the  first 
degree  was  found  in  each  case,  which  the 
court  refused  to  set  aside,  and  rendered  the 
Judgments  which  are  now  before  us  for  re- 
view. 

The  first  assignment  of  error  Involves  the 
action  of  the  court  in  overruling  the  motion 
for  a  change  of  venue. 

The  motion  was  founded  upon  the  allega- 
tion that  public  opinion  was  so  strong 
against  the  accused  that  they  could  not  get 
a  fair  and  Impartial  trial  in  Buckingham 
county.  A  number  of  witnesses  were  ex- 
amined, many  of  whom,  it  Is  true,  expressed 
the  opinion  that  the  prisoners  could  have  a 
fair  and  Impartial  trial  in  the  county;  yet 
on  cross-examination,  these  same  witnesses, 
practically  without  exception,  admitted  that 
the  belief  was  almost  universal  throughout 
the  community  that  the  accused  were  guilty. 
It  was  also  shown  that,  before  these  prose- 
cutions were  set  on  foot,  a  deputy  sheriff, 
accompanied  by  his  son,  went  to  the  home 
of  Richard  Perkins  in  the  nighttime,  and. 
arousing  blm  out  of  bed,  arrested  him  for 
the  murder  of  the  Stuarts.  The  officer  pre- 
tended to  be  acting  under  a  warrant;  but  no 
such  paper  was  produced,  and  the  fact  of 
its  existence  was  not  established.  The  pris- 
oner, who  was  neither  handcuffed  nor  tied, 
willingly  accompanied  the  parties,  both  of 
whom  were  on  horseback,  while  he  was 
afoot;  and  within  SOO  yards  from  his  bouse 
he  was  set  upon  by  a  mob  of  armed  men. 
who  took  him  from  the  custody  of  the  depu- 
ty sheriff,  and  putting  a  rope  around  his 
neck,  rex>eatedly  drew  him  up  over  the  limb 
of  a  tree  for  the  purpose  of  extorting  a  con- 
fession. Facing  what  must  have  appeared 
to  htm  immediate  death  at  the  hands  of 
these  lawless  people,  he  stoutly  proclaimed 
his  Innocence,  denying  either  complicity  In, 
or  any  knowledge  of  the  perpetrators  of,  the 
crime.  The  mob  then  delivered  him  to  the 
officer,  who,  after  conveying  him  a  mile 
away  from  the  scene,  discharged  him,  with 
the  injunction  that  he  must  come  to  the 
courthouse  next  day,  which  he  did. 

It  is  not  possible  to  read  the  evidence 
bearing  upon  this  episode  without  lieing  sat- 
isfied that  the  deputy  sheriff  connived  at  tliis 
partial  lynching  of  his  prisoner.  It  also  ap- 
pears that  other  citizens  of  the  county,  occu- 
pying responsible  official  positions.  If  not 
actual  participants  In  the  outrage,  were  at 
least  80  closely  associated  with  it  that  they 
refused  to  testify  on  the  subject  lest  their 
evidence  might  tend  to  incriminate  them. 

The  accused  also  introduced  two  editorials 
from  a  newspaper  published  In  the  county, 
which  appeared  pending  the  prosecnttons. 
These  publications  were  couched  in  language 
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80  Intemperate  an  to  be  well  calculated  to 
turtlier  Inflame  public  sentiment.  Tbe  fol- 
lowing paragraph  will  show  tbe  cbaracter 
of  the  articles: 

"We  trust  that  the  people  of  Bnclclngham 
win  demand  the  punishment  of  red-handed 
firebrands  and  bloody  criminals,  and  refuse 
to  let  money,  spent  in  hiring  tricksters,  un- 
lock all  our  ]all  doors  and  turn  loose  all 
our  dangerous  men." 

In  the  state  of  feeling  which  evidently 
existed  throughout  the  community  against 
the  accused,  the  situation  would  not  have 
been  relieved  by  importing  a  Jury  from  an- 
other county ;  for  it  is  reasonable  to  tissnme 
that  they  would  have  yielded,  to  some  extent 
at  least,  to  the  influence  of  local  prejudice. 
Cases  sometimes  arise  (and  the  cases  In  Judg- 
ment are  of  tliat  class)  when,  in  order  to  ob- 
tain a  dispassionate  and  impartial  hearing, 
It  is  as  essential  to  change  the  theater  of 
trial  as  to  have  a  Jury  filling  the  require- 
ments of  the  law.  The  Legislature,  realiz- 
ing the  possibility  of  such  a  situation,  has 
Invested  the  courts  with  power  to  change 
the  venue,  either  npon  the  motion  of  the 
accused,  or  of  the  attorney  for  the  common- 
wealth, or  without  such  motion,  for  good 
cause.  Va.  Code  1904,  S  4086  (amended  by 
Acts  1904,  p.  307);  Wormsley's  Case,  10 
Grat.  673;  Uzzle's  Case,  107  Va.  919,  60  S. 
B.  52. 

In  Uzzle's  Case,  the  court,  at  page  926  of 
107  Va.,  and  page  54  of  60  S.  E.,  said:  "It  is 
well  settled  that,  where  an  application  for  a 
change  of  venue  Is  based  simply  on  the 
ground  of  difficulty  in  obtaining  Jurors  In  the 
county  or  corporation  free  from  exception,  it 
must  be  preceded  by  an  application  to  sum- 
mon Jurors  beyond  such  county.  Wright's 
Case,  33  Grat.  880 ;  Joyce's  Case,  78  Va.  287. 
But  where  the  application  for  a  change  of  ven- 
ue Is  based  upon  the  ground  that  there  ex- 
ists such  prejudice  and  excitement  against 
the  accused  as  to  endanger  the  fairness  and 
impartiality  of  a  trial  conducted  in  the 
county,  then  the  rule  of  practice  Invoked  by 
the  Attorney  General  does  not  and  ought  not 
to  apply." 

These  cases  come  fully  within  the  rule 
announced  In  the  above  case,  and  the  trial 
court  erred  in  overruling  the  motion  for  a 
change  of  venue. 

The  next  assignment  of  error  is  to  the  rul- 
ing of  the  court  in  excluding  from  the  con- 
sideration of  the  Jury  the  testimony  of  the 
sheriff  of  the  county,  by  which  It  was  sought 
to  prove  that  the  commonwealth's  attorney 
had  stated  in  the  presence  and  hearing  of 
Willie  Jackson  (who  was  about  to  be  sent 
before  the  grand  Jury  as  a  witness  against 
the  accused)  that  he  would  never  ask  a  Jury 
of  Buckingham  county  to  convict  him  upon 
his  testimony. 

In  considering  the  relevancy  and  material- 
ity of  that  testimony,  it  must  be  observed 
that  the  only  direct  evidence  tending  to  con- 
nect the  prisoners  with  the  commission  of 
tbe  crime  was  that  of  Willie  Jackson  and  Ay-  { 


lett  Jobnsoa  Without  their  evidence  tbe 
conviction  of  the  accused  would  have  been 
impossible,  and  according  to  their  own  ad- 
missions they  were  placed  to  wetA  while 
they  say  Wright,  Jones,  and  Perkins  com- 
mitted the  deed.  In  other  words,  their  ver- 
sion of  the  affair  tended  to  show  that  they 
were  accomplices  (though  they  claimed  to 
have  acted  under  coercion) ;  consequently, 
any  evidence  tending  to  shed  light  upon  their 
statements,  or  to  affect  their  credibility,  or 
the  weight  to  which  their  testimony  was  en- 
titled, by  showing  what  influences,  if  any, 
were  brought  to  bear  upon  them  or  either  of 
them  was  plainly  admissible.  Parsons  v.  ' 
Harper,  16  Grat.  64^  74 ;  Schaubuch  v.  DUle- 
muth,  108  Va.  86,  90,  60  S.  E.  745.  If  such 
was  the  fact,  the  Jury  were  entitled  to  know 
that  the  chief  witness,  Jackson,  had  been 
promised  immunity  from  prosecution. 

The  remaining  assignment  of  error,  which 
we  deem  it  necessary  to  consider,  is  to  the  re- 
fusel  of  the  court  to  Instruct  the  Jury  "that 
the  testimony  of  one  accomplice  cannot  be 
considered  as  being'  corroborated  by  the 
agreeing  testimony  of  another  accomplice." 

While  the  rule  of  decision  in  this  Juris- 
diction is  that  the  Jury,  as  triers  of  fact, 
may,  if  they  see  proper  to  do  so,  convict 
upon  the  uncorroborated  testimony  of  an  ac- 
complice alone,  nevertheless,  the  principle  is 
well  settled  that  the  evidence  of  an  accom- 
plice must  be  received  and  acted  upon  by 
the  Jury  with  great  caution.  The  source  of 
such  evidence  is  tainted,  and  the  danger  of 
collusion  between  accomplices  and  the  temp- 
tation to  exculpate  themselves  by  fixing  re- 
sponsibility upon  others  is  so  strong  that  it 
Is  the  duty  of  the  court  to  warn  the  Jury 
against  the  danger  of  convicting  upon  their 
uncorroborated  testimony.  From  these  con- 
siderations, the  generally  accepted  rule  is 
that,  "If  two  or  more  accomplices  are  pro- 
duced as  witnesses,  they  are  not  deemed 
to  corroborate  each  other,  but  the  same  rule 
is  applied,  and  the  seme  confirmation  is  re- 
quired, as  if  there  were  but  one."  1  Green- 
leaf  on  Ev.  (15th  Ed.)  $  381 ;  Woods  v.  Com- 
monwealth, 86  Va.  929,  931,  11  S.  B.  798; 
Byrd  V.  Same,  2  Va.  Cas.  490,  493 ;  1  Am.  & 
Eng.Enc.  Law  (2d  Ed.)  p.  405;  McConnell  v. 
State  (Tex.  App.)  18  S.  W.  645;  Howard  v. 
Com'th,  110  Ky.  356,  61  S.  W.  756;  U.  S.  v. 
Logan  (C.  C.)  45  Fed.  872 ;  People  v.  Creegan, 
121  Cal.  554,  53  Pac.  1082;  People  v.  O-Far- 
rell,  175  N.  Y.  323,  67  K  E.  688, 

It  Is  true  some  of  the  above  citations  are 
from  Jurisdictions  where,  by  statute,  a  con- 
viction cannot  be  bad  upon  the  testimony  of 
an  accomplice  alone;  still  we  believe  the 
correct  and  safe  rule  is  to  require  that  cor- 
roboration shall  come  from  a  source  other 
than  another  accomplice.  Moreover,  the  cor- 
roboration or  confirmation  must  relate  to 
some  fact  (or  facts)  which  goes  to  establish 
the  guilt  of  the  accused.  3  Russell,  Law  of 
Crimes  (7th  Eug.  Ed.  and  1st  Canadian  Ed.) 
2288,  not6;  1  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
405,  note.  ^  J 
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As  the  Judgments  mnst,  for  these  errors, 
be  reversed,  cind  the  cases  remanded  for  a 
new  trial.  It  Is  not  necessary,  nor  perhaps 
prox)er,  to  pass  upon  the  assignment  question- 
ing the  saffldency  of  the  evidence  to  warrant 
convictions. 

Reversed  and  remanded. 

Reversed. 

OARDWELL,  J.,  absent. 
(Ul  Va.  873)  == 

WRIGHT  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  (Tbiminai.  Law  (S  1092*)— Wbit  of  Ebbok 
— Recobd— Bill  of  B^xckption*— Time  fob 
Filing. 

Under  a  statutory  provision  that  any  bill 
of  exceptions  may  be  tendered  to  the  judge  and 
be  signed  by  him,  either  during  the  term  of 
court  or  within  30  days  after  the  end  of  the 
term,  either  in  term  time  or  in  vacation,  wheth- 
er another  term  of  the  said  court  has  intervened 
or  not,  or  at  such  other  time  as  the  parties, 
by  consent  entered  of  record,  may  agree  upon, 
an  order  allowing  a  prisoner  60  days  from 
the  adjournment  of  court  within  which  to  file 
his  bills  of  exceptions,  but  failing  to  show  that 
the  60  days  was  agreed  upon  and  entered  of 
record  by  consent  of  parties,  is  insufficient  to 
authorize  the  filing  of  the  bills  of  exceptions 
more  than  30  days  after  the  end  of  the  term. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2852;    Dec.  Dig.  i  1092.*] 

2.  CBmiNAL  Law  (§  1092*)— Wbit  of  Ebbob 
—Recobd— Amendment  ob  Cobbection. 

An  order  allowing  a  prisoner  60  days  from 
the  adjournment  of  the  term  within  which  to 
file  his  bills  of  exceptions  cannot  be  amended 
after  the  adjournment  of  the  term  to  show  that 
it  was  made  by  the  consent  of  the  parties  .en- 
tered of  record ;  there  being  nothing  in  the 
record  by  which  the  amendment  can  t>e  made. 

[EkI.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1092.*] 

8.  CouBTS    (§   116*)— Rkcobds— Amendment— 

POWEB  OF  Cowi. 

During  the  term  of  a  court  at  which  a  ju- 
dicial act  is  done  the  record  remains  in  the 
breast  of  the  court,  and  may  be  altered  or 
amended ;  but  after  the  adjournment  of  the 
term  amendments  can  only  be  made  in  cases  in 
which  there  is  something  in  the  record  by  which 
the^  can  be  safely  made,  and  not  on  the  in- 
dividual recollection  of  the  judge,  or  on  evi- 
dence  aliunde. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  372 ;   Dec.  Dig.  {  116.*] 

Error  to  Circuit  Court,  Buckingham  Cotmty. 
W.  Dallas  Wright  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

Jno.  L.  Lee,  A.  E.  Strode,  and  A.  S.  Hall, 
for  plaintiff  in  error.  Samuel  W.  Williams, 
Atty.  Oen.,  for  the  Coumionwealth. 

HARRISON,  J.  The  first  qnestion  to  be 
disposed  of  is  the  motion  of  the  common- 
wealth to  have  this  writ  of  error  dismissed 
as  improvidently  awarded,  upon  the  ground 
that  the  bills  of  exceptions  relied  on  were 
not  signed  and  made  parts  of  the  record  in 
the  manner  and  within  the  time  prescribed 
by  the  statute. 


The  final  order  which  was  entered  on  the 
23d  day  of  March,  1910,  provides,  in  part,  as 
follows:  "And  the  prisoner  having  expressed 
a  wish  to  apply  for  a  writ  of  error,  this 
sentence  Is  suspended  for  90  days  from  the 
adjournment  of  this  court,  and  the  prisoner 
is  allowed  00  days  from  the  adjournment  of 
this  court  within  wtiich  to  file  his  bill  of  ex- 
ceptions." The  coart  adjourned  on  tbe 
24th  day  of  March,  1910.  O^e  bills  of  ex- 
ceptions appear  to  have  been  signed  on  the 
29th  day  of  April,  1910,  more  than  30  days 
after  the  adjoamment  of  the  court 

The  express  mandate  of  the  statute  is  that 
"any  bill  of  exceptions  may  l>e  tendered  to 
the  judge,  and  signed  by  him,  either  during 
the  term  at  which  the  opinion  of  the  court 
is  announced,  to  which  exception  is  taken, 
or  in  vacation,  within  thirty  days  after  the 
end  of  such  term,  or  at  such  other  time  as 
the  parties,  by  consent  entered  of  record, 
may  agree  upon." 

In  this  case  the  bills  of  exceptions  were 
not  signed  by  the  Judge  during  the  term  of  the 
court  at  which  the  several  opinions  except- 
ed to  were  announced,  nor  were  they  sign- 
ed within  30  days  after  the  end  of  such  term, 
nor  was  any  additional  time  agreed  upon 
and  entered  of  record  by  consent  of  parties. 
The  order  says:  "  •  •  •  And  the  prison- 
er Is  allowed  60  days  from  the  adjournment 
of  this  court  within  which  to  file  his  bills 
of  exceptions."  But  it  wholly  fails  to  show 
that  the  60  days  was  agreed  upon  and  enter- 
ed of  record  by  consent  of  parties.  This  is 
a  vital  requirement  of  the  statute,  and  the 
failure  to  comply  with  it  and  have  the  order 
show  that  the  60  days  was  agreed  upon 
and  entered  of  record  by  consent  of  parties 
is  fatal,  and  leaves  the  plaintiff  in  error 
without  any  bill  of  exceptions  in  the  record. 
The  authority  of  the  Judge  in  vacation,  after 
30  days  from  the  end  of  the  term  has  expir- 
ed, to  sign  bills  of  exceptions,  rests  upon 
consent,  and  that  consent  must  appear  of  rec- 
ord. It  is  of  the  very  essence  of  his  Juris- 
diction, and  without  it  the  Judge  in  vacation 
has  no  authority  or  power  to  act.  Wingfleld 
V.  McGhee,  108  Va.  120,  60  S.  E.  755. 

To  meet  the  dlflSculty  thus  plainly  con- 
fronting him,  the  prisoner,  by  counsel,  pro- 
cured from  the  Judge  of  the  circuit  court 
a  vacation  order,  which  was  received  and 
entered  in  the  clerk's  ofilce  of  Buckingham 
county  on  October  20,  1910,  purporting  to 
amend  the  final  order  in  this  case,  so  as  to 
make  it  read  that  the  60  days  thereby  given 
the  plaintiff  in  error  in  which  to  file  bis 
bills  of  exceptions  was  agreed  upon  and  en- 
tered of  record  by  consent  of  parties. 

The  court  had  no  power  to  amend  its  final 
order  in  this  particular  after  the  adjourn- 
ment of  the  term  at  which  the  same  was 
entered.  During  the  term  of  a  court  at 
which  a  Judicial  act  is  done  the  record  re- 
mains in  the  breast  of  the  court,  and  may 
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be  altered  or  amended;  but  after  the  ad- 
journment of  the  term  amendments  can  only 
be  made  In  cases  In  which  there  Is  something 
In  the  record  by  which  they  can  be  safely 
made.  Amendments  cannot  be  made  after 
the  adjournment  of  the  term  upon  the  Indi- 
vidual recollection  of  the  Judge,  or  upon  evi- 
dence aliunde.  It  Is  manifest  that  there  is 
nothing  In  the  record  for  this  attempted 
amendment  to  rest  upon.  The  application 
was  to  introduce  something  into  the  record, 
as- part  thereof,  not  before  found  therein,  de- 
pending solely  upon  the  individual  recollec- 
tion of  the  Judge.  This  cannot  be  done. 
The  amendment  attempted  to  be  made  must 
therefore  be  disregarded.  Barnes'  Case,  92 
Va.  794,  23  S.  B.  784. 

Although  we  are  without  authority  to  con- 
aider  tbe  assignments  of  error  based  upon 
bills  of  exceptions  which  are  not  made  part 
of  the  record,'  we  deem  it  proper  to  say  that 
this  is  a  companion  case  with  the  cases  of 
Ed.  Jones  v.  Commonwealth  and  Richard 
Perkins  v.  Commonwealth,  69  S.  E.  953,  both 
of  which  have  been  heard  and  decided  at  this 
term  of  the  court;  that  all  three  of  the  cases 
arose  out  of  the  same  transaction,  are  de- 
pendent .  BubstaDtially  upon  the  same  evi- 
dence, and  that  the  assignments  of  error 
dealt  with  in  the  cases  of  Jones  and  Perk- 
ins are  common  to  all  three  cases;  that  in 
those  cases  the  Judgment  of  conviction  in 
each  is  set  aside  upon  the  ground  that  they 
were  not  fairly  submitted  to  the  Jury,  and 
upon  the  further  ground  that  the  prisoner 
in  each  was  entitled  to  a  change  of  venue, 
and  that  the  circuit  court  erred  In  overruling 
the  motion  of  each  for  such  change  of  venue. 
We  deeply  regret  that  the  case  of  the  plain- 
tiff in  error  has  not  been  so  presented  as  to 
enable  this  court  to  give  him  the  same  meas- 
ure of  relief  that  we  have  found  it  proper 
to  afltord  his  alleged  companions  in  guilt 
We  make  this  statement  for  the  benefit  of 
the  plaintltr  In  error,  In  the  event  he  be  ad- 
vised to  apply  for  executive  interference  In 
his  behalf. 

For  the  reasons  given,  the  Judgment  Is 
afiSrmed. 

Affirmed. 

GARDWELL,  J.,  absent 


(m  Va.  570) 

ASPEGRBN  ft  CO.   v.   WALLER  STEIN 
PRODUCE  CO. 

(Supreme  Court  of  Appeals  of  VlrglDla.    Jan. 
12,  1911.) 

1.  Sales  (|  77*)— "P.  O.  B." 

"F.  o.  b."  means  free  on  board  and  ready 
to  go  forward  at  once. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636 ;  vol.  a  p.  7659.] 


2.  SALES  (i  82*)— "P.  O.  B."— PraFOBSTANCE 

OF  CONniTION. 

Under  a  contract  of  sale  of  fruit  requiring 
delivery  "f.  o.  b.,"  gnch  delivery  was  a  condi- 
tion precedent  to  the  sellers'  right  to  demand 
payment  of  a  draft  with  bill  of  lading  attached ; 
and  hence  the  sellers  are  not  entitled  to  recover 
the  difference  between  the  contract  price  and 
a  lower  price  at  which  the  fruit  is  resold,  on  the 
buyer's  failure  to  pay  the  draft  at  sight,  where 
the  fruit  was  not  actually  shipped,  but  was 
placed  with  the  carrier,  with  private  instruc- 
tions to  hold  until  the  seller  heard  from  the 
draft. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  231 ;  Dec.  Dig.  S  82.*] 

Error  to  Law  and  E}ciuity  Court  of  Oty  of 
Richmond. 

Action  by  Aspegren  ft  Co.  against  the  Wal- 
lerstein  Produce  Company.  Judgment  for 
defendant,  and  plainturs  bring  error.  Af< 
firmed. 

Jo  Lane  &  Carey  Ellis  Stem  and  A.  W. 
Patterson,  for  plaintiffs  in  error.  Jas.  Lewis 
Anderson,  for  defendant  In  error. 

WHITTLE,  J.  On  August  31,  1907,  the 
plalntiCts  In  error,  Aspegren  &  Co.,  of  New 
York  City  (hereinafter  called  the  plaintiffs), 
who  are  dealers  in  evaporated  fruits,  through 
their  brokers,  entered  into  a  written  con- 
tract with  the  defendant  in  error,  Waller- 
stein  Produce  Company,  of  Richmond,  Va 
(hereinafter  called  the  defendant),  as  fol- 
lows: "Sold  for  a/c  of  Messrs.  Aspegren  ft 
O.,  of  New  York  City,  to  Wallerstein  Prod- 
uce Co.,  Richmond,  Va.,  five  (5)  cars  (about 
30,000  lt>s.  each),  each  car  to  be  considered 
as  a  separate  contract,  prime  evaporated  ap- 
ples, crop  1907,  packed  in  bags,  bags  to  be 
furnished  by  buyers,  at  8^^  cents  per  lb. 
f.  o.  b.  New  York  state,  to  be  delivered  dur- 
ing the  month  of  December,  1907.  Goods  to 
be  Inspected  and  approved  of  at  shipping 
point  Terms  sight  draft  against  documents. 
Any  dispute  arising  under  this  contract  to 
be  settled  by  arbitration  in  New  York  City." 

In  the  latter  part  of  December,  1907,  tbe 
defendant,  having  sold  a  car  load  of  tbe  fruit 
in  St  Louis,  Mo.,  directed  its  shipment  to  its 
order  to  that  city.  Thereupon  the  plaiutiSs, 
on  December  26,  1907,  took  a  bill  of  lading 
for  a  car  load  of  apples,  and  attached  tbe 
same  to  a  sight  draft  on  tbe  defendant  On 
the  day  following  they  notified  tbe  defend- 
ant by  letter  that  they  had  drawn  their  sight 
draft  on  it  for  $2,583.06,  for  309  bags  of  ap- 
ples shipped  to  St.  Louis  as  per  instructions. 
This  draft  arrived  in  Richmond  on  Satur- 
day, December  28th,  and  (Saturday  being  a 
half  holiday),  according  to  the  banking  cus- 
tom in  Richmond,  it  would  ordinarily  have 
beeu  carried  over  until  the  succeeding  Mon- 
day. The  draft  was  not  paid  on  Saturday, 
and  by  secret  instructions  from  the  plain- 
tiffs was  immediately  returned  to  them. 

The  defendant  was  a  large  customer  of  the 
plaintiffs    (their   transactions   amounting   to 
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$40,000  or  $50,000  within  the  last  month  or 
two),  and  according  to  their  previous  course 
of  dealing  a  reasonable  time  bad  been  Inva- 
riably allowed  the  defendant  within  which  to 
meet  such  drafts.  It  moreover  developed 
that  the  plaintiffs  had  not  shipped  the  apples 
to  St  Louis,  as  directed,  and  as  they  wrote 
the  defendant  they  had  done.  Nor  did  they 
deliver  the  fruit  "f.  o.  b."  (that  Is  to  say, 
"free  on  board"  and  ready  to  go  forward  at 
once),  according  to  the  contract.  On  the  con- 
trary, the  apples  were  never  shipped  at  all, 
but  were  merely  placed  with  the  railroad 
company,  with  private  Instructions  to  hold 
the  car  until  the  plaintiffs  could  hear  from 
the  draft.  In  other  words,  the  plaintiffs 
never  parted  with,  and  the  defendant  never 
obtained  dominion  of,  the  goods. 

On  December  30th,  the  day  after  the  draft 
bad  been  returned,  the  plaintiffs,  without  no- 
tice, resold  the  apples,  and,  after  the  sale 
had  been  made,  on  the  same  day  wrote  the 
defendant  that  they  would  dispose  of  the 
fruit  at  best  advantage  and  hold  It  responsi- 
ble for  whatever  loss  there  might  be. 

Upon  the  foregoing  facts  this  action  was 
brought  by  the  plaintiffs  to  recover  the  dif- 
ference between  the  contract  price  and  the 
amount  realized  at  the  resale  of  the  fruit 
There  was  a  verdict  for  the  defendant,  upon 
which  the  trial  court  entered  the  Judgment 
under  review. 

The  plaintiffs'  theory  of  the  case  is  embod- 
ied In  the  following  Instruction,  which  the 
court  refused :  "The  jury  are  Instructed  that 
the  contract  between  the  parties  is  In  writ- 
ing and  defines  their  rights  In  the  premises. 
If  you  believe  from  the  evidence  that  the 
goods  In  question  were  loaded  In  a  car  for 
shipment  to  defendant  and  the  bill  of  lad- 
ing Issued  against  same  and  presented  with 
draft  attached  to  the  Wallersteln  Produce 
Company,  and  that  the  defendant  refused 
payment  of  said  draft,  then  the  plaintiffs  had 
the  right  to  resell  the  goods  at  defendant's 
risk,  and  you  should,  find  for  the  plaintiffs 
the  amount  claimed  on  this  account" 

Whatever  may  be  said  of  this  Instruction 
as  an  abstract  proposition  of  law,  It  Is  plain- 
ly erroneous  and  misleading,  as  applied  to 
the  undisputed  evidence  in  this  case.  It  Is 
mainly  predicated  upon  the  Jury  believing 
that  the  goods  In  question  were  loaded  on 
the  car  for  shipment  In  pursuance  of  the 
contract ;  whereas,  the  contract  calls  for  the 
apples  to  be  "f.  o.  b.  •  •  •  sight  draft 
against  documents,"  which  we  are  told 
means  that  the  goods  must  be  "free  on 
board,"  ready  to  go  forward  at  once ;  and  If 
Instructions  are  given  the  railroad  company 
by  the  seller  to  hold  the  car  for  any  length 
of  time.  It  Is  a  violation  of  the  contract  The 
correctness  of  this  interpretation  of  the 
agreement  Is  established  by  uncontradicted 
evidence,  and  fully  Justified  the  court  in  re- 
jecting the  Instruction. 


The  opposing  Instruction  of  the  defendant 
(which  the  court  gave)  told  the  Jury  "that  If 
they  believe  from  the  evidence  that  the  plain- 
tiffs took  a  bill  of  lading  for  the  car  of  ap- 
ples in  question,  with  Instructions  to  the  rail- 
road to  hold  the  car  until  they  could  hear 
from  the  draft,  and  that  this  fact  had  not 
been  communicated  to  the  defendant  and 
shall  further  believe  that  this  was  not  a 
compliance  with  the  terms  of  their  contract 
'f.  o.  b.'  New  Tork  state,  to  be  delivered  dur- 
ing the  month  of  December,  the  defendant 
was  not  required  under  the  law  to  pay  said 
draft  at  sight,  and  they  must  find  for  the 
defendant"  ^ 

The  testimony  as  to  the  meaning  of  an  "f. 
o.  b."  contract  as  observed.  Is  not  contro- 
verted, and  in  the  light  of  that  Interpreta- 
tion the  Instruction  given  by  the  court  was 
plainly  right  The  duty  of  the  sellers  to  de- 
liver the  goods  to  the  carrier  *Y.  o.  b.  New 
Tork  state"  was  a  condition  precedent  to 
their  right  to  demand  payment  of  the  draft 
and  that  condition  was'  not  complied  with  in 
this  Instance. 

This  view 'of  the  case  is  conclusive,  and  no 
verdict  other  than  for  the  defendant  could 
have  been  properly  found  by  the  Jury.  The 
consideration  of  subordinate  assignments  of 
error  Is  therefore  unnecessary. 

Judgment  affirmed. 

CARDWELL^  J.,  absent 


(111  Va.  746) 

PORTSMOUTH   COTTON    OIL  REPININO 

CORPORATION  v.  OLIVER 

REFINING  00. 

(Suprane  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Judgment  ((  821»)— Bab  of  Action— Re- 
traxit. 

A  plaintiff,  who  brought  suit  in  the  courts 
of  a  sister  state  to  recover  from  defendant  and 
a  third  person  on  a -cause  of  action,  and  who 
was  allowed  to  dismiss  the  action  as  to  defend- 
ant, with  costs  to  defendants  on  his  motion,  al- 
leging the  ground  that  it  had  discovered  that  it 
was  not  entitled  to  recover  in  the  action  agninst 
defendant  and  had  no  claim  against  defendant, 
but  that  It  looked  solely  to  the  third  person, 
was  not  thereby  barred  from  subsequently  suing 
defendant  on  the  same  cause  of  action ;  the 
facts  not  amounting  to  a  retraxit  but  only  to 
a  discontinuance  against  defendant. 

[Ed.  Note.— For  other  cases,   see   Judgqent, 
Cent  Dig.  §§  1492-1495;    Dec.  Dig.  §  821.  •] 

2.  Contracts  (|  169*)— CoNSTRncrioN. 

The    court,    in    construing    an    agreement 
must  look  at  the  language  employed,  the  sub- 
ject-matter, and  the  surrounding  circumstances. 
[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  §  752 ;   Dec  Dig.  §  169.*] 

3.  Sales  (8  89*)— Contbacts— CoNSTancmoN. 

A  contract  for  the  sale  of  a  cotton  oil  re- 
fining plant  was  entered  into  by  the  seller  and 
an  agent  of  the  buyer.  The  sale  included  stock 
in  trade.  Subsequently  th6  seller,  the  bnyer, 
and  the  agent  entered  into  an  agreement  for  the 
settlement  of  matters,  and  pending  the  adjnst- 
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ment  of  the  matters  it  was  agreed  that  the  per- 
sonal property  on  the  premises  should  be  deliv- 
ered to  the  agent  as  the  original  purchaser,  and 
that  the  amounts,  if  any,  due  to  the  agent,  the 
buyer,  or  the  seller,  should  be  promptly  paid. 
The  stock  in  trade  was  not  taken  possession  of 
by  the  agent,  but  was  delivered  by  the  seller  at 
the  buyer's  plant,  and  consumed  by  the  buyer. 
The  unsettled  matters  between  the  parties  were 
not  adjusted.  Held,  that  the  agreement  be- 
tween the  seller,  the  buyer,  and  the  agent  did 
not  relieve  the  buyer  of  liability  to  pay  for  the 
stock  in  trade. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  J  251 ;   Dec.  Dig.  I  89.»] 

4.  Appeal  and  Ebbok  (SS  1050, 1056*)— Ques- 
tions Revikwablb— Rulings  on  Evidence 
— Matebial  Questions, 

Where  the  right  of  the  successful  party  to 
recover  would  not  have  been  affected  if  the  evi- 
dence offered  by  the  defeated  party  and  exclud- 
ed by  the  court  had  been  admitted,  and  if  the 
evidence  received  over  the  defeated  party's  ob- 
jection had  been  excluded,  the  rulings  on  the 
admission  and  exclusion  of  the  evidence  would 
not  be  reviewed  on  writ  of  error, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4153,  4187;  Dec,  Dig,  §g 
1060,  1036. »] 

B.  Appeal  and  Bbhob  (8  1068*)— Questions 
Reviewable— iMMAixBiAL  Questions  — In - 
stbuctions. 

Where,  on  the  case  made  and  offered  to  be 
made,  no  other  verdict  than  the  one  found  could 
have  been  properly  rendered  on  correct  instruc- 
tions, the  question  whether  the  court  erred  in 
giving,  amending,  and  refusing  instructions  will 
not  be  considered  on  writ  of  error, 
'  [Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  ig  4225-4228;    Dec,  Dig.  i 

loea*] 

Error  from  Circuit  Court,  Norfolk  County. 

Action  by  tlie  Oliver  Refining  Company 
against  the  Portsmouth  Cotton  Oil  Refining 
Corporation.  There  was  a  Judgmeht  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  court  rejected  the  following  special 
plea: 

"The  plaintiff  a  long  time  before  the  com- 
mencement of  this  action  began  an  action  at 
law  in  the  Supreme  Court  of  the  state  of 
New  Xork  In  and  for  the  county  of  Niagara, 
*  *  *  In  which  this  defendant  and  Adolph 
Aspegren  and  John  Aspegren,  partners  trad- 
ing as  Aspegren  &  Company,  were  made  joint 
defendants.  In  which  action  the  plaintiff 
sought  to  recover  the  sum  of  $4,818.30,  the 
value  of  the  stock  in  trade  mentioned  in  the 
declaration  in  this  action,  and  afterwards 
in  said  action,  in  the  said  Supreme  Court  of 
the  state  of  New  York,  the  plaintiff  prayed 
leave  to  discontinue  Its  action  therein  as  to 
this  defendant  upon  the  ground  that  the 
plaintiff  had  discovered  that  it  was  not  en- 
titled to  recover  in  said  action  against  this 
defendant,  and  had  no  claim  against  this  de- 
fendant for  the  value  of  the  stock  In  trade, 
but  it  looked  entirely  and  solely  to  the  said 
Aspegren  &  Company  for  the  value  of  its 
said  stock  In  trade.  And  thereupon  ,  •  •  • 
defendant   was   allowed   to   discontinue   its 


said  action  as  to  this  defendant,  •  •  • 
and  the  plaintiff  was  condemned  to  pay  to 
this  defendant  the  costs  of  said  action,  and 
said  action  was  thereafter  continued  against 
the  said  Aspegren  &  Company  alone.  And 
the  plaintiff  Is  now,  by  reason  of  said  pro- 
ceedings, admissions  and  actions,  estopped  to 
claim  the  value  of  said  stock  in  trade  from 
this  defendant,  and  the  question  of  the  lia- 
bility of  this  defendant  to  the  plaintiff  for 
the  value  of  said  stock  In  trade  Is  now  res 
adjudicata." 

3.  W.  Wlllcox,  for  plaintiff  in  error.  Cad- 
wallader  J.  Collins  and  E,  R,  F.  Wells,  for 
defendant  In  error. 

BUCHANAN,  J.  This  is  an  action  of  as- 
sumpsit, brought  by  the  Oliver  Refining  Com- 
pany against  the  Portsmouth  Cotton  Oil  Re- 
fining Corporation,  to  recover  the  sum  of 
$4,818.30,  the  price  and  value  of  certain  per- 
sonal property  designated  as  "stock  in  trade" 
In  an  agreement  between  the  plaintiff  and 
Aspegren  &  Co.  (as  agents  of  the  defendant), 
dated  July  13,  1906,  for  the  purchase  of  a 
cotton  oil  refining  plant  and  certain  personal 
property  owned  by  the  plaintiff.  That  agree- 
ment is  fully  set  out  in  the  case  of  Oliver 
Refining  Company  v.  Portsmouth  Cotton  Oil 
Refining  Corporation  and  another,  109  Va. 
513,  64  S.  E.  66. 

It  is  a  concession  in  this  case  that  under 
that  agreement  the  defendant  in  this  case 
was  the  purchaser  of  and  liable  for  "the 
stock  In  trade"  mentioned  therein,  and  which 
is  the  subject-matter  of  this  suit;  but  the 
principal  ground  of  defense  relied  on  is  that 
the  defendant  was  relieved  from  that  liabili- 
ty by  a  subsequent  agreement  made  In  Au- 
gust, 1906,  known  as  the  "Memorandum 
Agreement,"  and  which  is  as  follows : 

"Memorandum. — In  the  matter  of  the  pur- 
chase of  certain  land  and  personal  property 
by  Portsmouth  Cotton  Oil  Refining  Corpora- 
tion from  the  Oliver  Refining  Company. 

"The  parties  to  this  agreement  being  about 
to  pass  the  deeds  relating  to  this  property, 
and  some  unsettled  matters  not  having  been 
provided  for,  it  is  understood  and  agreed 
that  those  matters,  to  wit,  the  matter  of  the 
rep'airs  to  the  thirty-one  (31)  tank  cars,  of 
the  repairs  to  the  cooperage  floor,  and  the 
matter  of  the  commissions  due  to  or  claimed 
by  Aspegren  &  Company  for  the  sale  of  the 
said  property,  are  to  be  hereafter  adjusted 
between  Aspegren  &  Company  and  the  Oliver 
Refining  Company. 

"It  Is  further  understood  that  the  taxes 
upon  the  land  and  property  sold,  for  the  year 
1906,  are  to  be  prorated  between  the  seller 
and  the  purchaser;  that  is  to  say,  the  Oliver 
Refining  Company  will  pay  the  whole  of  the 
taxes  on  all  of  the  property  owned  by  It  for 
the  year  1906,  and  after  an  adjustment  of 
the  proportion  to  be  paid  by  the  Portsmouth 
Company  said  Portsmouth  Company  will  re- 
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pay  to  the  Oliver  Refining  Company  a  prop- 
er proportion  of  the  same. 

"Pending  the  adjustment  of  tbese  matters, 
the  personal  property  on  the  premises  men- 
tioned In  the  contract  of  sale  will  be,  and  is 
hereby,  delivered  to  Aspegren  &  Company  as 
the  original  purchasers  thereof;  the  amounts, 
if  any,  due  to  Aspegren  &  Company  or  the 
Portsmouth  Cotton  OH  Refining  Corporation, 
to  be  promptly  paid  to  them,  and  the  amounts 
if  any,  found  to  be  due  the  Oliver  Refining 
Company,  to  be  promptly  paid  to  them.  Set- 
tlement for  the  personal  property  may  await 
such  adjustment. 

"Witness  the  following  signatures: 
"Oliver  Refining  Co., 

"Per  William  Oliver,  Pres't 
"Aspegren  &  Co. 

"Portsmouth  Cotton  Oil  Ref.  Corp., 
"Adolph  Aspegren,  Sec'y." 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  the  amount  sued  for,  and  to  that 
judgment  this  writ  of  error  was  awarded 
upon  the  petition  of  the  defendant 

In  addition  to  the  defense  that  it  had 
been  released  by  the  said  "Memorandum 
Agreement,"  the  defendant  offered  a  special 
plea,  designated  in  the  record  as  a  "plea 
of  estoppel,"  which  the  court  rejected.  This 
action  of  the  court  is  assigned  as  error. 

The  court  properly  refused  to  permit  that 
plea  to  be  filed.  The  facts  stated  therein  as 
to  the  proceedings  had  in  the  Supreme  Court 
of  the  state  of  New  York  in  the  case  of  Oli- 
ver Refining  Company  v.  Aspegren  &  Co.  and 
Portsmouth  Cbtton  Oil  Refining  Corporation 
(125  N.  T.  Supp.  796)  did  not  amount  to  a 
retraxit;  but  it  was  a  mere  discontinuance 
or  dismissal  of  the  plaintiff's  action  against 
the  Portsmouth  Cotton  Oil  Refining  Corpora- 
tion, and  was  no  bar  to  a  future  action 
against  that  company.  See  Coffman  &  Rich- 
ardson V.  Russell,  4  Munf.  207;  Muse,  etc., 
V.  Farmers'  Bank,  27  Grat.  252. 

The  next  question  is,  Did  the  memoran- 
dum agreement  have  the  effect  of  releasing 
the  defendant  from  Its  liability  to  pay  for 
"the  stock  In  trade,"  under  the  agreement 
of  July  13,  1906? 

The  construction  of  the  memorandum  agree- 
ment is  not  entirely  free  from  difficulty ;  but, 
looking  at  the  langua^  employed,  the  sub- 
ject-matter and  the  surrounding  circumstan- 
ces (Bank  of  the  Old  Dominion  v.  McVeigh, 
32  Grat.  530,  538),  we  do  not  think  it  was 
the  intention  that  the  defendant  should  be 
released  from  Its  purchase  of  "the  stock  in 
trade"  under  the  contract  of  July  13,  1906, 
and  thereby  to  sell  that  property  to  Aspe- 
gren &  Co.,  but  the  object  was  to  postpone 
the  time  for  its  delivery  to  the  defendant  un- 
til the  parties  could  settle  or  adjust  their 
differences,  and  that,  in  the  meantime,  Aspe- 
gren &  Co.  should  hold  "the  stock  in  trade," 
to  secure  the  payment  of  any  sum  that  might 
be  found  due  them  upon  such  adjustment 

The  defendant  not  having  been  released  by 
that  agreement  from  its  contract  to  purchase 


"the  stock  in  trade,"  was  the  plaintiff  entitled 
to  recover  the  price  and  value  thereof  at  the 
time  it  brought  this  action? 

If  Aspegren  &  Co.  bad  been  in  the  posses- 
sion of  "the  stock  in  trade"  at  that  time,  and 
the  defendant  had  not  received  the  benefit 
of  Its  purchase,  it  may  well  be  doubted 
whether  the  plaintiff  could  have  maintained 
this  action.  But  that  is  not  this  case.  It 
does  not  appear  that  Aspegren  &  Co.  ever 
had  actual  possession  of  "the  stock  in  trade," 
or  ever  exercised  any  control  whatever  over 
it  On  the  contrary,  it  clearly  appears— 
indeed,  It  is  agreed — that  "the  stock  in  trade" 
was  delivered  at  the  defendant's  plant  by  the 
plaintiff,  and  used  by  the  defendant  The 
case  made  by  the  record,  as  it  seems  to  us, 
is  this:  The  plaintiff  and  Aspegren  &  Co., 
acting  for  the  defendant,  entered  into  the 
agreement  of  July  13,  1906,  for  the  sale  and 
purchase  of  the  cotton  oil  refining  plant  de- 
scribed in  that  contract  and  "the  stock  in 
trade";  that  when  the  parties  in  Interest 
met  to  finally  consummate  their  agreement 
by  the  proper  conveyance  and  transfer  of  the 
property  sold,  and  the  payment  of  the  consid- 
eration, they  were  unable  fully  to  do  so,  on 
account  of  the  difficulties  and  unsettled  mat- 
ters mentioned  in  the  memorandum  agree- 
ment; that  "the  stock  in  trade"  was  not 
then  delivered  to  the  defendant,  the  purchas- 
er thereof,  nor  paid  for  by  it,  but  by  agree- 
ment was  to  be  delivered  to  Aspegren  &  Co., 
to  be  held  by  them  to  secure  the  payment 
of  such  sum,  if  any,  as  might  be  found  due 
upon  the  adjustment  of  the  claim  or  claims 
asserted  by  them,  and  settlement  for  "the 
stock  In  trade"  was  to  await  the  adjustment 
of  the  unsettled  matters  mentioned  in  the 
memorandum  agreement;  that  "the  stock  In 
trade"  was  not  taken  possession  of  by  Aspe- 
gren &  Co.,  but  was  delivered  by  the  plaintiff 
at  the  defendant's  plant  and  used — that  is, 
consumed — by  it;  that  the  unsettled  matters 
between  the  parties  have  never  been  adjust- 
ed; and  that,  nearly  three  years  after  the 
memorandum  agreement  was  entered  into, 
the  plaintiff  instituted  this  action  to  recover 
the  undisputed  price  and  value  of  "the  stock 
in  trade,"  Its  property,  and  delivered  by  it  at 
the  defendant's  plant  and  used — consumed — 
by  the  latter.  Upon  this  state  of  facts,  the 
plaintiff  was  clearly  entitled  to  recover. 

Errors  are  assigned  to  the  rejection  and 
admission  of  evidence.  It  Is  unnecessary  to 
consider  tbese  assignments  in  detail,  but  It 
wIU  be  sufficient  to  say  that  if  all  the  evi- 
dence offered  by  the  defendant  and  rejected 
by  the  court  liad  been  admitted,  and  all  the 
evidence  had  been  rejected  which  was  offered 
by  the  plaintiff  and  admitted  over  the  de- 
fendant's objection.  It  could  not  have  affect- 
ed the  plaintiff's  right  to  recover. 

The  giving,  amending,  and  refusing  of  in- 
structions is  assigned  as  erroneous.  Since, 
upon  the  case  made  and  offered  to  be  made^ 
no  other  verdict  than  the  one  found  could 
have  been  properly  rendered  upon  correct  in> 
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structlons,  the  question  whether  or  not  the 
court  erred  In  Instructing  the  Jury  need  not 
be  considered. 
Affirmed. 

CARDWBLL  and  WHITTLE,  JJ.,  absent 


(Ul  Va.  ess) 

MHROBB  T.  SOUTH  ATLANTIC  LIFE  INS. 

CO. 

(Supieme  Court  of  Appeals  of  Viiginia.    Jan. 

12,  1911.) 

1.  CoNTBACTS  (8  I*)— Validity. 

A  contract  binds  the  parties  unless  viola- 
tive of  law  or  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1 ;   Dec.  Dig.  8  l.»] 

2.  Evidence  (8  441*)— Testimont  Aftectino 
Life  Policy. 

In  a  suit  on  a  life  policy,  a  parol  agree- 
ment by  insurer's  soliciting  agent  varying  the 
time  and  place  for  paying  premiums,  as  pro- 
vided in  the  policy,  cannot  be  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2046;   Dec.  Dig.  8  441.*] 

8.  Insdhahcb  (8  892*)— Life  Policies— Fob- 
FEiTURE— Nonpayment  or  Pbemiuvs. 

A  life  insurer  can  refuse  a  check  for  an 
overdue  premium  tendered  while  insured  is 
fatally  ill  where  he  has  not  paid  a  renewal 
premium  note,  and  had  been  notified  that  the 
right  of  forfeiture  under  the  policy  and  under 
the  note  would  be  exercised  on  nonpayment  of 
the  note  when  due;  such  default  not  being 
waived  by  a  subsequent  letter  requesting  prompt 
payment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  88a.*J 

4,  Insubance  (8  175»)— Lite  Policies— Time 

or  Taking  EJffect. 

A  life  policy  which  provides  that  it  shall 
take  effect  on  payment  of  the  initial  premium 
for  one  year  from  its  date  cannot  be  regarded 
as  having  taken  effect  at  delivery. 

[E^.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8  332;    Dec.  Dig.  8  175.*] 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Suit  by  Etta  Mercer  against  the  South  At- 
lantic Life  Insurance  Company.  Judgment 
for  defendant  and  plaintiff  brings  error.  Af- 
firmed. 

John  A.  Lamb  and  David  Meade  White, 
for  plaintiff  in  error.  E.  Randolph  Williams, 
for  defendant  In  error. 

KEITH,  P.  Etta  Mercer,  who  was  the 
beneficiary  In  a  policy  of  Insurance  Issued  by 
the  South  Atlantic  Life  Insurance  Company 
to  her-  husband,  Hugh  C.  Mercer,  since  de- 
ceased, brought  suit  In  the  law  and  equity 
court  of  the  city  of  Richmond,  and  after  the 
evidence  was  placed  before  the  Jury  the  de- 
fendant demurred.  The  Jury  rendered  a  ver- 
dict In  favor  of  the  plaintiff  for  $1,000.  The 
court  entered  Judgment  for  the  defendant 
upon  the  demurrer  to  the  evidence,  and  the 
plaintiff  obtained  a  writ  of  error. 

The  evidence  tends  to  prove  the  following 


facts:  Mercer,  the  Insured,  was  born  on  tb* 
17th  day  of  January,  1876.  On  the  16th  day 
of  July,  1906,  he  made  application  for  a  $1,- 
000  policy  upon  his  life.  Upon  being  examin- 
ed by  the  physician  for  the  company.  It  ap- 
peared that  his  case  was  one  known  to  in- 
surance companies  as  a  "border  line  case"; 
that  is,  a  case  where  the  applicant  for  In- 
surance does  not  disclose  a  jperfect  physical 
risk.  His  application  was  referred  to  the 
board  of  r6vlew,  and  as  a  result  the  policy 
was  Issued  on  the  Slst  day  of  December, 
1906,  payable  In  the  event  of  his  death  to 
his  wife,  Etta  Mercer.  The  policy  was  de- 
livered to  Warren  Mercer,  the  agent  of  the 
company,  who  was  a  brother  of  the  insured, 
and  was  by  blm  delivered  to  the  insured  on 
the  28th  of  January,  1907.  The  policy,  how- 
ever, bears  date  the  16th  day  of  July,  1906. 
The  policy  sued  on  is  what  is  known  as  a 
policy  by  the  year— that  Is,  with  one  annual 
payment  of  the  premium,  as  distinguished 
from  quarterly  or  semiannual  payments — 
and  It  contains  a  clause  known  In  Insurance 
parlance  as  a  "grace  clause,"  in  the  follow- 
ing words:  "A  grace  of  one  month,  during 
which  time  the  policy  remains  In  full  force, 
will  be  allowed  In  payment  of  all  premiums 
except  the  first,  subject  to  legal  interest  for 
the  days  past  due." 

As  we  have  said,  the  insured  was  born  on 
the  17th  day  of  January,  1876.  He  made  ap- 
plication for  the  policy  on  the  16th  day  of 
July,  190C,  and  the  policy  was  dated  on  the 
day  of  the  application,  and  the  16th  day  of 
July  In  each  year  thereafter  was  fixed  as 
the  due  date  of  the  premiums.  The  20-year 
accumulation  period  of  the  policy  was  by 
its  terms  to  end  on  the  16tb  day  of  July, 
1926,  at  which  time,  if  living  and  all  the  pre- 
miums had  been  duly  paid  as  provided,  the 
company  would  apportion  to  this  contract  its 
share  of  the  surplus  earnings,  or  the  Insur- 
ed would  be  given  one  of  a  number  of  ox>- 
tions  stated  in  the  policy,  or  if  the  insured 
died  within  one  year  from  the  dat<e  of  the 
policy  or  subsequently,  If  the  contract  should 
be  extended  and  kept  in  force  according  to 
its  terms,  the  amount  of  the  insurance  be- 
came immediately  payable  upon  receipt  and 
approval  of  the  proofs  of  death. 

By  dating  the  policy  as  of  the  16th  of 
July,  the  date  of  the  application,  the  insured 
secured  a  reduced  premium  and  accelerated 
the  termination  of  the  20-year  accumulation 
period.  Had  the  date  of  the  policy  been  post- 
poned until  the  17th  of  July,  his  nearest 
birthday  would  have  been  the  16th  of  Jan- 
uary, 1907,  whereas,  counting  from  the  16th 
of  July,  his  nearest  birthday  was  on  the  leth 
of  January,  1906. 

These  facts  are  referred  to  as  giving  a 
reason  for  the  contract  into  which  the  insur- 
ed entered.  By  that  contract  he  took  a  pol- 
icy which  bears  date  the  16th  of  July,  1906. 
which  upon  payment  of  the  first  year's  pre- 
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mlnm  became  binding  upon  the  company  an- 
tll  the  16th  day  of  July,  1907. 

The  contracts  which  men  make  constitute 
the  law  which  governs  them,  unless  the  con- 
tract be  one  which  the  law  prohibits,  or 
which  is  held  to  be  rlolative  of  some  public 
policy. 

On  the  16th  of  July,  1907,  when  the  sec- 
ond premium  became  due,  it  was  not  paid, 
but  on  the  16th  day  of  August  of  that  year 
the  limit  of  the  30-day  period  of  grace,  grant- 
ed by  the  terms  of  the  policy,  the  insured 
gave  his  note,  due  September  16,  1907,  for 
$32.25  on  account  of  the  second  year's  pre- 
mium. When  the  note  became  due,  the  In- 
sured paid  $8  in  cash  on  account  of  this  note, 
and  gave  his  note  for  $24.41,  the  balance  due, 
payable  December  15,  1907.  On  December 
14,  1907,  the  insured  renewed  this  obligation 
with  a  further  note  dated  December  14,  1907, 
for  $24.77,  payable  with  interest  January  2, 
1908.  This  note  is  in  the  same  form  as  the 
previous  notes,  and  is  as  follows: 

"24.77  and  6c.  inL  December  14,  1907. 

"On  or  before  January  2,  1908,  after  date, 
without  grace,  for  value  received,  I  promise 
to  pay  to  the  order  of  the  South  Atlantic 
Life  Insurance  Co.,  Richmond,  Ya.,  twenty- 
four  and  s>/ioo  dollars,  at  their  office  in 
Richmond;  Va.,  the  same  together  with  the 
cash  named  below,  being  the  premium  and 
interest  (less  dividends,  if  any,)  under  policy 
No.  4637,  in  said  company. 

"It  is  understood  and  agreed  that  this 
note,  with  the  partial  cash  payment  of  $8.00, 
shall  not  bind  said  company  to  any  renewal 
or  extension  of  the  insurance  under  said 
policy  until  this  note  is  approved  at  the 
home  office  by  form  93,  signed  by  an  officer 
of  the  company,  and  it  is  also  agreed  that, 
after  such  approval,  if  this  note  is  not  paid 
when  due,  there  will  be  no  further  exten- 
sion, and  said  policy  shall  then  cease  and 
determine  and  shall  be  treated  In  all  respects 
as  if  this  conditional  note  and  cash  payment 
bad  not  been  made. 

"[Signed]  H.  0.  Mercer." 

On  December  30,  1907,  the  insurance  com- 
pany, through  its  cashier,  notified  the  insur- 
ed by  letter  that  his  note  would  be  due  and 
payable  at  the  office  of  the  company  on  Jan- 
uary 2, 1908.  The  note  was  not  paid  on  that 
date,  nor  was  the  letter  of  the  company  in 
any  way  acknowledged  by  the  Insured.  On 
January  13,  1908,  and  again  on  January  21st, 
the  cashier  called  the  insured's  attention  to 
the  fact  that  the  note  was  then  in  default, 
and  requested  him  to  give  the  matter  his 
prompt  attention.  None  of  these  letters  were 
acknowledged  by  the  insured.  He  was  taken 
ill  at  4  o'clock  in  the  morning  on  the  ICth 
day  of  February,  and  at  6  o'clock  his  wife 
Informed  her  father  that  this  premium  was 
due.  The  father-in-law  of  the  insured,  at  his 
daughter's  request,  went  on  the  18th  of  Feb- 
ruary to  the  office  of  the  insurance  company 
and  tendered  a  check  for  the  past-due  note. 


He  was  advised  that  the  check  would  not 
be  received  without  a  certificate  of  good 
health  of  the  Insured.  This  not  t>eiDg  pro- 
duced, the  check  so  tendered  was  refused. 
Three  days  afterwards  the  insured  died,  and 
the  insurance  company  refused  payment  of 
the  policy,  on  the  ground  that  the  second 
preminm  not  having  been  paid  the  policy  was 
not  in  force  at  the  death  of  the  insured. 

The  contentions  of  appellant  are  (1)  that 
while  the  contract  of  insurance  was  dated 
the  16th  day  of  July,  1906,  yet  as  it  was  not 
actually  issued  until  the  31st  day  of  Decem- 
ber, nor  perhaps  delivered  by  the  agent  of 
the  company  until  some  day  in  January,  1907, 
the  policy  must  be  considered  as  running 
from  the  day  of  issue  or  day  of  delivery,  and 
not  as  provided  by  agreement  of  the  parties 
from  the  date  of  the  contract,  although  the 
contract  provides  only  for  insurance  for  one 
year  from  the  16th  of  July;  and  (2)  that 
the  act  of  the  cashier  in  writing  to  the  In- 
sured advising  him  of  the  default  in  payment 
of  his  note  was  a  waiver  of  the  condition  in 
the  note  as  well  as  in  the  policy  providing 
tha't,  in  the  event  of  failure  to  pay  the  note, 
there  would  be  no  further  extension,  and 
said  policy  should  then  cease  and  determine 
and  be  treated  in  all  respects  as  if  the  con- 
ditional note  had  not  been  Issued. 

As  we  have  said,  the  contract  of  the  par- 
ties is  the  law  of  the  case,  unless  it  be  re- 
pugnant to  some  rule  of  law  or  some  prin- 
ciple of  public  policy. 

The  policy  provides  that  "if  any  premium, 
or  any  part  of  a  premium  hereon,  or  any 
check,  note  or  other  obligation  given  in  set- 
tlement of  any  premium,  or  any  part  of  a 
premium  hereon,  be  not  paid  when  due, 
this  contract  and  all  rights  based  thereon, 
without  action  on  the  part  of  the  company, 
shall  Immediately  terminate,  except  as  to 
the  right  to  paid-up  or  continued  insurance 
as  provided  on  the  second  page  hereof." 

The  letters  written  by  the  agent  of  the 
company  to  the  Insured,  calling  his  attention 
to  the  date  his  note  of  December  14th  would 
become  due,  advised  him  fully  of  the  situa- 
tion. One  of  those  letters  was  dated  Decem- 
ber 30,  1907,  another  January  13,  1908,  and 
a  third  January  21,  1908,  all  of  which  re- 
quested prompt  attention  at  his  hands.  The 
note  of  December  14th  expressly  provided 
that,  if  it  was  not  paid  when'  due,  there  would 
be  no  further  extension,  "and  said  policy 
shall  then  cease  and  determine  and  shall  be 
treated  in  all  respects  as  if  this  conditional 
note  and  cash  payment  had  not  been  made." 
The  right  of  the  insured  therefore  was  at  an 
end  on  January  2d,  and  the  only  right  that  re- 
mained in  him  was  that  of  reinstatement 

The  policy  provides  that  "this  contract 
may  be  reinstated  at  any  time  during  the  ac- 
cumulation period,  upon  written  application 
to  the  home  office,  with  evidence  of  insura- 
bility satisfactory  to  the  company,  and  pay- 
ment, with  interest,  of  all  past-due  premiums, 
and  interest  due  and  unpaid  on  any  loan  out- 
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standing,  except  within  the  last  two  years  of 
the  accumulation  period  If  the  payment  of 
premiums  had  been  discontinued  for  three 
years  or  more." 

Instead  of  heeding  these  warnings,  no  at- 
tention whatever  was  paid  to  them.  When 
the  insured  became  fatally  UI,  and  had  been 
removed  to  a  hospital,  where  he  died,  a  check 
for  the  past-due  note  was  tendered  tothe  com- 
pany, which  it  refused  unless  accompanied  by 
a  certificate  of  good  health  of  the  insured, 
which,  of  course,  was  impossible. 

"Promptness  of  payment  Is  essential  In  the 
business  of  life  insurance.  All  the  calcula- 
tions of  the  Insurance  company  are  based  on 
the  hypothesis  of  prompt  payments.  They 
not  only  calculate  on  the  receipt  of  premiums 
when  due,  but  on  compounding  interest  upon 
them.  It  is  on  this  basis  that  they  are  en- 
abled to  offer  insurance  at  the  favorable  rates 
they  do.  Forfeiture  for  nonpayment  is  a 
necessary  meaus  of  protecting  themselves 
from  embarrassment.  Delinquency  cannot  be 
tolerated  or  redeemed  except  at  the  option  of 
the  company."  Klein  t.  Insurance  Company, 
101  U.  S.  88,  26  U  Ed.  662. 

As  was  said  by  this  court  in  Metropolitan 
Ufe  Ins.  Co.  v.  Hall,  104  Va.  572,  52  S.  E. 
345:  "In  ao  action  to  recover  on  a  life  Insur- 
ance policy,  a  contemporaneous  parol  agree- 
ment or  understanding  between  the  agent  of 
an  insurance  company  who  solicits  the  insur- 
ance and  the  insured  as  to  the  time  and  place 
of  paying  the  premiums,  different  from  that 
stated  In  the  policy,  cannot  be  given  in  evi- 
dence, as  it  varies  or  contradicts  the  terms 
of  the  written  contract  of  the  parties.  An 
insured  should  look  at  his  policy  and  con- 
form to  it,  and  limitations  of  the  agent's  au- 
thority should  be  effective,  unless  the  Insur- 
ance company,  by  a  course  of  business  or 
otherwise,  has  waived  the  limitation  on  the 
agent's  power  of  waiver.  An  agent  to  col- 
lect premiums  has  no  authority  to  extend 
the  time  of  payment  of  an  overdue  premium, 
and,  where  the  policy  declares  a  forfeiture 
tor  failure  to  pay  at  maturity,  and  forbids 
waiver  by  agents,  their  agreements  to  extend 
time  of  payment  do  not  as  a  rule  bind  the 
company." 

Here  the  case  is  stronger  than  that  just 
cited,  for  the  Insured  was  permitted  to  avail 
himself  of  the  extension  of  time  provided  for 
in  the  note  given  by  him  for  the  deferred 
premium.  The  Insurance  company  was  strict- 
ly within  Its  rights  to  refuse  the  check  which 
was  tendered  in  behalf  of  the  insured,  who 
was  at  that  time  f.itally  Ul.  We  cannot  hold, 
as  claimed  by  appellant,  that  the  policy  is 
to  be  considered  as  having  taken  effect  at 
the  date  of  its  delivery,  because  that  would 
be  in  direct  contradiction  of  the  policy  It- 
self, which  declares  that  it  is  to  be  effectual 
upon  payment  of  the  Initial  premium  for  one 
year  from  its  date  on  July  IG,  1906;  and  we 
cannot  hold  that  there  was  a  waiver,  because 
the  utmost  limit  of  the  extension  given  6y 


the  company  to  the  insured  was  reached  on 
January  2,  1908,  at  which  time  we  are  of 
opinion  all  his  rights  under  the  policy  ceased 
and  determined,  as  provided  not  only  by  the 
policy  Itself,  but  by  the  very  terms  of  the 
note  which  hp  had  given  for  the  deferred 
premium. 

The  Judgment  of  the  law  and  equity  court 
la  afiarmed. 

Affirmed. 

CARDWELL,  J.,  absent 


(Ul  Va.  666) 

NORFOLK  &  P.  TRACTION  CO.  v.  DAILY'S 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1911.) 

1.  ElLicTBicrrT  (J  19*)— Nbolioewcb— Pi«AD- 

INO  AND  PBOOF. 

In  an  action  against  a  traction  company, 
the  declaration  alleged  that  plaintiff's  intestate 
was  killed  by  lightning  passing  along  defend- 
ant's trolley  wire  during  a  storm,  and  thence 
by  a  wire  formerly  used  by  defendant  as  an 
electric  light  wire  connecting  the  trolley  wire 
with  a  cluster  of  electric  lights,  underneath 
which  plaintiff's  intestate  was  standing,  caused 
by  defendant's  negligence  in  failing  to  keep  the 
electric  light  wire  properly  insulated  and  pro- 
tected and  in  failing  to  remove  the  wire  within 
a  reasonable  time  after  defendant  ceased  to 
use  the  light.  Held,  that  evidence  that  the 
light  wire  was  not  actually  connected  with  the 
other  wire,  but  separated  from  It  by  such  a 
small  space  that  lightning  could  jump  from  one 
to  the  other,  was  admissible  under  the  pleading. 
[Bd.  Note. — For  other  cases,  see  Electricity, 
Gent  Dig.  §  11 ;  De&  Dig.  (  19.*] 

2.  Elkctbicitt  (i  16*)  —  NEGLiaENCB  —  Cub- 
TOMABT  Act. 

liooee  or  careless  practices  of  other  electric 
companies  in  protecting  disused  wires  cannot  be 
taken  as  a  standard  by  which  to  determine 
whether  or  not  a  company  engaged  in  a  similar 
business  has  been  negligent  with  respect  to  the 
installation  and  maintenance  of  proper  light- 
ning arresters,  or  other  devices  to  prevent  Inju- 
ries, under  similar  circumstances. 

[Ed.  Note.— For  other  cases,  see  ESectricity, 
Cent.  Dig.  t  »;  Dec.  Dig.  |  16.*] 

3.  Electbicity  (I  14*)— Pebsonai,  Ihjubiks— 
Care  REquiRED. 

A  traction  company  is  required  to  exercise 
ordinary  care  with  respect  to  its  duties  to  in- 
stall and  maintain  lightning  arresters  along  its 
line  of  railway  so  as  to  prevent  electric  cur- 
rents from  passing  from  its  wires  to  disused 
wires  in  proximity  thereto. 

[Eld.  Note.— For  other  cases,  see  EHectricity, 
Cent  Dig.  f  7 ;    Dec  Dig.  §  14.*] 

4.  Electbicitt'  (S  19*)— Pbbsonai.  Injdbies— 
Custohaby  Methods. 

In  an  action,  against  a  traction  company 
for  death  from  a  bolt  of  electricity  which  passed 
from  defendant's  wires  to  an  unused  wire  ex- 
tending to  a  house  occupied  by  intestate,  evi- 
dence held  insufScient  to  establish  a  custom  of 
electric  conrpanies  to  install  l!i;htning  arresters 
in  such  cases  so  as  to  warrant  submission  oi 
the  question  of  defendant's  negligence  in  that 
respect  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Electricity 
Cent.  Dig.  {  11;   Dec.  Dig.  i  19.*] 
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5.   TflTirrTBTnTTT  (|  19*)— PeeSONAL  INJUMBS— 

QUESTIOW  FOB  JCBT. 

Whether  a  traction  company  which  had 
installed  a  cluster  of  lights  on  a  house  near 
its  tracks  was  negligent  in  discontinuing  the 
lights  so  that  bolts  of  electricity  escaping  from 
the  trolley  wires  were  grounded  through  the 
unused  light  wire,  as  a  result  of  which  plain- 
tiffs intestate  was  killed  while  standing  in  the 
door  of  a  house  under  the  end  of  the  light  wire^ 
\eld,  under  the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  EJlectricity, 
Cent.  Dig.  S  11;   Dec  Dig.  §  19.*] 

9.  Evidence  (i  555*)— Compktenct. 

In  the  absience  of  evidence  that  a  traction 
company  which  had  discontinued  a  cluster  of 
lights  maintained  on  a  building  near  its  tracks 
owed  any  duty,  based  on  established  usage,  to 
the  occupants  of  the  house,  to  remove  the  dis- 
used wires,  it  was  error  to  permit  an  expert 
witness  to  give  his  opinion  that  it  is  unsafe 
to  leave  a  discontinued  or  disused  wire  on  a 
bouse  under  the  conditions  stated. 

[S!d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2376;   Dec.  Dig.  |  555.*] 

7.  ELECTRICITT    (5    19*)— INJUBIE8    FBOM    PEO- 

DUCTioN— Actions— iNSTBucnoNs. 

In  an  action  against  a  traction  company 
for  the  death  of  plaintiff's  intestate  caused 
during  an  electrical  storm  while  plaintiff's  in- 
testate was  standing  in  the  door  of  her  father's 
house  by  lightning  passing  along  defendant's 
trolley  wire  and  thence  by  a  wire  formerly  used 
by  defendant  as  an  electric  light  wire  connect- 
ing the  trolley  wire  with  a  cluster  of  lights  Im- 
mediately over  the  door  in  which  plaintifTs  in- 
testate was  standing  an  instruction  that  de- 
fendant was  liable  if  lightning  was  conducted 
to  the  house  by  a  wire  placed  thereon  by  it  in  a 
negligent  manner  without  reasonable  care  on 
its  part  to  provide  against  the  effects  of  light- 
ning was  not  erroneous. 

[EJd.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  i  11 ;    Dec.  Dig.  f  19.*] 

8.  Blectbicitt  (§  14*)— lN,ruRiES  from  Pbo- 
DUCTION— Action  s— 1  nstbuctions. 

It  was  not  error  to  instruct  that,  while 
defendant  was  not  required  to  guarantee  the 
safety  of  the  wire  attached  to  the  house  under 
all  possible  conditions,  it  was  required  to  exer- 
cise that  due  and  ordinary  care  which  the  pres- 
ent state  of  scientific  knowledge  as  well  as 
common  observation  of  the  nature  of  electricity 
and  the  power  of  lightning  would  suggest  as 
reasonably  necessary  for  the  protection  of  life. 

[Ed.  Note. — For  other  cases,  see  EMectricity, 
Cent.  Dis.  $  7;  Dec.  Dig.  f  14.*] 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  Daily's  administrator  against 
the  Norfolk  &  Portsmouth  Traction  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Instruction  No.  1  was  as  follows: 
"If  the  Jury  shall  believe  from  the  evi- 
dence that  the  Intestate,  Mary  Elizabeth 
Dally,  was  killed  by  lightning  In  a  bouse 
used  and  occupied  by  her  father  in  said 
county,  which  lightning  was  conducted  to 
said  house  by  a  wire  placed  th^eon  or  at- 
tached thereto  by  the  defendant  company 
<n  a  negligent  manner  without  reasonable 
care  on  defendant's  part  to  provide  against 
the  effects  of  lightning  conducted  by  and 
over  said  wire,   and  without  negligence  on 


her  pdrt,  then  they  shall  find  for  the  plain- 
tiff," 
Instruction  No.  2  was  as  follows: 
"The  court  further  Instructs  the  Jury  that, 
while  the  defendant  company  was  not  re- 
quired to  guarantee  the  safety  of  the  wire 
attached  to  the  house  of  intestate's  father 
under  all  possible  conditions  and  circum- 
stances, it  was  required  to  exercise  that 
due  and  ordinary  care  which  the  present 
state  of  scientific  knowledge,  as  well  as  com- 
mon observation  of  the  nature  of  electricity: 
and  the  enormous  power  of  lightning  would 
suggest  as  reasonably  necessary  for  the  pro- 
tection of  life  along  its  line  and  wires.  And 
if  the  Jury  shall  believe  from  the  evidence 
that  the  death  of  the  Intestate  was  caused 
by  lightning  conducted  over  a  wire  which 
defendant  company  had  attached  to  the 
bouse  for  her  father  where  she  was  at  the 
time  of  her  death,  and  that  her  death  was 
due  to  the  failure  'of  the  defendant  com- 
pany to  exercise  such  due  and  ordinary  care 
as  aforesaid,  and  without  negligence  on  her 
part,  they  shall  find  for  the  plaintiff." 

Williams  &  Tunstall,  for  plaintiff  In  er- 
ror. Thorp  &  Bowden,  for  defendant  In 
error. 

CARDWELIi^  J.  Rufus  Daily,  as  admin- 
istrator of  Mary  Elizabeth  Dally,  brought 
this  action  and  recovered  a  Judgment  against 
the  Norfolk  &  Portsmouth  Traction  Com- 
pany for  the  sum  of  $5,000,  as  damages 
awarded  by  the  Jury  for  the  death  of  plain- 
tiff's Intestate,  caused,  it  is  alleged,  by  the 
negligence  of  the  defendant 

The  defendant  operates  a  line  of  street 
railway  running  from  Berkley  Ward,  In  the 
city  of  Norfolk,  to  Money  Point,  In  Nor- 
folk county,  Va.  The  plaintiff,  on  the  day 
of  the  Injury  to  bis  decedent,  who  was  al- 
so his  daughter,  was  the  owner  of  a  cer- 
tain small  frame  house,  used  as  a  cook  shop, 
situate  In  Norfolk  county,  at  a  place  called 
South  Hill.  This  house  was  on  the  right- 
hand  side  of  the  defendant's  track  looking 
in  the  direction  of  Money  Point,  and  the 
line  of  railway  running  past  this  house  was 
operated  by  the  overhead  trolley  system.  In 
front  of  the  house,  and  between  It  and  the 
track  of  the  defendant,  was  a  platform, 
which  was  used  by  the  defendant  as  a  sta- 
tion to  handle  Its  passengers  getting  on  and 
off  the  cars  at  South  HIU.  In  the  front  of 
plaintiff's  house  was  a  door,  affording  ac- 
cess thereto  and  egress,  therefrom,  and  Im- 
mediately over  this  door  was  a  cluster  of 
electric  lights  Installed  by  the  defendant 
for  the  purpose  of  lighting  this  station,  and 
these  lights  were,  before  they  failed,  as  will 
be  mentioned,  supplied  with  the  current 
from  the  trolley  wire  of  the  defendant  ex- 
tending over  Its  track;  the  lights  having 
formerly  been  connected  with  the  trolley 
wire  by  a  wire  (generally  spoken  of  as  the 
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•light  wire")  at  a  point  (a  little  to  the  Mon- 
ey Point  side  of  the  house)  where  the  trol- 
ley wire  was  supported  by  the  arm  extend- 
ing out  from  a  pole,  and  which  ran  from 
the  trolley  wire  to  the  top  of  the  pole,  thence 
down  to  and  on  the  house,  thence  Into  the 
duster  of  lights,  and  thence  down  the  side 
of  the  house  into  the  ground  and  back  to  the 
rail,  thus  completing  the  circuit  over  which 
the  current  of  electricity  supplied  the  lights; 
but  at  the  time  of  this  accident  these  lights 
were  not  so  connected  as  to  be  capable  of 
being  operated,  and  had  not  been  for  some 
months  theretofore,  the  plalntlCt's  witnesses 
testifying  that  the  wire  connecting  the  lights 
with  the  ground  had  become  broken,  and 
thereby  the  circuit  was  broken,  preventing 
the  lights  from  being  operated. 

On  the  15th  day  of  August,  1908,  during 
the  progress  of  an  electric  storm,  the  plaln- 
tlfTs  Intestate,  a  small  colored  child  between 
11  and  12  years  of  age,  was  standing  In  the 
door  of  his  house,  when,  according  to  the 
statements  of  some  of  plaintUTs  witnesses, 
a  bolt  of  lightning  came  In  contact  with  the 
trolley  wire  of  the  defendant  at  some  dis- 
tance from  the  house  on  the  Money  Point 
side  thereof,  ran  along  the  wire  to  the  point 
where  the  same  had  formerly  been  connect- 
ed with  the  "light  wire"  down  on  the  house 
to  the  door  In  which  plaiutitC's  intestate  was 
standing,  and  so  shocked  her  that  death  Im- 
mediately ensued. 

The  declaration  contains  three  counts. 
The  first  count,  after  alleging  the  facts  as 
to  the  ownership  and  location  of  the  trolley 
wire,  trolley  poles,  etc.,  by  the  defendant, 
alleges  that  the  defendant  "maintained,  op- 
erated, and  controlled  a  certain  other  wire, 
running  from  a  certain  one  of  Its  poles 
aforesaid,  and  from  a  certain  one  of  its 
trolley  wires  aforesaid,  to  and  on  a  certain 
bouse  owned  by  the  said  Rufus  Daily,  and 
then  and  there  used  and  occupied  by  him 
and  by  the  Intestate,  where  she  had  a  right 
to  be,  which  said  wire  had  at  one  time  been 
used  for  the  purpose  of  conducting  an  elec- 
tric current  from  the  said  defendant's  trol- 
ley wire  to  a  certain  cluster  of  lights  placed 
by  the  said  defendant  for  its  own  use,  bene- 
fit, and  purposes,  on  and  upon  the  front  of 
the  house  aforesaid."  It  further  charges 
that  the  defendant  "was  negligent  In  failing 
to  keep  said  wire  ('light  wire')  properly  In- 
sulated, grounded,  and  protected,  and  In 
maintaining  lightning  arresters  and  other 
proper  devices  in  that  vicinity,  so  as  to  af- 
ford reasonable  protection  while  In  said 
lion8&'' 

The  second  count,  after  the  formal  allega- 
tions, charges  that  the  "light  wire"  had  for- 
merly been  used  by  the  defendant  In  order  to 
conduct  an  electric  current  from  the  trolley 
wire  to  the  cluster  of  lights  on  the  plaintiff's 
house,  and  that  It  was  the  duty  of  the  de- 
teadADt  to  remove  the  said,  "light  wire"  from 
the  house  within  a  reasonable  time  after  the 
defendant  ceased  to  use  the  lights,  and  then 


charges  that  defendant  negligently  pennltted 
the  wire  to  remain  on  the  house  for  a  long 
period  of  time  after  the  defendant  had  ceas- 
ed to  use  the  lights,  so  that  the  bolt  of  light- 
ning which  killed  decedent  was  communicat- 
ed to  the  door  of  the  house,  where  the  de- 
cedent was,  over  the  wire  so  negligently  left 
attached  thereto. 

The  third  count  does  not  charge  that  the 
lights  had  ceased  to  be  used,  but  charges  the 
defendant  with  negligence  In  failing  to  use 
reasonable  and  proper  care  In  and  about  in- 
sulating and  maintaining  the  lights  on  plain- 
tiff's house,  and  in  properly  connecting  said 
lights  with  the  wires  charged  with  electric- 
ity. 

The  defendant  pleaded  the  general  issue^ 
and  at  the  trial,  after  all  the  evidence  had 
been  introduced,  the  plaintiff  asked  for  and 
obtained  four  instructions  to  the  Jury,  three 
(Nos.  1,  2,  and  3)  being  given  over  the  objec- 
tion of  the  defendant;  and  the  defendant 
asked  for  five  instructions,  two  of  which 
(Nos.  1  and  4)  were  given,  and  Nos.  2,  3,  and 
5  were  refused.  To  which  rulings  of  the 
court  in  granting  plaintiff's  Instructions  Nos. 
1,  2,  and  3,  and  in  refusing  defendant's  in- 
structions Nos.  2, 3,  and  5,  the  defendant  duly 
excepted. 

In  the  petition  for  this  writ  of  error,  11 
assignments  of  error  in  the  trial  court's  rul- 
ings are  made. 

Assignments  Nos.  1  and  7  relate  to  the 
action  of  the  court:  First,  in  admitting  evi- 
dence to  show  that  while  the  "light  wire" 
was  not  connected  with  the  trolley  wire,  as 
charged  in  the  declaration,  nevertheless  the 
space  between  them  was  such  that  lightning 
could  jump  from  one  to  the  other ;  and,  sec- 
ondly. In  declining  defendant's  Instruction 
No  2,  to  the  effect  that,  if  the  jury  believed 
from  the  evidence  that  the  "light  wire"  on 
the  plaintiff's  house  was  not  connected  with 
the  trolley  wire  of  the  defendant,  the  jury 
should  find  for  the  defendant. 

It  is  earnestly  contended  by  the  learned 
counsel  for  the  defendant  that,  as  the  decla- 
ration in  each  and  every  count  distinctly  al" 
leged  that  the  trolley  wire  was  connected 
with  the  "light  wire,"  the  defendant  was 
summoned  to  answer  a  case  based  upon  the 
theory  that  It  had  negligently  left  upon  the 
house  of  the  plaintiff,  and  had  negligently 
failed  to  properly  Insulate  and  protect,  a  cer- 
tain "light  wire"  connecting  the  cluster  of 
lights  on  the  house  with  the  trolley  wire  of 
the  defendant ;  whereas,  by  the  evidence  ob- 
jected to,  the  plaintiff  was  permitted  to  In- 
troduce proof  of  a  different  case,  to  wit,  that 
while  the  wire  was  not  connected,  as  charged 
in  the  declaration,  nevertheless  It  was  pos- 
sible for  a  lightning  bolt  to  leap  from  the  one 
wire  to  the  other. 

In  overruling  the  objection  of  defendant 
to  said  evidence,  tbt  court  said:  "I  will 
overrule  the  objection.  I  think  that  'connec- 
tion' could  be  construed  in  two  ways,  the 
physical  and  electrical  connection,  and  it  may 
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bie  that  It  was  cbargel  by  the  guy  wire,  or  In 
such  way  as  to  be  connected  In  that  way.  I 
think,  also,  nnder  section  3384  (Code),  it 
would  be  perfectly  permissible  to  allow  you 
(plaintiff's  counsel)  to  amend  even  at  this 
stage."  This  statement  Is  quoted  merely  for 
the  purpose  of  Indicating  the  ground  upon 
which  the  court  admitted  the  evidence  object- 
ed to.  The  point  made  in  the  remarks  of  the 
learned  Judge  Is,  as  counsel  for  defendant 
suggests,  that  the  word  "connection"  may  be 
construed  to  denote  such  a  degree  of  proxim- 
ity between  two  conductors,  such  as  wires, 
that  lightning  will  Jump  from  one  to  the 
other. 

It  Is  very  true  that  a  defendant  cannot  be 
summoned  to  answer  one  case,  and  at  the 
trial  be  obliged  to  meet  another  and  an  en- 
tirely different  case;  but  we  do  not  think 
that  this  rule  applies  here,  for  the  reason 
that  defendant  was  summoned  to  answer  the 
charge  that  it  had  for  some  months  prior  to 
a  certain  date  negligently  permitted  a  dan- 
gerous condition  to  exist.  In  that  It  had  neg- 
lected to  maintain  and  keep  in  a  reasonably 
safe  condition  an  electrical  wire  connection 
between  its  trolley  wire  and  the  house  of  the 
plaintiff,  installed  for  the  defendant's  own 
use,  and  that  this  negligence  was  the  sole 
cause  of  a  bolt  of  lightning  passing  from  the 
trolley  wire  of  the  defendant  over  the  "light 
wire"  it  had  Installed,  to  and  upon  the  house 
of  the  plaintiff,  causing  the  death  of  his  de- 
cedent It  would,  as  it  appears  to  us,  be 
extremely  technical  to  hold  that,  with  these 
facts  averred  in  the  declaration,  evidence 
was  inadmissible  to  show  that  the  condition 
of  the  premises  stated  In  the  declaration  ex- 
isted, and  that  from  It  it  was  reasonably  to 
have  been  expected  by  the  defendant  that 
lightning  would,  in  an  electrical  storm,  pass 
from  the  trolley  wire  to  the  "light  wire,"  the 
end  of  which  was  hanging  a  few  Inches  be- 
low the  trolley  wire;  that  the  defendant 
knew,  or  should  be  held  to  have  Imown,  that 
this  light  wire  was  disconnected,  as  Indicat- 
ed, near  the  trolley  wire,  but  also  near  the 
ground  at  plaintiff's  bouse. 

In  Lynchburg  Tel.  Co.  v.  Booker,  103  Va. 
5M,  50  S.  El  148,  the  declaration  averred 
that  the  plaintiff  was  In  a  certain  street  of 
the  city  when  injured  by  an  electric  wire  of 
the  defendant,  but  made  no  averment  of  the 
precise  position  of  the  wire  which  inflicted 
the  injury,  and  the  evidence  showed  that  he 
was  injured  by  a  wire  hanging  down  through 
a  tree  into  a  yard  ^djacent  to,  but  not  in, 
that  street,  and  it  plainly  appeared  that  If 
not  in  the  street  the  wire  was  in  such  close 
proximity  to  It  as  to  have  inflicted  the  in- 
Jury  on  the  plaintiff  who  was  In  the  street 
Held,  that  there  was  no  variance  between 
the  allegation  and  proof. 

We  are  of  opinion  that  there  is  no  merit 
in  the  assignments  of  error  Nos.  1  and  7^ 

The  trial  court  admitted  evidence  introduc- 
ed to  show  that  the  defendant  was  negligent 
in  not  installing  and  maintaining  a  lightning 


arrester  at  or  near  the  plaintUTs  bouse;  a 
lightning  arrester  being  a  device  consistlDg 
of  two  wires,  one  extending  down  from  the 
overhead  wire,  and  the  other  running  from 
the  ground  up,  these  two  being  separated 
only  by  a  small  gap  which  is  sufficient  to  pre- 
vent the  passage  of  the  ordinary  current  of 
electricity  from  the  overhead  wire,  but  over 
which  lightning  can  easily  Jump,  and  which 
gap  is  necessary,  for  otherwise  all  the  cur-  - 
rent  would  flow  from  the  overhead  wire  to 
and  into  the  ground.  The  defendant  except- 
ed to  the  ruling  of  the  court  admitting  this 
and  other  evidence  with  respect  to  tbe  duty 
of  the  defendant  to  Install  and  maintain  a 
lightning  arrester  at  or  near  the  plaintifTs 
house.  It  also  excepted  to  the  granting  of 
plalntiers  instruction  No.  3,  based  upon  this 
evidence,  and  to  the  refusal  to  grant  defend- 
ant's Instruction  No.  3,  which  told  the  Jury 
that  there  was  no  evidence  In  the  case  that 
the  defendant  was  guilty  of  negligence  in  re- 
spect to  its  use  or  nonuse  of  lightning  ar- 
resters. These  rulings  of  the  court  are  as- 
signed as  error,  and  will  be  considered  to- 
gether. 

PlaintifTs  witness  R.  R.  Grant,  examined 
as  an  expert,  was  asked:  "Was  there  room 
along  the  wire  there,  or  any  place  where 
a  lightning  arrester,  or  dlverter,  could  have 
been  placed,  that  would  have  rendered  it  safe 
against  lightning?"  Answer:  "A  lightning 
arrester  could  have  been  placed  on  the  next 
pole,  which  would  have  had  some  effect,  and 
probably  would  have  relieved  the  charge  be- 
fore it  would  have  gone  over  the  wire."  In 
reply  to  the  defendant's  objection  to  this 
evidence,  the  plaintifTs  counsel  stated  that 
they  would  connect  the  evidence  vrtth  evi- 
dence to  show  that  a  lightning  arrester 
should  have  been  Installed  at  the  place:  hut 
this  was  not  done.  Therefore  defendant 
moved  the  court  to  strike  out  the  evidence 
that  had  been  admitted  with  regard  to  the 
use  of  a  lightning  arrester,  which  motion 
was  overruled;  whereupon  the  witness. 
Grant,  was  recalled  and  asked  this  question : 
"Is,  or  is  it  not,  the  practice  of  electric  light- 
ing companies,  under  similar  circumstances, 
to  place  a  lightning  arrester  or  some  such  de- 
vice on  such  a  wire  of  an  overhead  circuit 
of  that  kind?"  To  which  question  the  wit- 
ness replied:  "Let  me  understand  the  ques- 
tion. Was  it  that  It  is  good  practice  to  do 
it?  Q.  Do  companies  usually  do  that?  A. 
I  can't  say  they  customarily  do  it  Those 
lights  are  put  up  by  men,  Just  wire  men, 
sent  out  on  the  line  to  put  up  lights,  and  It 
is  very  seldom  that  they  put  any  more  light- 
ning arresters  than  are  originally  put  on  the 
line.  They  put  the  lights  up  at  different 
points  without  paying  attention  to  them.  It 
would  be  good  practice  to  do  it  Q.  Simply 
state,  as  a  matter  of  fact,  do  the  electric 
companies  customarily  attach  to  each  wire  of 
an  overhead  electric  circuit  where  it  is  con- 
nected with  the  property  of  other  people,  do 
they  connect  them  with  lightning  arresters? 
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A.  Under  ordinary  clrcamstances,  taking  the 
companies  at  different  places,  they  don't  fol- 
low hardly  any  practice  at  all;  they  put 
them  up  In  harum-scarnm  way.  They  send  a 
man  out  to  put  up  a  light  without  reference 
to  that  That  Is  the  common  practice." 
After  the  witness  had  given  a  number  of 
answers  going  to  show  that  he  could  not 
state  the  custom  of  others  engaged  In  like 
business  to  that  of  the  defendant  with  re- 
spect to  lightning  arresters,  and  that  witness 
was  speaking  in  the  present  light  in  electri- 
cal matters,  and  not  as  to  a  custom  among 
other  companies  using  electricity  as  a  motive 
power  for  moving  street  cars,  all  of  which 
answers  the  court  struck  out,  the  witness 
was  examined  by  the  court  as  follows:  "I 
will  ask  yon  what  is  the  custom  of  lighting 
companies,  in  matters  of  this  kind,  with  ref- 
erence to  lightning  arresters?  A.  As  I  stat- 
ed before,  the  lightning  arresters  are  placed 
on  the  line  when  the  line  is  Installed  by  the 
engineer  designing  the  system,  placed  at  the 
points,  at  the  time,  that  he  considers  best. 
Q.  Have  you  examined  the  line?  A.  The  end 
here  around  this  house.  Q.  Tou  don't  know 
bow  many  lightning  arresters  there  are  on 
the  line  of  the  road?  A.  No,  sir.  Q.  Would 
It  have  been  reasonably  safer  to  have  had  a 
lightning  arrester  at  this  particular  point? 
A.  This  wire  running  to  the  bouse  was  a 
hazard.  It  would  have  been  some  relief 
from  the  hazard,  giving  another  ground  wire 
for  the  lightning  to  neutralize."  This  evi- 
dence the  court  refused  to  strike  out,  al- 
though the  witness,  In  effect,  but  stated  what 
he  had  stated  before,  and  what  the  court  bad 
stricken  out. 

The  witness  Grant,  and  also  witness  Palm- 
er, the  general  superintendent  of  the  defend- 
ant, testified  that  It  Is  the  practice  of  trolley 
companies,  during  an  electric  storm,  to  tiim 
on  all  the  light  circuits  In  the  cars,  which.  In 
eCCect,  by  making  a  continuous  circuit  from 
the  overhead  wire  to  the  ground,  converts 
every  car  on  the  system  into  a  lightning  ar- 
rester. The  witness  Palmer  also  testified, 
and  Is  not  contradicted,  that  from  two  to  five 
lightning  arresters  were  usually  Installed  per 
mile ;  that  there  was  no  general  practice  as  to 
the  Intervals  at  which  such  arresters  were 
placed  In  suburban  districts ;  that  It  was  not 
the  practice  to  install  a  lightning  arrester  at 
every  point  where  there  was  any  connection 
with  overhead  wires;  and  that  he  (Palmer) 
did  not  know  any  electrical  company  In  the 
world  that  did  so.  According  to  defendant's 
witness  E.  B.  Holland,  there  was  one  light- 
ning arrester  distant  1,000  feet  from  the 
plaintiff's  house,  In  one  direction,  and  another 
distant  some  700  feet  In  the  other  direction. 
The  correctness  of  this  statement  Is  not  ques- 
tioned. 

It  will  be  observed  that  the  witness  Grant 
does  not  show  any  practice  or  custom  on  the 
part  of  companies  engaged  In  similar  busi- 
ness as  to  Installing  lightning  arresters  at 
Buch  points  as  the  one  here  In  question,  but 


merely  expresses  an  opinion  that  a  lightning 
arrester  at  this  particular  point  would  have 
been  "some  relief  from  the  hazard";  no 
foundation  having  been  laid  to  support  the 
theory  that  there  was  a  duty  upon  the  de- 
fendant to  maintain  a  lightning  arrester  at 
that  point  Without  any  reference  to  the 
question  whether  or  not  as  a  matter  of  prop- 
er construction,  with  the  conditions  existing 
before  this  accident,  the  defendant  should 
have  Installed  a  lightning  arrester  at  this 
point,  tbe  witness  was  allowed  tq  look  at  the 
situation  after  the  event  and  say  that  a  light- 
ning «irrester  at  the  point  of  the  accident 
would  have  constituted  "some  relief  from  tbe 
hazard."  He  does  testify  as  to  looseness  or 
carelessness  of  other  electric  companies  with 
respect  to  the  installation  and  maintenance 
of  lightning  arresters;  but  loose  or  careless 
practices  of  other  companies  in  this  respect 
cannot  be  taken  as  a  standard  by  which  to 
determine  whether  or  not  a  company  engaged 
in  a  similar  business  has  been  negligent  with 
re8t>ect  to  the  installation  and  maintenance 
of  p'roper  lightning  arresters  or  other  devices 
to  prevent  Injury  to  persons  or  property. 

"Courts  cannot  dictate  to  railway  com- 
panies a  choice  between  methods,  all  of 
which  are  shown  to  be  reasonably  adequate 
for  the  purposes  Intended  to  be  subserved. 
Thus  to  subject  them  to  the  varying  and  un- 
certain opinions  of  juries  In  questions-  of 
policy,  and  substitute  the  discretion  of  the 
latter  for  their  discretion,  would  be  wholly 
impracticable,  and  would  prove  alike  disas- 
trous to  the  companies  and  to  the  public." 
Norfolk  &  Western  Ey.  Co.  v.  Cromer,  101 
Va.  667,  44  S.  E.  898. 

In  Norfolk,  etc.,  Co.  v.  Ellington's  Adm'r, 
108  Va.  245,  61  S.  E.  779,  a  witness  was  ask- 
ed what  would  be  a  simple  Inexpensive  de- 
vice which  could  be  used  at  a  cross-over  be- 
tween two  street  car  tracks,  which  would  be 
promotive  of  safety  to  the  employes  of  tbe 
railroad  In  conducting  cars  from  one  to  tbe 
other  track;  to  which  question  the  witness 
answered:  "A  cross-over  trolley  wire  would 
be  a  simple  and  Inexpensive  device  for  pro- 
moting the  safety  and  convenience  of  the 
company  and  Its  employes,"  There  was  a 
verdict  and  judgment  In  that  case  for  the 
plaintiff,  which  on  a  writ  of  error  came  un- 
der tbe  review  of  this  court,  and,  In  view 
of  tbe  fact  that  there  was  no  evlaence  In  the 
case  that  it  was  the  general  practice  or  cus-' 
tom  of  companies  engaged  in  like  business 
to  use  such  cross-over  troUey  wires  as  were 
spoken  of  In  the  question  and  answer  refer- 
red to,  this  court  held,  not  only  that  it  was 
error  to  permit  the  question  to  be  answered, 
but  that  tbe  court  should  have  affirmatively 
Instructed  the  Jury  that  there  was  no  evi- 
dence to  support  the  count  In  the  declaration 
which  averred  negligence  In  respect  of  the 
nonuse  of  such  cross-over  trolley  wire.  In 
the  opinion  by  Whittle,  J.,  It  is  said  that  the 
"unbending  test"  of  negligence  is  to  be  found 
in  the  ordinary  usage  of  the  business,  and 
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that  DO  man  Is  to  be  held  by  law  to  a  higher 
<legree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  due 
ttLie  Is  the  conduct  of  the  average  prudent 
man. 

But,  say  counsel  for  plaintiff  In  this  case, 
the  line  of  cases  to  which  Norfolk,  etc.,  Co. 
y.  Ellington's  Adm'r,  supra,  belongs,  Is  essen- 
tially different  from  the  case  at  bar,  In  that 
they  were  cases  of  master  and  servant,  where 
the  only  care  required  to  be  exercised  by  the 
master  was  ordinary  care.  In  the  cases  cit- 
ed by  counsel  for  plaintif!  we  are  unable  to 
find  any  departure  from  the  rule  that  the 
care  required  in  this  and  like  cases  is  ordi- 
nary care.  While  ordinary  care  may,  in  some 
cases,  Involve  the  exercise  of  greater  skill 
than  in  others,  as  was  said  in  Norfolk  Ry. 
&  L.  Co.  V.  ^ratley,  103  Va.  380,  49  S.  B. 
502,  cited  for  the  plaintiff  In  this  case,  all 
that  is  meant  in  that  case  Is  that  the  electri- 
cal business,  being  a  dangerous  one,  requires 
a  high  degree  of  technical  care  and  skill  In 
the  matter  of  operation;  and  it  Is  so  held 
In  numerous  railroad  cases  where  the  6usi- 
ness  is  likewise  considered  to  be  an  extra 
hazardous  one.  Still  the  measure  of  care  to 
be  exercised  is  none  the  less  that  which  Is 
spoken  of  always  as  "ordinary  care,"  the 
test  of  which  is  the  practices  or  customs  of 
others  engaged  in  a  like  business.  This  view 
Is  not  questioned  by  the  cases  cited  for  the 
plaintiff;  on  the  contrary,  they  sustain  the 
view,  as  will  appear  from  a  reference  to  a 
few  of  them. 

In  Southwestern,  etc.,  Co.  v.  Robinson,  50 
Fed.  810,  1  C.  C.  A.  68^  16  L.  R.  A.  545,  neg- 
ligence is  described  as  "  •  •  •  failure  to 
do  what  a  reasonably  prudent  person  would 
have  done  under  all  the  circumstances  of  the 
situation,  or  doing  what  such  a  person  under 
the  existing  circumstances  would  not  have 
done." 

In  Griffith  v.  New  Eng.,  etc.,  Co.,  T2  Vt. 
441,  48  Atl.  643,  52  L.  R.  A.  919,  speaking  of 
the  duty  of  a  telephone  company,  the  court 
said  that,  having  undertaken  to  place  a  tele- 
phone instrument  in  a  house,  "it  was  under 
a  duty  to  exercise  the  care  of  a  prudent  man 
under  like  circumstances." 

The  Supreme  Court  of  Alabama,  in  South- 
ern, etc.,  Co.  V.  McTyer,  137  Ala.  601,  34 
South.  1020,  97  Am.  St.  Rep.  62,  defines  the 
duty  of  a  telephone  company  as  follows:  "If, 
by  the  exercise  of  such  reasonable  precau- 
tions as  a  man  of  ordinary  care  and  prudence 
would  exercise  In  respect  of  such  dangerous 
agents,  injuries  to  persons  and  property  from 
the  conduction  along  the  wires  and  into 
houses  of  currents  of  atmospheric  electricity 
may  be  avoided,  it  is  the  duty  of  compa- 
nies engaged  in  this  business  to  employ  devices 
and  appliances  to  that  end."  There  the  court 
plainly  lays  down  the  rule  requiring  only 
"ordinary  care." 

The  case  at  bar  was  tried  on  that  theory, 
for  the  court,  at  the  request  of  the  plaintiff. 
Instructed  the  Jury  that  the  defendant  was 


not  required  to  guarantee  the,  safety  of  the 
wire  run  to  plaintiff's  house,-  but  "was  re- 
quired to  exercise  that  due  and  ordinary 
care  which  the  present  state  of  scientific 
knowledge,  as  well  as  the  common  observa- 
tion of  the  nature  of  electricity,  and  the 
enormous  power  of  lightning  would  suggest 
as  reasonably  necessary  for  the  protection  of 
life  along  Its  line  and  wires." 

It  must  therefore  be  conceded  in  this  case 
that  the  measure  of  care  required  of  the  de- 
fendant was  ordinary  care  with  resi)ect  to  its 
duty  to  install  and  maintain  lightning  arrest- 
ers along  its  line  of  railway ;  and  this  is  In 
accordance  with  the  rule  adopted  by  this 
court  of  long  standing.  See  Bertha  Zinc  Co. 
V.  Martin,  93  Va.  791,  22  S.  E.  869,  70  L.  R. 
A.  999,  citing,  among  others,  the  case  of  Titus 
V.  Railroad  Co.,  136  Pa.  618,  20  AU.  517,  20 
Am.  St.  Rep.  944,  in  which  the  court  said: 
"No  man  is  held  by  law  to  a  higher  degree  of 
skill  than  the  average  of  his  profession  or 
trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man."  And, 
having  laid  down  this  general  test  of  ordi- 
nary care,  the  opinion  further  says:  "The 
test  of  negligence  In  employers  is  the  same" 
— meaning,  necessarily,  that  the  test  of.  ordi- 
nary care  was  the  same  in  master  and  serv- 
ant cases  as  in  any  other  negligence  cases,  ex- 
cept, of  course,  the  cases  of  a  passenger  or 
stranger  seeking  a  recovery  of  damages  for 
a  personal  injury  caused  by  the  negligence 
of  a  carrier  under  circumstances  requiring 
the  use  of-great  or  extreme  care  on  the  part 
of  the  carrier. 

We  are  of  opinion  that  the  circuit  court 
erred  in  admitting  the  evidence  objected  to 
by  the  defendant,  introduced  to  show  negli- 
gence on  its  part  in  not  installing  and  main- 
taining a  lightning  arrester  at  or  near  the 
house  of  the  plaintiff ;  and  In  granting  plain- 
tlECs  instruction  No.  8,  based  on  said  evi- 
dence; and  also  erred  in  refusing  defend- 
ant's Instruction  No.  3. 

We  have  set  out  the  averments  of  the  sec- 
ond coimt  of  the  declaration,  and  the  charge 
of  negligence  therein  made.  There  was  evi- 
dence tending  to  prove  that  the  "light  wire" 
left  on  the  plaintiff's  house  for  some  months 
was  in  a  dangerous  condition;  that  the  de- 
fendant was  repeatedly  Informed  of  the  con- 
dition of  this  wire,  and  requested  to  restore 
the  lights,  which,  if  done,  would  have  restor- 
ed the  electrical  circuit  as  it  was  until  the 
"light  wire"  became  disconnected  from  the 
trolley  wire  and  broken  near  the  ground  at 
the  house,  so  that  lightning  passing  from  the 
trolley  wire  to  and  along  the  "light  wire" 
could  not  pass  Into  the  ground.  In  view  of 
the  averments  of  the  second  count  of  the  dec- 
laration, and  this  evidence,  defendant's  in- 
struction No.  5,  telling  the  Jury  that  they 
should  disregard  the  second  count  of  the  dec- 
laration, was  properly  refused. 

The  witness  Grant  was  asked  the  follow- 
ing question  and  made  the  following  answer, 
over  the  objection  of  the  defendant:    "Q.  I> 
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It  In  yoQt  opinion  a  safe  metbod,  where  a 
compiny  uses  electricity  for  lights,  has  ceas- 
ed to  operate  Its  wire,  and  disconnects  such 
wire  lor  a  few  Inches,  to  leave  the  wire  still 
upon  a  hons^  lower  tiian  the  point  where  It 
crosses,  near  the  wire  where  It  has  been  con- 
nected, and  still  attached  to  the  house?  A. 
I  don't  consider  that  a  dead  wire  connected 
or  close  to  the  Uve  wire  or  trolley,  left  dead 
and  connected  to  the  bouse,  to  be  safe." 

The  ground  of  objection  to  tbls  evidence 
Is  that  It  was  not  competent  for  the  witness 
to  testify  whether  or  not  the  method  was 
Bafe^  but  the  witness,  should  have  been  re- 
qnired  to  testify  as  to  whether  or  not  the 
metbod  used  was  the  metbod  commonly  em- 
ployed by  companies  engaged  tn  a  similar 
business. 

The  witness  bad  been  asked  as  to  the  eas- 
tern among  electric  light  companies  when,  for 
any  reason,  the  wire  used  for  lighting  pur- 
poses bad  ceased  to  be  used,  1.  e.,  was  the 
wire,  under  the  circumstances  stated,  remov- 
ed 6r  not?  To  tbls  question  no  answer  was 
made.  Whereupon  the  question  above  set  out 
was  propounded,  which  sought  and  brought 
from  the  witness  an  opinion  that  the  condi- 
tion of  the  "Ught  wire"  on  plalntHTs  house 
WAS  not  safe ;  and  tbls,  too,  notwithstanding 
no  evidence  had  'been  introduced  showing  the 
custom  among  companies  engaged  In  a  sim- 
ilar business  to  that  of  the  defendant  as  to 
the  removal  of  such  wires.  In  other  words, 
without  any  test  as  to  the  duty  of  the  de- 
fendant with  respect  to  the  removal  of  the 
"light  wire"  from  the  plaintiffs  house  after 
it  bad  ceased  to  be  used  and  had  become  dis- 
connected from  the  trolley  wire,  the  witness 
Grant  was  permitted  to  give  merely  bis  opin- 
ion that  the  wire,  as  left  upon  the  bouse,  was 
not  safe.  Tbls  was  error.  Norfolk,  etc.,  Ck). 
T.  Ellington's  Adm'r,  supra. 

Plaintiff's  instruction  No.  1,  general  in 
terms,  was  not  prejudicial  to  the  defendant 
Therefore  It  -was  not  error  to  give  it.  Nor 
did  the  court  err  in  giving  plalntUTs  Instruc- 
Uou  No.  2. 

This  brings  us  to  the  two  remaining  assign- 
ments of  error;  the  one  relating  to  the  ac- 
tion of  the  court  In  declining  to  set  aside  the 
verdict  of  the  jury  on  the  ground  that  the 
damages  allowed  were  excessive,  and  the  oth- 
er relating  to  the  refusal  of  the  court  to  set 
aside  the  verdict  because  contrary  to  the  law 
and  the  evidence. 

As  the  case  has  to  be  remanded  because  of 
the  errors  already  pointed  out,  It  Is  not  nec- 
essary to  consider  the  two  last-named  ques- 
tions, which  may  not  arise  on  another  trial. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
tbe  cause  remanded  for  a  new  triaL 

Reversed. 

HARRISON,  J.,  absent 


(Ul  Va.  080> 
LANE  BROS.  00.  v.  BARNABD'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1911.) 

1.  High  WATS  (|  181*)— Usk  of  Highway  — 

FbIOHTENING    AlVIUALS. 

Where  defendant  is  lawfully  improving  a 
road,  it  is  not  responsible  for  the  appearance 
of  the  machinery  or  for  the  noises  usual  in  its 
operation,  though  the  noises  are  such  as  to 
frighten  horses,  if  it  takes  proper  precautions, 
and  it  is  liable  for  damages  in  case  a  runaway 
is  caused  by  the  noises  or  the  operation  of  the 
machine  only  in  case  of  negligence. 

[E^d.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  469;   Dec.  Dig.  |  181.*] 

2.  HiOHWATB  (S  184*)— Use  of  Hiohwat— 
Fbightekino  Animai.8— Evidenck. 

In  an  action  for  damages  for  the.  death  of 
plaintiff's  intestate  alleged  to  have  been  caused 
by  tbe  negligence  of  defendant  In  its  operation 
of  machinery  used  in  improving  a  highway,  evi- 
dence held  insufficient  to  sustain  a  finding  of 
the  jury  for  plaintiff. 

[Ed.  Note. — ^For  other  eases,  see  Highways. 
Dec.  Dig.  {  184.*] 

Error  to  Corporation  Conrt  of  City  of 
Lynchburg. 

Action  by  Barnard's  administrator  against 
Lane  Brothers  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed and  remanded. 

Harrison  &  Long  and  P.  C.  Moon,  for 
plaintiff  In  error.  Lee  &  Kemp,  for  defend- 
ant In  error. 


OARDWELL,  J.  This  writ  of  error  brings 
under  review  a  verdict  and  judgment  in 
the  corporation  court  of  the  city  of  Lynch- 
burg for  $1,500,  in  an  action  brought  by 
James  S.  Barnard's  adminlstratx)r  against 
Lane  Bros.  Company  for  the  recovery  of 
damages  for  the  death  of  plaintiff's  intes- 
tate, caused.  It  is  alleged,  by  the  negligence 
of  tbe  defendant. 

The  substance  of  the  charge  of  negligence 
made  in  the  declaration  Is  that  the  automatic 
safety  valve  on  defendant's  steam  engine,  at 
a  point  where  defendant,  on  the  Boonesboro 
Road,  in  the  county  of  Campbell,  near  the 
city  of  Lynchburg,  had  placed  certain  road 
machinery  for  tbe  purpose  of  macadamizing 
tbe  road,  under  a  contract  with  the  county, 
was  so  adjusted  as  to  discharge  steam  In 
sudden  streams  and  clouds  horizontally  or 
laterally  across,  over.  Into,  and  upon  said 
road,  and  from  five  to  six  feet  above  It;  that 
these  discbarges  of  steam  and  hot  mist  and 
water  were  of  an  extraordinary,  unusual, 
and  frightening  character,  such  as  naturally 
tended  and  were  calculated  to  frighten,  ter- 
rify, and  cause  to  become  uncontrollable 
horses  of  ordinary  gentleness  and  training, 
and  thereby  liable  to  cause  injury  and  death 
to  the  traveling  public;  that  the  said  auto- 
matic safety  or  pop  valve  and  pipe  attach- 
ments were  so  recklessly  and  carelessly  main- 
tained and  operated  that  the  steam,  hot  mist,. 
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etc.,  wbicb  satd  safety  or  pop  valve  from 
time  to  time  ejected,  emitted,  discbarged, 
etc.,  were  ejected,  emitted,  etc.,  in  sudden 
streams  and  clouds  over  and  upon  said  road 
as  aforesaid;  that  the  hissing,  whistling,  and 
penetrating  noises  and  sharp  reports  pro- 
duced by  the  operations  of  said  safety  or 
pop  valve  attachments  In  the  ejection  and  re- 
lease of  steam  were  of  an  extraordinary, 
unusual,  and  frightful  appearance,  etc.,  and 
naturally  tended  and  were  calculated  to 
frighten,  terrify,  etc.,  horses  passing  along 
said  highway,  all  of  wbicb  the  defendant, 
its  officers,  etc.,  knew,  or  by  exercising  ordi- 
nary care  would  have  known;  and  that  the 
defendant  also  recklessly,  negligently,  and 
carelessly  failed  to  warn  or  take  any  precau- 
tions to  guard  the  public  generally,  and  es- 
pecially the  said  James  S.  Barnard,  In  so 
traveling  along  and  over  said  public  road 
and  highway,  of  or  against  the  dangerous 
condition  aforesaid,  which  the  defendant  had 
recklessly  created  and  maintained. 

The  accident  to  plaintiff's  intestate  is  de- 
scribed in  the  declaration  as  follows:  The 
deceased  was,  on  the  8th  day  of  July,  1908, 
traveling  along,  over,  and  upon  said  public 
road  and  highway,  as  he  had  a  right  to  do, 
at  or  near  the  place  where  the  defendant 
bad  placed,  located,  and  was  maintaining  its 
said  steam  boiler,  engine,  and  said  safety  or 
pop  valve  and  pipe  attachments,  and  was  ex- 
ercising due  care  on  his  part,  and  was  oc- 
cupying a  cart  and  driving  a  horse  hitched 
to  and  drawing  said  cart,  which  horse  was 
of  ordinary  gentleness  and  training,  and  was 
passing  or  about  to  pass  by  said  engine  and 
boiler,  and  upon  the  open  passageway  of  said 
public  road  and  highway,  when  there  was 
suddenly  ejected,  discharged,  and  released 
from  defendant's  said  steam  boiler  and  en- 
gine, by  means  of  its  said  automatic,  safety 
or  pop  valve  and  pipe  attachments  in,  over, 
and  laterally  and  horizontally  across  and 
over  said  road  and  highway,  a  sudden 
stream,  etc.,  of  steam  in  front  of,  at  or  near- 
ly at,  the  face,  head,  and  foreparts  of  said 
horse,  so  that  the  bead  and  body  of  said 
horse  were  partially  enveloped  in  said  steam, 
etc.;  and  at  the  same  time  there  were  pro- 
duced by  said  safety  of  pop  valve,  etc.,  and 
the  escaping  steam,  hissing  and  whistling 
noises  and  a  sharp  report  near  the  said 
horse,  which  ejected  steam  in  close  proximi- 
ty to  said  horse,  and  which  said  noises  and 
said  steam  in  like  proximity  to  said  horse 
were  of  such  an  unusual  and  extraordinary 
appearance  and  character  as  naturally  tend- 
ed and  were  well  and  reasonably  calculated 
to  frighten  and  terrify  and  render  uncon- 
trollable said  horse,  and  did  frighten  and 
terrify  said  horse  so  that  said  horse  plunged, 
reared,  and  became  uncontrollable,  whereby, 
and  by  reason  thereof,  the  said  James  S. 
Barnard  was,  at  and  near  said  place,  vio- 
lently precipitated  and  hurled  to  the  ground 
and  upon  said  roadway,  and  thereby  sustain- 


ed injuries  from  which  be  afterwards,  to 
wit,  on  the  31st  day  of  July,  1909,  died. 

The  defendant,  under  its  plea  of  the  gen- 
eral issue,  claimed  that  it  was  in  lawful  oc- 
cupation of  the  road  with  its  machinery,  and 
was  not  responsible  for  the  noises  and  other 
occurrences  usual  in  the  operation  at  such 
machinery ;  tliat  it  was  guilty  of  no  negli- 
gence ;  and  that,  except  for  the  negligence  of 
the  plaintiff's  intestate  in  attempting  to 
drive  by  the  machinery  without  taking  any 
precautions  for  his  own  safety,  the  accident 
complained  of  would  not  have  occurred. 

The  record  before  us  presents  no  question 
for  our  determination  other  than  that  arising 
from  the  refusal  of  the  trial  court  to  set 
aside  the  verdict  of  the  Jury  because  the 
same  was  contrary  to  the  law  and  the  evi- 
dence. 

Viewing  the  evidence  as  upon  a  demurrer 
thereto,  the  facts  and  circumstances  attend- 
ing the  injuries  sustained  by  plalntitTs  In- 
testate were  as  follows:  Where  the  accident 
occurred,  the  public  road  spoken  of  above 
was  37  feet  wide  from  fence  to  fence,  at  the 
western  or  Boonesboro  end,  and  33  feet  wide 
at  the  eastern  or  Lynchburg  end,  with  drains 
on  either  side  having  a  d^th  of  about  18 
inches  below  the  middle  of  the  road,  and 
the  machinery  of  the  defendant  was,  by  the 
authority  and  with  the  approval  of  the  au- 
thorities of  the  county  of  Campbell  and  of 
the  assistant  state  highway  comniissioner, 
placed  in  the  road  near  the  fence  on  the 
south  side,  leaving  a  space  or  passageway 
for  the  public  26  feet  In  width  between  tbe 
machinery  and  the  fence  on  the  north -side. 
Tbe  machinery  consisted  of  a  crusher  bin 
at  the  east  end  nearest  Lynchburg,  a  crusher 
immediately  in  the  rear  of  the  crusher  bin, 
and  a  steam  engine  at  the  west  or  Boones- 
boro end,  standing  in  tbe  drain  immediately 
behind  the  crusher,  Tbe  boiler  of  the  en- 
gine, which  was  parallel  with  the  center  of 
the  road,  was  surmounted  by  a  dome  17^ 
Inches  above  the  top  of  the  boiler,  and  tbe 
top  of  the  dome  was  8  feet  above  the  ground. 
To  tbe  dome,  6  Inches  below  the  top,  tbe 
safety  or  pop  valve  was  attached,  on  the 
side  away  from  the  road,  but  4  inches  in 
front  of  a  point  midway  between  the  front 
and  back  of  tbe  dome.  It  projected  5  or  6 
inches  from  the  dome,  and  the  outer  end. 
which  was  bent  at  right  angles,  was  inclined 
upwards  and  forward  at  an  angle  of  about 
45  degrees,  so  that  the  steam  passing  through 
the  openings  around  tbe  rim  of  tbe  valve 
was  discharged  upwards  and  diagonally 
across  the  top  of  the  boiler,  a  little  to  the 
left  or  north  of  the  top  of  the  smokestack 
and  towards  the  roadway,  over  which,  if  not 
deflected  or  evaporated,  it  would  pass  at  a 
height  estimated  by  defendant's  witnesses 
at  from  25  to  30  feet,  but  by  two  of  plain- 
tiff's witnesses  at  from  5  to  6  feet,  although 
the  valve  was  7%  feet  above  the  ground  and 
I  had  an  upward  inclination  of  about, 45  de- 
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grees,  wbereby,  in  tbe  absence  of  disturbing 
cause,  It  would  have  been  a  physical  impos- 
sibility for  the  steam  to  have  passed  ovei 
the  roadway  at  a  height  of  only  5  or  6  feet 

Of  the  21  witnesses  Introduced  for  the 
plaintiff,  including  himself  and  one  other, 
whose  testimony  was  excluded,  we  need  only 
to  deal  with  6  of  them,  as  It  is  not  contro- 
verted that  plaintiff's  Intestate  died  as  the 
result  of  the  injuries  sustained  In  this  acci- 
dent, nor  that  the  horse  he  was  driving  at 
the  time  was  of  ordinary  gentleness  and 
training. 

Of  the  six  witnesses  referred  to,  only  one 
witnessed  the  accident,  and  the  other  five 
were  lutrodnced  to  show  that  the  machinery 
operated  was  of  such  a  character  as  to  fright- 
en horses  of  ordinary  gentleness  and  train- 
ing, only  four  of  whom  had  seen  or  heard 
the  pop  valve  go  off.  W.  H.  Harrison,  the 
eyewitness,  stated  that  he  was  employed  by 
the  defendant,  and  when  the  accident  oc- 
curred was  running  the  steam  roller  about 
200  yards  west  of  the  machinery.  He  was 
OH  'the  ground  oiling  his  machinery  when  the 
plaintiff's  Intestate  passed  by  on  the  opposite 
side,  which  he  seemed  to  do  without  trouble. 
After  he  passed  the  witness  got  up  on  the 
roller  and  started  in  the  same  direction,  fol- 
lowing him.  The  road  was  perfectly  straight, 
and  deceased  and  machinery  ahead,  which 
was  not  then  running,  were  in  full  view. 
I>eceased  was  driving  about  five  or  six  miles 
an  hour,  and  just  as  he  got  opposite  the 
crusher  engine  the  pop  valve  on  the  engine 
went  off,  and  the  horse  immediately  shied, 
and  the  wheel  of  the  cart  in  which  deceased 
was  seated  struck  the  wheel  of  a  wagon 
standing  on  the  opposite  side  of  the  road,  and 
deceased  was  thrown  out.  The  horse  appear- 
ed to  be  under  control  and  showed  no  sign 
of  fright  vmtil  the  pop  valve  went  off,  the 
steam  from  which  went  up  In  the  air  and 
diagonally  across  the  road,  and  with  the  en- 
gine located  as  It  was  the  steam  from  the 
pop  valve  would  be  thrown  "somewhat 
across  the  road,  diagonally  across  the  road," 
and  ordinarily  about  halfway  across;  but 
"there  Is  no  certainty  about  that"  Tills 
.  witness,  seeing  the  accident  from  a  point  be- 
hind the  deceased  and  200  yards  distant 
could  not  have  seen,  nor  did  he  undertake 
to  say,  whether  the  steam  passed  in  front  of 
the  horse,  or  so  that  it  might  have  been 
seen  by  the  horse.  According  to  his  state- 
ment, the  horse  shied  Just  as  it  got  opposite 
the  engine  and  immediately  upon  the  dis- 
charge of  the  pop  valve,  the  sound  of  which 
was  heard  by  the  witness  at  a  distance  of 
200  yards,  the  indication  being  that  the 
sound  was  the  occasion  of  the  horse's  fright. 

Burwell  Anderson,  introduced  by  defend- 
ant and  the  only  other  witness  of  the  acci- 
dent who  observed  the  discharge  of  the  pop 
valve,  stated  that  as  the  horse  was  approach- 
ing the  engine  the  valve  popped  off,  and  the 
steam,  apparently  blown  by  the  wind,  seem- 
ed to  drift  towards  the  ^ce  of  the  horse. 


but  it  seemed  to  abate,  and  then  the  valve 
popped  off  again  with  a  loud  noise,  and  that 
seemed  to  frighten  the  horse,  and  it  shied, 
jumping  to  one  side  as  the  valve  discharged 
a  second  time.  "It  popped  ott  with  a  loud 
noise,  and  that  seemed  to  frighten  the 
horse." 

It  seems  clear,  therefore,  from  tikis  evi- 
dence, that  the  horse  was  frightened  by  the 
noise  of  the  discharge  of  the  valve,  rather 
than  by  the  appearance  of  the  steam.  At 
most  It  leaves  it  conjectural  whether  there 
was  any  connection  between  the  accident 
and  the  cause  alleged  in  the  declaration,  to 
wit,  that  the  horse  was  frightened,  and  the 
accident  caused,  by  the  discharge  of  the 
steam  across  the  roaftway.  Be  that  how- 
ever, as  it  may,  it  appears  from  the  evidence 
that  the  machinery  used  by  the  defendant 
was  such  as  is  used  In  road  building  all  over 
the  state.  It  was  located  at  the  place  of  this 
accident  by  lawful  authority,  and  the  work 
was  conducted  according  to  methods  usually 
pursued  in  similar  work  elsewhere.  The 
safety  valve,  which  was  used  for  the  safety 
of  those  working  around  the  engine,  was  at- 
tached at  the  place  fixed  for  it  at  the  fac- 
tory; its  use  being  that  if  the  engineer  fails 
to  keep  a  lookoat  as  to  the  amount  of  steam 
he  is  generating,  the  valve  may  open  auto- 
matically by  reason  of  the  pressure  and  per- 
mit the  excessive  steam  to  escape  and  there- 
by avoid  the  bursting  of  the  boiler.  It  far- 
ther appears  that  horses  of  ordinary  gentle- 
ness and  training  would  usually  shy,  more 
or  less,  when  passing  this  machinery,  especial- 
ly when  the  steam  was  escaping;  one  of 
plaintiff's  witnesses  saying:  "Any  horse  that 
had  any  life  at  all,  passing  an  obstruction 
like  that  in  the  road,  would  move  from  one 
side  to  the  other.  I  would  not  call  that  shy- 
ing. If  I  was  going  to  buy  Iiim  for  myself." 
It  further  appears  that  the  deceased,  just 
before  this  accident  happened  to  him,  said 
to  plaintiff's  witness  just  quoted'  from  that 
the  horse  he  was  driving  would  shy.  He  (de- 
ceased) had  passed  defendant's  machinery 
that  morning,  when  the  employes  assisted 
him,  as  they  had  been  instructed  to  do  when- 
ever their  Services  were  needed  by  any  one 
traveling  the  road;  but  when  deceased  re- 
turned in  the  afternoon  he  salcl  to  the  same 
witness  that  he  did  not  think  he  would  have 
any  trouble  going  back,  and  then  drove  off 
down  the  road  by  the  machinery,  at  a  speed 
of  not  less  than  five  or  six  miles  an  hour, 
so  that  when  his  horse  shied  to  the  side  of 
the  road  by  reason  of  the  pop  valvfe  going 
off,  bis  vehicle  struck  the  wheel  of  the 
wagon  of  BurweU  Anderson,  standing  'on 
the  side  of  the  road  where  Anderson  had 
driven  it  in  order  to  clear  the  road  for  de- 
ceased when  he  saw  him  coming.  It  no- 
where appears  that  deceased  would  have 
been  unable  to  control  his  horse  had  not  his 
vehicle  collided  with  Anderson's  wagon, 
which  was  where  it  was  without  any  fault 
of  the  defendant 
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It  la  contended  for  the  plaintiff  In  the  ar- 
gument that  the  defendant's  negligence  con- 
sisted not  only  in  establishing  and  maintain- 
ing its  machinery  on  the  side  of  the  public 
road,  hut  in  attaching  the  pop  valve  to  its 
engine  so  that  the  steam  would  be  ejected 
into  or  over  the  road,  instead  of  from  the 
road;  or  in  not  employing  some  device  or 
equipment  which  would  have  kept  the  steam 
out  of  the  road  entirely. 

We  have  seen  that  the  defendant  had  lo- 
cated its  machinery,  as  it  had  the  lawful 
right  to  do;  that  it  was  operated  according 
to  the  methods  usually  pursued  In  similar 
work;  and  that  the  evidence  leaves  in  doubt 
whether,  the  horse  ,of  the  deceased  was 
frightened  by  the  appearance  of  steam  which 
necessarily  escapes  from  steam  engines,  or  by 
the  noise  of  the  discharge  of  the  pop  valve. 
So  that,  viewing  the  evidence  most  favor- 
ably to  the  plaintiff,  it  is  just  as  probable 
that  the  horse  was  frightened  by  the  one 
cause  as  the  other;  but  It  neither  shows  that 
the  noise  made  by  the  discharge  of  the  pop 
valve  would  have,  if  it  had  been  attached  so 
as  to  discharge  from  Instead  of  towards  the 
road,  been  less  calculated  to  frighten  horses 
traveling  the  road,  nor  is  it  shown  that  the 
noise  from  the  iwp  valve  was  not  such  as  is 
usual  in  the  operation  of  such  machinery. 
On  the  contrary,  the  evidence  shows  without 
contradiction  that  the  engine  in  question  usu- 
ally has  the  escape  or  pop  valve  attachment; 
that  the  safety  or  pop  valve  attachment  is 
not  only  usual,  but  a  necessary  equipment 
for  the  safety  of  those  working  about  the 
engine,  instead  of  having  to  rely  upon  the 
treacherous  memory  of  the  engineman  to  let 
off  the  steam  when  the  pressure  gets  to  the 
danger  point;  and  that  such  engines  are  so 
made,  and  the  noises  made  by  defendant's 
machinery  were  such  as  Is  usual  in  the  op- 
eration of  such  machinery. 

Though  machinery  and  the  noises  made  in 
operating  it  are  of  such  a  character  as  to 
frighten  horses,  this  alone  does  not  impose 
a  liability;  therefore,  the  defendant  in  this 
case  being  in  lawful  occupation  of  the  road 
with  its  machinery,  and  using  it  for  a  law- 
ful purpose,  was  not  responsible  for  the  ap- 
pearance of  the  machinery,  or  for  the  noise 
or  other  occurrences  usual  in  its  operation. 
Southern  Ry.  Co.  v.  Cooper,  98  Va.  299,  36 
8.  E.  388. 

"Injury  alone  la  not  sufficient  to  support 
an  action  arising  from  the  alleged  negligence 
of  the  defendant.  There  must  be  a  concur- 
rence of  wrong  and  injury.  If  a  person  does 
an  act  which  is  not  unlawful  in  itself,  be 
cannot  be  made  liable  in  damages  for  the  re^ 
'  suiting  injury,  unless  he  does  the  act  at  a 
time  or  in  a  manner  or  under  circumstances 
which  will  render  him  chargeable  with  a 
want  of  proper  regard  for  the  rights  at  oth- 
ers." N.  &  W.  Ry.  Co.  V.  Gee,  104  Va,  806, 
52  S.  B.  372,  3  L.  R.  A.  (N.  S.)  111. 


In  PioUet  V.  Simmers,  106  Pa.  95,  51  Am 
Rep.  496,  cited  In  the  last-named  case,  th« 
horse  of  a  traveler  took  fright  at  a  small 
barrel  mounted  on  wheels,  which  the  owners 
of  the  property  through  which  the  highway 
ran  were  using  in  whitewashing  their  fences, 
and  which  they  moved  from  time  to  time  as 
the  work  progressed.  They  left  It  standing 
covered  over  with  a  white  cloth,  and  having 
a  shovel  projecting  a  short  distance  above 
the  top,  all  day  Sunday  on  one  side  of  the 
beaten  highway  track;  and.  In  an  action  for 
damages  thus  caused,  it  was  held  that  unless 
there  was  something  of  an  unusual  or  ex- 
traordinary character  In  the  structure  or  ap- 
pearance of  the  apparatus,  which  would  nat- 
urally tend  to  frighten  horses  of  ordinary 
gentleness  and  training,  it  was  not  negligence 
to  use  it,  although  some  horses  might  and 
did  take  fright  at  seeing  it 

It  is  true  that  it  is  incumbent  on  a  per* 
son  or  corporation  using  and  operating  ma- 
chinery located  in  or  by  the  side  of  a  public 
road  or  highway  to  take  proper  precautions 
against  the  dangerous  operations  and  condi- 
tions attending  the  use  of  the  machinery,  In 
order  to  prevent  injury  to  a  traveler  on  the 
highway;  but  the  rule  as  to  the  test  of  neg- 
ligence in  an  action  brought  to  recover  dam- 
ages for  an  injury  inflicted  under  such  con- 
ditions is  that  the  defendant  is  liable  for 
the  consequences,  not  of  danger,  but  of  neg- 
ligence; "and  the  unbending  test  of  negli- 
gence in  methods,  machinery,  and  appliances 
is  the  ordinary  usage  of  the  business.  No 
man  Is  held  by  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profession 
or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man."  Nor- 
folk, etc.,  Co.  T.  Ellington's  Adm'r,  108  Va. 
245,  61  S.  E.  779,  17  L.  R.  A.  (N.  S.)  117,  and 
authorities  there  dted.  That  the  rule  is  the 
same  in  a  case  like  this  as  In  master  and 
servant  cases,  see  Norfolk,  eta,  Trac  Co.  v. 
Daily's  Adm'r  (Just  decided  by  this  court) 
69  S.  E.  963. 

We  are  of  opinion  that  the  evidence  in  this 
case  is  Insufficient  to  sustain  the  finding  of 
the  Jury;  therefore,  the  judgment  of  the 
trial  court  complained  of  must  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trIaL 

Reversed. 

HARRISON,  J.,  absent 


(Ul  V&.  763) 
SOUTHERN  RT.  00.  v.  FOSTER'S  ADM'R. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 
1.  TbIAI.  (S  252*)— iNSXBUCnONB— Applica- 

BiLrrT  TO  Evidence. 

Instructions  are  to  aid  the  joiy  to  apply 
the  law  to  tlie  facts,  and  should  be  given  only 
on  the  case  which  the  evidence  tends  to  sus- 
tain ;  BO  that  one  declaring  the  master's  duty  as 
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to  furnishing  a  safe  place  to  work  sbould  not 
be  given,  tliough  the  declaration  alleges  negli- 
gence in  the  performance  of  the  duty,  in  the 
absence  of  proof  to  sustain  the  allegation. 

[!».  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  8S  596-612;   Dec.  Dig,  i  252.»] 

2.  Master  and  Sebtant  (§§  101,  102*)— Ddtt 

o»  Mastkb— Appliances. 

It  is  the  master's  duty  to  exercise  ordinary 
«are  to  provide,  not  "safe  and  suitable"  appli- 
ances, but  "reasonably  safe  and  suitable"  appli- 
ances, for  the  use  of  the  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  173;  Dec  Dig.  {{  101, 
102.»] 

a  Mastkr  aicd    Sebvant  (I   206*V— Assump- 
tion  or  Risk  — Manncb  or  CoNDnoTiNO 

Notwithstanding  Const.  1908,  §  162  (Code 
1904,  p.  cclix),  and  Code  1904.  {  12941c,  abolish 
the  doctrine  of  assumption  of  risli,  so  far  as 
it  applies  to  knowledge  by  a  servant  of  a  rail- 
road "of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  appliances  or 
structures,"  he  still  a8sum<>8  all  the  other  or- 
dinary  and  usual  risks  incident  to  the  service, 
including  the  risks  incident  to  the  manner'  in 
which  he  knows,  or  in  the  exercise  of  ordinary 
care  ought  to  know,  the  master  conducts  its 
business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  650;   Dec.  Dig.  |  206.*] 

4.  Masteb   and   Sebtant   (i  295*)— Abbitup- 

TioN  or  Risk- iNSTBUcnoN. 

The  instruction  given  for  plaintiff  that, 
'Srhen  a  person  enters  the  employ  of  a  railroad 
company  as  a  brakeman,  he  only  assumes  the 
ordinary  and  usual  rislcs  that  are  incident  to 
such  employment,"  is  defective  in  excluding,  at 
least  seemingly,  the  additional  risk,  if  any,  in- 
cident to  the  known  manner  in  which  the  rail- 
road conducts  its  business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  295.*] 

6.  Masteb  and  Servant  (|  293*)— Cabb  Re- 
QUIRBD  or  Masteb— Inbtbuctionb. 

Defendant  in  an  action  for  injury  to  its 
brakeman  requested  an  instruction,  which,  aft- 
er declaring  what  constituted  ordinary  care, 
stated  that,  if  the  jury  believed  that  certain 
facts  were  established,  they  should  find  for  de- 
fendant. Between  the  last  of  such  facts,  which 
was  if  the  car  was  being  handled  in  the  way 
nsual  to  defendant  and  other  railway  compa- 
nies, and  the  conclusion  that  they  should  find 
for  defendant,  the  court  inserted  the  words  "and 
with  reasonable  care  under  all  the  circumstanc- 
es." Held,  that  the  addition,  whatever  the  pur- 
pose of  making  it,  made  the  instruction  errone- 
ous, as  imposing  a  higher  degree  of  care  than 
the  law  requires. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1148-1161 ;  Dec  Dig.  i 
293.*] 

6.  Masteb  and  Sebtant  (f|  101,  102*)— Cabe 

REQUrBED  OF  MaBTEB. 

A  master  is  not  required  to  exercise  a  high- 
er degree  of  care  than  that  exercised  by  the 
average  prudent  man  engaged  in  like  business. 
[Ejd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  173;  Dec.  Dig.  SI  101, 
102.*] 

7.  Masteb  and  Sebtant  (S  293*)— Obdinabt 
Cabe  or  Masteb— Instructions. 

Amending  an  instruction  in  an  action  for 
injury  to  defendant's  brakeman  defining  ordi- 
nary care  as  such  care  as  reasonably  prudent 
companies  or  persona  use  in  the  conduct  of  like 
business,  and  stating^  that  defendant  was  not 
negligent  if  it  was  switching  its  cars  in  the  usu- 


al way  adopted  by  it  and  other  companies  en- 
gaged in  the  same  business,  by  adding,  and  if  it 
"used  ordinary  care  in  switching  said  cars,"  left 
the  jury  without  any  guide  as  to  what  consti- 
tutes ordinary  care  in  switching  cars. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  203.*] 

Appeal  from  Circuit  Court,  PlttsylTania 
County. 

Action  by  G.  D.  Foster's  administrator 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

Wm.  Leigh,  for  plaintiff  in  error.  B.  H. 
Custer  and  Oeo.  T.  Rlson,  for  defendant  In 
error. 


BUCHANAN,  J.  Thla  Is  an  action  to  re- 
cover damages  for  the  death  of  C.  D.  Fos- 
ter, caused,  as  is  alleged,  by  the  negligent 
act  of  the  Southern  Railway  Company,  In 
wbose  service  the  decedent  was  employed  as 
an  extra  brakeman  at  the  time  he  received 
the  Injuries  from  which  he  died. 

SeTeral  grounds  of  negligence  are  arerred 
In  the  original  and  amended  declaratlonB, 
viz.,  that  the  car  on  which  the  plaintifTs  de- 
cedent was  riding  at  the  time  be  was  In- 
jured was  equipped  with  insufficient  brakes ; 
that  the  brakes  on  the  engine  operating  the 
car  were  Insufficient;  that  the  tracks  at  the 
station  where  the  accident  occurred  were 
constructed  and  maintained  at  too  steep  a 
grade  for  the  handling  and  switching  of 
cars;  tliat  the  conductor  In  charge  of  the 
train  was  negligent  In  ordering  and  permit- 
ting the  car  on  which  the  decedent  was  rid- 
ing to  be  cut  loose  from  the  engine,  and  al- 
lowed to  roll  down  the  grade  with  defectlTe 
brakes,  and  to  come  In  contact  with  other 
cars  standing  on  the  siding;'  and  that  the 
englneman  was  negligent  In  cutting  loose  the 
car  on  which  the  decedent  was  riding,  and 
In  allowing  It  to  drift  or  roll  down  the  grade 
with  defectlTe  brakes,  and  come  In  contact 
with  another  or  other  cars  standing  on  the 
siding 

There  was  a  Terdlct  and  judgment  for  the 
plaintiff,  to  which  this  writ  of  error  was 
awarded. 

Upon  the  trial  of  the  cause  the  plaintiff 
offered  eight  instructions,  numbered  from  1 
to  S,  IncluslTe.  Instruction  No.  1  la  objected 
to  on  the  ground  that  It  told  the  jury  that  It 
was  the  duty  of  the  defendant  to  use  or- 
dinary care  to  furnish  to  the  plalntlfTs  In- 
testate a  reasonably  safe  place  In  which  to 
work,  considering  the  nature  and  character 
of  the  work,  when  there  was  no  eridence 
tending  to  show  that  the  place  In  which  the 
accident  occurred  was  not  reasonably  safe. 

While  It  Is  the  clear  duty  of  the  master 
to  exercise  ordinary  care  to  furnish  his  serT- 
ant  a  reasonably  safe  place  in  which  to 
work,  yet  If  there  Is  no  sufficient  CTidence 
upon  which  to  base  a  yerdlct  that  he  has 
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not  done  so,  as  was  the  fact  In  this  case,  an 
Instruction  like  that  complained  of  ought 
not  to  be  given.  Instructions  are  given  to 
aid  the  jury  to  apply  the  law  to  the  facts  of 
the  case  on  trial.  Although  it  may  be  charg- 
ed in  the  declaration  that  the  master  was 
guilty  of  negligence  in  the  performance  of 
his  duty  in  a  given  particular,  yet,  if  there 
be  no  proof  to  sustain  that  allegation,  the 
j-ury  have  no  more  right  to  consider  it  than 
if  there  had  been  no  such  charge.  The  jury 
should  only  "be  instructed  upon  the  case 
which  the  evidence  tends  to  sustain.  Kin- 
cheloe  v.  Tracewells,  11  Grat  587;  Harvey 
v.  Skipwlth,  16  Grat  393;  Bartley  v.  Mc- 
Kinney,  28  Grat.  750;  Scott  v.  Boyd,  101 
Va-  28,  42  S.  E.  918 ;  Seaboard,  etc.,  Ry.  Co. 
v.  HleUey,  102  Va.  394,  46  S.  E.  392;'  C.  & 
O.  Uy.  Co.  V.  Stock  &  Sons,  104  Va.  97,  51  S. 
B.  161. 

Instruction  No.  2  was  objected  to,  and  is 
erroneous,  in  this:  that  it  imposed  a  higher 
degree  of  care  on  the  master  than  is  Imposed 
by  law.  It  is  his  duty  to  exercise  ordinary 
care  to  provide,  not  safe  and  suitable  ap- 
pliances and  Instrumentalities,  but  reason- 
ably safe  and  suitable  appliances  and  instru- 
mentalities for  the  use  of  his  servant  A.  & 
D.  Ry.  Co.  V.  West  101  Va.  18,  42  S.  E.  914; 
Parlett  v.  Dunn,  102  Va.  459,  465,  46  S.  B. 
467,  and  cases  cited. 

,  Instruction  No.  3  is  as  follows:  "Action- 
able negligence  is  the  omission  to  use  that  de- 
gree of  care  which  the  law  requires  under 
the  circumstances  of  the  particular  case. 
The  care  required  to  prevent  the  infliction  of 
injury  is  always  proportioned  to  the  prob- 
ability that  an  injury  will  be  done  under  tiie 
circumstances  which  are  known  to  exist" 
,  While  the  propositions  of  law  announced 
in  the  instruction  are  correct,  that  stated  In 
the  first  sentence  could  not  have  been  of  the 
slightest  aid  to  the  jury  in  reaching  a  cor- 
rect verdict,  and  that  contained  in  the  last 
sentence  was  not  applicable  to  the  facts  of 
the  case.  There  was  no  evidence  tending  to 
show  that  there  was  any  probability  that 
any  injury  would  be  done  under  the  Circum- 
stances known  to  exist  or,  from  past  expe- 
rience, the  defendant  had  any  reasonable 
ground  to  suppose  existed. 

Instruction  No.  4  will  be  considered  in  con- 
nection with  Instruction  B,  offered  by  the  de- 
fendant 

Instruction- No.  5  correctly  states  the  law, 
and  we  cannot  say,  as  is  insisted  by  the  de- 
fendant that  It  was  not  applicable  to  the 
facts  of  the  case  or  tended  to  mislead  the 
Jury. 

•  Instruction  lettered  "E,"  asked  for  by  the 
defendant  company,  and  which  the  court  re- 
fused to  give,  was  in  the  following  lan- 
guage: "The  court  Instructs  the  jury  that 
an  employ^  assumes  the  risks  Incident  to  the 
employer's  known  manner  of  having  its  busi- 
ness performed,  and  If  the  jury  believe  from 
the  evidence  tliat  the  Injury  to  C.  D.  Foster, 
complained  of  in  this  action,  was  caused  by 


the  manner  in  which  the  car  on  which  said 
C.  D.  Foster  was  riding  was  operated,  at  the 
time  of  the  Injury,  that  the  manner  of  op- 
erating said  car  was  the  usual  and  ordinary 
manner  in  which  cars  under  like  circum- 
stances were  operated,  that  C.  D.  Foster 
knew,  or  should  have  known,  of  the  manner 
of  operating  such  cars  and  the  danger  at- 
tending the  same,  then  the  said  C.  D.  Foster 
assumed  the  risk  incident  to  the  operation  of 
said  car  on  which  he  was  Injured,  and  the 
jury  must  find  for  the  defendant  in  this  ac- 
tion." 

While  Const  1902,  {  162  (Code  1904,  p. 
ccllx),  and  section  1294k,  Code  1904,  do  away 
with  the  common-law  doctrine  of  the  as- 
sumption of  risk,  so  far  as  it  applies  to 
knowledge  "of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways, 
appliances  or  structures,"  on  the  part  of  the 
servant  of  a  railroad  company,  they  do  not 
change  the  common-law  rule  of  the  assump- 
tion of  risk  as  to  the  manner  in  which  the 
master  conducts  his  business.  When  the 
plaintiff's  decedent  entered  into  the  service 
of  the  defendant  company,  he  assumed  all 
the  ordinary  and  usual  risks  incident  to  the 
service  (except  those  abolished  by  section 
162  of  the  Oonstitutlon  and  section  1294k  of 
the  Code  of  1904),  including  the  risks  incident 
to  the  manner  In  which  he  knew,  or  in  the 
exercise  of  ordinary  care  ought  to  have 
known,  the  defendant  conducted  its  business. 
Moore  lime  Co.  v.  Richardson,  95  Va.  328, 
28  S.  B.  334,  64  Am.  St  Rep.  785;  Big  Stone 
Gap  Iron  Co.  v.  Eetron,  102  Va.  23,  45  S.  E. 
740,  102  Am.  St  Rep.  839;  Parlett  v.  Dunn, 
supra,  and  cases  cited. 

The  plaintiff's  counsel  does  not  controvert 
this  in  his  brief,  but  insists  that  the  instruc- 
tions given,  especially  instructions  lettered 
"D"  and  "F,"  fully  covered  the  case. 

Instruction  No.  4,  given  upon  the  motion 
of  the  plaintiff,  told  the  jury  that  ''when  a 
person  enters  the  employ  of  a  railroad  com- 
pany as  brakeman,  he  only  assumes  the 
ordinary  and  usual  risks  that  are  incident 
to  such  employment" 

The  defect  in  that  instruction,  as  applied 
to  the  facts  of  this  case.  Is  that  It  seemed  to^ 
if  it  did  not  actually,  exclude  the  additional 
risk,  if  any,  incident  to  the  known  manner 
in  which  the  defendant  conducted  its  busi- 
ness. 

None  of  the  other  instructions  given  was 
upon  the  question  of  assnmed  risk.  Instruc- 
tions D  and  F,  not  only  were  not  upon  that 
question,  but  as  amended  and  given  by  the 
court  were  erroneous. 

Instruction  D,  as  given,  was  as  follows: 
"The  court  instructs  the  jury  that  ordinary 
care  is  such  care  as  reasonably  prudent  men 
exercise  in  the  conduct  of  a  like  business, 
and  if  they  believe  from  the  evidence  that 
the  tracks  of  the  defendant  company  were 
not  of  steeper  grade  than  the  tracks  of  said 
company,  and  of  other  railroad  companies, 
at  other  places  where  switching  was  done. 
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that  the  brakes  on  the  car  on  which  C.  D. 
Foster  was  riding  were  in  good  order  and  the 
kind  of  brake  In  ordinary  use  by  said  com- 
pany and  other  railroad  companies,  on  cars 
of  like  character,  and  that  the  car  was  be- 
ing handled  in  the  way  usual  to  said  com- 
pany and  other  railway  companies  and  u>{th 
reasonable  care  under  all  circumstances, 
then  the  Jury  must  find  for  the  defendant  in 
this  action. 

The  Italicized  words  in  the  instruction 
were  added  by  the  court  As  offered  by  the 
defendant  company,  it  told  the  Jury  what 
constituted  ordinary  care,  and  then  instruct- 
ed them  tliat,  if  they  believed  that  certain 
facts  which  there  was  evidence  tending  to 
prove  were  established,  the  defendant  com- 
pany had  exercised  ordinary  care,  and  they 
must  find  for  it  It  Is  not  clear  what  was 
intended  by  the  words  added  by  the  court 
Whether',  as  insisted  by  the  defendant  com- 
pany, they  were  added  to  tell  the  jury  that, 
although  they  believed  ttiat  such  conditions 
existed  and  the  defendant  had  acted  in 
such  a  manner  as,  under  the  law,  constituted 
ordinary  care,  yet  in  order  to  relieve  itself 
of  liability  the  Jury  must  believe  that  those 
acts  which  constituted  ordinary  care  were 
done  carefully,  thus  imposing  a  higher  de- 
gree of  care  than  the  law  requires,  or  wheth- 
er they  were  added  because  the  court  was 
of  opinion  that  all  the  facts  which  the  evi- 
dence tended  to  prove,  and  which  were  nec- 
essary to  show  that  the  defendant  was  not 
liable  were  not  enumerated  in  the  instruc- 
tion, we  cannot  say.  In  either  view  the 
amendment  was  erroneous.  If  the  former,  it 
imposed  a  higher  degree  of  care  upon  the  de- 
fendant than  the  law  did.  If  the  latter,  the 
omitted  fact  or  facts  necessary  to  relieve  the 
defendant  of  liability  should  have  been  add- 
ed Instead  of  the  general  language  used  by 
the  court  As  given,  wliatever  may  have 
been  the  intention  of  the  court  in  making 
the  amendment  the  instruction  was  errone- 
ous. 

Instruction  F,  as  given.  Is  as.  follows: 
"The  court  instructs  the  Jury  that  ordinary 
or  reasonable  care  is  such  care  as  other  rea- 
sonably prudent  companies  or  persons  use  in 
the  conduct  of  like  business;  Uiat  it  was  the 
duty  of  the  defendant,  the  railway  company, 
to  use  reasonable  care,  as  above  set  out  in 
conducting  its  business,  but  it  was  not  its 
duty  to  adopt  a  mode  of  conducting  its  busi- 
ness different  from  its  usual  custom,  because 
some  one  may  think  such  mode  a  safer  way 
•of  conducting  it  And  if  the  Jury  believe 
from  the  evidence  that  the  railway  company 
was  switching  Its  cars  at  Motleys  Station 
at  the  time  tliat  C.  D.  Foster  was  injured  in 
the  usual  way  adopted  by  it  and  other  com- 
panies engaged  in  like  business,  and  used 
ordinary  care  in  sioitching  said  cart,  then 
the  said  railway  company  was  guilty  of  no 
negligence  in  so  switching  its  cars,  and  it 


cannot  be  hdd  liable  therefor  in  this  action." 

The  words  italicized  were  added  by  the 
court  The  Instruction,  as  asked  for  by  the  de- 
fendant told  the  Jury  that  ordinary  care  was 
such  care  as  reasonably  prudent  companies 
or  persons  use  in  conducting  their  business, 
and  that  if  they  believed  that  the  defendant 
was  switching  its  cars  when  the  plaintiff's  de- 
cedent was  injured,  in  the  usual  way  adopted 
by  it  and  other  companies  engaged  in  like 
business,  then  the  defendant  was  not  guilty 
of  negligence  in  switcliing  its  cars  in  that 
manner.  As  offered,  the  Instruction  correctly 
stated  the  law.  No  one  Is  held  in  law  to  a 
higher  degree  of  care  than  the  average  pru- 
dent man  engaged  in  like  business.  Bertha 
Zinc  Co.  V.  Martin,  93  Va.  791,  22  S.  B.  869, 
70  U  R.  A.  999;  N.  &  P.  Traction  Co.  v.  El- 
lington's Adm'r,  108  Va.  245,  230,  61  8.  E. 
779,  17  L.  R.  A.  (N.  S.)  117,  and  cases  cited. 
The  instruction,  as  amended  and  given,  said 
In  effect  to  the  Jury  that  switching  cars  in 
the  way  in  which  it  is  usually  done  by  the 
defendant  and  other  companies  engaged  In 
the  same  business  was  not  ordinary  care,  un- 
less the  Jury  further  believed  that  the  de- 
fendant "used  ordinary  care  in  switching 
said  cars,"  thus  leaving  the  Jury  without  a 
guide  to  determine  what  constitutes  ordinary 
care  in  switching  cars. 

As  the  case  will  have  to  be  remanded  for  a 
new  trial,  it  will  serve  no  good  purpose  to 
consider  the  assignment  of  error  that  the 
verdict  is  contrary  to  the  evidence. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  l>e  had 
not  in  conflict  with  the  views'  expressed  In 
this  opinion. 

Reversed. 

OARDWELLk  J.,  absent 

(Ul  Va.  574) 

ATLANTIC  TRUST  &  DEPOSIT  CO.  ▼. 

UNION  TRUST  &  TITLE 

CORPORATION. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  BvinENCB  (5  419*)— Parol  Evidence— Con- 
sideration or  Bond. 

In  an  action  on  a  l>ond  conditioned  on  the 
making  of  a  loan  and  the  erection  by  the  prin- 
cipal of  a  building  free  of  mechanics'  liens  with- 
in a  time  limited,  the  obligee  may  show  a  loan 
to  the  principal  on  different  terms  than  those 
set  out  in  the  recitals  of  the  bond,  if  the  dif- 
ference in  the  terms  was  known  to  the  surety 
when  it  executed  the  bond. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1912-1928;  Dec.  Dig.  {  419.*] 

2.  CoRPOBATioNS  (J  428*)  —  Representation 

BT  OFTIOEBS  and  AOSNTS— NOTICE  TO  OlTI- 

OEB  OB  Agent. 

Knowledge  acquired  by  officers  or  agents  of 
a  corporation  In  transactions  affecting  theit 
business  and  employment  must  t>e  reganled  ai 
actual  notice  to  the  corporation, 

lEA.  Note.— For  other  cases,  see  Corporations 
Cent.  Dig.  H  1748-1761;   Dec.  Dig.  {  428.»] 


•For  othtr  cases  IM  same  topic  and  hcUqq  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key  No.  Series  ft  Rep'r  Inlexel 


Digitized  by 


Google 


9T6 


68  SOUTHEASTERN  REPORTEE. 


(Va. 


3.  Pbincipai.  awd   Suebtt   (I  161*)— Reme- 

niES    OF    CbedITOB  —  SUITICIEKCT    OF    Bvi- 

WENCE. 

In  an  action  on  a  bond  conditioned  on  the 
malting  of  a  loan  to  the .  principal  obligor  and 
the  erection  of  a  bailding  free  of  mechanics' 
lien*,  within  a  time  limited,  evidence  held  suffi- 
cient to  warrant  the  jury  in  charging  the  corpo- 
rate surety  with  knowledge  of  the  terms  and 
conditions  of  the  loan  varying  from  those  recit- 
ed in  the  bond. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  |  161.*] 

Error  to  Court  of  Law  and  Chancery  of 
City  of  Norfolk. 

Action  by  the  Union  Trust  ft  Title  Corpo- 
ration against  the  Victoria  Hotel  Corporation 
and  another.  Prom  a  Judgment  for  plain- 
tiff, the  defendant  Atlantic  Trust  &  Deposit 
Company  brings  error.    Affirmed. 

See,  also,  110  Va.  286,  67  S.  B.  182. 

Jeffries,  Wolcott,  Wolcott  ft  Lankford  and 
Bloyd  M.  Hughes,  for  plaintiff  In  error.  Loy- 
all,  Taylor  &  White,  Thos.  H.  WUlcox,  and 
E.  A.  Bilisoly,  for  defendant  in  error. 

WHITTLE,  J.  Thla  action  of  debt  on  a 
(  penal  bond  was  brought  by  the  defendant  in 
error,  the  Union  Trust  ft  Title  Corporation 
(hereinafter  called  the  "plaintiff")  against 
the  Victoria  Hotel  Corporation  (hereinafter 
called  the  "hotel  corporation"),  principal, 
and  the  plaintiff  in  error,  the  Atlantic  Trust 
ft  Deposit  Company  (hereinafter  called  the 
"defendant").  The  Jury  found  a  verdict  for 
the  plaintiff  and  assessed  its  damages  at 
$28,487.93,  with  interest  thereon  from  July 
16,  190&  To  a  Judgment  upon  that  verdict, 
this  writ  of  error  was  allowed. 

The  bond  is  in  the  penalty  of  $30,000,  and 
bears  date  February  15,  1007.  The  condi- 
tion reads  as  follows:  "Whereas,  the  Union 
Trust  ft  Title  Corporation  has  agreed  to  loan 
the  Victoria  Hotel  Corporation  the  sum  of 
seventy  thousand  dollars  ($70,000.00),  evl- 
doiced  by  seventy  (70)  tionds  of  one  thou- 
sand dollars  ($1,000.00)  each,  payable  one 
year  after  date  and  dated  the  first  day  of 
February,  1907,  and  bearing  interest  from 
date  at  the  rate  of  6  per  cent,  per  annum, 
payable  semiannually,  the  interest  being  ev- 
idenced by  coupons  attached  to  said  bonds, 
all  of  the  said  bonds  and  Interest  to  be  se- 
cured by  deed  of  trust  upon  the  property  of 
the  Victoria  Hotel  Corporation,  situated  on 
the  soutli  side  of  Main  street.  In  the  city  of 
Norfolk,  Virginia;  •  •  •  and  whereas, 
one  of  the  conditions  of  the  said  loan  from 
the  Union  Trust  ft  Title  Ck>rporation  to  the 
said  Victoria  Hotel  Corporation  is  that  a 
building  will  be  erected  on  said  property  by 
the  Victoria  Hotel  Corporation,  and  complet- 
ed on  or  before  the  first  day  of  May,  1907, 
at  a  cost  of  not  less  than  $90,000.00,  and  in 
substantial  compliance  with  the  plans  and 
specifications  of  Messrs.  Ferguson  ft  Galrow, 
under  which  the  same  is  being  erected,  and 
shall  be  free  from  all  material,  labor  and 


mechanics'  Hens:  Now,  therefore,  If  the 
building  as  above  described  shall  be  erected 
and  completed  by  the  Victoria  Hotel  Corpo- 
ration at  a  cost  of  abont  $90,000.00  on  or 
before  the  first  day  of  May,  1907,  and  shall 
be  free  from  all  material,  labor  and  me- 
chanics' Hens,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and 
virtue." 

Assuming  that  the  conditions  precedent  to 
the  obligation  of  the  bond  were  the  making 
of  the  loan  and  the  erection  of  the  buUdlng 
free  of  mechanics'  liens  by  May  1,  1907,  the 
controlling  question  to  be  determined  is 
whether  it  is  permissible  for  the  plaintiff  to 
show  that  the  loan  was  to  be  made  on  some- 
what different  terms  from  those  set  out  In 
the  recital  In  the  bond,  if  it  shall  be  made  to 
appear  that  the  difference  in  the  terms  was 
known  to  the  defendant  when  It  exe{:uted  the 
bond.  The  correctness  of  that  proposition  Is 
sustained  by  the  weight  of  authority;  the 
distinction  being  observed  between  a  consid- 
eration stated  merely  by  way  of  recital  and 
a  consideration  which  constitutes  a  positive 
promise. 

That  doctrine  was  successfully  invoked  by 
the  plaintiff  in  error  and  a  reversal  obtained 
when  this  case  was  before  us  on  the  first  ap- 
peal (Atlantic  Trust  ft  Deposit  Co.  v.  Union 
Trust  ft  Title  Corporation,  110  Va.  286,  67 
S.  E.  182) ;  so  that  the  question  is  no  longer 
an  open  one  in  this  Jurisdiction.  '  The  court, 
on  that  appeal,  did  not  base  its  opinion  npon 
the  recital  In  the  bond,  but  npon  matters  de- 
hors that  instrument,  namely,  the  applica- 
tion for  the  loan  and  its  acceptance.  The 
court,  at  page  291,  of  110  Va.,  at  page  184  of 
67  S-  E.,  observes:  "The  contract  for  the 
loan  and  that  recited  in  the  penal  bond  were 
materially  different,  and  the  lender  knew 
this,  for  the  bond  was  prepared  by  its  coun- 
sel. It  does  not  appear  that  the  plaintiff  in 
error  knew  that  the  contract  between  the 
lender  and  the  borrower  was  different  from 
that  recited  in  the  bond,  and  such  knowledge 
Is  denied  by  It"  The  court  further  observes : 
"The  legal  effect  of  the  actual  contract  be- 
tween the  parties  was  not  a  loan  of  $70,000 
for  one  year  at  6  per  cent,  interest,  payable 
semiannually,  but  a  loan  at  8  per  cent 'in- 
terest, •  •  •  one-fourth  of  which  was 
payable  when  the  loan  was  made,  and  for  a 
repayment  of  more  than  one-fifth  of  the  mon- 
ey loaned  several  months  before  the  expira- 
tion of  the  year  for  which  the  loan  was 
made,  and  the  $70,000  to  be  loaned  embraced 
$8,000  for  which  the  hotel  corporation  was 
then  indebted."  The  case  was  therefore  re- 
manded for  a  new  trial  to  be  had  not  In  con- 
flict with  the  views  expressed  in  the  opinion 
of  the  court 

Agreeably  to  that  opinion,  the  plaintiff 
amended  its  declaration,  charging  the  de- 
fendant with  knowledge  of  all  the-  terms  and 
conditions  of  the  loan  at  the  time  of  the  exe* 
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ration  of  the  bond.  There  was  a  demurrer 
to  the  amended  declaration,  which  the  trial 
court  overruled ;  and,  Issue  having  been  join- 
ed, the  case  was  proceeded  with  and  fairly 
submitted  to  the  Jury,  upon  Instructions 
which  conformed'  to  the  ruling  of  this  court 
on  the  first  appeal. 

The  only  other  question  which  need  be  con- 
sidered is  whether  or  not  the  plaintiff  made 
goud  the  allegations  of  the  amended  declara- 
tion, namely,  that  the  defendant  had  knowl- 
edge of  the  terms  of  the  loan.  That  there 
was  serious  conflict  of  evidence  on  that 
point  is  not  denied;  bat,  the  ivry  having 
found  a  verdict  for  the  plaintiff,  the  question 
as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  must  be  dealt  with  as  upon 
a  demurrer  to  the  evidence. 

The  evidence  tended  to  prove  that  A.  B. 
Krlse  was  a  member  of  the  board  of  direc- 
tors of  the  plaintiff;  that  he  was  present  at 
a  meeting  of  the  directors  of  that  company 
held  February  7,  1907,  when  all  the  terms 
and  conditions  of  the  loan  were  discussed; 
that  he  was  president  and  a  director  of  the 
defendant,  and  as  such  president  was  charg- 
ed with  the  duty  of  executing,  and  did  in 
fact  execute,  the  bond  in  question;  that  J. 
L.  Hubard  was  a  member  of  the  executive 
committee  of  the  plaintiff,  and  was  present 
at  the  meeting  of  that  committee  when  the 
application  for  the  loan  to  the  hotel  corpora- 
tion was  made,  and  participated  In  the  pro- 
ceedings by  agreeing  to  the  loan.  On  Febru- 
ary 1,  1907,  Hubard  was  present  at  a  meet- 
ing of  the  executive  committee  of  the  plain- 
till,  and  it  was  agreed  to  make  the  loan  to 
the  hotel  corporation.  At  that  meeting  Hu- 
bard requested  that  the  defendant  might  be 
allowed  to  give  the  boDd.  The  evidence  also 
tended  to  prove  that  on  February  2,  1907, 
the  secretary  of  the  plaintiff  agreed  to  ac- 
cept the  defendant  as  surety  on  the  bond  re- 
quired by  the  terms  of  the  loan,  and  the  pen- 
alty was  fixed  at  $50,000;  that  shortly  there- 
after the  matter  of  the  defendant  giving  the 
bond  was  taken  up  with  A.  E.  Krlse,  the 
president,  and  at  that  conference  he  was 
told  that  the  hotel  corporation  had  obtained 
the  loan  from  the  plaintiff  company,  and  was 
to  pay  2  per  cent  commission  for  the  loan ; 
that  a  few  days  later,  before  February  7th, 
the  building  committee  of  the  hotel  corpora- 
tion met  the  bonding  committee  of  the  de- 
fendant to  negotiate  with  reference  to  the 
latter  giving  the  bond,  and  Krlse  and  Hu- 
bard were  present  representing  the  defend- 
ant; that  It  was  then  determined  to  ask 
the  plaintiff  to  consent  to  reduce  the  penalty 
of  the  bond  from  $50,000,  to  $30,000,  so  that 
the  hotel  corporation  would  have  to  pay  $150 
instead  of  $250  for  obtaining  the  bond,  and 
to  extend  the  time  for  completing  the  hotel 
building  free  from  mechanics'  liens  from 
April  15  to  May  1,  1907;  that  on  February 
7th  a  meeting  of  the  directors  of  the  plain- 
tiff was  held,  at  which  Krlse  and  Hubard 
were  also  present,  and  the  minutes  of  the 
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meeting  of  the  executive  committee  setting 
forth  the  terms  of  the  loan  were  read  and 
discussed;  and,  finally,  that  a  few  days  aft- 
er the  first  meeting  of  the  bonding  committee 
of  the  defendant  another  meeting  was  held, 
at  which  the  defendant  agreed  to  execute  the 
bond  as  surety  for  the  hotel  corporation,  the 
completion  of  the  building  free  of  mechanics' 
liens  having  been  extended  to  May  1,  1907, 
and  on  February  15,  1907,  the  bond  was  ex- 
ecuted by  Krise  as  president  of  the  defend- 
ant and  delivered.  The  only  other  condition 
of  the  loan  was  the  advance  of  $8,000. 

The  evidence,  as  we  have  seen,  tends  to 
show  that  Krise  and  Hubard  were  both  inti- 
mately connected  with  this  transaction  in 
all  its  details,  from  its  inception  to  its  con- 
clusion, and  the  inference  Is  a  reasonable 
one  that  they  had  knowledge  of  the  $8,000 
advance. 

There  is  no  other  way  of  bringing  knowl- 
edge home  to  a  corporation  except  through 
Its  ofilcers  and  agents;  and  knowledge  ac- 
quired by  such  officers  or  agents  In  trans- 
actions affecting  their  business  and  employ- 
ment must  be  regarded  as  actual  notice  to 
the  corporation. 

The  rule  is  clearly  stated  in  Cook  v.  Amer^ 
lean  Tubing,  etc.,  Co.,  28  R.  I.  41,  65  Ati.  641, 
9  L.  R.  A.  <N.  S.)  193,  where  the  authoriOes 
on  the  subject  are  reviewed  as  follows:  "We 
are  constrained  to  hold  with  these  cases,  up- 
on grounds  of  public  policy,  which  require 
that  a  corporation  shall  be  held  responsible 
for  the  knowledge  which  is  possessed  by 
those  whom  It  appoints  to  represent  it.  Frgm 
the  nature  of  its  constitution,  it  can  have  no 
other  knowledge  than  that  of  its  officers, 
and.  In  dealing  with  such  officers,  as  with 
the  corporation  itself,  third  parties  have  a 
right  to  consider  that  what  they  know  it 
knows.  Indeed,  when  the  presiding  officer  of 
a  corporation  Is  intrusted  with  the  transac- 
tion of  its  business,  with  full  power  to  bind 
the  corporation  in  respect  to  such  business, 
it  seems  more  proper  to  call  the  knowledge 
which  he  has  actual  knowledge  of  the  cor- 
poration, rather  than  to  say  it  is  imputed." 

The  reports  abound  with  illustrations  of 
this  principle.  Wlllard  v.  Denlse,  50  N.  J. 
Eq.  482,  26  AU.  29,  35  Am.  St  Rep.  T88; 
Craig  V.  Hadley,  99  N.  Y.  131,  1  N.  B.  537. 
52  Am.  Rep.  9;  Berry  v.  Rood,  168  Mo.  316, 
67  S.  W.  644 ;  Holden  v.  N.  Y.  &  Erie  Bank, 
72  N.  Y.  286;  Union  Bank  v.  Campbell,  25 
Tenn.  396. 

In  Johnson's  Ex'r  v.  Nat  Ex.  Bank,  33 
Grat.  487,  It  was  said:  "It  is  necessary  that 
the  notice  or  knowledge  should  have  been 
given  or  imparted  to  the  agent  in  the  same 
transaction,  unless  one  transaction  is  close- 
ly followed  by  and  connected  with  the  oth- 
er." 

We  are  of  opinion  that  the  evidence  was 
sufficient  to  warrant  the  Jury  in  charging 
the  defendant  with  knowledge  of  all  the 
terms  and  conditions  of  the  loan. 

We  do  not  deem  it  necessary  to  notice  the 
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remaining  auslgnments  of  error,  being  satis- 
fied, upon  the  whole  case,  tbat  the  Judgment 
of  the  court  of  law  and  chancery  of  Norfolk 
is  plainly  right,  and  should  be  affirmed. 
Affirmed. 

GAKJDWIX'L,  J.,  absent 


(Ul  Va.  S9S) 


BONSAL  T.  CAMP. 


(Supreme  Court  of  Appeals  of  Virginia.    Tan. 
12,  1911.) 

1.  CxnCKLLATION    OF    INSTBUMSNTB    (|    23*)— 

Bescission — Restoration  of  Fobueb  Sta- 
tus. 

In  an  action  to  annul  a  contract,  there 
must  be  a  sufficient  averment  and  proof  of  facts 
to  justify  the  interposition  of  the-  court,  which 
must  be  able  to  substantially  restore  the  par- 
ties to  the  position  which  they  occupied  before 
they  entered  into  the  contract. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  32;  Dec.  Dig.  i 
23.*] 

2.  Cancellation  of  Instbxtuknts  (|  35*)— 
Pabtiks. 

On  a  bill  to  rescind  a  contract,  all  those 
substantially  interested  in  the  contract  should 
l>e  iwrties,  unless  the  interests  are  severable, 
and,  if  the  case  can  be  completely  decided  as 
between  the  parties,  that  an  interest  exists  in 
another  whom  the  court  cannot  reach  by  pro- 
cess will  not  prevent  a  decree. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  55-65;  Dec.  Dig. 
I  35.»] 

3.  Canceixation  of  Inbtbuuerts  ({  35*)— 
Pabties. 

In  an  action  to  rescind  a  deed  by  defend- 
ant on  the  ground  that  plaintiff  was  induced  to 
make  the  purchase  through  the  fraudulent  rep- 
resentations of  one  C,  who  assumed  to  act  as 
plaintiff's  agent  and  who  was  to  be  interested 
to  the  extent  of  one-twentieth  of  the  land,  the 
purchase  price  whereof  was  $40,000,  but  who 
was  alleged  to  be  acting  in  defendant  vendor's 
interest,  such  O.  was  a  necessary  party. 

[Ed.  Note.— -For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  H  55-65;   Dec.  Dig. 

Appeal  to  Circuit  Court  of  Caty  of  Nor- 
folk. 

Bin  by  W.  N.  Camp  against  W.  B.  Bonsai. 
Decree  for  plaintiff,  and  defendant  appeals. 
Beversed  and  remanded. 

Thos.  H.  Willcox  and  N.  T.  Green,  for  ap- 
pellant W.  L.  Williams  and  Peatross  &  Sav- 
age, for  appellee. 

KEITH,  P.  Camp,  the  appellee,  filed  his 
bill  in  the  circuit  court  of  the  city  of  Nor- 
folk against  Bonsai,  in  which  he  prays  the 
court  to  rescind  a  deed  made  by  Bonsai  to 
him  for  a  tract  of  land  in  the  state  of  Nortb 
Carolina,  upon  the  ground  that  he  was  de- 
ceived Into  making  the  purchase  by  fraudu- 
lent misrepresentations  on  the  part  of  Bonsai 
and  his  agent,  one  R.  F.  Brewer.  Bonsai,  the 
sole  defendant,  demurred  to  the  bill  because 
Brewer  was  not  made  a  i)arty  defendant  He 
also  answered,  and  such  proceedings  were 


had  as  resulted  In  a  decree,  which  directed 
that  upon  the  repayment  by  Bonsai  of  tbe 
purchase  money  which  be  bad  received  from 
Camp  the  deed  made  by  Bonsai  to  Camp 
should  be  rescinded  upon  certain  terms  and 
conditions. 

The  particular  fraud  relied  upon  consists 
In  the  fact  that  Brewer,  who  had  been  in 
the  employment  of  Camp,  who  negotiated  the 
the  purchase  of  the  real  estate  from  Bonsai, 
and  in  the  course  of  the  transaction  represent- 
ed himself  as  acting  for  Camp,  and  who  was 
to  be  interested  In  the  purchase  to  tbe  extent 
of  one-twentieth  of  the  value  of  tbe  land, 
and  whom  Camp  expected  ultimately  would 
become  the  purchaser  of  one-eighth  thereof, 
was  in  reality  during  tbe  whole  negotiation 
acting  in  the  Interest  of  Bonsai,  from  whom 
he  was  to  receive  the  sum  of  $5,000  for  pro- 
curing a  sale  of  the  land  for  tbe  sum  of 
$40,000,  had  never  paid  a  dollar  for  tbe 
twentieth  Interest  which  he  actually  had  In 
the  land  under  the  contract  as  It  was  finally 
agreed  upon,  but  was  credited  by  tbe  sum 
of  $2,000,  bis  ratable  proportion  of  one-twen- 
tieth of  the  price  of  the  land,  as  a  part  of 
tbe  compensation  which  he  was  to  receive 
from  Bonsai.  It  was  represented,  too,  tbat 
upon  the  land  there  was  from  40,000.000  to 
60,00O,ci0O  feet  of  timber,  which  constituted 
its  chief  value;  but,  when  Camp  undertook 
to  sell  it.  It  was  ascertained  by  timber  ex- 
perts tbat  there  were  less  than  20,000,000 
feet 

This  is  a  sufficient  statement  of  the  facta 
to  enable  ns  properly  to  pass  upon  the  de- 
murrer, which  Is  the  only  assignment  of  er- 
ror with  which  we  shall  deal. 

It  may  be  conceded  for  tbe  sake  of  the 
argument  that  the  bill  so  states  the  fraud  in 
tbe  transaction  as  to  entitle  the  plaintiff  to 
a  decree  for  a  rescission  of  the  deed;  and 
this  brings  us  to  tbe  consideration  of  tbe 
only  gronnd  of  demurrer  stated,  viz.,  tbat 
Brewer  was  known  by  Camp  to  be  the  equi- 
table owner  of  one-twentietb  of  the  land  pur- 
chased, and  was  therefore  a  necessary  and 
indispensable  party  to  this  salt 

Camp  was  a  resident  of  Florida,  Brewer 
a  resident  of  Tennessee,  Bonsai  a  resident 
of  Virginia,  and  the  subject-matter  of  the 
contract  was  situated  In  the  state  of  North 
Carolina. 

In  Barney  v.  Baltimore  City,  6  Wall.  284 
(18  L.  Ed.  825),  Mr.  Justice  Miller  said: 
"There  is  a  class  of  persons  having  snch  re- 
lations to  the  matter  In  controversy,  merely 
formal  or  otherwise,  that  whUe  they  may 
be  called  proper  parties,  the  court  will  take 
no  account  of  tbe  omission  to  make 
them  parties.  There  is  another  class 
called  proper  parties.  There  la  another  class 
of  persons  whose  relations  to  the  suit  are 
such  that  If  their  interest  and  their  absence 
are  formally  brought  to  the  attention  of  the 
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conrt,  It  win  require  them  to  be  made  par- 
ties, U  wltbln  Its  jurisdiction,  before  dedd- 
intr  the  case;  but.  If  this  cannot  be  done,  It 
will  proceed  to  administer  such  relief  as 
may  be  in  Its  power  between  the  parties  be- 
fore It.  And  there  Is  a  third  class,  whose 
interests  in  the  snbject-mattor  of  the  suit, 
and  in  the  relief  sought,  are  so  bound  up 
with  that  of  the  other  parties  that  their 
legal  presence  as  parties  to  the  proceeding  is 
an  al>80lute  necessity,  without  which  the 
court  cannot  proceed.  In  such  cases  the 
court  refuses  to  entertain  the  suit,  when 
these  parties  cannot  be  subjected  to  its  Ju- 
risdiction." 

The  question  for  determination  is  wheth- 
er tills  case  falls  within  the  second  class — 
that  of  persons  whose  relations  to  the  suit 
are  such  that,  if  their  Interest  and  their 
absence  are  formally  brought  to  the  atten- 
tion of  the  court,  it  will  require  them  to  be 
made  parties,  if  within  its  Jurisdiction,  be- 
fore deciding  the  case;  or  to  the  third  class 
enumerated  by  Mr.  Justice  Miller — those 
whose  interests  in  the  subject-matter  of  the 
suit,  and  In  the  relief  sought,  are  so  bound 
up  with  that  of  the  other  parties  that  their 
legal  presence  as  parties  to  the  proceeding 
is  an  absolute  necessity,  without  which  the 
court  cannot  proceed. 

Brewer  was  not  within  the  Jurisdiction  of 
the  court,  and  this  fact  Is  relied  upon  by  the 
appellee  to  excuse  his  not  being  made  a 
party  and  brought  before  the  court,  and  that 
Is  the  view  which  prevailed  in  the  circuit 
conrt;  while  it  Is  earnestly  Insisted  on  be- 
half of  appellant  that  the  case  falls  within 
the  third  class,  in  which  the  court  refuses 
to  entertain  a  suit  where  the  parties  cannot 
be  subjected  to  Its  Jurisdiction. 

This  court  has  said  in  Gaddess  v.  Norris, 
102  Va.  625,  46  S.  E.  905,  that  "aU  persons 
interested  In  the  subject-matter  of  a  suit 
and  to  be  affected  by  its  results  are  neces- 
sary  parties." 

In  1  Daniel's  Chy.  Pr.  p.  244,  the  rule  is 
stated  as  follows:  "A  person  may  be  affected 
by  the  demands  of.  the  plaintUf  In  a  suit 
either  immediately  or  consequently.  Where 
an  individual  is  in  the  actual  enjoyment  of 
the  subject-matter,  or  has  an  interest  in  It, 
either  in  possession  or  expectancy,  which  la 
likely  either  to  be  defeated  or  diminished  by 
the  plaintiff's  claim.  In  such  .case  he  has  an 
immediate  Interest  In  resisting  the  demand, 
and  all  persons  who  have  such  Immediate 
Interests  are  necessary  parties  to  the  suit" 

Speaking  of  the  effect  of  nonresidence, 
Barton  says  in  the  first  volume  of  his  Chan- 
cery Practice,  at  page  148:  "Except  where 
express  provision  is  made  by  statute  for 
snch  cases,  it  is  held  to  be  a  sufficient  excuse 
for  not  making  persons  parties  to  a  suit  that 
they  are  without  the  jurisdiction  of  the 
courts ;  but  this  is  only  true  of  such  persons 
as  are  not  Indispensable  to  the  just  ascer- 
tainment of  the  merits  of  the  cause,  and 


whose  Interests  will  not  be  prejudiced  by  the 
decree." 

It  appears  on  the  face  of  the  bill  that  as  a 
result  of  the  transaction  which  the  appellee 
seeks  to  have  rescinded  a  tract  of  land  and 
the  timber  thereon,  lying  in  the  state  of 
North  Carolina,  was  purchased  by  Camp 
from  Bonsai,  Camp  paying  the  purchase  mon- 
ey and  Bonsai  executing  to  him  a  deed  for 
the  entire  subject.  It  further  appears,  how- 
ever, that  as  to  one-twentieth  part  of  the 
land  so  purchased  Camp  took  the  legal  title 
as  trustee  for  Brewer,  who  was  to  that  ex- 
tent the  ben^cial  owner.  It  further  ap- 
pears that,  under  certain  conditions,  Brewer 
had  the  right  to  become  the  beneficial  owner 
of  one-eighth  of  that  purchase.  So  that  it 
would  seem  that  he  had  a  very  substantial 
Interest  in  the  subject.  Of  course,  If  all  that 
Camp  says  In  his  bill  be  true,  Brewer  would 
be  entitled  to°  no  consideration  at  the  hands 
of  the  court;  but  that  would  be  to  decide 
against  Brewer  without  giving  him  an  op- 
portunity to  be  heard.  It  cannot  be  denied 
that  on  the  face  of  the  transaction,  as  relat- 
ed in  the  bin.  Brewer  had  a  substantial  in- 
terest. 

One  of  the  first  principles  with  respect  to 
the  rescission  of  a  contract  is  that  In  seek- 
ing a  remedy  which  calls  for  the  highest  and 
most  drastic  exercise  of  the  power  of  a  court 
of  chancery — ^to  annul  and  set  at  naught  the 
solemn  contracts  of  parties — there  must  be 
first  a  auffldent  averment  of  facts  showing 
the  plaintiff  entitled  In  equity  to  the  relief 
which  he  seeks,  and  satisfactory  proof  of 
these  facts,  to  Justify  the  interposition  of 
the  court;  and,  in  addition  to  all  this,  the 
court  must  be  able  substantially  to  restore 
the  parties  to  the  position  which  they  oc- 
cupied before  they  entered  Into  the  contract. 

Before  this  contract  was  entered  Into,  Bon- 
sal  was  the  undisputed  owner  of  the  entire 
tract  of  land  which  he  sold  to  Camp.  The 
decree  from  which  the  appeal  was  taken  re- 
stores to  him  only  nineteen-twentietbs  of  the 
subject.  Can  it  be  believed  that  Bonsai 
would  have  sold  one-twentieth  of  the  subject 
to  Brewer,  or  to  any  other  purchaser? 

It  is  not  a  case  In  which  we  can  apply  the 
maxim,  "De  minimis  non  curat  lex."  An 
Interest  to  the  extent  of  one-twentieth  part 
of  a  body  of  land  worth  $40,000  Is  a  very 
substantial  Interest. 

We  are  of  opinion  that,  on  the  one  hand, 
Brewer  has  an  Interest,  the  value  of  which 
is  likely  to  be  diminished  by  the  plaintiff's 
claim,  and  which  it  is  to  his  interest  to  re- 
sist, and  that  Bonsai,  on  the  other  hand.  Is 
Interested  in  having  Brewer  before  the  court, 
so  that.  In  the  event  of  a  decision  adverse 
to  him  upon  the  merits,  the  entire  contract 
might  be  rescinded  and  he  be  restored  to  his 
original  position  as  sole  owner  of  the  prop- 
erty. 

In  Shields  t.  Barrow,  17  How.  130,  15  L. 
Ed.  .158,  Mr.  Justice  Curtis,  distln^lsblng 
between  the  several  classes  of  parties  and 
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tbelr  relations  to  tbe  suit,  to  which  we 
have  already  adverted,  speaks  as  follows: 
"A  bin  to  rescind  a  contract  affords  an  ez- 
ample  of  this  kind;  for,  if  only  a  part  of 
those  Interested  tn  the  contract  are  before 
the  court,  a  decree  of  rescission  must  either 
destroy  the  rights  of  those  who  are  absent, 
or  leave  the  contract  in  full  force  as  respects 
them,  while  it  is  set  aside  and  the  contract- 
ing parties  restored  to  their  former  condi- 
tion, as  to  others.  We  do  not  say  that  no 
case  can  arise  In  which  this  may  be  done; 
but  it  must  be  a  case  in  which  the  rights  of 
those  before  the  court  are  completely  sepa- 
rable from  the  rights  of  those  absent,  other- 
wise the  latter  are  indispensable  parties." 

The  conclusion  to  be  deduced  from  the  au- 
thorities is  that  on  a  bill  to  rescind  a  con- 
tract  all  those  substantially  interested  in  the 
contract  should  be  parties,  unless  the  Inter- 
ests are  separable;  and.  If  the  case  can  be 
completely  decided  as  between  the  parties, 
the  fact  that  an  interest  exists  in  another 
whom  the  conrt  cannot  reach  by  process  will 
not  prevent  a  decree;  but  that  the  converse 
of  the  proposition  is  also  true,  that  if  an  in- 
terest does  exist  in  another,  by  reason  of 
whose  absence  the  case  cannot  be  completely 
decided  as  between  the  parties,  and  whom 
the  court  cannot  reach  by  process,  that  fact 
win  prevent  a  decree. 

We  are  of  opinion  that  Brewer  Is  a  neces- 
sary party,  without  whose  presence  complete 
justice  cannot  be  done  to  the  appellant,  W. 
R.  Bonsai;  that  the  decree  of  the  circuit 
court  upon  the  demurrer  is  erroneous  and 
should  be  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed. 

Reversed. 

OARDWEIiL  and  WHITTLE,  JJ.,  absent 


(«8  W.  Va.  483) 

TOMPKINS   T.    SUNDAY    CREEK    CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1010.) 

{Syttah«»  hy  th«  Court.) 

Railroads  (|  36S*)— Injuries  to  Iiiosnsbi 

oi»  Track— Declaration. 

The    declaration    in    this   case    shows    no 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  123&-1237;    Dec.  Dig.  f  358.*] 

firror  to  Circuit  Court,  Kanawha  County. 

Action  by  Addle  L.  Tompkins  against  the 
Sunday  Creek  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Werta  ft  Van  Fleet,  for  plaintiff  in  error. 
Brown,  Jackson  &  Knight,  for  defendant  in 
error. 

BRANNON,  J.  Addle  L.  Tompkins,  exec- 
utrix of  H.  P.  Tompkins,  brought  an  action 


of  trespass  on  the  case  against  the  Sunday 
Creek  Company,  a  railroad  corporation,  to 
recover  damages  for  the  death  of  H.  P.  Tomp- 
Uhb,  caused  by  his  being  run  over  by  a  train. 
A  demurrer  to  the  declaration  was  sustained, 
and,  plaintiff  not  wishing  to  amend  it.  Judg- 
ment was  entered  for  the  defendant 

The  declaration  alleges  that  the  railroad 
at  the  time  of  the  misfortune,  and  for  a  long 
time  previous  thereto,  was  -used  by  the  pub- 
lic in  general  as  a  footpath,  and  that  the  de- 
fendant had  notice  of  that  fact;  that  upon 
the  night  of  the  accident,  in  November,  1907, 
while  it  was  very  dark,  about  8  o'clock  at 
night,  Tompkins  was  walking  along  the  rail- 
road; that  while  Tompkins  was  walking 
along  the  railroad  the  defendant  ran  a  spe- 
cial train  over  the  road;  that  the  train  was 
negligently  run  without  a  headlight  or  other 
light  upon  the  forward  end  of  the  train,  and 
was  run  without  blowing  a  whistle,  sound- 
ing a  bell,  or  signal  of  any  kind;  that  the 
said  railroad  crossed  another  railroad  and 
upon  this  other  road,  near  the  crossing  of  the 
two  roads,  a  locomotive  was  standing,  the 
steam  escaping  from  which  made  a  loud 
noise ;  that  Tompkins  was  walking  along  de- 
fendant's railroad,  and  that  Tompkins  was 
without  any  warning  whatever  of  the  ap- 
proach of  Uie  train  negligently  run  Into  and 
struck  by  it  and  thrown  to  the  ground  upon 
the  track  ui)on  which  the  train  was  running, 
and  was  run  over  by  the  train  and  received 
injuries  from  which  he  died. 

This  declaration  shows  no  cause  of  action, 
as  will  be  seen  from  principles  stated  In  firal- 
ley  V.  Railway  Company,  66  W.  Va.  462,  66 
S.  E.  653. 

Therefore  we  affirm  the  Judgment. 

(88  w.  Va.  «2) 
HUDSON  V.   JONES. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  20,  1910.) 

(SyUahu*  ty  the  Court.) 
JuBT  (I  59*)— Objection  to  Lkgalitt-^ubt 

COKMISSIONEBS — OaTH. 

A  case  controlled  by  points  1  and  2  of  the 
syllabus  in  State  v.  Aledley,  66  W.  Va.  216, 
66  S.  E.  358. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  269;   Dec.  Dig.  {  59.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  W.  G.  Hudson  against  H.  C. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Sanders  &  Crockett,  for  plaintiff  In  etror. 
Woods  &  Martin,  for  defendant  In  error. 

ROBINSON,  P.  Plaintiff  has  Judgment 
Defendant  says  that  it  is  Invalid  because 
one  of  the  Jury  commissioners  was  not  sworn 
when  the  panel  was  drawn  from  which  caoia 
the  Jury  that  tried  the  Issue.  The  question 
is    properly   raised    by    exceptions    to    the 
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overraling  of  motions  attacking  tbe  legality 
of  the  jury.  In  State  v.  Medley,  66  W.  Va. 
216,  66  S.  B.  358,  we  held  that  it  is  proper 
to  oTerrule  sncb  attack.  Points  1  and  2  of 
the  Byllabus  In  that  case  control  here.  The 
Judgment  will  be  affirmed. 


(68  W.  Ya.  421) 

MANKIN  T.  JONI?. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1910.) 

(Bvttabtu  hy  tlie  Covrt.) 
■L  Frauds,  Statute  of  (§  33*)— Paoiont  to 
Pay  Debt  of  Another. 

An  oral  promise  to  pay  the  debt  of  another, 
when  supported  by  a  new  congideration  benefi- 
cial to  tbe  promisor,  is  not  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {§  50-56;  Dec.  Dig.  i  33.*] 
2.  FRAUDS,  Statute  of  ({  33*)— Pbohiss  to 
Pat  Debt  of  Another. 

If  J.  owes  G.,  and  G.  owes  M..  and  .T.  oral- 
ly promises  to  pay  M.  the  debt  which  G.  owes 
mm,  and  M.  thereupon  releases  G.,  such  prom- 
ise 18  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  Si  50-56;   Dec.  Dig.  %  33.*] 
8.  Vendor  and  Purchaser  (J  338*)— Recov- 
ery or  Monet  Paid— Assumpsit. 

Money  paid  on  a  void  contract  for  the  pur- 
chase of  land  may  be  recovered  in  assumpsit. 

[Ekl.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  901-003;  Dec.  Dig.  | 
S3a*) 

4.  Frauds,  Statute  of  (J  74*)  —  Trusts 
(i  92%*)— Partnership  (J  20*)— Contract 
FOB  Sale  of  Land. 

M.  and  J.  orally  agree  to  buy  certain  land 
(or  the  purpose  of  speculation,  the  land  to  be 
sold  and  the  profits  divided  whenever  tlie  price 
of  $35  an  acre,  or  more,  can  be  obtained,  M. 
to  spend  his  time  and  use  his  judginent  in  mak- 
ing the  purchases,  and  J.  to  furnish  tbe  pur- 
chase money  and  hold  the  legal  title.     Held: 

(1)  Such  agreement  is  not  a  contract  for  the 
sale  of  land,  and  consequently  is  not  within 
the  statute  of  frauds. 

(2)  Neither  does  it  constitute  M.  and  J.  part- 
ners in  the  land,  but  it  creates  a  constructive 
trust  in  favor  of  M.  for  the  purpose  of  a  sale 
of  the  land  and  a  division  of  the  profits. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  S§  122-131;  Dec.  Dig.  S 
74;*  Truste,  Dec.  Dig.  S  92%;*  Partnership, 
Dec.  Dig.  %  20.*] 

5.  Specific  Performance  J  4*)— Breach  of 
Contbact— Remedies  of  Parties. 

If  M.  procures  a  bona  fide  purchaser  for 
the  land  at  $40  an  acre  and  advises  J.  of  it, 
and  he  thereupon  refuses  to  sell,  and  informs 
M.  that  he  intends  to  keep  the  land,  M.  may 
elect  either  to  sue  In  equity  for  specific  ex- 
ecution of  the  contract  or  to  bring  an  action 
at  law  for  its  breach. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |  4;   Dec.  Dig.  §  4.*] 

ft.  Assumpsit,  Action  of  ($5*)— Breach  of 
Contract- Recovery  of  Damages. 

Damages  for  the  breach  of  a  sjKcial  un- 
executed contract  are  not  recoverable  under  tbe 
common  counts  in  assumpsit. 

[Bd.  Note. — For  other  cases,  see  Assumpsit, 
Action  of,  Cent.  Dig.  §S  14-2G;  Dec  Dig.  %  5.*] 


7.  Pueadino  (S  248*)— Diolabation- Amend- 
ment—New  Cause.' 

Plaintiff  cannot  amend  his  declaration,  over 
the  objection  of  defendant  so  as  to  include  a 
cause  of  action  not  contemplated  by  his  orig- 
inal declaration. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S|  686-700 ;    Dec.  Dig.  f  24a*] 

8.  Pleading  (I  248*)— Declaration— Amend- 
ment—New  Cause. 

Amending  a  declaration  in  assumpsit,  em- 
bracing the  common  counts  only,  by.  adding  a 
special  count  applicable  to  a  particular  item 
in  the  bill  of  particulars,  which  is  also  prova- 
ble under  some  one  of  the  common  counts,  is  ;iot  • 
a  departure  from  the  original  cause  of  action,  if 
the  amount  of  damages  claimed  in  both  tbe  orig- 
inal and  the  amended  declarations  is  the  same. 

[E!d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  609;    Dec.  Dig.  §  248.*] 

Poffenbarger,  J.,  dissenting  in  part 

Error  from  Clrcalt  Court,  Raleigh  County. 

Action  by  Crockett  Mankln  against  O.  W. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

McGInnis  &  Hatcher  and  W.  R.  Thomp- 
son, for  plaintiff  In  error.  M.  F.  Matheny, 
File  &  EMle,  and  Sanders  &  Crockett,  for  de- 
fendant In  error. 

WILLIAMS,  J.  Plaintiff  recovered  a  Judg- 
ment in  assumpsit  against  defendant  In  the 
circuit  court  of  Raleigh  county  on  tha  23d 
of  February,  1909,  for  $8,944.35,  and  defend- 
ant sued  out  this  writ  of  error.  The  case 
was  once  before  In  this  court  and  Is  re- 
ported In  63  W.  Va.  373,  60  S.  B.  248,  15 
L.  R.  A.  (N.  S.)  214.  It  was  then  reversed 
and  remanded  for  a  new  trial,  because  It 
did  not  appear  that  there  was  any  considera- 
tion to  support  Jones'  promise  to  pay  Gib- 
son's debt  to  plaintiff,  and  the  promise,  not 
being  In  writing  and  signed  by  Jones,  was 
held  to  be  within  the  statute  of  frauds.  On 
tbe  first  trial  the  declaration  contained  only 
the  common  counts;  but  before  the  new 
trial  was  had  plaintiff  amended  his  declara- 
tion, and  added  a  special  count  wltlch  sets 
forth  in  detail  the  circumstances  attending 
the  maktag  of  the  promise  by  Jones  to  plain- 
tiff, and  alleges  that  the  consideration  for 
the  promise  was  tbe  payment  of  a  debt 
which  Jones  himself  at  that  time  owed  to 
one  Gibson.  Tbe  case  was  again  tried  by  n 
jury  upon  the  general  Issue.  The  testimony 
Is  very  conflicting,  but  concerning  the  weight 
of  conflicting  testimony  tbe  Jury  are  the 
sole  Judges,  and  we  must  therefore  accept 
their  finding  upon  the  disputed  faots.  The 
special  count  relates  to  an  Item  of  $4,225, 
and  interest,  in  plaintiffs  bill  of  particulars, 
and  originated  in  a  sale  of  land  by  plaintiff 
to  Gibson,  the  consideration  for  which  was 
about  $8,000,  and  was  to  be  paid  In  cash 
on  the  delivery  of  the  deeds.  When  plaintiff 
and  Gibson  met  for  the  purpose  of  complet- 
ing the  transaction,  Gibson  found  that  he 
did  not  have  cash  enough  to  pay  for  the 
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land  In  ^ull,  and  he  called  in  Mr.  Jones,  who, 
according  to  plaintiff's  evidence,  said  he 
■would  pay  the  balance,  $4,225,  due  to  plain- 
tiir.  Thereupon  plaintiff  delivered  the  deeds 
of  conveyance  for  the  land  to  Gibson,  and, 
as  he  Bays,  relied  upon  Jones'  oral  promise, 
and  released  Gibson.  Gibson  testified  that 
Jones  at  that  time  owed  him  $8,000.  It  is 
well  established  that,  where  there  is  a  new 
consideration  to  support  the  promise  of  one 
person  to  pay  the  debt  of  another,  such 
promise  need  not  be  in  writing  in  order  to  be 
binding.  Such  a  promise  Is  not  within  the 
statute  of  frauds.  BJr  paying  Gibson's  debt 
to  plaintiff,  Jones  was  paying,  pro  tanto,  his 
own  obligation  to  Gibson.  This  was  a  new 
consideration  certainly  sufficient  to  support 
the  promise.  This  Identical  point  arose  in 
Hooper  T.  Hooper,  32  W.  Va.  526,  9  S.  E. 
937,  and  it  was  there  held  that  the  prpmlsor 
was  thus  only  paying  bia  own  debt,  which  is 
true.  See,  also,  Howell  v.  Harvey,  65  W. 
Va.  310,  64  S.  E.  249,  22  L.  R.  A.  (N.  S.) 
1077,  and  cases  cited  in  the  opinion. 

It  is  insisted  that  Jones'  promise  was  to 
pay  the  debt  in  lands,  and  not  in  money,  and 
that  therefore  assumpsit  does  not  lie  to  re- 
cover the  money.  But  suppose  he  did  prom- 
ise to  pay  in  land  at  an  agreed  price,  and 
afterwards  refused  to  do  so,  plaintiff  could 
sue  for  the  money.  Burr  v.  Brown,  5  W.  Va. 
241;  Butcher  v.  Carllie,  12  Grat.  (Va.)  520; 
Turpln  v.  Sledd's  Ex'r,  23  Grat  (Va.)  238; 
Stewart  v.  Donelly,  4  Terg.  (Tenn.)  177 ;  Gil- 
bert V.  Danforth,  6  N.  T.  585;  Minnick  t. 
Williams,  77  Va.  758. 

There  is  another  theory,  consistent  with 
reason,  authority,  and  the  proof  in  the  case, 
on  which  assumpsit  can  be  maintained  for 
this  item  of  $4,225,  which  is  that  Jones' 
promise  to  convey  certain  lands  to  plaintiff 
was  an  oral  contract  for  the  sale  of  land, 
fully  paid  for,  but  not  enforceable  In  equi- 
ty, because  possession  had  not  been  deliver- 
ed. On  refusing  to  execute  such  a  contract, 
plaintiff  has  a  right  of  action  for  money 
had  and  received  for  bis  use.  Plaintiff  had 
fully  paid  defendant  for  the  land  by  deliver- 
ing his  deeds  to  Gibson  and  releasing  him. 
There  was  nothing  else  for  plaintiff  to  do  to 
entitle  him  to  the  conveyance  from  Jones. 

"To  sustain  the  count  for  money  receiv- 
ed by  the  defendant  for  the  use  of  the 
plaintiff,  it  is  only  necessary  to  show  that 
the  defendant  has  obtained  possession  of 
money,^  or  received  something  as  money, 
which  ex  aequo  et  bono  he  ought  to  refund." 
2  Enc.  PI.  &  Pr.  1016,  and  the  numerous 
cases  cited  in  the  notes;  Thompson  v. 
Thompson,  5  W.  Va.  100;  Jackson  v.  Hough, 
38  W.  Va.  236,  18  S.  B.  575 ;  Martin  v.  Mar- 
tin, 5  Bush  (Ky.)  47;  Mannen  v.  Bradberry, 
81  Ky.  153. 

"The  action  of  assumpsit  is  a  liberal  and 
equitable  one.  It  is  applicable  to  almost 
every  case  where  money  has  been  received 
which  in  equity  and  good  conscience  ought 
to  be  refunded."    Thompson  ▼.  Thompson,  5 


W.  Va.  190.  On  the  failure  of  th*  vendor 
to  convey,  the  vendee  can  sue  in  assumpsit 
and  recover  the  money  which  he  has  paid, 
even  though  the  contract  t>e  not  enforceable 
in  equity.  Bier  v.  Smith,  25  W.  Va.  830; 
Lipscomb  V.  Lipscomb,  68  W.  Va.  55,  66  S. 
E.  8. 

The  other  controverted  item  in  plalntUTs 
bill  of  particulars  filed  with  his  amended 
declaration  Is  an  item  of  $4,102.50,  and  is 
described  as  being  $7.50  per  acre  on  547 
acres  of  land  purchased  by  Mankln  for 
Jones.  This  item  was  not  included  in  plain- 
tiff's bill  of  particulars  on  the  first  trial; 
neither  is  it  described  by  a  special  count  in 
the  amended  declaration.  The  proof  of  this 
Iteiu,  as  well  as  the  others,  depends  upon 
the  conflicting  testimony  of  witnesses.  Plain- 
tiff's evidence  proves  that  he  and  defendant 
orally  agreed  that  plaintiff  should  purchase 
this  547  acres  of  land  at  the  price  of  $25 
an  acre,  for  the  purpose  of  reselling  for  a 
profit ;  that  defendant  was  to  pay  for  it  and 
take  title  to  himself ;  that  they  were  to  bold 
the  lands  until  the  price  of  $35  an  acre  could 
be  obtained;  and  that  they  were  ttam  to 
sell,  and  divide  the  profits  equally.  Plaintiff 
further  proves  that  the  lands  were  bought 
pursuant  to  that  agreement,  and  the  title 
conveyed  to  defendant;  that  not  long  there- 
after plaintiff  found  a  purchaser  who  was 
willing  to  pay  $40  per  acre;  that  he  com- 
municated this  fact  to  defendant;  that  in 
reply  defendant  wrote  plaintiff  as  follows; 
"Your  son  Just  handed  me  your  letter — ^I 
had  Just  written  one  to  mail  you  which  I 
herewith  inclose — Will  be  glad  to  see  you  If 
over  this  way — Your  offer  of  40  00  is  cer- 
tainly very  tempting— I  am  almost  too  much 
surprised  at  such  an  offer  to  advise  you  on 
so  short  notice — ^Thls  is  certainly  a  fine  of- 
fer and  you  might  keep  many  years  before 
getting  a  better  offer."  Plaintiff  further  tes- 
tified that  within  a  week  after  the  date  of 
this  letter  he  saw  defendant,  and  urged  bim 
to  accept  the  offer  of  $40  per  acre;  that  he 
refused  to  accept  it,  and  replied  to  plaintiff 
"that  he  had  decided  to  keep  the  property." 
Counsel  for  plaintiff  In  error  Insist  that  this 
evidence,  If  true,  establishes  a  partnership 
in  the  lands  between  the  parties,  and  that, 
there  having  been  no  settlement  of  the  part- 
nership transaction,  a  suit  could  not  be 
maintained  by  one  partner  against  the  oth- 
er. But  we  are  clearly  of  the  opinion  that, 
whatever  may  be  the  true  relation  between 
the  parties,  growing  out  of  this  contract,  it 
is  certainly  not  one  of  partnership.  The  re- 
lation was  either  that  of  trustee  and  cestui 
que  trust,  or  of  principal  and  agent ;  and  in 
either  case  plaintiff  could  sue  In  as-sumpslt 
However,  we  are  of  the  opinion  that  the  re- 
lation of  trustee  and  cestui  que  trust  is  es- 
tablished, and  that  Jones  held  the  legal  title 
in  trust  for  himself  and  plaintiff,  for  the 
purpose  of  sale  for  the  mutual  benefit  of 
both,  whenever  the  price  of  $35  an  acre,  or 
more,  could  be  realized;    defendant's  inter- 
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«Bt  being  an  equal  share  in  the  profits  to  be 
derived.  We  have  recently  held.  In  Floyd  v. 
Duffy,  69  S.  E.  993,  that  an  agreement,  simi- 
lar In  nature  to  this  one,  established  a  trust 
relation,  and  that,  although  not  In  writing, 
it  does  not  fall  within  the  statute  of  frauds, 
If  altered  into  at  the  time  of,  or  prior  to, 
the  taking  of  title  to  one  of  the  parties. 
See,  also,  Currence  v.  Ward,  43  W.  Va.  367, 
27  S.  Kl  320,  and  Ludwlck  v.  Johnson,  68  S. 
E.  117.  Mankln'B  services  were  the  eauiva- 
lent  of  money. 

In  Seymour  v.  Freer,  8  Wall.  202,  19  L. 
Ed.  306,  a  contract,  very  like  the  one  we  are 
now  considering,  except  that  it  was  In  writ- 
ing while  this  one  is  not,  was  involved.  Sey- 
mour  and  one  Price  agreed  that  Seymour 
should  furnish  $5,000;  that  Price  should  in- 
vest It  in  western  lands  and  have  title  there- 
to conveyed  to  Seymour  for  the  purpose  of 
speculation.  Price  was  to  devote  his  time 
and  Judgment  to  making  selections  of  the 
lands,  but  was  to  be  at  no  other  ezpoise. 
The  land  was  to  be  sold  within  five  years 
thereafter;  and,  after  deducting  the  price 
paid  and  7  per  centum  interest  thereon,  to- 
gether with  taxes  and  other  expenses  which 
were  to  be  paid  by  Seymour,  the  net  profits 
were  to  be  equally  divided  between  them. 
Price  was  to  have  no  other  remuneration 
for  his  services.  The  lands  in  that  case  were 
held  by  Seymour  and  his  heirs  for  many 
years  before  any  sale  was  made.  In  the 
meantime  both  Seymour  and  Price  had  died. 
The  contract  was  made  In  1835,  and  In  1855- 
1856  one  High,  as  agent  for  Seymour's  heirs, 
sold  portions  of  the  land  at  $69,200,  thus 
realizing  an  enormous  profit  on  the  original 
investment  Freer,  as  administrator  of  Price, 
brought  a  suit  in  equity  against  Seymour's 
representatives  for  an  accounting,  and  for 
the  recovery  of  Price's  share  In  the  net  prof- 
its. The  Supreme  Court  of  the  United  States 
held,  by  a  divided  court,  that  the  agreement 
established  a  trust  relation.  Justice  Field 
and  two  other  Justices  dissented,  but  all  the 
Justices  concurred  In  the  opinion  that  there 
was  no  partnership  in  the  land,  or  its  pro- 
ceeds. Justice  Field,  who  wrote  the  dissent- 
ing opinion,  took  the  view  that  the  agree- 
ment established  the  relation  of  principal 
and  agent ;  that  the  measure  of  Price's  com- 
pensation for  his  services  was  one-half  of 
the  net  profits ;  and  that  it  was  a  mere  per- 
sonal contract  on  which  an  action  at  law 
might  have  been  maintained  for  its  breach, 
had  it  been  brought  within  time;  but  that. 
Inasmuch  as  the  contract  fixed  the  time  of 
five  years  within  which  the  lands  were  to  be 
sold,  and  not  having  been  sold  within  that 
time.  Price's  rights  were  at  an  end. 

The  Supreme  Court  of  Illinois,  in  the  case 
of  Barling  v.  Peters,  131  in.  78,  21  N.  E.  809, 
and  the  Supreme  Court  of  Indiana,  In  EHls- 
worth  V.  Mace,  33  Ind.  73,  followed  the  Sey- 
mour y.  Freer  Case  in  construing  similar  con- 
tracts, and  held  that  a  trust  relation  was 
thereby  created.    That  such  a  contract  does 


not  create  a  partnership  Is  further  borne  oui 
by  the  following  authorities:  Bowyer  v.  An- 
derson, 2  Leigh  (Va.)  550 ;  Sodlker  v.  Apple- 
gate,  24  W.  Va.  411,  49  Am.  Rep.  252 ;  Bruce 
V.  Hastings,  41  Vt.  380,  98  Am.  Dec.  592; 
Gottschalk  v.  Smith,  54  111.  App.  341,  affirmed 
in  156  III.  377,  40  N.  B.  937. 

Assuming,  then,  that  a  trust  relation  ex- 
isted, plaintiff  has  proved  that  he  tmd  per- 
formed fully  his  part  of  the  agreement.  But 
Jones  had  broken  it  and  has  repudiated  the 
trust  This  gives  Mankln  the  right  either  to 
compel  a  performance  of  the  contract  in 
equity,  or  to  sue  at  law  to  recover  damages 
for  its  breach.  The  fact  that  the  agreement 
gives  Mankin  an  equitable  interest  in  the 
profits  to  be  derived  from  a  sale  of  the  land 
does  not  preclude  him  from  suing  at  law  for 
its  breach.  It  is  a  lawful  contract  which  a 
court  of  law  recognizes  as  creating  substan- 
tial rights,  although  it  cannot  specifically  en- 
force it  It  was  the  opinion  of  all  the  Jus- 
tices, expressed  In  Seymour  v.  Freer,  supra, 
that  an  action  at  law  would  lie.  in  favor  of 
Price  against  Seymour  for  a  breach  of  the 
contract  between  them.  This  is  obiter.  It  is 
true,  but  it  comes  from  a  very  high  source, 
and  is  none  the  less  a  correct  statement  of 
the  law,  because  it  happens  not  to  be  a 
question  decided  in  that  case.  Mr.  Justice 
Field,  in  his  dissenting  opinion,  at  page  227 
of  8  Wall.  (19  L.  Ed.  306),  says:  "Undoubtedly 
Price  could  have  maintained  an  action  at  law 
against  the  representatives  of  Seymour  bad 
a  sale  of  the  property  been  refused  within 
the  five  years  specified  in  the  agreement,  and 
recovered,  as  damages,  a  sum  equal  to  one- 
half  the  difference  between  the  value  of  the 
property  and  the  amount  of  its  cost,  interest 
thereon,  and  expenses." 

In  the  present  case  it  does  not  appear  that 
Jones  accepted  the  trust  and  administered  it 
for  a  while,  and  then  refused  to  complete  it 
But  It  appears  from  Mankln's  evidence  that 
he  broke  the  agreement  soon  after  he  ac- 
quired title  to  the  trust  subject,  and  before 
he  had  performed  a  single  act  in  his  capacity 
as  trustee — in  fact,  that  he  denied  and  re- 
pudiated the  trust  No  accounting  was  there- 
fore necessary,  and  Mankln  had  the  right  to 
elect  which  remedy  he  would  pursue,  wheth- 
er a  suit  in  equity  to  compel  performance,  or 
an  action  at  law  for  the  breach.  The  rights, 
under  such  a  contract,  are  analogous  to  those 
growing  out  of  a  contract  for  the  sale  of  land 
which,  although  in  writing,  cannot  be  en- 
forced in  a  court  of  law,  still  it  is  recognized 
by  courts  of  law,  as  a  binding  obligation,  for 
the  purpose  of  glvitig  a  right  of  act^n  for  its 
breach.  Actions  at  law  for  the  breach  of  con- 
tracts for  sale  of  land  are  common.  3  Sedg. 
on  Dam.  {  1006,  and  cases  cited  in  note; 
Wilson  V.  Spencer,  11  Leigh  (Va.)  261; 
Thompson's  Ex'r  v.  Guthrie's  Adm'r,  9  Leigh 
(Va.)  101,  33  Am.  Dec.  225.  But  in  equity 
such  contracts  create  an  equitable  estate  in 
the  purchaser. 

The  parol  contract  between  Mankln  ana 
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Jones  Is  a  binding  contract,  not  being  a  con- 
tract for  tbe  sale  of  land,  and  therefore  not 
within  the  statute  of  frauds,  according  to  our 
recent  decisions  in  Floyd  v.  Duffy,  C9  S.  E. 
993;  Ludwick  v.  Johnson,  68  S.  B.  112; 
Johnson  v.  Ludwick,  58  W.  Va.  464,  52  S.  E. 
489;  C?urrence  v.  Ward,  43  W.  Va.  367,  27 
S.  E.  329.  Mankln's  evidence  proves  that  he 
had  done  all  that  he  was  required  to  do  un- 
der the  agreement;  and,  when  he  found  a 
purchaser  who  was  willing  to  buy  the  land 
at  $40  an  acre,  Jones  refused  to  sell,  and  re- 
plied to  Mankin  that  he  had  decided  to  keep 
the  land.  This  constituted  a  breach,  enti- 
tling Mankin  to  damages.  Judge  BRANNON 
and  I  are  of  opinion  that  Jones'  refusal  to 
sell  the  land  and  his  statement  tO  Mankin 
that  he  had  decided  to  keep  it  gave  Mankin 
tbe  right  to  elect  to  treat  him  as  the  purchas- 
er at  the  price  of  $40  an  acre,  and  a  right  to 
sue  for  bis  share  of  the  proceeds,  as  for  mon- 
ey bad  and  received  by  Jones  for  bis  use,  in 
which  case  Mankln's  share  of  tbe  profits 
would  be  recoverable  under  tbe  common 
count  in  the  declaration.  "An  action  for 
money  had  and  received  may  be  maintained 
for  a  share  of  the  profits  of  a  single  Joint  en- 
terprise, under  an  agreement  that  such  prof- 
its should  be  equally  divided,  where  tbe 
transaction  Is  completed  and  the  profits  re- 
ceived by  tbe  defendant."  Gottschalk  v. 
Smith,  156  111.  377,  40  N.  E.  937;  McKlnnon 
V.  Vollmar,  75  Wis.  82,  43  N.  W.  800,  6  L.  R. 
A.  121,  17  Am.  St  Rep.'l78;  Wright  v.  Dick- 
inson, 67  Mich.  590,  42  N.  W.  849;  Stow  v. 
Stevens,  7  Vt  27,  29  Am.  Dec.  139;  Smith  ▼. 
Lamb,  26  111.  397,  79  Am.  Dec.  381. 

Money  due  under  a  special  contract  may 
be  recovered  on  a  common  count  in  assumpsit 
whenever  It  appears  that  plaintiff  has  en- 
tirely performed  bis  part  of  tbe  agreement, 
and  nothing  remains  to  be  done  except  the 
payment  of  money.  1  Chitty  on  Pleadings 
(16th  Am.  Ed.)  359;  2  Tucker's  Com.  131; 
Bruce  v.  Hastings,  41  Vt  380,  98  Am.  Dec. 
592.  But  a  majority  of  the  court  do  not  ac- 
cept this  view.  I  am  also  of  tbe  opinion  that 
Mankin  can  elect  to  treat  the  contract  as 
broken  by  Jones,  and  sue  him  for  Its  breach ; 
and  this  Is  the  opinion  of  a  majority  of  the 
court  In  this  view  of  tbe  case,  tbe  action, 
so  far  as  It  relates  to  the  item  in  the  bill  of 
particulars  for  $7.50  an  acre  on  547  acres  of 
land,  appears  from  the  plaintiff's  evidence 
to  be  for  damages  for  tbe  breach  of  a  spe- 
cial contract  which  is  not  declared  on,  and 
not  provable  under  any  of  the  common 
counts.  There  is,  consequently,  a  variance 
between  tbe  pleading  and  tbe  proof  for 
which  tbe  court  should  have  sustained  de- 
fendant's motion  to  set  aside  the  verdict  and 
grant  him  a  new  trial.  Evidence,  without 
proper  pleading,  will  not  support  a  verdict; 
the  allegata  and  probata  must  correspond. 
Berkley  v.  Cook,  3  Call  (Va.)  378;  B.  &  O. 
R.  Co.  v.  Skeels,  3  W.  Va.  556;  Loomis  v. 
Jackson,  6  W.  Va.  613 ;  Hutchinson  v.  Park- 
ersburg,  25  W.  Va.  226.    But  plaintiff  is  en- 


titled to  amend  his  dedaration  to  make  it 
conform  to  his  proof  (Hutchinson  v.  Parkers- 
burg,  supra),  provided,  however,  there  Is  no 
objection  to  such  amendment  as  constituting 
a  departure  from  the  original  cause  of  ac- 
tion (Hanson  v.  Blake,  63  W.  Va.  560,  60  S. 
B.  589).  But  If  objection  should  be  made 
to  amending  the  declaration  in  order  to  in- 
clude the  item  now  under  consideration,  it 
cannot  be  so  amended,  because  it  would  be 
a  departure  from  the  original  canse  of  ac- 
tion. It  constitutes  an  additional  claim,  and 
would  Introduce  Into  the  case  a  new  substan- 
tive cause  of  action.  Snyder  v.  Harper,  24 
W.  Va.  206,  and  cases  cited  In  the  opinion 
by  Judge  Green,  pages  211-212. 

There  Is  error  in  plaintiff's  instruction 
No.  2,  which  calls  for  a  reversal  in  any  view 
of  the  case.  It  fails  to  submit  to  the  Jury 
the  question  of  fact  whether,  or  not  tbere 
was  an  agreement  between  Mankin  and  Jones 
whereby  they  were  to  divide  the  profits  of  the 
land  above  $25  an  acre,  whenever  it  could 
be  sold  for  $35,  or.  more,  per  acre.  It  as- 
sumes, as  matter  of  law,  that  if  the  Jury 
find  certain  other  facts  submitted  to  them  by 
tbe  Instruction  to  be  true,  they  should  find 
that  Jones  is  liable  to  Mankin  la  the  sum  of 
$7.50  an  acre.  Mankln's  compensation,  or 
share  in  the  profits,  was  a  controverted  fact, 
and  should  have  been  submitted  to  tbe  Jury. 
Jones  testified  that  Mankin  was  not  to  get 
any  part  of  the  proceeds  from  the  land. 

Defendant's  Instructions  Nos.  1  and  3  are 
bad,  and  were  properly  refused.  His  No.  4 
does  not  appear  in  tbe  record.  His  No.  2  is 
bad,  and  it  was  error  to  give  it  because  It 
states  tbe  law  to  be  that  Jones'  promise  to 
pay  Gibson's  debt  to  Mankin,  in  order  to  be 
binding,  must  be  in  writing  and  signed  by 
him  or  bis  agent.  This  is  not  tbe  law,  as 
we  have  before  said,  if  there  Is  a  new  con- 
sideration to  support  Jones'  promise.  His 
No.  5  Is  bad  for  the  same  reason,  and  for 
the  additional  reason  that  notwithstanding 
Jones'  promise  was  made  in  the  alternative, 
either  to  pay  Mankin  the  $4,223,  or  to  con- 
vey to  bim  tbe  Trump  land,  still  Mankin  bad 
paid  Jones'  debt  to  Gibson,  pro  tanto,  by 
turning  over  bis  deeds  to  Gibson,  and,  releas- 
ing bim  from  tbe  payment  of  the  purchase 
money,  he  bad  a  right  to  recover  against 
Jones,  on  his  refusal  to  convey  the  Trump 
land,  for  money  paid  for  tbe  use  of  Jones  at 
bis  request.  Tbe  instruction  tells  the  Jury  . 
that  such  an  oral  promise  is  void. 

We  see  no  error  In  defendant's  Instrnctlon 
No.  6. 

Because  of  the  errors  herein  pointed  ont 
tbe  Judgment  of  the  lower  court  will  be  re- 
versed, tbe  verdict  set  aside,  and  tbe  case  re- 
manded for  a  new  trial. 

BRANNON,  J.  I  suppose  the  Instruction 
must  reverse  the  case.  My  position  on  the 
question  whether  there  could  be  a  recovery 
by  Mankin  on  the  common  count  for  tbe  land 
purchased  has  been  and  Is  that  when  Jones' 
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refused  to  accept  tbe  offer  of  $40  per  acre  for 
the  laud  and  refused  to  conrey,  and  kept  tbe 
land  himself,  If  such  be  the  facts,  tbe  trust 
was  at  an  end  by  Jones'  election  to  so  treat 
It,  and,  when  he  elected  to  keep  the  land, 
Mankln  could  treat  him  as  a  purchaser,  and 
the  case  Is  Just  as  It  would  be  bad  Jones  ac- 
cepted tbe  offer  and  conveyed  to  a  stranger 
as  purchaser.  In  such  case  tbe  conveyance 
would  close  the  trust,  and  there  would  be  no 
longer  any  open  trust  cognizable  only  in  eq- 
uity, but  a  money  debt  due  from  Jones  to 
Mankln,  recoverable  as  money  bad  and  re- 
ceived under  tbe  common  count.  Jones  can- 
not say  that  there  is  any  trust  longer  open 
for  enforcement  In  equity.  He  has  made  him- 
self tbe  purchaser.  It  has  become  simply  a 
money  debt.  But  If  that  theory  is  not  sound, 
and  we  are  to  treat  the  trust  as  not  closed, 
and  cannot  treat  Jones  as  purchaser,  then, 
as  Judge  POFFENBABGER  and  I  think, 
there  cannot  be  recovery  on  a  special  count, 
because  tbe  trust  is  yet  open  and  unexecuted, 
It  yet  remains  executory,  and  upon  well-es- 
tablished principles  is  proper  for  a  court  of 
equity  only.  I  would  think  such  special 
count  a  departure  from  tbe  case  made  by  the 
original  declaration. 

■  POPFENBARGEJR,  J.  (concurring).  Hav- 
ing found  no  authority,  giving  an  action  at 
law  for  a  mere  breach  of  a  trust,  securing 
only  an  equitable  interest  in  land,  such  as  the 
evidence  here,  viewed  in  one  of  its  aspects, 
discloses ;  and  regarding  the  legal  remedy  as 
being  wholly  Inconsistent  with  the  rights  of 
the  parties,  considered  as  trustee  and  cestui 
que  trust — I  am  constrained  to  dissent  from 
80  much  of  tbe  opinion  and  decision  as  de- 
clares the  legal  remedy  appropriate  and  ap- 
plicable. In  my  opinion,  Seymour  v.  Freer, 
8  Wall.  202,  19  U  Ed.  306,  asserts  no  such 
doctrine.  As  the  land  in  that  case  bad  been 
converted  Into  money  by  tbe  execution  of  the 
trust  to  the  extent  of  sale,  so  that  the  legal 
and  equitable  titles  of  the  plaintiff  might  be 
regarded  as  having  reunited,  tbe  majority  of 
tbe  court  could  consistently  say  the  plain- 
tiff could  have  sued  at  law  for  the  money. 
As  Mr.  Justice  Field  denied  the  existence  of 
any  trust  relation  or  equitable  title,  regard- 
ing tbe  contract  as  one  for  services  only,  of 
course,  be  could  well  say  an  action  at  law 
was  appropriate.  In  that  view  of  the  case, 
it  was  the  only  remedy. 

If  there  is  an  equitable  title  in  tbe  plain- 
tiff and  nothing  more,  tbe  law  does  not  rec- 
ognize it  In  the  eye  of  the  common  law.  It 
is  nothing.  It  exists  only  in  the  contempla- 
tion of  a  court  of  equity.  Breach  of  the 
trust  therefore,  deprives  the  plaintiff  of  no 
right,  known  to  a  court  of  law  or  recognized 
by  It  Legally  no  Injury  or  wrong  has  been 
done. 

Allowance  of  tbe  legal  remedy  alters  tbe 
contract  the  parties  made.    Indeed,  It  vlrtu- 

•For  otb«r  cuei  see  same  topic  and  aecUon  NCMBBR  In  Dec.  Dig.  ft  Am.  DlS-  Key  No.  Serlea  ft  Rep'r  Indezes 


ally  makes  a  new  contract  for  tbe  parties. 
Jones  never  promised  to  pay  a  commission 
of  $7.50  per  acre,  under  any  circumstances, 
out  of  his  own  pocket  Mankln  was  to  re- 
ceive bis  money  out  of  the  proceeds  of  the 
land,  not  from  Jones  personally.  Limitation 
of  bis  redress  to  the  equity  court  preserves, 
continues,  and  executes  this  contract,  with- 
out extending  it — gives  him  exactly  what  he 
bargained  for  and  no  more.  Allowance  of 
the  legal  remedy  treats  tbe  obligation  as  a 
personal  one  in  all  respects.  It  enables  Man- 
kin  to  sue  Jones  precisely  as  If  he  had  prom- 
ised to  pay  the  money  tbe  former  seeks  out 
of  his  own  pocket  and  at  all  hazards.  Even 
courts  of  equity  deny  the  power  to  make  con- 
tracts for  parties  where  Justice  and  good  con- 
science seem  to  demand  it 

Nor  do  I  think  Jones  can  be  treated  in  a 
conrt  of  law  as  having  purchased  the  inter- 
est of  the  plaintiff  in  tbe  land.  Tbe  same 
general  principle  applies  here.  In  the  view 
of  a  conrt  of  law,  Jones  takes  nothing  from 
him  In  withholding  or  refusing  to  yield  that 
interest  It  is  a  thing  unknown  to  the  law. 
The  principles  applicable  to  waiver  of  a  tort 
have  no  application.  In  all  such  cases,  a  le^ 
gal  right,  not  a  mere  equitable  one,  is  Invad- 
ed, and  upon  it  the  law  founds  a  promise. 
Here  it  cannot  do  so  on  that  principle,  for 
there  was  no  legal  right  in  the  plaintiff. 

If  the  land  had  been  sold,  tbe  right  of  tbe 
plaintiff  to  sue  at  law  would  be  plain.  Then 
tbe  purpose  of  the  trust,  that  for  which  tbe 
legal  and  equitable  titles  were  separated, 
would  have  been  fully  accomplished,  the  trust 
ended,  and  tbe  legal  and  equitable  titles  re- 
united. The  defendant  would  then  have  bad 
money  in  bis  bands  belonging  to  the  plain- 
tiff. The  many  cases,  Ulustrating  this  prin- 
ciple, need  not  be  cited,  as  a  little  investiga- 
tion will  readily  disclose  them. 

Subject  to  tbe  exception  here  indicated,  I 
concur  in  the  decision. 

(68  W.  Va.  438) 

PARFITT  V.  STERLING  VENEER  & 

BASKET  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1910.) 

(Svllaliu  by  the  Court.} 

1.  Appearance  (|  24*)— Defkcts— Waiveb.- 

Defendant's  motion  to  quash  the  defective 
return  of  service  of  process,  after  appearance 
at  rules,  and  filing  a  plea  in  abatement,  was 
properly  overruled.  Such  appearance  consti- 
tuted waiver  of  all  defects  m  the  service  of 
process. 

fEd.  Note.— Per  other  cases,  see  Appearapce, 
Cent  Dig.  f§  118-143 :  Dec.  Dig.  {  24.»] 

2.  Masteb  and  Sekvant  (|  221*)— Injuries 
TO  Servant— Assumption  of  Risk  — Re- 
maining IN  Danoebous  Employment. 

The  demurrer  to  the  first  count  in  the  dec- 
laration in  this  case  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senant,  Cent  Wg.  ii  638-047;  Dec.  Dig.  i 
221.*] 
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3.  Plkadino  (S  173*)— Sufficierct  ot  Rkpu- 

CATION. 

Defendant  filed  two  special  pleas  in  writ- 
ing, of  accord  and  satisfaction.  Plaintiff  put 
in  a  eeneral  replication  thereto.  The  denial 
of  defendant's  motion  to  require  plaintiff  to 
plead  more  specifically  to  said  special  pleas 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  339,  340,  385 ;  Dec  Dig.  {  173.»] 

4.  Pleading  (S  173*)— Sufficienci  of  Rbpu- 

CATION. 

Section  40,  c.  125,  Code  1906,  providing 
that:  "Where  a  declaration  or  other  pleading 
alleges  that  any  person  made,  endorsed,  as- 
signed or  accepted  any  writing,  no  proof  of  the 
handwriting  of  such  person  shall  be  required, 
unless  the  fact  be  denied  by  an  affidavit  with 
the  plea  which  puts  it  in  issue,"  constitutes  a 
rule  of  evidence,  to  be  observed  on  the  trial, 
and  not  a  rule  oi  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  339,  340,  385 ;   Dec.  Dig.  {  173.*] 

6.  Pleading  CJ  173*)— Sufficienct  of  Repli- 
cation. 

Plaintiff's  general  replication  to  defend- 
ant's special  pleas  of  accord  and  satisfaction, 
filed,  notwithstanding  the  statute,  as  at  common 
law,  put  in  issue  the  handwriting  of  the  con- 
tract pleaded,  the  statute,  without  affidavit  deny- 
ing the  handwriting,  rendering  proof  thereof  un- 
necessary, and  cutting  off  evidence  by  plaintiff 
thereon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  339,  340,  385 ;    Dec.  IMg.  {  173.*] 

6.  Plaintiff's  Insteuctiqnb  Pbopeblt  Giv- 
en. 

Plaintiff's  instmctiona  to  the  jury  in  this 
case  were  pertinent  to  the  issues,  propounded 
correct  legal  propositions,  and  the  court  did  not 
err  in  giving  them,  or  either  of  them. 

7.  Master  and  Sebvant  (S  221*)- Injuries 
TO  Servant — Remaining  in  Dangerous 
Place  on  Master's  Promise  to  Repair. 

One  of  said  instructions,  covering  the  con- 
crete case,  properly  told  the  jury,  that  if  they 
found  from  the  evidence  that  plaintiff  "com- 
plained of  the  defective  and  dangerous  condition 
of  the  machinery  and  appliances  which  he  was 
operating,  and  that  the  defendant  •  »  • 
promised  to  have  the  defects  in  said  machinery 
remedied  and  the  danger  removed,  but  failed 
so  to  do  within  a  reasonable  time  and  in  conse- 
quence thereof  the  injuries  complained  of  were 
infiicted  upon  the  plaintiff,  then  the  defendant 
company  is  liable,  and  the  jury  should  find  for 
the  plaintiff,  unless  the  jury  believe  that  the 
plaintiff  failed  to  exercise  reasonable  care  and 
caution  in  doing  the  work  in  which  he  was  en- 
gaged, taking  into  consideration  the  plaintiff's 
experience,  or  unless  the  danger  was  so  palpa- 
ble, immediate  and  constant  that  no  one  but  a 
reckless  person  would  expose  himself  to  it,  even 
after  receiving  such  promise  or  assurance." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  638-«47;  Dec.  Dig.  i 
221.*] 

8.  Master  and  Sebivant  (S|  288,  265*)— In- 
juries TO  Sebvaniv-Contributort  Negli- 
gence. 

Another  of  said  instructions  properly  told 
the  'jury,  that  under  the  same  promises,  "plain- 
tiff's subsequent  use  of  such  machinery  and  ap- 
pliances in  the  well  grounded  belief  that  the 
same  would  be  put  in  proper  condition,  within 
a  reasonable  time,  »  *  •  does  not  necessari- 
ly, or  as  a  matter  of  law,  make  him  guilty  of 
contributory  negligence,  and  in  such  case  it  is  a 
question  for  •  •  •  the  jury  to  say  whether. 
in  relying  upon  such  promise,  and  using  said 
machinery,   after   plaintiff  knew   of   its  condi- 


tion, he  was  in  the  exercise  of  due  care  under 
the  drcnmstances,  and  the  jury  are  instructed 
that  in  such  case  the  burden  of  proof  is  upon 
the  company  to  show  contributory  negligence  on 
the  part  of  the  plaintiff." 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §i  1068-1088,  877-808; 
Dec.  Dig.  !|  288,  285.*] 

9.  Master  and  Servant  ({  286*)— Injttbies 
TO  Servant— Neougencb  of  MAsna— Vio- 
lation of  Statute. 

It  was  not  error  to  tell  the  jury  as  the 
court  below  did  in  plaintiff's  instruction  number 
three,  given,  that  if  they  found  that  defend- 
ant had  violated  section  442,  punishable  by  sec- 
tion 447,  in  failing  to  safely  and  securely  guard, 
or  give  notice  of,  its  dangerous  machinery,  as 
r^uired  by  said  section  442,  they  might  take 
this  fact  into  consideration  on  the  question 
whether  or  not  defendant  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  286.*] 

10.  Trial  (S|  244,  267*)— Instboctions— Mod- 
ifications. 

Defendant's  instructions,  given,  covered 
those  rejected,  and  though  containing,  as  pro- 
posed, correct  legal  propositions,  were  properly 
modified  by  the  court,  and  given  as  modified,  to 
cover  the  concrete  case  presented  by  the  evi- 
dence, by  adding  thereto:  "Unless  the  jury  be- 
lieve from  the  evidence  that  plaintiff  was  in- 
duced to  remain  in  the  employment  of  said 
company  by  the  promise  of  said  general  man- 
ager to  correct  such  unsafe  condition,  and  that 
the  failure  to  so  correct  such  condition  was 
the  proximate  cause  of  such  plaintiff's  injury." 
[E3d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  577-581,  668-672;    Dec.  Dig.  {§  244. 

11.  Trial  (|  105*)— Reception  of  Evidence- 
Waiver  OF  Right  to  Introduce  Wbitino 
in  Evidence. 

Defendant  by  offering  evidence  of  the  hand- 
writing of  the  contract,  pleaded  in  its  special 
pleas,  and  permitting  plaintiff,  without  objec- 
tion, and  without  affidavit  -filed  denying  the 
handwriting,  to  introduce  evidence  impeaching 
the  same,  and  trying  the  action,  and  submitting 
the  issues  to  the  jury,  as  if  such  affidavit  had 
been  filed,  thereby  waived  its  right,  under  said 
section  40,  c.  125,  Code,  to  introduce  said  writ- 
ing in  evidence,  without  such  proof,  and  to  cut 
off  evidence  by  plaintiff  thereon. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §$  200-266;    Dec.  Dig.  {  105.*] 

(Additional  Byllahu*  ty  Bditoridl  Staff.) 

12.  Trial  (S  417*)— Objections— Waives. 

Where  defendant,  after  the  adverse  action 
of  the  court  on  its  motion  to  exclude  plaintiff's 
evidence,  proceeds  to  introduce  its  own  evi- 
dence, it  waives  any  error  in  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  f  980;  Dec.  Dig.  |  417.*] 

Error  from  Circuit  Court,  Wood  County. 

Action  by  Samuel  H.  Parfltt  against  the 
Sterling  Veneer  &  Basket  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  EJ:  Bills  and  Dorr  Gasto,  for  plaintiff  In 
error.  Harold  W.  Houston  and  J.  Robert 
Anderson,  for  defendant  in  error. 


MILLER,  J.  Plaintiff  sued  for  personal 
injuries  sustained  while  employed  as  en- 
gineer, by  having  his  arm  caught  between 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Berlea  &  Rep'r  IndazM 
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the  belt  and  milley  or  shafting  on  the  en- 
gine In  defendant's  factory,  and  wUch  was 
thereby  greatly  lacerated,  brolcen  and  bruis- 
ed, resulting  In  permanent  injuries  and  con- 
sequential suffering,  pain,  etc. 

On  the  trial  plaintiff  obtained  a  verdict 
and  Judgment  for  $809.09,  and  to  reverse 
that  Judgment  defendant  has  brought  the 
case  here  on  a  writ  of  error. 

Among  the  many  points  of  error  assigned 
and  relied  on,  one  relates  to  the  service  of 
process  and  the  refusal  of  the  court  to 
quash  the  return  of  the  officer  thereon.;  three 
relate  to  alleged  errors  of  the  court  In  Its 
rulings  on  the  pleadings.  We  regard  all 
these  points  without  substantial  merit,  and 
will  dispose  of  them  briefly,  before  pro- 
ceeding to  consider  the  other  points,  though 
this,  is  the  reverse  order  in  which  they  have 
been  presented. 

The  objection  to  the  return  by  the  officer 
is,  that  it  was  not  signed  by  him;  tliat  it 
Imports  service  on  Eddy,  secretary  of  de- 
fendant company,  and  not  upon  the  corpo- 
ration itself,  by  delivering  a  copy  thereof 
to  some  officer  upon  whom  service  of  process 
might  lawfully  be  made.  Other  defects  in 
the  return  are  also  snggested.  This  motion 
was  not  made,  however,  until  after  the  de- 
fendant had  appeared  by  counsel,  at  rules, 
and  filed  its  plea  in  abatement,  for  an  al- 
leged variance  between  the  writ  and  decla- 
ration. Such  appearance,  as  has  many  times 
been  decided  by  this  and  other  courts,  con- 
stituted a  waiver  of  defects  In  the  service 
of  process.  Groves  v.  County  Court,  42 
W.  Va.  587,  26  S.  B.  460;  Fulton  v.  Ramsey, 
68  S.  E.  381.  No  error  was  committed  there- 
fore In  overruling  the  motion  to  quash. 

The  trial  court  sustained  defendant's  de- 
murrer to  the  second  count,  but  overruled 
it  as  to  the  first  count  of  the  declaration. 
The  first  point  of  error  relating  to  the  plead- 
ings is,  that  the  court  should  have  also  sus- 
tained the  demurrer  to  the  first  count.  We 
do  not  thtak  so.  We  have  examined  It,  and 
think  It  states  all  the  elements  necessary  to 
constitute  a  substantial  cause  of  action.  The 
particular  act  of  negligence  alleged  and  re- 
lied on,  and  to  which  the  evidence  mainly 
related,  is,  that  the  defendant  had  so  located 
its  engine  and  force  pump  in  the  engine  room 
and  on  opposite  sides  of  the  door  or  pas- 
sage way  leading  from  its  main  building  to 
the  engine  room  as  to  leave  but  a  very  nar- 
row passage  between  the  end  of  the  shaft 
on  the  engine  and  the  force  pump,  through 
which  plaintiff  was  obliged  to  pass  in  the 
discharge  of  his  duties,  and  had  negligently 
permitted  said  shaft  and  pump  to  remain 
in  such  dangerous,  exposed  and  unguarded 
position  in  said  room,  so  that  plaintiff  while 
in  the  discharge  of  his  duties,  and  while  in 
the  act  of  passing  said  dangerous,  exposed, 
unsafe  and  unguarded  machinery,  without 
fault  on  hi«  part  had  his  arm  caught  be- 
tween said  shaft  and  the  belt,  whereby  he 


sustained  the  injaries  complained  of.  The 
declaration  does  allege^  in  anticipation  no 
doubt  of  the  defense,  that  while  plaintiff 
Icnew  of,  or  had  ascertained  on  the  day  of 
his  Injuries,  the  dangerous  and  unguarded 
condition  of  this  machinery,  and  had  called 
the  attention  of  the  defendant  thereto,  never- 
theless he  was  induced  to  and  did  remain 
in  the  employment  of  the  defendant,  in  re 
llance  upon  and  belief  In  its  promises,  that 
said  machinery  would  be  provided  with  saffe 
and  secure  guards,  which  defendant  had  neg- 
lected to  do,  and  by  reason  whereof  and 
without  any  fanlt  on  his  part  plaintiff  had 
sustained  the  injuries  complained  of. 

If  we  understand  counsel  for  the  defend- 
ant their  suggestion  in  argument  is  that 
this  latter  allegation  discloses  knowledge  on 
the  part  of  the  plaintiff  of  the  dangerous 
and  unguarded  condition  of  the  machinery, 
and  that  having  thereafter  continued  in  the 
service  of  defendant,  as  alleged,  plaintiff 
assumed  the  risk  of  the  known  and  appar- 
ent dangers  and  thereby  absolved  defend- 
ant from  all  liability  resulting  therefrom. 

Many  authorities  cited  and  relied  upon  by 
counsel  do  support  the  general  proposition, 
that  where  an  employ^,  with  full  knowl- 
edge and  appreciation  ofl  the  dangers  and 
hazards  of  his  employment,  and  the  negli- 
gence of  his  employer  to  make  the  place  safe, 
continues  in  the  service  in  the  unsafe  place 
and  subject  to  the  dangers,  which  are  known 
and  fully  appreciated  by  him,  he  thereby 
waives  performance  by  the  master  of  the 
duty  ImiMsed  upon  him  by  law,  in  respect  to 
the  safety  of  the  place  where  the  service 
is  to  be  performed.  Laverty  v.  Hambrlck, 
61  W.  Va.  687,  57  S.  R  240.  This  Is  not 
the  rule^  however,  where,  as  the  plaintiff 
alleges  in  the  declaration  In  this  case,  after 
knowing  of  and  appreciating  the  dangers, 
he  has  been  induced  by  the  master  to  remain 
in  his  employment  by;  promises  to  remedy 
the  defects  and  remove  the  dangers  within 
a  reasonable  time.  We  think  the  declara- 
tion fairly  presents  such  a  case,  and  that  the 
demurrer  to  the  first  count  was  properly 
overruled. 

The  defendant  was  permitted  to  file  two 
special  pleas  in  writing.  In  form  and  effect 
they  are  pleas  of  accord  and  satisfaction. 
The  foundation  of  both  pleas  is  an  alleged 
agreement,  purporting  to  be  signed  by  the 
plaintiff  and  his  wif^  dated  Wllllamstown, 
W.  Va.  April  15,  1907,  as  follows:  "For  and 
in  consideration  of  the  settlement  of  hospital 
bill  and  bill  of  S.  A.  Cunningham  for  sur- 
gical services,  I  waive  all  right  for  myself 
and  family  to  farther  damages  of  injury  of 
Feb.  18th,  '07."  The  first  plea  pleads  this 
agreement  by  reference  to  its  date,  and  Its 
legal  effect,  and  alleges  the  making  and  de- 
livery thereof  by  plaintiff,  and  performance 
thereof  by  the  defendant;  the  second  pleads 
the  making  and  delivery  of  said  contract, 
setting  it  out  in  full,  and  alleges  that  it  oon- 
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stitutes  a  release  of  the  defendant,  and  an 
estoppel  on  the  part  of  tbe  plaintiff  to  main- 
tain this  action. 

Plaintiff  replied  generally  to  these  pleas, 
but  the  defendant  upon  a  subsequent  day 
moved  the  court  to  require  plaintiff  to  plead 
more  specifically,  but  the  court  overruled  the 
motion,  and  the  case  was  tried  on  these 
pleas,  with  general  replication  thereto.  The 
action  of  the  court  on  the  motion  is  the 
subject  of  the  second  point  of  error  relating 
to  the  pleading.    Did  the  court  err  therein? 

Defendant's  counsel  contend  that  if  the 
plaintiff  Intended  to  rely  upon  the  non-exe- 
cution of  the  contract  be  should  have  been 
required  to  plead  non  est  factum,  or  some 
other  special  matter  on  which  he  would  rely 
In  avoidance  of  the  contract  The  answer  of 
the  plalntitTs  counsel  is,  first,  that  non  est 
factum  Is  a  plea,  and  not  a  replication,  and 
that  such  a  plea  is  applicable  to  actions  ex 
contractu  only ;  second  that  both  pleas  should 
have  been  rejected,  because  the  matter  of 
them  was  admissible  under  the  general  Issue 
of  not  guilty,  and  that  they  were  wholly  im- 
proper In  an  action  ez  delicto. 

We  do  not  think  the  court  erred  In  over- 
ruling defendant's  motion.  The  effect  of  a 
general  replication  generally  is  to  put  the 
plaintiff  upon  proof  of  all  tl^  matters  of  de- 
fense pleaded.  Hogg's  Fl.  &  Forms,  §  282, 
citing  1  Chltty,  PI.  (11th  Am.  Ed.)  579.  Mr. 
Hogg  says:  "Under  our  practice  it  is  usual 
to  rely  on  this  general  replication,  and  thus 
put  the  defendant  upon  proof  of  bis  plea, 
even  though  the  plaintiff  rests  his  case  on 
a  special  replication,  and,  without  which, 
could  not  reasonably  expect  to  succeed  In 
his  case."  In  section  284,  the  same  writer 
says,  concerning  the  use  of  a  special  repli- 
cation: "If  the  plaintiff  would  reply  other- 
wise than  generally,  he  must  do  so  specially 
by  way  of  confessing  and  avoiding  the  plea, 
wherein  he  must  admit  the  truth  of  the  mat- 
ter alleged  in  the  plea."  Citing  1  Chitty  on 
PI.,  same  edition,  same  page.  In  Norvell  v. 
K.  &  M.  Ry.  Co.,  68  S.  E.  288,  a  case  recently 
decided,  a  special  replication  was  filed  to  a 
plea  of  accord  and  satisfaction;  but  the 
plaintiff  in  that  case  substantially  confessed 
the  making  of  the  contract,  and  set  up  there- 
in special  matter  in  avoidance  of  the  con- 
tract. The  authorities  Just  cited  would  seem 
to  require  in  such  case  a  special  replication. 

But  we  have  section  40,  c.  125,  Code  1906, 
which  counsel  on  both  sides  seem  to  have 
overlooked,  providing  that:  "Where  a  decla- 
ration or  other  pleading  alleges  that  any 
person  made,  endorsed,  assigned  or  accepted 
any  writing,  no  proof  of  the  handwriting  of 
such  person  shall  be  required,  unless  the 
fact  be  denied  by  an  affidavit  with  the  plea 
which  puts  it  In  Issue."  Does  this  statute 
change  the  common  law  rule  of  pleading,  or 
does  it  furnish  simply  a  rule  of  evidence, 
to  be  observed  on  the  trial?  The  decisions 
giving  interpretation  to  the  statute  are  not 


we  think,  as  clear  on  this  question,  as  could 
be  desired,  though  we  can  not  say  they  are 
actually  in  conflict  and  incapable  of  recon- 
ciliation. The  statute  itself  read  In  its  own 
light,  and  by  reference  to  its  plain  terms, 
seems  to  provide  a  rule  of  evidence  only,  for 
it  says,  that  If  the  pleader  has  not  compiled 
with  the  requirements  of  the  statute  no  proof 
of  the  handwriting  shall  be  required,  unless 
the  fact  be  denied  by  an  affidavit  with  the 
plea  which  puts  it  In  issue.  What  In  issue? 
Why,  clearly  the  handwriting.  It  is  said  by 
this  court  in  Tower  v.  Whip,  53  W.  Va.  160, 
44  S.  El  180  (63  L.  R.  A.  937),  referring  to 
special  plea  number  three.  Involved  in  that 
case:  "Section  40,  c.  125,  Code,  only  requires 
that  where  a  pleading  alleges  that  a  person 
'made'  a  writing,  the  affidavit  shall  deny  the 
making.  The  affidavit  is  as  broad  and  defi- 
nite as  the  statute  demands.  This  plea  was 
not  necessary,  but  is  good  In  Itself  and  op- 
erates also  as  an  affidavit  to  accompany  the 
plea  of  nil  debet,  which,  at  common  law. 
puts  the  execution  of  the  note  in  issue,  and 
the  effect  of  that  plea  remains  such  yet  with 
the  qualification  that  said  affidavit  must  be 
filed  with  plea."  In  an  action  at  law,  where 
the  issue  is  to  he  tried' by  a  Jury,  the  statute 
certainly  does  not  dispense  with  the  Intro- 
duction In  evidence  of  the  writing  pleaded, 
entitling  the  pleader  to  Judgment  if  the  hand- 
writing be  not  denied  by  affidavit.  The  writ- 
ing described  In  the  plea  must  be  offered  in 
evidence,  but  if  the  affidavit  called  for,  deny- 
ing the  handwriting,  has  not  been  filed  the 
statute  dispenses  with  proof  of  the  hand- 
writing and  no  proof  thereof  need  foe  intro- 
duced. Some  of  the  authorities,  however, 
which  win  be  referred  to,  in  Interpreting 
this  statute  have  gone  farther  and  said  that 
no  proof  need  be  furnished  of  the  genuine- 
ness of  the  writing,  and  that  it  goes  in  evi- 
dence, to  be  given  effect  according  to  its 
terms,  and  that  its  genuineness  cannot  be 
questioned.  We  do  not  decide  this  question. 
Going  back  to  the  decisions  in  Virginia  we 
find  Kelly  v.  Paul,  3  Grat  191,  and  Shepherd 
V.  Fry,  3  Grat  442,  holding  that  the  statute 
dispenses  simply  with  the  proof  of  the  hand- 
writing. Later  we  find  Archer  v.  Ward,  9 
Grat  622,  purporting  to  qualify  Shepherd  v. 
Fry,  supra,  to  some  extent  at  least  holding 
that  without  affidavit  with  the  plea,  accord- 
ing to  the  statute,  a  party  will  not  be  per- 
mitted to  question  the  genuineness  of  the 
writing,  or  show  that  It  was  altered  after 
being  made  by  him.  Judge  Lee  In  this  case, 
referring  to  Shepherd  v.  Fry,  and  to  the 
judge  who  wrote  the  opinion  In  that  case, 
says:  "This  (pinion  may  possibly  seem  op- 
posed to  the  views  of  the  Judge  whose  opin- 
ion is  given  In  the  case  of  Shepherd,  etc.,  v. 
Fry,  3  Grat  442;  and  certainly  whenever  I 
might  find  myself  differing  from  that  learned 
and  able  Jurist,  I  dtoold  be  disposed  to 
think  I  must  be  In  error,  and  to  review  my 
opinion  with  the  utmost  care  and  dellbera- 
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tlon.  After  all  the  consideration,  however,  I 
have  been  enabled  to  bestow  upon  the  sub- 
ject, I  have  not  been  able  to  bring  my  mind 
to  a  different  conclusion.  And  It  is  to  be  ob- 
seired  that  In  the  case  of  Shepherd,  etc.,  v. 
BVy,  the  question  did  not  arise,  because  the 
declaration  did  not  aver  that  the  note  In 
question  was  made  or  subscribed  by  the  de- 
fendants. And  the  judge.  In  his  opinion,  says 
expressly,  that  the  object  of  the  act  was  to 
relieve  the  plaintiff  from  the  necessity  of 
proving  at  the  trial  the  genuineness  of  the 
iDStrument  on  which  the  action  Is  founded; 
and  that  It  therefore  precludes  the  defendant 
from  controverting  Its  genuineness  unless  de- 
nied by  affidavit  filed  with  the  plea.  And  he 
also  says  that  the  defendant  Is  called  on  to 
deny  by  affidavit  or  waive  the  denial  of  the 
genuineness  of  the  Instrument.  And  in  the 
latter  case  the  effect  of  the  act  Is  to  put  the 
paper  In  proof  before  the  jury  for  as  much 
as  It  Is  worth  upon  Its  face.  Now  If  the 
genuineness  of  an  Instrument  depends,  as  It 
seems  to  me  It  must,  not  only  upon  Its  due 
execution  by  the  party  charged,  but  also 
upon  its  having  remained  unaltered  (in  any 
material  particular  at  least),  after  its  execu- 
tion, the  language  of  the  judge  would  seem 
to  be  broad  enough  to  require  an  affidavit 
for  the  purpose  of  raising  an  Issue  upon  the 
latter  point  as  weU  as  upon  the  question 
of  due  execution."  Still  later,  we  find  the 
Virginia  court,  in  James  River  Co.  v.  Little- 
]ohn,  18  Grat  53,  76,  holding  that  the  stat- 
ute furnishes  a  rule  of  evidence.  Still  later, 
in  Coles  V.  Hurt,  75  Va.  380,  384,  foUowlng 
Simmons  v.  Simmons,  33  Grat  451,  458,  hold- 
ing that  the  effect  of  the  statute  simply  re- 
lieved the  pleader  from  proof  of  the  hand- 
writing. Later  still  In  Clason  v.  Parrlsh,  93 
Va.  24,  24  S.  R  471,  the  same  court  held, 
that  the  general  issue  nil  debet,  at  common 
law,  put  in  Issue  the  execution  of  the  note, 
and  all  transfers  thereof,  and  that  this  rule 
would  still  prevail  but  for  the  statute;  that 
the  object  of  the  statute  was  to  dispense 
with  the  proof  of  handwriting.  In  the  opin- 
ion in  this  case,  referring  to  the  statute,  the 
court  says:  "The  title  of  this  section  Is: 
'When  proof  of  writing  not  required,  unless 
denied  by  affidavit  filed  with  plea.'  The 
effect  of  the  statute  is  to  dispense  with  the 
proof  of  handwriting  in  actions  on  writings 
not  under  seal — ^nothing  more."  Citing  Phaup 
V.  Stratton,  9  Grat  615,  619.  In  Piedmont 
Bank  V.  Hatcher,  94  Va.  229,  26  8.  E.  505, 
a  chancery  suit  an  affidavit  denied  the  en- 
dorsement of  a  note,  and  the  court  said,  the 
burden  of  proof  was  thereby  thrown  upon 
complainant  Thus  treating  the  rule  of  the 
statute  as  one  of  evidence.  Our  own  case  of 
Robinson  v.  Dlx,  18  W.  Va.  528,  In  effect 
holds  the  statute  to  constitute  a  rule  of  evi- 
dence ;  and  Maxwell  v.  Burbridge,  44  W.  Va. 
248,  28  S.  Bi  702,  referring  to  this  case,  that 
the  act  should  be  so  interpreted,  although 
point  two  in  the  syllabus  in  that  case,  with 


its  heading,  might  be  susceptible  of  a  differ- 
ent Interpretation. 

Oar  conclusion  from  all  these  decisions  is 
that  the  statute  does  not  technically  speak- 
ing, constitute  a  rule  of  pleading,  but  one 
of  evidence;  and  that  the  general  replica- 
tion to  the  pleas  In  this  case,  notwithstand- 
ing the  statute,  must  be  treated  as  the  plea 
putting  the  fact  of  the  handwriting  in  Issue, 
but  that  when  the  writing  is  offered  In  evi- 
dence, if  the  affidavit  denying  it  has  not 
accompanied  the  plea,  the  statute  dispenses 
with  proof  of  the  handwriting,  and  precludes 
any  inroof  impugning  the  same.  Although 
some  of  the  authorities  seem  to  Imply  that 
if  the  affidavit  be  not  filed,  a  party  will  be 
precluded  from  having  the  full  benefit  of  a 
general  replication,  as  at  common  law,  the 
affidavit  Is  not  in  a  technical  sense  the  plea 
which  puts  the  fact  of  the  handwriting  in 
issue.  It  is  the  general  issue  which  does 
that  We  think  the  authorities  as  a  whole 
sustain  this  view,  and  that  the  statute  Itself 
implies  this,  for  it  clearly  implies,  that  the 
affidavit  is  to  be  filed  with  the  plea  which 
puts  the  handwriting  In  issue,  the  statute, 
without  the  affidavit  filed,  simply  cutting  off 
contest  on  the  question  of  handwriting. 

But  counsel  for  defendant  on  the  author- 
ity of  RIdgeley  v.  West  Fairmont  46  W. 
Va.  443,  33  S.  B.  235,  rely  on  the  proposition 
that  In  an  action  ex  delicto,  accord  and  sat- 
isfaction is  provable  under  the  general  la- 
sue,  and  that  the  special  pleas  were  unneces- 
sary. If  this  be  a  correct  proposition,  and 
it  seems  well  established  by  authority,  yet 
it  does  not  follow  that  defendant  was  pre- 
cluded from  filing  the  special  pleas,  if  it 
wished  to  do  so,  to  get  advantage  on  the 
trial  of  the  possible  omission  of  plaintiff  to 
deny  the  handwriting  by  affidavit  In  this 
case  plaintiff  did  fall  to  file  such  affidavit 
and  the  parties  went  to  trial  upon  the  issues 
Joined  on  general  replication  to  the  pleas, 
without  affidavit  <iiid  tried  the  case.  The 
effect  of  this  omission  on  the  result  of  the 
trial,  will  be  considered  and  disposed  of  la- 
ter on. 

A  third  point  of  error  relating  to  the 
pleadings,  assigned  In  the  petition,  is  the  re- 
jection of  the  defendant's  special  plea  num- 
ber three.  But  this  point  is  apparently  aban- 
doned, as  it  has  not  been  argued  or  present- 
ed In  the  briefs  of  counsel.  So  we  will  treat 
It  as  abandoned,  and  give  it  no  further  con- 
sideration. 

The  other  points  of  error  relate  to  the  giv- 
ing and  refusing  of  instructions  to  the  jury; 
the  action  of  the  court  in  overruling  defend- 
ant's motion  to  exclude  plaintiff's  evidence, 
and  the  overruling  of  Its  motion  to  set  aside 
the  verdict  of  the  Jury  and  grant  defendant 
a  new  trial. 

We  will  first  consider  plaintiff's  instruc- 
tions. Plaintiff  proposed  eleven  Instructions, 
the  defendant  seventeen.  The  court  gave 
as  proposed  plaintifTs  instructions  numbers 


Digitized  by 


Google 


990 


69  SOUTHEASTERN  EBPOHTER. 


(W.Va. 


one,  two,  ttiree,  four  a,  five,  six,  seven,  and 
A,  but  rejected  numbers  four,  eight  and 
nine.  Of  those  propounded  by  the  defendant, 
the  court  gave  as  requested,  numbers  one, 
two,  seven,  ten  and  eleven,  refused  numbers 
four,  six,  eight,  twelve,  and  fifteen,  but  modi- 
fied and  gave  as  modified,  numbers  three, 
five,  nine,  thirteen,  fourteen,  sixteen  and  sev- 
enteen. We  have  carefully  considered  plain- 
tiff's Instructions,  with  reference  to  the  ob- 
jections of  counsel  thereto,  which  are  not 
very  clear  or  specific.  While  some  of  them 
are  somewhat  abstract,  and  not  as  well 
adapted  to  the  concrete  case  presented  by  the 
evidence  as  they  might  be,  yet  we  think  they 
embody  correct  legal  propositions,  more  or 
less  pertinent  to  the  evidence,  and  we  can- 
not say  that  they  are  so  wholly  irrelevant  as 
to  have  prejudiced  the  defendant  All  of 
them  appear  to  have  been  actually  or  tacitly 
approved  In  prior  decisions  of  this  and  oth- 
er courts,  or  to  be  well  fortified  by  legal 
authority,  and  It  would  be  unprofitable  to  re- 
peat here  those  which  have  been  heretofore 
approved.  Number  one  Is  substantially  plalu- 
tlfTs  instruction  number  one  In  Slcidmbre  v. 
Railroad  Co.,  41  W.  Va.  296,  23  S.  B.  713, 
which  was  not  In  that  case  questioned,  and 
does  not  appear  to  have  been  specifically 
passed  upon,  but  we  think  it  embodies  a  cor- 
rect legal  proposition.  Number  two  Is  In 
substance  plaintiff's  Instruction  number  six, 
approved  in  Giebell  v.  Collins  Co.,  54  W.  Va. 
518,  528,  46  S.  E.  5C9.  Number  four  a  Is  in 
substance  plaintiff's  number  six,  approved  in 
Virginia  &  N.  O.  Wheel  Co.  v.  Harris,  103 
Va.  708,  49  S.  B.  991,  994.  Number  five  Is  in 
substance  court's  instruction  number  three, 
approved  In  Richland's  Iron  Co.  v.  ESkins,  90 
Va.  249,  2b8,  17  S.  B.  893.  Number  six  Is 
In  substance  court's  instruction  number  one, 
approved  In  the  case  last  dted,  at  page  258. 
Number  seven,  which  told  the  Jury,  If  they 
found  for  the  plaintiff,  what  elements  they 
might  consider  In  estimating  the  damages,  is 
substantially  the  same  Instruction  passed  up- 
on and  approved  as  plaintiff's  instruction 
number  two  In  Phillips  v.  Huntington,  35 
W.  Va.  408,  14  S.  B.  17;  plaintiff's  number 
five,  in  Bowen  v.  Huntington,  35  W.  Va.  698, 
14  S.  B.  217;  plaintiff's  number  three,  in 
Snoddy  v.  Huntington,  37  W.  Va.  114,  16  S. 
E.  442;  and  plaintiff's  number  four,  in  Gie- 
bell V.  Collins  Co.,  supra,  54  W.  Va.  525,  46 
S.  E.  569.  Instruction  number  A,  and  num- 
ber four  a  are  particularly  adapted  to  the 
concrete  case  presented  by  the  evidence,  and 
are  fully  supported  by  our  case  of  McKelvey 
V.  C.  &  O.  Ry.  Co.,  85  W.  Va.  500,  14  S.  B. 
261,  and  the  federal  Supreme  Court  decision 
of  Hough  V.  Railway  Co.,  100  U.  S.  213,  225, 
25  L.  Ed.  612,  cited  therein.  Both  of  these 
Instructions  assume  what  the  evidence  abun- 
dantly proves,  that  the  plaintiff  knew  before 
he  sustained  his  injuries  of  the  dangerous 
and  defective  condition  of  the  defendant's 


plant,  complained  of,  and  which  he  alleges 
was  the  cause  of  his  injury;  but  number 
four  a  tells  the  Jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  "complained 
of  the  defective  and  dangerous  condition  of 
the  machinery  and  appliances  which  be  was 
operating,  and  that  the  defendant  •  •  • 
promised  to  have  the  defects  in  said  macbln- 
ery  remedied  and  the  danger  removed,  but 
failed  so  to  do  within  a  reasonable  time  and 
In  consequence  thereof  the  injuries  com- 
plained of  were  Inflicted  upon  the  plaintiff, 
then  the  defendant  company  is  liable,  and 
the  Jury  should  find  for  the  plaintiff,  unless 
the  Jury  believe  that  the  plaintiff  failed  to 
exercise  reasonable  care  end  caution  In  do- 
ing the  work  In  which  he  was  engaged,  tak- 
ing into  consideration  the  plaintiff's  exper- 
ience, or  unless  the  danger  was  so  palpable, 
immediate  and  constant  that  no  one  but  a 
reckless  person  would  expose  himself  to  it, 
even  after  receiving  such  promise  or  assur- 
ance." Number  A  tells  the  Jury  that  if  the 
plaintiff  gave  notice  to  the  defendant  of  the 
defects  in  said  machinery  and  appliances, 
and  the  defendant  promised  to  remedy  and 
correct  the  same,  that  "in  that  event  plaln- 
tllTs  subsequent  use  of  such  machinery  and 
appliances  in  the  well  grounded  belief  that 
the  same  would  be  put  In  proper  condition 
within  a  reasonable  time  «  *  •  does  not 
necessarily  or  as  a  matter  of  law  make,  him 
guilty  of  contributory  negligence,  and  In  such 
case  it  is  a  question  for  •  *  «  the  Jury 
to  say  whether,  in  relying  upon  such  promise 
and  using  said  machinery,  after  plaintiff 
knew  of  its  condition,  be  was  in  the  ererdse 
of  due  care  under  the  circumstances,  and  the 
Jury  are  instructed  that  in  such  case  the 
burden  of  proof  is  upon  the  company  to  show 
contributory  negligence  on  the  part  of  the 
plalnUff."  In  Virginia  &  N.  C.  Wheel  Co.  v. 
Harris,  supra,  the  point  was  made,  with  re- 
spect to  plaintiff's  Instrnctlon  number  6, 
that  It  did  not,  as  does  plalntlETs  Instruction 
number  A  in  this  case^  state  that  the  serv- 
ant relied  upon  the  master's  promise  to  re- 
pair; but  the  court  replied  In  that  case, 
that  the  fact  that  the  plaintiff  relied  upon 
the  master's  promise  to  repair  Is  plainly 
to  be  implied  from  a  fair  and  reasonable  in- 
terpretation of  the  Instruction.  "But,"  says 
that  court,  "If  it  were  otherwise,  the  de- 
fendant could  not  have  been  prejudiced 
by  the  omission,  since  the  allegation  of  the 
declaration  and  the  uncontradicted  testi- 
mony of  the  plaintiff  is  that  he  did  rely 
upon  the  master's  promise  to  repair."  Cit- 
ing for  the  proposition,  Richmond  Railway 
Co.  V.  Garthright,  92  Va.  627,  24  S.  E.  267, 
32  U  R.  A.  220,  53  Am.  St  Rep.  839.  The 
declaration  In  this  case  alleges  reliance  up- 
on the  promise  of  the  defendant;  and  the 
plaintiff  In  hlr  evidence  proves  that  he  relied 
upon  said  promise;  and  although  it  is  de- 
nied by  the  president  of  the  defendant  corn- 
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pany  that  any  such  promise  was  made,  there 
Is  no  evidence  that  plaintiff  did  not  rely  on 
the  promise  which  he  swears  was  made  to 
him  by  the  defendant  company. 

We  have  yet  to  dispose  of  the  objection  to 
plaintiff's  instruction  number  three,  given. 
This  instruction  told  the  Jury  that  it  was  the 
legal  duty  of  the  defendant,  under  the  laws 
of  this  state,  to  place  safe  and  secure  guards 
over  and  around  its  dangerous  machinery,  if 
possible  to  do  so,  and  if  not,  to  place  and 
post  conspicuously  in  its  establishment  no- 
tices of  such  danger,  and  that  if  the  jury 
should  "find  from  the  evidence  that  the 
defendant  company  knowingly  violated  its 
duty  in  this  behalf,  cmd  that  the  said  plain- 
tiff, being  in  the  exercise  of  reasonable  care 
and  without  fault  on  his  part,  was  injured 
by  reason  of  the  said  violation  of  duty  on 
the  part  of  the  defendant  company,"  that 
they  might  take  this  fact  into  consideration 
upon  the  question  whether  or  not  the  defend- 
ant was  negligent  The  objection  of  counsel 
to  this  instruction  is  that  the  statute  refer- 
red to,  section  442,  c.  15h,  Code  1906,  ls< 
criminal  in  nature,  and  has  no  application  to 
civil  actions.  We  held  in  Norman  v.  Virglnla- 
Pocahontas  Coal  Co.  (decided  at  the  present 
term)  69  S.  E.  867,  construing  sections  412 
and  416  ol!  the  same  chapter,  respecting 
the  employment  in  coal  mines  of  boys  under 
the  age  of  fourteen  years,  and  making  the  of- 
fender liable  criminally,  that  the  violation  of 
such  sections  constitutes  actionable  negli- 
gence whenever  that  violation  is  the  natural 
and  approximate  cause  of  the  injury.  It  will 
be  observed  that  this  instruction  did  not 
tell  the  jury  that  the  violation  of  the  statute 
gave  the  plaintiff  right  of  action,  or  that  its 
violation  was  per  se  negligence,  and  conclu- 
sive of  plalntlfTs  right  of  recovery,  but  that 
the  violation  of  the  statute  might  be  con- 
sidered by  them  on  the  question  whether 
the  defendant  was  negligent,  in  effect  that  it 
was  some  evidence  of  negligence  which  they 
might  consider.  We  think  the  case  of  Nor- 
man V.  Coal  Co.,  supra,  and  the  principles  it 
enunciates  justifies  such  an  Instruction.  We 
see  no  error  in  these  instructions,  justifying 
reversal  of  the  judgment. 

We  will  next  consider  the  points  of  error 
presented  on  defendant's  Instructions.  In- 
structions number  four,  eight,  twelve  and  fif- 
teen are  substantially  covered  by  the  other 
instructions  proposed  by  the  defendant,  and 
if  otherwise  proper  they  would  not  have  been 
erroneously  rejected.  But  they  are  peremp- 
tory instructions,  and  wholly  Ignore  a  con- 
trolling element  in  the  case,  covered  by  plain- 
tiff's evidence  and  his  instructions  number 
four  a,  end  number  A,  which  have  been  con- 
sidered, and  these  instructions  were  proper- 
ly rejected  on  this  account 

The  point  respecting  the  rejection  of  in- 
struction niunber  six  seems  to  be  abandoned, 
for  it  is  not  argued  or  considered  in  the 
brief  of  cotmsel.     We  think  it  sufficient  to 


say  In  disposing  of  the  points  presented  re- 
specting defendant's  modified  instructions, 
that  as  proposed,  they  In  the  main  embodied 
correct  legal  propositions  in  the  abstract. 
Bfost  of  them  appear  to  have  been  approved 
in  prior  decisions  of  this  court  in  cases  to 
which  they  were  applicable,  and  the  sound- 
ness of  these  propositions  does  not  seem  to 
have  been  questioned  by  the  court  below. 
But  being  peremptory  in  their  nature,  they 
were  inapplicable  to  the  case  at  bar,  with- 
out the  addition  thereto  by  the  court.  This 
addition  was  that  the  jury  should  find  for 
defendant  as  the  Instruction  directed,  "un- 
less the  jury  helieve  from  the  evidence  that 
plaintiff  was  induced  to  remain  in  the  em- 
ployment of  said  company  by  the  promise  of 
said  General  Manager  to  correct  such  unsafe 
condition  and  that  the  failure  to  so  correct 
such  condition  was  the  proximate  cause  of 
such  plalntitTs  Injury."  To  have  ignored, 
as  these  Instructions  proposed  to  do,  the 
main  facts  on  which  the  plaintiff  relied,  and 
covered  by  his  instructions  and  by  defend- 
ant's instructions  as  modified  by  the  court, 
would  have  been  reversible  error,  for,  as 
this  court  has  said  in  several  cases,  "an  In- 
struction cannot  take  only  a  po):tion  of  the 
facts  involved  in  a  case  under  the  evidence, 
and  erect  a  hypothesis  ui)on  them  only,  dis- 
regarding others,  and  tiell  the  jury,  if  that 
hypothesis  be  true,  to  find  accordingly,  be- 
cause that  hypothesis  is  not  as  broad  as  the 
scope  of  the  evidence  and  the  contention  be- 
fore the  Jury."  Cohb  v.  Dunlevle,  63  W.  Va. 
398,  407,  60  S.  E.  384,  citing  Thompson  v. 
Douglass,  35  W.  Va.  344, 13  S.  E.  1015;  Wood- 
ell  v.  Improvement  Co.,  38  W.  Va.  23,  17  S. 
E.  386;  McCrecry  v.  Railroad  Co.,  43  W.  Va. 
110,  27  S.  B.  327.  We  think,  therefore,  the 
court  properly  modified  the  defendant's  in- 
structions, and  committed  no  error  therein. 

On  another  point  of  error,  It  is  sufficient 
to  say  that  defendant,  after  the  adverse  ac- 
tion of  the  court  on  Its  motion  to  exclude  the 
plaintifTs  evidence,  proceeded  to  introduce 
its  own  evidence,  and  as  many  times  decid- 
ed by  this  court  it  thereby  waived  any  er- 
ror in  the  action  of  the  court  on  said  mo- 
tion. 

We  have  carefully  considered  the  action 
of  the  court  below  on  defendant's  motion  to 
set  aside  the  verdict  and  award  It  a  new 
trial.  The  evidence  was  conflicting,  very 
conflicting,  on  the  pivotal  facts  in  the  case, 
covered  by  plaintiff's  instructions  number  four 
a,  and  number  A,  and  the  several  modifica- 
tions of  the  defendant's  instructions  just 
referred  to.  This  evidence  was  entirely  oral 
testimony  of  witnesses,  and  it  is  not  with- 
in the  province  of  this  court  upon  such  con- 
flicting evidence  to  disturb  the  verdict  of 
the  jury,  and  the  judgment  of  the  court 
thereon. 

We  have  yet  to  consider  the  effect  in  this 
court  of  plaintiff's  omission  to  file  with  his 
general  replication,  bis  affidavit  denying  the 
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handwriting.  As  we  have  already  said  the 
parties  went  to  trial,  ignoring  the  require- 
ments of  the  statute,  and  tried  the  case  as 
If  this  affidavit  had  been  filed.  After  plain- 
tiff had  Introduced  all  his  evidence  and  rest- 
ed, defendant  did  move  the  court  to  exclude 
the  evidence,  but  solely  "on  the  ground  that 
there  Is  no  proof  of  any  damages,"  and  "on 
the  ground  that  the  witness  knew  of  the  dan- 
ger"; which  motion  the  court  overruled. 
This  motion  In  no  way  reached  the  question 
of  evidence  on  the  pleas  and  the  handwrit- 
ing. After  this  action  of  the  court  on  these 
motions  defendant  went  on  and  introduced 
its  evidence,  and  in  connection  with  the  tes- 
timony of  its  witness  Dr.  I.  P.  Eddy,  secre- 
tary, proved  that  he  procured  the  contract 
from  plaintiff  and  his  vrlfe.  But  objection 
being  made  by  counsel  for  plaintiff  to  the 
introduction  of  the  writing  In  evidence,  in 
connection  with  the  evidence  of  this  wit- 
ness, and  to  the  reading  thereof  to  the  Jury, 
without  proof  of  the  handwriting  and  the 
signature  thereto,  and  without  asserting  and 
Insisting  on  Its  right  to  Introduce  the  same 
without  such  proof,  It  acquiesced  In  the  ob- 
jection, proceeded  to  prove  by  the  witness 
the  handwriting,  the  making  of  the  contract, 
and  thereupon  was  permitted  to  Introduce 
the  paper  In  evidence,  and  It  was  read  to 
the  Jury.  And  the  plaintiff,  without  objec- 
tion, was  afterwards  permitted  to  call  him- 
self, his  wife,  and  daughter,  and  prove  by 
himself  and  them  that  plaintiff  and  his  wife 
had  not  signed  the  writing,  and  that  the  sig- 
natures thereto  were  not  genuine.  The  case 
thus  made  by  the  evidence  was  submitted 
to  the  Jury.  Oin  defendant  in  this  court, 
and  after  verdict,  and  on  this  state  of  the 
record,  have  advantage  of  plalntifFs  omis- 
sion to  file  the  statutory  affidavit?  We  think 
not  We  think  defendant  waived  its  rights 
by  not  insisting  on  them  at  the  proper  time, 
and  particularly  in  not  objecting  to  plain- 
tiff's evidence  on  the  subject  of  the  hand- 
writing. We  think  this  was  a  right  which 
defendant  might  waive,  on  this  principle, 
among  others,  that  where  parties  proceed  to 
take  depositions  as  if  there  bad  been  a  rep- 
lication put  In,  its  omission  will  be  imma- 
terial. Simmons  v.  Simmods,  33  Orat  (Va.) 
451,  458.  We  have  decided,  moreover.  In 
construing  section  46,  c.  125,  Code,  requir- 
ing a  counter  affidavit,  that  if  defendant's 
plea,  not  accompanied  by  such  affidavit,  be 
filed  without  objection,  and  the  case  proceeds 
to  trial,  the  provisions  of  the  statute  re- 
quiring such  affidavit  will  be  treated  as  hav- 
ing been  waived.  Williamson  &  Co.  v.  Nigh, 
58  W.  Va.  C29,  53  S.  E.  124. 

Having  now  responded  to  all  points  of  er- 
ror having  merit,  and  which  appear  to  be 
seriously  presented  for  our  consideration, 
and  seeing  no  reversible  error.  In  the  Judg- 
ment of  the  circuit  court,  it  is  our  duty  to 
affirm  it,  and  we  will  so  order. 


(68  w.  Va.  4a) 

BURKE  V.  BIG  SAKDY  COAL  &  OOKB  CO. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Dec.  13,  1910.    Rehearing  Denied  Jan. 

11,  1911.) 

(8yttahu»  hy  the  Court.) 

Master  and  Sebvant  (§  95*)— EtcPLoruENT 
OP  MiNOB— Violation  of  Statutes— Negli- 

OENCE. 

A  case  controlled  by  the  principles  an- 
notmced  in  Norman  v.  Virginia-Pocahontaa  Coal 
Company,  69  S.  E.  837. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (3ent  Dig.  fi  160;    Dec.  Dig.  i  95.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  G.  W.  Burke,  Jr.,  against  the 
Big  Sandy  Coal  &  Coke  (Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Anderson,  Strother  &  Hughes  and  Stokea 
&  Sale,  for  plaintiff  in  error.  John  U  Staf- 
ford, Douglas  W.  Brown,  B.  B-  Campbell,  and 
W.  I*  Taylor,  for  defendant  In  error. 

ROBINSON,  P.  The  plaintirs  cause  ot 
action  is  a  personal  injury  sustained  by  the 
defendant's  violation  of  the  statute  in  force 
at  the  time  of  the  injury  inhibiting  the  em- 
ployment of  boys  under  twelve  years  of  age 
In  coal  mines.  The  statute  has  since  been 
amended,  raising  the  age  to  fourteen  years. 
.As  amended,  we  dealt  with  it  in  Norman 
V.  Virglnia-Pocahontas  Coal  Company,  69  S. 
E.  837,  decided  at  this  term.  The  prin- 
ciples enunciated  in  that  case  apply  to  this 
one. 

The  statute  as  It  stood  before  its  re-enact- 
ment whereby  the  age  was  raised  to  four- 
teen years  is  found  in  Code  1906,  i  412.  De- 
fendant submits  that  this  provision  was  in 
fact  repealed  by  the  later  enactment  of  Code 
1906,  i  455.  But  the  two  statutes  are  en- 
tirely consistent — the  one  Is  In  no  wise  re- 
pugnant to  the  otber.  Section  412  was  fully 
in  force  at  the  time  of  the  Injury  to  plaintiff. 

The  argument  that  the  statute  Is  uncon- 
stitutional is  not  tenable.  Similar  statutes 
have  invariably  been  upheld.  It  is  clearly 
within  the  power  of  the  state  so  to  protect 
Its  youths  from  dangerous  occupations. 

The  instruction  given  the  Jury  on  behalf 
of  the  plaintiff  is  a  proper  one.  It  is  directly 
In  accord  with  our  former  decision  that  a 
violation  of  the  statute  inhibiting  the  employ- 
ment of  boys  in'  coal  mines  constitutes  action- 
able negligence  whenever  that  violation  is  the 
natural  and  proximate  cause  of  an  injury. 
Defendant's  instruction  No.  11  is  an  erro- 
neous one,  but  wholly  favorable  to  the  defend- 
ant. It  would  give  the  employer  protection 
though  he  failed  to  secure  the  affidavit  of 
the  parent  or  guardian  and  yet  canuot  es- 
tablish that  the  boy  was  over  twelve  years 
of  age.  Of  course  the  defendant  cannot  com- 
plain as  to  the  giving  of  this  instruction. 
None  of  the  several  instructions  requested  by 
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the  defendant  and  refused  were  proper  or 
In  place.  All  of  them  are  plainly  violative 
of  our  (pinion  in  the  Norman  Case.  It  may 
te  said  that  twp  of  them  were  Justified  under 
the  doctrine  of  contributory  negligence.  But 
plainly  tbe  evidence  does  not  make  a  case  of 
such  c<mtributing  negligence  as  that  which 
might  avail  as  a  defense  in  actions  based 
on  a  violation  of  this  statute.  There  is  no 
evidence  on  which  to  found  an  Instruction 
relative  to  contributory  negligence  on  the 
part  of  the  boy.  There  is  none  raising  the 
capacity  of  the  boy  over  that  which  is  pre- 
sumed and  against  which  the  statute  means 
to  guard.  The  only  negligence  on  his  part 
shown  by  the  evidence  is  the  very  negligence 
frcmi  boyish  inclinations  which  reasonably 
must  have  been  anticipated  as  a  result  of  the 
non-observance  of  the  law. 

There  is  no  error.    The  judgment  will  be 
affirmed. 


(6S  W.  Va.  490) 

DANIBX<  V.  BIG  SAUDY  COAIj  &  COKE  GO. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Dec.  20,  1910.    Rehearing  Denied 

Jan.  11,  1911.) 

'(Bvllalu*  iv  the  Court.) 

IlMUBT  TO  MiNOB  EJMPLOT*. 

The  principles  of  Norman  v.  Virginia-Poca- 
bontas  Coal  Co.,  €8  S.  B.  857,  are  affirmed  and 
applied. 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  W.  H.  Daniel,  administrator, 
against  the  Big  Sandy  Coal  &  Coke  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Anderson,  Strother  &  Hughes  and  Stokes 
&  Sale,  for  plaintiff  in  error.  Sanders  & 
Crockett,  Llttlepage,  Cato  &  Bledsoe,  and 
Ritz  &  Rltz,  for  defendant  in  error. 

ROBINSON,  P.  This  action  Is  one  for 
damages  arising  from  the  death  of  a  boy  un- 
der the  age  of  fourteen  years  caused  by  his 
unlawful  employment  in  a  coal  ibine.  The 
principles  applied  In  the  cases  of  Norman  v. 
Vlrglnla-Pocahontas  Coal  Co.,  C9  S.  E.  857, 
and  Burke  v.  Big  Sandy  Coal  &  Coke  Co., 
69  S.  E.  902,  decided  this  term,  control  deci- 
sion herein. 

The  first  count  of  the  declaration  suffi- 
ciently stated  a  case.  The  matters  introduced 
in  evidence  were  provable  under  It.  There- 
fore, the  overruling  of  the  demurrer  to  the 
declaration  need  not  be  considered  In  any 
other  particular. 

It  may  be  said  that  the  refusal  of  instruc- 
tion No.  5  is  not  covered  by  our  decisions 
In  the  two  cases  mentioned  above.  Be  that 
as  it  may,  the  instruction  was  properly  re- 
fused. It  virtually  premised  that  the  Jury 
might  consider  the  mere  consent  of  the  par- 
ent to  the  unlawful  employment  as  the  prox- 


imate cause  of  the  death.  The.  evidence  In 
the  case  does  not  warrant  any  such  premise. 
The  evidence  shows  plainly  that  the  vio- 
lation of  the  statute  was  the  proximate  cause 
of  the  boy's  death.  There  are  other  reasons 
sustaining  the  refusal  of  the  instruction  which 
need  not  be  discussed. 

All  that  we  said  in  the  opinion  in  the 
Burke  case  relative  to  refused  instructions 
on  the  subject  of  contributory  negligence  ap- 
plies here.  The  evidence  did  not  warrant 
the  submission  of  that  subject  to  the  jury. 

A  thorough  consideration  of  the  record 
brings  to  view  no  error  prejudicial  to  de- 
fendant The  Judgment  In  favor  of  plaintUt 
will  be  affirmed. 


(68  W.  Va.  339) 

FLOYD  V.  DUFFY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1910.     Rehearing  Denied 

Jan.  11,  1911.) 

(Byllabu*  ly  the  Court.) 

1.  Tbusts  ({§  17,  18,  43*)— Ckeation— Stat- 
ute OP  Fbauds— Dbclaeations  o»  Tkost  in 
Land. 

Creations  and  declarations  of  trusts  in 
lands  may  be  made  and  proved  in  this  state 
as  they  could  be  in  Borland,  before  the  Eng- 
lish statute  of  frauds ;  the  seventh  section  of 
that  statute,  requiring  the  proof  of  such  cre- 
ations and  declarations  to  be  in  writing,  never 
having  been  in  force  in  this  state. 

[Ed.  Note. — For  other  cases,  see  Tniats,  Ont. 
Dig.  §§  15-24,  62-65;  Dec.  Dig.  H  17,  18,  43.*! 

2.  Trusts  (§  92%*)— Consteuctive  Tbust— 
Unenfobceablb  Conteacts  fob  Sale  oit 
Land. 

Though  no  contract  for  the  sale  of  land  is 
enforceable  either  at  law  or  in  equity,  unless  it 
be  in  writing,  and  no  estate  in  land  for  moM 
than  five  years  can  pass  except  by  deed  or  will, 
there  are  many  instances  in  which  courts  of  eq- 
uity except  transactions,  relating  to  land,  from 
the  operation  of  these  provisions,  on  the  ground 
that  they  stand  upon  equities  independent  of  the 
contracts  attending  them,  and  establish  con- 
structive trusts  in  favor  of  grantors  as  well  (m 
persons  not  mentioned  in  the  deed. 

[E3d.  Note.— For  other  cases,  see  Trusts,  Cem 
Dig.  i  141 ;   Dec.  Dig.  {  92%.*] 

3.  Tbusts   (§8  17,  18*)  —  Intebesi  in  Rbai 

Propebty. 

A  conveyance  of  the  legal  title  to  land, 
obtained  by  the  grantee  in  pursuance  of  a  ver- 
bal agreement  between  himself  and  a  'third 
party,  prior  in  date  to  the  deed  or  contempora- 
neous therewith,  for  their  common  benefit,  no 
purchase  money  having  been  paid  by  either  of 
them,  and  it  having  been  the  intention  and 
agreement  of  the  parties  to  sell  the  land  in 
small  portions  and  pay  for  the  same  out  of 
the  proceeds  thereof,  as  sold,  and  reconvey 
all  that  should  remain  unsold  after  a  certain 
date,  is  not  within  the  statute  of  frauds ;  and, 
by  virtue  thereof,  the  grantee  took  the  legal  ti- 
tle in  trust  for  himself,  the  grantor  and  such 
third  party. 

[EJd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  15-24 ;   Dec.  Dig.  S§  17,  ia»l 

4.  Tbusts  (5  92%  ♦)— Conveyance  op  Land. 

If,  in  pursuance  of  a  prior  or  contempora- 
neons  agreement  of  copartnership  to  purchase 
and  sell  land  for  profit,  one  of  the  parties  ob- 
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tain  a  conveyance  of  the  land  to  himself,  proof 
of  such  agreement  and  conveyance,  pursuant 
thereto,  establishes  a  trust  in  the  lands  in  fa- 
vor of  the  other  partner,  not  inhibited  by  the 
statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §  141;   Dec.  Dig.  §  92%.*] 

5.  Equity  (§  327*)— Pleading — Variance  Be- 
tween Allegations  and  Pboof. 

While,  in  equity,  the  allegata  and  probata 
must  correspond,  the  rules  for  the  enforcement 
of  this  principle  in  courts  of  equity  are  more 
liberal  than  those  applied  in  actions  at  law, 
and  an  agreement  in  matters  of  substance  only 
is  required;  it  being  sufficient  that  the  cause 
of  action  made  out  by  the  bill  and  the  evidence 
is  substantially  the  same. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §§  651,  652;   Dec.  Dig.  f  327.»] 

6.  Appeal  and  £<rhob  (§  1041*)— Review- 
Equity  —  Failube  to  Matube  Auendbd 
Bill. 

If,  on  appeal,  it  appears  that  the  original 
bill  is  broad  enough  to  admit  the  evidence  and 
sustain  the  decree  pronounced,  the  decree  will 
not  be  reversed  for  failure  to  mature  an  amend- 
ed bill  unnecessarily  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4106-4109;  Dec.  Dig.  § 
1041.*] 

7.  Pleading  (§  248*)- Amended  Bill— New 
Cause  op  Action. 

The  trial  court  may  properly  allow  an 
aimended  bill  to  be  filed,  after  the  evidence  tak- 
en has  developed  a  state  of  facts  variant  from 
those  set  up  in  the  original  bill,  but  not  consti- 
tuting a  departure,  as  defined  by  the  courts,  nor 
a  new  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec.  Dig.  S  248.*] 

8.  Appeal  and  Ebbob  (§  958*)- Review— Dis- 
cbetion  of  Coubt — Pebmitting  Filing  of 
Auended  Bill. 

The  exercise  of  the  discretion  of  the  trial 
court,  in  permitting  an  amended  bill  to  be  filed, 
will  not  be  disturbed  by  an  appeliate  court,  ex- 
cept in  cases  of  abuse  of  such  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  H  3825-3833;  Dec  Dig.  { 
959.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Action  by  John  B.  Floyd  against  J.  B. 
Duffy,  administrator  of  Patrick  Duffy,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Ldnn  &  Byrne  and  Mollohan,  McCIintic  & 
Mathews,  for  appellants.  J.  W.  Kennedy 
and  E.  B.  Dyer,  for  appellee. 

POFFENBARGER,  J.  The  object  of  the 
bill  In  this  cause  was  an  accounting  by  the 
estate  of  Patrick  F.  Duffy,  deceased,  for  one- 
half  of  the  proceeds  of  the  sale  of  a  large 
number  of  town  lots,  and  partition  of  a  few 
lots  remaining  unsold  out  of  the  property,  all 
of  which  the  bill  alleges  was  conveyed  to 
Duf^  to  hold  In  trust  for  himself  and  the 
plaintiff,  John  B.  Floyd. 

The  plaintiff  proceeds  upon  the  theory  of 
a  purchase  of  137  lots,  constituting  what  is 
known  as  the  McClung  addition  to  the  city 
of  Charleston,  at  the  price  of  $30,000,  none 


of  which  was  paid  or  Intended  to  be  paid  at 
the  date  of  the  conveyance,  but  all  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  lots, 
at  prices  per  lot  agreed  upoa  between  Mc- 
Clung, the  grantor  In  the  deed  to  Duffy,  on 
the  one  hand,  and  Duffy  and  Floyd  on  the 
other.  If  the  lots  could  be  sold  within  a 
specified  time,  and.  If  not,  the  balance  to 
be  paid  or  settled  by  a  reconveyance  of  the 
unsold  lots  at  the  prices  agreed  upon  in  the 
collateral  agreement.  While  the  deed  from 
McClung  to  Duffy  recites  the  payment  of 
$6,000  ta  cash  and  the  execution  of  three 
promissory  notes  for  $8,000  each,  the  conten- 
tlon  of  the  plaintiff  is  that  no  money  was 
paid  nor  any  notes  executed-  at  the  inception 
of  the  transaction  and  that  no  interest  on 
the  purchase  money  was  contemplated  or 
paid  for  a  period  of  three  years  after  the 
date  of  the  deed,  at  which  time  all  purchase 
money  was  to  be  paid  out  of  the  sales  of 
lots  and  by  reconveyances  of  the  unsold  lots, 
if  any.  The  deed  from  McClung  to  DuCFy 
bears  date  May  7, 1890.  Lots  were  conveyed 
by  Duffy  as  early  as  July,  1890,  and  he  con- 
tinued to  make  conveyances  for  a  number  of 
years,  but  having  later  become  financially 
embarrassed,  and  his  creditors  having  ac- 
quired liens  on  the  property,  he  was  unable 
to  proceed  further  with  the  enterprise.  Two 
of  the  lots  were  judicially  sold,  at  the  In- 
stance of  his  creditors.  About  the  year  1901, 
a  friend  of  bis  purchased  a  number  of  the 
judgments  and  allowed  him  to  make  private 
sales  of  sufficient  property,  through  an  at- 
torney In  fact,  appointed  for  the  purpose,  to 
pay  off  all,  or  practically  all,  of  his  debts. 
In  this  way,  all  of  the  McClung  property, 
except  about  33  lots,  was  sold,  and  the  pro- 
ceeds went  Into  the  hands  of  Duffy  or  to  his 
creditors.  In  March,  1905,  Duffy  died.  At 
and  Immediately  before  the  conveyance  to 
Duffy,  and  from  that  time  until  he  became 
financially  embarrassed,  Floyd  undoubtedly 
had  relations  with  him  respecting  the  prop- 
erty. He  was  active  in  effecting  sales  of 
the  lots.  Be  seems  to  have  incurred  some 
expense  in  cutting  a  ditch  for  the  benefit  of 
the  property  and  otherwise  Interested  him- 
self In  the  promotion  of  the  enterprise.  W. 
E.  R.  Byrne,  the  attorney  In  fact,  and  Daffy's 
heirs'  deny  all  knowledge  of  any  claim  on 
the  part  of  Floyd  to  any  Interest  in  the 
property  until  after  the  death  of  P.  F.  Duffy, 
and  say  they  understood  from  the  latter  that 
Floyd  was  selling  the  lots  on  a  commission. 
Declarations  of  P.  F.  Duffy  to  this  effect  are 
put  In  evidence  by  witnesses.  A  large 
amount  of  testimony  was  taken  on  both  sides 
and  the  circuit  court  of  Kanawha  county 
rendered  a  decree,  declaring  that  Duffy  took 
title  to  the  lots  in  trust  for  himself  and  tb» 
plaintiff,  and  referred  the  cause  to  a  com- 
missioner to  state  an  account  between  the 
parties  as  a  basis  for  a  decree  giving  the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kaj  No.  Serlea  &  Rep'r  Indexes 
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relief  prayed  for  In  the  blU.  Pending  the 
nult,  the  lots  remaining  unsold  at  the  insti- 
tution thereof  were  conveyed  by  Duffy's  heirs 
to  Isaac  Loewensteln,  in  consideration  of 
$27,000;  the  purchaser  paying  $7,000  In  cash 
and  executing  notes  for  tiie  residue. 

As  the  trust  alleged  la  the  bill  is  predi- 
cated on  parol  evidence.  It  becomes  necessary 
to  determine,  in  the  first  instance,  wheth- 
er it  can  be  so  established.  Assuming  the 
agreement  between  Floyd  and  Duffy  to  have 
been  made,  before  the  deed  was  executed 
and  delivered  to  the  latter,  it  nevertheless 
remains  that  no  money  was  paid  on  the  pur- 
chase price  by  the  plaintiff,  nor.  Indeed,  any- 
thing more  than  a  nominal  sum  by  Duffy. 
All  that  was  ever  paid  on  the  property  seems 
to  have  been  paid  after  the  delivery  of  the 
deed.  There  was  no  agreement  to  pay*  any- 
thing otherwise  than  out  of  the  proceeds  of 
the  sale  of  lots,  as  such  sales  should  foe 
made;  Duffy  and  Floyd  taking  the  excess 
of  purchase  money  over  the  prices  named  in 
the  collateral  agreement,  as  their  profit 
Counsel  for  the  appellee  frankly  admit  that 
the  trust  is  not  In  writing.  They  assert  it  is 
not  a  resulting  trust,  nor  a  constructive 
trust,  but  is  an  express  trust,  which  the  law 
permits  without  writing.  At  common  law  no 
particular  form  of  creation  or  declaration  of 
a  trust  or  use  was  required.  It  could  be  by 
deed,  or  will,  or  writing  not  under  seal,  or 
by  mere  word  of  mouth.  Uses  and  trusts 
were  simply  averred  and  proved  like  any 
other  facts  and  writing  was  not  required. 
Currence  v.  Ward,  43  W.  Va.,370,  27  S.  B. 
329;  28  A.  &  E.  Enc.  Law,  869;  Saunders 
on  Uses  and  Trusts,  152  m.  p.  210;  Perry 
on  Trusts,  S  75.  In  1676,  the  English  statute 
of  frauds  was  passed,  the  seventh  section  of 
which  required  all  declarations  or  creations 
of  trusts  or  confidences  In  any  land,  tene- 
ments, or  hereditaments  to  be  proved  by  some 
writing  signed  by  the  party,  enabled  to  de- 
clare such  trust,  or  by  his  last  will  in  writ- 
ing. Saund.  Uses  and  Trusts,  Id. ;  Perry  on 
Trusts,  Id.  Not  being  made  expressly  ap- 
plicable to  the  Colonies,  this  statute  was 
never  In  effect  In  Virginia  (28  A.  4  B.  Bne. 
Law,  873),  but,  in  1787,  Virginia  enacted  a 
statute  of  frauds,  the  same.  In  many  respects, 
as  that  of  England,  but  omitting  said  sev- 
enth section,  relating  to  declarations  of  trust 
Nor  has  it  ever  been  incorporated  in  the  stat; 
utes  of  this  state.  Hence  trusts  In  land  may 
be  declared  in  this  state  as  at  common  law. 
Currence  v.  Ward,  cited.  However,  every 
contract  relating  to  land  Is  not  a  declaration 
or  creation  of  a  trust  There  is  no  pretense 
that  Floyd  obtained  the  legal  title  to  the 
land.  The  utmost  that  he  could  have  had 
was  an  equitable  title,  based  upon  his  parol 
contract.  If  he  had  paid  money,  his  right 
would  have  rested  not  upon  the  agreement 
but  upon  the  payment  upon  a  fact  of  which 
the  agreement  was  a  mere  attendant  Under 
the  principles  declared  in  Currence  t.  Ward, 


it  suflJces  that  the  payment  be  made  at  or 
before  the  vesting  of  the  .legal  title  in  the 
trustee.  That  did  not  occur  In  this  case. 
No  purchase  money  was  ever  paid  until 
after  the  delivery  of  the  deed.  As  to  this, 
there  is  neither  controversy  nor  doubt 

It  is  insisted,  how^ever,  that  an  express 
oral  agreement  on  the  part  of  the  grantee 
to  hold  in  trust  for  a  third  party,  antedating 
the  vesting  of  the  legal  title,  and  to  which 
the  grantor  was  not  a  party,  creates  an  ex- 
press trust  permissible  In  this  state,  because 
our  statute  of  frauds  does  not  require  the 
creation  or  declaration  of  a  trust  to  be  In 
writing.  Would  such  an  agreement  be  any- 
thing more  than  a  contract  tp  sell  land? 
The  purchaser  takes  the  whole  title  In  him- 
self. Nothing  is  paid  by  t|ie  third  party, 
and,  consequently,  his  claim  is  based  sole- 
ly upon  the  agreement,  and  that  agreement 
calls  for  the  beneficial  ownership  of  all,  or 
a  portion,  of  the  property,  giving  a  right  to 
call,  in  a  court  of  equity,  for  the  convey- 
ance of  the  legal  title.  Such  third  person 
has  no  interest  whatever  in  the  land.  Hav- 
ing had  no  previous  right  in  it  and  not 
having  paid  anything,  there  seems  to  be  noth- 
ing- upon  which  a  court  of  equity  can  predi- 
cate relief,  resting  in  conscience,  and  not 
upon  contract  alone. 

This  seems  to  put  the  case  within  another 
provision  of  the  English  statute  of  frauds, 
substantially  Incorporated  in  our  law,  deny- 
ing remedy  upon  any  agreement  or  contract 
for  the  sale  of  land,  unless  it,  or  a  mem- 
orandum thereof.  Is  in  writing.  Code  1906, 
f  3438.  Another  statutory  provision  declares 
that  no  estate  of  inheritance  or  freehold,  or 
for  a  term  of  more  than  five  years,  in  lands, 
shall  be  conveyed,  unless  by  deed  or  will. 
Code  1906,  i  3020.  These  provisions  absolute- 
ly prevent  the  acquisition  of  any  estate  in 
land  for  more  than  five  years  by  means  of  a 
mere  verbal  contract  There  must  be  some- 
thing more ;  an  equity  outside  and  independ- 
ent of,  or  in  addition  to,  the  contract  There 
are  numerous  instances  of  such  equities.  If 
one  person  pay  all  or  part  of  the  purchase 
money  and  the  conveyance  Is  made  to  an- 
other, a  resulting  trust  in  favor  of  the  party 
who  paid  the  money  arises.  If  one  person 
has  an  equity  of  redemption  in  land  and 
another  purchases  it  at  forced  sale  for  the 
benefit  of  the  debtor,  taking  the  title  in  his 
own  name  as  a  mere  security,  and  so  step- 
ping Into  the  shoes  of  the  creditor,  the  debtor 
may  have  the  title  back  on  repaying  the  pur- 
chase money;  or,  if  an  absolute  ^eed  is 
found  to  be,  under  the  peculiar  circumstances 
of  the  transaction,  •  In  fact  only  a  mortgage, 
there  is  a  trust  relation. 

In  all  these  instances  and  others  to  be 
found  in  the  books,  the  cestui  que  trust  ei- 
ther put  money  into  the  propetty  or  had  an 
antecedent  interest  in  the  land,  constituting 
substantially  the  basis  of  an  equity.  It  is 
this,  not  the  verbal  agreement  that  confers 
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right  to  Invoke  the  aid  of  a  court  of  equity, 
nutwithstanding  the  statute  of  frauds.  Such 
cases  are  held  pot  to  have  been  within  the 
legislative  Intent,  since  to  Include  them 
would  make  the  statute  work  Injustice, 
wrong,  and  oppression.  On  the  same  prin- 
ciple, certain  cases  are  excluded,  in  equity, 
from  its  operation,  on  the  ground  of  actual 
fraud,  sltace.  In  that  forum,  fraud  vitiates 
everything  In  which  it  is  found.  Thus,  many 
of  the  decisions  say  the  mere  intention  of 
a  grantee  in  a  voluntary  conveyance,  that 
Is,  a  conveyance  not  made  upon  a  valuable 
consideration,  not  to  hold  in  trust  for  the 
grantor,  if  such  Intention  exist  at  the  time 
of  the  conveyance,  constitutes  such  fraud  as 
to  render  the  grantee  a  constructive  trustee ; 
he  having  previously  agreed  so  to  hold  it 
16  A.  &  E.  Enc.  Law,  1194.  In  cases  of  this 
class,  the  tme  rule  seems  to  be  that  there 
must  have  been  an  original  misrepresenta- 
tion, by  means  of  which  the  legal  title  was 
obtained;  an  original  intention  to  circum- 
vent, and  get  the  better  bargain,  by  the  con- 
fidence reposed  (Browne  on  Stat  of  Frauds, 
I  94);  though  some  courts  say  the  mere  re- 
fusal to  execute  the  trust  suffices  to  estab- 
lish fraud.  Here,  the  ground  of  equitable 
relief  and  immunity  from  the  statute.  Is  the 
fraud  perpetrated,  not  the  agreement  to  hold 
in  trust  All  the  instances  named  are  desig- 
nated constructive,  not  actual,  trusts.  In 
some  the  fraud  Is  constructive;  In  others  It 
Is  actual;  in  all,  courts  of  equity  say  It  is 
against  conscience  to  permit  the  holder  of  the 
legal  title  to  deny  the  cestui  que  trust  the 
benefit  Intended  for  him,  and  this  conclusion 
and  determination  rest  upon  the  facts  and 
circumstances,  not  upon  the  mere  sanctity 
of  an  agreement  Unless  some  such  circum- 
stances exist  a  court  of  equity  looks  upon  a 
contract  exactly  as  It  Is  viewed  in  a  court 
of  law.  An  agreement  valid  In  law  is  valid 
In  equity,  and  one  not  valid  at  law  will  not 
be  enforced  in  equity. 

By  the  great  weight  of  authority.  If  not 
Indeed,  by  all  courts,  an  agreement  on  the 
part  of  one  purchasing  land  with  his  own 
money  and  taking  the  conveyance  In  his  own 
name,  to  hold  it  in  trust  for  another  person, 
or  to  reconvey  it  to  the  grantor,  is  within 
the  statute  of  frauds.  15  A.  &  B.  Enc.  Law, 
1188.  Likewise,  if  a  voluntary  grantee  In 
a  conveyance  orally  agree  to  hold  the  land 
in  trust  for  the  grantor,  or  reconvey  It  upon 
demand,  or  to  hold  In  trust  for,  or  convey 
to,  a  third  person,  the  agreement  Is  generally 
held  to  be  within  the  statute  of  frauds,  un- 
less circumstances  exist  constituting  an  equi- 
ty, such  as  confidential  relationship  between 
the  parties  or  fraud  in  the  procurement  of 
the  conveyance.  15  A.  &  E.  Enc.  Law,  1192. 
As  to  this,  the  authorities  are  not  uniform. 
Our  leading  case  on  this  subject  is  Troll  v. 
Carter,  15  W.  Va.  567.  There,  the  minority 
rule  seems  to  have  commended  itself  to  the 
court,  as,  in  the  fourth  point  of  the  syllabus. 
It  l8  said  that  a  volunteer  will  be  held  to  the 


performance  of  the  parol  trust,  because,  to 
allow  him  to  hold  the  land  obtained  by  his 
promise  to  take  it  in  trust  for  third  parties, 
would  permit  him  to  -commit  a  fraud.  Hard- 
man  V.  Orr,  in  6  W.  Va.  71,  permits  the  es- 
tablishment of  such  a  trust  and  enforces  it 
but  the  authorities  relied  upon  In  the  opin- 
ion are  not  in  a  single  Instance,  applicable 
to  the  question  we  are  discussing.  Hardman, 
In  his  lifetime,  purchased  land  with  money 
furnished  by  Hickman,  who  directed  the  con- 
veyance to  be  made  to  Hardman  and  orally 
declared  the  land  was  to  be  held  by  him  for 
the  use  and  benefit  of  Mrs.  Orr,  Hickman's 
natural  daughter,  and,  after  a  reasonable 
time,  conveyed  to  her.  No  reference  is  made 
in  the  opinion  to  the  statute  of  frauds.  The 
couit  merely  said:  "When  the  land  was  paid 
for  with  the  money  furnished  by  Hickman 
and  the  legal  title  vested  in  Hardman,  the 
trustee,  for  the  benefit  of  Mrs.  Orr,  a  per- 
fected and  complete  gift  was  made  to  Mrs. 
Orr,  which  may  be  enforced  against  the  trns- 
tee  or  his  heirs,"  This  Is  followed  by  the 
observation  that  it  is  competent  to  prove  the 
objects  of  a  trust  by  parol  evidence.  All 
the  cases  cited  to  sustain  the  first  proposition 
Involved  trusts  created  by  deed  or  written 
contracts,  and  nowhere  In  the  opinion  Is  the 
statute  of  frauds  mentioned.  The  doctrine 
of  Troll  V.  Carter,  above  stated.  Is  reiterated 
in  Zane  v.  Fink,  18  W.  Va.  693,  715,  and 
Tichenell  v.  Jackson,  26  W.  Va.  460,  467,  46a 
The  decisions  of  this  court  above  referred  to 
leave  undecided  the  question  whether  an 
agreement  on  the  part  of  the  grantee,  who 
has  paid  a  valuable  consideration  for  the 
land,  to  hold  It  In  trust  for  a  third  party. 
Is  within  the  statute;  but,  as  we  have  shown, 
it  Is  held  by  the  great  weight  of  authority 
to  be  so,  and  we  think  this  conclusion  ac- 
cords with  reason  and  principle.  If  such  a 
case  Is  not  within  the  statute,  a  trust  may 
be  Ingrafted,  by  parol  evidence,  upon  almost 
any  conveyance.  Proof  of  such  an  agree- 
ment Is,  as  we  have  said,  nothing  short  of 
a  contract  to  sell  and  convey  land.  While 
the  earlier  cases  do  not  decide  it  Nash  v. 
Jones.  41  W.  Va.  7G9,  24  S,  B.  592,  Currence 
V.  Ward,  43  W.  Va.  367,  27  S.  E.  329,  and 
Woods  V.  Ward,  48  W.  Va.  652,  37  S.  E.  520. 
seem  to  settle  the  question  in  accordance 
with  the  view  here  expressed. 
•  In  Pennsylvania,  where  this  question  has 
received  much  learned  attention,  a  distinc- 
tion has  been  marked  between  declarations 
of  trust  on  the  part  of  the  grantor  and  like 
declarations  on  the  part  of  the  grantee.  In 
Klsler  V.  Klsler,  2  Watts  (Pa.)  323,  324,  32.> 
(27  Am.  Dec.  308),  Chief  Justice  Gibson 
brought  his  great  analytical  powers  to  bear 
upon  it  He  said:  "That  an  express  trust 
may  be  declared  by  parol,  I  am  not  disposed 
to  deny ;  but  if  declared  by  the  grantee  and 
not  the  grantor  of  the  legal  estate,  where  Its 
object  is  not  to  Indicate  a  beneficiary  pur- 
pose by  the  grantor  In  favor  of  the  cestui 
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que  trust.  It  must,  to  be  binding,  be  made  In 
consideration  of  payment  of  the  purchase 
money  by  the  cestui  que  trust;  and  then  it 
would  produce  no  other  effect  than  the  law 
would  produce  without  It  Probably  It  was 
the  object  of  the  statute  to  sustain  a  gift  of 
the  land  by  the  grantor  to  a  person  not  nam- 
ed In  the  conveyance ;  but  not  a  gift  by  the 
party  pnrctiaslng,  the  execution  of  which 
could  not  be  enforced  for  want  of  a  consid- 
eration. If  I  proclaim  that  I  hold  my  house 
for  B.,  it  is  evidence  of  a  trust  which  may, 
however,  be  rebutted  by  proof  that  ttie  bene- 
ficial ownership  is  not  in  him;  for  such  a 
declaration  Is  not  binding  as  a  gift  even  of  a 
chattel.  But  if  I  convey  my  house  to  A.,  with 
parol  direction  to  hold  it  for  B.,  a  confidence 
arises  which  it  would  be  unconscionable  in 
A.  to  violate ;  and  this  would  constitute  that 
species  of  express  parol  trust  which  it  was 
the  object  of  our  statute  to  sustain.  But  if 
I  proclaim  that  I  hold  my  house  for  B.,  on 
terms  of  conveying  it  to  him  when  he  shall 
reimburse  me  what  I  paid  for  It,  this  is  not 
a  trust,  but  a  contract  of  sale  withhi  the 
operation  of  the  prohibitory  clause."  See, 
also,  Robertson  v.  Robertson;  9  Watts  (Pa.) 
82;  Haines  v.  O'Connor,  10  Watts  (Pa.)  813, 
86  Am.  Dec.  180;  Pox  v.  Heffner,  1  Watts 
&  S.  (Pa.)  872;  Jackman  v.  Ringland,  4 
Watts  &  a.  (Pa.)  149;  Blyholder  v.  Gllson, 
18  Pa.  134;  Freeman  v.  Freeman,  2  Pars. 
Eq.  Cas.  (Pa.)  81. 

No  doubt  the  McClungs  could  have  declar- 
ed a  parol  trust  in  favor  of  Floyd,  under  the 
principles  Just  stated;  but  there  is  no  evi- 
dence of  any  such  declaration.  They  dealt 
with  DufTy  alone.  Floyd  was  not  a  party  to 
the  deed,  nor  does  It  appear  that  he  was  a 
party  to  the  alleged  collateral  agreement 
He  dealt  with  Duffy,  and  had  no  prior  in- 
terest in  the  land.  Hence  the  case  does  not 
fall  within  that  class  in  which  land,  conveyed 
for  a  specific  purpose,  comes  back  to  the 
grantor,  upon  the  failure  or  accomplishment 
of  such  purpose,  on  the  theory  of  a  resulting 
trust,  resting  upon  implication.  In  such  cas- 
es, there  is  an  independent  equity  in  the 
grantor,  growing  out  of  a  former  beneficial 
Interest  in  him,  which  has  passed  from  blm 
only  partially  or  not  at  all,  as  in  the  case 
of  a  mortgage  in  the  form  of  a  deed  absolute 
on  Its  face,  or  the  conveyance  of  land  for  a 
specific  purpose,  which  fails  or  has  been  ac- 
complished, leaving  a  surplus  or  residue  in 
the  bands  of  the  trustee,  or  the  declaration 
of  a  trust  by  the  grantor  in  favor  of  a  third 
person.  This  original  beneficial  Interest,  an 
established  fact,  shown  by  parol  evidence  to 
have  been  conveyed  only  as  security  for  a 
debt,  or  to  have  been  placed  in  the  hands  of 
the  grantee  as  trustee  for  the  execution  of 
certain  purposes  of  the  grantor,  the  full  ac- 
complishment of  which  has  required  the  use 
of  only  a  portion  of  the  property,  or  which 
have  wholly  failed  for  some  reason,  consti- 
tutes the  basis  of  an  equity  outside  of  the 
deed  and  measurably  independent  of  it    A 


state  of  facts  la  thus  disclosed  which  makes ' 
a  claim  of  absolute  ownership  on  the  part 
of  the  grantee  contrary  to  conscience  and 
variant  from  principles  of  Justice  and  equity. 
Hess'  Appeal,  112  Pa.  168,  4  AU.  340;  Rice  v. 
Rice,  107  Mich.  241,  65  N.  W.  103;  Thomp- 
son V.  Thompson,  30  Neb.  489,  46  N.  W.  638 ; 
Pierson  v.  Plerson,  5  Del.  Ch.  11 ;  Halgh  v. 
Kays,  li.  n.  7  Cb.  App.  Cas.  469  f  Lincoln  v. 
Wright,  4  De  G.  &  J.  15;  Booth  v.  Turle,  I* 
R.  16  Eq.  Cas.  182;  Troll  v.  Carter,  16  W. 
Va.  567,  577,  578;  Sadler  v.  Taylor,  49  W. 
Va.  104,  38  S.  B.  583;  Thacker  v.  Morris,  52 
W.  Va.  220,  4S  S.  E.  141,  94  Am.  St  Rep. 
928;  Vangilder  v.  Hoffman,  22  W.  Va.  1; 
Lawrence  v.  Du  Bols,  16  W.  Va.  443;  Davis 
V.  Demmlng,  12  W.  Va.  246. 

Though  the  evidence  gives  no  support  to 
the  theory  of  a  declaration  of  trust  by  the 
grantors  in  favor  of  Floyd  and  the  bills  can- 
not be  read  as  asserting  one,  and  it  is  clear 
that  the  latter  never  had  any  prior  interest 
in  the  land,  It  seems  reasonably  clear  that 
he  may  invoke  the  general  principle  declared 
and  Illustrated  by  the  authorities  Just  cited, 
If  he  has  established  a  state  of  facts  con- 
stituting an  Independent  equity,  a  right  In 
respect  to  the  property,  resting  In  Justice, 
equity,  and  good  conscience,  and  not  denied 
to  him  by  the  statute  of  frauds.  An  agree- 
ment between  him  and  Duffy,  made  prior  to 
the  conveyance  or  contemporaneously  there- 
with, to  have  the  legal  title  to  the  land  con- 
veyed to  the  former  for  the  Joint  benefit  of 
both,  and  subsequently  to  acquire  the  bene- 
ficial ownership  by  sales  of  the  land  In  small 
portions  and  payment  of  the  purchase  money 
out  of  the  proceeds  of  the  same,  would  con- 
stitute, in  our  opinion,  such  an  equity.  As- 
suming this  to  have  been  their  understand- 
ing and  arrangement  the  agreement  was  to 
buy  and  pay  for  the  land.  It  was  not  a  pur- 
chase by  one  and  a  resale  to  the  other.  In 
so  far  as  it  was  a  purchase  at  all,  It  was  a 
Joint  one  for  their  common  benefit  Neither 
of  tb^m  paid  anything,  nor  bound  himself  to 
pay  anything,  except  contingently  or  condi- 
tionally. The  legal  title  was  taken  by  Duf- 
fy In  pursuance  of  a  prior  or  contemporane- 
ous agreement  between  himself  and  Floyd, 
to  enable  them  to  execute  the  agreement  and 
effectuate  Its  purposes.  It  was  taken  for  their 
common  benefit  That  the  statute  of  frauds 
does  not  inhibit  such  a  contract  seems  to 
have  been  unequivocally  asserted  in  Ourrence 
V.  Ward,  43  W.  Va.  367,  27  S.  E.  329,  and 
that  Ludwick  v.  Johnson,  68  8.  E.  117,  and 
Id.,  58  W.  Va.  464,  52  S.  E.  489,  places  such 
an  agreement  outside  of  the  statute  there  can 
be  no  doubt  Thus,  treated  as  a  mere  con- 
tract of  purchase  of  land  creating  an  equi- 
table interest  therein,  on  the  part  of 'a  third 
person,  antedating  the  vesting  of  the  legal 
title  in  the  trustee  or  ostensible  purchaser, 
or  contemporaneous  therewith,  the  «gree- 
ment  is  not  under  the  ban  of  the  statute. 

But  the  theory  of  tills  bill  goes  even  be- 
yond that    Floyd  and  Duffy  may  be  said  to 
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have  formed  a  partnership  for  the  purchase 
and  resale  of  this  land,  imposing  npon  each 
an  equal  burden  for  purchase  money  and 
expenses,  and  conferring  upon  each  the  right 
to  an  equal  share  of  the  profits.  In  pursuance 
of  which  Duffy  took  the  legal  title  In  his  own 
name  for  their  common  benefit.  That  sudi 
a  purchase  Is  not  within  the  statute,  is  attest- 
ed by  an  abundance  of  authority.  Dale  y. 
Hamilton,  5  Hare,  369;  Essex  y.  Essex,  20 
Beav.  442;  Miller  v.  Ferguson,  107  Va.  249, 
'67  8.  B.  649,  122  Am.  St  Bep.  840;  Chester 
V.  Diekerson,  54  N.  Y.  1,  13  Am.  Bep.  550; 
Falrchlld  v.  Fairchlld,  64  N.  T.  471;  Trap- 
hagen  v.  Burt,  67  N.  Y.  30;  Olagett  v.  KU- 
boume,  1  Black.  346,  17  L.  Ed.  213;  Bunnel 
V.  Talntor's  Adm'r,  4  Conn.  668;  Holmes  v. 
McCray,  61  Ind.  358,  19  Am.  Bep.  735;  Hlr- 
bonr  V.  Beeding,  3  Mont  15;  Welland  v. 
Metehoir,  8  Nev.  203;  Reagan  t.  McKlbben, 
11  S.  D.  270,  76  N.  W.  943;  Moore  v.  Hamer- 
stay,  100  Cal.  122,  41  Pac.  805;  Morltz  v. 
Lavelle,  77  Cal.  10,  18  Pac.  803,  11  Am.  St 
Rep.  229.  After  having  analyzed  a  number 
of  cases,  to  determine  whether  proof  of  the 
acquisition  of  the  legal  title  to  land  by  a 
member  of  a  copartnership  for  the  purposes 
of  the  partnership  and  in  pursuance  of  the 
partnership  agreement  constitutes  an  Inde- 
pendent equity,  lying  beyond  the  scope  and 
Influence  of  the  statute  of  frauds.  Sir  James 
Wlgram,  the  Vice  Chancellor,  in  Dale  t. 
Hamilton,  said:  "The  principle  upon  which 
I  presume  the  above  cases  have  proceeded 
has  been  partly  the  jurisdiction  of  the  court 
In  cases  between  partners  touching  the  part- 
nership property,  and  partly  Its  Jurisdiction 
to  relieve  against  the  fraud  of  a  partner 
who  should  avail  himself  of  his  legal  rights 
In  violation  of  his  partnership  contract,  a 
fraud,  as  against  whict)  no  remedy,  or  no 
adequate  remedy,  could  be  had  at  law." 

We  think  the  evidence  Is  sufficient  to  sus- 
tain Floyd's  claim  to  an  equal  interest  with 
Duffy  In  the  land.  Numerous  witnesses  testi- 
fy to  admissions  by  the  latter.  Some  of 
these  witnesses  go  so  far  as  to  say  he  admit- 
ted that  they  were  equally  interested  in  the 
land.  This  evidence  is  re-enforced  by  the 
conduct  of  the  parties.  Floyd  was  associ- 
ated with  Duffy  In  the  very  Inception  of  the 
enterprise.  He  seems  to  have  devised  or  ar- 
ranged the  plan  under  which  the  lots  sold 
were  to  be  disposed  of.  He  was  active  In 
the  sale  of  them.  Other  persons  were  em- 
ployed to  make  the  sales  on  a  commission, 
and  there  Is  no  intimation  in  the  evidence 
that  Floyd  got  any  share  of  the  commissions 
allowed  them  on  the  sales.  Prospective  pur- 
chasers were  referred  to  him,  upon  disagree- 
ments as  to  price.  He  and  Duffy  together 
Indorsed  paper  for  McClung,  and.  In  one  In- 
stance, Duffy  refused  to  indorse  a  note  for 
McClung,  because  Floyd  declined  to  do  so. 
A  ditch  was  made  for  the  t)enefit  of  these 
lots  and  to  promote  the  sale  of  them.'  It 
was  agreed  that  the  cost  of  the  construction 
of    this    ditch    should    be    divided    equally 


among  McClung,  Daffy,  and  Floyd.  Opposed 
to  all  this  evideiice  is  some  conduct  on  tbe 
part  of  Floyd,  which  counsel  for  the  appel- 
lants regard  as  sufficient  to  outweigh  it 
While  sales  were  being  made  by  Duffy's  at- 
torney in  fact  Eloyd  did  not  interfere,  nor 
set  up  any  claim  to  the  land.  These  sales 
did  not  continue  for  a  long  period  of  time. 
The  power  of  attorney  was  executed  in  No- 
vember, 1901,  and  enough  lots  had  been 
sold  by  July,  1902,  to  pay  off  Duffy's  debts. 
There  Is  no  evidence  of  express  disclaimer  of 
Interest  on  the  part  of  Floyd.  The  evidence 
is  that  he  made  no  claim  of  tittle,  and  said 
he  was  cultivating  some  of  the  lots  by  per- 
mission of  Duffy,  and  desired  protection  of 
his  crops  in  case  of  sale  thereof.  We  do  not 
see  that  he  was  under  a  positive  duty  to  as- 
sert his  title.  The  lots  bad  been  purchased 
for  resale.  He  may  have  deemed  Duffy's  es- 
tate amply  sufficient  to  reimburse  him  for 
such  of  his  money  as  was  appropriated  to 
the  payment  of  Duffy's  debts ;  and  he  may 
have  thought  It  the  better  policy  to  allow 
fair  sales  to  be  made,  and  be  may  have 
thought  the  rights  of  Duffy's  creditors  su- 
perior to  bis.  An  attempt  was  also  made  to 
weaken  the  testimony  of  some  of  the  wit- 
nesses by  showing  conduct  on  their  part  In- 
consistent with  their  testimony^  Here  we 
have  direct  conflict  in  the  testimony  of  wit- 
nesses, but  it  arises  In  respect  to  matters 
somewhat  remote.  The  witnesses  whose  con- 
duct is  said  to  be  Inconsistent  with  their  tes- 
timony adhere  to  their  statements  and  deny 
the  conduct  Moreover,  all  of  the  witnesses 
for  the  plaintiff  are  not  so  affected.  Docu- 
mentary evidence  Is  Introduced  to  prove 
that  Duffy  paid  McClung  a  large  part  of  the 
purchase  money  by  assignments  to  him  of 
stocks,  bonds,  notes,  and  otherwise;  and, 
on  May  18,  1894,  executed  his  note  for  $6,- 
697.96,  covering  the  balance  due  on  account 
of  purchase  money,  and,  on  March  19,  1806, 
took  a  receipt  In  full  from  McClung.  Checks 
given  by  Duffy  to  McClung  and  wife  and 
others  for  them,  or  In  payment  of  their 
debts,  put  in  evidence,  aggregate  more  than 
$10,000.  These  facts  are  to  be  considered 
of  course,  but  they  are  by  no  means  conclu- 
sive against  Floyd.  The  sale  money  went 
into  Dufty's  hands  and  be,  in  the  nature  of 
things,  would  pay  McClung.  If  he  could  in- 
duce the  latter  to  take  stocks,  bonds,  notes, 
and  property  In  lieu  of  money,  that  was  per- 
haps to  his  advantage,  and  not  to  the  detri- 
ment of  Floyd.  McClung  says  he  had  a 
tacit,  if  not  express,  agreement  with  Duffy 
to  take  equal  interests  with  the  latter  in 
all  his  enterprises,  and  that  Duffy  took  back 
from  him  some  of  the  stocks  and  other  prop- 
erty. As  to  the  note  for  the  balance,  Duffy 
seems  to  have  been  already  bound  for  the 
amount  by  indorsements  of  McClung's  paper, 
but  If  he  was  not,  his  reluctiince  to  reeonvey 
the  lots  and  his  confidence  in  their  value 
constituted  a  strong  motive  for  extinction 
of  McClung's  equitable  right  for  the  coin- 
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mon  benefit  of  himself  and  Floyd.  Tbese 
transactions  between  Duffy  and  McClung, 
to  which  Floyd  is  not  shown  to  have  been  a 
party,  cannot  alter  or  affect  the  original 
agreement,  long  antedating  them.  They  are 
mere  circumstances,  bearing  upon  the  ques- 
tion of  ori^nal  intent,  purpose,  and  agree- 
ment, and  are  not  necessarily  inconsistent 
with  what  the  other  testimony,  facts,  and 
circumstances  Indicate  It  to  have  been.  On 
the  whole,  we  think  the  evidence  sustains 
Floyd's  claim.  In  reaching  this  conclusion, 
we  have  not  considered  his  testimony,  which 
we  think  Is  inadmissible.  That  the  agree- 
ment between  him  and  Duffy  was  either  prior 
to  the  date  of  the  deed  or  coincident  there- 
with, appears  from  the  testimony  of  McClung 
and  the  circumstances  he  discloses. 

Laches  is  also  relied  upon;  but  we  think 
this  defense  not  applicable  under  the  circum- 
stances. The  trust  was  not  repudiated  nor 
disavowed  until  a  very  short  time  before  the 
suit  was  brought,  and  this  was  before  all 
the  property  had  been  sold.  The  trust  had 
not  then  been  fully  executed. 

A  question  of  practice,  remaining  for  dis- 
position, has  been  postponed  until  now,  un- 
der the  belief  that  consideration  thereof  will 
be  aided  and  simpllSed  by  the  foregoing  dis- 
cussion of  the  facts  and  principles  Involved. 
The  original  bill  sought  an  accounting  for 
money,  arising  from  the  sale  of  lots  and  par- 
tition of  the  unsold  lots.  The  object  of  the 
amended  bill  was  to  correct  certain  errors 
«f  fact  In  the  original  bill,  relating  to  the 
consideration  for  the  deed  to  Duffy  and  the 
physical  condition  of  the  property,  to  make 
It  conform  more  nearly  to  the  evidence.  The 
latter  did  not  mention  the  collateral  agree- 
ment. It  exhibited  the  deed,  reciting  pay- 
ment of  $6,000  in  cash  and  the  execution  of 
three  notes  for  $8,000  each  as  the  considera- 
tion, without  any  express  statement  as  to 
who  paid  the  money  or  executed  the  notes. 
The  bill  alleged  that  Floyd  and  Duffy  had 
agreed  to  purchase  the  land  for  which  they 
were  to  pay  $6,000  and  execute  three  such 
notes.  It  alleged  a  joint  purchase,  and  also 
a  conveyance  to  Duffy  for  convenience.  It 
also  described  the  land  conveyed  as  a  tract 
of  land.  The  amended  bill,  correcting  these 
errors,  did  not  change  the  nature  of  the 
demand  nor  materially  alter  the  basis  there- 
of. The  original  bill  set  up  an  absolute 
Joint  purchase.  As  corrected.  It  set  up  a 
conditional  Joint  purchase.  lu  both  Instan- 
ces, a  Joint  purchase  was  alleged,  establish- 
ing the  same  relation  between  the  parties  as 
regards  the  relief  sought;  the  land  having 
been  fully  paid  for.  Two  of  the  defendants 
were  nonresidents.  As  to  them,  there  was 
an  executed  order  of  publication  on  the  orig- 
inal bill,  and  process  was  served  on  one  of 
them  in  the  state.  All  the  others  were  serv- 
ed. There  was  no  process  of  any  kind  on 
the  amended -bill,  but  the  administrator,  as 
such,  and  In  his  own  right  as  an  heir,  and 
two  of  the  other  heirs  appeared  to  it.    As- 


suming that  the  original  bill  Is  not  broad 
enough  to  let  in  the  evidence  and  sustain 
the  decree,  failure  to  mature  the  amended 
bill  is  assigned  as  error,  calling  for  reversal. 
We  are  of  the  opinion,  however,  that  the 
variance  of  the  evidence  from  the  original 
bin  is  not  material,  and  that  the  amended 
bill  was  not  essential  to  the  admissibility  of 
the  evidence  or  the  decree.  While,  In  'equity, 
the  allegata  and  probata  must  correspond, 
the  rules  for  the  enforcement  of  the  principle 
are  more  liberal  than  those  applied  in  ac- 
tions at  law.  Agreement  in  matters  of  sub- 
stance only  is  required  In  equity.  If  the 
cause  made  out  by  the  bill  and  the  evidence  • 
Is  substantially  the  same,  relief  will  not  be 
denied  on  the  theory  of  a  variance.  Time 
and  space  need  not  be  consumed  here  in  stat- 
ing the  reasons  for  this  liberality  or  the  dis- 
tinction between  the  practice  at  law  and  in 
equity.  It  suffices  to  refer  to  the  authorities. 
Wetherin  v.  McCloskey,  28  W.  Va.  195 ;  Doo- 
nan  v.  Glynn,  26  W.  Va.  225;  Simpson  v. 
Edmlston,  23  W.  Va.  675;  Floyd  v.  Jones, 
19  W.  Va.  359;  Zane's  Devisees  v.  Zane,  6 
Munf.  (Va.)  406-416;  Anthony  v.  Leftwich's 
Rep.,  3  Rand.  (Va.)  238,  263  (opinion  of  Judge 
Green).  In  some  of  the  cases  here  cited,  re- 
lief was  denied  on  the  ground  of  a  total 
variance  of  the  evidence  from  the  bill,  but 
they  assert  the  general  rule  here  applied.  In 
others.  It  Is  both  asserted  and  applied.  See, 
also,  Hogg's  Eq.  Pro.  i§  550,  551,  and  Bar- 
ton's Ch.  Pr.  p.  276.  For  the  proposition  that 
the  filing  of  an  unnecessary  amended  bill 
does  not  preclude  relief  on  a  sufficient  orig- 
inal bill,  Seabrlght  v.  Seabrlght,  28  W.  Va. 
412,  is  authority. 

An  assignment  of  error  is  based  on  the  al- 
lowance of  the  amendment  of  plaintifTs  bill. 
An  amendment  of  a  bill  or  declaration  will 
always  be  allowed  when  substantial  Justice 
will  be  thereby  advanced.  B}ven  In  this  court 
cases  are  remanded  with  leave  to  amend, 
when  the  bill  is  bad  and  the  evidence  shows 
a  good  cause  of  action.  The  strict  rule  Im- 
posing duty  to  set  up  all  known  facts  in  an 
answer  is  not  applied  to  bills,  except  in  those 
instances  In  which  an  offer  to  amend  comes 
after  submission  or  decision.  There  the 
rule  is  somewhat  strict,  but  this  amendment 
was  made  before  submission.  The  principal 
limitation  upon  the  right  of  a  plaintiff  to 
amend  his  bill  in  this  state,  before  submis- 
sion, is  that  he  shall  not  depart  from  the 
original  cause  of  action  or  make  a  new  case. 
That  has  not  been  done  here.  He  may  cor- 
rect mistakes  In  his  original  bill  by  an 
amendment.  Burlew  v.  Quarrier,  16  W.  Va. 
108;  Plercy  v.  Beckett,  15  W.  Va.  444;  Doo- 
nan  v.  Glynn,  26  W.  Va.  225 ;  Ratliff  v.  Som- 
mers,  55  W.  Va.  30,  46  S.  B.  712.  As  to  dili- 
gence, the  degree  required  is  in  the  discre- 
tion of  the  trial  court,  subject  to  review  for 
abuse  thereof.  No  abuse  has  occurred. 
While,  as  we  have  said,  the  amended  bill  Is 
not  essential  to  relief,  no  reason  why  thfl 
plaintiff  should  not  be  permitted  to  mature  it 
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1b  perceived.    Hence  this  response  to  the  ob- 
jection to  the  flllDg  thereof. 

PercelTlng  no  error  In  the  decree  complain- 
ed of,  we  affirm  It 


«8  W.  Va.  817) 

BOND  et  aL  t.  VATLOR  et  al. 

(Snpreme  Court  of  Appeals  of  West  VirginitL 

Dec.  6,  1910.    Rehearing  Denied 

Jan.  12,  1911.) 

Cask  Stated. 

A  case  in  which  the  facts  found,  as  sab- 
stantiallT  alleged,  were  supported  by  proof,  jus- 
tifying the  decree  appealed  from,  upon  the  rules 
and  principles  stated  in  the  following  points  of 
the  syllabus. 

(Syllabiu  by  the  Court.) 

1.  Joint  Advbrtubes   (8  4*)— Mutoal  Du- 
ties. 

Where  two  or  more  persons,  as  partners  in 
fact  or  otherwise,  engage  in  a  joint  enterprise  to 
buy  land  or  the  timtier  thereon  for  sale  and 
profit  the  relationship  of  trust  and  confidence  is 
thereby  established,  requiring  good  faith  and 
fair  dealings  between  the  parties. 

[Ed.  Note. — ITor  other  cases,  see  Joint  Ad- 
ventures, Cent  Dig.  S{  8-6;   Dec  Dig.  {  4.*] 

2.  Joint  Advkntobes  (§  4*)—  Mutuax.  Do- 
ties. 

When  such  relationship  Is  once  established 
no  subsequent  dealings  with  the  trust  subject 
by  either  of  the  parties,  while  such  relationship 
continues,  can,  as  between  trustee  and  cestui 
que  trust,  relieve  it  from  the  trust. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Dec.  Dig.  f  4.*] 

8.  Joint  Adventures   (8  7*)  —  Pbaudulen* 

CONVETANCB  OF  TbUST  PBOPEBTT  TO  THIBD 

Person. 

Where  parties  engage  in  a  joint  enterprise 
to  buy  and  sell  real  estate,  or  the  timber  there- 
on, and  one  of  them  takes  title  thereto  in  bimr 
self  pursuant  to  agreement,  or  fraudulently  ac- 
quires it,  and  with  notice  to  him  attempts^  to  re- 
convey  or  release  the  property,  the  subject  of 
the  joint  enterprise,  to  the  vendor,  in  fraud  of 
the  rights  of  other  parties,  equity  will  impress 
the  property  with  the  trust,  in  the  hands  of  the 
party  so  acquiring  the  property,  and  enforce 
the  trust. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Dec.  Dig.  8  7.*] 

4.  Trusts  (88  17,  18*)— Expbess  Trust. 

In  such  cases  of  express  trust  the  statute 
of  frauds  is  Inapplicable.    , 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  88  15-24:  Dec.  Dig.  88  17,  ia»] 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Action  by  William  C.  Bond  and  another 
against  W.  S.  Taylor,  the  Harpers  Ferry 
Timber  Company  and  others.  Decree  for 
plaintiffs,  and  defendant  timber  company  ap- 
peals.   Corrected  and  affirmed. 

Samuel  T.  Spears,  for  appellant  Osenton, 
McPeals  &  Horan,  MoUohan,  McClintic  & 
Mathews,  and  L.  M.  McClintic,  for  appellees 
Bond  and  others.  Andrew  Price  and  E.  D. 
Talbott,  for  appellee  Taylor. 


MILLER,  J.  By  their  orlgioal  and  amend- 
ed bills,  plaintiffs,  William  C.  and-  N".  tJ. 
Bond,  sought  to  establish,  and  have  decreed 
to  them  a  two-thirds  undivided  interest  In 
the  timber  on  a  tract  of  8,467^  acres  In 
Pocahontas  county. 

The  title  to  this  land  is  in  the  defendant, 
the  Harpers  Ferry  Timber  Company,  a  cor- 
poration, organized  by  the  defendant,  W.  S. 
Taylor,  and  four  personal  friends  associat- 
ed with  him,  each  subscribing  for  one  share 
of  stock,  par  value  of  one  hundred  dollars 
each,  and  so  far  as  the  record  shows  con- 
stituting the  entire  amount  of  capital  stock 
subscribed.  Whether  the  amount  subscribed 
was  ever  paid  in  does  not  appear.  This  land 
was  acquired  from  the  Pocahontas  Tanning 
Company,  a  corporation,  by  Taylor  and  was 
by  his  direction  conveyed  to  said  timber 
company,  by  deed  of  December  1,  1904,  at 
the  price  of  |25  per  acre,  aggregating  $211,- 
681.25  of  which  about  $4,000  was  paid  down, 
from  some  source,  the  timber  company  exe- 
cuting to  the  tanning  company  its  fifty-three 
notes  for  $3,918.50  each,  the  first  payable 
June  1st  1905,  the  others  falling  due  respec- 
tively on  the  first  day  of  each  succeeding 
month,  until  the  entire  purchase  money 
should  be  paid. 

The  theory  of  the  original  bill  was,  that 
after  negotiations  begun  and  continued  be- 
tween the  timber  company  and  the  plaintiff 
William  C.  Bond,  acting  for  himself,  his 
brother  N.  U.  Bond,  and  the  said  W.  S.  Tay- 
lor, pursuant  to  a  prior  agreement  between 
them,  and  had  resulted  in  a  contract  for  the 
purchase  of  said  timber,  from  the  timber 
company,  through  Victor  B.  Woolley,  its 
agent  and  attorney,  the  said  Taylor,  collud- 
ing with  Woolley,  the  attorney,  and  other 
Incorporators  and  directors  of  the  timber 
company,  and  in  fraud  of  the  rights  of  the 
plaintiffs,  had  procured  that  company,  Oc- 
tober 3,  1905,  to  sell  and  convey  said  timber 
directly  to  himself,  upon  substantially  the 
same  terms  and  conditions  upon  which  it 
had  been  agreed  the  timber  should  be  sold 
and  conveyed  to  the  plaintiff  William  C. 
Bond,  or  to  him  and  Taylor,  for  himself  or 
themselves,  and  the  said  N.  IT.  Bond,  joint- 
ly Interested  therein. 

In  their  answers  to  the  orlgioal  bills  Tay- 
lor and  the  timber  company  disclosed  for  the 
first  time  that  on  November  25,  1905,  after 
the  injunction  had  been  awarded  against 
them  on  the  original  bill,  November  17,  1905, 
and  we  assume  after  process  thereon  was 
sued  out,  returnable  to  December  Roles  fol- 
lowing, but  whether  then  actually  served  or 
not  does  not  appear,  the  timber  company  and 
Taylor,  by  memorandum  in  writing,  as  recit- 
ed therein,  thereby  mutually  agreed,  in  con- 
sideration of  a  certain  deed,  bearing  even  date 
therewith,  executed  between  the  parties 
thereto,  and  the  sale  of  certain  timber,  lying 
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and  being  upon  the  premises  described  In  said 
deed,  that  the  contract  annexed  thereto,  being 
the  said  contract  of  October  3,  between  tne 
said  timber  company  and  the  said  Taylor,  for 
the  sale,  and  conveyance  of  said  timber  to 
Taylor  should  be  "rescinded  and  rendered  null 
and  void,  and  of  no  more  effect  tlian  as  If  the 
same  had  never  been  entered  Into  between 
the  parties."  It  will  be  observed  that  this 
paper  does  not  purport  to  be  a  reconveyance 
by  Taylor  to  the  timber  company  of  the  tim- 
ber conveyed  to  him ;  It  purports  to  be  only 
a  rescission,  and  an  attempt  to  render  null 
and  void  the  prior  deed  to  him. 

The  amended  bill,  filed  February  20,  1906, 
In  addition  to  the  matter  alleged  In  the  orig- 
inal bill,  charged  in  substance  that  the  prop- 
osition of  the  timber  company,  covered  by 
the  negotiations  begun  and  continued  be- 
tween it  and  the  plaintiffs  and  Taylor, 
through  William  C.  Bond,  and  the  particu- 
lar terms  and  conditions  whereof,  were  stat- 
ed orally,  and  in  letters,  and  telegrams,  and 
more  formally  In  a  draft  of  the  proposed  con- 
tract, submitted  to  plaintiff,  William  O. 
Bond,  by  the  said  Victor  B.  Woolley,  agent 
and  attorney  of  the  said  timber  company,  In 
a  letter  addressed  by  him  to  the  said  Wil- 
liam C.  Bond  and  Walter  S.  Taylor,  of  Au- 
gust 22,  1905,  but  mailed  to  Bond  only  at 
Pittsburg,  Penna.,  and  by  letters  from  said 
Woolley  to  Bond,  In  reply  to  letters  from 
Bond  to  him  of  September  16th,  and  Septem- 
ber 18th,  1905,  had  been  duly  accepted  by 
Bond  for  himself  and  associates,  by  letter  to 
said  Woolley  of  September  22,  1905,  a  time 
and  place  for  final  execution  of  the  contract 
upon  the  part  of  the  timber  company  and  the 
vendees  therein,  being  also  suggested  in 
this  correspondence;  that  in  the  month  of 
April,  preceding,  and  with  the  view  of  pur- 
chasing this  timber  and  manufacturing  it 
into  lumber,  for  the  market,  a  partnership 
agreement  had  been  entered  into  between 
plaintiffs  and  Taylor,  as  the  Durbln  Lumber 
Company,  the  plaintiffs  to  put  In  $50,000  as 
working  capital,  and  the  defendant  Taylor 
to  put  In,  at  a  fair  valuation,  a  saw  mill 
plant  owned  by  blm,  and  the  balance  of  his 
share  In  cash;  that  at  the  time  of  the  forma- 
tion of  said  firm  the  duty  of  carrying  on  ne- 
gotiations for  and  concluding  the  purchase 
of  the  timber  was  delegated  to  William  O. 
Bond,  the  duty  of  acquiring  certain  conces- 
sions from  or  agreements  with  certain  rail- 
roads for  getting  out  the  timber  and  getting 
the  lumber  to  market,  was  assigned  with 
other  duties  to  the  plaintiff  N.  U.  Bond,  and 
that  to  Taylor  was  delegated  the  duty  of  ac- 
quiring certain  rights  of  way ;  and  that  oth- 
er details  were  agreed  upon,  particularly 
with  reference  to  the  operation  of  the  pro- 
posed plant  and  marketing  the  product,  and 
the  part  each  should  take  therein,  and  that 
much  had  been  done  In  furtherance  of  the 
project  by  each  of  the  parties;  that  while 
occupying    this    relationship    of   co-partner 


and  of  tiust  and  confidence  to  the  plaintiffs, 
and  with  notice  thereof  to  the  timber  com- 
pany, and  Woolley,  its  agent  and  attorney, 
Taylor  had  procured  said  timber  company  to 
sell  and  transfer  to  him  said  timber  by  the 
deed  or  contract  of  October  3,  1906,  upon 
substantially  the  same  terms  and  conditions 
upon  which  by  the  agreement  aforesaid  the 
said  timber  had  been  sold,  to  be  transferred 
to  the  said  William  O.  Bond,  or  to  him  and 
Taylor,  for  the  use  of  said  partnership,  or  a 
corporation  to  be  organized,  and  that  said 
purchase  by  said  Taylor,  while  standing  In 
such  relationship  of  trust  and  confidence, 
should  be  decreed  to  have  been  for  the  use 
and  benefit  of  said  partnership;  that  by  the 
attempted  rescission  and  nullification  of  said 
contract  of  October  3,  1905,  and  the  release 
of  said  timber  by  Taylor  to  his  timber  com- 
pany, the  property  and  assets  of  said  firm,  a 
dissolution  thereof  had  been  effected,  and 
that  said  timber  company  should  be  decreed 
to  be  holding'  two  thirds  interest  in  said 
timber  in  trust  for  the  plaintiffs. 

Hie  court  below  on  final  hearing,  on  June 
4,  1909,  pronounced  the  decree  appealed  from. 
Predicating  its  decree  for  plaintiffs  thereon 
the  cdurt  found  certain  specific  facts,  num- 
bered in  the  decree  from  one  to  ten,  but  each 
fact  so  found  contains  a  number  of  facts. 
Some  are  conclusions  of  law,  adjudicating 
the  rights  of  the  parties  rather  than  mere 
findings  of  facts.  Segregated  and  more  brief- 
ly stated,  they  are  as  follows:  (1)  That  a' 
partnership  agreement  was  entered  Into  be- 
tween plaintiffs  and  W.  S.  Taylor  for  the 
purpose  of  buying  the  timber  upon  the  tract 
of  the  Harpers  Ferry  Timber  Company;  (2) 
That  the  firm  name  of  the  partnership  was 
Durbln  Lumber  Company;  (3)  That  the  In- 
terest of  the  partners,  William  C.  Bond,  N. 
U.  Bond,- and  W.  S.  Taylor,  was  one-third 
each;  (4)  Tliat  subsequently  they  decided 
and  agreed  to  incorporate  the  Durbin  Lum- 
ber Company  and  have  the  legal  title  to  the 
timber  transferred  to  It;  (5)  That  a  charter 
was  issued  to  said  Durbin  Lumber  Company 
upon  an  application  signed  by  the  parties 
and  their  attorneys  as  stockholders;  (6) 
That  the  Harpers  Ferry  Timber  Company 
owned  the  timber  at  the  time  of  these  nego- 
tiations; (7)  That  the  Harpers  Ferry  Tim- 
ber Company  was  created  and  organized  by 
W.  S.  Taylor,  who  induced  the  other  stock- 
holders to  Join  him;  (8)  That  in  all  the  trans- 
actions in  the  Harpers  Ferry  Timber  Com- 
pany  as  shown  in  this  case  W.  S.  Taylor  took 
an  active,  if  not  a  leading  part  therein,  and 
that  he  was  the  dominant  spirit  in  all  the 
transactions  of  the  corporation  ;*  (9)  That 
on  the  22nd  day  of  September,  1905,  the 
plaintiff,  W.  C.  Bond,  cbnduded  a  contract 
in  writing  with  the  Harpers  Ferry  Tim- 
ber Company,  purchasing  the  timber  on  the 
8467  acre  tract;  (10)  That  on  October  3rd, 
1905,  Taylor  obtained  from  the  Harpers 
Ferry  Timber  Company  a  contract  or  deed 
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selling  him  the  timber  on  the  land  in  ques- 
tion npon  practically  the  same  terms  aa 
the  contract  previously  accepted  by  W.  C. 
Bond,  and  that  by  reason  thereof  the  said 
Taylor  became  and  was  the  trustee  for  the 
plaintttFs  as  to  two-thirds  of  said  timber,  or. 
In  other  words,  that  the  timber  lu  his  hands 
was  Impressed  with  a  trust  for  the  plaintiffs' 
benefit;  (11)  That  Taylor  refused  to  recog- 
nize the  rights  of  the  plaintiffs  in  and  to  such 
timber  in  accordance  with  their  partnership 
agreement  at  Pittsburg;  (12)  That  on  No- 
vember 25th,  1905,  eight  days  after  the  grant- 
ing of  the  temporary.  Injunction  in  this  case, 
the  defendants,  Taylor  and  the  timber  com- 
pany, attempted  to  abrogate  the  contract  of 
October  3rd,  but  that  in  said  attempted  abro- 
gation the  Harpers  Ferry  Timber  Company 
was  not  a  purchaser  for  value  or  without 
notice,  and  that  the  same  was  ineffective  to 
divest  the  timber  of  the  trust  in  favor  of 
the  plaintiffs;  (13)  That  under  the  contract 
from  the  Harpers  Ferry  Timber  Company  to 
Taylor  of  October  3rd,  already  found  to  have 
been  for  the  benefit  of  the  plaintiffs  and 
Taylor,  that  Taylor  is  to  have  twelve  years 
from  its  date  to  manufacture  and  remove  the 
timber  from  the  land,  and  further  that  the 
timber  company  and  Taylor  by  denying  the 
plaintiffs'  rights  thereunder,  have  rendered 
it  impossible  to  begin  the  manufacture  of  the 
timber  under  said  contract,  and  thereupon 
decides  as  to  the  right  of  the  plaintiffs,  that 
'said  twelve  years  have  not  yet  begun  to  run, 
and  should  run  from  the  time  the  plaintiffs 
or  a  purchaser  at  a  Judicial  sale  is  enabled 
to  obtain  possession;  (14)  That  a  vendor's 
lien  suit  is  pending  against  the  timber  com- 
pany to  sell  the  land  and  timber ;  (15)  That 
in  the  event  of  a  sale  for  a  price  greater 
tl>an  $2.50  per  thousand  feet  the  plaintiffs 
are  entitled  to  two-thirds  of  any  surplus  and 
the  timber  company  to  one-third,  after  the 
satisfaction  of  such  vendor's  lien,  and  sub- 
ject to  a  settlement  between  them  as  to 
money  and  time  expended  for  which  credit 
should  be  given. 

As  stated  some  of  these  findings  are  ad- 
judication of  right  rather  than  findings  of 
fact  The  findings  of  fact  we  think  are  sub- 
stantially covered  by  allegation  and  are 
abundantly  supported  by  proof.  And  no 
fault  80  far  as  we  see  is  to  be  found  with 
the  adjudications  or  conclusions  of  law. 

Upon  the  facts  so  found,  and  the  decree 
fixing  the  rights  and  status  of  the  parties, 
the  court  further  decreed,  that  M.  J.  Sims 
be  appointed  a  special  receiver,  to  take  pos- 
session of  the  timber  on  said  land,  which  is 
of  the  quality  and  size  mentioned  In  the  con- 
tract between  the  timber  company  and  Tay- 
lor, of  October  3,  1905,  directing  him  to  do 
all  things  necessary  and  proper  to  be  done  to 
protect  said  timber  from  loss  or  destruction, 
and,  in  so  far  as  it  might  be  within  his 
power,  to  do  all  things  necessary  and  proper 
to  protect  the  said  timber  company  in  and 


to  the  land  and  timber  not  sold  to  the  said 
Taylor,  in  accordance  with  the  promises  and 
agreements  of  said  Taylor  In  said  contract. 
And  he  Is  also  thereby  authorized  to  nego- 
tiate the  sale  of  said  timber,  subject  to  all 
the  terms  and  stipulations  contained  In  the 
contract  between  said  timber  company  and 
Taylor,  except  such  necessary  changes  in 
dates  and  names  as  may  be  necessary  to  con- 
form to  said  contract,  and  the  rights  of  the 
parties  adjudicated  and  decreed  by  said  de- 
cree, and  with  the  further  exception  that 
should  said  property  sell  for  more  than  the 
price  stipulated  In  said  contract  the  terms  of 
payment  for  the  excess  should  be  as  such 
special  receiver  might  deem  reasonable  and 
to  the  best  interests  of  the  plaintiffs  and 
the  said  timber  company,  but  It  Is  provided 
that  said  special  receiver  shall  not  enter  into 
a  final  contract  of  sale,  until  all  the  terms 
and  conditions  thereof  have  been  submitted 
to  the  court  for  approval. 

The  decree  also  refers  the  cause  to  a  com- 
missioner, to  state  an  account  of  said  part- 
nership, and  between  the  partners,  giving 
certain  specific  directions  therein  with  re- 
spect to  certain  contingent  conditions  that 
might  arise,  all  as  the  basis  for  subsequent 
decree  disposing  of  all  questions  involved, 
and  the  rights  of  the  parties;  and  It  Is 
finally  provided  thereby  that  nothing  con- 
tained therein  should  be  so  construed  as  to 
prevent  the  plaintiffs  or  the  Harpers  Ferry 
Timber  Company  from  paying  off  and  dis- 
charging the  vendor's  lien  on  said  timber, 
and  in  the  event  that  either  of  said  parties 
should  pay  off  said  lien,  that  full  credit 
should  be  given  therefor  in  any  distribution 
or  division  of  said  timber  or  the  proceeds  of 
the  sale  thereof. 

The  chief  points  of  attack  by  appellants 
upon  this  decree,  are,  that  the  partnership 
was  not  established;  that  the  timber  com- 
pany was  a  purchaser  from  Taylor  for  value, 
without  notice,  or  notice  of  the  partnership 
agreement;  that  the  proof  does  not  establish 
the  fact  that  the  letter  from  W.  C.  Bond  to 
WooUey,  of  September  22,  1905,  was  either 
mailed  by  Bond,  or  received  by  Woolley,  and 
that  if  received  It  was  not  an  acceptance  un- 
conditionally of  the  proposition  communi- 
cated by  Woolley,  through  the  post  office,  and 
whereby  Woolley  for  the  timber  company 
made  the  post  office  department  Its  agent  to 
receive  and  transmit  acceptance  thereof;  that 
Woolley  did  not  by  his  letter  of  September 
18,  1905,  waive  the  manner  of  acceptance  or 
the  requirement  that  Taylor  should  Join  with 
Bond  therein;  that  if  the  plaintiffs  ever  had 
any  rights  under  the  contract  made  with 
Taylor  or  with  Bond  they  lost  the  same  un- 
der the  provision  for  forfeiture  In  the  pro- 
posed contract  to  Bond  and  Taylor.  It  is 
also  assigned  as  error  that  the  court  took 
Judicial  notice  of  the  vendor's  lien  suit  of 
the  Pocahontas  Tanning  Company. 

That  a  partnership  was  formed  by  agree- 
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ment  at  Pittsburg  In  April,  1905,  the  e-rf- 
dence  leaves  no  room  for  two  opinions.  It 
Is  fully  established  not  only  by  the  positive 
testimony  of  witnesses  present,  but  by  things 
done  afterwards  In  furtherance  of  the  part- 
nership business,  some  of  which  have  already 
been  referred  to.  Taylor  In  one  of  his  let- 
ters to  Bond  actually  refers  to  "our  firm." 
In  others  he  refers  to  the  Durbln  Liuml)er 
Company,  before  charter  obtained,  or  or- 
ganization of  the  corporation.  If  there  was 
not  a  syllable  of  testimony  as  to  the  agree- 
ment we  think  the  partnership  could  well 
be  established  from  the  evidence  of  what  the 
partners  did,  and  from  their  relation  to  and 
dealings  with  the  property  of  each  other. 
Setzer  v.  Beale,  19  W.  Va.  274;  Woods  v. 
Ward,  48  W.  Va.  652,  664,  37  S.  B.  520. 

Did  the  timber  company  have  notice?  We 
thint  it  did.  The  court  below  so  found.  The 
argument  is  made  that  notice  to  Taylor,  a  di- 
rector. Interested  with  the  Bonds  In  the  pur- 
chase of  the  property,  was  not,  under  the  au- 
thorities, notice  to  the  company.  Authorities 
are  cited  for  this  proposition.  The  general 
rule  respecting  this  subject  is  generally  un- 
derstood. The  case  does  not  turn  on  the 
question  of  notice  to  Taylor.  Woolley,  the 
attorney  and  agent  for  the  company,  in  all 
these  negotiations  concededly  had  notice  of 
the  rights  of  the  pialntUfs  In  the  negotia- 
tions and  sale  of  this  property.  Notice  to 
blm,  as  such  agent,  was  notice  to  defendant 
corporation.  It  was  through  him  that  Tay- 
lor dealt  with  his  company  in  securing  the 
contract  to  be  made  directly  to  himself  In 
place  of  to  Bond,  or  Bond  and  Taylor,  a  con- 
tract as  already  shown,  upon  substantially  the 
same  terms  and  conditions  as  the  one  sub- 
mitted to  Bond.  The  relation  in  time,  place 
and  circumstance  between  the  proposition  to 
Bond  and  the  contract  with  Taylor  is  too 
close  not  to  charge  notice  to  Woolley,  and 
through  him  to  his  company. 

Was  the  letter  from  W.  C.  Bond  of  Sep- 
tember 22,  1905,  received  by  Woolley?  The 
court  below  found  that  It  was.  That  it  was 
written,  addressed  to  Woolley,  at  Wilming- 
ton, and  deposited  in  the  post  office  at  Pitts- 
burg, Is  proven  by  three  witnesses,  the  plain- 
tiffs and  the  stenographer  who  transcribed 
It  It  is  proven  never  to  have  been  returned 
according  to  the  directions  on  the  envelope. 
It  Is  hardly  conceivable  that  Bond  would 
not  have  answered  this  letter  of  Woolley. 
The  plaintiffs  so  far  as  this  record  shows 
had  acted  In  entire  good  faith,  they  wanted 
the  property.  Indeed,  were  anxious  to  get  It. 
Both  of  the  plaintiffs  had  done  many  things, 
known  to  Taylor  and  to  Woolley,  in  further- 
ance of  the  scheme  to  acquire  the  property 
and  operate  it.  They  had  spent  a  good  many 
hundred  dollars,  and  had  obligated  them- 
selves by  various  contracts,  and  It  is  un- 
thinkable; seeing  as  we  do  the  circumstances 
surrounding  them,  and  the  facts  Impelling 
them,  that  they  should  have  so  suddenly 
dropped  the  proposition,  as  defendants  would 


have  us  believe.  The  fact  that  the  proposed 
contract  was  not  signed  by  Bond  and  Tay- 
lor and  returned  to  Woolley  seems  Immate- 
rial. The  proposition  to  insert  the  name  of 
Taylor  vras  not  according  to  the  agreement 
of  the  parties.  Bond  was  authorized,  as  Tay- 
lor admits,  and  as  the  agreement  was,  to  take 
the  title  to  the  property  in  his  own  name. 
The  contract  was  not  signed  by  the  corpora- 
tion, and  while  Bond  seems  to  have  made  no 
objections  to  Taylor  signing  it,  the  fact  la 
that  Taylor  was  at  band,  la  Wilmington 
where  Woolley  was,  and  where  Bond  was 
not,  and  If  Woolley  desired  Taylor  to  sign 
It  is  apparent  that  be  could  have  obtained 
Taylor's  signature.  The  fact  that  "he  did  not 
is  made  the  sitbject  of  a  forceful  argument 
by  counsd  on  the  other  side.  .  The  question 
we  think  Is  immaterial  and  unnecessary  to 
pursue.  It  will  suffice  for  all  purposes  to 
say  that  It  strikes  us  as  a  very  slight  ground 
on  which  to  deny  the  legal  effect  of  Bond's 
acceptance  of  the  timber  company's  proposi- 
tion. Woolley  knew  of  Bond's  contract  to 
bind  the  plaintiffs  and  Taylor  thereby. 

The  court  did  not  in  fact  take  judicial  no- 
tice of  the  vendor's  lien  suit.  The  pendency 
of  that  suit  was  fully  proven,  in  a  way  satis- 
fying the  purposes  of  this  suit  and  Justify- 
ing the  decree. 

We  regard  It  unnecessary  to  reconsider, 
for  the  purposes  of  this  suit,  the  correctness 
of  Campbell  v.  Beard,  57  W.  Va.  501,  50  S. 
E.  74T,  and  Cobb  v.  Dunlevle,  63  W.  Va.  S9&. 
60  S.  E.  384,  as  to  the  effect  of  posting  a  let- 
ter of  acceptance  In  the  post  office.  As  we 
view  this  case  It  does  not  turn  on  that  ques- 
tion. The  decree  may  stand  not  only  on  the 
theory  of  partnership  and  relationship  of 
Taylor  to  the  firm,  when  he  acquired  the 
deed  for  the  timber  from  his  timber  com- 
pany of  October  3,  but.  Independently  of  the 
partnership,  on  the  fact  that  he  had  conced- 
edly, with  notice  to  Woolley  and  his  timber 
company,  joined  with  the  plaintiffs  In  a  joint 
enterprise  to  purchase  this  timber,  and  while 
he  stood  In  that  relation  to  plaintiffs,  and 
pending  negotiations  for  the  timber  he  pro- 
cured the  deed  therefor  to  be  made  to  him- 
self, and  thereupon  set  up  adverse  claim  to 
the  property,  a  fraud  practiced  upon  bis  as- 
sociates. 

The  correctness  of  the  decree  adjudicating 
the  interests  of  the  plaintiffs  does  not  de- 
pend upon  notice  to  the  timber  company  of 
the  partnership  in  fact.  Where  two  or  more 
persons,  whether  as  actual  partners  or  oth- 
erwise, engage  In  a  joint  enterprise  to  buy 
land  or  the  timber  thereon  for  sale  and  prof- 
It,  relationship  of  trust  and  confidence  Is 
thereby  established,  requiring  good  faith  and 
fair  dealing  between  the  parties.  Smith, 
Law  of  Fraud,  §§  111,  102,  and  23;  Miller  v. 
Ferguson,  107  Va.  249,  57  S.  B.  649,  122  Am. 
St.  Rep.  840 ;  Potts  v.  Fitch,  47  W.  Va.  63, 
34  S.  B.  959;  Hamilton  v.  McKlnney,  52  W. 
Va.  317,  43  S.  E.  82;  Nease  v.  Caiiehart  8 
W.  Va.  93;    Currence  v.  Ward,  43  W.  Va. 
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367,  27  S.  E.  329;  Criss  ▼.  Criss.  65  W.  Va. 
683,  64  S.  B.  905;  Floyd  v.  Duffy  (decided 
tbis  term)  69  S.  E.  993. 

This  relation  of  trust  and  confidence  being 
once  establlBbed  no  subsequent  dealings  with 
the  trust  subject  by  eitber  of  the  parties 
while  such  relationship  continues,  can,  as 
between  trustee  and  cestui  que  trust,  relieve 
it  from  tbe  trust  Vangllder  t.  Hoffman,  22 
W.  Va.  1 ;  Lawrence  v.  Du  Bols,  16  W.  Va. 
443;  Murry  v.  Sell,  23  W.  Va.  475;  Currence 
T.  Ward,  43  W.  Va.  371,  27  S.  B.  329;  Floyd 
V.  Dufry,  supra. 

Where  parties  so  ^gage  in  a  Joint  enter- 
prise, to  buy  and  sell  real  estate,  or  the  tim- 
ber thereon,  and  one  of  them  takes  title 
thereto  in  himself  pursuant  to  agreement,  or 
fraudulently  acquires  It,  and,  with  notice  to 
him,  attempts  to  reconvey  or  release  the  prop- 
erty, the  subject  of  the  joint  enterprise,  to 
the  vendor,  in  fraud  of  the  rights  of  the  par- 
ties, equity  will  impress  the  property  with 
the  trust,  in  the  hands  of  tbe  party  so-  ac- 
quiring the  property,  and  enforce  the  trust. 
Potts  V.  Fitch,  OHss  V.  Criss,  and  Floyd  t. 
Duffy,  supra. 

In  such  cases  of  express  trust  the  statute 
of  frauds  has  no  application.  Miller  v.  Fer- 
guson, Currence  v.  Ward,  and  Floyd  v.  Duf- 
fy, supra.  And  tbe  weight  of  authority  is 
that  verbal  contracts  of  partnership  to  buy 
or  to  deal  in  real  estate  la  not  within  the 
statute  of  frauds.  1  Collyer  on  Partner- 
ship (eth  Ed.)  §  1,  p.  7 ;  1  Bates  on  Partner- 
ship, f  302 ;  Browne's  Statute  of  Frauds  (5th 
Ed.)  I  262;  Archibald  v.  McNerhanle,  29 
Can.  Sup.  Ct  564 ;  McElroy  v.  Swope  (C.  C.) 
47  Fed.  380;  Bates  v.  Babcock,  95  Cal.  484, 
30  Pac.  606,  16  Lu  R.  A.  745.  29  Am.  St  Rep. 
133 ;  Meagher  v.  Reed,  14  Colo.  339,  24  Pac. 
681,  9  L.  R.  A.  455;  Speyer  v.  Desjardlns, 
144  111.  641,  32  N.  E.  283,  36  Am.  St.  Rep. 
473;  Van  Housen  v.  Copeland,  180  111.  74, 
B4  N.  E.  169;  Holmes  v.  McCray,  51  Ind.  358, 
19  Am.  Rep.  735;  Richards  v.  Grinnell,  63 
Iowa,  44,  18  N.  W.  668,  50  Am.  Rep.  727; 
Jones  V.  Davles,  60  Kan.  309,  56  Pac.  484,  72 
Am.  St  Rep.  354;  Garth  v.  Davis,  120  Ky. 
106,  85  S.  W.  692,  27  Ky.  Law  Rep.  505,  111 
Am.  St  Rep.  571;  Fountain  v.  Menard,  53 
Minn.  443,  55  N.  W.  601,  39  Am.  St  Rep. 
617 ;  Newell  v.  Cochran,  41  Minn.  374,  43  N. 
W.  84;  Hirbour  v.  Reeding,  3  Mont  15 ; 
Chester  v.  Dlckerson,  54  N.  Y.  9,  13  Am.  Rep. 
550;  Babcock  v.  Read,  99  N.  Y.  609,  1  N.  E. 
141;  Ostrander  v.  Snyder,  73  Hun,  378,  26 
N.  Y.  Supp.  263;  Flower  v.  Barnekoff,  20 
Or.  132,  25  Pac.  370,  11  L.  R.  A.  149 ;  Daven- 
port V.  Buchanan,  6  S.  D.  376,  61  N.  W.  47; 
Case  V.  Soger,  4  Wash.  492,  30  Pac.  64a 

The  receivership,  under  the  facts  and  cir- 
cumstances proven  in  the  case,  we  think  was 
proper,  and  we  perceive  no  error  in  the  de- 
cree appointing  the  special  receiver. 

A  slight  error  In  the  decree  Is  practically 
conceded.    The  decree,  inadvertently,  In  the 


eighth  finding,  "holds  that  in  the  «  ent  said 
land  and  timber  is  sold  on  account  of  said 
vendor's  Hen,  that  any  surplus  remaining 
and  above  the  $250,000,001,  the  purchase  price 
based  on  100,000,000  feet  of  standing  timber, 
mentioned  and  set  out  in  the  said  contract 
of  October  3, 1905,  would  belong  to  plaintiffs 
and  to  the  Hari)ers  Ferry  Timber  Company," 
eta  Literally  Interpreted  the  decree  might 
be  construed  to  give  plaintiffs  and  the  tim- 
ber company  an  interest  in  the  surplus  pro- 
ceeds of  the  sale  of  the  land  as  well  as  tbe 
timber,  which  would  of  course  be  error.  But 
as  the  bill  sought  no  such  relief,  and  this 
part  of  the  decree  would  be  Inconsistent  with 
other  provisions  thereof,  the  decree  should 
and  will  be  corrected,  by  omitting  from  the 
clause  quoted  tbe  words  "land  and." 

As  so  corrected,  and  for  the  reasons  giv- 
en, the  decree  will  be  affirmed,  with  costs  to 
the  ap^lees. 


(68  W.  Va.  293) 

DUNCAN  T.  BALTIMORE  4  O.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.   29.    1910.     Rehearing   Denied 

Jan.  10,  1911.) 

(Syttabu*  by  the  Court.) 

1.  jTTSnCES  OF  THK  PEACE  (§  140*)— APPEAJr-* 
CONSTITUTIOKAL    LaW. 

The  statute  (Code  1906,  c  50,  |  163)  limit- 
ing appeals  from  justices  to  cases  involvins 
more  than  fifteen  dollais  la  constitutional  and 
valid. 

lEd.  Note.— For  other  cases,  see  Jostioes  ot 
the  Peace,  Dec.  Dig.  §  140.»] 

f Additional  Syllahua  by  Editorial  Staff.) 

2.  Justices  of  the  Peace  (S  139*v)— appeai.8 
— "Mankkb." 

The  woid  "manner"  means  the  handling 
of  a  thing,  and,  as  used  in  the  constitutional 
provision  which  directs  the  allowance  of  ap- 
peals from  justices  "in  such  manner  as  may 
be  prescribed  by  law,"  means  that  appeals  from 
judgments  of  justices  shall  be  allowed  by  sudi 
handling  of  the  subject  as  may  be  prescribed  by 
law. 

[Ed.  Note. — For  ottier  cases,  see  Justices  of 
the  Peace,  Dec.  Dig;  {  139.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4333-4337.] 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  R.  W.  Duncan  against  the  Balti- 
more &  Ohio  Railroad  Company.  Judgment 
for  plaintiff  before  a  Justice,  and,  froin  a 
judgment  of  tbe  circuit  court  refusing  peti- 
tion for  an  appeal,  defendant  brings  error. 
Affirmed. 

W.  W.  Brannon,  for  plaintiff  In  error. 

ROBINSON,  P.  The  case  presents  a 
single  question:  Is  the  statute  which  re- 
stricts appeals  from  judgments  of  justices 
to  cases  Involving  more  than  fifteen  dollars 
a  constitutional  and  valid  one? 

It  is  submitted  that  the  act  llmltl;Dg  ap- 
peals to  cases  Involving  the  amount  named. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Ker  No.  Series  ft  Rep'r  lodezn 
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Code  1906,  c.  50,  §  163,  is  violative  of  the 
constitutional  provision  In  relation  to  ap- 
peals from  Judgments  of  Justices,  which 
reads:  "Appeals  shall  be  allowed  from  judg- 
ments of  justices  of  the  peace  In  such  man- 
ner as  may  be  prescribed  by  law."  Const, 
art  8.  §  28  (Code  1906,  p.  Uxvl).  It  is  said 
that  this  provision  of  tie  constitution  allows 
appeals  from  judgments  of  justices  regard- 
less of  the  amount  involved  in  any  case,  <uid 
that  the  statute  Infringes  on  the  right  to 
appeal  guaranteed  by  the  constitution.  So 
It  Is  Insisted  that  any  case  in  which  a  justice 
has  rendered  a  judgment  may  be  appealed. 
The  argument  is  made  that  the  tieglslature 
could  only  prescribe  method  in  regard  to 
taking  appeals  from  justices — that  the  law- 
making body  could  do  no  more  than  prescribe 
a  mode  of  procedure  In  regard  to  the  allow- 
ance of  spch  appeals.  The  word  "manner" 
used  in  the  provision  of  the  constitution 
which  we  have  quoted  is  pblnted  out  to  justi- 
fy this  view  and  construction. 

The  provision  of  the  constitution  to  which 
we  have  referred  is  an  amendment'  adopted 
in  the  year  1880.  Prior  to  the  adoption  of 
this  amendment,  the  constitution  of  1872  mere- 
ly recognized  the  right  to  appeal  from  justices 
by  providing  that  the  county  court  should 
have  jurisdiction  of  such  appeals,  and  no 
inhibition  against  legislation  regulating  the 
character  of  appeals  from  Justices  was  pre- 
scribed. Immediately  following  the  adop- 
tion of  the  constitution  of  1872,  at  a  session 
of  the  liegislature  called  for  the  purpose  of 
more  completely  putting  the  new  constitution 
Into  operation,  an  act  like  the  one  that  is 
now  questioned  was  passed,  except  that  the 
amount  which  characterized  appeals  from 
justices  was  fixed  at  ten  dollars.  Acts  1872- 
73,  c.  226,  {  117.  So  for  many  years  before 
the  amendment  of  1880,  It  had  been  our  poli- 
cy to  allow  appeals  from  justices  in  such 
manner  as  was  prescribed  by  law.  It  bad 
been  our  legal  manner  or  custom  for  the 
Legislature  to  characterize  the  cases  lb  which 
these  appeals  should  be  allowed.  Now,  was 
a  change  In  this  particular  Intended  by  the 
amendment?  We  know  as  a  matter  of  state 
history  that  the  amendment  of  1880,  revising 
all  that  part  of  the  constitution  relating  to 
the  judicial  department,  was  brought  about 
really  for  a  reform  of  the  county  court  sys- 
tem. Naturally  some  other  changes  were 
made,  but  the  moving  cause  of  any  change 
was  dissatisfaction  with  the  county  courts 
as  then  constituted.  Again  we  ask,  was  it 
intended  to  change  the  system  in  regard  to 
appeals  from  Justices — was  it  intended  to  de- 
part from  the  long  existing  policy  of  leaving 
to  the  Legislature  the  power  to  say  what  cas- 
es should  be  appealed  from  justices?  If  a 
change  in  that  particular  was  intended,  it 
was  not  plainly  written  into  the  amendment 
Indeed  that  amendment  seems  to  Iterate  the 
former  policy.  And  does  not  this  former 
policy  serve  to  explain  the  use  of  the  lan- 


guage of  the  amendment?  Appeals  from  jus- 
tices were  being  allowed  as  prescribed  by 
law.  They  were  being  allowed  In  such  cases 
as  the  Legislature  deemed  proper.  Did  the 
direction  that  they  should  be  allowed  in  such 
manner  as  may  be  prescrioed  by  law. work 
a  change?  If  it  had  been  so  Intended  would 
not  the  amendment  plainly  have  stated  that 
in  aU  cases  appeals  from  Justices  should 
be  allowed?  Why  was  language  used  that 
practically  pronounced  the  very  process  al- 
ready in  vogue?  If  a  change  was  intended, 
it  weuld  seem  that  the  words  of  the  amend- 
ment would  have  departed  more  specifically 
from  any  meaning  of  that  mode  already  prac- 
ticed. 

And  immediately  following  the  adoption  of 
the  amendment  came  the  Legislature  of  1881, 
which  re-enacted  the  very  statute  in  relation 
to  allowing  these  appeals  that  existed  under 
the  unamended  constitution,  with  an  amend- 
ment of  the  act  however,  making  the  amount 
necessary  for  an  appeal  to  exceed  the  sum  ot 
fifteen  dollars  instead  of  ten.  Acts  1881,  c. 
8,  §  163.  This  amendment  of  the  statute 
shows  that  the  legislative  mind  was  specif- 
ically directed  to  the  act  It  shows  that  the 
law-makers  recognized  that  it  was  within 
the  legislative  power,  under  the  amendment 
just  adopted,  so  to  legislate.  Here  we  see 
a  direct  contemporaneous  legislative  con- 
struction of  the  constitutional  provision  that 
is  involved  in  this  case.  Since  that  day  the 
statute  has  remained  the  same  as  then  re- 
enacted.  And  the  contemporaneous  construc- 
tion given  the  provision  of  the  constitution  by 
the  people  through  tiielr  representatives  in 
that  I<efelslature  has  ever .  since  that  time 
been  generally  and  acceptably  recognized. 
Litigants  have  scarcely  questioned  that  con- 
struction, and  no  court  jo  far  as  we  are 
Informed,  has  refused  to  accept  it  Through- 
out these  years  It  seems  to  have  been  con- 
ceded that  this  provision  gave  the  Legislature 
the  power  in  relation  to  appeals  which  it 
exercised.  It  seems  to  have  been  conceded 
by  the  contemi>oraneous  legislative  construc- 
tion, and  by  general  practical  construction 
which  has  followed,  that  the  provision  mere- 
ly directed  that  there  should  be  established 
by  law  that  system  of  appeals  from  justices 
which  the  Legislature  should  deem  proper. 
And  such  construction  is  by  no  means  an 
unreasonable  one. 

The  language  of  the  provision  Is  not  op- 
posed to  the  construction  adopted  and  follow- 
ed. The  text  is  readily  susceptible  of  that 
construction,  as  we  shall  show.  It  is  surely 
a.  consideration  of  great  weight  that  those 
who  were  familiar  with  the  Intention  of  the . 
new  provision  gave  it  an  interpretation  of 
which  it  was  susceptible.  Even  If  the  con- 
trary meaning  is  also  within  the  words  used, 
we  must  in  reason  believe  that  those  acting 
upon  the  provision  at  a  time  when  its  in- 
tents and  purposes  were  best  known  gave  it 
the  force  tliat  was  intended  in  its  making. 
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Tbeir  construction  not  being  plainly  against 
the  letter,  If  the  clause  Is  of  doubtful  mean- 
ing, we  must  yield  to  the  presumption  that 
they  were  right  In  the  Interpretation  which 
they  gave.  And  the  general  and  continued 
acceptance  of  this  construction  that  was  flrst 
given  Is  likewise  a  consideration  of  weight 
tfUdge  Cooley  says:  "Where  a  particular  con- 
struction has  been  generally  accepted  as  cor- 
rect, and  especially  when  this  has  occurred 
contemporaneously  with  the  adoption  of  the 
constitution,  and  by  those  who  had  oppor- 
tunity to  understand  the  Intention  of  th'e  in- 
strument, It  is  not  to  be  denied  that  a  strong 
presumption  exists  that  the  construction 
rightly  Interprets  the  Intention."  Const  Llm. 
(6th  Ed.)  82. 

The  provision  only  says  generally  that  ap- 
peals shall  be  allowed.  It  does  not  say  that 
In  all  cases  they  shall  be  allowed.  It  mere- 
ly pronounces  that  an  appellate  system  shall 
exist  In  regard  to  Judgments  of  Justices. 
The  mere  expression  "appeals  shall  be  allow- 
ed  from  Judgments  of  Justices  of  the  peace" 
does  not  command  that  such  appeals  be  al- 
lowed In  all  cases — It  does  not  command  that 
ho  cases  be  rejected.  For,  though  the  stat- 
ute prescribes  only  certain  cases  In  which 
appeals  stfall  be  allowed,  still  it  obeys  the 
constitutional  mandate,  since  It  does  allow 
appeals.  The  constitution  does  not  define 
how  many  or  what  kind  of  appeals  from 
Justices  shall  be  allowed.  It  only  commands 
that  there  shall  be  appeals  from  Judgments 
of  justices.  The  command  has  been  compiled 
with  In  the  making  of  the  statute.  An  ap- 
pellate system  has  been  devised  for  cases 
from  Justices.  The  constitution  does  not  pre- 
scribe that  all  cases  shall  be  included  In  It 
Appeals  are  allowed  by  statute.  The  constl- 
tutionjil  command  has  been  obeyed.  Let  us 
Illustrate:  A  direction  to  a  servant  that  he 
shall  bring  apples  from  the  cellar,  without 
naming  the  number  or  kind,  is  certainly  com- 
plied with  if  he  brings  up  only  the  largest 
and  leaves  those  that  he  deems  fit  to  reject 
By  such  direction  he  does  not  understand 
that  he  Is  to  bring  up  all  of  the  apples.  He 
complies  when  he  brings  only  the  apples  that 
he  selects.  And  he  is  not  restricted  as  to 
the  selection  that  he  shall  make. 

Now,  since  the  constitution  does  not  say 
that  all  cases  shall  be  appealed,  and  does  not 
define  the  character  of  cases  that  shall  be 
appealed,  what  limitation  or  restriction  has 
been  placed  on  the  Legislature  in  rejecting 
certain  coses.  That  law-making  body  at  all 
times  has  supreme  power  within  the  limits 
defined  by  the  constitution.  It  has  rejected 
small  cases,  but  the  constitution  did  not 
forbid  that  it  should  not  It  has  complied 
with  the  provision,  because  it  has  prescribed 
a  law  allowing  appeals.  It  was  not  told  to 
allow  all  cases  to  be  appealed,  but  merely 
to  allow  *appeals.  Wherein  has  It  exceeded 
the  direction?  The  mandate  was  silent  as 
to  the  character  of  appeals  that  should  be 
allowed.     Then,    pray,    what   restriction   on 


the  legislature  existed  in  relatica  to  fixing 
the  character? 

Indeed,  a  most  reasonable  Interpretation  of 
the  clause  of  the  constitution  under  consider- 
ation Is,  simply,  that  the  Legislature  shall 
make  provision  for  appeals  from  Judgments 
of  Justices.  Most  evidently  It  was  so  under- 
stood by  those  who  made  It  They  promptly 
gaVe  It  this  meaning,  and  proceeded  to  car- 
ry out  the  mandate  in  that  light.  They  con- 
strued the  words  "appeals  shall  be  allowed 
from  Judgments  of  Justices  of  the  peace  in 
such  manner  as  may  be  prescribed  by  law" 
only  mean  that  by  law  a  process  of  appeal 
from  Justices  should  be  prescribed.  They 
did  not  see  in  the  clause  a  limitation  on  the 
Legislature  In  prescribing  that  process.  They 
saw  nowhere  in  the  constitution  a  direction 
that  In  every  case  an  appeal  should  lie. 
They  were  not  limited  in  prescribing  such 
appellate  process.. 

The  provision  of  the  constitution  directs 
the  allowance  of  appeals  from  Justices  "in 
such  manner  as  may  be  prescribed  by  law." 
Do  not  these  words  Justify  the  exclusion  of 
some  cases  from  appeal?  May  not  appeals 
be  allowed  in  a  manner  that  excludes  cases 
Involving  less  than  fifteen  dollars?  The 
word  "manner"  is  derived  from  the  Latin 
manus,  the  hand.  It  literally  means  the 
handling  of  a  thing.  It,  therefore,  in  this 
sense,  implies  more  than  method.  Bridges 
V.  Shallcross,  6  W.  Va.  562 ;  Pitcher  v.  Board 
of  Trade,  20  111.  App.  326.  So  it  may  be  said 
that  appeals  from  Judgments  of  Justices 
shall  be  allowed  by  such  handling  of  the  sub- 
ject as  may  be  prescribed  by  law.  Cannot 
there  be  a  handling  of  the  allowance  of  ap- 
peals so  as  to  exclude  small  cases?  The  Leg- 
islature has  handled  the  subject  in  that  way. 
It  has  dealt  with  the  allowance  of  appeals 
in  that  manner.  It  has  prescribed  that  man- 
ner by  law.  Thus  it  has  obeyed  the  constitu- 
tion. 

We  cannot  overthrow  a  statute  as  contrary 
to  the  constitution  unless  It  is  plainly  viola- 
tive of  that  Instrument  Every  doubt,  all 
presumption  must  be  held  in  favor  of  the  act 
Relative  to  overthrowing  a  statute.  Judge 
Brooke  once  wrote:  "I  have  said  it  was  a 
delicate  question.  This  results  from  the  dif- 
ferent functions  of  the  various  departments 
of  the  government  The  Legislature  is  elected 
by  the  people;  come  immediately  from  the 
people;  and  they  take  an  oath  to  support 
the  constitution.  They  make  the  laws;  and 
many  of  the  members  are  able  lawyers,  it 
should  not  therefore  be  in  a  doubtful  case 
that  the  acts  of  that  body  should  be  decided 
by  the  courts  to  be  unconstitutionaL"  Sharpe 
V.  Robertson,  5  Grat  (Va.)  642.  Clearly  are 
we  of  the  opinion  that  the  case  at  hand  Is 
not  one  in  which  the  court  should  exercise 
a  power  that  it  must  always  use  most  cau- 
tiously. 

The  Judgment  of  the  circuit  court  refusing 
the  petition  for  a  t  appeal  will  be  affirmed 
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CAMPBELL  V.  FOX  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  30,  1910.    Rebearine  Denied 

Jan.  12,  1911.) 

(Byllabtu  hv  the  Court.) 

Deeds  (S5  54,  64*)— Delivery— Acceptance. 

A  deed  must  be  both  delivered  and  accept- 
ed to  operate  as  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  116,  142,  143;   Dec.  Dig.  §!  54,  64.*] 

Appeal  trom  Circuit  Court,  Kanawha 
County. 

BUI  by  John  T.  Campbell  against  Frances 
L.  Fox  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  S.  Laldley,  for  appellant  U.  S.  Albert- 
son,  for  appellees. 

BEANNON,  J.  Delilah  Campbell,  an  aged 
woman,  in  April,  1905,  executed  a  convey- 
ance to  her  son,  William  M.  Campbell,  for  a 
tract  of  50%  acres  of  land.  She  went  to 
live  at  her  son  William's,  and  while  there 
made  this  deed;  its  consideration  being 
that  William  would  support  her  during«llfe. 
It  may  be  that  Barbara  Campbell,  William 
M.  Campbell's  wife,  was  a  grantee  in  the 
deed.  Some  two  or  three  weeks  after  the 
said  deed  was  made  Delilah  Campbell  got 
possession  of  it  from  her  son  William,  and 
burned  it.  Later  Delilah  Campbell  sold  the 
land  to  Frances  L.  Fox  for  $100  and  made 
her  a  deed  therefor.  A  little  later  WllHam 
M.  Campbell  and  Barbara,  his  wife,  and  De- 
lilah Campbell  conveyed  this  land  to  another 
of  Delilah  Campbell's  sons,  John  T.  Camp- 
bell. John  T.  Campbell  is  In  possession  of 
the  land,  and  he  brought  a  suit  in  chancery 
in  Kanawha  county  against  Frances  L.  Fox 
to  annul  and  declare  void  the  deed  from  De- 
lilah Campbell  to  Frances  L.  Fox.  Frances 
L.  Fox  and  her  husband  filed  an  answer  de- 
nying the  claim  of  the  plaintiff,  denying  that 
I>elilah  Campbell  had  ever  conveyed  the  land 
to  William  M.  Campbell,  and  setting  up  the 
right  of  Frances  L.  Fox  to  the  land  under 
her  deed,  and  denying  that  the  alleged  deed 
from  Delilah  Campbell  to  William  M.  Camp- 
bell was  ever  completed  by  delivery,  and 
asking  that  the  said  deed  from  William  M. 
to  John  T.  Campbell  be  canceled.  A  decree 
was  pronounced,  dismissing  the  bill  of  John 
T.  Campbell,  and  decreeing  that  the  deed 
from  William  M.  Campbell  and  wife  and  De- 
lilah Campbell  to  John  T.  Campbell  be  de- 
clared null  and  void  as  against  Frances  *L. 
Fox.  From  that  decree,  John  T.  Campbell 
appeals. 

Counsel  relies  as  a  material  point  in  the 
case  upon  the  legal  principle  that  when  once 
a  deed  has  been  made,  delivered,  and  ac- 
cepted, the  destruction  of  the  deed  does  not 
destroy  the  legal  title  of  the  grantee  or  re- 
vest it  In  the  grantor.  Such  is  the  law ; 
but  this 'case  presents,  before  we  can  apply 


that  principle,  the  question  whether  the  deed 
from  Delilah  Campbell  to  William  M.  Camp- 
bell was  finally  delivered  and  accepted. 
This,  of  course,  depends  on  oral  evidence. 
The  circuit  court  has  found  that  It  was  not 
BO  delivered  and  accepted,  and  before  we 
can  reverse  this  decision  we  must  be  well 
satisfied  that  it  is  wrong.  The  burden  of 
proof  is  on  the  plaintiff  as  to  this  matter. 
On  that  evidence,  we  have  too  much  doubt 
to  overthrow  the  decree  below.  Indeed,  we 
think  the  evidence  Is  insufficient  to  establish 
the  finality  of  the  deed.  It  is  true,  there  is 
a  legal  principle  that  when  parties  meet  to 
make  a  deed  and  read,  sign,  and  acknowledge 
it  without  reservation,  this,  as  a  general  rule, 
amounts  to  delivery.  Delivery  is  complete 
when  there  is  intention  manifested  to  make 
the  Instrument  the  grantor's  deed.  Glade 
Coal  Mining  Co.  v.  Harris,  65  W.  Va.  152, 
63  S.  E.  873.  But  that  case  says  that  de- 
livery is  always  a  question  of  Intention,  to 
be  determined  by  the  facts  and  circumstances 
attending  Its  execution.  One  reading  the 
evidence  in  this  case  must  have  doubt  of  de- 
livery. Q%e  parties  lived  in  the  same  bouse. 
William  M.  Campbell  did  not  put  the  deed  on 
record.  It  was  put  in  a  trunk  in  the  house. 
It  Is  not  definite  whose  trunk  It  was,  but 
likely  it  belonged  to  the  wife  of  William  M. 
Campbell.  The  fact  that  It  was  not  put  on 
record  is  a  circumstance  indicating  that 
Campbell  did  not  intend  to  accept  it  and  as- 
sume the  burden  of  his  mother's  support. 
He  himself  says,  as  a  witness,  that  his  moth- 
er on  several  occasions  when  neighbors  came 
in  would  have  the  deed  brought  out  and  re- 
quest it  to  be  read  to  see  if  it  was  drawn 
right,  a  circumstance  to  show  that  she  had 
not  finally  delivered  It.  William  M.  Camp- 
bell says,  as  do  other  witnesses  say,  that  the 
old  lady  became  dissatisfied,  and  no  longer 
wanted  to  stay  at  his  house,  and  that  she 
left  his  house  after  a  stay  of  a  few  weeks 
and  removed  her  things  and  went  to  a 
daughter's  house,  and  afterwards  to  anoth- 
er daughter's  houses  where  she  died.  Elvi- 
dence  goes  to  show  that  the  wife  of  William 
M.  Campbell  was  ill  at  ease  with  the  old 
lady  and  would  charge  her  with  being  un- 
cleanly, and  that  the  old  lady  would  weep. 
This  daughter-in-law  said  she  was  not  able 
to  keep  the  old  lady  and  attend  to  her.  Wil- 
liam said  that  she  was  disagreeable,  and 
he  was  going  to  make  her  go  away.  When 
the  old  lady  told  William  that  she  would  let 
Dr.  Fox  have  the  place,  he  said:  "Well,  you 
do  that  Let  him  Iiave  the  place.  Josephine 
ain't  able  to  wait  on  you.  Some  of  the  rest 
are  more  able  than  Josephine  is."  He  said, 
"That  Is  Just  what  I  want  you  to  do."  (Jo- 
sephine is  the  middle  name  of  Barbara 
Campbell.) 

Now,  upon  the  evidence  different  persons 
might  come  to  differing  opinions;  but  upon 
such  an  equipoise  we  cannot  reverse.     In- 
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deed,  we  feel  that  the  eyldence  Is  not  an 
equipoise.  We  think  It  shows  that  the  ar- 
rangement was  not  final,  that  the  son  had 
not  accepted  the  deed,  nor  had  the  mother 
lost  control  of  It  It  was  always  forthcom- 
ing when  she  asked  for  It  It  Is  proven  hy 
the  brother  of  William  that  WllUam  said  that 
the  old  lady  was  dissatisfied  at  his  house, 
and  that  he  intended  to  give  up  the  deed, 
and  had  given  it  up  to  the  old  lady,  and  that 
she  was  dissatisfied  and  disagreeable.  Fox, 
the  husband  of  Frances  Li  Fox,  swears  that 
WUIIam  M.  Campbell  told  him  that  he  could 
not  keep  the  old  woman,  that  his  children 
were  an  annoyance  to  her,  and  that  he  wish- 
ed Fox  would  take  the  place  and  keep  her, 
and  urged  him  to  buy  the  farm.  There  Is 
much  evidence  tending  to  show  that  William 
hesitated  to  take  the  land  and  keep  his  moth- 
er, and  this  warrants  us  in  considering  that 
as  a  circumstance  to  repel  his  final  accept- 
ance of  the  deed.  On  the  day  when  the 
d«ed  was  burnt,  as  he  and  bis  wife  both 
swear,  she  asked  for  the  deed,  and  he  says 
that  he  handed  it  to  her  and  walked  away. 
The  wife  says  that  the  old  lady  burned  it, 
and  Norman  Campbell,  another  son,  says 
that  on  that  occasion,  as  William  told  him, 
he  said  to  bis  mother,  when  be  handed  her 
the  deed,  that  if  that  was  what  she  was 
Aissatlsfled  about  to  take  the  deed.  William 
4id  not  see  the  deed  burnt,  but  said  he  walk- 
ed away  without  asking  what  his  mother 
wanted  with  the  deed.  He  never  asked  her 
thereafter  what  she  had  done  with  the  deed. 
He  said,  when  asked  why  he  had  not  asked 
his  mother  about  the  deed;  "I  never  asked; 
T  thought  it  was  none  of  my  business.  She 
was  my  mother.  She  had  the  deed  out  of  the 
trunk  at  difTerent  times."  This  evidence  and 
some  more  goes  to  show  that  the  old  lady 
yet  thought  that  the  deed  was  In  her  power, 
so  far  as  she  was  able  to  think.  So  long  as 
a  deed  Is  within  the  control  and  subject  to 
the  dominion  and  authority  of  the  grantor, 
there  is  no  delivery,  and  there  can  be  no 
deed.  Gaines  v.  Keener,  48  W.  Va.  56,  35  S. 
E.  856.  Fannie  Foster,  the  wife  of  the  no- 
tary who  wrote  the  deed  and  took  the  ac- 
knowledgment of  Delilah  Campbell,  was  pres- 
ent when  this  deed  was  made  and  signed  the 
name  of  Delilah  Campbell  to  it  She  was 
asked  what  her  husband  did  with  the  deed. 
Her  answer  was,  "He  handed  it  to  Will 
Campbell,.  I  think;  I  am  not  positive." 
There  is  no  explicit  evidence  of  delivery. 
The  notary's  evidence  is  not  in  the  case ;  be 
being  dead.  So  the  evidence  falls  short  of 
showing  delivery  of  the  deed  or  acceptance 
by  the  grantee. 

There  Is  much  evidence  in  the  case  tend- 
ing to  show  that  William  M.  Campbell  solic- 
ited the  husband  of  Mrs.  Fox  to  buy  the  land 
and  knew  that  he  was  going  to  buy  it,  and 
made  no  protest,  and  on  this  evidence  coun- 
sel for  Fox  urges  that  an  estoppel  in  pais 


has  been  established  that  would  bar  Camp- 
bell from  claiming  to  the  prejudice  of  Mrs. 
Fox.  I  think  this  cannot  be  sustained,  be- 
cause the  evidence  tends  to  show  that  Fox 
knew  of  the  deed,  and  estoppel  in  pals  does 
not  operate  when  the  party  who  relies  upon 
it  knows  the  facts;  it  operates  only  when 
he  is  Ignorant  of  the  truth  and  is  misled  by 
the  conduct  of  the  other  party.  Atkinson  v. 
Plum,  50  W.  Va.  104,  40  S.  B.  687,  58  L.  B. 
A.  788. 
Our  conclusion  is  to  affirm  the  decree. 


«S  W.  Va.  US) 

DB  PROSOIA  V.  NORFOLK  &  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1910.    Rehearing  Denied  Jan.  iL 

1911.) 

(Byttdbui  by  the  Court.) 

Appeal  and  Ebbob  ({  536*)— Rkcobd— Bnx 

or   EXCEPTI0H9— Cebtification. 

A  bill  of  exceptions  made  in  vacation  mast 
be  certified  by  oider  duly  entered  of  record  as 
req\)ired  by  statute,  otherwise  it  does  not  be- 
come a  part  of  the  recoid  and  avails  nothing 
on  writ  of  error. 

VEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2402 ;  Dec  Dig.  f  SStt.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Dominick  De  Froscia  against 
the  Norfolk  &  Western  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Strother,  Taylor  &  Flanagan,  for  plaintlif 
in  error.  David  E.  Johnston  and  Stokes  tt 
Sale,  for  defendant  in  error. 

ROBINSON,  P.  The  aUeged  errors  relate 
to  the  evidence  and  to  certain  instructiona, 
neither  of  which  are  properly  In  the  record. 
No  order  of  the  court  in  term  has  put  into 
the  record  the  bill  of  exceptions  embracing 
the  evidence  adduced  at  the  trial  and  the 
instructions  given  to  the  Jury.  Nor  has  any 
order  of  the  Judge  in  vacation,  certifying  to 
the  clerk,  done  so.  The  plaintiff  in  error  by 
an  order  In  term  was  given  thirty  days  In 
which  to  take  his  bill  of  exceptions;  but 
there  is  nothing  to  show  that  be  did  take  it 
in  that  time.  The  vacation  order  of  the 
judge  certifying  to  the  clerk,  as  required  by 
statute  in  such  case,  is  wanting.  The  bill  of 
exceptions  taken  in  vacation  avails  nothing 
^-does  not  become  a  part  of  the  record — 
without  this  order  of  certification  made  with- 
in thirty  days.  State  v.  Blair,  63  W.  Va.  635, 
60  S.  E.  795;  Wells  v.  Smith,  49  W.  Va.  78, 
38  S.  Ek  547,  and  other  cases. 

We  cannot  look  to  the  evidence  and  the 
Instructions  that  pertained  to  the  trial  of 
the  case.  They  are  not  legally  preserved. 
Since  we  cannot  be  pointed  to  error  In  re- 
gard to  them,  and  none  in  any  other  particu- 
lar appears,  the  judgment  must  be  affirmed. 
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BUTCHER  et  al.  ▼.  CHIDESTER  et  aL 

(Sopieme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1910.     Rehearing  Denied 

Jan.  12,  1911.) 

(ByUaiut  by  the  Court.) 

f.  Appeal   and    Erbob   (J   1009*)— Review— 

Deckbe  in  Equity. 

In  an  equity  suit,  inTolvin«[  a  consideration 
of  the  weight  of  conflicting  evidence,  a  decree 
not  violative  of  a  plain  preponderance  of  the  ev- 
idence or  of  any  legal  principle  will  be  affirmed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8{  3970-3978;  Dec.  Dig.  i 
1009.*] 

2.  Attobnet  and  Client  (|  125*)— PtmoHASE 

OF  Tax  Title— Validxtt. 

A  relation  of  attorney  in  regard  to  land 
may  preclude  the  attorney  from  securing  his 
clients  title  by  tax  sale,  but  it  does  not  pre- 
clude the  attorney  from  buying  the  tax  title 
when  the  same  has  passed  from  the  client  to 
others  without  bad  faith  on  the  part  of  the  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,   Cent.   Dig.   {f  250-263;    Dec.    Dig.   § 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  Milton  Butcher  and  others  against 
W.  V.  Chldester  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.     Affirmed. 

Linn  &  Byrne  and  Thos.  R.  Homer,  for  ap- 
pellants.   W.  G.  Bennett,  for  appellees. 

ROBINSON,  P.  The  bUl  seeks  to  annul  a 
tax  deed  held  jointly  by  Chldester,  Oaston, 
and  Brannon.  The  deed  is  based  on  a  tax 
purchase  of  a  tract  of  land  belonging  to  the 
heirs  of  Isaac  Butcher,  deceased,  which  pur- 
chase was  made  by  Chldester  and  Gaston. 
The  plaintiffs  axe  two  of  the  Batcher  heirs. 
Brannon  obtained  a  one-third  interest  In 
the  tax  purchase  by  assignment  from  Chld- 
ester and  Gaston.  Plaintiffs  claim  that  he 
was  their  attorney,  charged  with  the  duty  to 
redeem  this  land.  They  further  claim  that 
he  had  been  attorney  for  Isaac  Batcher  In 
litigation  involving  the  land.  They  say  that 
Brunnon's  relation  to  them,  or  to  the  sub- 
ject matter,  precluded  him  from  taking  an 
interest  In  the  land,  and  that  he  acquired 
title  by  collusion  with  Chldester  and  Gas- 
ton so  that  equity  will  annul  their  joint  ti- 
tle under  the  tax  purchase  and  deed.  .  A 
careful  and  learned  chancellor,  on  the  plead- 
ings and  a  mass  of  conflicting  evidence,  has 
refused  the  relief  asked.  What  shall  we  say 
as  to  his  finding?  ^ 

There  Is  no  plain  preponderance  of  evi- 
dence in  favor  of  plaintiffs.  So  the  evidence 
falls  to  establish  that  Brannon  was  actual- 
ly attorney  for  the  plaintiffs  In  relation  to 
this  land,  or  that  be  was  charged,  either  ex- 
pressly or  impliedly,  with  any  duty  to  re- 
deem it  from  tax  sale.  Nor  Is  it  established 
that  Brannon  was  in  collusion  with  the 
original  tax  purchasers  for  the  purpose  of 


procuring  title.  No  case  Is  made  against 
Chldester  and  Gaston.  They  were  not  pre- 
cluded from  originally  making  a  valid  tax 
purchase  of  the  land.  The  mere  fact  that 
they  sold  an  interest  to  Brannon  cannot  af- 
fect the  Interests  which  they  retained,  even 
If  it  should  afterwards  appear  that  Brannon 
was  precluded  from  buying  at  tax  sale. 
There  Is  nothing  in  the  case  so  charging 
Chldester  and  Gaston  that  the  purchase 
which  they  made  and  partially  retained  must 
be  overthrown. 

It  does  appear  that  at  one  time  Bran- 
non was  attorney  for  Isaac  Butcher  in  a 
suit  that  indirectly  related  to  this  land.  He 
says  this  relation  ceased  at  Butcher's  death. 
The  weight  of  the  evidence  does  not  prove 
that  It  continued  thereafter.  Whether  un- 
der the  circumstances  of  the  case  this  for- 
mer relation  on  the  part  of  Brannon  In  re- 
gard to  the  land  would  have  precluded  him 
from  buying  at  the  tax  sale,  or  holding  title 
directly  acquired  in  such  way,  we  need  not 
decide.  He  did  not  buy  his  former  client's 
land  at  tax  sale.  Nor  does  the  weight  of  the 
evidence  prove  that  he  procured  others  to 
do  60  whereby  he  became  a  holder.  Chldes- 
ter and  Gaston  bought,  and  those  having  the 
privilege  to  redeem,  the  plaintiffs  themselves, 
did  not  redeem.  They  knowingly  permitted 
the  time  for  redemption  to  expire.  The  land 
thus  passed  Into  the  bands  of  strangers  to 
any  relation  that  Brannon  had  ever  borne 
as  attorney  in  regard  to  it.  He  bought  from 
such  strangers  after  they  were  the  owners — 
after  those  as  to  whom  it  is  claimed  he  held 
a  relation  of  confidence  by  reason  of  his  for- 
mer connection  with  the  land  had  lost  all 
interest  by  their  failure  to  redeem.  He  could 
well  assume  that  the  Butcher  heirs  did  not 
care  to  redeem.  It  is  shown  that  the  land 
was  so  covered  with  Hens  that  It  was  sup- 
posed to  be  worth  nothing  to  them.  A  rela- 
tion of  attorney  In  regard  to  a  tract  of  land 
may  preclude  the  attorney  from  absolutely 
securing  his  client's  title,  but  it  does  not 
preclude  the  attorney  from  buying  the  title 
when  the  same  has  passed  from  the  client  to 
others  without  bad  faith  on  the  part  of  the 
attorney. 

Another  view  of  the  case:  The  evidence 
shows  that,  though  plaintiffs  knew  of  the  tax 
sale  and  are  chargeable  with  knowledge  of  a 
deed  in  pursuance  of  it,  for  a  long  period  of 
time  they  had  no  intention  of  redeeming  or 
disturbing  the  deed,  and  that  by  their  laches 
a  virtual  ratification  of  the  sale  Is  Imputable 
to  them.  Decision  against  plaintiffs  from 
this  standpoint  Is  not  unwarranted.  Wil- 
liams V.  Maxwell,  45  W.  Va.  297,  31  S.  B. 
909. 

It  does  not  appear  that  the  decree  for  de- 
fendants is  violative  of  the  facts  or  of  any 
legal  principle.    That  decree  will  be  affirmed. 

BRANNON,  J.,  absent. 
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STATE  ▼.  GRAHAM. 

^Supreme  Oourt  of  Appeals  of  West  Yirginia. 

Nor.  22,  1910.    Rehearing  Denied 

Jan.  12,  1911.) 

(Sj/Uahut  &v  tJie  Oourt.) 

1.  Cbiminal  Law  (i  1212*)— Constitotionai. 
Law — Habittjai,  Criminals. 

The  provisions  of  Code  1906,  c.  165,  §§  1  to 
5  inclusive,  pursuant  to  which,  by  an  informa- 
tion in  the  circuit  court  of  the  county  in  which 
-tbe.penitentiary^  is  situated,  there  may  be  im- 
posed the  additional  sentence  provided  by  law 
upon  a  convict  who  once  or  twice  before  has 
leen  convicted  and  sentenced  to  a  penitentiary, 
-are  not  violative  of  any  constitutional  guaranty. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  3303;  Dec.  Dig.  g  1212.»] 

2.  Cbiminal  Law  (i  163*)— Indictment  and 
Information  (§  1*)  —  Necessity  —  Fobmeb 
Jeopardy. 

By  proceedings  under  the  statute  mention- 
-ed,  the  convict  is  not  held  to  answer  for  a  crime 
so  as  to  require  presentment  or  indictment  of 
«  grand  jury,  nor  is  he  thereby  twice  put  in 
jeopardy  for  an  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  163  :*  Indictment  and  lafor- 
.mation,  Dec.  Dig.  {  1.*] 

Error  to  Circuit  Court,  Marshall  Connty. 

John  H.  Graham  was  prosecuted  under 
Code  1906,  c.  165,  and  on  conviction  brings 
error.    Affirmed. 

Everett  F.  Moore  and  D.  B.  Evans,  for 
plaintiff  In  error.  Wm.  G.  Conley,  Atty. 
Gen.,  for  the  State. 

ROBINSON,  P.     John  H.  Graham,  alias 

.John  H.  Ratllff,  alias  J.  H..  Gray,  for  the 
third  time  a  convict  in  the  penitentiary  at 
Moundsvllle,  was  proceeded  against  by  In- 
formaUon  In  the  cii-euit  court  of  Marshall 

•connty  pursuant  to  the  provisions  of  Code 
1906,  c.  165,  §§  1  to  5  Inclusive.  For  clear  un- 
derstanding it  seems  necessary  to  recite  this 
statute: 

"1.  All  criminal  proceedings  against  con- 
victs In  the  penitentiary  shall  be  in  the  cir- 
cuit court  of  the  county  of  Marshall. 

"2.  When  a  prisoner  convicted  of  an  of- 
fense, and  sentenced  to  confinement  therefor 
in  the  penitentlar.v,  is  received  therein,  If 
he  was  before  sentenced  to  a  like  punish- 
ment, and  the  record  of  his  conviction  does 
not  show  that  he  has  been  sentenced  under 
the  twenty-third  or  twenty-fourth  section  of 
chapter  one  hundred  and  fifty-two,  the  su- 

.  perlntendent  of  the  penitentiary  shall  give 
information   thereof,   without  delay,'   to   the 

.  said  circuit  court  of  the  county  of  Marshall, 
whether  it  be  alleged  or  not  in  the  indict- 
ment on  which  he  was  so  convicted,  that  he 
had  t>een  before  sentenced  to  a  like  punish- 
ment 

"3.  The  said  court  shall  cause  the  convict 
to  be  brought  before  It,  and  upon  an  infor- 
mation filed,  setting  forth  the  several  records 
of  conviction,  and  alleging  the  identity  of 
the  prisoner  with  the  person  named  in  each, 


shall  require  the  convict  named  to  say 
whether  he  Is  the  same  person  or  not 

"4.  If  he  say  he  is  not  ot  remain  silent, 
his  plea,  or  the  fact  of  his  silence,  shall  be 
entered  of  record,  and  a  jury  shall  be  Im- 
paneled to  Inquire  whether  the  convict  is  the 
same  person  mentioned  In  the  several  rec- 
ords, f 

"5.  If  the  jury  find  that  he  is  not  the  same 
person,  he  shall  be  remanded  to  the  peni- 
tentiary; but  if  they  find  that  he  is  the  same 
person,  or  If  be  acknow^ledge  in  open  court, 
after  being  duly  cautioned,  that  he  is  tbe 
same  person,  the  court  shall,  sentence  him  to 
such  further  confinement  as  is  prescribed  by 
chapter  one  hundred  and  fifty-two,  on  a  sec- 
ond or  third  conviction,  as  the  case  may  be." 

The  information  averred  that  Graham,  In 
1898,  was  convicted  and  sentenced  to  the 
penitentiary  for  two  years.  In  the  circuit 
court  of  Pocahontas  county;  that  in  1901, 
for  a  subsequent  offense,  he  was  convicted 
and  sentenced  to  the  penitentiary  for  ten 
years.  Id  the  circuit  court  of  Mineral  coun- 
ty; that  he  was  paroled  from  the  peniten- 
tiary while  serving  the  sentence  last  men- 
tioned; that  In  1907,  for  a  third  offense,  he 
was  convicted  and  sentenced  to  the  peni- 
tentiary for  five  years.  In  tbe  criminal  court 
of  Wood  county;  that  the  indictment  under 
which  he  was  convicted  In  Mineral  county 
set  forth  the  former  conviction  and  sentence 
in  Pocahontas  county;  and  that  the  indict- 
ment under  which  he  was  convicted  in  Wood 
county  did  sot  set  forth  or  show  either  of 
the  former  convictions  or  sentences.  The  in- 
formation, filed  by  the  prosecuting  attorney 
of  Marshall  county,  was  specific  and  direct 
in  its  averments  of  the  facts  and  records  of 
the  several  convictions  and  sentences.  It 
prayed  that  Graham  be  proceeded  against 
and  made  to  answer  the  State  in  the  pron- 
ises.  He  was  brought  before  the  court  in  the 
custody  of  a  guard  of  the  penitentiary.  He 
appeared  to  the  Information  filed  against 
him  and  moved  to  quash  the  same.  The  mo- 
tion to  quash  was  overruled;  and  thereupon 
for  plea  be  said,  that  he  was  not  the  same 
person  named  In  the  information  as  having 
been  twice  before  convicted  and  sentenced  to 
thtf  penitentiary.  Issue  was  joined  on  this 
plea,  and  the  same  was  tried  by  a  Jury.  By 
the  verdict  it  was  found  that  the  defendant 
Graham  was  the  same  person  who  formerly 
had  been  convicted  and  sentenced,  as  alleg- 
ed, In  the  counties  of  Pocahontas  and  Min- 
eral. Motion  to  set  asfde  the  verdict  and 
grant  a  new  trial  and  motion  in  arrest  of 
judgment  were  overruled.  Thereupon  the 
court  sentenced  Graham  to  the  penitentiary 
for  life,  that  being  the  sentence  provided  for 
convicts  who  have  twice  before  been  sen- 
tenced in  the  United  States  to  confinement 
in  a  penitentiary.    Code  1906,  c.  152,  {  24. 

By  this  writ  of  error  It  is  sought  upon 
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many  grounds,  to  overthrow  the  proceed- 
ings and  sentence.  It  Is  submitted  that  the 
information  should  have  been  quashed  be- 
cause It  was  not  verified.  This  objection  was 
not  good.  A  prosecuting  officer  need  not 
swear  to  an  Information  which  he  official^ 
tenders,  unless  the  statute  so  directs,  since 
he  acts  under  his  official  oath.  1  Bishop 
Crlm.  Pro.  $  713.  The  exceptions  which  re- 
late to  the  trial  Itself,  Involving  the  admissi- 
bility and  weight  of  evidence,  are  by  no 
means  well  taken.  The  Identity  of  Graham 
as  the  person  formerly  convicted  and  sen- 
tenced was  clearly  and  regularly  establish- 
ed, if  there  was  warrant  In  law  for  such 
proceedings  as  were  had.  Nor  Is  there  any- 
thing In  the  point  that  the  criminal  court  of 
Wood  county  did  not  have  Jurisdiction  of 
the  trial  of  a  paroled  convict  for  an  offense 
committed  by  him  In  that  county.  But  a 
question  of  merit  is  presented:  Is  the  stat- 
ute upon  which  the  proceedings  were  found- 
ed constitutional  and  valid? 

The  statute  Is  not  contrary  to  any  consti- 
tutional provision.  It  Is  a  valid  act  It  is 
not  a  violation  of  the  provision  that  one 
shall  not  be  held  to  answer  for  treason, 
felony,  or  other  crime  not  cognizable  by  a 
Justice,  unless  on  presen^ent  or  Indictment 
of  a  grand  Jury.  The  proceedings  for  in- 
creased sentence  are  not  a  holding  to  answer 
for  the  crime  to  which  that  sentence  be- 
longs. Graham  had  already  been  held  to  an- 
swer for  the  crime  Itself — ^for  the  establish- 
ment of  the  fact  of  guilt  This  holding  for 
crime  was  by  indictment  In  the  criminal  court 
of  Wood  county.  By  these  proceedings  he 
is  not  held  to  answer  for  an  offense.  He  Is 
not  made  to  defend  against  a  charge  for 
crime.  He  is  In  no  wise  called  upon  to 
answer  In  relation  to  alleged  crime.  No  alle- 
gation of  crime  is  in  the  information.  It 
only  alleges  his  status  as  a  convict.  It  al- 
leges that  he  has  been  held  to  answer  for. 
crime  and  that  he  stands  convicted  of  it 
through  the  indictment  of  a  grand  jury.  It 
points  him  out  as  a  convict  already  held, 
upon  whom  rests  the  general  sentence  of  the 
law  of  life  imprisonment.  That  general  sen- 
tence Is:  "When  any  such  convict  shall  have 
been  twice  before  sentenced  in  the  United 
States  to  confinement  la  a  penitentiary,  he 
shall  be  sentenced  to  be  confined  in  the  pen- 
itentiary for  Ufe."  .Code  1906,  c.  152,  !  24. 
Tlie  proceedings  under  the  statute  are  for 
IdenOflcation  only.  They  are  clearly  not  for 
the  establishment  of  guilt  The  question  of 
guilt  is  not  reopened.  The  Information  only 
calls  upon  the  convict  to  answer  alleged 
identification  for  sentence.  The  constitution 
does  not  provide  that  such  procedure  must 
be  by  presentment  or  indictment  of  a  grand 
Jury. 

Nor  was  Graham  again  put  in  Jeopardy 
for  the  offense  as  to  which  he  stood  con- 
victed in  Wood  county.  The  constitution 
does  forbid  that  one  be  twice  put  in  Jeo- 
cardy  of  life  or  liberty  for  the  same  offense. 


But  it  does  not  forbid  that  the  LegisIatUR} 
may  provide  proceedings  for  the  Identification 
of  those  convicted  of  crime  upon  whom  as  a 
class  the  law  imposes  additional  punishment 
By  a  single  jeopardy  the  former  convict  has 
been  held  to  answer  and  the  offense  estat)- 
lished  against  him.  Thus  he  has  been  classed 
with  those  over  whom,  by  law,  hangs  addi- 
tional Imprisonment  It  only  remains  for 
him  to  be  properly  identified  as  belonging  to 
that  cla§8.  The  identification  may  be  at  the 
time  of  the  trial  for  the  offense,  if  the  facts 
are  then  known  and  alleged;  or  it  may  be 
later,  at  the  penitentiary,  when  the  facts 
develop.  This  later  identification  is  not  a 
second  jeopardy  for  the  offense.  It  is  only 
an  incident  to  the  Jeopardy  that  'already  ex- 
ists. Nor  is  the  additional  sentence  a  second 
punishment  for  the  offense.  But  one  pun- 
ishment is  made  to  attach  to  the  crime. 

Our  law  does  not  make  it  an  offense  or 
crime  for  one  to  have  been  convicted  more 
than  once.  Former  conviction  is  not  an 
integral  part  of  the  second  or  new  offense. 
The  law  simply  enjoins  longer  sentence  be- 
cause of  former  conviction.  It  does  not 
prosecute  and  punish  for  the  former  convic- 
tion. It  cannot  do  that  It  adds  punishment 
for  the  crime  as  to  which  one  is  lastly  con- 
victed because  of  the  class  to  which  he  be- 
longs. Moore  v.  State  of  Missouri,  159  TT.  £>. 
673,  16  Sup.  Ct  179,  40  L.  Ed.  301,  and  the 
cases  cited  therein.  The  sentence  Is  an  inci- 
dent to  the  last  offense  alone.  But  for  that 
offense  It  would  not  be  imposed.  So  pro- 
ceedings made  under  this  statute  cannot  be 
said  to  constitute  a  holding  to  answer  for 
crime  or  a  placing  in  second  jeopardy  for  an 
offense.  They  are  merely  ancillary  proceed- 
ings for  the  rightful  sentence  which  the 
law  mandatorily  enjoins  upon  those  already 
held  or  Jeopardized. 

It  is  said  that  the  trial  and  sentence  in 
Wood  county  foreclosed  and  forever  adju- 
dicated the  question  of  length  of  sentence. 
If  the  facts  Justifying  the  longer  sentence 
had  Id  that  trial  been  alleged  and  proved, 
that  rightful  sentence  could  very  properly 
have  been  Imposed  there.  But  the  Legisla- 
ture has  seen  fit  to  provide  for  the  imposi- 
tion of  such  sentence  after  trial  for  the 
crime  to  which  It  may  properly  attach, 
whenever  it  has  not  been  Imposed  in  the 
trial  court  We  observe  no  constitutional 
restrictions  against  the  statute  which  has 
been  enacted  in  this  particular.  Since  the 
mere  imposing  of.  the  additional  sentence 
warranted  by  law  is  not  a  holding  to  an- 
swer for  crime.  Is  not  a  second  jeopardy  or 
punishment  for  the  offense  itself  to  which 
the  sentence  rightfully  belongs,  and  is  clear- 
ly due  process  of  law,  what  constitutional 
limitation  has  been  placed  upon  legislation  in 
this  particular?    None. 

Statutes  like  the  one  under  consideration 
are  of  long  standing  and  acceptable  recog- 
nition. Mr.  Bishop,  writing  of  the  statutory 
forms  of  the  provisions  for  increased  punish- 
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m&at  because  of  former  conviction,  notices 
the  one  wbidi  "permits  tbe  prosecuting  of- 
ficer to  bring  up  from  tlie  place  of  confine- 
ment prisoners  who  bare  before  been  con- 
victed, and  on  showing  tbe  conviction,  to 
bave  the  additional  penalty  imposed."  1 
Bishop  Crim.  Law,  §  959.  A  form  for  such 
proceedings  is  shown  in  Bishop's  Directions 
and  Forms,  f  97.  In  Virginia,  provisions  of 
a  statute  Identical  with  those  Involved  here 
have  been  upheld  as  constitutional  and  valid. 
King  y.  Ljjrnn,  Penitentiary  Superintend^it, 
90  Va.  345,  18  S.  E.  439. 

Discussing  a  statute  of  the  character  of 
the  one  here  involved,  Parker,  0.  J.,  in  Ross' 
Case,  2  Pick.  (Mass.)  171,  stated  that  which 
is  partlculatly  applicable  to  the  case  at  hand: 
"Tliis  Is  not  an  Information  of  an  offense 
for  which  a  trial  is  to  be  had,  but  of  a  fact, 
namely,  that  the  prisoner  has  already  been 
convicted  of  an  offense;  and  this  fact  must 
appear,  either  by  his  own  confession,  or  by 
the  verdict  of  a  jury,  or  otherwise  accord- 
ing to  law,  before  he  can  be  sentenced  to  the 
additional  punishment.  Is  be  to  be  sen- 
tenced for  an  offense  distinct  from  tbe  one 
for  which  he  has  been  tried  upon  an  indict- 
ment? We  apprehend  not;  but  tbe  only 
question  is,  whether  he  is  such  person  as 
ought  to  have  been  sentenced,  on  his  last 
conviction,  to  additional  punishment,  if  the 
fact  of  a  former  conviction  had  then  been 
known  to  the  court  There  was  no  need  of 
a  presentment  by  a  grand  Jury,  for  no  of- 
fense was  to  be  inquired  into.  That  had 
been  already  done.  An  indictment  is  con- 
fined to  the  question  whether  an  offense  has 
been  committed.  Here  the  question  was 
simply  whether  the  party  had  been  convict- 
ed of  an  offense." 

An  affirmance  of  the  judgment  sentencing 
the  prisoner  to  life  imprisonment  is  demand- 
ed by  the  record.    It  will  be  so  ordered. 


(68  W.  Va.  254) 

PINKNET  V.  KANAWHA  VALLEY  BANK. 

(Supreme  CoHrt  of  Appeals  of  West  Virginia. 

Nov.  29,  1910.    Rchparing  Denied 

Jan.  12,  1911.) 

(Byllabut  ty  the  Court.) 

1.  Barks  and  Banking  (S  171*)— Dbposfp  of 
Check  for  Coixection  —  Rights  of  C!ol- 
LECTiNO  Bank. 

If  the  holder  of  a  check  indorses  it,  and 
deposits  it  for  credit  and  collection  in  another 
bank,  the  collecting  bank,  if  the  check  is  not 
paid,  and  it  is  without  fault  in  forwarding  it 
for  payment,  has  the  right,  on  its  return,  to 
charge  it  back  to  its  customer  or  recover  the 
amount  if  he  lias  in  the  mean  time  withdrawn 
the  money. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  597;   Dec.  Dig.  i  171.*] 

2.  Banks  and  Banking  (J  163*)  —  Collec- 
tion OF  Checks— LiABiLiTT  to  Depositor. 

Tbe  general  rule  is  that  if  a  collecting 
bank  forwards  a  check  directly  to  the  drawee 


bank,  and  by  custom  or  agreement  It  is  au- 
thorized to  credit  tbe  collecting  bank  and  remit, 
or  settle  at  stated  periods,  its  receipt  of  tbe 
check,  debiting  it  to  drawer  and  crediting  it 
to  the  collecting  bank  constitutes  payment,  and 
renders  tbe  forwarding  bank  liable  to  its  prin- 
cipal for  the  amount  thereof. 

[E:d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {}  667-570;    Dec.  Dig.  f 

3.  Banks  and  Banking  (§  163*)  —  Colubc- 
TiON  or  Checks— Liability  to  Depositor. 

Such  would  be  the  efifect  of  the  transaction 
whether  there  was  sufficient  cash  in  the  bank  at 
tbe  moment  to  pay  tbe  check,  or  it  be  after- 
wards discovered  that  the  check  was  an  over- 
draft, and  the  drawee  insolvent. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  567-570;  Dec  Dig.  { 
163.*] 

4.  Banks  and  Banking  (§  171*)— Forward- 
ing Paper  fob  Presentment— Time. 

The  qualification  of  the  general  two  day 
rule,  allowed  for  forwarding  paper  for  present- 
ment is,  that  if  there  be  more  than  one  mail 
on  tbe  second  day  it  need  not  go  by  the  first, 
bnt,  if  there  be  but  one,  it  must  go  by  it,  un- 
less it  leave  or  close  at  an  unreasonably  early 
hour.  The  whole  of  the  second  day  is  not  al- 
lowed, unless  the  last  mail  of  that  day  goes 
at  the  close  of  business.  Approving  Lewis, 
Hubbard  &  Co.  v.  Supply  Co.,  59  W.  Va.  75, 
52  S.  B.  1017.  4  L.  R.  A.  (N.  S.)  132. 


[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  JS  597,  698;  Dec.  Dig.  { 
171.*] 

5.  Banks  and  Banking  (§  171*)  —  Ooixbc- 

TioN  OF  Paper— Negligence. 

A  collecting  bank,  knowing  of  the  depressed 
financial  condition  of  tbe  debtor,  is  delinquent 
in  its  duty  if  it  neglects  to  inform  its  customer 
of  such  vital  condition,  and  fails  to  take  vig- 
orous measures  under  the  circumstances  to  se- 
cure payment,  and  if  loss  occurs  by  its  negli- 
gence to  exercise  that  degree  of  skill,  care  and 
diligence  which  the  nature  of  its  undertaking 
calls  for,  with  reference  to  the  time,  place  and 
circumstances  surrounding  the  undertaking,  it 
will  incur  liability  to  its  principal  for  the 
loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  597;   Dec.  Dig.  f  171.*] 

•6.  Banks  and  Banking  (§  171*)— Checks- 
Collection — Neohoence. 

The  general  rule  to  which  there  are  few, 
if  any,  exceptions,  is  that  it  is  negligence  for 
a  collecting  bank  to  send  checks  direct  to  a 
drawee  bank.  Tbe  drawee  bank  who  is  to  pay 
the  check  is  not  a  suitable  agent  for  its  oollec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  600;    Dec.  Dig.  f  171.*] 

7.  Banks  and  Banking  (|  171*)— Chicks— 
Collection— Negligence. 

And  the  fact  that  the  drawee  l>ank  is  the 
only  bank  at  tbe  place  where  it  Is  located  con- 
stitutes no  exception  to  the  general  rule. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  $  600 ;   Dec.  Dig.  $  171.*] 

8.  Banks  and  Banking  (§  161*)— Checks- 
Collection — Negligence — Effect  of  Cus- 
tom. 

The  custom  of  the  Imnics  at  the  place  where 
the  collecting  bank  is  located,  of  sending  checks 
to  a  drawee  bank,  will  not  justify  the  sending 
of  a  check  directly  to  a  drawee.  Cnertnm  can- 
not justify  negligence. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  600;  Dec.  Dig.  S  161.* J 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kex  No.  Serial  *  Rep'r  InduM 
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9.  Barks  and  Banking  (i  175*)— Chkckb— 
Collection  —  Neolioencb  of  Coixxctinc 
Bank— FoBM  of  AcTioSf. 

Where  a  collecting  bank  is  neKligent  in 
transmitting  a  check  for  collection,  and  in  for^ 
warding  it  to  the  drawee  bank,  whereby  snch 
drawee,  though  in  disregard  of  a  special  agree- 
ment, is  enabled  to  debit  the  drawer  of  the 
check  and  credit  the  collecting  bank,  and  con- 
trol of  the  check  ia  lost  by  the  collecting  bank 
and  it  is  never  retnmed  to  the  customer,  the 
latter  may  in  an  action  of  assumpsit,  upon  the 
common  counts  as  for  money  had  and  received, 
recover  the  full  amount  of  the  check. 

fEd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  «89;   Dec.  Dig.  I  175.*] 

Error- to  Clrcolt  Conrt,  Kanawba  County. 

Action  by  Edward  Pinkney  against  the 
Kanawha  Valley  Bank.  Judgment '  tor  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  new  trial  awarded. 

S.  8.  Green,  B.  W.  Moore,  and  Llttlepage^ 
Cato  &  Bledsoe,  for  plaintiff  In  error. 
Brown,  Jackson  ft  Knlgbt,  for  defendant  In 
error. 

MILLER,  J.  In  an  action  In  assumpsit, 
upon  the  common  counts,  and  bill  of  par- 
ticulars filed,  plaintiff  seeks  recovery  of  a 
balance  alleged  to  be  due  from  defendant 
The  bill  of  particulars  consists  of  deposits 
debited  and  credits  for  checks  paid,  begin- 
ning February  5,  1900,  with  balance  $1707.17, 
and  covering  other  deposits  ranging  from 
$33.33  to  $204.38,  and  concluding  September 
25,  190O,  with  a  debit  of  $2500.00.  On  the 
other  side  the  account  is  credited  September 
2S,  "By  chedc  to  Dent  Bros,  of  this  date, 
$2500.0a."  The  balance,  $2130.34,  is  the 
amount  sued  for. 

The  defense  was  non-assumpsit,  and  sets- 
off  with  specifications  of  sets-off  filed,  as  fol- 
lows: "September  25,  1900.  To  check  of 
this  date  given  by  Dent  Bros,  to  E<dward 
Pinkney  for  the  amount  of  $2500.00,  on  the 
Montgomery  Banking  &  Trust  Company,  en- 
dorsed by  Edward  Pinkney,  and  delivered  by 
him  to  Kanawba  Valley  Bank  for  collection, 
and  credited,  and  by  said  Kanawha  Valley 
Bank  credited  to  said  Pinkney,  conditioned 
on  the  same  being  paid,  but  which  Montgom- 
ery Banking  &  Trust  Company  failed  and  re- 
fused to  pay.    $2500.00." 

On  the  trial,  on  the  issues  Joined  on  these 
pleas,  and  after  the  evidence'  on  both  sides 
had  been  introduced  and  the  parties  had 
rested,  the  Jury,  as  Instructed  by  the  court 
on  motion  of  the  defendant,  found  the  fol- 
lowing verdict:  "We,  the  jury,  upon  the  is- 
sues joined  find  for  the  defendant,  and  that 
the  true  state  of  Indebtedness  between  the 
parties  shows  that  the  plaintiff  Is  Indebted 
to  the  defendant  in  the  sum  of  $369.66.  We 
therefore  find  for  the  defendant  in  the  sum 
of  three  hundred  and  sixty  nine  dollars  and 
sixty  sfcr  cents."  On  this  verdict,  the  court 
below,  overruling  plaintiff's  motion  to  set  the 
verdict  aside  as  contrary  to  the  law  and  the 


evidence,  and  grant  blm  a  new  trial,  pro- 
nounced the  judgment  complained  of,  that 
the  defendant  recover  of  the  plaintiff  the 
said  sum  of  $369.66,  Interest  and  costs. 

The  facts  out  of  which  this  controversy 
arose  are  as  follows:  Dent  Bros,  and  Pink- 
ney, residing  at  Montgomery,  where  the 
drawee  bank  was  located,  by  arrangements 
made  September  24,  exchanged  checks  Sep- 
tember 25.  The  same  day  Dent  Bros,  sent 
Plnkney's  check  to  a  Charleston  bank  for 
credit  to  them,  and  Pinkney  sent  their  check, 
the  one  involved  here,  to  the  defendant  for 
credit  to  bis  account  The  Montgomery 
Banking  &  Trust  Company,  drawee  of  the 
Dent  Bros,  check,  was  the  only  banking  In- 
stitution at  that  point  Prior  to  that  time 
the  defendant  had  had  a  special  arrangement 
with  the  Montgomery  bank  for  making  col- 
lections, requiring  remittances  every  Satur- 
day, but  this  arrangement  as  Dickinson 
swears,  had  been  changed  some  three  weeks 
before  the  transaction  In  question,  the  new 
agreement  requiring  the  bank  to  remit  when- 
ever collections  aggregated  $500.00. 

The  defendant  received  from  Pinkney  the 
Dent  Bros,  check,  indorsed  by  blm,  Septem- 
ber 25,  about  two  o'clock  P.  M.,  and  the 
letter  enclosing  It  requested  that  It  be  plac- 
ed to  his  credit.  After  being  opened,  the  let- 
ter and  check,  along  with  other  Items,  were 
laid  aside  by  Dickinson  for  attention  the  fol- 
lowing day.  The  next  day,  Dickinson,  be- 
fore forwarding  the  check  for  collection, 
phoned  to  Cbampe,  the  president,  at  Mont- 
gomery, to  come  to  Charleston  for  consulta- 
tion. Cbampe  arrived  about  noon,  saw  Dick- 
inson, who  explained  to  him  that  his  bank 
had  this  check  of  Dent  Bros,  for  collection, 
and  credit  to  Pinkney,  but  that  be  was  un- 
willing to  forward  It  to  the  Montgomery 
bank,  unless  assured  that  that  bank  was  In 
a  condition  to  send  currency  In  payment. 
Cbampe  professing  to  be  Ignorant  about  the 
actual  condition  of  bis  bank,  but  expressing 
the  opinion  that  it  was  all  jrlght  and  that 
the  check  would  be  paid,  agreed  to  return 
to  Montgomery,  make  an  Investigation  and 
telephone  Dickinson.  About  nine  o'clock  that 
evening,  he  did  telephone  Dickinson  the  mes- 
sage "O.  K.,"  meaning,  as  arranged,  that  he 
had  found  his  bank  could  and  would  send 
the  money  for  the  check.  Dickinson,  having 
held  the  check  all  that  day,  on  receipt  of 
this  message,  at  once  enclosed  it  and  a  let- 
ter of  advice,  printed  form,  in  an  envelope 
addressed  to  the  drawee  bank  at  Montgom- 
ery, and  shortly  afterwards  deposited  it  In 
the  post  office  at  Charleston.  The  printed 
form  of  this  letter  said:  "We  enclose  for 
credit,"  but  plainly  written  below,  the  let- 
ter said:  "Kindly  ship  us  ieurrency  for  above 
on  No.  8,"  meaning  No.  3,  O.  &  O.  train  ar- 
riving at  Charleston  about  noon.  At  the 
same  time  Dickinson  wrote  Pinkney  on  a 
printed  form,  advising  blm  of  the  receipt 


•For  other  cases  see  same  topic  and  McUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dts.  Key  No.  Serte*  *  Rep'r  Indexes 


Digitized  by 


Ljoogle 


1014 


e9  SOUTHEASTERN  REPORTBE. 


(W.  V«. 


of  the  check  and  saying:  "Tour  favor  of  the 
25th  Inst  with  stated  Inclosure  received. 
We  credit  your  account,  $2500.  Thank  you. 
X  Foreign  items  credited  subject  to  pay- 
ment" -The  letter  to  the  bank  reached 
Montgomery  by  the  mall  leaving  Charleston 
about  S  A.  M.  of  the  morning  of  September 
27,  and  was  actually  delivered  to  the  bank 
at  the  opening  of  the  bank  that  morning. 
The  check  was  not  otherwise  presented  for 
payment  to  the  bank  that  day.  The  money 
was  not  sent  as  requested  by  defendant's  let- 
ter of  advice,  but  Instead  was  some  time 
that  day  debited  to  Dent  Bros,  and  credited 
to  the  Kanawha  Valley  Bank.  Champe 
was  at  the  bank  that  morning  when  the 
bank  opened,  saw  the  check,  was  there  sever- 
al times  afterwards  during  the  day  to  see  If 
a  deposit  which  Sims,  a  director  had  gone 
after,  and  out  of  which  it  was  Intended  to 
pay  this  Dent  Bros,  check,  had  arrived,  the 
last  time  about  12  o'clock  M.,  and  the  depos- 
it not  arriving,  he  returned  to  Charleston, 
reaching  there  about  2  o'clock  P.  M.,  explain- 
«d  to  Dickinson  the  condition  of  the  bank, 
and  why  the  money  had  not  been  sent,  con- 
sulted counsel,  and  as  a  result,  on  applica- 
tion, a  receiver  of  the  bank  was  appointed, 
and  the  bank  closed.  The  defendant  bank 
that  evening  sent  an  attorney  to  Montgomery 
to  try  and  get  the  Dent  Bros,  check.  On 
arriving  he  went  to  the  bank,  made  demand 
for  the  check,  with  a  view  to  making  demand 
for  payment,  and  if  not  paid  to  have  it  pro- 
tested. But  Coleman,  in  charge  of  the  bank, 
refused  his  demand,  giving  some  reason, 
probably  that  it  had  passed  through  the 
books,  or  had  been  charged  to  Dent  Bros, 
and  credited  to  the  defendant  At  all  events 
the  check  was  not  recovered,  protested  or 
returned  to  Plnkney,  but  after  the  receiver 
was  appointed  was  returned  to  Dent  Bros., 
as  a  paid  and  cancelled  check.  The  next 
day,  the  28th,  Dickinson  wrote  Plnkney, 
also  Dent  Bros.,  at  Montgomery,  advising 
them  that  the  check  had  been  duly  present- 
ed, payment  demanded  and  refused,  of  which 
he  had  been  advised  that  morning,  and  to 
do  what  they  might  think  necessary  to  pro- 
tect their  interests.  •  These  are  substantially 
all  the  material  facts  on  which  the  rights  of 
the  parties  depend. 

It  Is  not  and  can  not  be  successfully  con- 
troverted that  If  the  holder  of  a  check  in- 
dorses and  deposits  it  for  credit  and  collec- 
tlon  in  another  bank,  the  collecting  bank, 
if  the  check  is  not  paid,  and  it  Is  without 
fault  in  forwarding  and  presenting  it  for 
payment,  has  the  right  on  its  return  to 
charge  it  back  to  its  customer,  or  recover 
the  amount  of  it.  If  he  has  in  the  mean  time 
withdrawn  the  money.  1  Bolles  Mod.  Law 
of  Banking,  210.  It  la  not  pretended  that 
defendant  ever  actually  got  the  money  on 
the  Dent  Bros,  check,  except  by  way  of  cred- 
it by  the  drawee  bank. 

Plaintiff's  claim  of  right  to  credit  for  the 
check  is  based  on  several  grounds  or  theo- 


ries: First,  It  iB  said  that  because  of  tbe 
alleged  agency  of  the  Montgomery  bank.  Its 
act  in  debiting  Dent  Bros,  and  crediting  tbe 
Kanawha  Valley  Bank,  amounted  la  law  to 
payment  of  the  check,  binding  tbe  latter  to 
account  to  Plnkney,  Its  customer;  second, 
and  whether  the  first  proposition  be  correct 
or  not,  that  owing  to  the  condition  of  tlie 
drawee  bank,  known  to  defendant  and  dis- 
closed by  the  record,  greater  diligence  was 
required  of  it  in  the  collection  of  the  check, 
than  is  ordinarily  required,  and  that  Its 
act  In  holding  the  check  all  of  tbe  after- 
noon of  September  25,  and  all  of  the  follow- 
ing day,  and  until  after  all  the  malls  for 
Montgomery  had  departed,  without  notice  to 
or  the  knowledge  of  Plnkney,  or  Dent  Bros., 
made  it  guilty  of  gross  negligence,  rendering 
it  liable  to  account  to  plalntilF,  and  preclud- 
ing it  from  charging  back  the  check,  even  if 
it  bad  not  parted  with  the  check,  but  bad 
presented  it  for  payment,  and  protested  it  for 
non-payment;  third,  that  by  forwarding  the 
check  directly  to  the  drawee  bank,  especially 
under  the  circumstances  disclosed,  and  suf- 
fering and  enabling  that  bank  to  dispose  of 
the  check  as  was  done,  defendant  was  guilty 
of  such  negligence  also  as  will  preclude  it 
from  charging  back  the  check,  or  recovering 
any  part  of  it  from  Plnkney. 

Is  plaintiff's  first  proposition  correct?  Tbe 
authorities  cited  by  plaintiff's  counsel  do 
hold,  as  a  general  rule,  'that  if  a  collecting 
bank  forwards  a  check  directly  to  the  drawee 
bank,  and  by  custom  or  agreement  it  is 
authorized  to  credit  tbe  collecting  bank  and 
remit,  or  settle  at  stated  periods,  its  re- 
ceipt of  the  check,  debiting  It  to  drawer  and 
crediting  it  to  the  collecting  bank,  constitutes 
payment,  and  renders  the  forwarding  bonk 
liable  to  its  principal  for  tbe  amount  there- 
of. Brlggs  V.  Central  National  Bank,  89  N. 
Y.  182,  42  Am.  Rep.  285 ;  Smith  Roofing  Co. 
V.  Mitchell,  117  Ga.  772,  45  S.  R  47,  91  Am. 
St  Rep.  217,  citing  2  Morse  on  Banks  and 
Banking,  {  451;  Merchants'  National  Bank 
V.  Goodman,  109  Pa.  422,  2  Atl.  687.  58  Am. 
Rep.  728;  Montgomery  Co.  v.  Cochran,  126 
Fed.  456,  62  0.  C.  A.  70.  "This  effect,"  says 
the  court  In  the  latter  case,  "cannot,  we 
think,  depend  on  there  being  cash  enough  in 
the  bank  at  th^  moment  tbe  check  Is  present- 
ed to  pay  it"  And,  says  the  court  again, 
"can  tbe  effect  of  the  deposit  of  tbe  chedf 
be  limited  by  tbe  financial  condition  of  tbe 
bank  on  settlement  of  all  Its  business  trans- 
actions? It, can  not,  we  think,  for  obvious 
reasons."  "Tbe  effect  would  be  the  same," 
says  tbe  Supreme  Court  of  Alabama,  "though 
It  be  afterwards  discovered  that  the  check 
was  an  overdraft  and  tbe  drawee  Insolvent" 
Bank  of  .Selma  v.  Burns,  68  Ala.  267,  44  Am. 
Rep.  138.  Is  this  general  rule  applicable 
here?  While  there  is  proof  of  prior  arrange- 
ment between  tbe  Montgomery  bank  anrl  de- 
fendant the  transaction  here  was  tbe  sub- 
ject of  special  agreement,  and  taken  entirely 
out  of  that  agreement     Defendant  would 
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not  and  did  not  agree  to  send  the  check  b'ere 
Involved  to  the  Montgomery  bank  for  pay- 
ment and  credit  to  its  account.  The  for- 
warding of  the  check  by  mall  for  present- 
ment and  payment  was  the  subject  of  spe- 
cial agreement,  and  as  between  the  parties 
to  that  agreement  the  Montgomery  bank  had 
no  right  to  debit  Dent  Bros,  and  credit  the 
defendant  bank.  Did  Its  act  in  doing  so, 
Its  breach  of  that  contract,  amount  to  pay- 
ment of  the  check,  binding  the  defendant, 
and  rendering  it  liable  to  account  for  the 
amount  as  if  in  fact  collected?  The  answer 
to  this  question,  we  think,  depends  on  the 
disposition  to  be  made  of  plalntlfTs  other 
propositions  in  which  It  Is  involved..  . 

Now  as  to  plaliitlETs  second  proposition: 
In  Lewis,  Hubbard  &  Co.  v.  Supply  Co.,  59 
W.  Va.  76,  52  S.  B.  1017,  4  L.  E.  A-  (N.  S.) 
132,  a  case  between  the  drawer  and  payee  of 
a  check  of  the  same  date,  drawn  .on  this 
same  Montgomery  bank,  and  sought  to  be 
collected  In  the  same  way,  this  court  has 
held,  in  accordance  with  the  general  doctrine 
obtaining  in  this  country,  that  "a  person  re- 
ceiving a  check,  on  a  fund  in  the  hands  of 
a  bank,  for  the  amount  of  a  demand  against 
the  drawer  thereof,  Is  bound  to  exercise  rea- 
sonable diligence  In  making  presentment 
thereof  for  payment,  if  he  wishes  to  avoid 
risk  of  loss  by  insolvency  of  the  drawee" ; 
that,  "if  the  payee  of  the  check  and  the 
drawee  reside,  or  have  their  places  of  busi- 
ness. In  the  same  city  or  town,  presentment 
must  be  made  before  the  expiration  of  busi- 
ness hours  of  the  day  next  after  the  day  tf 
the  receipt  thereof" ;  that,  "if  the  person  re- 
ceiving a  check  and  the  bank  on  which  it  is 
drawn  are  in  different  places.  It  must  be 
forwarded,  for  presentment,  by  mail  or  other 
usual  mode  of  transmission,  on  the  next  day 
after  the  receipt  thereof  at  the  place  In 
which  the  payee  resides  or  does  business, 
if  reasonably  and  conveniently  practicable; 
and,  if  not  so  practicable,  then  by  the  next 
mail  or  other  similar  means  of  conveyance, 
leaving  after  said  date" ;  that,  "neither  payee 
nor  his  agent  is  required  to  transmit  such 
check  by  the  only,  or  last,  mall  of  the  day 
next  after  its  receipt,  if  such  mail  closes  or 
departs  at  an  hour  so  early  as  to  render  It 
inconvenient  for  the  holder  to  avail  himself 
of  it";  that,  "the  parties  to  a  check  drawn 
on  a  bank  and  sent  to  a  distant  place  to  be 
forwarded  for  presentation,  are  deemed  in 
law  to  have  acted  with  knowledge  of  the 
usual  diligent  method  of  making  such  pre- 
sentment through  a  bank  at  the  place  to 
which  it  Is  sent,  and  to  have  agreed  to  suffer 
any  reasonable  delay  incident  to  such  mode 
of  presentment" ;  that,  "in  such-  case,  the 
drawer,  by  allowing  his  funds  to  remain  in 
the  drawee  bank,  and  the  payee,  by  accepting 
the  check,  evince  belief  in  the  solvency  of 
the  bank,  and  the  former  voluntarily  takes 
the  risk  of  its  solvency  during  the  reason- 
Able  period  necessary  for  presentment  of 
ibe  check  in  the  usual  manner."    Other  rules 


more  or  less  applicable  to  the  present  case 
are  also  promulgated  In  the  cases  as  cited. 
On  the  trial,  and  as  pertinent  to  the  propo- 
sition under  consideration,  it  was  stipulated 
by  counsel,  that  mails  left  Charleston  for 
Montgomery  each  day  about  3:00  A.  M.,  9:20 
A.  M.,  and  6:26  P.  'M.,  due  to  arrive  at  Mont- 
gomery about  three  quarters  of  an  hour 
later;  and  that  malls  left  Montgomery  for 
Charleston  about  2:00  A.  M.,  11:30  A.  M. 
and  4:30  P.  M.,  and  requiring  about  the 
same  time  to  reach  Charleston;  that  mails 
leaving  Charleston  were  closed  about  thirty 
minutes  before  the  time  of  departure. 

The  question  is  then  presented,  was  de- 
fendant negligent  either  in  not  forwarding 
the  check  Immediately  on  its  receipt  on  Sep- 
tember 25,  or  by  either  of  the  malls  going 
to  Montgomery  on  September  26,  or  in  not 
sending  a  special  messenger  to  Montgomery 
with  the.  check,  or  declining  to  accept  it  for 
credit  and  collection,  and  returning  it  to 
Pinkney?  In  the  I^wls,  Hubbard  &  Co.  Case, 
as  appears  from  the  opinion  at  pages  78,  79, 
of  69  W.  Va.,  at  page  1017  of  62  S.  E.  (4  L. 
R.  A.  [N.  S.]  132),  the  proof  was  that  two 
daily  mails  left  Charleston  for  Montgomery, 
ohe  reaching  Montgomery  about  six  A.  M., 
the  other  between  ten  and  eleven  A.  M.  Ac- 
cordingly it  was  said  in  that  case,  after 
reviewing  the  authorities,  pages  81,  82,  of 
59  W.  Va.,  pages  1019,  1020,  of  52  S.  E.  (4  L. 
R.  A.  [N.  S.]  132):  "The  way  to  a  conclusion 
would  seem  to  be  perfectly  clear  but  for  the 
circumstance  of  there  being  no  mall  from 
Charleston  to  Montgomery  on  the  afternoon 
of  ♦  •  •  the  last  day  allowed  by  the 
rule  for  forwarding  the  check  to  Montgom- 
ery. Did  this  circumstance  make  it  neces- 
sary to  forward  the  check  In  the  mail  leaving 
Charleston  at  about  nine  or  ten  o'clock  A. 
M.?  If  not,  and  it  was  allowable  to  deposit 
it  In  the  post  office  within  business  hours  on 
Wednesday,  it  could  not  have  reached  Mont- 
gomery until  Thursday."  After  some  general 
observations  applicable  here,  the  opinion 
then  says:  "Hence,  the  two-day  rule,  allowed 
for  forwarding  notices  or  paper  for  present- 
ment, is  subject  to  this  qualification,  namely, 
that  it  must  be  sent  by  the  mall  of  the  sec- 
ond day.  If  there  be  more  than  one  .mall 
on  that  day.  It  need  not  go  by  the  first; 
but.  If  there  be  but  one.  It  must  go  by  it, 
unless  It  leave  or  closes  at  an  unreason- 
ably early  hour.  The  whole  of  the  second 
day  Is  not  allowed,  unless  the  last  mail  of 
that  day  goes  at  the  close  of  business.  To 
this  point,  the  American  authorities  seem  to 
be  unanimous."  In  this  case  it  was  stipulat- 
ed that  there  was  an  afternoon  mail  leaving 
Charleston  for  Montgomery  about  6:26  P. 
M.,  and  it  is  conceded  that  the  check  involved 
here  was  not  forwarded  by  that  mail.  So 
that,  by  these  rules,  defendant  was  certainly 
negligent  in  not  forwarding  the  check  by  the 
last  mail  of  that  day.  The  answer  it  makes 
to  this  proposition  is  that  matter  sent  by 
that  mall  would  reach  Montgomery  too  late 
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for  delivery  that  day,  and  that  matter  de- 
posited In  the  post  office  In  time  for  the  3:00 
A.  M.  mall  the  next  morning  would  reach 
Montgomery  before  business  hours  of  that 
day,  and  would  be  delivered  with  matter 
sent  on  the  last  mall  of  the  preceding  day. 
Is  this  a  sufficient  answer  to  the  charge  of 
negligence  in  not  complying  with  a  positive 
rule  of  commercial  law,  violated  by  it?  We 
think  not.  Wa^  defendant  otherwise  negli- 
gent as  suggested  in  the  question?  That 
Dickinson,  the  cashier,  knew  the  Montgomery 
bank  was  in  bad  condition  is  evidenced  by 
the  new  agreement  made  with  it  a  short  time 
before ;  and  that  he  was  unwilling  that  this 
check  should  go  forward  subject  to  that 
agreement,  although,  the  check  being  over 
$500.00,  immediate  remittance  would  have 
been  required;  and  by  the  fact  that  he  sent- 
for  Champe,  the  president,  and  made  a  spe- 
cial agreement  about  this  check.  Dickinson 
thinks  he  tried  to  communicate  with  Pinkney. 
He  is  not  sure,  and  his  testimony  leaves  it 
in  doubt  whether  this  was  on  the  twenty 
siztb  or  twenty  seventh  of  September.  First 
be  says  twenty  sixth,  but  Immediately  after- 
wards he  says  twenty  seventh.  He  does  say 
he  learned  that  Pinkney  was  not  at  Mont- 
gomery. He  admits  Pinkney  knew  nothing 
as  to  what  was  going  on  between  him  and 
Champe.  It  is  suggested  in  argument  that 
Pinkney  and  Dent  Bros,  had  conspired  to 
saddle  a  loss  on  defendant  by  exchanging 
checks  and  absenting  themselves,  but  the 
evidence  gives  little  force  in  the  suggestion. 
The  check  of  Pinkney  to  Dent  Bros,  which 
was  mailed  to  Charleston  by  the  same  mall 
was  promptly  j)ald  by  defendant,  and  It  was 
apparent,  if  Dickinson's  attention  was  called 
to  both  items,  that  there  bad  been  a  swap- 
ping of  checks.  Dent  explains  that  this  ar- 
rangement was  for  the  purpose  of  transfer- 
ring BO  much  of  his  funds  to  another  bank 
In  Charleston  for  a  business  reason,  which 
be  explains.  It  is  not  shown  that  either 
Pinkney  or  Dent  Bros,  had  any  knowledge 
of  the  bank's  condition.  After  paying  this 
check  given  Pinkney  Dent  Bros,  still  had  left 
to  their  credit  over  nine  hundred  dollars. 
What  do  the  law  books  say  on  this  subject? 
Quoting  from  First  National  Bank  v.  Fourth 
Nat.  Bank,  77  N.  Y.  320,  33  Am.  Rep.  618, 
Clark  &  Skyles  on  the  Law  of  Agency,  §  402, 
at  page  002,  say:  "Suppose  an  agent  receives 
for  collection  from  the  payee  a  sight  draft. 
No  circumstance  can  make  it  bis  duty,  in 
order  to  charge  the  drawer,  to  present  it  for 
payment  until  the  next  day.  He  has  entered 
into  no  contract  with  the  drawer,  is  not  em- 
ployed or  paid  by  him  to  render  him  any 
service,  and  owes  him  no  duty  to  protect 
him  from'  loss.  What  Is  required  to  be  done 
to  charge  the  drawer  is  simply  a  compliance 
with  the  condition  attached  to  the  draft,  ns 
if  written  therein;  and  that  condition  la  Jn 
all  cases  complied  with  by  presentation,  de- 
mand and  notice,  on  the  next  day  after  re- 
ceipt of  the  draft    But  suppose  the  agent, 


on  the  day  he  receives  the  draft,  obtains  reli- 
able information  that  the  drawee  must  fail 
the  next  day,  and  that  the  draft  will  not  be 
paid  unless  immediately  presented;  what 
then  is  the  duty  he  owes  his  principal,  whose 
interests  for  a  compensation  he  has  agreed 
with  proper  diligence  and  skill  to  serve  In 
and  about  the  collection  of  the  draft?  Clear- 
ly, all  would  say,  to  present  the  draft  at 
once;  and  if  he  falls  to  do  this,  and  loss  en- 
sues, he  incurs  responsibility  to  his  principal ; 
and  yet  the  drawer  would  be  charged  if  it 
was  not  presented  until  the  next  day."  This 
modification  of  the  general  rule  requiring 
only  reasonable  diligence  and  care  where  the 
collecting  bank  knows  of  the  depressed  finan- 
cial condition  of  the  drawee  or  debtor,  is 
recognized  and  enforced  in  Commercial  Bank 
V.  Red  River  National  Bank,  8  N.  D.  382, 
389,  391,  79  N.  W.  859.  That  court  holds, 
a  collecting  bank,  knowing  of  the  depressed 
financial  condition  of  the  debtor,  la  delin- 
quent in  its  duty  if  it  neglects  to  Inform 
its  customers  of  such  vital  condition  and 
fails  to  take  vigorous  measures,  under  the 
circumstances,  to  secure  payment  An  agent 
is  bound  to  exercise  that  degree  of  skill,  care, 
and  diligence  which  the  nature  of  his  under- 
taking calls  for  with  reference  to  the  time, 
place,  and  circumstances  surrounding  the 
nndertaking.  See  note  to  Minneapolis  Co. 
V.  Metropolitan  Bank,  77  Am.  St  Rep.  613, 
616.  The  same  rule  laid  down  by  Clark  and 
Skyles  is,  upon  the  same  authority,  affirmed 
in  1  Morse  on  Banks  and  Banking,  t  219. 
Indeed  this  we  perceive  to  be  but  the  gen- 
eral law  of  agency.  Under  the  circumstances 
of  this  csase  we  think  defendant  was  guilty 
of  negligence  in  not  either  declining  the 
agency  to  collect  altogether  or  taking  such 
vigorous  measures  as  the  facts  demanded  for 
the  protection  of  its  customers. 

Now  as  to  plaintiff's'  third  proposition, 
that  the 'defendant  was  guilty  of  negligence 
in  forwarding  the  oheck  directly  to  the 
drawee  bank.  It  is  practically  conceded  by 
counsel  for  defendant  that  the  rule  In  this 
country,  outside  of  New  Tork,  Is  that  It  is 
negligence  for  a  collecting  bank  to  send 
checks  direct  to  the  drawee  bank.  The 
cases  so  holding  are  the  following:  "Loe- 
wensteln  v.  Bresler,  109  Ala.  326,  19  South. 
860  (1893);  Farley  National  Bank  ▼.  Pol- 
lock &  Bemhelmer,  145  Ala.  321,  39  South. 
612,  2  I*  R.  A.  (N.  S.)  194,  117  Am.  St  Rep, 
44  <1905);  O'Leary  v.  Atoeles,  68  Arfc  259, 
57  S.  W.  791,  82  Am.  St  Rep.  291  (1900); 
German  National  Bank  v.  Bums,  12  Colo. 
539,  21  Pac.  714,  13  Am.  St  Rep.  247  (18S9) ; 
Drovers'  National  Bank  v.  Anglo  Amer.  Prov. 
Co.,  117  Hi.  100,  7  N.  B.  601,  57  Am.  Rep. 
855  (1886);  First  National  Bank  v.  Bank  of 
Whittler,  221  111.  319,  77  N.  B.  363  (1906); 
Anderson  v.  Rodgers,  53  Kan.  642,  36  Pac. 
1067,  27  L.  R.  A.  248  (1894);  First  National 
Bank  v.  Citizens'  Bank,  123  Mich.  336,  82 
X.  W.  66,  48  L.  R.  A.  583  a»00);  Carson  & 
Co.  y,  FIncher  &  Co.,  129  Mich.  687,  89  N. 
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W.  570,  96  Am.  St  Kep.  440  (1002);  Minne- 
apolis Sash  &  Door  Co.  r.  Metropolitan 
Bank,  76  Minn.  136,  78  N.  W.  980.  44  L.  R. 

A.  604,  77  Am.  St.  Hep.  609  (1899);  Ameri- 
can Exchange  Bank  v.  Metropolitan  Bank, 
71  Mo.  App.  451  (1897);  Western  Wheeled 
Scraper  Co.  v.  SaOHek,  50  Neb.  103,  69  N.  W. 
765,  61  Am.  St  Kep.  550  (1897);  Bank  of 
Kocky  Mount  v.  Floyd,  142  N.  C.  187,  55  S. 

B.  95  (1906) ;  Bank  r.  Johnson,  6  N.  X>.  180, 
69  N.  W.  49  (1896);  Commercial  Bank  v. 
Red  River  National  Bank,  8  N.  D.  382,  79  N, 
W.  859  (1899);  Bank  v.  Goodman,  109  Pa. 
422,  2  AO.  687,  58  Am.  Rep.  728  (1885); 
Harvey  v.  Girard  National  Bank,  110  Pa. 
212,  13  Atl.  202  (1888);  Hazlett  v.  Com.  Na- 
tional Bank,  132  Pa.  118,  19  Atl.  55  (1890); 
Wagner  v.  Crook,  167  Pa.  259,  31  Atl.  576, 
46  Am.  St  Rep.  672  (1895);  Givan  v.  Alex- 
andria Bank  (Tenn.  Ch.)  52  S.  W.  923,  47 
L.  R.  A.  270  (1898);  Winchester  Milling  Co. 
V.  Bank  of  Winchester,  120  Tenn.  225,  111 
8.  W.  248,  18  L.  R.  A.  (N.  S.)  441  (1908); 
First  National  Bank  of  Corslcana  v.  C!Ity 
National  Bank  of  Dallas,  12  Tex.  Civ.  App. 
318,  34  S.  W.  458  (1896);  BvansvUle  First 
National  Bank  v.  Louisville  Fourth  National 
Bank,  16  U.  S.  App.  1,  36  Fed.  967,  6  a  a 
A.  183  a893);  Parwell  v.  Curtiss,  8  Fed.  Cas. 
No.  4,690  (1876)."  The  general  rule  dedud- 
ble  from  these  cases  and  as  stated  in  1 
Morse  on  Banks  and  Banking,  |  236,  page 
467,  Is  that  "in  this  country  the  party  who 
is  to  pay  a  check  Is  not  a  suitable  agent  for 
Its  collection."  Counsel  for  defendant  criti- 
cise the  cases  cited,  and  endeavor  to  show 
bow  they  differ  from  the  case  we  have  in 
band,  and  how,  as  they  view  them,  they  are 
inapplicable.  Of  course  they  do  differ  in 
their  facts  and  circumstances,  but  taken  to- 
gether, they  do  no  more  than  state  a  general 
law  of  duty  and  obligation  upon  the  part  of 
a  collecting  agent  to  select  suitable  sub- 
agents  in  the  execution  of  a  contract  of  agen- 
cy and  they  anlte  in  holding,  that  as  a  gen- 
eral rule  a  drawee  bank  is  not  a  suitable 
agent  for  the  collection  of  checks  drawn  on 
it  Two  points  of  distinction  are  attempted 
to  l)e  drawn  by  counsel,  between  the  cases 
cited  and  this  case,  namely,  that  it  does  not 
appear  in  most  of  those  cases  that  the 
drawee  bank  was  the  only  bank  located  in 
the  place  of  the  drawee,  and  that  there  was 
no  evidence  of  a  custom  existing  in  the  lo- 
cality of  the  collecting  banks  of  sending 
such  collections  direct  to  the  drawee.  Evi- 
dence was  admitted  in  this  case  of  such  cus- 
tom among  the  banks  of  Charleston,  which 
was  objected  to,  but  admitted  over  the  objec- 
tion. It  is  argued  that  as  the  plaintiff  had 
been  a  customer  of  the  defendant  bank  for 
years  and  accustomed  to  do  business  in 
Charleston,  and  as  he  lived  at  Montgomery, 
where  the  drawee  bank  was  located,  and  had 
knowledge  of  the  fact  that  the  drawee  was 
the  only  bank  located  there,  he  is  charge- 
able with  notice  of  that. custom,  and  that 
when  be  sent  the  check  in  question  to  the 


defendant  for  collection,  he  must  be  deemed 
to  have  contracted  with  reference  to  that  cus- 
tom, and  the  usual  method  observed  in  mak- 
ing   such    collections,    and    bound    thereby. 
This  argument  la  not  without  force.     But 
aside  from  it  we  are  appealed  to  by  counsel 
to  disregard  the  general  rule  prevailing  in 
this  country,  and  to  adopt  what  tbey  regard 
as  the  better  and  more  sensible  one  prevail- 
ing in  England  and  New  York,  and,  as  it  is 
claimed,  enunciated  In  Hey  wood  v. -Picker- 
ing, 9  L.  R.  (Queen's  Bench)  432;   Prideaux 
V.  Criddle,  10  Best  and  Smith,  524;    Indlg 
V.  National  City  Bank,  80  N.  Y.  100;  Briggs 
V.  Ontral  National  Bank,  89  N.  Y.  184,  42 
Am.  Rep.  285;    Mcintosh  v.   Tyler,  47  Hun 
(N.  Y.)  99.    Apropos  to  this  argument  we  re- 
fer   to  the  editorial  note   to   Anderson   v. 
Rogers,  supra,  27  L.  R.   A.  248.     The  New 
York  and  English  cases  cited  and  relied  up- 
on by  defendant's  counsel  are  there  consider- 
ed and  criticised.     The  editor,  referring  to 
Bank   v.    Goodman,    and  Drovers'    National 
Bank  T.  Anglo  Amer.  Prov.  Co.,  as  support- 
ing the  proposition  that  a  collecting  bank 
which  sends  a  check  directly  to  the  drawee 
by  mall  is  liable  In  case  the  draft  vAlch  was 
received  in  return  proves  uncollectible  when 
the   check   would  have  been  paid  if   duly 
sent  for  presentment  at  the  counter,  further 
observes,  "Both  of  these  cases  also  decided 
that  a  custom  cannot  be  successfully  set  up 
as  a  Justification  for  sending  a  check  direct- 
ly to  the  drawee  bank  by  mail."    He  riefers 
also  to  Harvey  v.  Girard  National  Bank,  and 
Hazlett  V.  Commercial  National  Bank,   su- 
pra, for  the  same  proposition.     In  criticism 
of  Mcintosh  V.  Tyler,  47  Hun   (N.   Y.)  99, 
relied  on  by  defendant's  connsel,  this  anno- 
tator  says:    "This  Is  a  decision  of  the  gen- 
eral term  of  the  supreme  court  relying  on 
Indig  V.  National  City  Bank  of  Brooklyn 
(1880)  80  N.  Y.  100,  and  Briggs  v.  Central 
Nat  Bank  (1882)  89  N.  Y.  182,  42  Am.  Rep. 
285,  and  refusing  to  follow  the  decisions  of' 
other  states  on  the  question."     "But"  sajs 
he,  "the  court  of  appeals  in  neither  of  the 
cases  thus  relied  upon  as.  authority  really 
decided  that  exact  question."     He  then  en- 
ters  upon  a  more   minute   consideration  of 
these  two  cases  and  concludes  that  "the  de- 
cision of  the  general  term    ••♦    In  re- 
liance on  the  authority  of  these  two  cases  is 
in  Itself  the  only  direct  authority  in   New 
York  state  to  that  effect..   This  decision  it- 
self is  weakened  by  the  fact  that  it  Is  based 
on  cases  which  do  not  exactly'  support  it" 
Of   the   English  decisions   this  editor  says: 
"In  England  the  cases  have  not  much  dis- 
cussed the  question,  but  in  several  the  prac>- 
tice  of  sending  checks  by  mall  to  the  drawee 
bank  through  the  country  clearing-house  has 
been   recognized,    but   the    real    question  in 
controversy  in  nearly  all  of  these  cases  has 
been  the  question  of  time  of  presentment." 
He  further  observes  that  the  English  cases 
stand  on   somewhat   different   footing   from 
the  American  cases  by  reason  of  tbe  recog- 
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nlzed  custom  In  respect  to  the  country  clear- 
ing-house in  which  the  country  banks  are 
represented  by  London  corre^ondents,  and 
In  conclusion  he  makes  the  following  obser- 
vations: "The  result  of  the  American  deci- 
sions is  entire  unanimity  in  holding  that  it 
is  not  proper  to  send  a  check  by  mail  di- 
rectly to  the  drawee  for  payment,  except 
In  New  York  state,  where,  as  shown  above, 
the  decision  to  the  contrary  cites  as  author- 
ity two  other  cases  which  do  not  exactly 
decide  the  question.  Considering  the  great 
importance  of  New  York  decisions  on  com- 
mercial questions,  it  Is  unfortunate  for  the 
clearness  of  the  law  on  this  question  that  in 
New  York  cases  are  in  any  degree  at  vari- 
ance with  other  American  cases."  Bolles 
says  on  this  subject,  2  Bolles  on  Banking,  p. 
548,  "Once  it  was  the  universal  custom  to 
send  checks  and  other  instruments  directly 
by  mail  to  the  drawee  bank  for  payment; 
and  this  practice  still  prevails  in  some  states. 
On  the  other  hand,  it  has  been  condemned 
'  by  many  of  them,  unless  there  is  no  other 
bank  in  the  place;  or  instructions  or  other 
circumstances  attending  the  deposit  Justified 
the  bank*  In  sending  to  the  drawee  for  pay- 
ment. Wherever  the  more  general  rule  pre- 
vails and  is  violated  and  the  drawee  bank 
fails  having  in  its  possession  a  sufficient  fund 
belonging  to  the  drawer  to  pay  the  check, 
he  Is  discharged."  The  authorities  cited  by 
this  writer  for  the  "once  universal  custom" 
are  mainly  those  relied  upon  by  defendant's 
counsel.  A  few  other  New  York  and  other 
cases  are  also  cited  in  the  note.  The  cases 
in  which  the  rule  '"has  been  condemned"  are 
those  relied  upon  by  the  plaintiff  in  error 
and  criticised  by  defendant's  counsel.  Our 
examination  of  the  cases  referred  to  satisfies 
ns  that  Mr.  Bolles  Is  In  error  in  saying  that 
once  the  custom  referred  to  was  "the  uni- 
versal custom."  The  fact  is  otherwise,  we 
think,  for  the  cases  condemning  the  custom 
cover  the  same  period  as  the  cases  cited  by 
him  for  the  proposition,  and  it  is  certain,  we 
think,  that  a  custom  thus  condemned  by  so 
many  Judicial  decisions  could  never  have 
become  universal.  In  examining  the  cases 
cited  by  Mr.  Bolles,  showing  this  "universal 
custom,"  we  are  impressed  with  the  decision 
in  National  Revere  Bank  v.  National  Bank 
of  the  Republic,  172  N.  Y.  102,  64  N.  E.  799. 
The  particular  point  there  decided,  and  af- 
fecting this  case,  is  point  six  of  the  syllabus, 
namely,  that  "a  bank  which  is  the  collecting 
agent  of  another  does  not  cease  to  be  such 
because  it  is  the  drawee  upon  which  the 
drafts  forwarded  to  it  for  collection  are 
drawn."  This  is  in  accord  with  the  general 
rule  contended  for  by  the  plaintiff  here,  and 
the  court  says,  to  the  discredit  of  Brlggs  v. 
Central  National  Bank,  and  Indig  y.  Nation- 
al City  Bank,  and  other  New  York  cases  re- 
lied upon  by  the  defendant,  that  "In  this 
state  a  bank  receiving  commercial  paper  for 
collection  is,  in  the  absence  of  some  special 
agreement,  liable  for  a  loss  occasioned  by  a 


default  of  its  correspondents  or  other  agents 
selected  by  it  to  make  the  collection.  Where 
a  sub-agent  collects  but  fails  to  pay  over 
and  becomes  insolvent,  such  Insolvstcy  will 
not  shield  the  collecting  agent  from  liability 
for  the  loss."  And  at  page  108  of  172  N. 
Y.,  at  page  801  of  64  N.*B.,  replying  to  the 
contention  of  counsel  for  the  defendant,  that 
as  a  matter  of  law  the  act  of  the  defendant 
in  sending  the  drafts  to  the  bank  where  they 
were  payable,  and  upon  which  they  were 
drawn,  the  drawee  did  not  become  the  agent 
of  the  defendant,  and  referring  to  the  case 
of  Indlg  V.  National  City  Bank,  In  supiMjrt 
of  the  proposition,  the  court  replied:  "W^ith 
respect  to  that  case  generally  it  may  be  said, 
as  it  has  been  said  before  by  'this  court  In 
the  St  Nicholas  Bank  Case  [128  N.  Y.  26. 
27  N.  E.  849,  13  L.  R.  A.  241]  (supra),  that 
it  was  a  border  case,  the  doctrine  of  which 
was  not  to  be  extended,  and,  indeed.  It  has 
been  already  explained  and  limited  in  Briggs 
V.  Central  Nat  Bank,  89  N.  Y.  182  [42  Am. 
Rep.  285].  But  no  one  will  claim  that  it  is 
not  competent  for  the  collecting  bank  to 
make  the  drawee  bank  in  such  a  case  its 
agent  in  the  same  way  as  if  the  paper  was 
payable  at  some  other  place.  If  it  had  been 
shown  in  that  case,  as  it  was  in  this,  that 
for  several  years  before  the  transaction  the 
drawee  bank  had  been  the.  collecting  agent 
of  the  bank  transmitting  the  paper,  doubtless 
it  would  have  been  held  that  the  relation  of 
agency  existed  between  the  two  banks.  The 
court  was  careful  In  that  case  to  emphasize 
the  fact  that  there  was  no  Indorser  on  the 
paper;  and  that  all  that  was  to  be  done  was 
to  demand  payment.  In  the  case  at  bar 
there  was  an  Indorser  who  has  been  dis- 
charged, and  the  consequence  is  that  prima 
facie  the  plaintiff  had  been  damaged  In  a 
sum  equal  to  the  face  of  the  paper  (Potter 
V.  Merchants'  Bank,  28  N.  Y.  641  [86  Am. 
Dec.  273]),  so  that  the  distinction  between 
that  case  and  this  is  to  be  found  in  the  wide 
difference  in  the  facts.  Moreover,  the  In- 
dlg Case  does  not  really  decide  any  such 
proposition  as  is  claimed.  It  will  be  seen 
from  the  report  that  three  members  of  the 
court  concurred  in  the  proposition  now  as- 
serted. Three  other  members  dissented  en- 
tirely and  the  chief  Judge  concurred  with  the 
three  first  mentioned  on  the  question  of  dam- 
ages and  this  resulted  in  the  reversal  of  the 
Judgment  below.  Hence  It  is  very  obvious 
that  the  only  question  decided  In  that  case 
was  the  point  presented  in  the  opinion  relat- 
ing to  the  question  of  damages."  Here  we 
have  the  highest  court  of  New  York,  in  a 
late  case,  decided  In  1902,  limiting  and  ex- 
plaining. If  not  practically  overruling  the 
other  New  York  cases  relied  upon  by  defend- 
ant's counsel. 

But  Is  there  an  exception  to  the  general 
rule,  where  there  is  no  other  bank  In  the 
place?  Bolles  notes  an  exception  in  the  sec- 
tion quoted  from,  predicating  it  upon  Wilson 
V.  Carlinville  National  Bank.  187  lU.  222,  58 


Digitized  byLjOOQlC 


W.YtL.) 


PINKNBX  T.KANAWHA  VALLEY  BANK. 


1019 


N.  B.  250,  52  L.  R.  A.  632,  and  First  Nation- 
al Bank  T.  Citizens'  Savings  Bank,  123  >ficli. 
336,  82  N.  W.  66,  48  L.  R.  A.  583,  the  cases 
cited  are  relied  upon  by  defendant's  counsel. 
It  Is  also  noted  In  5  Cyc.  500,  as  based  on 
the  same  decisions.  But  we  think  such  an 
exception  opxwsed  to  the  weight  of  authori- 
ty, and  to  reason.  These  and  other  dedslonF 
are  reviewed  and  criticised  in  the  well  con- 
sidered case  of  Winchester  Milling  Co.  v. 
Bank  of  Whichester,  120  Tenn.  225,  111  S.  E. 
248,  18  L.  R.  A.  (N.  S.)  441,  denying  the  ex- 
ception, which,  in  an  opinion  already  too 
long,  we  are  disposed  to  adopt  as  expressive 
of  our  own  views  on  the  subject.  The  cases 
oa  which  Cyc.  bases  the  statement  found  at 
page  506,  namely,  that :  "Some  states  which 
deny  the  legall^  of  the  rule  permit  the  pa- 
per to  be  sent  to  the  drawee  when  there  Is  no 
other  bank  In  the  place  known  by  the  owner, 
and  collection  by  a  different  method  would 
be  costly  and  Inconvenient"  are  also  review- 
ed; and  that  court  says:  "We  do  not  think 
the  text  of  Cyc,  supra,  sustained  by  the  aa- 
thorltles  cited."  We  are  of  the  same  opin- 
ion. 

These  anthorities  we  think  require  an  af- 
firmance of  plaintiffs  third  proposition;  for 
in  the  face  of  all  the  information  Dickinson 
had  about  the  condition  of  the  drawee  bank 
he  took  the  risk  of  trusting  Champe  and  bis 
bank,  to  carry  out  their  special' agreement ; 
sent  the  check  directly  to  the  drawee;  gave 
no  information  to  either  Pinkney  or  Dent 
Bros.,  the  makers  of  the  check;  and  only 
sent  a  special  messenger  to  Montgomery  to 
recover  the  check,  make  demand  of  payment 
and  protest,  after  the  check  had  passed  be- 
yond his  control,  and  after  hearing  from 
Champe  in  the  afternoon,  that  the  bank 
could  not,  or  would  not  send  the  currency. 
The  messenger  failed  in  his  mission,  the 
check  was  never  recovered,  or  returned  to 
Pinkney,  but  was  charged  to  Dent  Bros., 
and  the  bank  credited  therewith  in  settle- 
ment with  them  by  the  special  receiver  after 
its  failure.  In  other  words  the  check  was 
paid  as  between  the  drawee  and  Dent  Bros. 
Must  It  not  in  law  be  treated  as  paid  also, 
as  between  defendant  and  Pinkney?  Has 
Pinkney  any  right  of  action  against  Dent 
Bros.?  He  lost  that  right  when  by  the  neg- 
ligence of  defendant  the  check  was  surren- 
dered to  the  drawee,  and  charged  to  the 
makers. 

The  question  remains,  can  recovery  be  had 
on  the  common  counts  in  assumpsit  as  for 
money  had  and  received?  Defendant's  coun- 
sel say  no.  The  defendant  credited  Pinkney 
and  so  advised  him,  bnt,  as  it  Is  claimed,  sub- 
ject to  payment  If  on  presentation  of  the 
check  In  due  course,  payment  had  been  re- 
fused by  the  drawee,  and  the  check  had  been 
retained  and  returned  to  Pinkney,  the  de- 
fendant would,  as  a  general  rule,  have  been 
entitled  to  charge  It  back  to  Pinkney.  But 
by  employing  an  improper  agent  It  lost  the 
possession  of  the  check  and  put  it  in  the 


power  of  that  agent  to  collect  the  money, 
and,  as  between  it  and  the  defendant,  make 
a  wrongful  disposition  of  it  What  right  ot 
action  then  has  Pinkney?  He  has  not  the 
check  with  which  to  go  back  on  Dent  Bros. 
As  to  them  the  check  is  paid.  Defendant 
was  credited  with  the  proceeds,  and  had  the 
right  to  participate  In  the  distribution  of  the 
assets  of  the  defunct  bank.  Defendant  took 
the  check  in  the  place  of  money,  gave  plain- 
tiff credit,  and  until  It  returns  the  thing  it 
got  unimpaired,  with  all  rights  against  all 
parties  preserved,  is  it  not  chargeable  with 
that  check  as  a  deposit  in  settlement  with 
Pinkney,  its  customer?  Its  agent  got  that 
thing,  disposed  of  U,  credited  it  with  the  pro- 
ceeds and  charged  Dent  Bros. 

We  are  of  opinion  that  upon  the  case  as 
made  plaintiff  may  recover  on  the  common 
counts,  for  money  had  and  received.  High 
authority  says.  It  is  only  necessary  to  show 
that  defendant  has  obtained  possession  of 
money  or  received  something  as  money. . 
which  ex  aequo  et  bono,  he  ought  to  refund. 
2  Ency.  PI.  &  Prac  lOia  We  haye  examined 
the  cases  cited  for  the  proposition  In  a  note, 
and  we  think  they  support  the  text,  and  our 
conclusion  In  this  case.  In  Lary  v.  Hart, 
12  Ga.  423,  a  note  was  intrusted  to  -an  agent 
and  be  Intrusted  it  to  another  to  return  It 
to  the  owner,  who  Instead  settled  with  the 
maker.  In  an  action  by  the  owner  against 
his  agent  as  for  money  had  and  received, 
recovery  was  denied,  the  court,  however,  ob- 
serving, that  "had  he  shown  that  Conner 
acted  as  the  agent  of  Hart  in  settling  the 
note,  the  verdict  might  have  been  support- 
ed." In  Seavey  v.  Dana,  61  N.  H.  839,  the 
court  says:  "The  action  for  money  had  and 
received  can  be  maintained  against  the  de- 
fendant if  he  received  the  note  as  money 
or  its  equivalent  or  if  he  received  the  pro- 
ceeds of  the  note,  »  •  •  the  plaintiff 
could  waive  'the  tort,  and  maintain  assump- 
sit for  money  had  and  received."  2  Green- 
leaf  on  Evidence,  §  118,  says :  "What  is  mon- 
ey had  and  received?  In  regard  to  things 
treated  as  money,  it  has  been  held  that  this 
count  may  be  supported  by  evidence  of  the  . 
defendant's  receipt  of  bank-notes ;  or  promis- 
sory notes ;  or  credit  in  account,  in  the  books 
of  a  third  person;  or  a  mortgage,  assigned 
to  the  defendant  as  collateral  security,  and 
afterwards  foreclosed  and  bought  in  by  him ; 
or  a  note  payable  in  specific  articles ;  or  any 
chattel."  Mathewson  v.  Powder  Works.  44 
N.  H.  289,  291,  a  leading  and  well-consider- 
ed case,  and  other  cases  cited,  support  the 
text  of  Greenleaf.  This  case  also  says: 
"The  rule  that  the  action  for  money  bad  and 
received  lies  only  where  one  party  has  re- 
ceived, and  has  In  his  hands  money  which 
he  has  no  right  to  retain,  has  been  long  since 
relaxed;  and  it  Is  sufficient  to  sustain  the 
action,  that  something  has  been  received  by 
the  defendant,  which,  under  the  circumstanc- 
es of  the  case,  ought,  as  between  the  parties, 
to  be  regarded  as  money."    A  check  was  held 
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to  be  money,  being  treated  as  ench,  In  Spratt 
V.  Hobhouse,  4  Blng.  179,  cited  and  quoted 
In  the  last  New  Hampshire  case  cited,  at 
page  292.  This  action  lies  by  a  customer 
against  a  banker  for  a  balance  on  settlement, 
or  on  proof  that  a  certain  sum  has  been  re- 
celTed  In  so  many  different  payments,  and 
that  a  certain  other  sum  has  been  paid  out 
In  so  many  payments.  3  Rob.  New  Pract 
891.  We  think  it  unnecessary  to  dwell  fur- 
ther on  this  point 

Our  conclusion  is  that  the  court  below 
erred,  and  that  its  Judgment  should  be  re- 
versed, the  verdict  set  aside,  ftnd  a  new  trial 
awarded,  and  we  will  so  order. 


(68  W.  Va.  362) 

SOUTH  PENN  OIL  CO.  ▼.  KNOX  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1910.     Rehearing  Denied 

Jan.  17,  1911.) 

(ByUabu*  (y  the  Court.) 

1.  BouNDABiEs   (8    3*)— Description— Undb- 

FINKD    RJSFERENCES    TO    ADJOINKBS— tilMITA- 

TioRB  BY  Calls  fob  Monuments,  Coubses 

AND  Distances. 

In  a  lease  for  oil  and  gas  producing  pur- 
poses, general  location  and  description  of  the 
land  by  undefined  references  to  adjoiners  will  be 
limited  and  controlled  by  imrticular  calls  for 
monuments,  courses,  and  distances  contained  in 
a  deed  especially  mentioned  and  pointed  out  in 
the  description  as  one  by  which  the  same  land 
was  conveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  if  3-41 ;   Dec.  Dig.  i  3.»] 

2.  BOTINDABIKS  (§  3*)— DKSCBIPTION— PaBTIC- 
ULAB  DESCBEPTION  PBEVAILINO  OVER  GEN- 
ERAL One. 

As  a  general  rule,  a  particular  description 
prevails  over  a  general  one,  and  limits  the  ap- 
plication of  the  latter.  That  which  is  the  more 
certain  is  entitled  to  the  greater  efficacy. 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §{  3-41 ;   Dec.  Dig.  S  3.*] 

3.  Contracts  (§  153*J— Construction. 

In  the  interpretation  of  instruments,  force 
and  effect  must  be  given,  if  possible,  to  all  the 
words  employed.  A  part  cannot  l)e  disregarded, 
unless  other  terms  used  are  so  speciflc,  clear, 
and  convincing  in  contrary  meaning  as  to  prove 
it  to  be  a  false  demonstration. 
lEd.  Note.— For  other  cases,  see  Contracts, 
■  Cent.  Dig.  S  734;   Dec.  Dig.  §  153.*] 

4.  Boundaries  (f  3*)— Description  —  State- 
ment OF  Quantity. 

A  statement  of  quantity  is  never  allowed 
to  control  defined  and  reliable  calls  by  monu- 
ments, courses  and  distances.  All  other  ele- 
ments of  description  must  lose  their  superior 
value  through  ambiguities  and  uncertainties  be- 
fore resort  can  be  had  to  quantity. 

[Ed.  Note. — For  other  eases,  see  Boundaries, 
Cent.  Dig.  S§  3-41 ;  Dec.  Dig.  §  3.*] 

6.  Boundaries  (S  9*)— Oil  and  Gas  Leases 
— Construction- Premises  Conveyed. 
When  an  oil  and  gas  lease  is  clear  and  un- 
ambiguous in  its  terms,  the  usual  clauses  pro- 
viding against  drilling  near  to  buildings  and  for 
free  gas  in  a  dwelling,  not  asserting  that  such 
buildings  are  actually  on  the  land  leased,  cannot 
tend  to  the  overthrow  and  total  disregard  of  the 
particular  description  of  the  premises  adopted 
by  the  parties,  though  there  are  no  buildings  on 


the  land  embraced  by  that  particular  descrip- 
tion and  a  dwelling  and  other  buildings  are  on 
adjacent  land  to  which  the  more  general  de- 
Bcription  alone  might  extend. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  i  9.*] 

(Additional  SyUalmt  by  Bditoriai  Staff.) 

6.  Boundaries  (S  14*)— Oil  and  Gas  Licabbb 

—  Description  or  Premises  Conveyed  — 

"Substantially." 

An  oil  and  gas  lease,  describing  the  prem- 
ises as  all  that  certain  tract  of  land  situated 
in  a  certain  district  on  the  waters  of  a  desig- 
nated stream,  Ixjunded  "substantially"  as  fol- 
lows, etc,  means  bounded  "about"  or  "in  the 
main"  as  designated  and  not  "wholly"  or  "com- 
pletely" BO. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  Si  102-107;   Dec.  Dig.  {  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  0741.] 

PoSenI>arger,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Harrifwn 
County. 

Bill  by  the  South  Penn  Oil  Company 
against  John  M.  Knox  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

A.  B.  Fleming,  Charles  Powell,  and  Kembie 
White,  for  appellant.  Edward  G.  Smith,  J. 
M.  Foster,  and  Thomas  I.  Commings,  for  ap- 
pellees. 

ROBINSON,  P.  The  South  Penn  OU  Com- 
pany, In  1904,  leased  land  for  oil  and  gas 
producing  purposes  from  Sarah  A.  Martin 
and  husband.  In  the  .lease  the  land  Is  de- 
scribed as  follows:  "All  that  certain  tract 
of  land  situate  in  Clay  District,  Harrison 
County  and  State  of  W.  Va.,  on  the  waters 
of  Coons  Run  bounded  substantially  as  fol- 
lows: 

On  the  north  by  lands  of  M.  A.  Wfalteman; 

On  the  east  by  lands  of  Jno.  S.  Wbiteman 
&  others; 

On  the  south  by  lands  of  Stevoi  Vincent 
&  Do; 

On  the  west  by  lands  of  Do  Do  &  Do 

Containing  Thirty  Three  (33)  acres,  more 
or  less,  and  being  the  same  land  conveyed  to 
the  first  parties  by  Jacob  B.  Whiteman  by 
deed,  bearing  the  date  of  28th  day  of  Oc- 
tober, 1895,  recorded  in  Deed  Book  96  page 
279,  reserving,  however,  therefrom  300  feet 
around  the  buildings  on  which  no  well  shall 
be  drilled  by  either  party,  except  by  mntual 
consent." 

The  deed  from  Whiteman,  to  which  this 
description  refers,  conveyed  by  specific  metes 
and  bounds  a  tract  of  30%  acres.  Besides 
that  tract,  Sarah  A.  Martin  owned  some 
small  lots  which  had  been  conveyed  to  her 
by  other  deeds.  These  lots  were  contiguous 
to  the  tract  of  30%  acres.  They  lay  so  as 
to  be  in  one  comer  of  the  whole  tract  when 
taken  together.  When  the  lease  was  made, 
these  lots  were  occupied  by  the  lessors  as  a 
part  of  a  farm  composed  of  the  several  par- 
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eels.  The  dvrelllng  bouse  and  bam  were 
ou  these  small  lots  which  bad  been  conveyed 
by  deeds  other  than  the  one  referred  to  In 
the  lease.  The  whole  body  of  laud  Including 
the  lots,  containing  31  acres  and  150  square 
poles,  could  be  viewed  as  bounded  "on  the 
south  by  the  lands  of  Steven  Vincent  and 
others,"  and  "on  the  west  by  the  lands  of 
Steven  Vincent  and  others;"  or,  the  land 
without  the  lots  in  the  corner  of  the  whole, 
that  is,  the  tract  conveyed  by  the  Whiteman 
deed  and  containing  30%  acres,  could  also 
be  viewed  as  bounded  on  the  south  and  west 
by  the  lands  of  Steven  Vincent  and  others. 
When  the  land  was  viewed  with  the  lots  ex- 
cluded, these  lots  also  made  a  southern  and 
a  western  boundary  for  the  Whiteman  tract 
that  remained.  By  so  viewing  them,  how- 
ever, the  adjoining  line  of  one  of  the  "oth- 
ers" on  the  south  was  shortened,  and  the 
adjoining  line  of  Vincent  on  the  west  was 
reduced  to  one  of  small  distance. 

Rentals  were  regularly  paid  on  the  lease 
pursuant  to  its  terms.  It  remains  in  full 
force.  In  1909,  Sarah  A.  Martin  and  hus- 
band made  an  oil  and  gas  lease  to  Knox  and 
others  covering'  the  small  lots.  Thereupon 
the  South  Penn  Oil  Company  brought  this 
suit  to  remove  the  later  lease  as  a  cloud  on 
the  title  under  its  lease,  and  to  enjoin  threat- 
ened interference,  by  oil  and  gas  develop- 
ment on  the  lots,  with  the  possession  which 
that  company  alleged  it  bad  of  the  whole 
body  of  land  for  oil  and  gas  producing  pur- 
poses. On  a  final  hearing  of  the  cause,  the 
preliminary  Injunction  theretofore  awarded 
was  wholly  dissolved  and  the  bill  dismissed. 
Some  interlocutory  proceedings  were  had,  but 
our  view  of  the  case  makes  it  unnecessary 
to  consider  them.  The  appeal  presents  but 
one  pertinent  question :  Were  the  small  lots 
embraced  in  the  land  described  in  the  first 
lease? 

It  is  submitted  that  an  Intention  la  shown 
to  include  in  the  South  Penn  lease  the  small 
lots.  If  this  is  true  it  must  appear  from  an 
Interpretation  of  the  lease  itself.  If  the 
terms  of  the  lease  are  conflicting  or  ambigu- 
ous, we  may  be  aided  pi  giving  construction 
by  the  testimony  showing  the  situation  and 
surroundings  of  the  parties  at  the  time  the 
lease  was  executed.  But  we  cannot  look  to 
the  testimony  of  oral  declarations  of  the  par- 
ties'made  prior  to  the  execution  of  the  lease. 
The  paper  Itself  must  be  taken  as  embody- 
ing the  final  agreement  of  the  parties.  And 
we  must  be  guided  by  established  rules  of 
construction.  We  dare  not  guess  or  con- 
jecture. "The  great  object  of  construction 
is  to  collect  from  the  terms  or  language  of 
the  Instrument,  the  manner  and  extent  to 
which  the  parties  intended  to  be  bound.  To 
facilitate  this,  the  law  has  devised  certain 
rules,  which  are  not  merely  conventional, 
but  are  the  canons  by  which  all  writings  are 
to  be  construed,  and  the  meaning  and  Inten- 
tion of  men  to  be  ascertained.  These  rules 
are  to  be  applied  with  consistency  and  uni- 


formity. They  constitute  a  part  of  the  com- 
mon law  and  the  application  of  them.  In  the 
interpretation  and  construction  of  disposi- 
tive writings,  are  not  discretionary  with 
courts  of  justice,  but  an  Imperative  duty. 
If  it  were  otherwise,  no  lawyer  would  be  safe 
in  advising  upon  the  construction  of  a  writ- 
ten instrument,  nor  any  party  in  taking  un- 
der it"  County  of  Johnson  v.  Wood,  84  Mo. 
509.  Ot  course  the  true  Intention  of  the 
parties  must  be  sought  That  is  the  real  ob- 
ject of  construction.  And  the  intention  is 
to  be  gathered  from  the  Instrument  as  a 
whole.  Uhl  v;  Railroad  Co.,  51  W.  Va.  106, 
41  S.  E.  340,  and  other  cases. 

The  lease  is  clear  in  its  language.  The 
description  of  the  land  to  be  covered  by  the 
lease  is  plain.  That  part  of  the  description 
which  locates  the  land  by  reference  to  ad- 
joining owners,  by  its  own  terms,  does  not 
purport  to  be  specific.  It  only  purports  to 
bound  the  land  "substantially,"  not  certaMy. 
"Substantially,"  as  used  here,  can  mean  no 
more  than  ahoui,  or  in  the  main.  It  does 
not  mean  ichoUv,  or  completely.  Then,  the 
very  terms  used  In  naming  the'  adjoining 
owners  show  that  completeness  and  partlcn- 
larity  was  not  Intended  by  that  part  of  the 
description.  The  use  of  the  word  "others" 
Is  not  complete,  certain,  or  definite.  It  does 
not  name  the  "others."  Nor  does  such  de- 
scription state  the  exact  courses  or  distances 
of  the  lines  which  adjoin  other  lands.  It 
merely  puts  the  land  down  by  other  owners. 
It  merely  says  on  what  side  of  some  other 
undescribed  land  the  tract  may  be  found. 
It  does  not  say  from  what  point,  how  far, 
or  in  what  direction  a  line  runs  with  such 
other  land.  Altogether,  that  part  of  the  de- 
scription is  no  more  than  a  general  one — 
a  description  stating  the  location  of  the  land, 
but  not  particularly  describing  It  But  that 
which  follows  is  certain  and  particular.  It 
expressly  points  to  a  deed,  its  date,  its  place 
of  recordation,  and  says  that  the  land  to  be 
covered  by  the  lease  Is  the  same  land  which 
was  conveyed  by  that  deed.  It  makes  the 
description  in  the  deed  a  particular  descrip- 
tion of  the  land  intended  to  be  leased.  The 
deed  becomes  a  part  of  the  lease  for  the  pur- 
pose of  describing  the  land.  The  descrip- 
tion in  the  deed  has  the  same  effect  as  if  ac- 
tually incorporated  in  the  lease.  Martindale 
on  Conveyancing,  i  108.  Looking-  then  to  the 
deed,  we  find  a  definite  and  specific  descrip- 
tion of  the  land  by  monuments,  established 
corners,  magnetic  courses,  and  stated  dis- 
tances. The  lease  says  this  Is  the  same  land 
Intended  to  be  embraced  by  It — the  identical 
tract.  So,  in  the  lease  under  consideration, 
we  observe  a  general  description  followed  by 
a  distinctly  particular  one. 

As  a  general  rule,  a  particular  description 
prevails  over  a  general  description  and  lim- 
its the  application  of  the  latter.  Tledeman 
on  Real  Property,  S  82.  This  rule  applies 
here.  The  more  general  description  of  the 
land  mentioned  in  the  lease  is  limited  by 
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the  partlcniar  description  which  follows  It 
The  general  location  of  the  land  by  refer- 
ences to  adjoining  land  owners  Is  limited  and 
defined  by  the  calls  given  in  the  deed.  First, 
the  land  is  generally  pointed  out ;  then,  it  Is 
particularly  pointed  out  as  the  Identical  land 
which  was  conveyed  by  the  deed  mentioned. 
The  latter  must  prevail  because  it  affords  a 
more  particular  description,  unless  there  Is 
something  else  in  the  lease  which  plainly 
shows  an  Intention  contrary  to  that  which 
the  use  of  this  particular  description  dis- 
closes. Even  if  there  were  irreconcilable  re- 
pugnance between  the  parts  of  the  descrip- 
tion, the  calls  for  adjolners  must  yield  to 
the  calls  for  monuments  In  the  deed  to  which 
the  lease  makes  reference.  Matheny  v.  Al- 
len, 63  W.  Va.  443,  60  S.  E.  407,  129  Am.  St 
Rep.  984. 

We  have  said  that  the  exact  lines  of  the 
tract  cannot  be  known  from  the  general  de- 
scription by  adjolners.  Iiet  us  illustrate  by 
referring  to  the  southern  boundary.  The 
words  used  are:  "On  the  south  by  lands  of 
Steven  Vincent  and  others."  What  others? 
From  what  point  how  far,  and  In  what  di- 
rection with  them?  It  does  not  say.  If  we 
accept  this  description  by  adjolners  as  re- 
ferring only  to  the  30%  acre  tract,  the  small 
lots  are  to  the  south  and  west  and  are  own- 
ed by  others  than  Steven  Vincent,  namely, 
the  lessors.  Or,  if  we  accept  it  as  referring 
to  the  entire  body  of  land,  Vincent  and  oth- 
ers are  on  the  south  and  west  So  we  see 
this  general  description  is  not  explicit  Us- 
ing it,  we  may  or  may  not  take  in  the  small 
lots.  That  description  does  not  state  wheth- 
er there  is  one  or  more  lines  on  the  south, 
nor  does  it  define  the  extent  and  direction 
of  any  southern  boundary  line.  And  the 
same  fact  Is  true  as  to  the  western  bound- 
ary. As  to  it  the  description  reads:  "On 
the  west  by  lands  of  Steven  Vincent  and  oth- 
ers." It  would  seem  that  this  language 
means  to  include  Vincent  and  all  others  on 
the  west  Can  It  mean  only  Vincent  and 
others  than  the  lessors?  The  small  lots  are 
on  the  west  of  the  30%  acre  tract  How  do 
we  know  that  the  owners  of  these  lots  were 
not  Intended  to  be  meant  among  the  "oth- 
ers" that  are  on  the  west?  Shall  we  in- 
clude the  lots  or  not  when  we  use  this  gen- 
eral description?  We  can  include  them  and 
the  combined  area  will  be  botmded  on  the 
west  by  lands  of  Steven  Vincent  and  others. 
But  we  can  exclude  them  and  the  remaining 
30%  acre  tract  will  still  so  be  bounded. 
Now,  how  are  we  to  determine  what  the  de- 
scription means  by  these  general  references 
to  the  southern  and  western  boundaries? 
^Vhat  other  guide  does  the  lease  itself  fur- 
nish? Other  words  have  been  used.  They 
e.vpreesly  say  that  the  only  land  to  be  in- 
cluded is  the  tame  land  which  was  conveyed 
by  the  deed  especially  mentioned. 

ETffect  must  be  given  to  the  clause  of  the 
description  which  refers  to  the  recorded  deed, 
unless  other  parts  of  the  lease  are  so  spe- 


cific, clear,  and  certain  as  to  show  that  clause 
to  be  erroneous.  It  must  be  shown  to  be  a 
false  demonstration  before  it  can  be  disre- 
garded. The  words  of  the  clause  must  be 
taken  to  mean  what  they  say,  unless  the  re- 
maining parts  of  the  writing  are  so  plain- 
ly and  certainly  to  the  contrary  as  to  ex- 
clude safely  that  which  those  words  mean. 
But  as  we  have  shown,  the  remaining  d(^ 
scriptlon,  when  the  clause  referring  to  the 
deed  is  ignored,  is  not  explicit  and  snra  It 
may  inclttde  or  exclude  the  small  lots.  So 
the  clause  is  of  particular  use.  It  harmoniz- 
es with  one  meaning  of  the  more  general  de- 
scription. It  goes  with  the  more  general  de- 
scription acceptably.  It  cannot  be  thrown 
out  as  erroneous,  because  the  other  does  not 
so  brand  it  It  is  indeed  of  necessary  use  to 
make  certain  that  which  the  other  left  mi- 
certain. 

In  the  Interpretation  of  instruments,  it  Is  a 
familiar  principle  that  force  and  effect  must 
be  given,  if  possible,  to  every  word  employ- 
ed. Dhl  V.  Railroad  Co.,  supra.  How  can 
we,  in  the  face  of  this  rule,  annihilate  the 
words  which  give  a  particular  and  sure  de- 
scription by  reference  to  the  deed?  Yet,  the 
appellant  would  have  Qs  wholly  discard  these 
words  as  false  and  erroneous.  Now,  these 
words  must  be  given  force  and  effect  If  that 
can  be  done.  Is  it  possible  to  do  so?  We 
have  shown  that  they  do  not  necessarily  con- 
flict with  the  other  description  used  In  the 
lease.  A  meaning  can  be  given  the  general 
description  which  fits  this  particular  descriiv 
tion.  And  that  can  be  done  without  violence 
to  the  words  used.  The  two  parts  of  the  de- 
scription can  readily  be  made  consistent,  so 
as  to  exclude  no  part  of  either.  The  two 
taken  together  are  not  necessarily  ambigu- 
ous. Why  should  we  make  them  so?  We 
cannot  under  the  rule.  We  must  harmonize 
them  80  as  to  use  both,  since  that  can  readily 
and  sensibly  be  done.  The  two  will  read  to- 
gether. And  when  they  are  read  together 
and  force  given  to  all  the  parts  of  the  de- 
scription, an  intention  to  exclude  the  small 
lots  is  plainly  expressed. 

It  is  argued  that  the  lease  calls  for  33 
acres,  and  that  therefore,  the  30%  acre 
tract  alone  could  not  have  been  intended. 
But  after  using  the-  words  "containing  33 
acres,  more  or  less,"  the  lease  expressly  and 
particularly,  by  making  the  deed  a  part  of  it- 
self, says  that  the  tract  contains  only  30% 
acres.  The  lease,  thus,  immediately  defines 
its  general  statement  by  a  more  precise  one 
that  states  how  much  less  than  33  acres  the 
tract  contains — by  a  statement  that  the  area 
Is  30%  acres,  specifying  exact  metes  and 
bounds  which  prove  It.  Which  of  the  state- 
ments Is  the  more  reliable  and  certain?  Is 
it  not  the  latter  one?  Must  not  the  particu- 
lar here  again  outweigh  the  general?  By  the 
reference  to  the  deed,  the  acreage  Is  capable 
of  being  ascertained  by  monuments  and 
boundaries.  The  land  may  be  measured  by 
the  particular  calls  of  the  deed.    Quantity  Is 
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never  allowed  to  control  defined  calls  by 
monuments,  courses,  and  distances.  It  Is  the 
least  certain  and  material  part  of  descrip- 
tion. It  must  yield  to  boundaries  when  they 
are  as  plainly  given  as  In  the  present  case 
by  reference  to  a  deed  which  contains  them 
in  detail.  All  other  elements  of  description 
must  lose  their  superior  value  through  am- 
biguities and  uncertainties  before  resort  can 
be  had  to  quantity.  It  Is  needless  to  cite  au- 
thority for  these  well  known  principles.  The 
superior  elements  of  description  In  this  lease 
are  not  ambiguous  and  uncertain,  and  the 
general  reference  to  the  quantity  cannot  be 
a  controlling  factor. 

But  it  is  insisted  that  the  lease  mentions 
"buildings"  and  "one  dwelling  house  on  said 
land;"  and  that,  since  there  are  no  buildings 
on  the  Whiteman  tract,  the  lease  means  to 
Include  the  lots  on  which  the  buildings  are 
situated.  The  lease  does' not  directly  assert 
that  buildings  are  actually  on  the  land  leas- 
ed. It  does  not  describe  the  land  intended 
to  be  leased  by  a  statement  that  It  is  the 
same  land  on  which  there  are  certain  build- 
ings. Is  mere  Implication  to  control  the  par- 
ticular and  definite  description  of  the  land 
which  the  lease  contains?  The  usual  reser- 
vation In  regard  to  drilling  was  made  "anmnd 
the  bnlldlngs."  But  the  printed  blank  which 
was  used  in  making  the  lease  contained  all 
the  words  of  reservation  excepting  the  num- 
ber of  feet,  which  was  written  in.  The  cir- 
cumstance that  these  words  were  retained 
and  used  is  not  controlling  against  that 
which  the  parties  had  already  recited  as  par- 
ticular description.  The  following  clause 
was  written  Into  the  latter  part  of  the  lease: 
"Lessors  may  have  free  gas  for  heat  and  light 
in  one  dwelling  house  on  said  land  from  any 
gas  well  thereon,  subject  to  rules  and  regu- 
lations'  of  said  Company  at  such  time." 
Does  this  clause  assert  that  "one  dwelling 
house"  is  actually  on  the  land?  May  it  not 
as  well  mean  to  provide  for  free  gas  in  any 
one  dwelling  house  that  may  be  built  on  the 
land?  It  does  not  say  the  dwelling  house  on 
said  land.  It  says  "one."  If  that  clause  Im- 
plies an  existing  dwelling,  why  may  it  not 
as  well  imply  that  there  is  more  than  one? 
But  these  references  to  buildings  were  not 
Intended  for  description.  The  lease  shows 
them  to  be  for  other  purposes.  The  parties 
did  not  give  them  consideration  for  the  pur- 
pose of  describing  the  land.  The  references 
to  buildings  were  not  in  the  minds  of  the 
parties  as  descriptive  of  the  land.  The  par- 
ties did  not  carefully  scrutinize  the  refer- 
ence in  that  light.  Therefore,  the  mention  of 
buildings  cannot  have  such  weight  for  de- 
scription as  to  overthrow  any  part  of  that 
to  which  the  parties  directed  their  minds  and 
on  which  they  agreed  as  particular  descrip- 
tion of  the  land.  That  which  is  particular 
and  directed  to  the  point  is  surely  worthy  of 
prevailing  influence  over  that  which  Is  gen- 
eral and  relative  to  other  subjects.  If  one 
must  reject  the  other,  the  specific  description 


of  the  land  must  prove  the  references  to  the 
buildings  to  be  false.  Bdt  these  references, 
in  construing  the  lease  so  as  to  preserve  all 
its  parts,  may  well  be  taken  to  mean  build- 
ings to  the  usual  number  and  of  the  ordi- 
nary character  that  may  be  reasonably  nec- 
essary at  any  time  for  the  enjoyment  of  the 
30%  acre  tract  as  a  farm. 

There  is  no  convincing  evidence  In  the  case 
that  the  lessors  gave  a  contemporaneous  or 
practical  construction  of  the  lease  which 
charges  them  with  a  recognition  that  it  was 
Intended  to  include  the  lots.  The  Intention 
which  the  lease  itself  discloses,  through  a 
construction  that  makes  the  certain  to  con- 
trol that  which  is  inferior  in  certainty,  has 
not  been  overthrown  by  any  contrary  recog- 
nition of  the  lessors.  Nor  is  that  Intention 
contradicted  by  the  situation  and  surround- 
ings of  the  parties  at  the  time  of  the  execu- 
tion of  the  lease.  If  the  lease  was  Intended 
to  embrace  the  lots,  the  lessors  have  not 
legally*  so  bound  themselves,  either  by  the 
paper  Itself  or  In  any  other  way. 

The  decree  is  a  proper  one  in  the  premises. 
It  will  be  affirmed. 

BRANNON,  J.,  absent 

POFFENBARGER,  J.  (dissenting).  As,  In 
my  opinion,  the  lease  has  been  so  construed 
by  my  associates  as  to  partially  defeat  the 
evident  purposes  of  the  parties  thereto,  with- 
out necessity  therefor,  found  in  the  prin- 
ciples applicable  to  the  Interpretation  and 
construction  of  deeds  and  contracts,  I  am 
compelled  to  dissent  from  the  decision. 

I  find  no  fault  with  the  legal  proposition, 
giving  control  to  a  particular  description 
over  a  general  one,  nor  with  the  rule  which 
denies  controlling  effect  to  a  specification  of 
quantity  over  calls  for  monuments,  courses, 
and  distances.  But  certain  other  proposi- 
tions are  stated  in  the  opinion  of  the  majori- 
ty which  do  not  seem  to  be  sustained  by  the 
authorities.  One  of  these,  namely,  that  a- 
reference  in  one  deed  to  another  always  in- 
corporates it  therein  for  purposes  of  descrip- 
tion, and  makes  it  controlling,  seems  to  have 
been  made  the  decisive  test  Such  a  refer- 
ence is  not  always  made  for  descriptive  pur- 
poses, and  Is  not  always  controlling  In  its 
effect  when  it  has  been  made  for  that  pur- 
pose. It  is  only  one  element  to  be  consider- 
ed among  others  and  may  yield  under  the 
rule  requiring  effect  to  be  given  to  the  in- 
strument according  to  the  Intent  of  the  par- 
ties as  gathered  from  all  of  Its  parts. 

The  reference  to  the  deed  In  this  lease  Is 
preceded  by  a  clause  inserted  for  the  express 
purpose  of  describing  the  land.  The  lease 
does  not  say  this  reference  Is  for  the  pur- 
pose of  a  more  particular  description  of 
the  premises  or  for  any  description  at  all. 
Nor  is  it  coupled  with  any  expression  of  in- 
tent that  the  land  described  In  that  deed 
should  be  the  only  land  included  in  the  lease. 
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It  seems  to  me,  therefore,  that  what  'has 
been  treated  as  the  general  description  in 
the  discussion  of  this  lease,  namely,  the  de- 
scription by  boundaries,  may  well  be  consid- 
ered the  particular  description.  It  Is  the 
language  in  the  lease  that  has  been  made 
expressly  descriptive.  The  purpose  of  the 
-other,  the  reference  to  the  Wliiteman  deed, 
is  not  stated.  It  may  have  been  put  in  for 
description  and  it  may  not.  It  could  per- 
form a  wholly  different  function — Indication 
of  the  source  of  title.  If  we  give  It  one 
function,  we  comply  with  the  rule  requiring 
■effect  to  be  given  to  every  word  In  the  in- 
strument We  are  not  bound  to  give  It 
the  broadest  and  most  extensive  effect  indi- 
cated by  its  terms.  One  reasonable  office  is 
«nough.  White  v.  Bailey,  65  W.  Va.  573,  64 
S.  E.  1019.  23  U  R.  A.  <N.  S.)  232.  I  do  not 
mean  to  say  the  words  "being  the  same 
land"  conid  not  be  regarded  as  descriptive; 
but  I  do  assert  that  they  were  not  neces- 
sarily used  in  that  sense,  or  for  the  purpose 
«f  describing  the  land. 

Taking  that  portion  of  the  deed  which  has 
been  expressly  made  descriptive  and  read- 
ing it  in  the  light  of  the  evident  purpose  of 
the  parties,  a  lease  of  the  lessor's  lands  for 
oil  and  gas  operations,  giving  to  the  lessor 
the  exclusive  right  to  operate  thereon  for 
such  purposes,  references  found  In  other  por- 
tions thereof  to  the  condition  of  the  property 
at  the  time,  and  specification  of  the  quantity 
of  land,  every  doubt  as  to  the  general  in- 
tent to  include  the  lots  on  which  the  build- 
ings stood,  logically  and  necessarily  disap- 
pears. Gas  and  oil  wells  drilled  on  these 
lots  in  the  corner  of  the  farm  would  neces- 
sarily drain  the  oil  and  gas  from  portions 
of  the  land  admittedly  covered  by  the  lease. 
The  lessee  could  never  have  intended  any 
such  result,  nor  could  we  reasonably  impute 
to  the  lessor  secret  intent  thus  to  withhold  a 
part  of  what  there  was  plain  intent  on  the 
part  of  the  lessee  to  obtain.  There  are  two 
references  in  the  lease  to  buildings.  One 
clause  provides  that  no  well  should  be  drilled 
within  300  feet  of  the  buildings.  The  other 
secures  to  the  lessor  free  gas  for  light  and 
heat  in  "one  dwelling  house  on  said  land 
from  any  gas  well  thereon."  All  the  build- 
ings owned  by  the  lessor,  except  a  pigsty, 
were  on  the  lots.  To  say  this  reservation 
was  made  for  the  benefit  or  protection '  of  a 
pigpen  would  be  ridiculous.  It  was  made  for 
the  protection  of  buildings,  such  as  barns 
and  dwelling  houses,  substantial  structures. 
All  of  these  were  on  the  lots.  It  cannot  be 
reasonably  supposed  that  the  grantor  did  not 
intend  to  protect  the  house  In  which  she  re- 
sided. Her  construction  of  this  lease  would 
permit  the  lessee  to  drill  wells  within  a  few 
feet  of  the  house  in  which  she  lived.  If  the 
buildings  referred  to  were  not  on  the  leased 
premises,  theiy  are  not  protected  by  this  res- 
ervation. If  they  were  not  on  the  leased 
premises,  then  there  were  none  such  to  be 


protected.  The  suggestion  that  this  clause 
may  have  been  Inserted  for  the  protection  of 
buildings  that  might  be  constructed  after- 
wards, is,  in  my  opinion,  wholly  unwarrant- 
ed by  any  authority,  and  the  Insertion  of 
this  clause  answered  no  purpose.  A  rule  of 
Interpretation,  requiring  effect  to  be  given  to 
every  clause,  when  it  is  possible  to  do  so, 
would  be  thus  violated.  All  recitals  and  ref- 
erences in  a  deed.  In  any  way  descriptive  of 
the  property,  are  always  read,  interpreted, 
and  construed  in  the  light  of  the  state  and 
condition  of  the  property  as  it  was  at  the 
time,  unless  some  other  time  Is  expressly  re- 
ferred to.  Martindale,  Convey.  S  91;  Bar- 
bour et  al.  V.  Tompkins,  58  W.  Va.  572,  52 
S.  B.  707,  3  L.  R.  A.  (N.  S.)  715.  To  assume. 
In  the  absence  of  any  terms  indicating  it, 
that  this  clause  refers  to  buildings  subse- 
quently to  be  erected,  is  plainly  violative  of 
this  principle.  The  same  is  true  of  the 
other  clause,  securing  to  the  lessor  gas  for 
use  in  one  dwelling  house  on  said  land. 
What  land?  "Said  land."  Could  this  mean 
anything  other  than  the  land  covered  by  the 
lease?  This  line  of  argument  Is  supple- 
mented by  the  specification  of  the  quantity 
of  land  leased,  in  the  descriptive  term  "con- 
taining." This  word  Is  not  capable  of  any 
significance  other  than  description.  Like 
the  specification  of  adjoining  lands,  it  la  ex- 
pressly descriptive. 

The  purpose  of  description  is  to  afford 
means  of  identification  of  the  subject  of  the 
grant  with  a  reasonable  degree  of  certainty. 
I  know  of  no  rule  that  demands  such  a  de- 
scription as  will  preclude  every  possibility  of 
either  Inclusion  or  exclusion.  What  passes 
by  a  grant  is  a  question  of  intent,  to  be  de- 
rived from  the  manifest  purposes  of  the  In- 
strument and  the  descriptive  terms.  Tbere 
is  no  rule  requiring  accuracy  of  description 
to  the  limit  of  possibility,  or  designation  of 
every  possible  element  thereof.  It  sutflces 
to  describe  the  land  substantially,  and  I  per- 
ceive no  reason  or  force  in  the  view  that  the 
word  "substantially"  shall  be  taken  to  mean 
that  the  description  in  which  it  Is  used  shall 
be  regarded  as  a  general  and  not  a  particu- 
lar one.  In  the  sense  of  the  decisions  mark- 
ing the  distinction.  "Substantial"  means  in 
a  substantial  manner;  embracing  all  that  is 
essential.  Assurance  Co.  v.  Altheimer,  5S 
Ark.  505,  25  S.  W.  1067;  Cheeseman  v.  Hart 
(C.  C.)  42  Fed.  98,  99;  Edgerton  v.  State 
(Tex.  Cr.  App.)  70  S.  W.  90,  91 ;  Llneberser 
V.  Kldwell,  104  N.  0.  506,  10  S.  B.  758;  Com- 
monwealth V.  Wentworth,  118  Mass.  441,  442. 
It  seems  to  me  the  use  of  this  word  argues 
exactly  the  opposite  of  that  which  Is  predi- 
cated of  it  In  the  majority  opinion.  It  signi- 
fies statements  of  all  that  Is  necessiary  to 
enable  the  lessee  to  identify  the  land.  It  Is 
also  used  In  a  part  of  the  lease  that  pur- 
ports to  be  a  description  and  could'  not  have 
been  intended  to  perform  any  other  func- 
tion; while  the  reference  to  the  deed  may 
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have  been  Intended  to  perform  an  entirely 
different  one,  as  I  have  stated. 

Admitting  that  the  main  functions  of  tbe 
two  clauses  relating  to  buildings  were  not 
descrlptire,  and  tbat  tbe  minds  of  the  par- 
ties were  not  directed  particularly  to  the 
matter  of  description,  when  they  were  In- 
serted, I  think  it  nevertheless  remains  that, 
under  the  general  principle  I  have  stated, 
these  clauses  must  be  regarded,  la  so  far  as 
they  relate  to  the  condition  of  the  property, 
as  defining  Its  condition  at  tbat  time,  and 
thus  Indicating  what  the  terms  of  the  demise 
and  the  description  mean.  Tbe  form  in 
which  tbe  parties  expressed  themselves  in 
these  clauses  assumes  the  existence  of  build- 
ings then  on  the  land.  Why  was  tbat  form 
adopted?  The  logical  answer  Is,  because 
they  asserted  tbe  then  condition  of  tbe  prop- 
erty. It  bad  buildings  on  it  We  may  rea- 
sonably and  logically  assume  that,  if  these 
clauses  were  Intended  to  relate  to  buildings 
thereafter  to  be  erected,  a  different  form  or 
mode  of  expression  would  bave  been  adopt- 
ed. Indicating  the  fact,  for  men  seldom  speak 
of  things  yet  to  be,  as  If  they  were  existent 

It  is  admitted  tbat  the  description  by  ad- 
jacent lands  Is  copable  of  a  construction 
that  will  place  tbe  lot  at  tbe  southwest  cor- 
ner within  the  lease.  As  that  description 
will  bear  such  construction,  and  other  por- 
tions of  the  lease,  by  their  references,  show 
assumptions  in  harmony  therewith,  and  such 
construction  is  necessary  to  prevent  results, 
absurd  and  variant  from  tbe  general  pur- 
poses of  tbe  parties,  disclosed  by  tbe  instru- 
ment itself,  read  in  tbe  light  of  the  actual 
state  of  the  property,  both  the  legal  necessity 
and  propriety  of  adopting  It  are  plainly  man- 
ifest 

Tbe  mere  reference  to  a  former  deed,  aft- 
er having  set  forth  a  description  by  metes 
and  bounds  or  otherwise,  without  indicating 
or  stipulating  the  purpose  of  such  reference, 
as  that  it  was  made  for  a  more  particular 
description,  or  tbat  it  was  tbe  intent  of  tbe 
grantor  to  convey  only  such  land  as  he  held 
uuder  the  deed  referred  to.  Is  not  generally 
regarded  as  having  been  made  for  the  purpose 
of  description.  If  no  other  description  has 
been  given,  then,  of  course,  it  is  regarded  as 
having  been  Incorporated  in  the  deed  for 
that  purpose,  under  the  principle  tbat  a  deed 
shall  be  so  construed,  if  possible,  as  to  give 
it  effect  But,  If  there  is  another  descrip- 
tion, followed  by  a  mere  reference  to  a  for- 
mer deed,  saying  tbe  land  described  is  tbe 
same  tbat  was  conveyed  to  the  grantor  by 
It,  the  prior  description  is  regarded  as  tbe 
real  or  particular  one.  Its  embodiment  in 
the  deed  shows  affirmative  intent  to  make  it 
essential  and  real,  and  negatives  the  exist- 
ence of  Intent  to  rely  upon  the  deed  referred 
to  for  description,  "If,  instead  of  containing 
the  description  of  tbe  land  conveyed,  the 
deed  refers  to  other  deeds,  the  description  of 
the  latter  deed  will  by  such  reference  be- 
come a  part  of  tbe  former,  and  has  the  same 
68S.E.-65 


effect  as  if  It  bad  been  Inserted  In  tbe  sub- 
sequent deed.  •  •  •  But  the  reference  to 
another  deed  will  not  be  permitted  to  control 
tbe  description  actually  contained  in  tbe  sub- 
sequent deed,  so  as  to  exclude  a  lot  or  par- 
cel of  land  described  as  a  part  of  the  sub- 
ject of  conv^yance,  and  not  mentioned  In 
the  deed  referred  to."  Tied.  Real  Prop.  & 
CoDV.  {  605.  The  text  from  Martlndale  on 
Conv.  §  108,  relied  upon  In  tbe  majority  opin- 
ion for  the  position,  tbat  a  deed  referred  to 
in  a  subsequent  deed  constitutes  the  par- 
ticular description  and  is  always  controlling, 
was  not  Intended  by  the  author  to  express 
that  view.  Tbe  text  is  very  general.  Includ- 
ing not  only  deeds,  but  maps  and  surveys. 
Tbe  author  did  not  analyze  and  classify  the 
cases  In  which  the  principle  Is  Involved. 
Most  of  the  decisions  cited  to  sustain  the 
text  Involve  references  to  maps  and  surveys, 
and  concern  town  lots.  They  all  say  that 
a  deed  referred  to  Is  Incorporated  in  the  sub- 
sequent deed  by  the  reference,  but  the  text 
does  not  say  the  description  in  the  adopted 
deed  must  be  regarded  as  the  particular  de- 
scription or  as  having  controlling  effect,  nor 
do  the  decisions  upon  which  the  principle  Is 
asserted  so  hold.  The  text  from  Tledeman, 
here  quoted,  goes  beyond  the  mere  statement 
that  a  deed  is  Incorporated  by  reference  and 
deals  with  the  value  and  force  of  the  adopt- 
ed deed,  under  various  circumstances,  re- 
specting description.  It  says,  if  there  is  no 
other  description  in  the  subsequent  deed,  the 
adopted  deed  will  be  looked  to  for  the  de- 
scription, and,  as  it  Is  the  only  description 
available,  of  course  it  must  be  conclusive; 
but,  if  there  is  another  description  by  metes 
and  bounds  or  otherwise,  and  then  a  refer- 
ence to  a  prior  deed,  the  description  of  such 
prior  deed,  although  Incorporated,  is  not  re- 
garded as  the  particular  description,  nor  aa 
being  dominant  and  controlling  In  its  force 
and  effect  For  the  latter  proposition  the 
author  does  not  cite  many  decisions,  but  bA 
could  bave  done  so,  for  the  books  abounc* 
with  them.  Morrow  v.  WUlard,  30  Vt  118; 
Chaplin  V.  Srodes,  7  Watte  (Pa.)  410;  Smitl- 
V.  Sweat,  90  Me.  528,  38  Atl.  654;  Winn  v 
Cabot,  18  Pick.  (Mass.)  553;  Hatborn  v. 
Hinds,  69  Me.  326;  Lovejoy  v.  Lovett,  124 
Mass.  270;  Whiting  v.  Dewey,  15  Pick. 
(Mass.)  428.  These  cases  bold  not  only  that 
the  description  by  metes  and  bounds  is  the 
particular  description,  but  also  that  if  tho 
lands  intended  to  be  conveyed  are  thereby  in 
dicated  with  reasonable  certainty,  the  refer- 
ence to  a  deed  to  tbe  grantor,  as  covering 
tbe  same  land,  will  neither  restrict  nor  en- 
large the  grant  as  defined  by  such  particular 
description.  In  case  of  a  variance.  Under 
such  circumstances,  the  reference  to  the  prior 
deed  is  deemed  to  have  been  inserted  merely 
to  indicate  the  sourCe  of  title,  and  not  to 
describe  the  land.  And  this  view  has  been 
adopted  even  in  cases  In  which  language  has 
been  employed  In  connection  with  tbe  refer- 
ence, professing.  In  express  terms,  to  declare 
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Intent  to  convey  the  land  acquired  by  the 
prior  deed.  In  Daniels  t.  Savings  Institu- 
tion, 127  Mass.  534,  a  grant,  particularly  de- 
fined, was  held  not  to  have  been  Impaired 
by  a  subsequent  reference  In  the  deed,  to 
certain  other  deeds  "for  a  full  description  of 
the  said  parcel  of  land,  water  rights,  and 
privileges  intended  to  be  conveyed,"  though 
the  deed  referred  to  did  not  cover  all  that 
was  Included  in  the  grant.  In  Brown  v. 
Heard.  85  Me.  294,  27  Atl.  182,  the  court 
held  as  follows:  "A  clause  In  a  deed,  at  the 
end  of  a  particular  description  of  the  prem- 
ises by  metes  and  bounds,  'meaning  and  In- 
tending to  convey  the  same  premises  con- 
veyed to  me'  (by  a  certain  deed  referred  to). 
Is  held  to  be  merely  a  help  to  trace  the  title 
and  does  not  enlarge  the  grant."  In  these  In- 
stances, the  deeds,  read  as  entireties,  showed 
clear  intent  to  pass  certain  lands,  as  I  think 
the  lease  in  this  case  shows  clear  intent  to 
demise  certain  lands;  and  the  courts  held 
that  subsequent  references  to  the  deed  of  the 
grantor,  for  a  more  particular  description,  in 
the  former  case,  and  accompanied  by  an  ex- 
pression of  latent  to  convey  the  premises  ac- 
quired by  the  prior  deed,  in  the  latter,  were 
subordinate  in  character,  not  purporting  on 
their  faces  to  deal  directly  and  expressly 
with  the  matter  of  description,  and  must 
therefore  be  harmonized  with  the  particular 
description  by  assigning  to  them  a  subordi- 
nate function.  This,  however,  is  not  always 
done,  for,  in  some  instances,  the  particular 
description  Is  uncertain  and  impossible  of  ap- 
plication, or  does  not  harmonize  with  the 
general  intent  expressed  in  the  deed.  Then 
a  subsequent  clause,  professing  to  sum  up 
and  express  the  real  intention  of  the  parties 
as  to  what  shall  pass  by  the  deed,  is  allowed 
to  control.  Plummer  v.  Gould,  92  Mich.  1, 
52  N.  W,  146,  31  Am.  St  Kep.  667;  Flagg 
V.  Bean,  25  N.  H.  49;  Boone  v.  Clarke,  129 
111.  466,  21  N.  E.  850,  5  L.  R.  A.  276;  Strong 
V.  Lynn,  38  Minn.  315,  37  N.  W.  448.  In 
Sawyer  v.  Kendall,  10  Cush.  (Mass.)  241, 
there  was  a  description  by  metes  and  bounds, 
accompanied  by  a  plat  In  a  partition  suit 
with  which  this  description  did  not  agree. 
There  was  also  a  reference  to  the  grantor's 
deed.  The  court  found  It  Impossible  to  as- 
certain from  the  description  by  metes  and 
bounds  what  land  it  was  intended  to  convey, 
and  allowed  the  reference  to  the  grantor's  ti- 
tle by  partition  to  control.  Notwithstanding 
this,  the  description  by  metes  and  bounds 
was  designated  the  particular  description 
and  the  other  the  general  description;  and 
the  court  said  the  rule,  giving  preference  to 
the  particular  description,  would  have  to  be 
departed  from  on  account  of  the  uncertainty 
of  the  particular  description.  The  conclu- 
sion is  expressed  in  these  words:  "It  is  not 
a  case,  therefore,  of  two  inconsistent  descrip- 
tions, in  which  the  general  must  yield  to 
the  particular,  but  of  an  uncertain  and  Im- 
possible description,  which  must  be  controlled 
by  an  intelligible,  though  general  description. 


given  by  a  reference  to  the  grantor's  title 
by  partition." 

Assuming  that  the  particular  description, 
unaided  by  anything  else  disclosed  by  the 
lease  signifying  intent  and  purpose  respecting 
the  subject-matter  thereof,  would  be  sus- 
ceptible of  two  constructions  and  therefore 
ambiguous  as  to  the  western  and  southern 
boundaries,  this  ambiguity  is  removed  by  the 
assumptions  found  in  the  two  clauses  rtiat- 
ing  to  buildings,  agreeing  perfectly  with  the 
state  of  the  property  at  the  time  the  lease 
was  made,  and  the  specification  of  quantity. 
Certainty  of  intent  to  include  these  lots  with- 
in the  lease,  and  to  make  the  western  and 
southern  boundary  monuments  the  lands  uf 
Vincent  and  others,  such  others  not  to  In- 
clude the  grantor,  is  thus  disclosed  by  the 
terms  of  the  deed,  as  well  as  by  the  evident 
purposes  of  the  lessor  in  executing  this  lease 
and  the  lessee  in  accepting  it.  Thus  the  par- 
ticular description  is  made  equally  as  cer- 
tain and  definite  respecting  the  matter  of 
boundaries,  as  what  may  be  called  the  gen- 
eral description,  the  reference  to  the  deed. 
As  the  lessor  put  in  a  particular  description 
aad  also  the  inconsistent  reference  to  the 
deed,  the  crucial  question  Is,  which  shall  con- 
trol. .The  particular  description  having  been 
rendered  reasonably  certain  in  the  manner 
already  stated,  it  may  be  said  that  this  does 
not  preclude  the  possibility  of  a  different  in- 
tent, in  lurmony  with  the  subsequent  ref- 
erence; but  I  think  It  may  t>e  said,  with  a 
great  deal  more  force,  that  it  does  not  ap- 
pear l>eyond  the  possibility  pf  doubt  that  this 
subsequent  reference  was  made  for  the  pur- 
pose of  description  at  all.  Hence  we  have 
confiict  In  the  lease,  considered  as  an  en- 
tirety. How  should  this  conflict  in  terms  re- 
specting intent,  be  resolved?  So  as  to  har- 
monize with  the  general  purposes  and  intent 
of  the  parties  to  the  instrument  This  is  the 
import  and  declaration  of  the  numerous  au- 
thorities already  cited.  It  also  accords  with 
principles  declared  by  this  court  Chapman 
V.  Coal  &  Coke  Co.,  64  W.  Va.  193,  46  S.  E. 
262;  GIbney  v.  FItzslmmons,  45  W.  Va.  334, 
32  S.  E.  189;  Hurst  v.  Hurst,  7  W.  Va.  280. 
Which  construction  does  this?  Undoubtedly 
the  description  by  metes  and  bounds  or  by 
adjacent  lands,  as  I  have  already  shown. 
Did  the  lessor  Intend  to  secure  protection  to 
her  buildings  on  the  lots?  To  say  she  did 
not  would  be  to  Impute  to  her  reckless  Im- 
providence or  pitiable  stupidity.  Would  the 
clause,  inserted  for  protection  of  buildings, 
protect  her  residence  and  other  buildings  not 
on  the  leased  premises?  Certainly  not  Did 
the  lessee  Intend  to  permit  her  to  lease 
these  lots  to  others  and  so  expose  the  land 
within  Its  lease  to  drainage?  This  assump- 
tion would  be  most  unreasonable. 

Moreover,  the  evidence  discloses  conduct 
on  the  part  of  the  lessor  in  harmony  with 
the  interpretation  I  give  the  lease.  She 
leased  this  land  In  19(M.  She  set  up  no  con- 
tention for  exclusion  of  the  lots,  until  1909. 
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five  years  later,  nor  nntU  the  value  of  'tlie 
land  as  oil  and  gas  territory  had  become  ap- 
parent. Then  she  executed  a  lease  on  the 
small  lots  to  Knox  and  others,  at  the  same 
time  taking  Indemnity  against  damages  or 
liability  which  might  flow  from  her  execution 
of  the  prior  lease  to  the  South  Penn  Oil  Com- 
pany. Subsequent  conduct  Is  admissible  on 
the  question  of  construction,  when  the  writ- 
ten words  of  a  deed  or  lease  leave  the  intent 
of  the  parties  In  doubt  Chapman  v.  Coal 
&  Coke  Co.,  54  W.  Va.  103,  46  S.  B.  262;  Glb- 
ney  t.  Fltzslmmons,  45  W.  Va.  334,  32  S.  E). 
189;  Caperton's  Adm'r  v.  Caperton's  Heirs, 
86  W.  Va.  486,  15  S.  EL  257. 


(Ill  Ta.  84t) 

COMMONWEAI/TH  ▼.  WILLOOX  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Cbihirai.  Law  (i  1024»)— Appeal-tJubm- 
MonoN— Court  of  Appeals. 

Va.  Code  19M,  |  4052,  provides  that  a 
writ  of  error  shall  lie  in  a  criminal  case  to  the 
judgment  of  a  circuit,  corporation,  or  hustings 
court  from  the  Court  of  Appeals,  that  it  shall 
lie  in  any  such  case  for  the  accused,  and  if 
the  case  be  for  the  violation  of  law  relating 
to  the  state  revenue  or  for  the  violation  of  a 
law  therein  declared  to  be  unconstitutional.  It 
shall  lie  also  for  the  commonwealth.  Const 
1902,  8  88  (Code  1904,  p.  ccxxx),  provides  that 
the  Court  of  Appeals  shall  have  appellate  ju- 
risdiction in  all  cases  involving  the  validity  of 
a  law  under  the  state  or  United  States  Con- 
stitntion,  or  Involving  the  life  or  liberty  of  any 
person,  but  no  appeal  shall  be  allowed  to  the 
commonwealth  in  any  case  involving  the  life  or 
liberty  of  a  person,  except  that  an  appeal  by 
the  commonwealth  may  be  allowed  in  cases  in- 
volving violation  of  the  revenue  laws.  Held 
that  under  Const  1902,  {  88  (Code  1904,  p. 
ccxzz),  the  Court  of  Appeals  has  no  jurisdic- 
tion to  allow  an  appeal  to  the  commonwealth 
in  a  case  which  involves  the  life  or  liberty  ot 
a  person. 

[Ed.  Note. — For  other  cases,"  see  Oimiaal  Law, 
Dec.  Dig.  i  1024.*] 

2.  Criminai,  Law  (§  177*)— Pobmeb  Jeofabdt 
— Demurber  to  Indictment. 

Where  a  demurrer  to  an  indictment  was 
sustained  and  defendants  were  discharged  and 
the  indictment  dismissed,  the  accused  were  never 
put  on  their  trial,  and  no  jury  was  ever  charg- 
ed with  their  deliverance,  so  that  they  had 
never  been  in  jeopardy  as  to  the  offense  ot 
which  they  were  accused,  and  could  be  again 
indicted  and  tried  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  813-319;    Dec.  Dig.  i  177.»] 

8.  Statutes  (5  109*)— Subject  and  Titles  or 
Acts  —  Constitutional  Requibements  in 
General. 

The  title  of  an  act  will  be  sufficient,  with- 
in the  requirement  of  Const  1902,  §  .12  (Code 
1904,  p.  ccxxi),  declaring  that  "no  law  shall  em- 
brace more  than  one  object  which  shall  be  ex- 
Sreased  in  its  title,"  if  the  things  authorized  to 
t  done,  though  of°a  diverse  nature,  may  be 
fairly  regarded  as  In  furtherance  of  the  object 
expressed  in  the  title;  all  that  is  required  being 
that  the  subjects  embraced  in  the  statute,  but 
not  specified  in  the  title,  be  congruous  and 
have  a  natural  connection  with,  or  be  germane 
■to,  the  subject  expressed  In  the  title. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  §§  136-139;    Dec.  Dig.  S  109.*] 


4.  Statdtes  (J  105*)— Construotiok  of  Con- 
stitution—Subject  AND  Titles  of  Acts. 

Const  1902,  t  52  (Code  1904,  p.  ccxxi),  de- 
claring that  "no  law  shall  embrace  more  than 
one  object  which  shall  be  expressed  in  its  title," 
is  to  be  liberally  construed  so  as  to  uphold  an 
act  if  practicable. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Ii  117,  118;    Dec.  Dig.  {  105.»J 

5.  Criminal  Law  (§  304*)— Judicial  Notice 
— Fbimabt  Elections— Relation  to  6en- 
EBAL  Elections. 

The  court  takes  judicial  notice  that  the 
primary,  when  adopted  by  a  political  party,  he- 
comes  an  inseparable  part  of  the  election  ma- 
chinery, and  that  it  is  impossible  to  secure  the 
regnlarity  and.  purity  of  the  general  election, 
without  m  the'  first  place  guarding  against  ir- 
regularity and  fraud  at  the  primary  election. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  8  304.*] 

6.  Statutes  (8  125*)— Subject  and  Titles  of 
Acts  —  Constitutional  Requibementb  — 
Primary   Elections. 

'  Const  1902,  8  36  (Code  1904,  p.  ccxvl), 
requires  the  General  Assembly  to  enact  the  nec- 
essary and  proper  laws  to  secure  the  regularity 
and  purity  of  general,  local,  and  priaiary  elec- 
tions, and  to  prevent  and  punish  corrupt  prac- 
tices in  connection  therewith.  Section  52  (Code 
1904,  p.  ccxxi)  declares  that  "no  law  shall 
embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title."  The  act  approved  Jan- 
uary 11,  1904  (Laws  1903-03-04,  c.  587)  is  near- 
ly identical  with  Code  1887,  c.  10,  and  appears  in 
Pollard's  Code  of  1904  as  chapter  10,  88  109-151, 
taking  the  place  of  chapter  10  of  the  Code  of 
1887 ;  the  caption  of  the  chapter  remaining  the 
same  and  being  "General  and  Special  Elections; 
When  and  Where  to  be  Held ;  Regulations  for 
Their  Conduct  and  Government;  Compensation 
for  Services  in  Elections."  An  added  section 
in  the  Laws  of  1904  (Laws  1902-08-04,  c.  587, 
8  122o  [Code  1904,  8  122o]),  relates  to  the  quali- 
fications of  voters  at  primary  elections,  the  reg- 
ulations as  to  such  elections,  and  as  to  the 
officers  by  whom  they  shall  be  conducted,  and 
Subdivision  3  provides  that  all  laws  to  secure 
the  regularity  and  purity  in  general  of  local 
elections,  and  to  prevent  and  punish  corrupt 
practices  in  connection  therewith,  and  the  pen- 
alties and  punishments  now  or  thereafter  pre- 
scribed for  such  offenses  shall,  so  far  as  applic- 
able, apply  to  all  primary  elections,  whether 
held  under  any  statute  or  under  a  plan  pro- 
vided by  some  political  party.  Held,  that  the 
act  of  January  11,  1904,  8  122o,  is  cognate  and 
germane  to,  and  congruous  with,  and  in  further- 
ance of,  the  object  expressed  in  the  title  to  the 
chapter  10  of  the  Code,  and  fully  satisfies  the 
requirements  of  the  Constitution. 

[B!d.  Note. — For  other  coses,  see  Statutes, 
Cent  Dig.  8§  187-191 ;    Dec.  Dig.  8  125.*] 

Error  to  Corporation  Court  of  Norfolk. 

Edward  Wlllcox,  James  T.  Hannan,  and 
Frank  KelUnger  were  indicted  for  an  offense 
under  the  election  laws.  Upon  their  demur- 
rer to  the  Indictment  it  was  dismissed,  and 
they  were  discharged.  Petition  by  the  At- 
torney General  for  a  writ  of  error  to  the 
Judgment     Writ  denied. 

The  Attorney  General,  for  the  Common- 
wealth. 

KEITH,  P.  The  grand  Jurors  of  the  com- 
monwealth of  Virginia  for  the  city  of  Nor- 
folk returned  to  the  corporation  court  of  that 
city,  at  its  October  term,  1910,  an  indictment 
against  Wlllcox,  Hannan,  and  KelUnger,  from 
which  it  appears  that  they  were  judges  at  a 
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primary  election  held  the  preceding  August 
In  the  Second  congressional  district  of  the 
state  of  Virginia,  by  the  political  party  In 
said  state  Imown  as  the  Democratic  party, 
under  a  plan  provided  by  the  said  party, 
which  requires  its  candidates  to  be  nominated 
by  primary  elections,  and  that  they  being 
the  duly  authorized  and  qualified  Judges  of 
election  in  the  second  precinct  of  the  second 
ward  of  the  city  of  Norfollc,  designated  as 
such  by  the  proper  authorities  of  said  politi- 
cal party,  while  acting  as  Judges,  In  viola- 
tion of  the  rules,  regulations,  and  require- 
ments prescribed  in  the  plan  adopted  by 
said  political  party,  and  in  violation  of  the 
laws  of  Virginia,  did  in  the  city  and  state 
aforesaid  willfully,  Imowingly,  and  corruptly 
cause  to  be  placed  upon  the  otBcIal  pollbooks 
used  by  them,  acting  as  said  Judges  at  said 
precinct  in  said  primary  election,  the  name 
of  one  Ernest  H.  Meeks  as  having  voted  at 
said  precinct  in  said  primary  election,  and 
did  willfully,  knowingly,  and  corruptly  count 
him,  the  said  Ernest  H.  Meeks,  as  having 
voted  at  said  precinct  in  said  primary  elec- 
tion, when  as  a  matter  of  fact  the  said  Er- 
nest H.  Meeks  did  not  vote  at  said  precinct 
in  said  primary  election,  which  fact  was 
known  to  the  said  Edward  Willcox,  James  T. 
Hannan,  and  Frank  KelUnger,  acting  as 
Judges  as  aforesaid,  and  that  they  did  will- 
fully, knowingly,  and  corruptly  certify  said 
pollbooks  containing  the  name  of  the  said 
Ernest  H.  Meeks  as  a  voter  as  aforesaid, 
and  did  willfully,  knowingly,  and  corruptly 
make  a  certlflcate  of  the  votes  cast  at  said 
precinct  in  said  primary  election,  in  which 
said  certificate  a  vote  was  counted.  Included 
and  returned  as  having  been  cast  by  the  said 
Ernest  H.  Meeks,  to  the  proper  authorities 
of  said  political  party,  against  the  peace  and 
dignity  of  the  commonwealth.     . 

The  defendants  appeared  In  person  and  by 
counsel  and  demurred  to  the  Indictment,  and 
the  demurrer  having  been  fully  argued  was 
sustained,  the  Indictment  dismissed,  and  the 
defendants  discharged. 

The  Attorney  General  has  presented  to 
this  court  a  petition  for  a  writ  of  error  to 
this  Judgment,  and  the  question  arises,  Have 
we  Jurisdiction  to  award  the  writ? 

Section  4052,  Va.  Code  1904,  relied  upon  in 
the  petition,  does  seem  to  confer  such  Juris- 
diction. It  is  as  follows:  "A  writ  of  error 
shall  lie  in  a  criminal  case  to  the  Judgment 
of  a  circuit  court  or  the  Judge  thereof,  or 
of  a  corporation  court  or  of  a  hustings  court 
from  the  court  of  appeals.  It  shall  lie  in 
any  such  case  for  the  accused,  and  if  the 
case  be  for  the  violation  of  law  relating  to 
the  state  revenue,  or  for  the  violation  of  a 
law  therein  declared  to  be  unconstitutional, 
it  shall  lie  also  for  the  commonwealth." 

But  the  statute  must  yield  to  the  (Constitu- 
tion, which  in  section  8S  (Code  1904,  p. 
ccxxx)  provides,  that  "subject  to  such  rea- 
sonable rules,  as  may  be  prescribed  by  law, 
as  to  the  course  of  appeal,  the  llmUation  as 


to  time,  the  security  required.  If  any,  the 
granting  or  refusing  of  appeals,  and  the  pro- 
cedure therein.  It  (the  court  of  appeals)  shall, 
by  virtue  of  this  Constitution,  have  appel- 
late Jurisdiction  In  all  cases  involving  the 
constitutionality  of  a  law  as  being  repug- 
nant to  the  Constitution  of  this  state  or  of 
the  United  States,  or  involving  the  life  or 
liberty  of  any  person;  and  it  shall  also  hare 
appellate  Jurisdiction  in  such  other  cases, 
within  the  limits  hereinafter  defined,  as  may 
be  prescribed  by  law;  but  no  appeal  shall  he 
allowed  to  the  commonwealth  in  any  case 
involving  the  life  or  liberty  of  a  person,  ex- 
cept that  an  appeal  by  the  commonwealth 
may  be  allowed  by  law  in  any  case  Involv- 
ing the  violation  of  a  law  relating  to  tbe 
state  revenue." 

In  the  face  of  this  plain  constitutional  in- 
hibition, we  cannot  take  Jurisdiction  of  a 
case  which  Involves  the  life  or  liberty  of  a 
person,  upon  the  petition  of  the  common- 
wealth. 

In  tbe  case  before  us,  however.  It  is  not  a 
matter  of  serious  moment.  The  indictment 
was  demurred  to  by  the  defendants,  the  de- 
murrer was  sustained,  and  the  Indictment 
was  dismissed.  The  accused  were  never  In 
Jeopardy,  and  may  be  again  indicted  and 
tried  for  the  offense  whereof  they  are  ac- 
cused, tf  the  commonwealth  shall  be  so  ad- 
vised. 

In  Dulln's  Case,  91  Va,  718,  20  S.  B.  821, 
Judge  Buchanan,  speaking  for  this  court  ai>- 
on  the  subject  of  "twice  in  Jeopardy,"  says: 
"In  order  to  make  such  a  defense  with  suc- 
cess, the  party  relying  upon  it  must  show 
that  he  has  been  put  upon  his  trial  before 
a  court  which  has  Jurisdiction,  upon  indict- 
ment or  information  which  is  sufficient  in 
form  and  substance  to  sustain  a  conviction, 
and  that  a  Jury  has  been  impaneled  and 
sworn,  and  thus-  charged  with  his  deliver- 
ance. Anything  short  of  this  Is  insnfficient 
to  raise  a  bar  against  a  new  Indictment  or 
prosecution  for  the  same  offense."  And  we 
may  say  here,  as  was  said  in  that  case:  The 
accused  have  never  been  put  upon  their  trial, 
no  Jury  has  ever  been  charged  with  their 
deliverance,  and  they  have  therefore  never 
been  in  Jeopardy  with  respect  to  the  offense 
of  which  they  are  accused. 

In  the  case  of  Commonwealth  v.  Jackson 
Wise,  the  Hustings  court  of  the  city  of  Rich- 
mond reached  a  different  conclusion  with 
respect  to  the  same  law.  Wise  was  found 
guilty,  sentenced  to  confinement  in  Jail, 
and  applied  to  this  court  for  a  writ  of 
error,  which  was  refused  by  an  order  en- 
tered April  10,  1906,  which  recites,  that  "the 
court  being  of  opinion  that  the  said  Judg- 
ment is  plainly  right  doth  reject  said  peti- 
tion." No  opinion  was  filed  with  the  order 
just  recited,  and  in  view  of  the  fact  that  a 
diversity  of  opinion  exists  among  the  conrta 
of  first  instance,  we  think  it  proper  to  state 
the  reasons  which  controlled  the  court  The 
questions  involved  are  of  the  greatest  im- 
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portance,  for  If  the  statute  under  which  Wise 
was  convicted  be  null  and  void  as  repugnant 
to.  the  Constitution,  then  this  commonwealth 
Is  without  any  effectual  regulation  with  re- 
spect to  the  conduct  of  elections,  Is  without 
any  efiSdent  means  to  secure  honesty  in  elec- 
tions, and  the  Legislature  has  wholly  failed 
to  discharge  the  high  duty  imposed  upon  it 
by  the  Constitution,  to  enact  such  laws  as 
are  necessary  and  proper  for  the  purpose  of 
securing  the  regularity  and  parity  of  gener- 
al, local,  and  primary  elections,  and  pre- 
venting and  punishing  any  corrupt  prac- 
tices in  connection  therewith. 

The  Constitution  of  the  state  having  pre- 
scribed who  may  and  who  may  not  vote,  the 
duty  devolved  upon  the  Legislature  to  pro- 
vide the  method  of  voting  and  to  guard 
against  Improper,  Illegal,  or  fraudulent  vot- 
ing, and  to  this  end  it  has  adopted  certain 
rules  and  regulations.  They  are  to  be  found 
in  chapter  10  of  the  Code  of  1904.  The  cap- 
tion of  that  chapter  is  as  follows :  "General 
and  Special  Elections;  When  and  Where  to 
be  Held ;  Regulations  for  Their  Conduct  and 
Government;  Compensation  for  Services  in 
Elections."  It  consists  of  numerous  sections 
with  their  appropriate  heads  or  subtitles. 
As  it  appears  in  the  Code  of  1887,  it  does 
not  refer  to  the  subject  of  primary  elec- 
tions. 

By  the  Constitution  of  July,  1002,  it  is 
provided,  in  section  36,  that  (Code  1904,  p. 
ccxvi),  that  "the  General  Assembly  shall  en- 
act such  laws  as  are  necessary  and  proper 
for  the  purpose  of  securing  the  regularity 
and  purity  of  general,  local  and  primary 
elections,  and  preventing  and  pnnishing  any 
corrupt  practices  in  connection  therewith." 

In  the  performance  of  this  duty  the  Leg- 
islature passed  an  act  approved  January  11, 
1904  (Laws  1902-03-04,  c.  587  [Code  1904,  ${ 
109-151]),  which  is  in  large  measure  identi- 
cal with  chapter  10  of  the  Cknle  of  1887.  In 
obedience  to  the  mandate  of  section  36  of  the 
Constitution,  just  quoted,  it  added  a  section, 
1220,  which  contains  three  subdivisions,  the 
first  of  which  provides,  that  "no  person  shall 
vote  at  any  legalized  primary  election  for 
the  nomination  of  any  candidate  for  office 
unless  he  is  at  the  time  registered  and  quali- 
fied to  vote  at  the  next  succeeding  election." 

"2.  In  all  cases  where  by  its  plan  of  or- 
ganization, or  otherwise,  any  political  party 
in  this  state  requires  Its  candidates  to  be 
nominated  by  primary  elections,  such  elec- 
tions shall  be  conducted  by  the  Judges  and 
clerks,  or  other  officers  designated  by  the 
proper  committee  or  other  proper  authority 
of  any  such  party,  and  under  such  rules, 
regulations,  and  requirements  as  may  be 
prescribed  in  the  plan  adopted  by  such  party. 

"3.  All  laws  intended  to  secure  the  reg- 
ularity and  purity  of  general  and  local  elec- 
tions, and  to  prevent  and  punish  any  cor- 
rupt practices  in  connection  therewith,  and 
the  penalties  and  punishments  now  or  here- 
after prescribed  by  law  for  such  offenses, 


shall,  so  far  as  they  may  be  applicable,  ap- 
ply to  all  primary  elections,  whether  the 
same  be  held  under  any  statute  law  of  this 
state  or  under  a  plan  provided  by  some 
political  party." 

The  statute  as  approved  January  11,  1904, 
containing  this  section,  appears  in  the  com- 
pilation of  laws  known  as  Pollard's  Code  of . 
1904  as  chapter  10,  and  takes  the  place  of 
chapter  10  of  the  Code  of  1887.  The  caption 
to  the  chapter  remains  unchanged;  it  is 
now  Just  what  it  was  before  the  section  with 
respect  to  primary  elections  was  introduced. 

Section  52  of  the  Constitution  (Ck>de  1904, 
p.  ccxxi)  declares,  that  "no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  In  its  title ;"  and  the  contention  is 
that  there  is  nothing  in  the  title  of  this  act 
which  expresses  any  intention  to  legislate 
as  to  primary  elections.  It  is  claimed  that 
as  the  titie  is  "in  reference  to  general  and 
special  elections,"  it  is  restrictive  and  spe- 
cific rather  than  comprehensive  and  general ; 
that  it  applies  to  certain  kinds  of  elections 
which  the  act  goes  on  to  define,  viz.,  gen- 
eral elections  and  special  elections;  that 
while  it  is  true  that  cognate  and  germane 
legislation  may  be  valid  under  a  general  ti- 
tie expressing  a  general  subject,  yet  that  the 
titie  must  be  sufficiently  comprehensive  to 
include  them,  and  Cooley  on  Constitutional 
Limitations  is  cited  in  support  of  the  prop- 
osition that  "as  the  Legislature  may  make 
the  titie  to  an  act  as  restrictive  as  they 
please,  it  is  obvious  that  they  may  sometimes 
so  frame  it  as  to  preclude  many  matters  b& 
ing  included  in  the  act  which  might  with 
entire  propriety  have  been  embraced  in  the 
enactment  with  the  matters  indicated  by 
the  title,  but  which  must  now  be  excluded 
because  the  titi^  has  been  made  unnecessa- 
rily restrictive.  Courts  cannot  enlarge  the 
scope  of  the  title,  they  are  vested  with  no 
dispensing  power.  The  Constitution  has 
made  the  title  the  conclusive  index  to  the 
legislative  intent  as  to  what  sliall  have  op- 
eration. It  is  no  answer  to  say  that  the 
title  may  have  been  made  more  comprehen- 
sive, if  in  fact  the  Legislature  has  not  seen 
fit  to  make  it  so."  Cooley 's  Const  Lim.  p. 
178. 

Lacey  v.  Palmer,  03  Va.  159,  24  S.  E.  930, 
31  Ia  R.  A.  822,  57  Am.  St  Rep.  795,  is  relied 
upon.  In  that  case  a  party  was  Indicted  for 
betting  on  races,  the  indictment  being  drawn 
under  an  act,  the  title  of  which  was  "pool 
selling,"  and  so  forth.  Under  this  caption 
the  statute  provided  that  it  should  "he  un- 
lawful for  any  person  or  persons  to  make 
any  bet  or  wager,  or  receive  or  record  or 
register,  or  forward,  or  purport  or  pretend  to 
forward,  any  money,  thing,  or  consideration 
of  value  to  be  bet  or  wagered  upon  the  result 
of  any  trial  of  speed  or  power. of  endurance 
or  skill  of  animals  or  beasts  which  is  to  take 
place  beyond  the  limits  of  this  common- 
wealth," etc.  The  court  held  that  the  act 
was  broader  than  its  titie  and  was.  therefore 
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unconBtltutlonal  aa  to  all  offenses  created 
by  it,  except  pool  selling  on  horse  races,  and 
that  the  words  "and  so  forth"  express  nothing 
and  mean  nothing  as  a  compliance  with  the 
constitutional  provision.  In  the  course  of  the 
opinion,  the  court  said  that  the  title  to  the 
act  only  sets  out  a  particular  species,  while 
the  act  itself  may  be  said  to  embrace  the 
genus.  The  act  malces  unlawful  almost  ev- 
ery conceivable  form  of  making  bets  or 
wagers  upon  the  results  of  trials  of  speed  of 
horses,  while  the  title  only  mentions  the  par- 
ticular form  of  wager  or  bet  known  as  "pool" 
or  "pool  selling." 

It  is  contended  that  while  there  may  he 
no  such  incongruities  in  the  objects  and  pur- 
poses expressed  in  the  statute  as  to  make  it 
repugnant  to  that  provision  of  our  Constitu- 
tion which  declares  that  no  law  shall  em- 
brace more  than  one  object  which  shall  be 
expressed  in  its  title,  section  122o  renders 
the  act  broader  than  its  title,  and  it  is  to 
that  extent  null  and  void. 
.  The  construction  of  the  constitutional  pro- 
vision, that  no  law  shall  embrace  more  than 
one  object,  which  shall  be  expressed  in  its 
title,  was  before  this  conrt  in  the  case  of 
Commonwealth  v.  Brown,  91  Va.  762,  21  S. 
B.  357,  28  L.  R.  A.  110.  The  unanimous 
opinion  of  the  court  was  written  by  Judge 
Riely,  and  the  conclusion  reached  was  that 
the  title  of  an  act  will  be  sufficient,  within 
the  meaning  of  the  Constitution,  if  the  things 
anthortzed  to  be  done,  though  of  a  diverse 
nature,  may  be  fairly  regarded  as  in  fur- 
therance of  the  object  expressed  in  the  title. 
All  that  is  required  is  that  the  subjects  em- 
braced in  the  statute,  but  not  specified  In  the 
title,  be  congruous  and  have  natural  connec- 
tion with  or  be  germane  to_  the  subject  ex- 
pressed in  the  title.  And  the  Constitution  Is 
to  be  liberally  construed  so  as  to  uphold  the 
law,  if  practicable.  It  was  claimed  in  that 
case  that  the  body  of  the  statute  embraced 
many  objects  Instead  of  one;  that  it  amended 
and  repealed  many  sections  of  the  Code;  that 
the  independent  sections  had  various  ob- 
jects; and  that  the  title  should  have  stated 
and  shown  what  subject  each  section  as 
amended  and  re-enacted  had  reference  to; 
what  subject  each  section  repealed  had  ref- 
erence to;  and  that  the  subject-matter  in  the 
independent  sections  should  have  been  clear- 
ly set  forth  In  the  title.  Judge  Riely,  in 
his  opinion,  says:  "The  provision  of  the 
Constitution  is  a  wise  and  wholesome  one. 
Its  purpose  is  apparent  It  was  to  prevent 
the  members  of  the  legislature  and  the  peo- 
.  pie  from  being  misled  by  the  title  of  a  law. 
It  was  intended  to  prevent  the  use  of  decep- 
tive titles  as  a  cover  for  vicloas  legislation, 
to  prevent  the  practice  of  bringing  together 
into  one  bill  for  corrupt  purposes  subjects 
diverse  and  dissimilar  in  their  nature,  and 
having  no  necessary  connection  with  each 
other;  and  to  prevent  surprise  or  fraud  in 
legislation  by  means  of  provisions  in  bills 
of  which  the  titles  gave  no  intimation.    On 


the  other  hand,  it  was  not  Intended  to  ob- 
struct honest  legislation,  or  to  prevent  the 
incorporation  into  a  single  act  of  the  en- 
tire statutory  law  upon  one  general  sub- 
ject It  was  not  designed  to  embarrass  leg- 
islation by  compelling  the  multiplication  of 
laws  by  the  passage  of  separate  acts  on  a 
single  subject  Although  the  act  or  statute 
authorizes  many  things  of  a  diverse  nature 
to  be  done,  the  title  will  be  sufficient,  if  the 
things  authorized  may  be  fairly  regarded  as 
In  furtherance  of  the  object  expressed  in  the 
title. 

In  Ingles  v.  Straus,  91  Va.  209,  21  S.  E. 
490,  Judge  Cardwell,  speaking  for  the  court 
maintains  the  identical  principle,  that  "If 
the  subjects  embraced  by  the  statute,  bat  not 
specified  in  the  title,  have  congru'ity  or  natu- 
ral connection  with  the  subject  stated  in  the 
title,  or  are  cognate  or  germane  thereto,  the 
requirement  of  the  Constitution  as  to  the  ti- 
tle Is  satisfied,"  and  quotes  with  approrval 
the  case  of  Johnson  v.  Harrison,  47  Minn. 
575,  50  N.  W.  923,  28  Am.  St  Rep.  382,  where 
it  is  said,  that  "all  that  is  required  is  that 
the  act  should  not  include  legislation  so  in- 
congruous that  it  could  not  by  any  fair  In- 
tendment, be  considered  germane  to  one  gen- 
eral subject.  The  subject  may  be  as  com- 
prehensive as  the  Legislature  chooses  to 
make  it  provided  it  constitutes,  in  the  con- 
stitutional sense,  a  single  subject  and  not 
several.  The  connection  or  relationship  of 
several  matters,  such  as  will  render  them 
germane  to  one  subject  and  to  each  other, 
can  be  of  various  kinds,  as,  for  example,  of 
means  to  ends,  of  different  subdivisions  of 
the  same  subject  or  that  all  are  designed  for 
the  same  purpose,  or  that  both  are  deslgrnat- 
ed  by  the  same  term.  Neither  is  it  necessary 
that  the  connection  or  relationship  should  be 
logical;  it  is  enough  that  the  matters  are 
connected  with  and  related  to  a  single  sub- 
ject in  popular  signification.  The  generality 
of  the  title  of  an  act  Is  no  objection,  provid- 
ed, only,  it  Is  sufficient  to  give  notice  of  the 
general  subject  of  the  proposed  legislation 
and  of  the  Interests  likely  to  be  affected." 

"The  fact  that  the  act  authorizes  many 
things  of  a  diverse  nature  to  be  done  will 
not  affect  the  sufficiency  of  the  title,  provid- 
ed the  doing  of  such  things  may  be  fairly 
regarded  as  in  furtherance  of  the  general 
subject  of  the  enactment"  Ingles  v.  Straus, 
supra.  See,  also.  lAcey  t.  Palmer,  supra,  to 
the  same  effect 

The  case  of  Commonwealth  v.  Brown,  su- 
pra, was  the  subject  of  annotation  and  criti- 
cism by  that  eminent  Jurist,  Judge  Burks,  in 
1  Va.  Law  Reg.,  at  page  118,  where  the  con- 
clusion reached  was  warmly  commended;  and 
that  line  of  decisions  has  been  approved  by 
time  the  most  Just  as  well  as  the  most 
severe,  of  all  critics. 

If  the  caption  to  the  chapter  had  been. 
"To  regulate  general  elections,"  It  might  well 
have  been  contended  that  it  was  too  narrow 
to  embrace  special  elections,  for  between  the 
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two  there  is  so  necessary  connection,  and 
Irregularity  or  fraud  in  tbe  conduct  of  a 
general  election  would  bare  no  necessary 
bearing  or  connection  with  the  conduct  of  a 
special  election.  But  is  this  true  with  re- 
spect to  tbe  relation  which  a  primary  elec- 
tion bears  to  the  general  or  to  tbe  special 
election  with  reference  to  which  it  is  held? 
We  know,  as  a  matter  of  common  knowledge, 
that  tbe  purpose  of  holding  a  primary  elec- 
tion is  to  select  a  candidate  to  be  voted  for 
by  a  party  organization  at  the  ensuing  gen- 
eral or  special  election.  We  know  that  the 
person  selected  at  the  primary  election  to  be 
voted  for  at  the  goieral  or  special  election 
will  receive  the  votes  of  the  members  of  the 
party  to  whlcb  he  belongs,  and  for  which  the 
primary  is  held,  and  if  both  political  organi- 
sations, or  all  political  organizations,  into 
which  a  community  is  divided  hold  primary 
elections,  it  necessarily  follows  that  the  per- 
son chosen  at  the  primary  becomes  the  nom- 
inee of  his  party,  to  be  voted  for  at  the  gen- 
eral election,  and  that  one  of  the  primary 
nominees  will  ultimately  be  elected  to  the 
office. 

In  other  words,  the  primary,  when  adopted 
by  a  political  party,  becomes  an  insepara- 
ble part  of  tbe  election  machinery,  and  If  a 
candidate  to  be  voted  for  at  the  general  elec- 
tion is  to  be  selected  at  a  primary,  it  is  im- 
possible to  secure  the  regularity  and  purity 
of  the  general  election  without  in  the  first 
place  guarding  against  irregularity  and  fraud 
at  the  primary  election.  The  primary  elec- 
tion constitutes  a  necessary  part  of,  and  ful- 
fills an  essential  function  in,  the  plan  .to 
promote  honesty  In  the  conduct  of  elections 
—elections  which  shall  faithfully  reflect 
and  register  the  unbought  will  of  the  elec- 
tors. If  there  be  fraud  in  the  primary  elec- 
tion, which  is  the  very  root  from  which  the 
whole  system  of  regulation  springs,  it  is 
vain  to  regulate  the  conduct  of  general  elec- 
tions, for  the  fraud  by  which  the  nominee 
at  the  primary  election  is  chosen  enters  into 
and  Is  an  Ineradicable  constituent  In  the  re- 
sult However  fair  the  general  election  may 
be,  if  at  that  election  men  have  no  choice 
but  to  vote  for  candidates  who  have  been 
nominated  by  fraudulent  practices  at  pri- 
maries, or  else  to  desert  their  party,  which 
would  be  in  most  instances  but  to  throw 
away  their  votes  without  achieving  any 
good  result,  the  effect  of  the  election  must 
be  the  consummation  of  a  fraud  and  the  de- 
feat of  the  win  of  the  people,  for  "of  thorns 
men  do  not  gather  figs,  nor  of  a  bramble 
bush  gather  they  grapes." 

We  are  of  opinion  that  section  122o  is  not 
only  cognate  and  germane  to,  congruous  with, 
and  in  furtherance  of,  the  object  expressed 
in  the  title  to  chapter  10  of  the  Code,  which 
fully  satisfies  tbe  requirements  of  tbe  Con- 
stitution, without  resort  to  any  liberality  of 
construction,  but  that  primary  elections  in 


their  nature  have  snch  a  relation  to  and 
bearing  upon  general  elections,  that  tbe 
omission  to  bring  them  within  the  law  would 
have  left  the  plan  devised  by  the  Legislature 
for  securing  the  regularity  and  purity  of 
elections  wholly  abortive  and  ineffectual. 

Wise  was  convicted  in  1906.  The  statute 
law  on  this  subject  has  undergone  no  change 
since  that  time.  The  petition  for  tbe  writ 
of  error  on  behalf  of  Wise  urged  the  same 
objections  to  the  validity  of  the  section  un- 
der which  he  was  convicted  as  were  relied 
upon  in  the  case  of  Commonwealth  v.  Wlll- 
coz,  as  appears  from  the  opinion  of  the  trial 
court  filed  with  the  record  In  the  latter  case. 
Before  the  order  was  entered  refusing  the 
petition  in  the  Wise  Case,  we  gave  the  whole 
subject  careful  consideration,  and  further 
Investigation  and  refiectlon  have  strength- 
ened the  conclusion  then  expressed. 

We  have  felt  It  to  be  our  duty  to  set  forth 
at  large  our  views  upon  this  most  important 
and  interesting  question,  for  to  have  refused 
this  petition  without  assigning  reasons  would 
have  left  the  law  upon  a  subject  of  the 
gravest  Importance  in  an  unsatisfactory 
state.  This  court  having  refused  a  writ  of 
error  where  the  accused  had  been  found 
guilty  and  sentenced  to  punishment  under 
section  122o,  to  have  refused  the  petition 
of  the  commonwealth  in  this  case  without  ex- 
planation would  have  placed  the  court  In 
a  contradictory  position,  and  we  have  there- 
fore deemed  it  proper  to  discuss  the  whole 
subject,  and  to  put  tbe  law  of  the  state  reg- 
ulating elections  upon  a  sure  foundation. 

The  petition  for  the  writ  of  error  is  de- 
nied. 

Writ  denied. 


(in  Va.  870) 
WILLIAMS  V.   COMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1911.) 

1.  Cbiminai,  Law  (8  1092»)— Bilu  of  Excep- 
tion—Sbitlemkni—Pbactice. 

Under  Code  Va.  1904,  §  4050,  providing 
that  a  party  to  a  criminal  case  may  except  to 
an  opinion  of  the  conrt  and  tender  a  bill  of 
exceptions,  which  the  judge  shall  sign,  etc.,  the 
correct  practice  is  to  give  notice  that  a  point 
is  intended  to  be  saved  at  the  time  tbe  ruling 
is  made,  and  the  bills  of  exception  are  pre- 
pared  and   signed   later. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2834r-2861:  Dec  Dig.  i 
1092.*  1 

2.  INTOXICATINO   lilQUOBS  (|  233*)— PBOSKCU- 

TioNS— Evidence— Admissibility. 

In  a  prosecution  for  selling  liquor  by  re- 
tail without  a  license,  evidence  that  defendant 
had  a  federal  retail  license  In  the  name  of  tbe 
partnership  of  which  be  was  a  member  was 
admissible,  under  the  principle  that  joint  of- 
fenders may  be  prosecuted  jointly  or  severally, 
and  evidence  of  the  guilt  of  both  is  admissible 
against  either. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  298%  ;  Dec  Dig.  {  23a*] 


•For  other  cases  see  same  topic  and  aectlon  NUMBER  in  Dec.  Dig.  *  Am.  Dls.  Key  Mo.  S«rlea  *  Rep'r  lalazn 
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3.  Indictment  and  Information  (J  124*)— 
Joint  Offendebs. 

Joint  offenders  may  be  indicted  and  prose- 
cuted either  jointly  or  Beverally. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  $|  327-333;  Dec 
Dig.  §  124.»] 

4.  Criminal  Law  (J  385*)— EJvidence— Com- 

PEIENCT. 

As  joint  offenders  may  be  indicted  jointly 
or  severally,  evidence  of  the  guilt  of  both  is 
admissible  against  either. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  865;    Dec.  Dig.  {  385.*] 

6.  Intoxicating  Liqtiobs  (8  236*)— Evidence 

—Sufficiency. 

The  possession  of  a  federal  retail  liquor 
license,  where  there  is  no  countervailing  evi- 
dence or  state  license,  will  support  a  convic- 
tion for  selling  liquor  by  retail  without  a  li- 
cense, under  Acts  1901-02,  c.  516,  making  such 
a  license  evidence,  and  casting  the  burden  on 
the  accused  of  repelling  its  effect. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  321 ;   Dec.  Dig.  §  230.*] 

Error  to  Circuit  Court,  Gloucester  County. 

John  T.  Williams  was  convicted  of  selling 
intoxicating  liquors  without  a  license,  and  he 
brings  error.  AfBrmed. 

J.  N.  Stubbs,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

WHITTLE,  J.  At  the  July  term,  1909, 
of  the  circuit  court  of  Gloucester  county, 
the  plaintiff  In  error,  John  T.  Williams,  was 
Indicted  for  unlawfully  selling  by  retail 
"Wine,  ardent  spirits,  etc.,  and  a  Jury  having 
been  waived,  was  found  guilty  by  tie  court, 
which  imposed  upon  him  a  fine  of  $30  and 
costs.  To  that  Judgment  a  writ  of  error 
was  awarded  by  one  of  the  Judges  of  this 
court 

We  are  met  at  the  threshold' of  the  case 
by  the  contention  on  the  part  of  the  At- 
torney General  that  the  writ  of  error  should 
be  dismissed,  because  the  record  does  not 
show  due  execution  of  the  bills  of  exceptions. 

By  section  33S5,  Code  Va.  1904  (amended 
by  Act  Gen.  Assem.  1908,  p.  336),  a  bill  of 
exceptions  may  be  signed  by  the  judge  either 
during  the  term  at  which  the  opinion  of 
the  court  Is  announced,  to  which  exception 
is  taken,  or  within  30  days  after  the  end  of 
such  term,  and  when  so  signed  it  shall  be  a 
part  of  the  record  of  the  case.  In  this  in- 
stance the  judgment  was  rendered  July  6, 
1909,  and  the  bills  of  exceptions  were  signed 
during  the  succeeding  vacation,  on  July  31, 
1909,  obviously  within  30  days  after  the  end 
of  the  term. 

The  correct  practice  is  to  give  notice  that  a 
point  is  intended  to  be  saved  at  the  time 
the  alleged  objectionable  ruling  is  made, 
certainly  before  verdict,  and  the  bills  of  ex- 
ceptions are  usually  prepared  and  signed 
later.  Code  Va.  1904,  §  4050;  4  Minor  (3d 
Ed.)  915;  Winston  v.  Giles,  27  Grat  530, 
535;  Page  v.  Clopton,  30  Grat  429;  Buena 
Vista  Extract  Works  v.  Hickman,  108  Va. 

005.  62  S.  E.  804. 


The  bills  of  exceptions,  which  when  duly 
signed  became  parts  of  the  record.  In  this 
instance  show  that  exceptions  to  certain 
rulings  of  the  court  were  noted  during  tlie 
progress  of  the  trial;  and  that  is  a  sufficient 
compliance  with  the  rule  of  practice  ad- 
verted to. 

Passing,  then,  to  the  merits  of  the  case,  it 
appears  that  the  commonwealth,  to  sus- 
tain the  prosecutlcm,  offered  in  evidence  the 
certificate  of  the  collector  of  Internal  revenue 
for  the  Second  district  of  Virginia  that  the 
records  of  bis  office  showed  that  on  July  1, 
1907,  ^ohn  T.  Williams  &  Son  paid  a  spe- 
cial tax  as  retail  liquor  dealers  for  the  tax 
year  commencing  July  1,  I907,  and  ending 
June  30,  1908.  The  accused  objected  to  the 
Introduction  of  this  evidence  on  the  ground 
that  the  Indictment  was  against  him  individ- 
ually, and  the  license  was  granted  to  John  T. 
Williams  &  Son;  but,  on  proof  that  the  de- 
fendant was  a  member  of  the  firm,  the  court 
overruled  the  objection  and  admitted  the 
certificate.  This  ruling,  together  with  the 
action  of  the  court  overruling  the  motion  of 
the  accused  for  a  new  trial  because  the  Judg- 
ment  was  not  sustained  by  the  evidence,  con- 
stitute the  two  assignments  of  error  upon 
which  a  reversal  is  asked. 

It  is  settled  law  that  Joint  offenders  mttj 
be  indicted  and  prosecuted  either  Jointly  or 
severally;  and,  as  corollary  to  that  proposi- 
tion, evidence  of  the  guilt  of  both  is  ad- 
missible to  establish  the  guilt  of  either.  It 
was  upon  this  principle  that  the  learned 
circuit  court  admitted  the  collector's  certif- 
icate that  the  firm,  of  which  the  accused 
was  a  member,  bad  taken  out  a  license  as 
retail  liquor  dealers. 

The  statute  (Acts  1901-02,  p.  901)  makes 
possession  of  such  license  evidence  of  the 
sale  of  intoxicating  liquors,  and  casts  npon 
the  accused  the  burden  of  repelling  that 
presumption.  Runde  v.  Commonwealth,  108 
Va.  873,  61  S.  B.  792. 

There  being  no  such  countervailing  evi- 
dence in  this  case,  and  no  pretense  that  the 
accused  was  licensed  by  the  state,  the  Judg- 
ment of  conviction  Is  without  error,  and  must 
be  affirmed. 

Affirmed. 


(Ul  V«L  691) 

MECKLENBURG  COTTNTY  v.   BBALES, 
Treasurer,  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
12,  1911.) 

Counties    (§    90*)  —  Tbbasubebs— Liabiutt 
FOR  Lost  Deposits. 

In  view  of  the  state's  policy  to  hold  conn- 
tjr  treasurers  to  very  strict  accountability  for 
the  safe-keepiuK  of  public  funds,  as  evidenced 
by  Const.  1902,  §  STt  (Code  1904,  p.  cciiix),  and 
Code  1904,  £§  177,  812-S14,  855,  relating  to  such 
treasurers'  bonds.  Code  1904,  M  858.  862.  and 
Laws  1899-1900,  c.  1140,  i  5  (Code  1904.  | 
78Ca[5]),     relating    to    their    accounts,     Code 
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1904,  fS  864,  866,  relating  to  misuse  of  funds, 
and  other  statutes,  a  county  treasurer  assumes 
all  risks  of  loss,  and  must  account  for  funds 
received  by  him,  except  where  loss  results  from 
SD  act  of  God  or  the  public  enemy  or  possibly 
other  overraling  necessity;  and  he  cannot  ex- 
cuse a  loss  caused  by  insolvency  of  a  bank  in 
which  he  deposited  funds  by  showing  that  he 
followed  a  long  prevailing  practice  in  the  coun- 
ty, that  the  deposits  were  made  with  the  super- 
visors' knowledge  and  approval,  and  that  the 
county  treasurer  honestly  believed  that  it  was 
the  safest  disposition. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  §§  119,  135;    Dec.  IMg.  8  90.«] 

Error  to  Circuit  Court,  Mecklenburg  Coun- 
ty. 

Action  by  Mecklenburg  County,  by  tbe 
Commonwealth,  against  Howard  N.  Bealea, 
treasurer,  and  others.  Judgment  for  defend- 
ants, and  plalntur  brings  error..  Reversed 
and  remanded. 

E.  P.  Buford  and  0.  T.  Baskervllle,  for 
plaintiff  in  error.  C.  T.  Reekes  and  B.  R. 
Williams,  for  defendants  In  error. 

BUCHANAN,  J.  This  is  an  action  on  the 
bond  of  a  county  treasurer  to  recover  from 
bim  and  his  surety  money  chargeable  to  the 
treasurer  on  account  of  the  general  county 
levy,  the  general  county  road  fund,  and  the 
county  dog  tax,  aggregating  some  $20,000, 
lost  by  tbe  insolvency  of  the  Bank  of  Meck- 
lenburg, In  which  he  had  deposited  the  same. 

The  defense  relied  on.  In  substance.  Is 
that,  in  depositing  the  said  public  or  county 
funds  in  that  bank,  he  was  doing  what  his 
predecessors  in  office  for  many  years  had 
done,  with  the  knowledge  and  at  least  im- 
plied approval  of  the  county  authorities; 
that  the  bank  had  been,  and  up  to  the  time 
that  It  failed  was  regarded  by  careful  and 
prudent  business  men  and  the  public  gener- 
ally as,  a  safe  and  solvent  institution ;  that 
its  officers  were  men  of  good  reputation,  hav- 
ing among  Its  directors  the  attorney  for  the 
commonwealth  and  three  members  of  the 
board  of  supervisors  of  the  county.  If  the 
facts  relied  on  constitute  a  good  defense, 
there  is  no  question  that  they  were  satisfac- 
torily established  by  the  defendants. 

Upon  the  trial  of  the  cause,  all  matters 
of  law  and  fact  were  submitted  to  the  court 
for  Its  decision,  and  Judgment  was  rendered 
for  the  defendants. 

The  question  which  we  are  called  on  to 
determine  is  whether  if  a  county  treasurer 
deposits  county  funds  In  a  bank  which  he  be- 
lieves to  be,  and  which  Is  generally  regarded 
as  solvent,  and  the  funds  are  lost  by  the 
bank's  insolvency,  the  loss  falls  on  the  treas- 
urer and  bis  surety  or  on  the  county.  The 
question  is  one  of  first  Impression  In  this 
court,  so  far  as  the  investigation  of  counsel 
or  our  own  researches  show,  and  one  of  much 
Interest  and  importance.  It  is  somewhat  re- 
markable that  in  a  commonwealth  as  old  as 


this,  and  whose  people  have  suffered  so 
greatly  from  the  destruction  of  their  bank- 
ing system  by  the  Civil  War,  from  bank  fall- 
urea  since,  and  the  frequent  default  of  sher- 
iffs and  treasurers  in  accounting  for  the  pub- 
lic revenue,  state  and  municipal,  that  the 
question  of  the  liability  of  a  public  officer  for 
public  funds  lost  without  negligence  or  fault 
on  his  part  should  not  have  been  decided  long 
since  by  the  court  of  last  resort. 

The  question  of  the  liability  of  executors, 
guardians,  trustees,  and  other  fiduciaries  for 
loss  of  funds  by  bank  failures  and  otherwise 
has  been  frequently  considered  by  this  court, 
and  the  rule  established  that  as  to  such  a 
fiduciary  in  handling  private  funds  he  is  not 
responsible  for  the  loss  resulting,  where  be 
has  acted  in  good  faith  and  in  the  exercise  of 
a  fair  discretion,  and  in  the  same  manner 
as  he  probably  would  have  acted  if  the  sub- 
ject had  been  his  own  property  and  not  held 
in  trust.  See  generally  Elliott  v.  Carter,  9 
Grat.  641;  rtevis  v.  Barman,  21  Grat.  194; 
Myers  v.  Zetelle,  21  Grat  738,  and  note, 
where  numerous  cases  are  collated;  Barton 
V.  Rldgeway,  92  Va.  162,  23  S.  E.  22a 

The  treasurer  and  his  surety  contend  in 
tbis  case  that  the  same  rule  of  accountability 
ought  to  govern  in  cases  of  public  officers, 
v^bere  public  funds  have  been  lost. 

The  decisions  of  the  courts  In  this  country, 
both  state  and  federal,  upon  the  question,  are 
somewbat  conflicting,  but  the  great  weight  of 
authority  Is  In  favor  of  holoing  public  offi- 
cers handling  public  funds  to  a  much  strict- 
er accountability  than  fiduciaries  for  the  loss 
of  private  funds. 

In  the  case  of  United  States  ▼.  Prescott,  S 
How.  578,  11  L.  Ed.  734,  decided  by  tbe  Su- 
preme Court  of  the  United  States  in  1845, 
which  is  a  leading  case  upon  tbe  subject,  ap- 
proved end  followed  in  many  of  the  states 
of  the  Union,  it  was  held  that  the  officer 
was  absolutely  liable  for  the  public  funds 
which  went  into  his  hands.  Mr.  Justice  Mc- 
Lean, In  delivering  the  opinion  of  tbe  court, 
said:  "Public  policy  requires  that  every  de- 
positary of  the  public  money  should  be  held 
to  a  strict  accountability,  not  only  that  he 
should  exercise  the  highest  degree  of  vigil- 
ance, but  that  he  should  keep  safely  the  mon- 
eys which  come  to  his  hands.  Any  relaxation 
of  this  condition  would  open  a  door  to  frauds 
which  might  be  practiced  with  impunity.  A 
depositary  would  have  nothing  more  to  do 
than  to  lay  his  plans  and  arrange  his  proofs 
so  as  to  establish  his  loss  without  laches  on 
his  part.  Let  such  a  principle  be  applied  to 
our  postmasters,  collectors  of  the  customs,  re- 
ceivers of  public  moneys,  and  others  who  re- 
ceive more  or  lees  of  tbe  public  funds,  and 
what  losses  might  not  be  anticipated  by  the 
public?  *  *  •  As  every  depositary  re- 
ceives the  office  with  a  full  knowledge  of  Its 
responsibility,  he  cannot  in  case  of  loss  com- 
plain of  hardship.     He  must  stand  by  his 
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bond  and  meet  tbe  hazard  which  be  TOlan- 
tarlly  Incurs." 

In  the  case  of  Tillinghast  v.  Merrill,  151 
N.  T.  135,  45  N.  E.  375,  34  L.  R.  A.  678,  6« 
Am.  St  Rep.  612,  it  was  held  that  an  of- 
ficer handling  public  funds  Is  liable  on 
grounds  of  public  policy  for  public  money 
lost  by  the  failure  of  a  firm  of  private  bank- 
ers with  whom  he  had  deposited  It,  although 
he  acted  In  good  faith  and  without  negli- 
gence. In  discussing  the  question,  which  was 
an  open  one  In  that  state  (New  York),  the 
Judge  delivering  tbe  opinion  said:  "As  be- 
fore Intimated,  we  must  consider  and  de- 
cide this  question  upon  general  principles  and 
in  the  light  of  public  policy.  In  the  case 
of  an  ofiBcer  disbursing  the  public  moneys, 
much  may  be  said  in  favor  of  limiting  his 
liability  where  he  acts  In  good  faith  and 
without  negligence,  and  a  strong  argument 
can  be  framed  against  the  great  injustice 
of  compelling  him  to  respond  for  money 
stolen  or  lost  while  he  is  In  the  exercise  of 
the  highest  degree  of  care,  and  engaged  in 
the  conscientious  discharge  of  duty.  When 
considering  this  side  of  the  case,  it  shocks 
the  sense  of  justice  that  a  public  officer 
should  be  held  to  any  greater  liability  than 
the  old  rule  of  tbe  common  law,  which  ex- 
acted proof  of  misconduct  or  neglect.  It  Is 
at  this  point,  however,  that  the  question  of 
public  policy  presents  itself,  and  it  may  well 
be  asked  whether  It  is  not  wisest  to  subject 
the  custodian  of  the  public  moneys  to  the 
strictest  liability,  rather  than  open  the  door 
for  the  perpetration  of  frauds  in  numerous 
ways  impossible  of  detection,  thereby  plac- 
ing in  Jeopardy  the  Immense  amount  of  the 
public  funds  constantly  passing  through  the 
hands  of  disbursing  agents.  Without  regard 
to  decisions  outside  of  our  Jurisdiction,  we 
think  weight  of  the  argument,  treating  this 
as  an  original  question,  is  in  favor  of  the 
rule  of  strict  liability,  which  requires  a  pub- 
lic official  to  assume  all  risks  of  loss,  and  im- 
poses upon  blm  the  duty  to  account  as  a 
debtor  for  the  funds  in  his  custody." 

The  strict  rule  laid  down  in  the  case  of 
United  States  v.  Prescott,  supra,  and  ap- 
proved and  followed  in  a  number  of  cases, 
was  modified  In  the  case  of  United  States  v. 
Thomas,  15  Wall.  337,  21  L.  Ed.  89,  in  which 
it  was  held  that  a  collector  or  receiver  of 
public  money  under  bond  to  keep 'it  safely 
and  to  pay  it  when  required  Is  not  bound  to 
do  BO  at  all  events,  but  was  excused  from  so 

,  doing  where  the  money  was  forcibly  seized 
by  the  Confederate  authorities  during  the 
Civil  War,  without  fault  on  the  part  of  the 

.  officer.  In  tliat  case  it  was  held  that  a  de- 
positary of  public  funds  was  not  a  debtor, 
but  a  bailee,  yet  he  was  a  special  bailee  sub- 
ject to  special  obligations,  and  was,  under 
the  manifest  policy  of  the  law,  as  shown  by 
the  acts  of  Congress  on  the  subject,  to  be 
held  to  a  very  strict  accountability. 

Our  Legislature  in  the  statutes  enacted 
with  reference  to  county  treasurers  mani- 


fests at  least  as  great  anxiety  to  hold  tbem 
to  a  strict  accountability  for  the  public  funds 
which  go  into  their  hands  as  did  Congress 
by  the  statutes  in  force  when  tbe  Thomas 
Case  was  decided.  They  are  not  only  re- 
quired to  give  bond  with  sufficient  surety  to 
faithfully  discharge  the  duties  of  their  office 
according  to  law  (Const.  1002,  §  85  [Code  1904. 
p.  ccxxix] ;  Code  1904,  §S  177,  812-814),  but  it 
Is  made  the  duty  of  tbe  circuit  court  of 
each  county  to  have  one  of  its  commissioners 
to  inquire  twice  each  year  into  the  suffi- 
ciency of  the  treasurer's  bond,  and,  if  not 
reported  sufficient  for  any  cause,  to  require 
a  new  or  additional  bond.  Code  1904,  S 
855.  It  is  made  the  treasurer's  duty  to  keep 
accurate  accounts  of  all  moneys  received  and 
disbursed  by  him,  to  make  bimonthly  state- 
ments thereof  to  the  board  of  supervisors, 
and  to  "keep  the  books,  papers  and  moneys 
pertaining  to  bis  office  at  all  times  ready  for 
tbe  Inspection  of  the  commonwealth's  attor- 
ney or  board  of  supervisors.  •  •  * "  Code 
1904,  $  858.  He  is  required  to  settle  with 
the  board  of  supervisors  and  school  boards 
by  the  1st  day  of  October  of  each  year, 
and  on  that  day  to  exhibit  to  the  circuit 
judge  and  commonwealth's  attorney  of  his 
county  the  cash  to  balance  his  accounts,  if 
any  Is  due,  with  the  county  levy  and  the 
county  school  fund.  If  any  treasurer  fall  to 
produce  the  cash  to  balance  his  said  account, 
it  is  made  the  duty  of  the  court  to  proceed 
against  him  by  rule,  suspend  him  and  appoint 
same  competent  person  to  discharge  the  du- 
ties of  his  office.  Section  5,  c.  1140,  Acts 
1899-1900,  pp.  1241,  1242  (Code  1904,  f  786a). 
When  his  term  of  oflice  expires  or  if  he  die, 
resign,  or  be  removed  from  office,  he  or  his 
personal  representative,  as  the  case  may  be, 
shall  immediately  make  settlement,  "showing 
the  amount  In  his  hands  to  be  accounted  for, 
and  the  fund  to  which  the  same  belongs,  and 
deliver  to  his  successor  all  bonds,  books  and 
papers  belonging  to  his  office  and  all  moneys 
belonging  to  tbe  count?."  Code  1904,  §  862. 
It  Is  further  provided  that  if  any  treasurer 
or  his  deputy  "shall  lend  any  money  belong- 
ing to  the  state,  city  or  county,  with  or 
without  Interest,  or  use  the  same  for  any 
purpose  other  than  such  as  may  be  provided 
by  law,  he  shall  forfeit  for  every  such  loan 
not  less  than  one  hundred  nor  more  than 
five  hundred  dollars  •  *  •  to  be  recov- 
ered to  the  use  of  the  commonwealth,  city 
or  county  whose  money  was  so  used,  as  the 
case  may  be."  Code  1904,  $  864.  For  vio- 
lating any  of  the  provisions  of  chapter  3T 
of  the  Code  (of  which  tbe  sections  referred 
to  are  a  part)  relating  to  the  county  levy, 
he  is  made  criminally  liable,  and  upon  con- 
viction, in  addition  to  the  fine  and  corporal 
punishment  imposed,  he  must  be  removed 
from  office,  and  be  and  his  surety  on  his  of- 
ficial bond  are  made  liable  to  the  party  ag- 
grieved for  double  damages  sustained  by  such 
violation.  Code  1904,  i  866. 
In  addition  to  the  manifest  Intention  of 
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.  the  Legislature, .  as  shown  hy.  the  statutes 
cited  aud  others  which  might  be  cited,  to 
guard  with  the  utmost  care  the  public  funds 
from  loss,  and  to  hold  county  treasurers 
handling  them  to  a  very  strict  accountability 
for  their  safe-keeping,  the  weight  of  argu- 
ment upon  general  principles  and  in  the 
light  of  public  policy,  as  we  think,  as  well 
as  the  preponderance  of  authority  is  in  fa- 
vor- of  the  rule  of  strict  liability,  which  re- 
quires a  public  official  to  assume  all  risks 
of  loss,  and  imposes  upon  him  the  duty  to 
account  for  the  public  funds  which  go  Into 
his  hands,  except  in  cases  where  the  loss  re- 
sults from  the  act  of  Ood  or  the  public 
enemy,  or  XKisslbly  from  some  other  over- 
mling  necessity.  See  the  following  cases, 
where  the  loss  resulted  from  bank  failures, 
theft,  robbery,  and  the  like:  U.  S.  v.  Mor- 
gan, 11  How.  154,  13  L.  Ed.  643;  U.  S. 
T.  Dashlell,  4  Wall.  182,  18  L.  Ed.  319;  U. 
S.  V.  Keehler,  9  Wall.  86,  19  I*  Ed.  674; 
Boyden  v.  U.  S.,  IS  Wall.  17,  20  L.  Ed.  527 ; 
Halliburton  y.  U.  S.,  13  WaU.  63,  20  L.  Ed. 
633;  Hancock  v.  Hazzard,  12  Cush.  (Mass.) 
112,  59  Am.  Dec.  171;  McBachron  v.  Town- 
ship, 35  N.  J.  Law,  628;  Com.  ▼.  CJomly,  3 
Pa.  372 ;  Nason  ▼.  Director  of  Poor,  126  Pa. 
445,  17  AtL  616;  State  v.  Clarke,  73  N.  O. 
255;  State  T.  PoweU,  67  Mo.  395.  29  Am. 
Rep.  512;  Taylor  v.  Morton,  37  Iowa,  550; 
Thompson  y.  Board  of  Trustees,  30  111.  99; 
Perley  y.  County  of  Muskegon,  32  Mich.  132, 
20  Am.  Rep.  637;  Wyandot  Co.  y.  Harper, 
6  Ohio  St.  607,  67  Am.  Dec.  363;  Halbert 
y.  State,  22~Ind.  125;  Ward  y.  County,  10 
Neb.  293,  4  N.  W.  1001,  35  Am.  Rep.  477 ; 
Falrctalld  y.  Hodges,  14  Wash.  117,  44  Pac. 
125,  31  L.  R.  A.  851;  State  y.  Newton,  33 
Ark.  276;  Wilson  y.  Wichita  Co.,  67  Tex.  647, 
4  S.  W.  67;  Rose  y.  Douglass  Township,  52 
Kan.  451,  34  Pac.  1046,  39  Am.  St  Rep.  354 ; 
Griffin  y.  Board  of  Commissioners,  71  Miss. 
767,  15  South.  107 ;  Omro  y.  Kaime,  39  Wis. 
468. 

Conceding,  for  the  purposes  of  this  case, 
that  the  treasurer's  action  in  depositing  the 
money  In  bank  was  not  in  ylolatlon  of  sec- 
tion 864  of  the  Code  prohibiting  his  loan- 
ing the  money  either  with  or  without  Inter- 
est, that  in  so  depositing  the  same  the  treas- 
urer was  following  a  long  prevailing  practice 
la  the  county,  that  the  deposit  was  made 
with  the  knowledge  and  approval  of  the 
board  of  supervisors,  and  that  he  honestly 
believed  that  it  was  the  safest  disposition 
that  could  be  made  of  the  money  until  It 
could  he  disbursed,  as  provided  by  law,  still, 
under  the  strict  rule  of  accountability  which 
we  have  held  should  be  applied  to  county 
treasurers  handling  public  funds,  the  deposit 
was  made  at  his  own,  and  not  the  risk  of 
the  county.  The  deposit  was  his  voluntary 
act,  made  for  bis  own  convenience  In  caring 
for  and  disbursing  the  fund,  not  required  or 
authorized  by  law.     Neither  the  custom  of 


his  predecessors  In  office,  however  long  con- 
tinued, nor  the  approval  of  the  county  au- 
thorities, however  formal,  could  have  any 
effect  upon  his  liability.  He  was  made  the 
custodian  of  the  fund,  and  his  accountability 
Is  to  be  determined  by  law,  and  not  by  the 
practice  or  opinions  of  others. 

The  judgment  complained  of  must  be  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court,  with  direction  t6  render  Judg- 
ment In  accordance  with  the  views  express- 
ed in  this  opinion. 

Reversed. 

CARDWELL^  J.,  absent 

(Ul  To.  7») 
WASHINGTON,   A.  ft  MT.   V.  RY.  00.  T. 

VAUGHAN. 

(Supreme  Conrt  of  Appeals  of  Virginia.    Jan. 

12,  1911.) 

1.  Cabbiebs  (i  280*)  —  Passerqebs  —  Cab- 
bies's  DUTT. 

A  carrier  owes  to  actual  and  constractiye 
passengers  a  higher  degree  of  caie  than  to  tiav- 
elers  at  highway  crossings. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i  1085;    Dec.  Dig.  {  280.*] 

2.  Cabbiebs  (§  333*)— AuoHTiRa  Passenoers 
—Duty. 

An  alighting  passenger  Is  entitled  to  rea* 
sonable  protection  against  accident  in  passing 
from  the  station  premises,  but  must  use  proper 
care  to  avoid  danger;  the  degree  required  de- 
pending upon  the  particular  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §i  1385-1397 ;   Dec.  Dig.  {  333.*] 

3.  Oabbiebs  (§  847*)  —  AuoBTiNO  Pabber- 
GEBS— CONTBIBirrOBT  Neougence. 

That  while  crossing  double  tracks  to  a 
station  shed  in  the  nighttime  an  alighting  elec- 
tric railway  passenger  was  struck  by  a  train 
running;  in  the  opposite  direction  without  liead- 
llght  displayed  or  giving  warning  does  not  show 
contributory  negligence  as  a  matter  of  law, 
though  be  railed  to  look  and  listen  after  alight- 
ing  from  bis  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1402;   Dec.  Dig.  j  347.*] 

4.  Cabriers  (I  317*)— Electric  Railways- 
Injury  TO  Passengers— Evidence. 

In  an  action  by  an  alighting  electric  rail- 
way passenger  struck  in  the  nighttime  by  an 
unlignted  train  running  in  the  opposite  direc- 
tion, it  was  not  error  to  receive  testimony  on 
the  commonly  known  fact  that  trolley  poles  fre- 
quently become  detached,  and  that  lights  in 
cars  are  thereby  extinguished. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {8  1295-1306 ;    Dec.  Dig.  §  317.*J 

5.  Evidence  (§  67*)— Existence  of  Thing 
AT  ANOTHBS  Time. 

Prior  or  subsequent  existence  of  a  thing 
Is  some  indication  of  its  probable  existence 
at  a  given  time ;  the  degree  of  probability  aris- 
ing from  existence  at  a  subsequent  time  depend- 
ing upon  the  likelihood  of  some  circumstance 
intervening,  but  the  admission  of  such  evidence 
is    largely    discretionary   with    trial    courts. 

[Ed.  Note.— For  other  cases,  see  E>vidence, 
Cent  Dig.  {  87 ;   Dec.  Dig.  {  67.*] 

6.  Carriers  (§  317*)— Injury  to  Passenger 
—Evidence— Existence  op  Thing  at  An- 
otiieb   Time. 

In  an  action  by  an  alighting  passenger  foi 
injury  to  one  struck  in  the  nighttime  by  an  elec- 
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trie  car.  Involving  an  issue  whetlier  the  car 
was  lighted,  it  was  not  an  abuse  of  discretion 
to  exclude  testimony  showing  that  the  lights 
were  burning  about  16  minutes  after  the  ac- 
cident 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {g  1295-1306;    Dec.  Dig.  |  317.*] 

7.  NEOUOENCB  (I  122*)— CONTRIBCTOaT  Neo- 
UOENCB— BUBDEN    OF    PBOOF. 

The  rule  that  the  burden  is  on  defendant 
to  show  contributory  negligence  is  subject  to 
the  qualification  that  the  showing  on  plaintiflTs 
case  ia  available  to  defendant 

[Bid.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  232 ;   Deo.  Dig.  g  122.»] 

8.  NBGLIGKNCB    (8    138*)— iNSTRUCTIONa— CON- 
ISIBUTOBT  NEOUOENCE— BUBDEN  OF  FbOOF. 

An  instruction  that  the  burden  was  on  de- 
fendant to  show  contributory  negligence  unless 
the  "evidence  of  plaintiff  himself'  showed  it 
was  erroneous  as  tending  to  exclude  considera- 
tion of  testimony  of  plaintiff's  witnesses  other 
than    himself. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent   Dig.   §  355;    Dec.   Dig.   {   138.*] 

9.  Cabriebs  (i  303*)— ALiGHTiNa  Passenoebs 
— Cabrieb'8  Duty. 

That  the  way  across  railway  tracks  used 
by  an  alighting  passenger  in  going  to  the  station 
was  a  public  highway  did  not  aSect  the  degree 
of  care  owing  him  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g|  1236,  1237;    Dec.  Dig.  {  303.*1 

10.  Afpeai.  and  Ebbob  ({  10C6*)— Habmless 
Erbob- Instructions. 

An  instruction  as  to  the  dut^  of  a  railway 
company  to  a  traveler  on  a  highway,  while 
erroneously  given  in  an  action  for  injury  to  an 
alighting  passenger,  was  harmless  to  the  com- 
pany, since  there  is  a  higher  duty  to  passen- 
gers than  to  travelers. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
E>ror,  Cent  Dig.  g  4220 ;    Dec  Dig.  f  1066.*] 

11.  Cabbiebs  (g  280*)- Electbic  Railways— 
DOTT  TO  Passenoebs. 

It  was  not  error  to  instruct  that  electric 
railway  companies  must  use  the  greatest  pos- 
sible care  and  diligence  for  their  passengers' 
safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1087 ;   Dec.  Dig.  {  280.*] 

12.  NEGMGENCB     (g     140*)  —  INSIBUCTIONS  — 

Pboximate  Cad  be. 

An  instruction  making  defendant  liable  if 
he  was  negligent  unless  plaintiff  was  guilty  of 
contributory  negligence  is  erroneous  as  i^rnoring 
the  necessity  tnat  the  negligence  proximately 
caused    the    injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |§  878-381;    Dec.  Dig.  i  140.*] 

Error  to  Circuit  Court,  Alexandria  County. 

Action  by  Wyatt  Vaughan  against  the 
Washington,  Alexandria  &  Mt.  Vernon  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded for  new  trial. 

Moore,  Barbour  &  Keith  and  Jas.  R.  &  H. 
B.  Caton,  for  plaintiff  In  error.  Lewis  H. 
Mnchen  and  R.  C.  L.  Moncure,  for  defendant 
In  error. 

BUCHANAN,  J.  The  first  assignment  of 
error  is  to  the  action  of  the  court  in  over- 
ruling a  demurrer  to  the  amended  declaration 
and  each  count  thereof. 

This  action  was  brought  to  recover  dam- 


ages for  personal  Injuries  suffered  by  the 
plaintiff  whilst  a  passenger  on  the  defend- 
ant's line  of  roadman  electric  railway,  which 
It  operated  between  Washington  city  and  the 
city  of  Alexandria.  Each  of  the  three  counts 
In  the  amended  declaration  makes  averments 
which  show  that  the  plaintiff  was  a  passen- 
ger for  hire  on  one  of  the  defendant's  cars ; 
that  when  be  reached  his  destination  at  Addi- 
son, one  of  the  defendant's  stations,  the 
train  or  car  upon  which  he  was  traveling  was 
stopped,  and  he  stepped  on  the  opposite  side 
of  the  road  from  the  station  shed;  that, 
while  crossing  double  tracks  of  the  defendant 
going  towards  that  shed  in  the  nighttime, 
another  train  of  the  defendant,  running  on 
the  other  track,  In  the  opposite  direction, 
with  no  headlight  displayed  or  whistle  blown 
or  other  warning  given,  struck  him,  caos- 
Ing  the  Injuries  complained  of. 

As  we  understand  the  petition  for  the  writ 
of  error,  the  principal  objection  made  to  the 
sufficiency  of  the  declaration  Is  that  the  facts 
averred  In  each  count  show  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in 
going  from  the  point  where  he  left  the  de^ 
fendant's  car  across  Its  tracks  toward  Its  sta- 
tion building,  in  the  absence  of  an  averment 
that  he  looked  and  listened  for  an  approach- 
ing train,  before  going  upon  the  tracks  upon 
which  he  was  Injured. 

A  railroad  company  owes  to  one  occupy- 
ing the  relation  of  a  passenger,  actually  or 
constructively,  a  different  and  higher  degree 
of  care  than  It  does  to  a  traveler  about  to  cross 
its  tracks  at  a  highway.  While  a  passenger 
has  the  right  to  pass  from  the  place  where 
the  car  Is  stopped  for  him  to  alight  to  the 
station  building  or  off  Its  premises,  and  the 
railway  company  should  furnish  him  reason- 
able and  adequate  protection  against  accident 
In  the  enjoyment  of  this  privilege,  the  pas- 
senger l8  bound  to  exercise  proper  care  and 
caution  in  avoiding  danger.  What  degree  of 
care  and  caution  he  is  to  exercise  in  a  par- 
ticular case  must  be  governed  by  the  danger 
to  be  encountered  and  the  circumstances  at- 
tending its  exercise.  Railway  Co.  v.  Lowell, 
151  U.  S.  209,  14  Sup.  Ct.  281,  38  I*  Ed.  131; 
Warner  v.  B.  &  O.  R.  Co.,  168  U.  S.  339,  18 
Sup.  Ct  68,  42  L.  Ed.  491 ;  Terry  y.  Jewett, 
78  N.  Y.  338;   6  Cyc.  607-8. 

It  iff  said  in  2  Shear.  &.  Red.  on  Negi  f 
S25,  that:  "Where  a  passenger  Is  required  to 
cross  the  company's  intervening  tracks  In 
order  to  take  his  train  or  to  leave  It,  or  to 
change  from  one  train  to  another.  It  is  not 
per  se  negligence  not  to  look  and  listen  for 
approaching  trains  before  so  crossing.  The 
passenger  has  the  right  to  assume  that  the 
company  will  so  regulate  its  trains  that  the 
road  will  be  free  from  obstructions  and  dan- 
ger when  passenger  trains  stop  at  a  depot  to 
receive  and  deliver  passengers;  and  the 
rule  which  requires  a  person  to  look  and  lis- 
ten before  crossing  a  railroad  track  has  little^ 
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if  any,  application  where,  by  the  arrange- 
ment of  the  company,  it  Is  necessary  for  pas- 
sengers t<>  cross  the  track  In  passing  to  and 
from  the  depot  and  the  cars." 

The  facts  averred  in  the  declaration  do 
not  show  'that  the  plaintifC  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  even 
If  he  failed  to  look  and  listen  for  approach- 
ing trains  before  he  crossed  the  track  of  the 
defendant  company  in  leaving  Its  premises 
after  alighting  from  its  train. 

Without  dtscusstng  the  other  gronnds  of 
demurrer  in  detail,  it  is  sufficient  to  say  that 
each  count  states  a  good  cause  of  action,  and 
that  the  demurrer  was  properly  overruled. 

The  second  error  asslg^ned  is  as  to  the  evi- 
dence of  witness  Rucker,  set  out  in  bill  of 
exceptions  No.  1.  As  the  question  involved 
In  that  assignment  of  error  Is  not  likely  to 
arise  upon  another  trial,  it  Is  umeceasary 
to  pass  upon  It 

There  was  no  error  in  permitting  the  wit- 
ness Sorrell  to  testify  that  trolley  poles  fre- 
quently Wcome  detached  from  the  wire,  and, 
when  they  do  that,  there  is  no  light  inside 
the  car  and  no  electric  headlight  That  is 
a  matter  of  common  knowledge,  and  could 
not  have  prejudiced  the  defendant  company. 

The  third  error  assigned  Is  based  upon  a 
mistake  of  fact  It  appears  from  bill  of  ex- 
ceptions No.  3  that  the  witness  Sorrell  was 
permitted  to  state  such  facts  as  would  ex- 
plain why  the  defendant  company  did  not  ob- 
tain the  name  of  the  only  passenger  on  the 
train  which' caused  the  plaintiff's  Injury  and 
did  not  produce  him  as  a  witness. 

The  fifth  assignment  of  error  is  based  apon 
the  refusal  of  the  court  to  permit  two  wit- 
nesses to  testify  under  the  circumstances  dis- 
closed by  bill  of  exceptions  No.  4,  which  Is  as 
follows: 

"•  •  •  After  the  plaintiff  had  Introduc- 
ed evidence  tending  to  show  that  at  the  titne 
of  the  accident  the  car  which  collided  with 
the  plaintiff  and  Injured  him  was  lit  by  nei- 
ther electric  nor  oil  headlight  and  that  the 
car  was  absolutely  dark,  and  after  the  con- 
ductor and  motorman  had  testified  that  at 
the  time  of  the  accident  both  electric  and  oil 
headlights  were  burning  at  the  time  of  the 
accident  that  the  motorman  had  turned  the 
current  of  the  electric  headlight  when  they 
startedfrom  Luna  Park  to  Washington,  on 
the  night  in  question,  and  that  the  oil  lamp 
had  previously  been  lighted  by  an  attendant 
of  the  company  at  Twelfth  street  and  Penn- 
sylvania avenue,  in  the  city  of  Washington, 
at  about  15  or  20  minutes  before  8,  before 
said  car  had  left  the  city  of  Washington  for 
liuna  Park,  and  that  they  had  not  lighted 
the  oU  light  at  all  on  that  night  all  of  which 
will  more  fully  and  at  length  appear  by  ref- 
erence to  defendant's  bill  of  exception  No.  B, 
which  Is  hereby  referred  to  and  made  a  part 
of  this  bill  of  exception,  the  defendant  to  far- 
ther maintain  the  issue  upon  Its  part  and  to 
corroborate  the  testimony  of  the  motorman 
and  conductor,  both  of  whom  had  previously 


testified  that  at  the  time  of  the  accident  both 
the  electric  and  oil  headlights  were  burn- 
ing. Introduced  two  witnesses,  George  Green 
and  John  Dunn,  both  of  whom  would  have 
testified  that  they  were  employed  at  a  point 
between  Addison  Station  and  Twelfth  Street 
Station  In  the  city  of  Washington,  the  des- 
tination of  the  car  which  Injured  the  plain- 
tiff, and  that  said  car  on  its  way  to  its 
destination  passed  by  where  they  were  em- 
ployed about  15  minutes  after  the  accident 
and  at  that  time  both  the  electric  and  oil 
headlights  were  burning.    •     •     • " 

The  objection  made  to  the  evidence  rejected 
Is  that  it  was  too  remote  In  time  and  distance 
from  the  place  of  the  accident  and  that  if  the 
oil  headlight  was  not  burning  at  that  time, 
"it  would  have  been  only  natural  that  it 
should  have  been  lighted  very  shortly  there- 
after, especially  in  view  of  the  fact  as  the 
witness  Sorrell  testified,  that  the  oU  head- 
light was  the  only  one  used  la  passing 
through  the  city." 

Where  the  existence  of  a  thing  at  a  given 
time  is  in  Issue,  its  prior  or  subsequent  exist- 
ence Is,  according  to  human  experience,  some 
indication  of  its  probable  existence  at  a  lat- 
er or  earlier  period.  The  degree  of  prob- 
ability that  a  thing  was  in  existence  at  a 
given  time  from  Its  existence  at  a  subsequent 
period  will  depend  upon  the  likelihood  of 
some  intervening  circumstance  having  occur- 
red and  been  the  true  origin.  1  Wlgmore  on 
Ev.  8  437. 

The  general  principle  that  a  prior  or  sub- 
sequent existence  is  evidential  of  a  later  or 
earlier  one  has  been  repeatedly  laid  down. 
But  says  Prof.  Wigmore:  "That  no  fixed 
rule  can  be  prescribed  as  to  the  time  or  the 
conditions  within  which  a  prior  or  subse- 
quent existence  Is  evidential  is  sufficiently 
Illustrated  by  the  precedents,  from  which  it 
Is  impossible  (and  rightly  so)  to  draw  a  gen- 
eral rule."     Section  437. 

The  cases  show  that  the  prlndpl6  has  been 
applied  to  all  manner  of  subjects  (see  notes 
to  section  437  of  Wlgmore) ;  but  since  it  Is 
impossible  to  lay  down  any  general  rule  as 
to  the  time  or  the  conditions  within  which  a 
prior  or  subsequent  existence  is  evidential, 
the  question  of  the  admissibility  of  such  evi- 
dence must  be  left  largely  to  the  discretion 
of  the  trial  courts..  Whether  the  length  of 
time  which  had  elapsed  and  the  distance 
traveled  between  the  accident  and  where  the 
witnesses  offered  saw  the  headlights  burning 
was  too  great  under  the  circumstances  dis- 
closed by  the  record  was  for  the  trial  court 
In  the  exercise  of  a  reasonable  discretion, 
and  we  cannot  say  that  its  discretion  was  not 
properly  exercised. 

The  next  error  assigned  is  to  the  giving  of 
the  plaintiff's  Instruction  No.  1,  as  amended 
by  the  court 

It  appears  from  bill  of  exceptions  No.  6 
that,  after  the  court  had  expressed  its  par- 
pose  to  grant  the  instructions  asked  for  by 
the  plaintiff f  "the  defendant  moved  the  court 
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to  amend  Instmctlon  No.  1  by  Inserting  the 
words,  'unless  tbe  testimony  introduced  on 
behalf  of  the  plaintitr  shows  him  to  have 
been  gnllty  of  contributory  negligence,'  im- 
mediately after  the  words,  the  burden  Is 
upon  the  defendant  company  to  prove  such 
contributory  negligence  by  the  preponderance 
of  evidence';  but  the  court  overruled  said 
motion,  and,  in  Ilea  thereof,  added  tbe 
words,  'unless  the  Jury  believe  from  the  evi- 
dence of  the  plaintiff  himself  that  he  was 
gnllty  of  contributory  negligence.'  " 

Tbe  amendment,  as  asked  for  by  the  de- 
fendant, was  proper  and  the  instruction 
ought  to  have  been  so  amended;  but,  as 
amended  by  the  court,  under  the  circum- 
stances disclosed  by  the  record,  it  ought  not 
to  have  been  given.  It  was  clearly  sus- 
ceptible of  two  constructions,  one  of  which 
was  erroneous,  and  the  Jury  might  very  well 
have  believed  that  in  applying  that  instruc- 
tion to  the  facts  of  the  case  they  could  only 
consider  the  evidence  of  the  plaintiff  himself 
and  not  the  evidence  of  all  the  witnesses  in- 
troduced by  him.  It  was  error  to  give  the 
Instruction  as  amended.  Va.  Cent  R.  Co.  v. 
Sanger,  15  Grat.  230. 

It  is  insisted  that,  even  if  tbe  instruction 
was  erroneous,  it  could  not  have  prejudiced 
the  defendant,  since  Instructions  numbered 
4  and  5,  given  on  the  defendant's  motion,  cor- 
rectly stated  the  law  upon  that  question, 
and  because  the  evidence  of  the  other  wit- 
nesses introduced  by  the  plaintiff  did  not 
tend  to  show  that  he  was  guilty  of  contribu- 
tory negligence. 

Instructions  Nos.  4  and  6  were  not  direct- 
ed to  the  question  of  tbe  burden  of  proof, 
as  was  the  plaintiff's  Instruction  No.  1,  but 
to  the  degree  of  care  due  from  the  plaintiff 
in  crossing  the  track.  Neither  can  it  be  said 
that  there  is  nothing  in  the  evidence  of  tbe 
other  witnesses  Introduced  by  the  plaintiff 
tending  to  show  that  he  was  guilty  of  con- 
tributory  negligence. 

The  giving  of  instruction  No.  2,  offered  by 
the  plaintiff,  Is  assigned  as  error. 

This  is  not  an  action  by  a  traveler  on  tbe 
highway  to  recover  damages  for  Injuries 
done  him  as  such  while  crossing  the  defend- 
ant's tracks,  but  Is  an  action  by  a  passenger 
to  recover  damages  for  injuries  done  him  in 
going  to  the  defendant's  station  house,  or 
leaving  its  premises,  immediately  after 
alighting  from  its  train  and  while  the  rela- 
tion of  passenger  still  existed.  The  fact  that 
the  passway  from  where  he  alighted  to  the 
station  building  was  over  or  along  a  public 
highway  does  not  affect  the  question.  That 
fact  did  not  change  the  degree  of  care  which 
the  defendant  owed  the  passenger.  The  care 
which  a  railway  company  owes  a  passenger 
under  such  circumstances  Is,  as  we  have  seen 
In  disposing  of  the  demurrer  in  this  case,  a 
different  and  a  higher  degree  of  care  than 
that  which  it  owes  to  a  traveler  crossing  its 
tracks  over  a  public  highway. 

The  instruction  seems  to  have  been  based 


upon  the  view  that  the  plaintiff  was  a  traT- 
eler  on  the  highway  rather  than  a  passenger 
making  his  way  to  the  station  house,  or  off 
its  grounds  from  tbe  point  where  he  alighted 
from  the  train.  No  instruction  as  to  the 
duty  which  tbe  defendant  owed  it  traveler 
on  the  highway  should  have  been  given,  be- 
cause no  such  question  was  Involved  in  the 
case,  but,  as  the  degn^ee  of  care  required  in 
the  case  of  a  passenger  is  different  and 
higher  than  in  the  case  of  a  traveler  on  a 
public  highway,  we  do  not  see  how  the  de- 
fendant could  have  been  prejudiced  by  tbe 
instruction. 

The  remaining  assignment  of  error  which 
it  is  necessary  to  consider  Is  the  giving  of 
instruction  numbered  3,  offered  by  the  plain- 
tiff.    That  instruction  is  as  follows: 

"The  court  Instructs  the  Jury  that,  when 
common  carriers  undertake  to  convey  pas- 
sengers by  the  powerful  but  dangerous  agency 
of  electricity,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  poa- 
sible  care  and  diligence,  and  any  negligence 
or  default  of  such  railway  company,  or  com- 
mon carrier,  its  agents  or  employte  in  such 
cases  will  make  such  company  or  carrier  li- 
able In  proper  and  adequate  damages  nxider 
the  statute,  unless  the  Jury  believe  from  the 
evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence." 

One  of  the  objections  made  to  the  instmo- 
tion  is  that  "no  common  carrier  is  required 
to  use  tbe  greatest  possible  care  and  dili- 
gence" for  the  safety  of  its  passengers,  as 
declared  by  the  instruction.  What  is  meant 
by  the  language  used  in  the  Instruction  la 
that  the  carrier  of  passengers  is  bound  to 
use  the  highest  practicable  degree  of  care, 
and  that  a  failure  to  use  it  constitutes  action- 
able negligence.  Various  forms  of  expres- 
sion are  used  to  define  such  care.  The  lan- 
guage of  the  instruction  is  almost  identical 
with  that  of  an  instruction  approved  by  this 
court  in  the  case  of  B.  &  O.  R.  Co.  v.  Wight- 
man's  Adm'r,  29  Orat  431,  445,  26  Am.  Kep. 
384),  which  declared  that,  "when  carriers 
undertake  to  convey  passengers  by  the  pow- 
erful but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  tbey  should  be 
held  to  the  greatest  possible  care  and  dili- 
gence, and  any  negligence  or  default  in  such 
care  will  make  such  carriers  liable  in  dam- 
ages under  the  statute." 

An  instruction  containing  Identically  the 
same  language  as  that  used  in  Wlghtman's 
Case  was  approved  in  tbe  case  of  B.  &  O.  R. 
Co.  V.  Noell's  Adra'r,  32  Grat.  394,  399. 

Sometimes  the  degree  of  care  required  is 
defined  or  declared  to  be  "the  utmost  care 
and  diligence  of  very  cautious  persons"  (Con- 
nell  V.  C.  &  O.  Ry.  Co.,  93  Va.  44,  55,  24  S. 
E.  467,  468,  32  L.  R.  A.  792,  57  Am.  St.  Rep. 
786;  Farish  ▼.  Reigle,  11  Grat  697,  62  Am. 
Dec.  666);  "the  utmost  care  and  diligence" 
(N.  &  W.  Ry.  Co.  V.  Tanner,  100  Va.  379,  382. 
41  S.  E.  721,  722;  Reynolds  v.  Richmond, 
etc.,  Ry.  Co.,  92  Va.  400,  404-405,  23  &  E. 
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770,  771);  "the  ntmost  care  and  diligence 
which  human  prudence  and  foresight  frill 
suggest"  (Palmer  y.  Delaware,  etc.,  R.  Co., 
120  N.  Y.  170,  24  N.  E.  302,  17  Am.  St  Rep. 
629);  "the  highest  possible  degree  of  care  and 
dflijsence"  (Indianapolis  R.  Co.  ▼.  Horst,  93 
U.  a  291,  23  L.  Ed.  898). 

In  discussing  the  language  used  In  the 
last-named  case,  which  Is  substantially  the 
same  as  that  used  in  the  instruction  com- 
plained of,  it  was  said:  "The  terms  in  ques- 
tion did  not  mean  all  the  care  and  diligence 
the  human  mind  can  conceive  of,  nor  such 
as  will  render  the  transportation  free  from 
any  possible  peril,  nor  such  as  would  drlre 
the  carrier  from  business.  •  •  •  The  lan- 
guage used  cannot  mislead.  It  well  express- 
es the  vigorous  requirement  of  the  law,  and 
ought  not  to  be  departed  from.  The  rule  is 
beneficial  to  both  parties.  It  tends  to  give 
protection  to  the  traveler,  and  warns  the 
carrier  against  the  consequence  of  delin- 
quency." 

The  language  used  In  the  instruction,  de- 
fining the  degree  of  care  which  the  law  re- 
quires of  a  common  carrier  to  its  passengers, 
ia  fully  sustained,  not  only  by  our  own  de- 
cisions, but  by  the  authorities  generally,  and 
the  trial  court  did  not  err  In  using  It 

The  instruction  Is  objected  to  upon  anoth- 
er ground,  viz.,  that  it  makes  the  defendant 
responsible  In  the  event  of  any  negligence  or 
default  on  its  part  unless  the  plaintiff  was 
guilty  of  contributory  negligence,  without 
reference  to  the  question  whether  or  not  such 
negligence  was  the  proximate  cause  of  the 
injury,  or  whether  the  defendant  owed  the 
plalntur  any  duty.  The  Instruction  is  er- 
roneous in  Uiese  respects.  Although  the  de- 
fendant may  have  failed  to  exercise  the  high 
degree  of  care  due  Its  passengers,  yet  if  It 
did  not  owe  that  duty  to  the  plaintiff,  or  U 
such  negligence  was  not  the  proximate  cause 
of  the  plalntlfTs  Injury,  it  was  not  liable  to 
him. 

For  giving  Instructions  numbered  1  and  3, 
asked  for  by  the  plaintlflT,  In  the  form  In 
which  they  were  given,  the  Judgment  com- 
plained of  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 

CARDWBLU  1.,  absent 


(113  Va.  182) 

WOOLFOLK  et  al.  v.  GRAVES  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,   1911.) 
1.  Injunction   (|   118»)— Equity    (|  427*)— 

TBESPASS— SUFFICIENCT  OF  Bill.— CONFOKM- 

ITT  or  Decbee  TO  Flxadinos. 

A  bill  to  restrain  catting  timl>er  on  land 
described  alleged  that  the  land  was  part  of  a 
tract  left  for  life  to  complainant  E..  remainder 
to  W.,  and  complainant  I>. ;    that  W.  transfer- 


red his  interest  to  EL,  and  recited  the  will  book 
in  which  the  will  was  recorded  and  the  page 
of  the  book,  and  exhibitPd  the  deed  of  W.  to 
E.,  alleged  possession  since  1873,  and  that  the 
timi>er  was  Kept  for  the  maintenance  of  build- 
ings and  fences  on  the  rest  of  the  tract;  that 
complainants  had  very  little  timber  aside  from 
that  which  could  be  used  for  that  purpose; 
that  tlbe  injuries  could  not  be  adequately  com- 
pensated; that  defendants  were  of  doubtful 
solvency,  and  claimed  the  land  by  reason  of  the 
erroneotu  location  of  the  boundary  line  of  their 
adjoining  land,  and  prayed  for  an  injunction 
and  general  relief.  Held,  that  the  bill  sufficient- 
ly set  out  complainants'  title,  and  that  the  tim- 
ber was  essential  to  the  enjoyment  of  their  land, 
and  that  without  equitable  interference  they 
would  suffer  irreparable  injury,  and  that  a  de- 
cree fixing  the  location  of  the  'boundary  line 
and  perpetually  enjoining  defendants  from  fur- 
ther trespassing  on  complainants'  land  did  not 
go  beyond  the  scope  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  i|  223-242,  1001-1014;  Dec.  Dig,| 
118;*   Equity,  Dec.  Dig.  {  427.*]  ^ 

2.  Injunction   (J    194*)— Relief   Granted— 
Complete  Relief. 

In  a  suit  to  restrain  defendants  from  cut- 
ting timber  on  land  claimed  by  complainants 
and  in  their  possession,  to  which  defendants, 
who  owned  adjoining  land,  claimed  title  as 
being  a  part  of  their  land  under  a  survey  which 
located  the  boundary  line  so  as  to  include  the 
land  in  question,  the  court,  in  addition  to 
granting  an  injunction,  may  also  adjudicate  the 
title,  as  jurisdiction  in  equity,  having  once  at- 
tached for  the  purpose  of  injunction,  will  be 
retained  until  the  whole  controversy  is  decid.td. 
[Ed.  Note.— For  other  cases,  see  Injunction, 
Cfent  Dig.  i  414 ;   Dec.  Dig.  i  194.*] 

3.  BouNDABixs  (i  3*)— Evidence— Masks  on  ' 
GaouND. 

In  locating  a  disputed  boundary  line,  marks 
on  the  ground  are  entitled  to  preference  over 
courses  and  distances. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  3-41;    Dec  Dig.  S  3.*] 

Appeal  from  Circuit  Court  Spotsylvania 
County. 

Action  by  B.  M.  Graves  and  another 
against  Samuel  Woolfolk  and  another.  Judg- 
ment for  complainants,  and  defendants  ap- 
peal.   Affirmed. 

Gordon  &  Gordon  and  S.  P.  Powell,  for  ap- 
pellants.   Carter  &  Carter,  for  appellees. 

CARDWELL,  J.  In  July,  1906,  R  M. 
Graves  and  Daisy  E.  Griggs,  her  daughter, 
filed  their  bill  In  this  cause  against  Lucian 
Comfort  and  Samuel  Woolfolk,  in  which  they 
allege  that  B.  F.  Gravra,  the  husband  of  E. 
M.  Graves  and  father  of  Daisy  E.  Griggs, 
departed  this  life  about  the  year  1885,  and 
that  by  his  last  will  and  testament  duly 
probated  in  Spotsylvania  county  court  he 
devised  the  "Home  Place,"  containing  about 
375  acres  of  land,  to  his  said  wife  for  life, 
with  remainder  to  said  Daisy  E.  Graves  and 
W.  W.  Graves,  and  that  the  latter  bad  con- 
veyed his  one-half  Interest  in  remainder  in 
said  land  to  bis  mother,  the  said  E.  M. 
Graves ;  that  a  portion  of  the  375  acres  con- 
sisted of  a  detached  parcel  of  land,  contain- 
ing 56^  acres,  as  shown  by  a  survey  and 
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plat  thereof  made  by  J.  H.  Blscoe  on  March 
4,  1904,  exhibited  with  the  bill  and  marked 
"Exhibit  B";  and  that  the  complainants' 
title  to  said  land  Is  uncontrovertible,  and 
they  and  those  under  whom  complainants 
claim  have,  had  and  held  open,  notorious, 
and  adverse  possession  of  said  land  since 
1873,  the  boundaries  of  which  are  well  known 
to  a  great  number  of  persons,  including  the 
defendants.  The  bill  further  alleges  that 
most  of  the  said  tract  of  land  is  open  and  in 
cultivation;  that  the  56%  acres  (by  survey) 
charged  on  the  land  books  of  the  county  of 
Spotsylvania  as  containing  55  acres  is  sit- 
uated a  short  distance  from  the  residue  of 
the  375  acres,  and  upon  this  detached  por- 
tion there  is  a  very  fine  growth  of  thnber, 
which  has  been  kept  for  the  maintenance 
ai|d  keeping  up  of  the  buildings  and  fences, 
there  being  very  little  other  timber  on  the 
place  suitable  for  such  purposes.  It  Is  fur- 
ther alleged  that  a  few  months  prior  to  the 
filing  of  the  bill  one  John  M.  Holladay,  coun- 
ty surveyor  of  Spotsylvania  county,  as  com- 
plainants were  informed,  not  having  apprised 
them  of  his  purpose  to  do  so,  undertook  to 
survey  and  lay  oft  a  part  of  said  tract  of 
land  (the  56%  acres)  described  in  the  plat 
and  survey  marked  "Exhibit  B"  (the  plat, 
etc.,  made  by  Blscoe  above  mentioned)  for  Lu- 
dan  Comfort  and  Samuel  Woolfolk  (defend- 
ants), and  that  complainants  were  further 
'  informed  by  the  said  Comfort  and  Woolfolk 
that  they,  by  reason  of  the  said  ex  parte 
survey,  claim  such  part  of  the  said  tract  of 
land  as  the  said  Holladay  surveyed  for  them. 
It  Is  further  allied  that  complainants  did 
not  know  where  said  Holladay  undertook  to 
run  his  lines  on  the  56%-acre  tract,  but  to 
their  surprise  they,  on  the  day  before  the 
filing  of  their  bill,  July  30,  1906,  learned  that 
said  Lucian  Comfort  and  Samuel  Woolfolk 
had  a  large  force  of  hands  upon  the  said 
tract  of  land  felling,  manufacturing,  and 
hauling  off  much  of  the  valuable  timber 
thereon,  and  refused  to  desist;  that  com- 
plainants claimed  and  believed  that  the  said 
Comfort  and  Woolfolk,  well  knowing  that 
they  were  not  upon  their  own  land  or  with- 
in the  boundaries  contained  In  their  title 
deeds,  but  relying  alone  upon  the  ex  parte 
and  doubtful  accuracy  of  such  survey  as  the 
^ald  Holladay  had  made  for  them,  had  un- 
dertaken to  enter  upon  the  said  lands  of  the 
complainants  where  they  or  their  servants 
were  then  engaged  in  cutting  down  and  man- 
ufacturing Into  cross-ties  the  young  growth 
of  timber  thereon,  thereby  inflicting  irrepara- 
ble injury  to  the  property  of  complainants; 
and  that  the  said  Comfort  and  Woolfolk  were 
both  of  doubtful  solvency,  and  unless  they 
were  restrained  from  their  unwarranted,  as- 
sumptive, illegal,  and  damaging  action  great 
and  Irreparable  injury  would  be  done  unto 
complainants,  as  the  said  Comfort  and  Wool- 
folk  claimed  the  right  to  cut  timber  from 
some  15  acres  of  said  land  and  asserted 
their  right  and  purpose  to  do  so.    The  prayer 


of  the  bill  Is  for  an  Injunction,  which  was 
awarded,  restraining  the  defendants,  etc., 
from  further  cutting,  manufacturing,  or  haul- 
ing off  the  timber  cut  on  any  part  of  the 
56%  acres  of  land  described  in  the  said  plat 
(Exhibit  B),  until  the  further  order  of  the 
court,  and  for  general  relief. 

To  this  bill  the  defendants  filed  their  Johit 
demurrer  and  answer,  which  demurrer  was 
overruled,  and,  upon  a  hearing  of  the  cause 
upon  its  merits  on  the  bill  and  the  exhibits 
therewith,  the  answer  thereto  and  the  exhib- 
its therewith,  and  depositions  of  numerous 
witnesses  examined  for  both  complainants 
and  defendants,  the  circuit  court  adjudicat- 
ed and  fixed  the  line  dividing  the  lands  of 
the  complainants  from  those  of  the  defend- 
ants and  perpetuated  the  temporary  injunc- 
tion theretofore  awarded  in  the  cause,  speci- 
fying that  the  defendants,  etc.,  are  perpetual- 
ly enjoined,  restrained,  and  forbidden  to  any 
further  interfere  with  or  trespass  upon  the 
lands  of  the  complainants  westwardly  of  the 
line  defined  in  the  decree,  and  further  ad- 
Judged  that  complainants  recover  of  the  de- 
fendants their  costs,  etc.  From  that  decree 
the  defendants  obtained  this  appeal. 

The  overruling  of  their  demurrer  to  the 
bill  constitutes  appellants'  first  assignment  of 
error. 

In  short,  the  contentiatns  of  appellants  are 
(1)  that  appellees'  bill  falls  to  show  any  title 
to  the  land  in  question  in  the  appellees;  (2) 
that  if  they  claim  through  adverse  posses- 
sion no  facts  are  stated  showing  what  do- 
minion they  have  had  over  the  land,  to  wit, 
the  15  acres;  (3)  that  the  bill  falls  to  shorw  a 
fair  prima  facie  case  in  support  of  the  ap- 
pellees' title;  and  (4)  that  appellees  should 
have  not  only  shown  a  prima  facie  title  to 
the  land,  but  should  have  set  out  the  facts 
relied  on  to  show  that  without  equitable  in- 
terference they  would  suffer  irreparable  in- 
Jury,  or  that  their  remedy  at  law  was  not 
adequate  and  complete,  and  that,  as  the  bill 
of  oppellees  does  not  measure  up  to  these  re- 
quirements, the  demurrer  thereto  should  have 
been  sustained. 

We  are  unable  to  see  the  force  of  either 
of  these  contentions  as  applied  to  the  bill  in 
this  case.  It  Is  true  that,  where  one  claims 
under  a  paper  title,  he  should  generally  ex- 
hibit his  title  pai)ers  or  copies  thereof,  or 
such  of  them  at  least  as  will  make  out  a 
prima  facie  case  of  title;  but  where  the  bill, 
as  in  this  case,  alleges  not  only  a  paper  ti- 
tle and  exhibits  title  papers  evidencing  the 
same,  but  alleges  adverse  possession  of  the 
land,  and  recites  facts  showing  that  the  acts 
of  ownership  done  thereon  constitute  adverse 
possession  for  the  statutory  i>erlod  neces- 
sary to  ripen  his  possession  into  a  complete 
title,  the  general  rule  obtaining  where  the 
claim  to  the  land  rests  upon  a  paper  title 
does  not  apply. 

The  bill  here  recites  that  appellees  ac< 
quired  their  title  through  the  will  of  B.  B\ 
Graves,  deceased,  probated  1a  1885 — E.  U. 
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Graves  a  life  estate  In  the  land  and  Daisy 
B.  Griggs  a  one-half  interest  therein  In  re- 
mainder and  in  fee,  reciting  the  will  book  In 
which  the  said  will  was  recorded  In  the 
clerk's  o£Bce  of  the  county  In  which  the  land 
lies,  naming  the  page  where  the  will  was  so 
recorded,  and  with  the  bill  Is  exhibited  the 
deed  by  which  W.  W.  Graves,  who  acquired 
the  other  one-half  Interest  In  the  land  under 
his  said  father's  will,  conveyed  the  same  to 
his  mother,  the  said  E.  M.  Graves.  Their 
bin,  as  we  have  seen,  not  only  alleges  title  to 
the  land,  and  the  sources  from  which  It  was 
derived,  but  sets  out  facts  to  show  that  the 
destruction  of  the  timber  on  the  56%  acres 
Involved  not  only  the  loss  of  the  value  of  the 
timber  Itself,  but  great  deterioration  In  the 
value  of  the  cleared  tract  owned  In  con- 
nection with  the  tract  of  56%  acres  by  appel- 
lees, for  the  reason  that  they  were  dependent 
upon  the  timber  on  the  last-named  tract  for 
the  maintenance  and  keeping  up  of  the  build- 
ings and  fences  on  the  balance  of  the  whole 
tract,  the  purposes  for  which  the  said  timber 
had  been  kept,  there  being  but  little  other 
timber  on  appellees'  lands  for  such  purposes, 
and  they  therefore  characterized  in  their' 
bill  the  Injuries  being  done  to  the  timber  on 
the  56%-acre  tract  and  others  threatened 
by  appellants  as  injuries  to  the  Inheritance, 
which  could  not  be  adequately  compensated 
for  In  damages,  and  allege,  moreover,  that 
those  committing  these  Injuries  and  threat- 
ening others  are  both  of  doubtful  solvency. 
The  timber  on  the  56%  acres  having  been 
kept  for  the  purposes  stated,  it  Is  necessarily 
implied  that-the  chief  value  of  the  land  is  In 
Its  timber — at  least  its  chief  value  to  the 
appellees  as  owners  of  the  farm  held  In  con- 
nection with  the  56%  acres  by  B.  F.  Graves 
and  bis  successors  In  title,  the  appellees. 

The  decision  of  this  court  In  Bledsoe  v. 
Roblnett,  105  Va.  723,  54  S.  F.  861,  so  much 
relied  on  for  appellants,  does  not  sustain 
their  contentions.  In  that  case  the  com- 
plainant did  not  exhibit  with  either  his  orig- 
inal or  amended  bill  any  orf  the  title  papers 
under  which  he  claimed,  nor  did  he  allege 
any  fact  going  to  show  that  he  ever  had  pos- 
session of  the  land,  nor  did  the  allegations 
of  either  bill  show  that  the  timber  on  the 
land  constituted  Its  chief  value,  or  that  It 
was  essential  to  the  enjoyment  of  the  land, 
or  how  Its  removal  would  Injure  the  Inherit- 
ance. 

As  we  have  seen,  the  case  made  by  appel- 
lees In  this  cause  Is  very  different  from  that 
made. In  the  cause  just  referred  to;  1.  e., 
what  was  lacking  In  the  bills  In  the  former 
cause  is  made  to  appear  In  the  bill  in  this 
cause. 

Speaking  of  the  necessity  of  alleging  and 
proving  that  a  complainant  could  not  obtain 
adequate  damages  at  law,  the  opinion  by 
Rlely,  J.,  In  Rakes  ▼.  Austin,  22  S.  £>.,  at 
page  499,  2  Va.  Dec.,  at  page  159,  says:  "This 
Is  not  necessary  to  entitle  him  to  relief  in 
equity,  but,  whenever  the  substantive  value 
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of  the  estate  in  the  character  In  which  It  Is 
enjoyed  Is  Imperiled,  that  Is  sufficient  to  In- 
voke the  Jurisdiction  of  a  court  of  equity." 
Morlson  v.  American  Ass'n,  Inc.,  110  Va.  469, 
66  S.  E!.  469. 

In  the  last-cited  case,  the  opinion  by  Har- 
rison, J.,  says:  "The  prevailing  view  and 
practice  of  the  present  day  may  be  thus 
stated:  'When  the  bill  states  facts  which 
show  that  a  threatened  trespass^  If  not  pre- 
vented, will  result  In  IrreparaMe  damage,  or 
Is  In  character  and  tendency  destructive  to 
the  Inheritance,  or  that  which  gives  it  Its 
chief  value,  an  Injunction  will  be  granted, 
notwithstanding  a  dispute,  or  even  a  pend- 
ing litigation  as  to  title.'"  In  that  case  It 
was  sought  to  protect  Iron  ore  from  repeated 
trespass  committed  and  threatened,  while 
here  It  Is  timber  that  had  been  held  and  used 
as  a  source  of  supply  for  building  and  fenc- 
ing needed  on  a  farm  of  375  acres,  and  the 
destruction  or  serious  Impairment  of  which 
would  work  a  detriment  to  the  owners  of 
the  farm  for  which  damages  at  law  would 
not  compensate,  since  this  timber  on  only 
56%  acres  of  a  farm  of  375  acres  Is  Indis- 
pensable to  the  farm  and  constitutes  the 
chief  if  not  practically  the  only  value  of  the 
66%  acres.  At  all  events.  It  Is  shown  in  this 
bill  to  be  essential  to  the  enjoyment  of  the 
land.  Rakes  v.  Austin,  supra;  Bledsoe  v. 
Roblnett,  supra;  Miller  v.  Wills,  95  Va.  337, 
28  S.  E.  337;  Collins  v.  Sutton,  94  Va.  127, 
26  S.  B.  415;  Calloway  v.  Webster,  98  Va. 
791,  37  S.  E.  276;  Camp  v.  Dixon,  112  Ga. 
872,  38  S.  B3L  71,  52  L.  R.  A.  755. 

In  the  last-named  case  It  was  held  that  the 
cutting  and  removal  of  timber  from  forest 
lands  which  had  been  acquired  for  sawmlll- 
Ing  purposes  is  a  destructive  trespass  and 
one  liable  In  Its  nature  to  cause  Irreparable 
damages  to  the  owners  of  the  timber,  while 
In  the  cafe  at  bar  the  trespass  committed 
and  threatened  consists  In  the  cutting  and 
removal  of  timber,  which  has  been  kept  for 
the  maintenance  of  fences  and  buildings  up- 
ott  the  adjacent  farm  of  which  this  timber 
was  an  essential  part. 

The  bill  of  the  appellees  measures  fully 
up  to  the  requirements  of  a  bill  seeking  an 
injunction  to  restrain  a  trespass,  as  pre- 
scribed in  the  authorities  cited.  Therefore 
the  demurrer  thereto  was  properly  over- 
ruled. 

It  Is  argued,  however,  that,  though  the 
court  had  jurisdiction  to  award  the'  Injunc- 
tion restraining  the  trespass  charged  In  the 
bill.  It  erred  In  adjudicating  the  title  to  the 
land  in  question  to  be  In  appellees,  first,  be- 
cause the  jurisdiction  of  the  court  extends 
only  to  the  preservation  of  the  property  in 
statu  quo  pending  the  trial  of  the  title  at 
law;  and,  second,  that  where  the  plalntlff 
shows  a  fair  prima  fade  case  In  favor  of 
his  title,  and  Is  In  actual  possession  of  the 
subject  of  controversy,  the  decree  should  be 
that  the  defendant  be  enjoined  until  he 
brings  suit  at  law  and  has  the  Issue  deter- 
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mined.  In  other  words,  the  argument  is  that 
the  court  In  this  case  could  only  enjoin  the 
.trespass,  and  delay  the  administration  of 
llnal  justice  until  such  time  as  might  suit  the 
(.•onvenlence  of  appellants  to  institute  an  ac- 
tion at  law  to  settle  the  title  to  the  land  In 
nm  troversy. 

It  Is  very  true  that  the  opinion  of  this 
rourt  in  Calloway  v.  Webster,  supra,  says: 
"It  iB  well  settled  that  an  applicant  In  pos- 
session of  land  with  a  clear  title  or  a  prima 
facie  title  is  entitled  to  an  injunction  against 
a  trespasser  threatening  Irreparable  injury 
or  often  repeated  trespass,  but  If  It  turns  otit 
from  the  evidence  that  the  right  of  the  ap- 
plicant is  in  doubt,  and  the  title  and  bound- 
ary of  the  lands  are  really  in  Issue,  such  con- 
troversy cannot  be  settled  in  equity,  though 
the  property,  In  an  urgent  case,  may  be  pro- 
tected by  the  Injunction,  until  the  question 
of  right  can  be  settled  by  a  trial  at  law" — 
citing  Manchester  Cotton  Mills  v.  Manches- 
ter, 25  Grat  825. 

That,  however,  is  not  the  case  we  now 
have  under  consideration.  In  Calloway  v. 
Webster,  supra,  i(  was  made  to  appear  at  the 
hearing  of  the  cause  upon  the  pleadings  and 
proof  offered  that  not  only  were  the  allega- 
tions of  the  bill  upon  which  the  court  took 
Jurisdiction  for  the  purpose  of  Injunction 
false,  but  that  the  real  object  of  the  bill  was 
to  settle,  In  a  court  of  equity,  a  controvert- 
ed line  or  boundary,  while  the  biU  upon  its 
face  admitted  the  solvency  of  the  defendant 
In  other  words,  the  jurisdiction  of  the  court 
of  equity  was  invoked  for  the  sole  purpose 
of  settling  a  controverted  boundary  of  land. 
In  this  case  the  proof  offered  at  the  hearing 
was  conclusive  that  the  trespasses  committed 
were  irreparable,  and  that  a  continuance  of 
them,  as  threatened,  would  be  destructive  of 
the  inheritance,  or  that  which  gives  it  Its 
chief  value,  and  that  the  guilty  parties  (ap- 
pellants) were  both  totally  Insolvent 

A  question  of  title  In  such  a  case  does  not 
oust  the  jurisdiction  of  a  court  of  equity; 
"and,  where  a  court  of  equity  has  properly 
acquired  jurisdiction,  it  will,  in  order  to  pre- 
vfflit  a  multiplicity  of  suits,  go  on  to  do  com- 
plete justice,  though  In  doing  so  it  has  to  try 
title,  or  settle  boundaries,  and  administer 
remedies  which  rightly  pertain  to  courts  of 
Uw."  MUler  v.  Wills,  95  Va.  337,  28  S.  B. 
337,  and  cases  there  cited. 

In  Coons  v.  Coons,  95  Va.  441,  28  S.  E.  887, 
64  Am.  St  Rep.  804,  the  opinion  by  Keith, 
P.,  says:  "Every  party  in  interest  is  before 
the  court  upon  a  bill  to  set  aside  an  award 
upon  grounds  which  unquestionably  give  a 
court  of  equity  jurisdiction.  This  jurisdic- 
tion having  once  attached  for  the  purpose  of 
injunction,  the  court  may  decide  the  whole 
controversy,  and  render  a  final  decree,  though 
all  the  Issues  are  legal  in  their  nature,  ca- 
pable of  being  tried  by  a  court  of  law  and 
the  l^al  remedies  thertfor  adequate.  Jesus 
College  V.  Bloom,  3  Atkyns,  262;  Armstrong 
V.  OUchrist,  2  Johns.  Cas.  (N.  Y.)  431;  People 


V.  Chicago,  63  111.  424 ;  Miller  v.  WUls,  ante^ 
where  the  question  was  conclusively  dis- 
cussed by  Judge  Rlely ;  1  Pom.  Eq.  Jar.  f 
236."  See,  also,  Morlson  v.  Am.  Ass'n,  supra ; 
Camp  V.  Dixon,  supra ;  Dunn  v.  Stowers,  104 
Va.  290,  51  S.  B.  370. 

In  the  case  of  Camp  v.  Dixon,  supra,  the 
opinion  collates,  examines  and  criticises  a 
large  number  of  authorities,  showing  the 
gradual  extension  of  the  powers  of  courts 
of  equity  in  restraining  acts  Injurious  to  the 
"inheritance"  or  freehold,  laying  stress  upon 
the  continuing  character  of  the  injury  com- 
plained  of. 

In  De  Veney  v.  Gallagher,  20  N.  J.  Eq.  33, 
cited  in  MUler  v.  Wills,  supra,  it  was  held 
that:  "Courts  of  equity  have  jurisdiction  in 
cases  of  confusion  of  boundaries  to  establish 
lines;  and,  although  they  never  entertain  a 
simple  suit  to  fix  boundaries  between  individ- 
uals where  courts  of  law  have  jurisdiction, 
yet  when  the  question  is  connected  with  mat- 
ters  that  require  the  interference  of  equity, 
as  where  a  defendant  has  threatened  and 
has  served  a  formal  written  notice  that  be 
Intends  to  remove  ten  inches  of  the  eaA  wall 
of  complainant's  dwelling,  which  defendant 
alleges  is  upon  his  land,  a  court  of  equity 
will,  to  prevent  multiplicity  of  suits,  enter- 
tain jurisdiction  and  settle  the  boundary  in 
order  to  determine  whether  the  complainant 
is  entitled  to  a  continuance  of  its  protection 
by  injuncUon."  1  Pom.  Eq.  (3d  Ed.)  i  181 ; 
1  Story's  Eq.  |§  609-621. 

Freer  v.  Davis,  52  W.  Va.  1,  43  S.  B.  164, 
59  L.  R.  A.  556,  94  Am.  St  Rep.  895,  is  very 
much  relied  on  for  appellants,  but,  with  re- 
spect to  that  case,  it  is  only  necessary  to  say 
that  not  only  was  the  opinion  by  a  divided 
court,  but  whatever  force  was  to  be  attached 
to  it  as  an  authority  in  this  case  has  been 
greatly  impaired.  If  not  wholly  dissipated,  by 
the  more  recent  decision  of  the  same  court 
In  the  case  of  Le  Comte  v.  Carson,  56  W.  Va. 
336,  49  S.  E.  239,  where  the  unanimous  opin- 
ion of  the  court  says:  "Counsel  for  the  ap- 
pellants contest  the  jurisdiction  of  equity 
to  entertain  the  case  because  It  is  only  a 
suit  involving  adverse  titles  or  boundary,  of 
which  equity  will  not  take  jurisdiction,  on 
principles  stated  In  Freer  v.  Davis,  52  W. 
Va.  1  [43  S.  E.  164,  59  L.  R.  A.  556,  94  Am. 
St  Rep.  895].  •  •  »  The  ready  answer  to 
this  objection  is  found  in  that  and  many  oth- 
er cases — that  the  rule  that  equity  will  not 
hold  a  case  to  try  adverse  titles  to  land  is 
that  it  applies  only  'when  the  plalntlfT  has  no 
equity  against  the  party  claiming  adversely 
to  him.'  When  there  is  another  ground  for 
jurisdiction,  independent  of  a  trial  of  the 
hostile  titles,  one  which  only  gives  jurisdic- 
tion, equity  takes  it,  and  tries  the  whole 
case." 

The  Ull  in  Freer  v.  Davis  stated  no  facta 
showing  immediate  need  of  an  injunction  to 
protect  the  property  in  dispute  pending  the 
litigation  of  the  legal  title;  while  in  Le 
Comte  T.  Carson  the  facta  showed  that  an 
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Injnnctlon  was  necessary  to  preserve  tbe 
substance  of  the  estate  pending  a  final  ad- 
judication of  the  rights  of  all  parties,  and 
not  only  was  the  Injunction  granted,  but  the 
rights  of  all  parties  settled  In  the  one  pro- 
ceeding. 

In  the  case  at  bar  there  Is  not  a  bare  al- 
legation that  appellees  (plaintiffs  below)  were 
owners  of  the  land  in  question,  as  was  the 
case  of  Bledaoe  v.  Roblnett,  supra,  but  the 
derivation  of  their  title  Is  stated  clearly  and 
concisely,  as  Is  also  the  degree  of  title  which 
they  claim.  Moreover,  it  is  alleged  that 
they  (appellees)  have  been  for  over  30  years 
in  possession  of  the  land  In  question,  and 
have  used  It  for  the  production  of  timber  for 
keeping  up  the  fences  and  buildings  on  the 
cleared  portion  of  the  farm,  and  that  appel- 
lants (defendants  below)  well  luew  the  lo- 
cation of  the  boundaries  of  the  land  as  so 
used  by  the  appellees.  This  is  not  a  con- 
clusion of  law,  as  argued  for  appellants,  but 
a  statement  of  facts  from  which  possession 
In  the  appellees  Is  necessarily  to  be  inferred. 
On  the  other  hand,  the  land  of  which  appel- 
lants were  possessed  when  this  controversy 
arose  consisted  of  what  was  known  as  the 
Peake  tract,  said  to  contain  30  acres,  more 
or  less,  lying  adjoining  the  western  boundary 
of  appellees'  land,  but  this  land  was  returned 
delinquent  for  taxes  assessed  against  John 
Gibson,  who  had  theretofore  obtained  a  deed 
therefor  from  the  Peake  heirs,  dated  Novem- 
ber 23,  1889,  and  at  a  sale  of  the  land  to 
satisfy  the  lien  for  said  delinquent  taxes, 
on  December  15,  1898,  one  J.  P.  Tumley  be- 
came the  purchaser,  but  assigned  the  pur- 
chase to  Thomas  Gibson,  and  after  a  sur- 
vey had  been  made  of  the  land,  as  required 
by  statute,  the  clerk  of  the  court  conveyed 
the  land  to  said  Thomas  Gibson,  describing 
It  as  follows:  "Lying  In  Spotsylvania  coun- 
ty, adjoining  the  lands  of  Oak  Grove  Farm 
and  others,  sold  as  thirty  acres,  but  on  sur- 
vey of  county  surveyor,  attached  to  the  deed, 
contained  sixteen  and  one-half  acres  only." 
Subsequently,  August  3,  1903,  appellants  here 
obtained  a  deed  from  Thomas  Gibson  et  al., 
conveying  to  them  the  Peake  tract  according 
to  the  conveyance  of  the  .tax  title  to  Thomas 
Gibson,  and  on  the  21st  of  May,  1906,  they 
obtained  a  quitclaim  deed  to  the  "Peakes" 
land,  describing  it  as  having  been  "deeded 
to  first  party  by  O.  B.  DlUard,  Charles  K. 
Peake,  Sallie  Peake,  James  J.  Peake  and 
others,  by  deed  dated  November  23,  1889, 
and  recorded  In  deed  book  'A.  D.'  p.  272.  of 
the  Land  Becords  of  Spotsylvania  county, 
and  as  surveyed  by  Jno.  M.  HoUaday,  the 
county  surveyor,  whose  plat  is  hereby  made 
a  part  of  this  deed." 

There  are  other  deeds  exhibited  with  ap- 
pellants' answer,  showing  the  chain  of  ti- 
tle under  which  they  claim  the  Peake  land, 
but  with  respect  to  them  we  deem  it  only 
necessary  to  say  that  none  of  them  nor  the 
aforesaid  quitclaim  deed  fix  the  dividing 
line  between  the  Peake  tract  and  appellees' 


land  as  It  Is  now  claimed  by  the  appellants 
to  be  located,  and,  what  is  more,  neither  ap- 
pellants nor  those  under  whom  they  claim 
ever  asserted  claim  to  or  exercised  any  acts 
of  ownership  upon  the  land  here  In  question 
nntll  after  the  HoUaday  survey  was  made, 
when  appellants  went  upon  the  15  acres  cut 
off  from  the  56^  acres  of  timbered  land 
claimed  and  occupied  by  appellees,  and  be- 
gan a  wholesale  destruction  of  the  timber 
standing  thereon. 

With  respect  to  the  ex  parte  HoUaday  sur- 
vey, it  Is  only  necessary  to  say  that,  when 
considered  in  connection  with  his  own  depo- 
sition In  this  case  and  the  other  facts  prov- 
en, it  Is  mainly,  if  not  altogether,  a  piece  of 
guesswork,  the  result  of  which  is  In  conflict 
with  physical  facts  appearing  on  the  ground 
and  the  facts  proven  in  the  record  beyond 
question,  which  was  doubtless  the  view  taken 
of  it  by  the  circuit  court  Confessedly  Hol- 
laday  did  not  follow  the  courses  given  tn 
the  older  deeds  forming  a  part  of  the  chain 
of  title  to  the  land  of  the  appellants,  former- 
ly the  "Peake"  land,  nor  did  he  regard  the 
marked  comers  in  the  line  dividing  the  land 
of  appellants  and  that  of  appellees,  shown 
upon  the  plat  made  by  BIscoe  when  both  ap- 
pellants were  present  and  one  of  them  point- 
ed out  these  comers. 

"The  opinion  of  a  surveyor,  unsupported 
by  other  evidence,  as  to  the  Identity  of  a 
tract  of  land,  unless  he  also  state  some  fact 
or  facts  by  which  the  court  can  determine 
the  location  of  the  land,  is  clearly  insufll- 
dent  to  enable  the  court  to  locate  the  same." 
Bandolph  v.  Adams,  2  W.  Va.  519. 

A  pregnant  physical  fact  proven  Is  that, 
when  the  trespass  which  gives  rise  to  this 
Utigation  was  begun,  the  land  of  appellants 
bad  but  a  few  trees  upon  it,  the  land  having 
been  cleared  up  to  the  line  between  their 
land  and  the  timbered  tract  of  appellees, 
while  on  appellees'  timber  tract  adjoining 
there  was  a  splendid  growth  of  white  oak 
timber.  Never  before  the  HoUaday  survey 
did  appellants  claim  the  right  to  go  beyond 
that  line.  On  the  contrary,  they  knew  of 
and  acquiesced  In  the  location  of  the  line 
between  them  and  appellees  by  two  surreys, 
one  of  them  made  by  J.  H.  BIscoe,  a  com- 
petent surveyor,  about  four  or  five  years  pri- 
or to  the  giving  of  his  deposition  in  this 
cause  In  April,  1907.  BIscoe,  as  a  totally  dis- 
interested witness,  states  that,  when  he  made 
bis  survey  locating  the  line  between  the 
lands  of  appellants  and  appellees,  both  of  the 
appellants  were  present,  and  that  appellants 
Lucian  Comfort  and  -Ira  Luck  pointed  out 
the  corners  for  him.  He  further  states  that, 
when  he  had  located  the  line  (as  claimed  by 
appellees  and  as  formerly  surveyed  and  plat- 
ted by  county  surveyor  A.  W.  Massey),  both 
Comfort  and  Woolfolk  were  perfectly  satis- 
fled.  Ira  Luck  testifies  also  that  appellant 
Lucian  Comfort  pointed  out  the  comers  when 
BIscoe  was  engaged  in  locating  the  line  In 
question,  and  he  further  testifies  that  from 
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bis  own  knowledge  this  line  was  known  of 
and  acquiesced  In  by  Gibson  and  the  Peake 
heirs,  appellants'  predecessors  In  title.  It  Is 
proven  that  B.  F.  Graves  in  his  lifetime  recog- 
nized the  line  as  run  by  Massey  and  Blscoe 
as  bis  boundary,  and  Miss  Susan  Peake,  one 
of  the  Peake  heirs,  an  elderly  lady,  totally 
disinterested  and  familiar  from  her  child- 
hood with  the  landmarks  forming  the  calls 
In  the  line  between  the  Peake  lands  and 
the  Graves  land,  went  upon  the  land  unas- 
sisted and  located  the  calls  in  that  line  as 
they  are  made  to  appear  on  the  Blscoe  plat, 
and  testifies  to  that  effect  In  this  case. 

Lee  J.  Graves^  a  son  of  appellee  E.  M. 
Graves,  testifies  as  to  the  same  facts,  and 
further  testifies  as  to  the  uses  made  of  the 
timber  on  the  56%-acre  tract  owned  by  ap- 
pellees in  connection  with  their  farm ;  that 
this  timber  on  the  56^  acres  was  essential 
to  the  enjoyment  of  the  farm,  "as  it  contain- 
ed its  principal  timber  supply,  and,  without 
this  timber  in  a  community  where  no  ad- 
joining timber  could  be  purchased,  the  loss 
would  be  greatly  enhanced ;"  that  the  loss  of 
the  timber  on  that  portion  of  the  land,  cut 
off  by  the  Holladay  survey,  "would  entail  a 
greater  loss  on  the  use  and  enjoyment  of 
the  farm  than  the  commercial  value  of  the 
timber  on  the  tract" ;  and  that  be  (witness) 
"would  consider  the  loss  of  this  timber  on 
the  parcel  of  land  cut  off  by  Holladay  and 
in  dispute  of  greater  value  than  Lucian  Com- 
fort's and  Sam  Woolfolk's  property  is 
worth." 

We  have  not  undertaken  to  review  at 
length  the  mass  of  evidence  introduced  in 
the  case,  as  much  of  it  is  of  no  value,  and, 
when  d.irected  to  sustain  the  contention  of 
appellants,  it  is  either  discredited  or  success- 
fully contradicted  by  the  proof  as  to  the 
facts  we  have  stated. 

With  respect  to  acts  of  ownership  done  on 
the  land  in  question  by  appellants,  the  vague 
and  inconsistent  evidence  of  their  witnesses 
at  best  only  establishes  trespasses  on  the 
land  in  question,  of  which  appellees  were 
never  cognizant  We  agree  with  counsel  for 
appellees  in  saying  that,  taking  as  true  ev- 
ery fact  testified  to.  by  the  witnesses  for  ap- 
pellants, only  a  vague  uncertainty  is  created 
as  to  the  true  location  of  the  boundary  in 
dispute.  On  the  other  hand,  the  witnesses 
for  appellees  testify,  not  to  theories  or  In- 
definite invasions  of  the  territory  in  dispute, 
but  to  the  fact  that  appellees  and  those  un- 
der whom  they  claim  have  had  and  held 
open,  notorious,  and  adverse  possession  of 
the  land  for  more  thab  30  years,  dolug  such 
acts  thereon  continuously,  going  to  show  a 
claim  of  ownership,  as  the  nature  of  the  land 
and  the  uses  for  which  the  timber  thereon 
bad  been  kept  would  permit  These  witness- 
es further  prove  conclusively  that  ail  par- 
ties interested,  including  appellants,  had 
knowledge  all  along  of  the  marks  on  the 
ground  in  the  disputed  line,  which,  as  has 
been  repeatedly  held  by  this  court,  are  en- 


titled to  preference  over  courses  and  dis- 
tances. Reusens  v.  Lawson,  91  Va.  226,  21 
S.  E.  347 ;  Dogan  v.  Seekright.  4  Hen.  ft  M. 
125 ;  Gwynn  v,  Schwartz,  37  W.  Va.  487,  9  S. 
E.  880. 

Finally,  it  is  contended  for  appellants  that 
the  decree  complained  of  goes  beyond  the 
scope  of  the  bill  and  the  relief  prayed  for, 
and  therefore  appellees  were  only  entitled  to 
a  temporary  injunction  preserving  the  prop- 
erty until  the  issue  could  be  tried  at  law. 
As  supporting  this  contention.  Hurt  t.  Jones, 
75  Va.  351,  is  cited. 

In  that  case  the  bill  set  forth  ownership 
of  an  interest  in  land  and  asked  for  parti- 
tion. Under  the  prayer  for  general  relief, 
when  It  was  found  that  the  complainant  own- 
ed no  interest  in  the  land,  a  decree  was  en- 
tered against  the  defendant  in  the  lower 
court  for  the  purchase  price  of  complainant's 
interest,  which  decree  was  as  a  matter  of 
course  reversed  by  this  court,  as  the  allega- 
tions of  the  bill  made  no  reference  to  the  pur- 
chase by  the  defendant,  but  set  up  title  In  the 
complainant  ICot  only  was  the  decree  not 
supported  by  the  allegations  of  the  bill,  but  It 
was  in  direct  conflict  with  the  complainant's 
claim  that  she  owned  the  interest  in  the 
land.  The  opinion  by  Buries,  J.,  says:  "The 
usual  course  is  for  the  plaintiff  in  this  part 
of  his  bill  to  make  a  special  prayer  for  the 
particular  relief  to  which  he  thinks  hims«- 
entitled,  and  then  to  conclude  with  a  prayer 
for  general  relief  at  the  discretion  of  the 
court.  The  latter  can  never  be  properly  and 
safely  omitted ;  because  if  the  plaintiff  sliall 
mistake  the  relief,  to  which  he  is  entitled, 
in  his  special  prayer,  the  court  may  yet  af- 
ford him  the  relief  to  which  he  has  a  right, 
under  the  prayer  for  general  relief,  provided 
it  is  such  relief  as  is  agreeable  to  the  case 
made  by  the  bill."    Story's  Eq.  Plead.  |  40. 

"Again,  "but,  even  when  a  prayer  of  gen- 
eral relief  is  sufficient,  the  special  relief  pray- 
ed at  the  bar  must  essentially  depend  upon 
the  proper  frame  and  structure  of  the  bUl; 
for  the  court  will  grant  such  relief  only  as 
the  case  stated  win  Justify,  and  will  not  or- 
dinarily be  so  indulgent  as  to  permit  a  bill 
framed  for  one  purpose  to  answer  another, 
especially  if  the  defendant  may  be  surprised 
or  prejudiced  thereby.'  And  the  illustration 
he  gives  is  just  the  converse  of  the  case  in 
hand.  Thus,'  says  he,  'if  a  bill  is  brought  for 
an  annuity,  or  rent  charge  of  ten  pounds  per 
annum,  left  under  a  will,  and  the  counsel  for 
the  plaintiff  pray  at  the  bar  that  they  may 
drop  the  demand  of  the  annuity  or  rent 
charge,  and  insist  upon  the  land  itself,  out 
of  which  the  annuity  or  rent  charge  issues, 
the  court  will  not  grant  it  for  it  is  not  agree- 
able to  the  case  made  by  the  bilL' "    Id.  <  42. 

"And  the  relief  which  may  be  supplied 
from  the  general  prayer  must  not  only  be 
consistent  with  the  case  made  by  the  bill,  bat 
also  with  the  relief  specially  prayed.  1  Dan. 
Ch.  Prac.  (4  Am.  Ed.)  378,  879,  and  notei. 
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Under  the  goieral  prayer,  the  plaintiff  Is  en- 
titled to  any  relief  which  the  material  facts 
and  circumstances  put  in  issue  by  the  bill 
Tcill  sustain;  but  it  must  be  consistent  with 
the  case  made,  and  If  inconsistent  with  it, 
and  with  the  specific  relief  prayed,  will  al- 
ways be  refused."  Parker,  J.,  in  James  ▼. 
Bird's  Adm'r,  8  Leigh,  610,  513,  31  Am.  Dec. 
668. 

"In  Hlerm  ▼.  Mill,  13  Ves.  R.  114  (cited  in 
1  Dan.  Ch.  Prac.  380),  Lord  Eldon  said:  The 
rule  Is  that,  if  the  bill  contains  charges  put- 
ting facts  in  Issue  tliat  are  material,  the 
plaintiff  is  entitled  to  the  relief  which  those 
facts  will  sustain,  under  the  general  prayer; 
but  he  cannot  desert  the  specific  relief  pray- 
ed, and  under  the  general  prayer  ask  specific 
relief  of  another  description  unless  the  facts 
and  circumstances  Charged  by  the  bill  will, 
consistently  with  the  rules  of  the  court, 
maintain  that  relief.' " 

We  see  nothing  in  what  has  Just  been  unot- 
ed  that  renders  even  doubtful  the  propriety 
of  the  relief  afforded  by  the  decree  complain- 
ed of  in  this  case.  On  the  contrary,  as  ap- 
plied to  the  allegations  of  the  bill  and  the 
proof  sustaining  them,  it  sustains  the  ruling 
of  the  circuit  court 

"Where  the  plaintiff  prays  for  special  and 
also  for  general  relief,  if  the  special  prayer 
is  such  that  no  relief  can  be  granted  under 
it,  the  court  may,  under  the  prayer  for  gen- 
eral relief,  grant  any  proper  relief  consistent 
with  the  case  made  by  the  bill."  3  Enc.  PI. 
ft  Pr.  p.  348.    See,  also,  pages  349,  360. 

In  this  case  the  allegations  of  the  bill,  as 
we  have  seen,  are  that  the  complainants  have 
title  to  the  land,  showing  how  derived ;  that 
they  have  been  in  the  possession  thereof 
since  1878,  using  the  timber  on  the  66^  acres 
to  keep  up  fences  and  buildings  on  the  farm ; 
tliat  the  timber  constitutes  the  chief  value  of 
the  land  in  controversy,  and  its  destruction 
would  result  in  irreparable  injury ;  and  that 
the  defendants  are  probably  insolvent,  so  that 
a  Judgment  at  law  would  be  of  no  avail;  the 
prayer  being  for  an  injunction  restraining 
and  enjoining  the  defendants  until  they  es- 
tablish their  title,  and  for  general  relief. 
The  defendants  (appellants)  set  up  their  own 
title  in  their  answer,  and  made  a  fruitless 
effort  to  support  it  by  evidence.  They  no- 
where denied  the  trespasses  committed  and 
threatened  by  them  as  charged  in  the  bill, 
nor  did  they  attempt  to  meet  the  charge  of 
Insolvency,  fully  sustained  by  the  proof  of 
appellees.  On  behalf  of  the  appellees  every 
allegation  of  their  bill  is  sustained  by  the 
proof  they  adduced,  and  under  their  prayer 
for  general  relief  they  were  entitled  to  the 
relief  afforded  by  the  final  decree  of  the  cir- 
cuit court,  and  that  relief  is  not  inconsistent 
with  either  the  special  prayer  or  in  confiict 
with  the  facts  charged  in  ihe  bill.  Any  oth- 
er decree  than  that  which  was  entered  would 


liave  fallen  short  of  the  complete  relief  to 
which  appellees  under  the  facts  and  circum- 
stances alleged  in  their  bill  and  proved  In 
the  evidence  were  entitled.  Miller  v.  WUls, 
supra,  and  the  other  pertinent  authorities 
cited  above. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  complain- 
ed of,  and  therefore  It  Is  affirmed. 

Affirmed. 

HARRISON,  J.,  absent 


(lU  Va.  648) 

HECKSOHER  et  al.   t.   BLANTON  et  al. 

SAME  V.  J.  THOMPSON  BROWN  &  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

1.  Election  of  REUEnnss  (S  3*)— Aors  Coir- 

STITPTINO    EJLGCTION. 

As  action  by  some  of  the  members  of  a 
syndicate  which  owns  an  equitable  interest  in 
property,  the  legal  title  to  which  is  held  by  an- 
other member  in  trust  for  all  the  members,  for 
the  amount  received  by  the  holder  of  the  legal 
title  from  'a  broker,  employed  by  liim  to  pro- 
cure a  purchaser  of  the  property,  as  a  part  of 
the  conunission  retained  by  the  broker,  on  the 
ground  of  a  fraudulent  agreement  between  the 
holder  of  the  legal  title  and  the  broker  for  a 
division  of  the  commission,  bars  an  action 
against  the  broker  for  a  rescission  of  the  con- 
tract of  employment  and  a .  reclamation  of  the 
commlasion  retained  by  the  broker. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Dec.  Dig.  f  3.*] 

2.  Tbusts  ({  231*)— FBA0D  of  Tbubtbb— Lia- 

BILITT. 

Where  a  trustee  by  fraud  or  concealment 
makes  a  profit  out  of  the  sale  of  the  trust  prop- 
erty, the  profit  belongs  exclusively  to  the  bene- 
ficiary ;  but  it  is  necessary  to  show  that  the 
profit  was  made  at  the  beneficiary's  expense,  and 
that  it  was  part  of  his  property  and  would 
have  been  gained  by  him  had  the  trustee  per- 
formed his  duties. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i§  330-835 ;  Dec.  Dig.  i  231.*] 

3.  TBt7BT8  (I  231*)— Fkaud  or  Tbustek— LiA- 

BILITT. 

The  holder  of  the  legal  title  to  property  in 
trust  for  himself  and  third  persons,  as  mem- 
bers of  a  syndicate,  employed  with  the  approval 
of  the  third  persons  a  broker  to  procure  a  pur- 
chaser at  a  fixed  price  for  a  fixed  commission. 
He  aided  the  broker  in  making  a  sale,  the  pro- 
ceeds of  which  went  to  the  members  of  the  syn- 
dicate. The  broker  without  i>revIous  agreement 
paid  him  a  part  of  the  .commission  retained  for 
serrices  in  making  the  sale.  Held,  that  the 
holder  of  the  legal  title  was  not  guilty  of  fraud 
or  concealment,  and  the  third  persons  were  not 
entitled  to  recover  the  part  of  the  commission 
received  by  him. 

[Ed.  Note.— For  other  cases,  see  Trusts,  (3ent 
Dig.  S§  330-335 ;    Dec.  Dig.  §  231.*] 

On  Rehearing. 

4.  Bawkbuptct  (5  156*)— Pending  Action — 
BJfkect  of  Bankruptcy— Right  of  Bank- 
rupt TO  Maintain  ob  Defend  Action. 

Under  Bankr.  Act  July  1,  1898,  c.  541, 
30  Stat.  544  (U.  S.  Comp.  St.  1901,  p.  3418), 
the  trustee  in  bankruptcy  may  become  a  party 
to  a  suit  by  or  against  the  bankrupt;  but  he 
need. not  do  so,  and  where  he  fails  to  apply  to 
be  substituted  in  place  of  the  bankrupt  or  to 


•For  other  cases  see  *am«  topic  and  mcUod  NUMBER  In  Deo.  Die.  ft  Am.  DIS-  Key  No.  Series  ft  Rcp'r  Indaxea 
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become  a  party  to  the  mift  the  action  may  be 
prosecuted  or  defended  by  the  bankrupt,  and 
the  trustee  is  bound  by  the  judgment  rendered. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  240-246;    Dec.  Dig.  |  156. *1 

6.  Bankbuptcy  (S  156*)— Pending  Action— 
Cboss-Eerobs— Pabtt  Entitled  to  Assign. 
Under  Supreme  Court  of  Appeals  rule  8  (57 
S.  E.  xt),  authorizing  the  court  on  appeal  or 
writ  of  error  to  consider  the  whole  record,  a 
party  adjudged  a  bankrupt  before  the  rendition 
of  the  decree  appealed  from  may,  where  the 
trustee  in  bankruptcy  appointed  before  the  de- 
cree does  not  intervene,  assign  cross-errors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  g  244;   Dec.  Dig.  §  156.*] 

Appeal  from  Law  and  Equity  Court  of 
City  of  Richmond. 

Suits  by  A.  Heckscher  and  others  against 
James  W.  Blanton  and  others  and  against 
J.  Thompson  Brown  &  Co.  From  a  decree 
granting  insufficient  relief,  complainants  ap- 
peal, and  defendant,  James  W.  Blanton  as- 
signs cross-error.  Decree  as  to  cross-errors 
Reversed  and  annulled,  and  decree  dismissing 
the  original  and  amended  bills  of  complain- 
ants as  to  defendants  J.  Thompson  Brown 
&  Co.  rendered,  and  cause  remanded  for  fur- 
ther proceedings. 

Hill  Montague  and  S.  A.  Anderson,  for  ap- 
pellants. Montague  &  Montague,  Wallace  F. 
Brown,  and  S.  S.  P.  Patteson,  for  appellees. 

PER  CURIAM.  These  cases,  heard  to- 
gether, have  been  most  elaborately  and  ably 
argued  upon  the  printed  briefs,  as  well  as 
orally,  and  a  great  numl>er  of  authorities 
cited;  but  in  our  view  the  issues  Involved 
lie  within  a  rather  narrow  compass. 

The  pleadings,  original,  amended,  and  sup- 
plemental, put  in  issue  whether  or  not  the 
complainants  have  the  right  to  require  J.  W. 
Blanton  and  J.  Thompson  Brown  &  Co. 
(hereinafter  spoken  of  for  convenience  as 
Brown  &  Co.)  to  account  to  complainants, 
for  a  certain  commission — $10,000— received 
by  Brown  &  Co.,  and  afterwards  divided 
with  Blanton,  for  services  In  procuring  a  pur- 
chaser and  cousummating  a  sale  to  him  of 
certain  pyrites  property,  situated  In  Louisa 
county,  owned  by  complainants  and  Blanton 
in  unequal  shares,  as  members  of  a  syndi- 
cate or  as  partners ;  Heckscher  holding  the 
much  largest  share,  ■amounting  in  fact  to 
about  four-fifths  of  the  whole. 

The  case  here  as  to  Blanton  is  a  sequel  to 
that  of  Blanton  v.  Heckscher,  decided  by 
this  court,  and  reported  in  101  Va.  42,  42 
S.  E.  915,  in  which  the  complainants  sought 
only  to  recover  of  Blanton  that  part  of  the 
commissions  paid  Brown  &  Co.  for  making 
sale  of  the  pyrites  property  theretofore, 
which  Brown  &  Co.  voluntarily  donated  to 
Blanton  in  consideration  of  valuable  aid  ren- 
dered by  him  to  Brown  &  Co.  in  effecting  the 
sale.  By  the  amended  pleadings  it  was 
sought  to  require  both  Blanton  and  Brown 
&  Co.   to  account  to  complainants  for   the 


$10,000  of  commissions  received  by  Brown  & 
Co.  for  making  the  said  sale,  which  was 
consummated  nearly  three  years  before. 

The  learned  Judge  of  the  law  and  equity 
court  filed  with  and  as  a  part  of  the  decree 
now  under  review  bis  reasons  for  the  conclu- 
sions reached,  and  in  so  far  as  the  opinion 
deals  with  and  disposes  of  the  question 
whether  or  not  Brown  &  Co.  are  liable  to 
the  demands  of  complainants  for  the  com- 
missions received  by  the  former  we  approve 
and  adopt  It  as  a  part  of  the  opinion  of  this 
court 

So  much  of  the  opinion  as  relates  to  the 
liability  of  Brown  &  Co.  to  complainants  is 
as  follows: 

"The  facts,  so  far  as  the  solution  of  this 
case  Is  concerned,  are  as  follows:  Jos.  W. 
Blanton  was  the  trusteed— 1.  e.,  held  the  legal 
title  to  certain  mining  property  in  Louisa 
county,  Va. ;  but  the  title  he  held  was  for 
the  benefit  of  himself  and  certain  others. 
Heckscher,  Mann,  Shuman,  Smoot,  Gill,  and 
others,  according  to  their  respective  Inter- 
ests, and  they  were  to  try  and  bring  about 
a  sale  of  this  property,  or  rather  Heckscher, 
Blanton,  Mann,  and  Shuman  were  to  do  so. 
Blanton  retained,  shortly  after  the  title  was 
conveyed  to  him,  J.  T.  Brown  &  Co.  to  aell 
this  property  as  bis  and  his  associates'  agent 
It  is  conceded  that  Brown  &  Co.  Icnew  that 
Blanton  held  for  the  benefit  of  said  asso- 
ciates or  syndicate.  After  Brown  secures  an 
option  from  Crenshaw,  which  was  completed 
by  a  purchase  by  Crenshaw  and  his  associ- 
ates, Brown  writes  a  letter  and  agrees  to 
give  Blanton  one-half  of  his  commissions  of 
10  per  cent  It  is  claimed  that  this  was 
in  pursuance  of  a  secret  agreement  to  this 
effect  at  or  about  the  time  this  property  was 
put  In  the  hands  of  J.  T.  Brown  &  Go.  for 
sale.  This  is  denied  by  Brown  &  Co.,  and 
Mr.  Leroy  Brown,  of  this  firm,  who  did 
most  of  the  negotiations,  testifies  that  prior 
to  the  writing  of  the  letter  of  July  1,  1899, 
to  J.  W.  Blanton,  there  was  no  agreement 
for  a  division  of  any  portion  of  his  commis- 
sions with  Blanton.  To  the  same  effect  is 
the  testimony  of  J.  T.  Brown,  and  Blanton 
testifies  that  no  such  agreement  existed  prior 
to  the  letter  of  July  1, 1899. 

"The  firm  of  J.  T.  Brown  &  Co.  secured 
an  option  from  Crenshaw  and  his  associates 
In  February,  1899,  which  was  availed  of  on 
July  15th  or  14th  for  $1001000;  but  before 
the  facts  are  further  adverted  to,  it  Is  well 
for  me  to  state  the  proceedings  in  the  two 
suits  which  are  being  heard  together. 

"The  first'  suit  was  instituted  by  Heck- 
scher, whose  interest  was  about  a  four-fifths 
Interest  O.  N.  Shuman,  W.  H.  Mann,  and 
D.  B.  Cox  against  J.  W.  Blanton  on  June 
15,  1900,  alleging  the  sale  and  division  of 
commissions,  claiming  that  the  division  was 
in  pursuance  of  a  secret  agreement  between 
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defendant  and  the  brokers  who  negotiated 
.  the  sale  under  the  firm  name  of  J.  Thompson 
Brown  &  Co.,  in  fraud  of  plaintiffs'  rights, 
and  praying  for  a  discovery  and  an  account- 
ing from  defendant  Blanton  for  the  amount 
of  money  received  by  him  thereunder,  as 
well  as  for  other  money  alleged  to  have 
been  collected  by  said  defendant  for  syndi- 
cate. On  October  19,  1900,  Blanton  answer- 
ed, denying  all  fraud  and  collusion,  and  ad- 
mitting said  division  and  the  amount  receiv- 
ed by  him  thereunder,  but  claiming  that  It 
had  been  Tolontarlly  given  him  after  the 
said  sale  was  negotiated,  in  the  absence  of 
any  agreement  or  understanding,  and  that, 
therefore,  he  had  a  right  to  receive  and  re- 
tain It  He  also  admitted  that  be  had  on 
hand  a  small  balance  belonging  to  the  syn- 
dicate, which  he  was  retaining  in  anticijDa- 
tlon  of  a  settlement  of  a  claim  be  had  pre- 
ferred against  the  syndicate,  but  which  he 
deposited  in  bank  to  the  credit  of  the  court 
In  said  cause,  asking  that  his  answer  be 
treated  as  a  cross-bill. 

"On  July  16,  1901,  this  suit  was  beard  on 
bill,  answer,  general  replication  thereto,  and 
on  certain  affidavits  alleging  and  denying 
that  Blanton  had  disposed  of  his  real  estate 
In  order  to  defeat  plaintiffs'  recovery,  and  a 
decree  was  entered  requiring  Blanton  to  de- 
posit his  share  of  said  commissions  In  bank 
to  credit  of  court  in  said  cause.  This  decree 
was  reversed,  upon  appeal  to  the  Supreme 
Court  of  Appeals,  December  11,  1902. 

"On  January  7,  1903,  the  second  of  these 
suits  was  Instituted  by  the  same  plaintiffs 
against  said  brokers,  J.  Thompson  Brown 
&  Co.,  as  defendants.  The  bill  was  filed  Jan- 
uary 22,  1903,  alleging  the  same  facts,  but 
praying  that  said  contract  with  the  Browns 
for  commissions  be  rescinded,  and  that  they 
be  required  to  pay  to  plaintiffs  the  entire 
amount  of  commissions  retained  by  them  out 
of  proceeds  of  sale,  less  any  amount  plain- 
tiffs might  hereafter  recover  from  Blanton 
In  the  first  suit  On  February  4,  1903,  the 
Browns  demurred,  and  on  April  23d  follow- 
ing they  answered,  denying  all  fraud  and 
collusion,  admitting  said  division  of  com- 
missions, but  claiming  it  was  a  gratuity.  In 
their  answer  they  plead  also  that  plaintiffs 
were  estopped  from  proceeding  against  them 
by  laches,  acquiescence,  and  waiver,  and 
were  barred  by  the  statute  of  limitations. 
On  August  4,  1903,  plaintiffs  tendered  amend- 
ed and  supplemental  bills  in  both  suits,  at- 
tempting to  make  the  Browns  parties  in  the 
first,  and  Blanton  In  the  second,  and  en- 
larging the  amount  sued  for  in  first  suit  to 
$10,000. 

"On  December  18*  1903,  decrees  were  en- 
tered permitting  this  in  first  suit,  but  denying 
It  In  second  suit,  and  hearing  the  amended 
first  suit  and  the  second  suit  together.  The 
Browns  thereupon  demurred  to  said  amended 
and  supplemental  bill  in  the  first  suit;  but 
on  July  30,  1004,  this  demurrer  and  their 
said  demurrer  to  the  bill  in  the  second  suit 


were  both  overruled.  The  depositions  have 
been  taken  pro  and  con,  and  the  case  is  now 
for  decision. 

"The  statute  of  limitations  Is  relied  on  by 
the  Browns,  and  a  strong  and  forceful  argu- 
ment is  made  that  the  one-year  limit  of  the 
statute  applies ;  but  this  court  Is  of  opinion 
that  the  plea  of  the  statute  of  limitations  is 
not  a  good  plea  in  this  case,  and  the  same 
will  be  considered  as  overruled.  And  yet, 
in  view  of  the  court's  opinion  on  other 
branches  of  the  defence,  this  will  not  be  nec- 
essary. 

"In  the  first  place,  we  should  bear  in  mind, 
as  to  the  Browns,  that  the  suit  against  them 
for  rescission  on  the  ground  of  fraud  was 
not  brought  until  more  than  three  years  and 
a  few  months  after,  according  to  their  own 
pleadings  (L  e.,  the  plaintiffs'),  they  knew 
of  the  fraud  on  them  and  their  rights;  'n 
other  words,  they  sue  one  of  the  Joint  tort- 
feasors for  the  recovery  of  the  commissions 
he  received  and  for  an  accounting,  and  two 
years  and  six  months  after  instituting  this 
suit  against  him,  and  more  than  three  years 
after  knowledge  of  the  plaintiffs  of  the  wrong 
done  them  by  the  other  Joint  tort-feasors, 
they  institute  a  suit  against  those  others 
for  a  rescission  and  reclamation.  This  court 
is  not  unmindful  of  the  fact  that  the  position 
now  taken  after  all  the  depositions  and 
proofs  are  In  is  not  the  same  taken  on  the 
demurrer ;  but  upon  an  analysis  of  the  letter 
of  January  30,  1899,  which  is  in  evidence, 
in  which  the  Browns  agreed  on  certain  con- 
ditions to  accept  a  commission  of  5  per  cent., 
in  case  a  sale  was  made  by  the  parties  them- 
selves at  $75,000,  when  read  in  connection 
with  the  other  evidence  showing  that  the 
complainants,  or  the  chief  one  among  them, 
Mr.  Heckscher,  knew  of  the  division  of  the 
commissions  of  the  Browns  with  Blanton, 
in  the  court's  opinion  does  not  relieve  the 
estoppel  as  against  the  Browns.  The  plain- 
tiffs, with  a  knowledge  of  the  facts  entitling 
them  to  a  rescission,  elect  to  sue  Blanton 
only.  It  Is  true  it  Is  claimed  that  the  exact 
amount  of  the  division  was  not  known  to 
them ;  but,  if  it  was  a  fraud  to  divide  equal- 
ly the'  commissions,  it  was  a  fraud  to  di- 
vide the  commissions  by  giving  Blanton  only 
a  small  part  thereof. 

"Upon  the  facts  as  developed  In  the  evi- 
dence before  this  court,  and  upon  the  plead- 
ings as  they  are,  the  court  is  of  opinion  that 
there  can  be  no  relief  against  J.  Thompson 
Brown  &  Co.,  on  account  of  plaintiffs'  elec- 
tion made  to  sue  Blanton  only,  on  account 
of  confirmation  and  acquiescence  as  shown 
by  the  evidence  and  pleadings ;  and  the  court 
cites  as  authorities  for  this  proposition  Pom- 
eroy's  Eq.  Jur.  817,  820,  917,  965;  Armistead 
V.  Hundley,  7  Grat  52;  Shoemaker  v.  Cake, 
S3  Va.  1  [1 S.  B.  387];  Max  Meadows  T.-Brady, 

92  Va.  71  [22  S.  E.  845] ;   Hudson  v.  Waugh, 

93  Va.  618  [25  S.  B.  530];  Hurt  t.  Miller, 
95  Va.  32  [27  S.  E.  831] ;  CampbeU  v.  Build 
Ing  Association,  98  Va.  729  [37  S.  B.  850], 
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Adams  V.  Gnerard  [29  Ga.  651]  76  Am.  Dec. 
624;  Slotbower  v.  Land  Go.  [27  S.  E.  466] 
2  Va.  Dec.  506. 

"In  the  court's  opinion  so  far,  as  to  the 
Browns,  the  case  has  been  treated  as  If  the 
allegations  as  to  the  secret  agreement  exist- 
ing about  or  at  the  time  the  property  was 
put  Into  the  hands  of  Brown  &  Co.  had  been 
sustained  by  the  proof,  under  the  well-known 
rules  of  courts  of.  law  and  equity  as  to  the 
proof  of  fraud.  Has  this  been  done?  I 
think  not.  It  may  or  not  be  true;  but  It  has 
not  been  proven  with  that  clearness  and  sat- 
isfaction that  should  or  could  warrant  a 
court  of  equity  In  so  holding. 

"For  these  reasons  the  relief  sought  against 
the  Browns  will  be  denied." 

With  respect  to  the  liability  of  Blanton 
to  account  to  the  complainants  for  the  $5,000 
donated  to  him  by  Brown  8c  Co.  out  of  the 
commissions  received  by  the  latter  on  the 
sale  to  Crenshaw,  while  holding  that  there 
was  no  sufficient  proof  of  the  allegations  in 
the  bills  as  to  a  secret  agreement  existing 
about  or  at  the  time  the  property  was  put 
In  the  hands  of  Brown  &  Co.,  between  the 
latter  and  Blanton,  whereby  Blanton  was 
to  receive  a  jpart  of  the  commissions  which 
Brown  &  Co.  were  to  get  If  they  effected  a 
sale  of  the  property,  the  decree  entered,  ni>on 
the  view  that  "Blanton  stood  In  the  most 
confidential  relations  with  his  associates,  and 
should  not  receive  any  part  of  those  commis- 
sions, except  his  proportion  thereof  according 
to  his  interest  In  the  syndicate  as  against 
his  associates,"  required  Blanton  to  pay  into 
bank  to  the  credit  of  the  court  In  this  cause 
the  sum  of  $5,000,  less  the  proportion  that 
wquld  come  to  him  according  to  his  Interest, 
with  Interest  from  the  time  of  the  payment 
to  complainants  of  their  proportion  of  the 
proceeds  of  the  sale  of  the  property  to  Pren- 
sbaw.  This  ruling  is  assigned  as  cross-error 
by  Blanton's  counsel,  under  rule  8  of  this 
court  (57  S.  B.  xv). 

To  review  the  voluminous  evidence,  docu- 
mentary and  oral,  as,  to  Blanton's  conduct 
in  connection  with  the  sale  of  the  pyrites 
property  by  Brown  &  Co.,  and  the  receipt 
by  him  of  a  part  of  the  latter's  commissions 
on  the  sale,  would  serve  no  purpose  other 
than  to  bring  out,  perhaps,  more  prominently 
facts  which  are  not  denied,  but  In  fact  ad- 
mitted, by  Heckscher  and  his  co-complain- 
ants, viz.,  that  Blanton's  aid  to  Brown  &  Co. 
was  valuable,  and  without  it  the  sale  to 
Crenshaw  would  probably  not  have  been  ef- 
fected ;  that  blanton  received  no  part  of  the 
proceeds  of  that  sale  which  belonged  to  these 
complainants,  or  In  any  way  reduced  the 
amounts  that  they  would  or  should  have 
received  had  Blanton  received  no  part '  of 
Brown  &  Co.'s  commissions;  that  the  efforts 
and  persistency  of  Brown  &  Co.,  aided  by 
Blanton,  brought  to  complainants  in  the  re- 
sult thousands  of  dollars  that  they  would 
not  otherwise  have  gotten,  and  especially 
was  this  80  as  to  Heckscher,  the  chief  com- 


plainant, who  was  the  largest  holder  in  the 
property,  and  who  bad  been  urging  a  sale 
of  it  at  a  price  much  less  than  was  finally 
obtained;  that  not  only  was  the  putting  of 
the  property  for  sale  in  the  hands  of  Brown 
&  Co.  by  Blanton  acquiesced  In  by  Heckscher 
and  his  associates,  but  approved,  and  the 
course  and  conduct  of  Blanton  in  connection 
with  the  whole  transaction  commended;  that 
neither  Blanton  nor  Brown  k  Co.  got  one 
dollar  out  of  the  transaction  that  the  com- 
plainants were  entitled  to,  or  ex  aequo  et 
bono  they  could  have  demanded;  and  that 
neither  Brown  &  Co.  nor  Blanton  did  any- 
thing that  in  the  least  misled  the  complain- 
ants to  their  loss  or  injury. 

We  are  well  aware  of  the  established  and 
salutary  principle  under  a  long  line  of  de- 
cisions by  this  court,  coming  down  to  Teu- 
nant  v.  Dnnlop,  9T  Va.  235,  33  S.  E.  C20.  and 
some  later,  that  trustees,  partners,  or  agents 
cannot,  by  fraud,  deceit,  or  concealment  of 
facts,  make  and  retain  profits  out  of  ttaeir 
cestui  que  trust,  associates,  or  principal ;  bat 
that  is  not  this  case.  We  have  searched  the 
record  In  vain  for  some  proof  of  conduct  on 
the  part  of  Blanton  in  connection  with  this 
transaction  which  resulted,  or  might  have 
resulted.  In  the  injury  of  his  associates. 
It  may  be  that  in  some  of  his  Interviews 
with  Heckscher,  after  the  sale  of  the  prop- 
erty had  been  consummated,  he  should  hare, 
as  a  matter  of  propriety,  told  Heckscher  that 
Brown  &  Co.  had  donated  to  him  a  part  of 
their  commissions ;  but  his  failure  to  do  this 
resulted  and  could  have  resulted  In  no  In- 
Jury  to  Heckscher  or  others  who  had  been 
Interested  In  the  sale  of  the  property. 

It  is  also  well  established  by  the  author- 
ities cited  for  complainants  that  If  an  agent, 
trustee,  or  other  fiduciary  makes,  by  fraud, 
deceit, 'or  concealment,  a  profit  out  of  a  sale 
of  the  trust  subject,  "such  profit  belongs  ex- 
clusively to  the  principal";  but,  again,  that 
is  not  this  case.  There  Is  not  the  slightest 
proof  that  Blanton,  by  fraud,  deceit,  or  con- 
cealment, made  a  profit  in  this  transaction. 
On  the  contrary,  the  proof  is  conclusive,  as 
Is  recognized  in  the  opinion  of  the  lower 
court,  that  there  was  nothing  hurtful  to 
Blanton's  associates  concealed;  that  Blan- 
ton did  not  know  of  the  purpose  of  Brown  & 
Co.  to  divide  their  commissions  with  him 
until  after  the  option  had  been  given  to 
Crenshaw,  which  was  binding  upon  Blanton 
and  his  associates.  Throughout  there  is  not 
a  fact  relied  on  going  to  show  fraud,  deceit, 
or  concealment  on  the  part  of  either  Brown 
&  Co.  or  Blanton,  resulting  In  Idas  or  injury 
to  complainants  or  either  of  them.  Blanton 
was  a  mere  naked  or  dry  trustee,  holding 
only  the  legal  title  to  the  property,  with  no 
authority  to  make  sale  of  It,  or  to  receive 
the  proceeds  of  a  sale  thereof  made  by  au- 
thority of  the  parties  in  Interest  He  receiv- 
ed no  part  of  the  proceeds  of  the  sale  that 
was  made,  but  the  whole  went  to  and  was 
received  by  the  parties  in  interest,  less  only 
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the  commlssloiia  tbey  had  agreed  to  pay 
Brown  &  Co.;  and  the  fidelity  of  Blanton 
Is  cTldenced  by  the  fact  that  Heckscher  of- 
fered Blanton  handsome  commissions  if  he 
could  sell  the  property  for  more  than  $60,- 
000,  provided  the  Crenahaw  option  was  not 
taken  up,  yet  Blanton  continued  his  elTorts 
and  was  largely  Instrumental  In  having  the 
Crenahaw  option  taken  up. 

The  principle  upon  which  the  numerous 
decisions  relied  on  for  complainants  turned 
was  where  the  wrongdoer  had  profits  or  gain 
which  belonged  of  right  to  bis  principal, 
partner,  or  associates;  but  that  principle  Is 
not  carried,  in  those  oases  or  others,  so  far 
as  we  are  able  to  And,  to  the  extmt  that  one 
charged  merely  with  wrongdoing  should  give 
up  what,  ex  sequo  et  bono,  the  party  making 
the  charge  could  not  on  any  other  ground 
have  demanded  or  been  entitled  to.  Unques- 
tionably one  cannot  receive  and  hold  from 
another  that  which  he  has  acquired  by  fraud, 
deceit,  or  concealment;  but  If  that  other 
was  never  entitled  to  that  which  the  alleged 
wrongdoer  has,  there  is  no  principle  of  Jus- 
tice or  equity  that  would  entitle  the  party 
making  the  claim  to  a  recovery. 

In  Tennant  v.  Dunlop,  97  Va.  234,  33  S. 
B.  620,  the  dealings  charged  to  have  been 
fraudulent,  deceitful,  or  misleading  on  the 
part  of  a  surviving  partner,  and  hurtful  to 
the  legatees  of  the  deceased  partner,  and 
which  were  set  aside  as  void,  so  far  as  the 
legatees  were  concerned,  were  between  the 
surviving  partner  and  the  executrix  of  the 
deceased  partner.  There  the  fraud,  by  con- 
cealment, practiced  by  the  surviving  part- 
ner, damaging  to  the  complaining  legatees, 
was  clearly  and  conclusively  proven,  and  up- 
on the  established  principle  to  which  we 
have  adverted  the  wrongdoer,'  the  surviving 
partner,  was  required  to  make  good  to  the 
legatees  of  the  deceased  partner  the  losses 
they  had  by  reason  of  the  fraud  sustained. 

Here  the  complainants  have  lost  notliing 
by  fraud,  deceit,  or  concealment  of  Blanton, 
but  are  seeking  to  recover  of  him  that  to 
which  they  were  at  no  -time  entitled,  and 
therefore  could  not  have  demanded.  What 
Blanton  got  came  from  Brown  &  Co.,  and 
only  out  of  money  belonging  to  Brown  &  Co., 
and  in  no  event  to  complainants,  as  is  con- 
ceded; so  that  upon  a  supposed  technicality 
only,  and  not  upon  any  principle  of  right  in 
law  or  equity,  is  their  demand  rested.  This 
technical  rule  cannot,  either  upon  reason  or 
authority,  be  carried  to  the  extent  to  which 
the  complainants  Invoke  it 

The  learned  author  of  Pom.  Eq.  Jur.  vol. 
2  (3d  Ed.)  }  956,  says,  of  the  general  prin- 
ciple governing  dealings  of  a  person  who  is 
placed  In  such  a  fiduciary  relation  towards 
another  that  the  duty  rests  upon  him  to  dis- 
close, that  if  he  intentionally  conceals  a  ma- 
terial fact,  with  the  purpose  of  inducing  the 
other  to  enter  Into  an  agreement,  such  con- 
cealment Is  an  actual  fraud,  and  the  agree- 
ment Is  void  without  the  aid  of  any  presump- 


tion ;  but  the  conclusion  is.  there  stated  to 
be  that  the  question  whether  or  not  such  a 
fiduciary  should  be  held  to  have  by  conceal- 
ment been  guilty  of  fraud,  and  be  required 
to  account  for  any  profits  he  may  have  re- 
ceived out  of  the  transaction,  turns  upon 
whether  he  has  or  has  not  gained  by  his  con- 
cealment an  advantage  over  his  cestui  que 
trust,  principal,  or  partner.  In  the  first  In- 
stance he  will  be  held  to  an  accounting,  and 
In  the  other  not 

Blanton,  as  the  record  shows,  became  at 
no  time  Interested  in  Brown  &  Co.'s  commis- 
sions on  the  sale  to  Crenshaw — certainly  at 
no  time  when  to  do  so  was  forbidden  by  law, 
or  when  he  did  or  could  have  obtained  an 
advantage  over  Heckscher  and  others  inter- 
ested with  him  in  the  property.  On  ttie  con- 
trary, the  advantages  arising  out  of  Blan- 
ton's  dealings  with  the  property  Inured  to 
the  benefit  of  all  parties  interested,  and  more 
especially  to  the  advantage  of  Heckscher,  as 
he  has  frankly  admitted. 
'  It  is  not  strictly  true  that  all  profits  made 
by  tigeutB  or  trustees,  such  as  was  Blanton 
in  this  case,  belong  to  their  principals,  but 
only  such  profits  as  are  thereby  diverted 
from,  and  therefore  made  out  of,  funds  be- 
longing to  their  principals.  They  cannot 
keep  as  their  own  what  rightly  belongs  to 
their  principals,  but  in  order  for  such  result 
to  foHow  the  agency  must  be  the  proximate 
or  direct,  not  the  remote  or  indirect,  cause 
of  the  profit — ^1.  e.,  the  profit  must  be  trace- 
able to  the  agency  as  its  efficient  cause,  and 
not  as  its  mere  incidental  occasion.  This 
princlplB'ls  clearly  recognized  by  this  Court 
in  Blanton  v.  Heckscher,  supra,  where  it 
was  held  that  Blanton  could  not.  be  required 
to  bring  Into  court  the  $5,000  received  by  him 
of  Brown  &  Co.  until  proof  sufficient  to  over- 
come Blanton's  denial  of  liability  to  Heck- 
scher and  his  co-complainants  for  this  money 
was  adduced.  See,  also,  Mechem  on  Agency, 
sec.  472;  ^tna  Co.  t.  Church,  21  Ohio  St 
492;  Lamb  Co.  v.  Lamb,  119  Mich.  668,  78  N. 
W.  646;  Lewis  v.  Loper  (C.  C.)  54  Fed.  237; 
Gay  V.  Paige,  160  Mich.  463,  114  N.  W.  217. 

The  line  of  cases  relied  on  by  complain- 
ants here,  beginning  with  Carter  v.  Home, 
21  Eng.  Rep.  832  (decided  in  1728),  do  not 
militate  against  the  doctrine  above  enunciat- 
ed, viz.,  that  it  is  not  necessary  In  a  case 
like  this  to  show  that  the  profit  or  gain 
sought  to  be  recovered  was  made  at  com- 
plainants' expense,  that  it  was  a  part  of 
their  property,  or  that  they  could  have  claim- 
ed or  would  have  gained  it  had  the  recipient 
thereof  not  done  so.  Jackson  v.  Pleasanton, 
101  Va.  282,  43  S.  E.  673,  where  the  princi- 
ple is  fully  recognized.  See,  also,  1  Am.  & 
Eng.  Ene.  L.  p.  1073;  Herman  v.  Martineau, 
1  Wis.  151,  60  Am.  Dec.  370;  Alexander  v. 
N.  W.  Christian  Univ.,  57  Ind.  466. 

This  case,  upon  the  facts  proved,  is  simply 
this:  Blanton  was  in  no  sense  a  trustee,  ex- 
cept for  the  purpose  of  holding  the  dry  or 
naked  legal  title  to  the  trust  property,  not 
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even  having  the  power  of  sale.  The  property 
was  placed  with  Brown  &  Co.,  with  the  ap- 
proval of  the  complainants,  to  And  a  buyer 
willing  to  buy,  ready  and  able  to  pay  for  the 
property  at  a  price  fixed.  The  commissions 
of  the  selling  agents  were  agreed  upon,  and 
a  binding  option  given,  and  there  was  no 
way  In  which  Blanton'a  conduct  could  have 
been  antagonistic  to  the  complainants,  ex- 
cept by  agreeing  to  a  secret  division  with 
Brown  &  Co.  of  the  commissions,  before  or 
at  the  time  the  property  was  placed  in  the 
hands  of  Brown  &  Co.,  or  before  the  option 
was  given,  which  secret  agreement  was  ad- 
vantageous to  Blanton  and  to  the  disadvan- 
tage of  others  Interested  with  him  .in  the 
property,  and  Brown  &  Co.  would  have  con- 
summated the  sale  at  less  than  a  10  per  cent 
commission,  the  usual  and  fixed  commissions 
to  the  selling  agent  for  the  sale  of  such  prop- 
erty. Of  such  conduct  on  the  part  of  Blan- 
ton there  is  no  proof  whatever  in  the  record. 

We  are  of  opinion  that  the  cross-error  as- 
signed by  Blanton  to  the  decree  appealed 
from  Is  well  taken,  and  that  said '  decree 
should  in  this  respect  be  reversed  and  an- 
nulled; and  this  court  will  enter  the  decree 
the  lower  court  should  have  entered,  dismiss- 
ing the  original  and  amended  bills  of  com- 
plainants in  these  causes  as  to  Brown  &  Co., 
and  remanding  the  causes  for  such  further 
proceedings  therein  as  may  be  deemed  nec- 
essary or  proper. 

Reversed  in  part 

On  Rehearing. 

BUCHANAN,  J.  In  the  petition  for  re- 
hearing it  is  insisted  that  J.  W.  Blanton, 
one  of  the  appellees,  had  no  right  to  be 
heard  upon  this  appeal,  because  he  had  been 
adjudicated  a  bankrupt  and  his  trustee  ap- 
pointed before  the  decree  appealed  from  was 
entered,  and  that  he,  therefore,  had  no  fur- 
ther rights  or  Interest  in  the  litigation. 

The  trustee  was  not  made,  and  did  not  be- 
come, a  party  to  the  suit,  either  in  the  trial 
court  or  In  this  court  Blanton  was  made 
one  of  the  appellees  In  this  court  and  process 
served  upon  him.  Under  the  bankrupt  act 
of  1888  (Act  July  1,  1898,  c.  641,  30  Stat 
644  [U.  S.  Comp.  St.  1901,  p.  3418])  the  trus- 
tee has  the  right  to  intervene  and  become  a 
party  to  a  suit  prosecuted  by  or  against  a 
bankrupt  at  the  time  of  his  adjudication, 
but  he  is  not  bound  to'  do  so.  Upon  the  fail- 
ure of  the  trustee  to  apply  to  be  substituted 
in  place  of  the  bankrupt,  or  to  become  a 
party  to  the  suit,  it  seems  that  it  may  be 
prosecuted  or  defended  by  the  bankrupt, 
whether  the  result  of  the  litigation  Inures  to 
his  own  benefit  or  the  benefit  of  his  cred- 
itors, and  the  trustee,  although  he  does  not 
become  a  party  to  the  suit,  will  be  bound  by 
the  judgment  or  decree  entered  in  the  cause. 
See  1   Remington  on  Bankruptcy,   Si  I&IO, 


1644;  Griffin  y.  Mut  Life  Ins.  Co.,  11  Ajil 
Bankr.  Rep.  622,  623,  119  Ga.  664,  40  S.  E. 
870;  Herring  y.  Downing,  146  Mass.  10,  15 
N.  B.  116;  Thatcher  v.  Rockwell,  105  U.  S. 
468,  470,  26  L.  Ed.  948;  Brown  v.  Wygant. 
163  U.  S.  623,  624. 16  Sup.  Ct  1159,  41  U  Ed. 
284. 

We  are  of  opinion  that  Blanton  had  tbe 
right  to  assign  cross-error  under  role  8  of 
the  court. 

The  other  grounds  relied  on  for  a  rehear- 
ing were  fully  considered  before  entering  the 
decree  complained  of.  Upon  a  reconsidera- 
tion of  those  grounds,  we  see  no  reason  to 
change  the  conclusion  reached.  The  opinion 
filed  with  the  record  upon  the  original  hear- 
ing contains  some  slight  inaccuracies  of  state- 
ment, which  have  been  corrected,  and  that 
opinion,  as  corrected,  will  be  filed  wltli  the 
record. 

(Ul  Va.  581) 

BEURY  et  aL  v.  DAVIS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

lOi  1910.) 

On  Rehearing. 

Bboeebs  ({  40*)— Contract  of  BhcPLOinxNT 

—Right  to  Commissions. 

Plaintiff,  a  real  estate  broker,  obtained  a 
contract  from  defendants,  reciting  that,  in  cod- 
sideratiosr  of  plaintiff  selliDg  for  defendants 
about  30,CXX)  acres  of  land  and  mineral  rights 
to  plaintiff  as  ti-ustee  for  L.  on  the  day  the 
employment  contract  was  made,  defendants 
agreed  to  pay  plaintiff  $2  an  acre  for  each  and 
every  acre  so  sold  as  the  same  was  paid  for, 
and  authorized  plaintiff  to  hold  the  amount  out 
of  the  purchase  money.  Plaintiff  had  previ- 
ously secured  from  defendants  an  option  to 
purchase  the  land,  and  had  arranged  that  U. 
should  purchase  it  at  the  option  price,  plain- 
tiff to  hold  the  land  as  trustee  for  Ix  to  re- 
market the  same  and  have  one-fourth  of  the 
profits.  It  was  also  agreed  between  plaintiff 
and  L.  that  he  should  share  In  any  commission 
that  defendants  might  pay  plaintiff  for  making 
the  sale.  L.  employed  plaintiff  as  his  attor* 
ney  to  examine  the  title,  and  the  transfer  was 
finally  defeated  because  of  objections  plaintiff 
made  to  the  title.  Held,  that  the  relation  of 
principal  and  agent  did  not  exist  between  plain- 
tiff and  defendants,  and  that  plaintiff  could 
not  recover  commissions  from  defendants  as 
for  a  broker's  services  in  tbe  sale  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §§  38-40;   Dec.  Dig.  {  40.»1 

Keith,  P.,  dissenting. 

Appeal  from  Circuit  Court,  Alleghany 
County. 

Suit  by  D.  C.  T.  Davis,  Jr.,  against  Jolla 
A.  Beury  and  others,  to  recover  brokers'  com- 
missions. Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

W.  E.  Allen,  Holt  &  Duncan,  and  W.  A. 
Glasgow,  for  appellants.  Braxton  &  McCoy, 
Ker  &  Kerr,  C.  C.  Watts,  Mollohan,  McClin- 
tlc  &  Mathews,  Moore,  Barbour  &  KeltL,  W. 
H.  Saunders,  and  E.  W.  Knight  for  appcjlee. 


*For  other  gum  h*  lam*  topic  and  uctloD  NUMBER  In  Dec.  Dls.  ft  Am.  Die.  K«r  No.  8«ri«s  *  Bep'r  ladi 
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KKITH,  P.  D.  a  T.  Davis,  Jr.,  sned  out 
an  attachment  In  equity  against  Jnlia  A. 
Beniy  and  otiiers,  the  widow  and  heirs  at 
law  of  Joseph  L.  Beury,  deceased,  In  the 
circuit  conrt  of  Alleghany  county,  and  caus- 
ed It  to  be  levied  upon  the  property  of  the 
defendants  within  the  jurisdiction  of  that 
court  Numerous  objections  were  made  to 
this  proceeding,  all  of  which  the  court  over- 
ruled. The  parties  defendant  subsequently 
appeared  and  filed  their  answer,  and  upon 
the  pleadings  and  proofs  a  decree  was  ren- 
dered against  them  for  the  sum  of  $65,002, 
with  interest  from  February  1,  1906,  until 
paid.  To  that  decree  an  appeal  was  award- 
ed, and  the  case  Is  now  before  us  for  re- 
view. 

We  shall,  without  expressing  any  opinion 
upon  many  of  the  assignments  of  error,  dis- 
cuss and  decide  the  case  upon  its  merits. 

The  facts  which  we  deem  material  are  as 
follows:  Joseph  L.  Beury,  a  citlz»i  of  West 
Virginia,  died  intestate,  leaving  a  large  es- 
tate, consisting  of  real  and  personal  prop- 
erty. Included  in  this  estate  were  100  or 
more  contiguous  tracts  of  land,  lying  chiefly 
in  Greenbrier  county,  W.  Va.,  comprising 
about  32,000  acres,  and  known  as  the  "Mead- 
ow River"  lands.  The  decedent  left  surviv- 
ing him  a  widow,  Julia  A.  Beury,  and  four 
children,  who  became  the  sole  owners  of  Ills 
estate. 

A  chancery  suit  was  brought  in  the  cir- 
cuit court  of  Fayette  county,  W.  Va.,  for 
the  settlement  of  the  estate  of  Joseph  L.  Ben- 
ry,  and  for  division  between  his  widow  and 
heirs  after  the  payment  of  his  debts,  which 
were  very  considerable  in  amount  On  July 
8,  1905,  while  this  chancery  suit  was  pend- 
ing, the  widow  and  heirs  gave  an  option  for 
30  days  to  D.  C.  T.  Davis,  Jr.,  to  purchase 
the  Meadow  river  lands  at  $27  per  acre  upon 
terms  specified  in  the  contract.  Having  ob- 
tained this  option,  Davis  opened  negotiations 
with  D.  A.  Langhorne,  and  on  the  2d  of  Au- 
gust, 1905,  entered  into  an  agreement  with 
him  to  purchase  the  lands  at  the  option  price 
of  $27  per  acre,  with  the  understanding  that, 
when  so  purchased,  the  lands  were  to  be  con- 
veyed to  Davis,  as  trustee  for  Langhorne, 
and  that  Davis  was  to-  have  charge  of  re- 
marketing the  lands,  and  have  one-fourth  of 
any  profit  resulting  from  the  transaction, 
and  there  was  an  understanding  between 
them  that  Langhorne  should  have  an  Inter- 
est in  any  commission  which  the  Beurys 
might  agree  to  pay  Davis  for  making  the 
sale.  This  contract,  it  is  claimed,  was  sole- 
ly between  Davis  and  Langhorne;  that  the 
Beurys  were  neither  parties  nor  privies  to 
it;  that  they  had  no  knowledge  of,  interest 
in,  or  rights  under,  it;  and  that  it  could 
have  been  modified  or  abandoned  by  mutual 
consent  of  Davis  and  I^anghome  at  any  time 
they  chose  so  to  do,  and  it  was  their  purpose 
not  to  act  upon  It  unless  the  Beurys  would 
agree  to  pay  Davis  a  commission  of  $2  per 
acre  for  maldnK  the  sale.    Davis  and  Lang- 


home  on  the  night  of  August  2d  went  to  Lew- 
isburg,  W.  Va.,  and  on  August  3d,  after  reduc- 
ing their  contract  to  writing,  Davis  sent  a 
message  by  telephone  to  John  H.  Holt,  EJKq., 
counsel  for  the  Beurys,  at  Charleston,  W. 
Va.,  that  he  felt  sure  that  be  could  dose 
the  contract  of  purchase  under  the  option 
at  once,  provided  he  could  receive  $2  per 
acre  commission,  so  as  to  net  the  Beurys  $25 
per  acre.  Mr.  Holt  replied  that  he  thought 
this  arrangement  would  be  satisfactory  to 
the  Beurys,  and  Davis  and  Langhorne  went 
immediately  to  Charleston,  where  on  August 
4th  they  met  the  Beurys  and  Mr.  Holt  their 
counsel,  in  conference. 

Mr.  Holt,  as  counsel  for  the  Beurys,  it  Is 
alleged,  proposed  to  Mr.  Davis  that  instead 
of  selling  the  land  to  Langhorne  for  $27, 
and  giving  Davis  a  commission  of  $2  per 
acre,  the  sale  be  made  to  Langhorne  for  $25 
per  acre,  and  that  Davis  should  look  to 
Langhorne  for  ills  commissions.  This  ar- 
rangement, however,  Davis  declined,  and 
thereupon  the  Beurys  entered  into  a  written 
contract  with  him  as  follows : 

"In  consideration  of  D.  C.  T.  Davis,  Jr., 
selling  for  us  about  30,000  acres  of  land  and 
mineral  rights  to  D.  O.  T.  Davis,  Jr.,  Trus- 
tee for  D.  A.  lisnghome,  on  this  the  4th  day 
of  August  1905,  we  agree  to  pay  him  $2.00 
per  acre  for  each  and  every  acre  so  sold  as 
the  same  is  paid  for,  and  authorize  the  said 
Davis  to  hold  said  amount  out  of  the  pur- 
chase money  as  aforesaid."  Signed  by  Julia 
A.  Beury  and  her  children,  the  heirs  at  law 
of  Joseph  L.  Beury,  deceased. 

On  the  same  day  the  foregoing  paper  was 
executed  the  Beurys  entered  into  a  written 
contract  with  Langhorne,  whereby  they  sold 
and  agreed  to  convey  to  him  the  said  Mead- 
ow river  lands  at  the  price  of  $27  per  acre, 
and  received  a  $10,000  cash  payment  as  a 
part  of  the  purchase  money.  At  a  subse- 
quent day,  Langhorne  paid  an  additional 
sum  of  $10,000  on  account  of  this  purchase, 
and  called  upon  the  Beurys  to  furnish  him 
promptly  with  abstracts  of  title  of  the  vari- 
ous parcels  constituting  the  Meadow  river 
lands,  in  accordance  with  their  contract. 
Davis,  as  attorney  for  Langhorne,  was  then 
directed  and  undertook  to  inspect  and  pass 
upon  the  titles.  He  found  the  titles  to  many 
of  the  parcels  defective,  and  called  upon  the 
Beurys  to  make  these  titles  good.  The  Beu- 
rys contended  that  their  contract  with  Lang- 
home  did  not  call  for  a  good  title,  but  mere- 
ly for  a  good  deed,  and  that  they  had  fully 
performed  their  obligation  thereunder  when 
they  tendered  to  Langhorne  a  deed  which 
was  good  as  to  form.  This  proposition  was 
repudiated  by  Langhorne  and  Davis,  and  ex- 
tensive confer«ices  and  correspondence  took 
place  between  them  and  the  Beurys. 

While  these  negotiations  were  in  progress, 
the  suit  was  still  pending  in  the  circuit  court 
of  Fayette  county  for  the  settlement  of  Beu- 
ry's  estate,  and  the  creditors  had  become 
Impatient  and  the  necessity  for  the  sale  of 
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the  property  Involved  had  become  urgent. 
On  December  11,  1005,  the  Beurys  served  no- 
tice npon  Davis  and  Langhome  that  In  ac- 
cordance with  their  understanding  of  the 
terms  of  the  contract  of  the  4th  of  August, 
1905,  they  had  executed  and  acknowledged  a 
deed  with  covenants  of  general  warranty  of 
title,  conveying  to  Davis,  trustee,  the  lands 
In  controversy,  which  deed  would  have  been 
executed  on  the  7th  of  October,  1905,  but  for 
the  request  of  Davis  that  the  same  be  not 
then  executed,  and  stating  that  the  Beurys 
had  stood  ready  and  willing  since  the  7tb  of 
October,  1905,  to  execute  and  deliver  the 
deed  in  accordance  with  the  terms  of  their 
contract  The  notice  then  continues  as  fol- 
lows : 

"Xou  will  further  take  notice  that  said 
deed  is  now  tendered  to  you,  upon  your  mak- 
ing the  cash  payment  and  executing  the  notes 
therein  mentioned  and  described;  and  you 
may,  out  of  the  cash  payment,  take  up  the 
escrow  deeds  conveying  certain  of  said  lands 
to  the  late  J.  L.  Beury,  of  which  you  have 
had  knowledge  during  these  negotiations. 

"You  will  further  take  notice  that,  in  the 
event  you  do  not  now  accept  said  deed  and 
make  said  cash  payment  and  execute  the 
said  notes,  we  shall  leave  the  said  deed  at 
the  Charleston  National  Bank,  in  the  city  of 
Charleston,  Kanawha  county,  West  Virginia, 
in  escrow,  until  12  o'clock  noon  on  Saturday, 
December  16,  1905,  until  which  time  you  may 
take  the  said  deed  by  paying  the  said  cash 
payment  to  the  said  bank,  for  oa,  and  exe- 
cuting and  delivering  to  the  said  bank,  for 
us,  the  said  deferred  payment  notes  men- 
tioned in  said  deed.  And,  in  making  settle- 
ment at  said  bank,  the  same  proposition  re- 
garding the  taking  up  of  the  escrow  deeds 
aforesaid  will  apply. 

"We  hereby  tender  to  you  the  ten  thousand 
dollars  paid  to  A.  S.  Guthrie,  agent,  as  set 
forth  In  said  contract  of  August  4,  1905,  the 
same  not  having  been  used  for  the  purposes 
set  forth  in  said  contract  If  the  said  deed 
is  not  accepted  by  you  and  the  cash  payment 
made  and  the  deferred  payment  notes  exe- 
cuted on  or  before  12  o'clock  noon  on  Decem- 
ber 16,  1905,  the  said  contract  of  August  4, 
1905,  will  be  at  an  end,  and  all  your  rights 
thereunder  shall  cease,  and  we  will  not 
thereafter  recognize  the  same  as  binding  up- 
on us." 

It  is  to  be  observed  that  by  the  contract 
of  August  4,  1905,  Known  as  the  "Commission 
Contract,"  Davis  became  the  agent  of  the 
Beurys  for  the  sale  of  certain  lands,  for 
which  service  they  were  to  pay  him  the  sum 
of  ?2  per  acre  "for  each  and  every  acre  so 
sold  as  the  same  Is  paid  for."  Davis,  as 
the  purchaser  and  holder  of  an  option  from 
the  Beurys,  had  at  the  time  he  entered  In- 
to the  contract  of  August  4,  1905,  already 
agreed  upon  a  sale  of  those  lands  to  Lang- 
horne,  of  which  fact  the  Beurys  do  not  ap- 
pear to  have  been  informed.  It  further  ap- 
pears that  these  lands  were  purchased  by 


iLanghome  for  speculative  purposes,  and  that 
it  was  understood  and  agreed  between  Lang- 
horne  and  Davis  that  one-fourth  of  whatever 
profit  might  be  realized  from  the  purchase 
and  sale  of  these  lands  was  to  be  for  the 
benefit  of  Davis,  and,  further,  that  it  was 
understood  between  Davis  -and  Langhome 
in  Richmond  prior  to  August  4,  1905,  that 
whatever  commission  the  Beurys  might  agree 
to  pay  was  to  be  divided  between  Langhome 
and  Davis.  The  proportion  in  which  that 
commission  was  to  be  divided  did  not  at 
first  appear,  but  it  is  subsequently  stated 
that  it  was  to  be  divided  In  equal  parts. 
So  that  the  arrangement  between  Davis  and 
Langhorne  made  them  equal  participants  ia 
whatever  gain  might  be  made  in  the  venture, 
both  In  respect  to  the  commissions  to  be 
received  by  Davis  and  the  profit  which  It 
was  hoped  would  be  realized  from  the  resale 
of  the  lands.  These  possible  profits  and  ex- 
pected commissions  together  constituted  the 
entire  Interest  which  Davis  and  Langhorne 
could  have  In  the  transaction  in  which  they 
were  about  to  enter,  the  purchase  and  sale 
of  these  lands. 

It  Is  contended  upon  the  part  of  appellants 
that  by  reason  of  the  facts  we  have  stated 
Davis,  as  the  agent  of  the  Beurys,  had  come 
to  occupy  such  an  attitude  toward  them,  and 
had  assumed  such  relations  towards  Lang- 
home and  the  subject-matter  of  his  agency 
as  renders  the  contract  for  the  sale  of  the 
lands  voidable  at  their  election,  and  pre- 
cludes him  from  being  entitled  to  any  com- 
pensation as  their  agent 

On  behalf  of  the  appellee,  it  Is  contended 
that  Davis,  with  the  knowledge  of  the  Hen- 
rys, sold  these  lands  to  himself  as  trustee 
for  Langhorne,  an  ascertained  purchaser,  >\t 
a  fixed  price,  and  that  every  material  fa<;t 
touching  the  transaction  was  communicated 
to  or  known  by  the  Beurys. 

The  record  does  not  show  that  Davis  made 
a  full  disclosure  of  his  relations  to  the  trans- 
action to  his  principals.  Those  relations 
should  not  have  been  left  to  conjecture  and- 
inference,  but  Davis  should  have  stated 
frankly  and  fully  to  the  Beurys  the  engage- 
ments he  bad  entered  into  and  the  relations 
he  had  assumed  towards  Langhome.  Under 
the  option  contract  of  July  8,  1903,  Davis 
stood  in  no  fiduciary  relation  to  the  Beurys, 
but  in  consequence  of  an  agreement  made 
with  Langhorne,  to  whom  he  had  already 
agreed  upon  a  sale  and  transfer  of  his  rights 
under  the  option  contract  at  $27  per  acre, 
be  approached  the  Beurys  and  secured  the 
"Commission  Contract"  of  August  4,  1905. 
He  did  not  disclose  to  the  Beurys  that  be 
had  already  come  to  an  agreement  with 
Langhome,  nor  was  he  under  any  obligation 
to  disclose  that  fact  to  them  until  he  en- 
tered into  the  negotiations  which  resulted 
in  his  becoming  their  agent  for  the  sale  of 
the  lands  to  be  compensated  by  them  as 
tltelr  agent  for  that  service;  but  before 
changing  bis  attitude  of  optionee — a  relatioo. 
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If  not  of  open  antagonism  to  the  Benrys,  one 
wbtcb  was  certainly  not  of  a  fiduciary  char- 
acter—to become  their  agent,  thus  altering 
bla  whole  attitnae  toward  the  situation,  and 
one  imposing  the  utmost  good  faith  upon  him 
In  bis  dealings  with  his  principals,  he  should 
baye  explicitly  informed  them  that  be  bad 
already  made  a  sale  to  Langhome  at  $27 
an  acre.  Instead  of  doing  this,  his  conduct 
was  such  as  to  Induce  the  reasonable  belief 
upon  the  part  of  the  Beurys  that  their  en- 
tering into  the  "Commission  Contract"  was  a 
necessary  condition  to  the  consummation  of 
the  sale  to  Langhorne.  Such  may  have  been 
the  case,  but  the  Beurys  were  entitled  to 
know  the  facts,  so  as  to  determine  bow 
far  It  was  consistent  with  their  interest  to 
employ  as  agent  a  person  holding  such  rela- 
tions to  the  prospective  purchaser.  In  a 
yet  higher  degree  was  it  tiie  duty  of  Davis 
frankly  to  have  disclosed  his  interest  In  the 
purchase  and  Langhorne's  interest  in  the 
commissions.  This  property  was  being  pur- 
chased with  a  view  to  speculation — in  other 
words,  with  the  hope  of  selling  it  at  an  ad- 
vanced price — and  Davis,  tbe  agent  of  the 
Beurys,  the  vendors,  was  Jointly  interested 
with  Langhorne  in  the  purchase.  Langhorne 
was  to  have  one-half  of  the  commissions, 
Davis  one-fourth  of  the  profits.  The  com- 
missions and  the  prbfits  constituting  the  en- 
tire interest  which  Davis  and  Langhorne 
could  have  In  tbe  transaction. 

Here,  then,  was  a  complete  identity  of  in- 
terest between  Langhorne,  the  purchaser,  and 
Davis,  the  agent  for  the  sellers.  We  have 
no  doubt  that  it  was  the  duty  of  Davis  to 
communicate  these  facts  to  his  principals. 
It  is  not  enough  to  say  that  be  thought  they 
were  fully  advised  of  all  the  facts.  It  is 
not  sufficient  to  be  able  to  point  out  circum- 
stances from  which  an  Inference  may  be 
drawn  that  the  principals  or  their  attorneys 
at  law  knew  or  had  means  of  knowledge. 
No  agent  was  under  so  high  an  obligation 
to  impart  information  appertaining  to  bis 
own  conduct  to  his  own  antagonistic  rela- 
tions to  the  subject  of  his  agency  as  Davis 
himself  was,  and  nothing  short  of  a  full  dis- 
closure to  his  principals  will  satisfy  the  duty 
of  good  faith  which  the  law  imposes  upon 
one  so  situated. 

It  is  true  that  be  was  an  agent  to  sell 
to  an  ascertained  purchaser  at  an  agreed 
price,  but  It  was  none  the  less  his  duty  to 
place  his  principals  in  full  possession  of  the 
facts  bearing  upon  his  personal  interest  in 
and  relations  to  the  subject  and  toward  the 
prospective  purchaser.  It  may  be  true  that 
the  Beurys  suffered  no  injury  by  reason  of 
their  Ignorance  of  the  facts,  but  tbe  law 
makes  no  such  inquiry.  In  order  to  remove 
temptation  from  the  path  of  agents,  as  far 
as  can  be  done,  it  stamps  from  motives  of 
public  policy  all  such  dealings  with  the  seal 
of  Its  condemnation. 

These  views  are  fully  sustained  by  ad- 
judicated cases  and  tezt-wrlters. 


In  Halsey  t.  Montelro,  92  Va.  581,  24  S.  E. 
258,  this  court,  dealing  with  tbe  duty  of  real 
estate  brokers  or  agents,  speaks  as  follows: 
"An  agent  to  sell  cannot  become  a  purchaser, 
except  after  the  fullest  disclosure  to  his  prin- 
cipal of  all  facts  which  may  affect  his  in- 
terest. The  relation  between  the  parties  is 
one  of  trust  and  confidence,  and  the  utmost 
good  faith  is  exacted  of  tbe  agent  He  can- 
not sign  a  contract  for  the  sale  of  the  prin- 
cipal's  land  when  be  is  himself  interested  as 
purchaser.  If  such  contract  be  made  by  the 
agent,  the  principal  will  mot  be  held  to  a 
ratification  thereof,  except  after  full  knowl- 
edge of  all  tbe  material  facts.  If  these  be 
either  suppressed  or  unknown,  the  ratifica- 
tion will  be  treated  as  invalid,  because  found- 
ed In  fraud  or  mistake." 

In  Ferguson  v.  Goocb,  94  Va.  1,  26  S.  m 
397,  40  U  H.  A.  234,  Judge  Buchanan,  in  the 
course  of  the  opinion,  says:  "Nothing  is 
better  settled  than  that  a  man  cannot  be  the 
agent  of  both  the  seller  and  the  buyer  in 
the  same  transaction  without  the  intelligent 
consent  of  both.  Loyalty  to  his  trust  is  the 
most  important  duty  which  tbe  agent  owes 
to  bis  principal.  Reliance  upon  his  integrity, 
fidelity,  and  ability  is  the  main  consideration 
in  tbe  selection  of  agents,  and  so  careful  is 
tbe  law  In  guarding  this  fiduciary  relation 
that  it  will  not  allow  an  agent  to  act  for 
himself  and  his  principal,  nor  to  act  for 
two  principals  on  opposite  sides  In  the  same 
transaction.  All  such  transactions  are  void- 
able, and  may  be  repudiated  by  the  principal, 
without  showing  that  he  was  injured.  In 
such  cases,  tbe  amount  of  consideration,  the 
absence  of  undue  advantage,  and  other  like 
features  are  wholly  immaterial.  Nothing  will 
defeat  the  principal's  right  of  remedy  except 
his  own  confirmation  after  full  knowledge  of 
all  the  facts.  Actual  injury  is  not  the  prin- 
ciple upon  which  tbe  law  holds  such  trans- 
actions voidable.  The  chief  object  of  tbe 
principle  is  not  to  compel  restitution  where 
actual  fraud  has  been  committed,  or  unjust 
advantage  gained,  but  it  is  to  prevent  the 
agent  from  putting  himself  in  a  position  'in 
which  to  be  honest  must  be  a  strain  on  blm.' 
and  to  elevate  him  'to  a  position  where  he 
cannot  be  tempted  to  betray  his  principal.* 
'Under  a  less  stringent  rule,'  it  was  said  by 
the  court  In  Parlln  [Porter]  v.  Woodruff,  38 
N.  J.  Eq.  174,  180,  'fraud  might  be  committed, 
or  unfair  advantage  taken,  and  yet,  owing  to 
tbe  imperfections  of  tbe  best  human  institu- 
tions, the  injured  party  be  unable  either  to 
discover  it  or  to  prove  it  in  such  manner  as 
to  entitle  him  to  redress.  To  guard  against 
this  uncertainty,  all  possible  temptation  Is 
removed,  and  the  prohibition  against  an 
agent  acting  in  a  dual  character  is  made 
broad  enough  to  cover  all  his  transactions. 
The  rights  of  the  principal  will  not  be 
changed,  nor  the  capacity  of  tbe  agent  en- 
larged, by  the  fact  that  the  agent  is  not  In- 
vested with  a  discretion,  but  simply  acts  un- 
der an  authority  to  purchase  a  particular 
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article  at  a  speclfled  price,  or  to  sell  a  par- 
ticnlar  article  at  the  market  price. '  No  such 
distinction  Is  recognized  by  tlie  adjudications, 
nor  can  It  be  establisbed  without  removing 
an  Important  safeguard  against  fraud' — [cit- 
ing a  number  of  cases]. 

"It  Is  claimed  that  it  was  at  that  time 
common  for  real  estate  agents  In  that  dty  to 
get  up  syndicates  to  buy  property  In  their 
hands  for  sale.  No  such  custom  or  usage  Is 
proved,  and,  If  It  were,  it  could  not  avail 
unless  It  were  clearly  shown  (and  it  was 
not),  if  then,  that  the  members  of  the  syndi- 
cate, many  of  whom  did  not  live  in  or  near 
Roanoke  city,  had  knowledge  of  the  usage 
or  custom  when  Powell  &  Ck>.  became  their 
agents.  To  be  secretly  in  the  service  of  the 
'  opposite  party  while  the  agent  is  acting  os- 
tensibly for  his  principal  only  Is  a  fraud  up- 
on the  latter  and  a  breach  of  public  morals 
which  the  law  will  not  permit." 

Speaking  of  the  relation  of  principal  and 
agent,  at  section  959  of  Pomeroy's  Eq.  Jur., 
it  is  said:  "Equity  regards  and  treats  this 
relation  In  the  same  general  manner,  and 
with  nearly  the  same  strictness,  as  that  of 
trustee  and  beneficiary.  The  underlying 
thought  is  that  an  agent' should  not  unite  his 
personal  and  bis  representative  characters  In 
the  same  transaction;  and  equity  will  not 
permit  him  to  be  exposed  to  the  temptation, 
or  brought  into  a  situation  where  his  own 
personal  Interests  conflict  with  the  Interests 
of  his  principal,  and  with  the  duties  which 
he  owes  to  his  principal.  In  dealings  with- 
out the  Intervention  of  his  principal,  if  an 
agent  for  the  purpose  of  selling  property  of 
the  principal  purchases  It  himself,  or  an 
agent  for  the  purpose  of  buying  property  for 
the  principal  buys  it  from  himself,  either  di- 
rectly or  through  the  instrumentality  of  a 
third  person,  the  sale  or  purchase  is  void- 
able. It  will  always  be  set  aside  at  the  op- 
tion of  the  principal.  The  amount  of  con- 
sideration, the  absence  of  undue  advantage, 
and  other  similar  features  are  wholly  im- 
material. Nothing  will  defeat  the  principal's 
right  of  remedy  except  his  own  confirmation 
after  full  knowledge  of  all  the  facts.  •  •  • 
The  mere  fact  that  a  reasonable  considera- 
tion is  paid,  and  that  no  undue  advantage  is 
taken,  is  not  of  Itself  sufficient  Any  unfair- 
ness, any  underhanded  dealing,  any  use  of 
knowledge  not  communicated  to  the  prin- 
cipal, any  lack  of  the  perfect  good  faith 
which  equity  requires,  renders  the  transac- 
tion voidable,  so  that  it  will  be  set  aside  at 
the  option  of  the  principal.  If,  on  the  other 
hand,  the  agent  Imparted  all  bis  own  knowl- 
edge concerning  the  matter,  and  advised  his 
principal  with  candor  and  disinterestedness, 
as  though  he  himself  were  a  stranger  to  the 
bargain,  and  paid  a  fair  price,  and  the  prin- 
cipal on  bis  side  acted  with  full  knowledge 
of  the  subject-matter  of  the  transaction  and 
of  the  person  with  whom  he  was  dealing, 
and  gave  a  full  and  free  consent,  if  all  these 


are  affirmatively  proved,  the  presumption  Is 
overcome,  and  the  transaction  is  valid." 

The  same  author,  at  section  1077,  treating 
of  the  duty  of  an  agent  not  to  assume  any 
position,  enter  into  any  relation,  or  do  any 
act  inconsistent  with  the  Interests  of  his  ben- 
eficiary, states  the  law  as  follows :  "This  rule 
is  of  wide  application,  and  extends  to  every 
variety  of  circumstances.  It  rests  upon  the 
principle  that  as  long  as  the  confidential  re- 
lation lasts  the  trustee  or  other  fiduciary 
owes  an  undivided  duty  to  his  beneficiary, 
and  cannot  place  himself  In  any  other  posi- 
tion which  would  subject  him  to  conflicting 
duties,  or  expose  him  to  the  temptation  of 
acting  contrary  to  the  best  interests  of  his 
original  cestui  que  trust.  The  rule  applies 
alike  to  agents,  partners,  guardians,  execu- 
tors, and  administrators,  directors,  and  man- 
aging officers  of  corporations,  as  well  as  to 
technical  trustees.  The  most  Important  phase 
of  this  rule  is  that  which  forbids  trustees  and 
all  other  fl^uciaries  from  dealing  in  their 
own  behalf  with  respect  to  matters  Involved 
In  the  trust,  and  this  prohibition  operates 
irrespectively  of  the  good  faith  or  bad  faith 
of  such  dealing.  It  is  therefore  a  gross  viola- 
tion of  his  duty  for  any  trustee  or  director, 
acting  in  his  fiduciary  capacity,  to  enter  into 
any  contract  with  himself  connected  with  the 
trust  or  Its  management  Such  a  contract  la 
voidable  and  may  be  defeated  or  set  aside  at 
the  suit  of  the  beneficiary." 

Clark  &  Skyles  on  Agency,  at  section  407, 
is  to  the  same  effect:  "If  an  agent  is  employ- 
ed to  sell  or  lease  property  of  his  principal, 
he  cannot  sell  or  lease,  directly  or  indirectly, 
to  himself,  without  the  principal's  knowledge 
and  consent,  or  unless  his  relations  with  the 
principal  have  been  terminated.  If  he  does 
so,  the  principal  may  set  the  transaction 
aside  and  recover  the  property,  or  If  sold  to 
a  bona  fide  purchaser  compel  Mm  to  account 
for  the  proceeds,  and  it  will  be  no  defense 
for  the  agent  to  show  that  he  acted  In  good 
faith,  and  that  the  transaction  was  In  fact 
for  the  best  interest  of  the  principal.  The 
law  does  not  Inquire  in  such  a  case  whether 
there  was  any  fraud, 'but  gives  the  principal 
the  absolute  right  to  repudiate  the  transac- 
tion, because  it  will  not  allow  an  agent  to 
take  a  position  which  Is  so  Inconsistent  with 
his  duty  to  his  principal.  And  this  is  true 
notwithstanding  the  power  to  sell  was  exe- 
cuted upon  a  valuable  consideration  paid  by 
the  agent  'The  law  does  not  presume  that 
such  a  transaction  will  always  be  Impressed 
with  fraud,  but  it  furnishes  an  Inducement  to 
fraud,  and  affords  opportunities  to  persons, 
who  should  always  act  with  the  most  con- 
scientious and  scrupulous  good  faith,  to  abuse 
their  trust;  and  therefore  a  total  disability 
is  enjoined  to  take  away  all  temptation.'" 
Grumley  v.  Webb,  44  Mo.  444,  100  Am.  Dea 
304. 

It  is  therefore  not  necessary  in  this  case 
either  to  Impute  or  to  establish  actual  fraud. 
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but  the  disability  Is  enjoined  and  established 
by  law  in  order  to  take  away  the  temptation 
to  the  commission  of  fraud.  In  the  state- 
ment of  facts  we  have  shown  that  Daris  and 
Langhome  had  identical  interests  in  this 
whole  transaction;  that  Davis  was  interest- 
ed to  the  extent  of  one-fourth  in  the  declared 
object  with  which  the  purchase  by  Lang- 
home  was  made — the  hope  and  expectation 
of  being  able  to  sell  the  land  which  he  pur- 
chased at  an  advanced  price — and,  when  a 
disagreement  arose  between  the  parties  as  to 
the  proper  construction  of  the  contracts  be- 
tween them,  Davis  appears  as  the  attorney 
and  counsel  for  the  purchaser,  and  upon  ob- 
jections made  by  him  as  to  the  title,  which 
it  seems  might  have  been  in  great  part  if 
not  altogether  removed,  the  consummation  of 
the  contract  for  the  sale  of  the  land  was  de- 
feated. The  evidence  falls  to  show  that  there 
was  a  full  and  free  disclosure  of  all  these 
facts  and  circumstances  to  the  Beurys,  and 
we  are  of  opinion  that  Davis  has  not  shown 
himself  entitled  to  the  commissions  which  he 
claims. 

The  decree  of  the  circuit  court  must,  there- 
fore, be  reversed,  the  bill  of  complaint  dis- 
missed, and  the  appellants  recover  their 
costs  in  this  behalf  expended. 

Reversed. 

BUCHANAN,  X,  absent 

On  Rehearing. 

KEITH,  P.  This  case  was  decided  at  the 
March  term,  1910.  The  decree  then  entered 
was  set  aside  upon  a  petition  to  rehear,  and 
the  case  was  reargued  at  the  November  term, 
1910,  of  this  court 

After  a  careful  consideration  of  the  whole 
subject,  the  court  is  unanimously  of  the  opin- 
ion that  the  conclusion  reached  at  the  former 
hearing,  that  the  decision  of  the  circuit  court 
should  be  reversed  and  the  bill  dismissed, 
was  right;  but  a  majority  of  the  court  do 
not  concur  in  the  opinion  heretofore  filed, 
their  view  of  the  case  being  that  the  suit  was 
founded  upon  the  theory  that  the  plaintiff 
was  entitled  to  a  certain  commission  for  serv- 
ices rendered  by  him  for  the  defendants  as 
their  agent  in  effecting  a  sale  of  the  lands 
described  in  the  bill,  whereas,  In  the  opinion 
of  the  majority,  it  clearly  api;>ears  from  the 
record  that  the  relation  of  principal  and 
agent  did  not  exist  and  consequently  there 
could  be  no  recovery  of  commissions. 

I  again  file  the  opinion  heretofore  rendered 
as  expressing  my  view  of  the  facts  and  the 
law. 

The  decree  of  the  circuit  court  must  be  re- 
versed and  the  bill  dismissed,  with  costs. 

Reversed. 

BUCHANAN,  HARRISON,  and  WHIT- 
TLE, JJ.,  concur  in  result  only. 
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(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1911.) 

1.  NeQUOENCB    (I    72*)— CONTBIBUTOBT    NEG- 

LiOENCE— Sudden   Pbbil. 

One  confronted  with  sudden  peril  through 
the  fault  of  another  is  not  required  to  exercise 
the  presence  of  mind  which  a  reasonably  pru- 
dent man  under  ordinary  circumstances  must 
exercise. 

[SM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  9»,  100;    Dec  Dig.  {  TO.*] 

2.  Trial  (§  295*)— Instbtjctions— Constbtjc- 
TiON  AS  A  Whole. 

Instructions  must  be  read  as  a  whole,  and 
if,  when  so  read,  they  could  not  have  misled  the 
jury,  a  verdict  will  not  be  disturbed  merely  be- 
cause one  of  the  instructions  if  standing  alone 
was  defective. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   8{  703-717;    Dec.  Dig.  {  295.*] 

3.  Trial  (§  295*)— Insibuotiok&— Conbtruo- 
TiOR  AS  A  Whole. 

Where,  in  an  action  for  the  death  of  a  trol- 
ley car  passenger  jumping  from  the  car  onto  a 
parallel  track  in  front  of  an  approaching  car 
to  avoid  danger  of  a  collision  by  a  car  running 
into  the  car  on  which  he  was  riding,  the  the- 
ory of  plaintiff  was  that  defendant  had  negli- 
gently placed  decedent  in  a  perilous  position, 
and  the  theory  of  defendant  was  that  decedent 
had  not  been  placed  in  a  position  of  imminent 
peril,  an  instruction  that,  if  decedent  and  de- 
fendant were  both  negligent  and  the  negligence 
of  both  caused  the  death  of  decedent,  the  ver- 
dict must  be  for  defendant  though  the  degree 
of  negligence  of  defendant  was  greater  than 
that  of  decedent,  forming  a  part  of  the  charge 
presenting  the  theory  of  defendant  that  while 
there  was  a  slight  collision  between  the  car 
on  which  decedent  was  riding  and  the  car  ap- 
proaching from  the  rear,  there  was  no  danger, 
real  or  reasonably  to  be  expected  such  as  to 
create  a  terror  of  an  emergency,  and  leaving  it 
to  the  jury  to  determine  whether  decedent  was 
guilty  of  contributory  negligence,  and  qualified 
by  instructions  presenting  plaintiff's  theory, 
was  not  erroneous  because  misleading  and  im- 
proper in  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-717;   Dec.  Dig.  i  295.*] 

4.  Trial  (§  295*)— Instbuctionb— Conbtruc- 
TiON  AS  A  Whole. 

An  instruction  that  every  man  most  exercise 
reasonable  care  for  his  own  safety,  and  that  it 
plaintiff  failed  to  prove  that  decedent  saw  the 
car  approaching  from  the  rear,  and  if  he  was 
not  in  danger  of  injury  if  he  had  remained 
seated,  and  if  he  jumped  directly  in  front  of 
the  approaching  car  merely  because  he  heard 
female  passengers  call  out  "Jump !"  without 
stopping  to  think  or  to  take  any  care  for  his 
safety,  and  if  his  death  was  caused  by  his  reck- 
less act,  the  verdict  must,  be  for  defendant, 
properly  submitted  the  theory  of  defendant, 
and  where  the  court  submitted  the  theory  that 
decedent  was  not  guilty  of  negligence,  if,  by 
the  negligence  of  defendant,  he  was  placed  in 
a  perilous  position  where  he  had  to  adopt  a 
perilous  alternative,  plaintiff  could  not  com- 
plain, since  the  charge  is  to  be  construed  as  a 
whole. 

[EJd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  8§  703-717;  Dec.  Dig.  S  295.*] 

5.  Trial  (S  203*)— Inbtructiohb— Theory  of 
Case. 

Where,  in  a  personal  injury  case,  the  evi- 
dence is  conflicting  on  the  issues  of  negligence 
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and  contributorr  negligence,  it  is  proper  to  In- 
struct on  each  point 

[M.  Note.— For  otlier  cases,  see  Trial,  Cent. 
Dig.  U  477-479;    Dec.  Dig.  §  203.»] 

6.  Tbial  (§  203*)— iNSTBUCTioNa— Theoet  or 
Case. 

Where  two  theories  of  a  case  are  presented 
by  the  evidence,  one  on:  which  the  jury  has 
been  properly  instructed,  the  refusal  to  instruct 
on  the  other  theory,  which,  if  sustained,  would 
require  a  different  yerdict,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  477-479;   Dec.  Dig.  {  203.*] 

7.  Carbibbb  (I  348*)— Injuries  to  Passen- 
QEBs— Evidence — Instedctions. 

Where,  in  an  action  for  the  death  of  &  trol- 
ley car  passenger  jumping  from  a  car  onto  a  par- 
allel track  in  front  of  an  approaching  car  to 
avoid  danger  of  a  collision  by  another  car  run- 
ning into  the  car  on  which  he  was  riding,  the 
court  charged  that  it  was  not  sufficient  for 
plaintiff  to  prove  that  decedent  might  have 
been  frightened  and  excited,  but  that  he  must 
prove  that  the  circumstances  created  by  de- 
fendant or  its  servants  were  such  as  to  place 
a  reasonable  man  under  the  immediate  appre- 
hension of  "danger,"  a  charge  that  if  decedent 
was  not  in  danger  of  being  injured  if  he  bad 
remained  seated,  but  that  he  jumped  directly 
in  front  of  an  approaching  car  without  atop- 

Sing  to  take  any  care  for  his  safety,  the  ver- 
ict  must  be  for  defendant,  was  not  objection- 
able because  of  the  use  of  the  word  "danger," 
instead  of  the  words  "apparent  danger." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §i   1403-1407;    Dec  Dig.   8  348.*) 

8.  Tbial  (§8  256.  233*)—lNsrBOCTiOH8— State- 
ment OF  Issues. 

An  instruction  properly  stating  the  law  ap- 
plicable to  the  facts  which  plaintiff  has  pleaded 
and  proved  need  not  state  to  which  count  of 
tlie  declaration  it  is  applicable,  in  the  absence 
of  a  request  to  that  effect  or  a  circumstance 
rendering  it  necessary. 

[Ed.  N'ote.— For  other  cases,  see  Trial,  Cent 
Dig.  a  628-641,  527-630;  Dec.  Dig.  H  256, 
233.*] 

9.  Trial  ({  233*)— Instructions— Statement 
or  Issues. 

Where,  in  an  action  for  the  death  of  a  trol- 
ley car  passenger  jumping  from  the  car  onto  a 
parallel  track  m  front  of  an  approaching  caronr 
that  track  to  avoid  danger  of  a  collision  of  an- 
other car  running  into  the  car  on  which  he  was 
riding,  the  theory  of  plaintiff  was  that  defend- 
ant had  negligently  placed  decedent  in  a  peril- 
ous position,  and  the  theory  of  defendant  was 
that  decedent  had  not  been  placed  in  a  position 
of  imminent  peril,  an  instruction  that  the  basib 
of  the  action  was  negligence  which  could  not 
be  presumed  from  the  mere  fact  that  decedent 
was  run  over  by  a  car,  but  that  before  plaintiff 
could  recover,  he  must  prove,  not  only  that  de- 
fendant was  negligent,  but  that  it  was  negli- 
gent as  charged  in  the  declaration,  and  that  the 
negligence  cnarged  was  the  proximate  cause 
of  decedent's  death,  was  not  objectionable  as 
leading  the  jury  to  believe  that  the  court  re- 
quired proof  of  each  separate  and  inconsistent 
act  of  negligence  contained  in  the  distinct 
counts  of  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i{  527-530;  Dec  Dig.  8  233.*] 

10.  Tbial   (§  244*)  —  Instructions  —  Undue 
Prominence  to  Pabticulab  Issue. 

The  instruction  was  not  objectionable  aa 
directing  the  attention  of  the  jury  to  the 
count  of  the  declaration  charging  negligence, 
in  the  oper&*ion  of  the  car  which  struck  dece- 
dent 

[Eld.  Note.— Top  other  cases,  see  Trial,  Cent 
Dig.  S!  577-^1 ;    Dec  Dig.  i  244.*] 


11.  Tbial  (I  295*)— IirsTRucnoNS— Consiboo 
TioN  AS  A  Whole. 

Where  the  instructions  presented  the  law 
applicable  to  defendant's  theory  of  the  case  and 
the  qualifications  necessary  were  Explained  in 
the  iustructions  given  at  the  request  of  plain- 
tiff, and  an  instruction  given  at  the  request  of 
defendant,  the  instructions  are  to  be  construed 
together,  and  plaintiff  cannot  complain  of  the 
incompleteness  of  the  instructions  tor  defend- 
ant. 

Ed.  Note. — For  other  cases,  see  Trial,  C«nt 
Dig.  SS  703-717;    Dec  Dig.  i  295.*] 

12.  Cabbierb  (§  340*)— Injuries  to  Passien- 

GERS  —  CONTBIBUTOBT   NEOLIOENOB  —  EVI- 
DENCE. 

In  an  action  for  the  death  of  a  trolley  car 
passenger  jumping  from  a  car  onto  a  parallel 
track  in  front  of  an  approaching  car  to  avoid 
danger  of  a  collision  by  a  car  running  into  the 
car  on  which  be  was  riding,  evidence  held  not 
to  show  such  negligence  of  defendant  as  to 
place  decedent  in  a  position  of  imminent  peril 
so  aa  to  relieve  him  from  the  failure  to  exercise 
reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  1401;   Dec  Dig.  i  346.*] 

13.  New   Tbial    (8    101*)— Gbounds- Newlt 
DiBcovEBED  Evidence. 

To  justify  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  most 
appear  that  the  evidence  was  discovered  since 
the  trial. 

[E!d.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  8S  205,  206;   Dec  Dig.  8  101.*]     ' 

14.  New   Trial   (§   102*)— Grounds— Newlt 
DiscovEiuiD   Evidence. 

Where  a  party  elected  to  go  to  trial  not- 
withstanding the  absence  of  witnesses,  who  had 
been  summoned,  and  notwithstanding  the  re- 
turn of  the  subpoena  "not  found,"  and  did  not 
apply  for  a  continuance  on-  the  ground  of  the 
absence  of  witnesses,  an  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence consisting  of  the  testimony  of  the  wit- 
nesses was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  8!  210-214;  Dec.  Dig.  8  102.*] 

15.  New  Tbial  (§  58*)- Defects  in  Ve»dict 
— Indbfinitenesb. 

Where,  in  an  action  against  a  defendant 
and  a  codefendant,  the  inquiry  at  the  trial  was 
directed  against  defendant  alone,  and  plaintiffs 
instructions  related  to  defendant,  a  new  trial 
would  not  be  granted  on  the  ground  that  the 
verdict  for  defendant  was  indefinite. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  121-124;  Dec  Dig.  {  58.*] 

Error  to  Circuit  Court,  City  of  Norfolk. 

Action  by  Adamson's  administrator  against 
the  Norfolk  &  Portsmouth  Traction  Compa- 
ny and  another.  There  was  a  Judgment  for 
defendant  named,  and  plaintiff  brings  error. 
Affirmed. 

R.  Randolph  Hicks  and  Vincent,  Boss  & 
Bamefield.  for  plaintiff  In  error.  Munford, 
Hunton,  Williams  &  Anderson,  for  defendant 
In  error. 

CARDWELL,  J.  The  Norfolk  &  Ports- 
mouth Traction  Company  owns  and  operates 
a  double-track  electric  railway,  running  be- 
tween Ocean  View,  Norfolk  county,  Va.,  and 
the  city  of  Norfolk.  On  the  night  of  July 
19. 1907,  George  E.  Adamson  boarded  car  No. 
1G3  of  said  company  at  Ocean  View,  en  route 
to  Norfolk  city,  which  car  was  a  summer  car 
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witb  seats  running  horizontally  across  tbe 
car.  Cars  going  from  Ocean  View  to  Nor- 
folk city  run  froin  north  to  south  on  the 
western  of  the  double  track,  while  tbe  cars 
running  from  Norfolk  city  to  Ocean  View 
run  in  a  northerly  direction  on  the  eastern 
track.  The  car  on  which  Adamson  was  seat- 
ed was  moving  on  the  westerly  track  to  Nor- 
folk city,  and  he  was  on  the  middle  bench  of 
tbe  car,  next  to  tbe  guard  raU  extending  the 
whole  length  of  tbe  easterly  side  of  the  car 
about  on  tbe  level  with  the  backs  of  tbe 
seats,  the  purpose  of  this  guard  rail  being  to 
prevent  passengers  from  getting  on  or  ott  the 
car  on  that  side,  because  of  tbe  danger  of 
contact  witb  a  car  running  in  an  opposite  di- 
rection on  the  other  track. 

When  the  car  on  which  Adamson  was  a 
IMiBsenger  approached  Seaside  Station,  a  short 
distance  from  Ocean  View,  about  10  o'clock 
p.  m.,  it  slipped  its  trolley  and  became  per^ 
fectly  dark,  and,  while  tbe  conductor  was 
making  unsuccessful  attempts  to  adjust  tbe 
trolley,  the  car  stood  still  near  Seaside  Sta- 
tion in  the  dark  on  a  dark  night  While  in 
this  position  another  car.  No.  103,  was  ap- 
proaching on  tbe  same  track  from  tbe  direc- 
tion of  Ocean  View,  and  some  passengers 
seeing  car  103  approaching  in  tbe  rear  be- 
came excited,  and  some  of  them  called  out 
"Jump-!"  or  "Jump  off  tbe  car  before  you  get 
killed!"  whereupon  Adamson,  apparently 
without  looking  in  either  direction  or  at- 
tempting to  inform  himself  as  to  tbe  condi- 
tion of  his  surroundings,'  stood  up  and  jumped 
from  the  east  or  left-band  side  of  the  car, 
either  over  or  under  the  guard  rail,  and  the 
young  lady  sitting  beside  and  traveling  with 
bim  jumped  just  behind  him,  while  one  or 
two  of  the  other  passengers  Jumped  from  the 
right  or  western  side  of  tbe  car,  the  result 
with  Adamson  being  that  be  either  alighted 
upon  tbe  eight-foot  space  between  the  two 
tracks,  and,  stumbling,  fell  upon  the  eastern 
track,  or  alighted  upon  that  track  immediate- 
ly in  front  of  a  car  of  the  said  company.  No. 
164,  going  to  Ocean  View  at  its  usual  speed, 
and  was  run  over  and  killed.  Tbe  motorman 
in  charge  of  car  103  approaching  car  163  (in 
which  Adamson  was  a  passenger)^,  either  did 
not  see  it  on  account  of  tbe  darkness,  or  was 
going  so  rapidly  that  he  was  unable  to  stop 
bis  car  before  it  struck  car  163.  The  car 
104,  bound  for  Ocean  View,  was  plainly  visi- 
ble to  passengers  on  the  south-bound  car  163, 
for  the  reason  that  tbe  point  at  which  163 
slipped  its  trolley  is  at  the  approach  of  a 
curve,  the  radius  of  which  is  900  feet,  but,  as 
it  would  seem,  if  a  passenger  on  car  163  bad 
seen  car  164  approaching,  it  would  have  been 
impossible  for  him  to  have  known  whether 
it  was  on  the  eastern  or  the  western  track, 
hence  tbe  evidence  does  not  show  whether 
Adamson  jumped  because  of  fear  of  a  colli- 
sion with  the  car  approaching  in  tbe  rear,  or 
from  fear  of  a  collision  with  tbe  car  ap- 
proaching on  tbe  north-bound  track.  Plain- 
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tiff's  declaration  in  its  first  count,  however, 
charges  tbe  defendant  company  with  negli- 
gence in  tbe  operation  of  car  103  approach- 
ing in  the  rear  of  car  163,  and  tbat  this  neg- 
ligence of  tbe  defendant  company  brought 
about  such  a  condition  of  imminent  peril  as 
caused  Adamson  to  jugip  in  front  of  the  mov- 
ing car. 

Whether  or  not  there  was  such  a  condition 
of  danger  or  imminent  peril  caused  by  the 
negligence  of  the  defendant  company  as  to 
relieve  Adamson  of  tbe  duty  of  exercising 
care  for  his  own  safety  and  protection  was 
tbe  issue  presented  to  the  Jury  at  tbe  trial  of 
this  case,  and  under  the  instructions  of  tbe 
court  (six  of  which  were  asked  by  the  plain- 
tifC)  the  verdict  of  the  Jury  was  for  the  de- 
fendant, and  judgment  thereon  entered  by 
tbe  court.  To  that  judgment  the  plaintiff  be- 
low, H.  M.  Boss,  Jr.,  administrator  c.  t.  a.  • 
of  said  Adamson,  obtained  this  writ  of  error, 
and  assigns  tbe  following  errors:  (1)  Misdi- 
rection of  the  Jury  by  the  court ;  (2)  tbe  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence; and  (3)  tbe  court  should  have  sus- 
tained the  motion  In  arrest  of  judgment,  and 
for  a  venire  facias  de  novo. 

The  six  instructions  given  for  the  plaintiff 
presented,  and  we  think  most  favorably,  his 
theory  of  the  case,  while  instructions  "F," 
"G,"  and  "A,"  given  for  tbe  defendant,  were 
intended^  to  present  its  theory  of  tbe  case, 
and  they  are  as  follows: 

"(F)  Tbe  court  instructs  the  jury  that  If 
you  believe  from  the  evidence  tbat  tbe  plain- 
tiff's Intestate  and  defendant  were  both 
guilty  of  negligence,  and  that  the  negligence 
of  both  caused  the  death  of  tbe  plaintifiTs 
Intestate,  then  your  verdict  must  be  for  tbe 
defendant,  even  though  you  may  believe  from 
the  evidence  that  the  degree  of  negligence  of 
tbe  defendant  was  greater  than  that  of  the 
plaintiff. 

"(G)  The  court  Instructs  the  Jury  that  the 
law  requires  of  every  man  that  he  exercise  a 
reasonable  amount  of  care  for  bis  own  safe- 
ty. If  you  believe  the  plaintiff  has  failed  to 
prove  by  legal  evidence  tbat  Adamson  ever 
say{  the  car  approaching  the  car  on  which 
he  was  seated  from  the  rear,  and  if  you  be- 
lieve from  the  evidence  that  Adamson  was 
not  in  danger  of  being  injured  if  be  had  re- 
mained seated,  but  tbat  be  Jumped  directly 
in  front  of  an  approaching  car  simply  be- 
cause he  heard  some  women  holler  'Jump!' 
without  stopping  to  think  or  to  take  any  care 
at  all  for  bis  safety,  and  that  bis  death  was 
caused  by  an  absolutely  unguarded  and  reck- 
less act  of  bis  own,  your  verdict  should  be 
for  tbe  defendant" 

"(A)  Tbe  court  instructs  the  jury  that  the 
basis  of  an  action  of  this  kind  is  negligence, 
which  jiegligence  cannot  be  presumed  from 
the  mere  fact  tbat  tbe  plaintifTs  intestate 
was  run  over  by  a  car  of  the  defendant  Be 
fore  the  plaintiff  can  recover  in  this  case, 
he  must  prove  by  &  preponderance  of  the  ei^ 
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Idence,  not  only  that  tbe  defendant  was  neg- 
ligent, but  that  It  was  negligent  as  charged 
in  tbe  declaration,  and  that  the  negligence 
charged  was  tbe  proximate  cause  of  the 
death  of  the  plaintiff's  intestate.  If,  after 
hearing  all  the  evidence,  you  believe  it  Is 
Just  as  probable  that  the  accident  happened 
in  some  other  manner  and  from  some  other 
cause  as  from  that  charged  in  the  declara- 
tion, your  verdict  must  be  for  tbe^defend- 
ant."    . 

These  instructions  are  excepted  to,  first, 
because  "F"  propounds  only  the  famUIar 
doctrine  of  concurrent  negligence  in  actions 
of  this  character,  but  which  Is  entirely  mis- 
leading and  improper  In  this  case. 

It  is  very  true  that  it  is  a  well-settled  rule 
of  law  that  "a  man  confronted  with  sudden 
peril  may  act  negligently,  and  his  negligence 
may  cause  his  death,  yet  this  negligence  is 
not  in  the  eye  of  the  law  the  proximate  cause 
of  tbe  Injury,  because  a  man  thus  placed 
through  the  fault  of  another  Is  not  required 
to  exercise  the  presence  of  mind  which  is  re- 
quired of  a  reasonably  prudent  man  under 
ordinary  circumstances."  But  there  is  an- 
other equally  well-settled  rule,  viz.,  that  In- 
structions in  a  given  case  are  to  be  read  as 
a  whole,  and  when  so  read,  if  it  can  be  seen 
that  tbe  instructions  could  not  have  misled 
tbe  Jury,  their  verdict  will  not  be  disturbed, 
even  though  one  or  more  of  the  instructions 
were  defective,  and  that  defects  in  one  In- 
struction may  be  cured  by  a  correct  state- 
ment of  the  law  In  another.  Washington, 
etc.,  R.  Co.  T.  Lacey,  94  Va.  460,  26  S.  E.  834 ; 
Washington,  etc.,  R.  Co.  v.  Quayle,  95  Va. 
741,  30  S.  E.  391.  And  although  an  instruc- 
tion, standing  alone,  may  have  been  mislead- 
ing, the  verdict  of  the  Jury  will  not  on  that 
account  be  set  aside,  where  it  appears  that 
the  objection  thereto  was  corrected  by  other 
instructions  given  by  the  court.  Russell 
Creek  C.  Co.  v.  Wells,  96  Va.  416,  31  S.  E. 
614;  City  of  Richmond  v.  Wood,  109  Va. 
75,  63  S.  E.  449.  ' 

With  respect  to  defendants'  Instruction 
"P,"  we  deem  It  only  necessary  to  say  that  it 
was  but  a  part  of  the  Instructions  defend- 
ant asked,  presenting  Its  theory  of  the  evi- 
dence, viz.,  that,  while  there  was  a  slight 
collision  between  the  car  on  which  Adamson 
was  riding  and  the  car  which  approached  It 
from  the  rear,  there  was  as  a  matter  of  fact 
no  danger  real  or  reasonably  to  be  expected, 
such  as  to  create  the  "terror  of  an  emergen- 
cy," leaving  It  to  tbe  Jury  to  say  whether 
there  was  contributory  negligence  on  the  part 
of  Adamson.  All  the  needed  qualifications 
of  the  law  necessary  to  meet  the  plaintiff's 
theory  of  the  case  were  fully  presented  In  the 
other  instructions  given  by  the  court  at  the 
Instance  of  the  plaintiff. 

Instruction  "Q,"  given  for  the  defendant, 
is  excepted  to  on  the  ground  that  its  open- 
ing lines  gave  an  incorrect  standard,  and 
the  balance,  when  analyzed,  Is  confusing  and 
erroneoua.    In  other  words,  tbe  ground  of 


objection  to  the  instructions  is,  first,  that  the 
standard  of  care  It  laid  down  was  trroneous. 
in  that  it  required  of  every  man  a  reasonable 
amoimt  of  care ;  second,  that  the  Instruction 
is  limited  to  the  theory  that  plaintiff's  Intes- 
tate did  not  "see"  tbe  approaching  car,  and 
It  Is  suggested  that,  if  Adamson  knew  tbe 
car  was  coming  by  the  sense  of  hearing,  be 
would  have  been  Justified  in  leaplog  from 
the  car ;  and,  third,  that  the  Instruction  uses 
the  word  "danger"  rather  than  "apparent 
danger.'' 

It  will  be  observed,  that  the  various  find- 
ings recited  in  the  instruction  as  necessarily 
precedent  to  the  finding  of  a  verdict  for  the 
defendant  are  not  in  the  alternative,  but 
were  all  necessary  to  Justify  a  verdict  for  the 
defendant  It  told  tbe  Jury  that,  before  they 
could  find  for  the  defendant,  they  must  find 
from  the  evidence  In  the  case  that  Adamson 
never  saw  the  car  approaching  from  behind : 
that  he  was  not  in  danger  of  being  injured: 
that  he  Jumped  directly  in  front  of  an  ap- 
proaching car;  tliat  he  Jumped  merely  on 
account  of  some  women  hollering,  "Jump!" 
and  that  he  did  not  stop  to  think  or  take  any 
care  at  all  for  his  safety,  and  that  his  death 
was  caused — not  contributed  to — by  an  ab- 
solutely unguarded  act  of  bis  own. 

The  theory  of  the  plaintiff,  as  presented  in 
his  Instructions,  was  that  Adamson  bad,  by 
the  negligence  of  the  defendant,  been  placed 
in  a  perilous  position,  where  he  had  to  adopt 
a  "perilous  alternative,"  or  where.  In  the 
"terror  of  an  emergency,"  he  acted  wildly  or 
negligently,  and  did  not  exercise  all  that 
presence  of  mind  and  carefulness  that  Is  Just- 
ly required  of  a  careful  and  prudent  man 
under  ordinary  circumstances,  and  therefore 
he  could  not  be  held  guilty  of  contributory 
negligence ;  while,  on  the  other  hand,  it  was 
tbe  theory  of  the  defense  that  Adamson  was 
not  placed  in  a  position  of  Imminent  peril,  or 
under  immediate  apprehension  of  danger  by 
the  negligence  of  the  defendant  or  Its  serv- 
ants, but,  acting  negligently  and  without  any 
sort  of  care  or  caution  for  his  own  safety, 
leaped  from  tbe 'car  he  was  on,  where  he 
would  have  been  safe  had  he  remained,  di- 
rectly in  front  of  an  approaching  car,  merely 
on  account  of  some  women  hollering,  "Jump!" 
thereby  causing  his  death,  and  clearly  the  de- 
fendant had  tbe  right  to  have  this  theory 
presented  to  the  Jury  by  appropriate  Instruc- 
tions, in  view  of  the  fact  that  there  was  evi- 
dence tending  to  sustain  that  theory. 

"Where,  in  a  personal  Injury  case,  the  evi- 
dence is  conflicting  both  as  to  the  negligence 
of  the  defendant  and  the  contributory  neg- 
ligence of  the  plaintiff,  it  is  proper  to  In- 
struct the  Jury  on  each  of  the  points."  G.  & 
O.  Ry.  Co.  v.  Christian,  110  Va.  723,  67  S. 
E.  345;  Riverside  Co.  ▼.  Husted,  109  Va. 
688,  64  S.  E.  958. 

"When  two  theories  of  a  case  are  presented 
by  the  evidence,  upon  one  of  which  the  Jury 
has  been  sufficiently  instructed.  It  is  error 
to  refuse  an  instruction  based  upon  tbe  other 
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theory  of  the  case,  which,  if  sustained,  would 
require  a  different  verdict."  N.  Y.,  etc.,  E. 
Co.  V.  WUson,  109  Va.  754,  64  S.  B.  1060; 
Norfolk  Ry.  Co.  v.  Higgins,  108  Va.  324,  61 
S.  E.  766;  Low  Moor  Iron  Co.  t.  La  Bianca, 
106  Va.  83,  55  S.  E.  532;  Richmond  Pass., 
etc..  Co.  T.  Gordon,  102  Va.  498,  46  S.  E. 
772;  Wash.  Southern  Ry.  Co.  t.  Cheshire, 
109  Va.  741,  65  S.  E.  27. 

In  this  case  plaintiff's  fifth  Instruction  pre- 
sented directly  his  theory  of  the  case,  as 
made  hy  the  evidence,  as  follows:  "When  a 
passenger,  through  the  negligence  of  a  com- 
mon carrier  of  passengers,  is  placed  In  a  sit- 
uation where  he  must  adopt  a  perilous  al- 
ternative, OP  where  in  the  terror  of  an  emer- 
gency, for  which  he  is  not  responsible  and 
for  which  the  common  carrier  is  responsible, 
he  acts  wildly  or  negligently  and  suffers  in 
consequence,  such  negligent  conduct  under 
these  circumstances  is  not  contributory  negli- 
gence, for  the  reason  that  persons  in  great 
peril  are  not  required  to  exercise  all  that 
presence  of  mind  and  carefulness  which  are 
Justly  required  of  a  careful  and  prudent  man 
under  ordinary  circumstances." 

Whatever  objection  might  have  been  made 
to  defendant's  instruction  "G"  because  of  the 
use  of  the  word  "danger,"  rather  than  "ap- 
parent danger,"  was  fully  met  by  an  unmark- 
ed Instruction  given  by  the  court  at  the  in- 
stance of  the  defendant  as  It  would  seem, 
and  to  which  no  objection  la  made  here,  to 
wit:  "The  court  Instructs  the  Jury  that  it  is 
not  sufficient  for  the  plaintiff  to  prove  that 
his  Intestate  may  have  been  frightened  and 
excited.  Before  he  can  recover  under  the 
charge  in  this  case,  he  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  circum- 
stances created  by  the  defendant  or  its  serv- 
ants were  such  as  to  place  a  reasonable  man 
under  the  Immediate  apprehension  of  dan- 
ger." 

Defendant's  instruction  "A"  Is  objected  to, 
first,  on  the  ground  that  it  required  the  neg- 
ligence of  the  defendant  to  be  established  as 
charged  in  the  declaration,  and  led  the  Jury 
to  believe  that  the  court  required  proof  of 
each  separate  and  inconsistent  act  of  negli- 
gence contained  in  the  four  separate  and  dis- 
tinct counts  of  the  declaration ;  and,  second, 
because  the  frame  of  the  Instruction  directed 
the  attention  of  the  Jury  to  the  count  of. 
the  declaration  charging  negligence  in  the  op- 
eration of  the  car  which  struck  Adamson. 
We  confess  our  inability  so  to  read  the  in- 
struction. 

In  City  of  Richmond  v.  Wood,  109  Va.  75, 
63  S.  E.  449,  it  was  held:  "If  an  instruction 
properly  states  the  law  applicable  to  the  facts 
which  the  plaintiff  has  pleaded  and  under- 
taken to  prove,  it  need  not  tell  the  Jury  to 
which  count  of  the  declaration  it  Is  applica- 
ble, in  the  absence  of  a  request  to  that  ef- 
fect, or  some  circumstance  rendering  it  nec- 
essary." 

The  plaintiff  complains  generally  of  the 
defendant's  Instructions  because  of  their  in- 


completeness— ^1.  e.,  the  correctness  of  the 
general  principles  stated  is  admitted — but 
complaint  Is  made  because  of  the  absence  of 
qualifications  to  the  facts  of  the  case  at  bar. 

A  complete  answer  to  this  contention  is 
that  th4  defendant  was  entitled  to,  and  only 
got  in  its  instructions,  a  statement  of  the 
law  applicable  to  the  defendant's  theory  of 
the  case,  and  whatever  qualifications  of  the 
rules  of  law  invoked  was  needed  were  fully 
explained  in  the  instructions  given  at  the  in- 
stance of  the  plaintiff  and  the  unmarked  in- 
struction given  at  the  request  of  the  defend- 
ant Truckers  Co.  v.  White,  108  Va.  147,  60 
S.  B.  630. 

The  next  contention  of  the  plaintiff  is  that 
the  verdict  of  the  Jury  should  have  been  set 
aside  because  it  was  contrary  to  the  law  and 
the  evidence,  but  he  does  not  discuss  this 
grotnd  of  error  and  merely  states  bis  conclu- 
sion from  the  evidence. 

The  instructions  of  the  court  fairly  submit- 
ted the  case  upon  the  evidence  to  the  Jury,  and 
the  Jury  failed  to  take  the  view  of  the  plain- 
tiff that  the  negligence  of  the  defendant  caus- 
ed a  perilous  situation  which  was  accom- 
panied by  consternation  on  part  of  the  passen- 
gers and  crew  abroad  the  car  upon  which 
Adamson  was  seated,  and  that  by  reason  of 
this  condition  Adamson  Jumped  from  the  car 
Just  as  the  collision  occurred  or  was  about  to 
occur,  and  therefore  this  was  not  negligence 
on  his  part  Besides  the  fact  not  controvert- 
ed, that  all  who  remained  on  the  car  from 
which  Adamson  Jumped  escaped  any  sort  of 
injury,  and  that  the  car  itself  was  not  dam- 
aged beyond  a  bent  fender,  the  Jury  were 
warranted  in  concluding  from  the  evidence 
given  by  plaintiffs  own  witnesses  that  the 
negligence  of  the  defendant  did  not  cause  to 
exist  on  the  car  upon  which  Adamson  was 
a  passenger  such  a  condition  of  peril  or  dan- 
ger as  authorized  him  to  adopt  a  "perilous 
alternative" — 1.  e.,  he  was  not  confronted 
with  the  "terror  of  an  emergency" — for  which 
he  was  not  responsible,  and  therefore  his  ac- 
tion was  not  Justified  and  he  was  not  reliev- 
ed from  the  imputation  of  contributory  neg- 
ligence. 

One  of  the  plaintlfTs  witnesses  does  testi- 
fy as  to  some  excitement  on  the  car,  and  an- 
other, whose  testimony  is  to  be  considered  as 
absolutely  true  in  favor  of  the  defendant 
since  the  plaintiff  stands  here  as  upon  a  de- 
murrer to  the  evidence,  after  testifying  to 
having  been  a  passenger  on  the  car  with  a 
number  of  others,  including  Adamson,  and 
that  the  trolley  pole  came  off  and  extinguish- 
ed the  lights,  etc.,  says:  "While  we  were 
standing  there,  the  car  being  more  or  less 
crowded,  but  not  uncomfortably  so,  we  heard 
several  voices,  principally  women,  and  in 
looking  around  we  saw  a  car  making  towards 
us,  coming  from  Ocean  View.  My  first 
thought  was  that  the  car  would  stop  before 
it  peached  us,  but  Just  as  it  was  apparently 
going  to  stop,  or  at  the  time  which  it  should 
have  taken  to  stop,  it  hit  ua.    The  impact 
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was  not  very  great,  however."  Again,  this 
same  witness  states:  "When  attention  was 
diverted  by  voices  of  women,  I  turned 
around.  My  first  thought  was  that  the  car 
would  stop  some  distance  before  It  ireached 
us.  Naturally  I  sat  and  waited  to  see  what 
the  result  would  be,  and  after  It  hit  us  the 
jar  was  so  slight  that  it  did  not  matter  at 
all  to  me." 

In  Riverside,  etc.,  Mills  v.  Lanier,  102  Va. 
148,  45  S.  B.  875,  the  opinion  of  this  court 
by  Whittle,  J.,  says:  "The  case  stands  here 
as  on  a  demurrer  to  the  evidence,  and  it  Is 
beyond  the  province  of  this  court  to  follow 
counsel  for  the  plaintiff  in  error  in  his  dis- 
cussion of  the  countervailing  evidence  upon 
which  he  relies  to  sustain  his  theory  of  the 
case." 

There  Is  other  evidence  in  the  record, 
which  we  do  not  deem  it  necessary  to  re- 
view, tending  to  prove,  as  the  jury  doubtless 
concluded,  that  the  situation  created  by  the 
defendant's  negligence  was  not  such  as  to 
compel  Adamson  to  adopt  a  "perilous  alter- 
native" or  confront  him  with  the  "terror  of 
an  emergency,"  whereby  he  was  relieved  of 
the  duty  of  exercising  due  care  and  caution 
for  his  own  safety,  and  that  his  death  was 
due  to  his  own  careless  and  reckless  con- 
duct, and  not  to  the  negligence  of  the  defend- 
ant. 

It  is  farther  contended  for  the  plaintiff 
that  he  was  entitled  to  a  new  trial,  "because 
of  "after-discovered  evidence."  When  we 
turn  to  the  bill  of  exceptions  which  presents 
this  alleged  error,  we  find  that  the  motion 
was  made,  not  because  of  "after-discovered 
evidence,"  but  because  of  the  late  discovery 
of  the  residence  of  certain  witnesses,  whose 
testimony  was  well  known  to  the  plaintiff 
and  his  attorneys.  It  also  appears  from  the 
affidavits,  the  basis  of  this  motion,  that  the 
so-called  "after-discovered  evidence"  was 
evidence  of  witnesses  who  testified  at  the 
ooroner's  inquest  over  the  body  of  Adamson, 
at  which  one  of  plaintiff's  connsel  was  pres- 
ent, representing  the  estate  of  the  decedent. 

In  Wj-nne  v.  Newman's  Adm'r,  75  Va.  811, 
the  opinion  by  Burks,  J.,  says  that  "courts 
of  law  sometimes  grant  new  trials,  but  al- 
ways with  great  reluctance,  and  never  ex- 
cept under  special  circumstances,"  and  the 
rule  stated  In  the  opinion  as  applicable  to  a 
motion  for  a  new  trial  based  on  after-discov- 
ered evidence  is  that,  in  order  to  Justify  the 
granting  of  the  motion,  the  first  requisite  is 
that  the  evidence  must  have  been  discovered 
since  the  trial. 

Here,  as  we  have  seen,  the  case  is  merely 
d  subsequent  location  of  absent  witnesses, 
whom  the  plaintiff  had  summoned,  but  who 
did  not  attend"  the  trial,  and,  notwithstand- 
ing the  return  of  the  subpcena  "not  found," 
the  plaintiff  made  no  motion  for  a  continu- 
ance and  elected  to  go  to  trial.  Under  these 
circumstances,  clearly  the  court  did  not  err 


in  overruling  the  motion  for  a  new  trial  be- 
cause of  "after-discovered  evidence." 

The  remaining  assignment  of  error  is  to  the 
refusal  of  the  court  to  sustain  a  motion  for 
a  venire  facias  de  novo,  based  substantially 
upon  the  ground  that  the  verdict  is  uncer- 
tain; it  being  "for  the  defendant,"  while,  in 
fact,  there  were  two  defendants  named  In 
the  declaration. 

There  were  two  defendants  named  to 
the  declaration,  the  Norfolk  &  Portsmouth 
Traction  Company  and  the  Norfolk  Railway 
&  Light  Company,  but  the  record  In  no 
way  discloses  any  relation  or  connection 
whatsoever  of  the  Norfolk  Railway  &  Light 
Company  with  the  accident  stated  in  the 
declaration,  or  with  the  properties  concern- 
ed. Moreover,  the  whole  inejuiry  at  the 
trial  was  directed  at  the  Norfolk  &  Ports- 
mouth Traction  Company  as  the  defendant, 
and  the  plaintiff's  Instructions  all  relate  to 
one  defendant,  his  sixth  naming  the  Nor- 
folk &  Portsmouth  Traction  Cominny  as 
follows:  "Therefore,  if  the  jury  believe  from 
the  evidence  that  such  foresight,  prudence, 
and  skill  were  not  exercised  by  the  employes 
of  the  Norfolk  &  Portsmouth  Traction  Com- 
pany, and  that  as  a  result,"  etc. 

The  verdict  was  plainly  Intended  by  the 
Jury  as  a  finding  upon  the  Issue  made  by  the 
defendant's  plea  of  not- guilty,  or  as  said  In 
the  case  of  Porter  v.  Cotney,  etc.,  3  Ala.  314, 
a  finding  that  the  plaintiff  was  not  entitled 
to  recover.  In  that  case  the  verdict  was, 
"We,  the  Jury,  find  the  issue  in  favor  of  the 
defendant,"  and  the  appellate  Court  held 
that  "the  reasonable  Intendment  Is  that  de- 
fendant was  unintentionally  nsed  for  defend- 
ants and  the  verdict  Is  decisive  of  the  case." 

In  Peters  v.  Johnson,  50  W.  Va.  644,  41  S. 
E.  100,  57  L.  R.  A.  428,  88  Am.  St  Rep.  900, 
the  opinion  says:  "Verdicts  are  to  be  favor- 
ably construed,  and,  if  the  point  in  issue  Is 
substantially  decided  by  the  verdict  It  Is 
good,  and  when  the  meaning  of  the  Jury  can 
be  satisfactorily  collected  from  the  verdict, 
upon  the  matters  involved  in  the  issue.  It 
ought  not  to  be  set  aside  for  Irregularity  or 
want  of  form  in  its  wording."  See.  also, '29 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  p.  1017  et  seq. 

We  are  of  opinion  that  there  Is  no  error 
In  any  of  the  rulings  of  the  circuit  court  com- 
plained of.  and  Its  Judgment  is  afflnued. 

Affirmed. 

HARRISON,  J.,  absent 


(Ul  Va.  7i«) 

NORFOLK  ft  W.  RY.  CO.  r.  OVER- 
TON'S ADM'R. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12„  1911.) 

1.  Rahboaus  (8  85C»)  —  Opbratiow  —  Acci- 
dents AT  Cbossino— CaossiHo  BT  OvaftOM. 
Where  a  pathway  across  a  railroad  is  used 
by  60  to  100  persons  per  day  with  the  knowl- 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Barlea  ft  RepT  InOezea 
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edge  of  the  servants  of  the  railroad,  one  injur- 
ed while  crossing  the  railroad  on  the  pathway 
ia  a  licensee,  and  not  a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  T>ig.  §§  1228-1234;   Dec.  Dig.  i  356.*] 

2.  RAILB0AD8  (J  351*)  —  Opebation  —  Acci- 
dents AT  Grosbinqs— Action  fob  Injubibs 

— IWSTBDCTION. 

In  an  action  for  a  death  at  a  railroad  cross- 
ing, where  the  engineer  testified  that  the  cab 
of  his  engine  had  reached  the  tower  bonse  be- 
side the  track  when  the  deceased  appeared  be- 
yond the  tower  house,  approaching  and  close  to 
the  trade,  while  plaintiffs  witnesses  testified 
that  the  engine  was  still  some  distance  away 
when  the  deceased  came  near  the  trade,  so  as 
to  be  seen  beyond  the  tower  house,  an  instruc- 
tion that  it  was  the  duty  of  the.  railroad  com- 
pany to  use  reasonable  care  to  discover  deceas- 
ed, and  that  if  it  did  not  use  such  care,  and 
by  its  failure  to  do  so  the  accident  occurred, 
the  finding  should  be  for  plaintiff,  was  properly 
given,  on  the  theory  that,  if  plaintiffs  testi- 
mony were  true,  the  engineer  was  negligent  ei- 
ther in  not  seeing  deceased,  or  in  not  giving  an 
alarm  or  trying  to  stop  the  train  before  the 
engine  reached  the  place  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1198-1215 ;   Dec.  Dig.  {  351.*] 

8.  Raixboads  (S  351*)  —  Operation  —  Acci- 
dents AT  Cbossing»— Action  fob  Injubibs 
—Instruction. 

In  an  action  for  the  death  at  a  railroad 
crossing  of  a  boy  13  years  old,  an  instruction 
barring  recovery  if  deceased  failed  to  look  and 
listen  Defore  attempting  to  cross  the  railroad 
track.  If  the  deceased  was  sufficiently  intelligent 
to  be  guilty  of  contributory  negligence,  was 
properly  modified  by  basing  the  effect  of  his 
failure  to  look  and  listen  on  the  condition  that 
he  was  capable  of  knowing  the  danger  of  cross- 
ing the  railroad  track  on  which  trains  were 
frequently  passing,  and  that  he  failed  to  use 
that  intelli?ence  which  his  age,  experience,  and 
capacity   indicated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1198-1215;  Dec.  Dig.  §  351.*] 

4.  Railroads  (S  320*)  —  Operation  —  Acci- 
dents  AT   Crossings— Precautions  as  to 
Persons  Seen  at  or  Near  Cbosbino. 
An  engineer  has  the  right  to  presume  that 
a  pedestrian  will  stop  before  reaching  the  track 
in    front   of   a    moving   train,   where   there    is 
nothing  in  his  appearance  to  indicate  that  he 
is  not  conscious  of  the  danger. 

[Ed.  Note.— For  other  jasea,  see  Railroads, 
Cent.  Dig.  S  1016;    Dec  Dig.  f  320.»] 

8.  Railroads  (§  348*).  —  Operation —Acci- 
dents AT  Cbossino— Actions  fob  Injuries 
—Evidence. 

E^vidence  that  a  train  was  from  50  to  96 
feet  from  a  crossing  when  decensed  first  ap- 
peared beyond  a  tower  house  within  12  feet  of 
the  track,  approaching  it,  apparently  uncon- 
scious of  his  danger,  having  his  attention  fixed 
upon  a  freight  train  passing  on  a  further  track, 
and  that  he  was  struck  and  killed  on  stepping 
upon  the  first  track,  is  insufficient  to  sustain 
a  finding  that  the  railroad  company  was  guilty 
of  negligence  resulting  in  his  death. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent,  Dig.  H  1138-1150;    Dec.  Dig.  f  348.»] 

Error  to  Circuit  Court,  Norfollt  County. 

Action  by  the  administrator  of  Leroy  Over- 
ton against  the  Norfolk  &  Western  Railway 
Company.  EYom  a  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed  and  re- 
manded for  new  trial. 


Hngbes  &  Little,  for  plaintiff  In  error.  O. 
L.  Shackleford  and  Daniel  Coleman,  for  de- 
fendant in  error. 

CARDWBLL,  J.  This  action  was  brought 
to  recover  damagM  for  tlie  death  of  Leroy 
Overton,  an  infant  13  years  or  more  of  age, 
which  It  Is  alleged  was  caused  through  the 
negligence  of  the  defendant  railway  company. 

It  appears  that  the  place  where  the  fatal 
accident  which  Is  the  basis  of  this  suit  oc-' 
curred  was  a  point  on  the  defendant's  right 
of  way  located  in  Norfollc  county,  outside 
of  Norfolk  city,  In  the  direction  of  Suffolk, 
being  the  point  where  the  defendantis  tracks 
are  crossed  by  the  tracks  of  the  Virginian, 
formerly  known  as  the  Tidewater,  Railroad. 
At  this  point  the  defendant's  tracks  run  ap- 
proximately north  and  south,  and  the  Vir- 
ginian Railroad  crosses  in  a  direction  ap- 
proximately northeast  and  southwest.  At 
this  crossing  the  Virginian  has  one  track  and 
the  defendant  three  tracks;  the  latter  being 
the  regular  double  tracks  of  the  main  line 
at  that  point  for  trains  inbound  and  out- 
bound to  and  from  Norfolk  city,  together 
with  a  siding  to  the  east  of  the  main  line. 
The  defendant's  train  which  struck  and  In- 
stantly killed  plaintiff's  intestate  was  the 
morning  express,  commonly  known  as  the 
"Cannon  Ball  Express." 

The  plaintiff's  Intestate  was  a  white  boy, 
about  five  feet  In  height,  who  bad  resided 
in  Berkeley  ward  of  Norfolk  city,-  and  bad 
employment  in  a  silk  mill  In  the  vicinity  of 
the  place  of  the  accident  Near  the  inter- 
section of  the  two  railroads,  west  of  the  de- 
fendant's tracks  and  north  of  the  Virginian's 
single  track,  there  stands  a  signal  tower 
maintained  by  the  Virginian  for  the  purpose 
of  operating  the  trains  of  the  two  roads  over 
this  crossing  in  safety.  On  the  morning  of 
the  accident  the  "Gannon  Ball"  train  was 
running  on  the  regular  outbound  track  from 
Norfolk  towards  Suffolk — I,  e.,  In  a  south- 
erly direction — going  at  the  speed  of  about 
25  miles  an  hour,  slower  than  the  usual 
speed  of  that  train,  but  the  speed  provided 
in  tbe  regulations  for  passing  this  crossing 
and  the  Interlocking  system  adjacent  thereto, 
and  struck  decedent  at  a  point  south  of  tbe 
tower.  At  the  time  of  the  accident  a  freight 
train  o*f  tbe  defendant  was  passing  tbe  point 
of  the  accident  on  tbe  other  or  inl>ound  track 
for  Norfolk,  to  the  left  of  the  tower  and 
track  on  which  the  "Cannon  Ball"  train 
was  running,  viewed  from  the  direction  that 
the  last-named  train  was  approaching,  and 
the  freight  train  bad  Just  about  half  passed 
tbe  point  of  the  accident  so  that  its  middle 
was  oi^oslte  the  said  point  Tbe  engiaeman 
on  the  "Cannon  Ball"  train,  who  was  at  bis 
station  on  tbe  right  of  bis  cab  keeping  a 
lookout  as  he  approached  tbe  crossing,  had 
signals  from  the  tower  which  showed  that 
tbe  crossing  was  open  for  bis  train,  and  that 


•Far  other  cases  see  same  topic  and  section  NUUBBR  In  Dec.  Die  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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he  conld  proceed  without  Stopping.  When  his 
engine  was  approaching  the  crossing,  bnt 
some  distanoe  away,  the  englneman  saw 
three  boys  approaching  the  crossing  along  a 
path  leading  to  the  tracks  at  right  angles, 
on  the  right  side  of  the  tower,  which  path 
runs  along  a  line  of  trees,  and  it  was  a  very 
common  thing  for  the  englneman  to  see  peo- 
ple, men,  women,  and  children,  approaching 
^is  crossing  as  the  train  neared  it,  so  that 
there  was  nothing  to  cause  him  to  suppose 
that  these  boys  woujd  go  upon  the  track  In 
front  of  his  on-rushlng  train.  Soon  after 
the  englneman  saw  these  boys  In  the  path 
walking  "towards  the  track  In  front  of  his 
train,  they  disappeared  behind  the  tower, 
and,  when  he  next  sav^  plalntlfTs  Intestate 
he  appeared  from  behind  the  tower,  stUl 
walking  In  the  direction  of  the  track.  At 
this  time,  according  to  the  statement  of  the 
englneman  when  testifying  for  the  defend- 
ant in  this  case,  bis  engine  was  practically 
at  the  tower,  but  according  to  plaintiff's  wit- 
nesses, as  we  shall  see  later  on,  It  was  some 
distance  away.  There  was  a  system  of  rods, 
consisting  of  small  steel  rods  forming  a  cor- 
duroy surface  of  6  feet,  5%  Inches,  connect- 
ing with  an  interlocking  switch  equipment, 
which  rods  ran  parallel  to  the  West  rail  of 
the  defendant's  track,  upon  which  Its  "Can- 
non Ball"  train  was  running,  and  the  dis- 
tance from  the  nearest  rail  of  the  defend- 
ant's track  to  the  outer  edge  of  the  Inter- 
locking switch  system  was  11  feet  When 
the  englneman,  as  he  claims,  saw  the  deced- 
ent appear  from  behind  the  tower,  he  was 
then  to  the  right  of  these  rods,  so  that  the 
situation  was  such  as  not  to  cause  him  to 
entertain  any  Idea  that  the  decedent  would 
go  upon  the  track  In  a  position  of  danger 
until  his  first  suspicions  were  aroused  by  see- 
ing that  the  boy  was  In  the  act  of  stepping 
upon  the  rods,  and  was  looking  across  the 
tracks  and  not  towards  his  train,  whereupon 
he,  at  this  moment  of  suspicion,  rapidly  blew 
four  sharp  alarm  whistles,  and  simultane- 
ously applied  the  emergency  brake,  but  It 
was  Impossible  to  check  the  train  at  that 
point,  because,  before  the  signals  had  entirely 
ended,  the  boy  had  stepped  upon  the  track 
In  front  of  the  train,  and  was  struck  by 
the  pilot  and  Immediately  killed. 

Before  the  building  of  the  Virginian  Rail- 
way, there  had  been  In  use  for  a  number  of 
years  a  neighborhood  road  extending  In  a 
southeasterly  and  northwesterly  direction 
across  the  defendant's  tracks  at  the  point  of 
this  accident,  but,  when  the  Virginian  Rail- 
way was  built,  Its  roadbed  was  elevated 
above  the  original  level,  so  that  the  neighbor- 
hood road  could  no  longer  be  used  as  for- 
merly and  was  thereafter  used  only  as  a 
pathway  for  pedestrians  going  from  one  side 
of  defendant's  tracks  to  the  other.  The  num- 
ber of  persons  using  this  pathway  during 
the  course  of  a  day  was  by  various  witnesses 
estimated  at  from  60  to  100,  and  this  use  was 
known  to  the  servants  of  the  defendant,  so 


that  in  this  case  the  plaintiff's  Intestate  U 
to  be  regarded  as  a  licensee,  and  not  as  a 
trespasser  upon  the  right  of  way  of  the  de- 
fendant 

The  trial  resulted  In  a  verdict  and  Judg- 
ment for  $2,500  In  favor  of  the  plaintiff, 
which  we  are  asked  to  review  and  reverse. 

Defendant  Insists  here  on  Its  exception 
taken  at  the  trial  to  the  giving  of  the  seventh 
and  eighth  Instructions  asked  b'y  the  plain- 
tiff; the  exception  to  the  seventh  Instruction 
being  upon  the  ground  that  there  was  no  evi- 
dence In  the  case  upon  which  to  base  it 

The  Instruction  Is  as  follows:  "The  court 
Instructs  the  jury  that  even  though  they  may 
believe  from  the  evidence  that  the  plaintiffs 
Intestate,  when  seen  by  the  defendant's  serv- 
ant was  not  then  in  a  position  of  danger, 
still  If  they  further  believe  from  the  evidence 
that  the  said  servant  of  the  defendant  sus- 
pected, or,  in  the  exercise  of  ordinary  fore- 
sight would  have  suspected  from  the  sur- 
rounding circumstances  that  the  plalnttfTs 
Intestate  was  unaware  of  the  approaching 
train,  and  was  In  close  proximity  to  the 
track  upon  which  said  train  was  running, 
and  would  likely  get  into  a  dangerous  posi- 
tion on  or  near  said  tracks,  and  be  Injured 
by  said  approaching  train,  then  It  was  the 
duty  of  the  said  defendant  to  exercise  ordi- 
nary care  to  prevent  Injury  to  the  plaintiff's 
Intestate." 

We  are  of  opinion  that  the  evidence  was 
not  sufficient  to  Justify  the  giving  of  this 
Instruction,  as  we  shall  see  later  In  this 
opinion. 

PlalntlfTs  eighth  Instruction  Is  as  follows : 
"The  court  Instructs  the  jury  that  If  they 
believe  from  the  evidence  that  the  place  at 
which  the. accident  complained  of  occurred 
had  been  In  dally  use  as  a  cross-way  for  pe- 
destrians for  a. long  time  by  a  large  number 
of  persons.  Including  women  and  children,  In 
that  vicinity,  and  that  its  use  was  well  known 
to  the  defendant  It  was  then  the  duty  of 
the  defendant  company  to  use  reasonable 
care  to  discover  Leroy  Overton  If  on  or  about 
to  cross  the  railroad .  track  on  which  the 
train  was  proceeding  and  In  danger  at  that 
place,  and  that  If  the  said  defendant  did 
not  use  such  care,  and  that  by  Its  failure  so 
to  do  the  accident  occurred,  then  they  must 
find  for  the  plaintiff's  Intestate,  even  though 
they  may  believe  from  the  evidence  that  the 
plalntlfTs  intestate  was  guilty  of  contribu- 
tory negligence,  provided  they  believe  from 
the  evidence  that  the  servants  of  the  said 
defendant  In  charge  of  its  engine  did  not  do 
all  they  could,  consistently  with  their  own 
safety,  to  avoid  the  Injury  after  the  said 
danger  to  the  said  Leroy  Overton  was  known 
or  might  have  been  discovered  by  the  said 
servants  of  the  defendant  by  the  exercise  of 
ordinary  care  In  keeping  a  lookout  for  per- 
sons at  the  place  where  the  accident  occur- 
red." 

The  objection  to  this  Instruction  Is  directed 
at  the  following  language  contained  tbereln; 
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"♦  ♦  •  It  was  then  the  duty  of  the  de- 
fendant company  to  use  reasonable  care  to 
discover  Leroy  Overton  if  on  or  about  to 
cross  the  railroad  track  on  which  the  train 
was  proceeding  and  in  danger  at  that  place, 
and  that  if  the  said  defendant  did  not  use 
such  care,  and  that  by  its  failure  so  to  do 
the  accident  occurred,  then  they  must  find 
for  the  plaintiffs  intestate.    *    •    *" 

The  two  theories  intended  to  be  presented 
by  this  instruction,  and  which  the  evldoice 
tended  to  sustain,  were,  first,  that  the  en- 
gineer's statement  to  the  effect  that  the  cab 
of  his  engine  had  reached  the  tower  house 
wh^i  the  deceased  stepped  upon  the  inter- 
locking switch  system  was  Inaccurate. 
Therefore,  if  this  act  on  deceased's  part 
took  place  when  the  engine  was  some  dis- 
tance north  of  the  tower,  as  testified  to  by 
plaintiff's  witnesses,  the  engineer  either  did 
not  aee  it,  or,  if  he  saw  it,  did  not  take 
immediate  means  of  warning  the  decedent 
of  his  danger,  wherefore  the  jury  might  take 
this  statement  of  the  engineer  in  connection 
with  the  statement  of  plaintiffs  witnesses 
and  reach  the  conclusion  that  the  engineer 
did  not  see  the  boy  in  the  act  of  crossing 
the  interlocking  switch  system,  nor  until  he 
was  about  to  step  on  the  tracks;  that  if 
the  engineer  saw  deceased  and  his  danger, 
as  he  stepped  upon  the  interlocking  switch 
system,  when  the  engine  was  50  feet  or  more 
to  the  north  of  the  tower,  be  was  negligent 
In  not  giving  the  alarm  or  trying  to  stop  the 
train  before  the  engine  reached  the  platform, 
or  If,  on  the  other  band,  he  did  not  see  the 
deceased  until  the  engine  had  reached  the 
platform,  when  according  to  plaintiffs  wit- 
nesses the  deceased  had  reached  the  tracks, 
then  the  engineer's  negligence  consisted  in 
falling  to  discover  deceased  crossing  the 
switch  system. 

We  are  of  opinion  that  the  plaintiff  had 
the  right  to  submit  the  two  theories  set  forth 
in  the  Instruction  to  the  Jury,  especially  as 
the  defendant  had  presented  its  theory  of 
the  case  in  the  seven  instructions  it  asked, 
and  which  were  given.  See  the  case  of 
Adamson's  Adm'r  v.  Norfolk  &  Portsmouth 
Trac.  Oo.  (just  decided  by  this  court)  89  S. 
E.  1055. 

The  refusal  of  the  circuit  court  to  give 
defendant's  instruction  No.  8,  and  the  giving 
in  lieu  thereof  the  court's  own  instruction 
marked  No.  3A,  is  assigned  as  error. 

The  Instruction  refused  is  as  follows:  "It 
was  the  duty  of  the  plaintiff  to  look  and 
listen  before  attempting  to  cross  the  defend- 
ant's tracks  at  any  point  or  points  from 
which  he  might,  by  the  exercise  of  ordinary 
care,  have  seen  or  heard  the  approaching 
train.  And  if  you  believe  from  the  evidence 
that  he  might,  by  so  doing,  have  ascertained 
the  approach  of  the  train  in  time  to  avoid 
the  accident,  it  must  be  conclusively  pre- 
sumed that  he  disregarded  the  rule  of  law 
and  common  prudence  and  did  not  look  and 
listen,  or  if  he  looked  and  listened  that  be 


went  negligently  into  an  obvious  danger,  if 
you  believe  from  the  evidence  that  the  de- 
ceased was  sufficiently  intelligent  to  be  guil- 
ty of  contributory  negligence." 

The  court's  instruction  No.  3A  is:  "If  the 
jury  believe  from  all  the  evidence  that  the 
deceased  was  a  boy  capable  of  knowing  the 
danger  of  crossing  a  railroad  track  upon 
which  trains  were  frequently  passing,  then 
it  was  his  duty  to  look  and  listen  before  at- 
tempting to  cross  the  defendant's  tracks  at 
any  point  or  points  from  which  he  might 
have  seen  or  heard  the  approaching  trains, 
and.  If  be  failed  to  use  or  exercise  that  in- 
telligence which  his  age,  experience,  and  ca- 
pacity indicated  by  failing  to  look  and  lis- 
ten, then  you  shall  find  for  the  defendant" 

We  think  that  Instruction  No.  3,  as  asked, 
was  defective.  In  that  It  confined  the  test  of 
an  infant's  capacity  for  negligence  to  his  in- 
telligence only,  while  the  rule  of  law  that 
the  capacity  of  an  infant  between  the  age 
of  seven  and  fourteen  years  for  contributory 
negligence  is  dependent  not  only  upon  his 
general  intelligence,  but  also  upon  his  expe- 
rience and  maturity,  is  well  settled.  There- 
fore the  circuit  court  rightly  changed  the 
Instruction  so  that  the  capacity  of  the  de- 
ceased was  to  be  determined  not  alone  by  his 
intelligence  but  also  by  his  experience  and 
capacity,  and  this  was  not  unfavorable,  but 
favorable,  to  the  defendant 

The  remaining  assignment  of  error  Is  to 
the  refusal  of  the  trial  court  to  set  aside 
the  verdict  and  award  the  defendant  a  new 
trial,  on  the  ground  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence. 

The  first  question  presented  under  this  as- 
signment Is:  Was  the  evidence  sufficient  to 
warrant  the  Jury's  finding  that  the  defend- 
ant's servants  were  guilty  of  negligence,  and 
that  their  negligence  was  the  proximate  and 
sole  cause  of  the  death  of  plaintiffs  Intes- 
tate? 

In  considering  this  question,  we  may  say 
in  the  outset,  and  without  reference  to  the 
evidence  In  detail,  that  it  is  conclusively 
shown  that  the  deceased,  who  was  certainly 
not  under  13  years  of  age  and  from  the  shad- 
owy evidence  as  to  his  age  might  have  been 
as  much  as  14  years  old,  was  of  sufficient 
intelligence,  experience,  and  capacity  to  be 
held  guilty  of  contributory  negligence,  con- 
sidered with  reference  to  the  particular  sit- 
uation presented  In  this  case.  It  may  also 
be  stated  here  that  it  is  not  seriously  claim- 
ed that  when  the  englneman  of  the  defend- 
ant first  saw  the  deceased  and  his  compan- 
ions walking  along  the  footway  leading  to 
the  defendant's  tracks,  before  a  view  of  them 
became  obstructed  by  the  tower  and  when 
the  approaching  train  was  some  500  feet 
away,  a  duty  was  imposed  upon  him  to  take 
precautions  to  prevent  deceased  from  going 
upon  the  tracks  in  front  of  the  rapidly  ap- 
proaching train;  nor  is  it  claimed  that  the 
train  by  reason  of  the  englneman's  seeing 
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the  deceased  and  his  companions  walking 
along  the  pathway  towards  the  tracks  and 
before  they  reached  the  tower  should  have 
been  brought  to  a  stop  before  its  engine 
reached  the  tower. 

The  question,  therefore,  upon  which  the 
case  turns,  is:  What  was  the  negligence  of 
the  defendant's  servants  that  alone  caused 
the  death  of  plaintiff's  Intestate?  In  other 
words,  when  did  the  engineman  have  reason 
to  believe  that  the  deceased  was  going  into 
a  dangerous  position,  or  when  should  he 
have  discovered  the  Intention  of  the  deceased 
to  disregjird  his  own  duty  to  look  and  listen 
for  the  train  and  to  walk  upon  the  tracks  in 
front  of  the  rapidly  approaching  train ;  and. 
If  after  the  engineman  saw,  or  ought  to  have 
seen,  the  deceased's  dangerous  situation,  did 
he  or  did'  he  not  use  all  reasonable  means 
at  his  command  to  prevent  injury  to  the  de- 
ceased? 

According  to  t>laintiff's  own  witnesses,  the 
deceased  was  paying  no  attention  to  the  ap- 
proach of  any  other  train  to  the  crossing, 
but,  with  his  eyes  fixed  on  the  moving  freight 
train  in  front  of  him,  he  walked,  at  the 
speed  of  from  three  to  four  miles  an  hour, 
over  the  interlocking  switch  system.  In  the 
path  passing  near  to  the  tower,  and  upon 
the  track  in  front  of  the  on-rushing  train, 
which  Instantly  struck  lUm,  and  that,  when 
deceased  stepped  upon  the  switch  rods,  the 
train  was  at  least  50  feet  away,  none  of  the 
witnesses  putting  it  at  a  distance  greater 
than  96  feet,  while  the  engineer  running  the 
tti'ain  says  that,  when  deceased  stepped  upon 
tbi»  switch  rods  and  had  taken  a  second  step 
Indicating  a  purpose  to  keep  on  in  the  direc- 
tion of  the  tracks,  the  engine  was  right  at 
the  tower  house.  All  the  witnesses  agree 
that  deceased  was  struck  the  very  moment 
that  he  stepped  upon  the  railroad  track,  and 
that  bis  nearest  companion  was  but  a  few 
feet  behind  him.  Accepting  as  true  the  state- 
ment of  plaintiff's  witnesses  that,  when  de- 
ceased stepped  upon  the  switch  rods  and 
when  the  engineman  first  saw  him  after  he 
emerged  from  behind  the  tower,  the  train 
was  not  less  than  50  nor  more  than  96  feet 
away,  what  duty  did  he  owe  to  the  deceased 
which  he  neglected  to  perform?  Certainly 
dt  was  not  his  duty  to  stop  the  train,  for 
all  the  authorities  agree  that  he  had  the 
right  to  presume  that  the  deceased  would 
stop  before  reaching  the  track  in  front  of 
the  moving  train,  there  being  nothing  in  his 
appearance  to  indicate  that  he  was  not  con- 
scious of  the  dangerous  situation  he  was 
approaching.  A  conclusion  that,  If  the  alarm 
whistle  of  the  engine  had  been  sounded,  de' 
ceased  would  have  heard  It  and  would  not 
have  gone  upon  the  track,  would  be  purely 
conjectural,  especially  In  view"  of  the  un- 
contradicted evidence  that  the  moving  freight 
train  but  a  short  distance  from  deceased 
was  making  a  great  noise,  and  an  unusual 
rattling  by  reason  of  its  crossing  over  the 
Virginian  Railway  track.     Under  the  pre- 


sumption that  operates  in  favor  of  engine- 
men  in  such  a  situation,  the  engineman  was 
under  no  duty  to  do  anything  until  be  dis- 
covered deceased's  danger,  and  this  was  not, 
under  the  facts  and  circumstances  shown, 
until  he  had  stepped  upon  the  tracks.  The 
track  Itself  admonished  him  of  danger,  and 
the  noise  of  the  freight  train  in  front  was 
sufficient  to  admonish  one  of  hte  age,  Intel- 
ligence, experience,  and  capacity  to  take  care 
before  walking  upon  the  railroad  track ;  yet 
he  neither  looked  nor  listened  for  an  ap- 
proaching train.  A  finding  that  the  defend- 
ant upon  the  evidence  in  the  case  considered 
as  upon  a  demurrer  thereto  was  guilty  of 
negligence,  which  alone  caused  the  death  of 
the  deceased,  could  proceed  only  from  con- 
jecture and  speculation,  as  to  what  the  de- 
fendant could,  might,  or  ought  to  have  done 
to  avoid  the  injury  to  deceased. 

In  Humphreys  v.  Valley  R.  Co.,  10*  Va. 
749,  42  S.  E.  882,  the  contention  was  made 
that.  If  the  engineman  on  the  train  had 
sounded  the  alarm  whistle  when  he  discov- 
ered Humphreys  to  be  in  danger.  It  would 
have  caused  him  to  get  off  the  track,  but  It 
was  held  that,  under  the  circumstances  of 
the  case,  even  if  the  expert  witnesses  had 
said  that  the  sounding  of  the  whistle  would 
have  caused  him  to  get  off  the  track,  It 
would  have  been  nothing  more  than  conjec- 
ture. So.  Ry.  Ck).  V.  Bruce,  97  Va.  92,  33 
S.  E.  548. 

In  N.  &  W.  Ry.  Co.  V.  Cromer,  99  Va.  794, 
40  S.  E.  58,  It  was  held  that  the  trial  court 
erred  in  refusing  an  instruction  which  told 
the  Jury  "that  the  burden  of  proof  Is  on  the 
plaintiff  to  prove  negligence,  and  that  the 
proof  must  amount  to  more  tlian  a  prol>abll- 
ity  of  a  negligent  act;  that  the  verdict  can- 
not be  founded  upon  conjecture." 

In  an  action  to  recover  damages  for  an 
injury  Inflicted  through  the  alleged  negli- 
gence of  the  defendant,  the  burden  is  on 
the  plaintiff  to  prove  the  negligence  allied, 
and  the  evidence  must  show  more  than  a 
mere  probability  of  negligence.  It  is  not  suf- 
ficient that  the  evidence  is  consistent  equally 
with  the  existence  or  nonexistence  of  negli- 
gence. There  must  be  affirmative  and  pre- 
ponderating proof  of  the  defendant's  negli- 
gence.   N.  &  W.  Ry.  Co.  T.  Cromer,  supra. 

The  decisions  of  this  court  as  to  the  du- 
ties and  obligations  resting  upon  those  op- 
erating a  railway  train  towards  i»ersons  ob- 
served to  be  near  or  upon  the  track  In  front 
of  an  approaching  train  lay  down  as  a  guid- 
ing principle  of  law  that  an  honest  discre- 
tion is  permitted  the  trainmen  In  the  exer- 
cise of  that  common-sense  presumption  which 
the  law  everywhere  allows,  that  persons  in 
front  of  a  train,  in  the  apparent  exerdse 
of  their  faculties,  will  keep  out  of  the  way, 
and  tlie  only  limit  and  qualification  of  the 
presumption  is  that,  when  to  the  observation 
of  the  trainmen  there  first  appears  some 
Indication  calling  for  a  suspicion  of  per!]. 
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then  for  the  first  time  arises  the  diity  to  take 
such  precaution  as  may  be  required  by  or- 
dinary care  to  warn  and  avoid  injury  to  a 
person  in  snch  suspected  danger. 

In  the  case  at  bar  the  engineman,  as  we 
have  seen,  stated  that,  when  the  deceased 
stepped  upon  the  switch  rods,  liis  suspicion 
was  aroused,  but  this  was  not  sufficient  to 
take  away  from  the  engineman  the  right 
to  indulge  the  presumption  that  he  (deceas- 
ed) would  keep  out  of  fbe  way  of  the  on- 
rushing  train,  and  the  right  to  that  presump- 
tion continued  until  there  was  reason  to  be- 
Ueve  that  the  deceased  was  not  going  to 
keep  out  of  the  wa^  of  the  train,  and  then 
all  was  done  that  it  wats  possible  to  do  to 
avoid  injury  to  him.  "I  was  looking  for 
him  to  stoi/,"  says  the  engineman.  It  is 
shown  tttat  from  the  farthest  side  of  the 
switch  rods  to  the  nearest  rail  of  the  track 
on  which  the  train  was  approaching  was  11 
feet,  and,  as  the  path  that  the  deceased  was 
traveling  ran  diagonally  from  the  switch 
rods  to  the  track,  the  deceased  had  to  travel 
12  feet  to  get  on  the  track,  while  the  train, 
traveling  at  25  miles  an  hour,  had,  accord- 
ing to  plaintiff's  evidence,  to  travel  only  50 
feet  or  a  little  more  before  reaching  the  de- 
ceased. 

In  N.  a  W.  By.  Co.  v.  Dean,  107  Va.  505, 
50  S.  E.  389,  the  injured  party  was  upon 
the  railway  track,  and  there,  as  here,  a  re- 
covery of  damages  was  sought  on  the  ground 
that  the  engineman  had  not  taken  proper 
precaution  to  avoid  injuiry  to  Dean,  but  the 
recovery  was  denied,  and  the  opinion  by 
Keith,  P.,  in  discussing  the  rule  governing 
In  such  a  case,  held:  "If  his  presence  is 
observed  by  careful  and  experienced  men  op- 
erating the  train,  and  they,  in  the  exercise 
of  their  best  discretion,  do  not  regard  him 
in  danger  until  on  getting  nearer  to  him  he 
appears  to  be  unconscious  of  his  peril,  and 
they  then  do  all  in  their  power  to  prevent 
an  injury  to  him,  though  without  avail,  the 
company  Is  not  liable." 

The  opinion  in  that  case  also  uses  the  fol- 
lowing language:  "If  the  emergency  brake 
had  been  applied  at  the  instant  Whitworth 
(conductor)  discovered  the  presence  of  Deiin 
upon  the  track,  the  accident  would  have 
been  averted;  but,  in  the  honest  exercise  of 
his  discretion,  in  the  light  of  his  long  experi- 
ence, he  did  not  at  that  moment  consider 
Dean  in  a  position  of  peril.  He  appears  to 
have  been  an  intelligent  official;  and  there 
Is  no  reason  to  suppose  that  his  conduct 
was  not  controlled  by  an  honest  purpose  to 
do  his  duty,  or  that  he  did  not  give  the 
signal  to  steady  and  then  to  stop  to  the 
engineer  as  soon  as  the  danger  of  Dean's 
position  became  apparent  to  him."  See,  also, 
N.  &  W.  Ry.  Co.  v.  Solenberger,  110  Va.  606, 
66  a  B.  726,  857. 


It  Is  made  clearly  to  appear  in  this  case 
that  CJousins,  the  engineman  running  the 
engine  which  struck  the  deceased,  was  an 
intelligent  and  capable  official  of  long  ei- 
perlence  in  the  employ  of  the  defendant  com- 
pany, and  In  this  connection  we  refer  again 
to  the  fact  that,  when  he  first  saw  the  de- 
ceased after  the  latter  emerged  from  behind 
the  tower,  be  (deceased)  was  at  least  12  feet 
out  of  danger,  and  there  is  no  evidence  even 
tending  to  prove  that  after  he  got  in  a  peril- 
ous situation  by  stepping  upon  the  track  it 
was  possible  for  the  engineman  to  prevent 
his  being  struck  by  the  engine,  for  plaintiff's 
witnesses  say  that  he  was  struck  at  the  In- 
stant he  got  upon  the  track  and  before  the 
alarm  whistles  had  ended. 

In  Humphreys  v.  Valley  R.  (3o.,  supra,  it 
Is  shown  that  a  situation  may  appear  dif- 
ferent to  those  operating  the  train,  and  to 
those  in  different  positions ;  and  in  Southern 
By.  Co.  V,  Daves,  108  Va.  378,  61  S.  B,  748, 
in  which  an  infant  eight  years  of  age  who 
had  been  seen  by  the  engineer  approaching 
the  track  got  upon  the  railway  track  in  front 
of  a  backing  train  and  was  struck  and  se- 
verely injured,  it  was  held  that  "a  railroad 
company  cannot  be  held  liable  for  the  fail- 
ure of  its  engineer  to  anticipate  that  a  per- 
son, whether  an  Infant  or  adult,  approach- 
ing a  crossing  is  going  to  step  upon  the  track 
immediately  In  front  of  a  moving  engine,  un- 
less there  is  something  to  suggest  that  such 
person  does  not  Intend  to  remain  in  a  place 
of  safety  until  the  train  has  passed." 

In  O.  &  O.  Ry.  Cto.  v.  Hall's  Adm'x,  109 
Va.  296,  63  S.  E.  1007,  after  stating  that  the 
doctrine  of  the  last  clear  chance  had  no  ap- 
plication to  the  facts  of  the  case,  the  opin- 
ion by  Harrison,  3.,  says:  "The-  fireman 
first  saw  the  deceased  when  she  was  about 
to  turn  upon  the  little  bridge  in  the  direction 
of  the  crossing,  byt  he  did  not  know  that 
she  was  going  to  attempt  to  'cross,  .and  he 
had  a  right  to  presume  that  she  was  not  go- 
ing to  drive  on  the  track  In  front  of  a  rapid- 
ly moving  train  In  plain  view.  So.  Ry.  Co. 
V.  Daves,  108  Va.  378,  61  S.  E.  748.  When 
he  realized  that  she  was  going  to  attempt 
to  cross,  there  was  nothing  that  he  could  do 
to  save  hw.  He  did  not  even  have  time  to 
call  to  the  engineer." 

We  are  of  opinion  that  the  verdict  of  the 
jury  in  this  case,  finding  the  defendant 
guilty  of  negligence  resulting  In  the  death 
of  plaintiff's  intestate,  Is  without  sufficient 
evidence  to  support  It  Therefore  the  Judg- 
ment of  the  circuit  court  upon  the  verdict 
must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  triaL 

Reversed. 

WHITTLB,  J.,  absent 
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DANVILLE  &  W.   RY.   CO.   t.   LXBROOK 

et  al. 

(Sapreme  Court  of  Appeals  of  Viiginia.  .  Jan. 

12,  1911.) 

1.  Railboadb  (§  220*)— Station  Facilities— 

BviDENCK— Weight. 

EvideDce  in  a  proceeding  to  compel  a  rail- 
way company  to  remove  buildings  from  its  sta- 
tion grounds  held  to  show  that  the  buildings 
facilitate  rather  than  hinder  performance  of  the 
company's  duties  as  a  carrier. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  g  719;    Dec.  Dig.  §  220.*] 

a.  Corporations  (J  383*)— Regulation— Use 

or  Pbopebtt. 

Courts  will  control  public  service  and  other 
corporations  in  the  use  of  their  property  only 
BO  far  as  is  necessary  to  secure  proper  discharge 
of  the  corporation's  duty  to  individuals  or  to 
the  public. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §!  1574,  1575;    Dec  Dig.  J  393.*] 

8.  Railboads  (I  217*)— Proper  Facilities— 

Wabehouses. 

A  warehouse  or  other  structure  used  for 
the  convenience  of  the  public  is  a  proper  auxil- 
iary to  railroad  business. 

[E!d.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  i  217.*] 

4.  Railroads  (8  217*)— Station  Facilities. 

A  railroad  company,  being  empowered  to 
maintain  buildings  on  its  grounds  for  the  stor- 
age and  delivery  of  freight  and  for  the  conven- 
ience of  patrons,  can  permit  others  to  do  so,  if 
the  company's  duty  to  shippers  is  discharged 
without  discrimination. 

[Ed.  Note.— For  other  ca9eB,  see  Railroads, 
Dec  Dig.  I  217.*] 

5.  Railroads  (|  217*)- Station  Facilities— 
Rights  of  Patrons. 

A  railroad  must  do  what  is  reasonably  nec- 
essary to  accommodate  patrons,  but  need  not 
refrain  from  using  its  property  to  the  best  ad- 
vantage to  the  public  and  itself;  and  one  de- 
siring to  use  railroad  property  for  storage,  or 
other  than  railroad  use,  cannot  complain  be- 
cause others  are  permitted  to  use  such  property 
for  their  private  business,  if  sufficient  railroad 
facilities   are   afforded. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.   Dig.  i  217.»] 

6.  Railroads  (§  220*)— Regulation— Power 
or  State. 

Neither  the  State  Corporation  Commission 
nor  the  courts  can  relieve  against  individual 
inconvenience  to  shippers,  if  the  carrier  affords 
reasonable  facilities  for  reception  and  delivery 
of  freight  for  the  general  public,  and  denies 
no  individual  right. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  220.*] 

Appeal  from  State  Corporation  Commis- 
sion. 

Petition  by  S.  M.  Lybrook  and  others 
against  tbe  Danville  &  Western  Railway  Com- 
pany. From  an  order  of  the  State  Corpora- 
tion Commission,  tbe  company  appeals.  Re- 
versed, and  petition  dismissed. 

Eugene  Withers,  for  appellant  John  W. 
Carter,  for  appellees. 

OARDWBLL,  J.  This  appeal  brings  un- 
der review  an  order  of  the  State  Corporation 
Cbmmission,  entered  on  the  21st  day  of  April, 


1909,  upon  a  petition  filed  by  S.  M.  Lybrook 
and  seven  others,  asldng  that  the  Danville  & 
Western  Railway  Company  be  required  to  re- 
move certain  buildings,  etc,  from  its  grounds 
at  Stuart,  Patricli  county,  Va.,  and  to  place 
the  depot  yards  and  side  tracks  of  tbe  de- 
fendant company  at  Stuart  in  proper  condi- 
tion for  the  receipt  and  handling  of  freight, 
etc.  The  proceedings  were  had  upon  the  pe- 
tition, the  answer  and  exhibits  therewith 
filed  by  the  defendant  company,  and  tbe  evi- 
dence of  certain  witnesses  examined  before 
the  commission  at  Richmond ;  whereupon  tbe 
order  was  entered,  requiring  and  directing 
tbe  defendant  company  to  remove  or  cause  to 
be  removed,  within  60  days  from  the  date  of 
tbe  order,  certain  buildings  designated  upon 
a  map  filed  with  the  petition  as  Nos.  2,  3,  4, 
5,  6,  and  7,  and  certain  platform  scales,  des- 
ignated as  Nos.  8,  9,  and  10;  and  from  that 
order  tbe  defendant  company  takes  this  ap- 
peal. . 

Tbe  petition  of  appellees  alleged  that  ap- 
pellant bad  permitted  the  erection  of  cer- 
tain buildings  on  its  right  of  way  and  depot 
grounds  at  Stuart,  "to  tbe  exclusion  of  tbe 
public  and  to  the  great  inconvenience  of  the 
reception  and  delivery  of  freight  to  and  from 
the  patrons  of  the  road;  .that  these  commer- 
cial houses  or  buildings  Interfered  with  the 
loading  and  unloading  of  freight  on  cuid  from 
cars ;  that  the  patrons  of  the  road  were  hin- 
dered and  obstructed  thereby,  to  their  in- 
convenieuce  and  loss  of  time  and  money; 
that  the  buildings,  °  or  certain  of  them,  so 
erected  and  complained  of,  contracted  tbe 
space  intended  for  depot  grounds  at  Stuart; 
and  that  the  petitioners  themselves  were 
hampered  and  interfered  with  In  their  re- 
ceipt and  delivery  of  freight  by  reason  of 
these  buildings  located  near  the  railroad 
tracks.  It  is  further  alleged  that  the  lands 
upon  which  tbe  buildings  complained  of  are 
located  were  obtained  during  the  pendency 
of  certain  condemnation  proceedings  by  an 
agreement  between  appellant's  predecessor 
and  A.  M.  Lybrook,  trustee,  and  others,  on 
the  6th  day  of  June,  1885. 

Of  the  buildings  complained  of,  Nos.  2,  3, 
4,  and  5  are  located  upon  the  right  of  way 
of  appellant,  while  the  buildings  Nos.  6  and 
7  and  the  platform  or  wagon  scales  are  locat- 
ed upon  what  is  designated  In  tbe  petition  as 
the  "depot  grounds"  of  the  appellant,  and 
styled  on  tbe  maps  and  in  the  answer  of  the 
appellant,  and  in  the  evidence  as  "Area  A." 
Both  the  right  of  way  and  "Area  A"  were 
acquired  by  the  Danville  &  New  River  Nar- 
row Gauge  Railroad  Company,  of  which  tbe 
appellant  is  successor  in  title,  during  tbe 
pendency  of  certain  condemnation  proceed- 
ings In  tbe  county  court  of  Patrick  county, 
and  It  appears  that,  after  tbe  report  of  cer- 
tain commissioners  appointed  by  tbe  court 
for  the  purpose  of  ascertaining  the  value  of 
tbe  lands  sought  to  be  taken,  an  agreement 
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was,  on  the  6th  da;  of  June,  1885,  entered 
into  between  A.  M.  Lybrook,  In  his  own  right 
and  as  trustee  for  his  wife  and  her  children, 
whereby  the  Danville  &  New  River  Narrow 
Gauge  Railroad  Company  acquired  from  the 
said  Lybrook,  In  his  own  right  and  as  such 
trustee,  an  80-ioot  right  of  ^ay  at  Stuart, 
and  "Area  A"  for  depot  purposes,  which 
agreement  was  conflrmcd  by  an  order  of  the 
court  entered  at  the  July  term,  1885,  which 
order  did  not  adjudicate  the  right  of  appel- 
lant's predecessor  in  title  to  acquire  the  land 
by  condemnation,  and  did  not  Vest  the  title  in 
appellant's  predecessor  by  virtue  of  the  con- 
demnation proceedings,  but  merely  confirmed 
the  agreement  by  which  Lybrook,  In  his 
own  right  and  as  trustee,  agreed  to  the  con- 
veyance of  the. property  by  the  court  to  the 
Danville  &  New  River  Narrow  Gauge  Rail- 
road Company,  appellant's  predecessor. 

With  the  strip  of  land,  55  feet  wide  and 
800  feet  long,  parallel  to  appellant's  right  of 
way  at  Stuart,  acquired  by  appellant  from 
J.  A.  White,  trustee,  et  al.,  by  conveyance  of 
date  March  27,  1905,  we  are  not  especially 
concerned ;  nor  do  we,  in  the  view  we  take 
of  the  case  upon  the  facts  proved,  attach  any 
importance  to  the  question  whether  or  not 
appellant's  predecessor  In  title  acquired  the 
original  right  of  way  of  the  railroad  and  the 
lot  for  a  depot  by  condemnation  or  purchase. 

The  charter  of  the  appellant's  predecessor, 
approved  March  29,  18T3  (Acts  1872-73,  pp. 
260-282),  and  as  amended  (Acts  1881-^2,  pp. 
256-259),  plainly  vested  in  the  company  there- 
by chartered  the  right  to  acquire,  by  sub- 
scription or  otherwise  lands,  etc,  needed  for 
the  successful  operation  of  its  road,  and  to 
lease,  sell,  etc,  any  and  all  lands,  etc.,  ac- 
quired by  authority  of  section  4  of  said  act, 
as  amended.  Be  that,  however,  as  it  may, 
appellant  admits,  end  rightly,  that  it  has  no 
right  to  erect,  or  permit  the  erection  of,  up- 
on its  right  of  way  at  Stuart,  any  structures 
that  hinder  or  interfere  with  it  in  the  rea- 
sonable performance  of  its  duties  as  a  com- 
mon carrier. 

It  will  be  observed  that  this  proceeding 
was  not  Instituted  by  the  former  owners  of 
the  station  grounds  and  right  of  way  of  ap- 
pellant at  Stuart,  nor  by  any  one  claiming 
under  said  former  owners,  but  by  eight  ship- 
pers, who  allege  that  they  and  the  public 
are  inconvenienced,  hampered,  and  interfered 
with  in  the  reception  and  delivery  of  freight. 

The  appellant  owns  four  contiguous  par- 
cels of  land  at  Stuart,  acquired  for  right  of 
way  and  for  depot  and  other  terminal  pur- 
poses, aggregating  4%  acres,  and  the  space 
or  area  occupied  by  the  bnllcllngs  and  scales 
complained  of  aggregates  4,727  square  feet, 
or  one-fortieth  of  this  total  area.  These 
buildings  and  scales  were  erected  and  are 
being  used  by  patrons  of  the  appellant  as  a 
convenience  t^  the  public,  and  were  intended 
to  facilitate  the  delivery  of  freight  shipped 
to  and  from  Stuart,  and  are  a  convenience 
and  not  a  hindrance  to  the  public  in  shipping 


from  and  receiving  freight  at  Stuart,  as  we 
shall  presently  see.  Those  occupying  or  using 
these  buUdings  and  scales  are  occupying  or 
using  them  by  sufferance  only,  and  pay  no 
rent  therefor  to  appellant,  and  all  goods, 
merchandise,  etc.,  stored  or  handled  in  these 
buildings,  are  either  shipped  to  or  from 
Stuart  over  appellant's  line  of  railway,  and 
the  land  of  appellant  designated  as  "Area 
A,"  or  depot  grounds,  not  occupied  by  any 
of  said  buildings  or  the  scales,  is  used  as  a 
camping  ground  for  shippers  delivering  or 
receiving  freight  at  Stuart,  of  which  no  com- 
plaint is  made.  Of  the  eight  signers  of  the 
petition  asking  that  these  buUdings  and  wag- 
on scales  be  removed,  only  three  of  them  tes- 
tify in  these  proceedings. 

S.  yi.  Lybrook,  appellees'  leading- witness, 
testifies  that  "Area  A,"  on  which  these  struc- 
tures are  located,  has  been  used  for  standing 
— ^1.  e.,  parking — wagons  and  as  a  camping 
ground  for  wagons  coming  from  the  country 
ever  since  the  road  was  built,  and  admits 
that  the  building  No.  6,  used  as  a  wholesale 
store,  is  over  a  ravine,  that  its  supports  on 
the  north  and  east  sides  are  in  the  ravine, 
and  Just  beyond  the  edge  of  It  on  the  west 
side,  and  to  the  front,  there  is  a  platform 
covering  the  ravine,  to  enable  the  public  to 
cross  from  the  main  road  to  Stuart  to  the 
Mt  Airy  road;  that  the  buildings  in  question 
in  no  wise  obstruct  the  space  between  No. 
6  and  the  depot;  and  that  the  removal  of 
No.  6  would  not  facilitate  the  public,  except 
in  clearing  the  ground  it  takes  up,  which 
ground  he  had  already  shown  to  be  practical- 
ly a  ravine  and  of  no  use  to  the  pulrila  He 
in  effect  further  admits  that  the  complaint 
was  only  made  after  bulldlug  No.  6  was  put 
up;  that  appellant  had  never  been  asked  to 
cover  the  ravine  over  iftilch  It  stands  and 
thereby  afford  witness  and  others  more 
space;  and  that  the  complaint  was  made, 
although  the  ground  covered  by  the  building 
was  not  usable  as  vacant .  ground  for  any 
purpose  by  appellant's  patrons.  As  to  the 
scales  (Nos.  8,  9,  and  10),  the  witness  admits 
that  .they  furnish  the  only  facilities  at  Stuart 
for  weighing  tan  bark;  that  tan  bark  must 
be  weighed  before  shipment;  that  there  is  no 
other  place  at  which  the  scales  could  be  put; 
that  the  weighing  is  without  charge;  and 
that  he  has  used  one-  or  more  of  these  scales 
without  charge.  He  further  states  that,  not- 
withstanding the  buildings  complained  of  on 
"Area  A,"  there  is  no  difficulty  of  approach 
for  wagons  to  get  their  freight,  and,  in  short, 
the  witness  says  that  the  only  way  the  build- 
ings in  question  interfere  with  shippers  Is  to 
cut  off  their  privilege  of  using  the  area  they 
occupy  as  a  camping  ground;  L  e.,  that  the 
shippers  are  thereby  deprived  of  a  place  to 
camp  their  wagons  and  feed  their  horses. 
But  he  does  not  state,  nor  is  It  stated  by 
any  other  witness,  that  appellant  >had  been 
requested  to  remove  the  campers  from  its 
right  of  way  or  terminals;  nor  does  the  wit- 
ness, or  any  other  witness,  show  wherein  the 
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appellant  was  required  to  furnish  camping 
ground  upon  Its  right  of  way  or  terminals 
to  accommcfdate  shippers,  although  It  had 
been  doing  so  ever  since  the  railroad  was 
built  It  is  not  claimed  by  this  witness  that 
the  buildings  or  scales  on  Nos.  6,  7,  8,  9,  or 
10  tnconvenience  him,  or  any  of  the  petition- 
ers, or  any  patron  orf  the  railroad,  other  than 
those  who  seek  to  camp  on  "Area  A"  for 
convenience,  or  are  seeking  peculiar  privileg- 
es in  the  matter  of  receiving  or  delivering 
freight 

T.  J.  George,  another  of  the  petitioners  ex- 
amined as  a  witness  for  appellees,  when 
asked  whether  or  not  the  buildings  or  scales 
on  Nos.  6,  7,  8,  9,  and  10  contract  the  space 
and  are  an  inconvenience  to  the  public  for 
the  purpose  of  bringing  freight  or  cs^rying 
freight  away,  answered :  "Well,  Molr's  build- 
ing is  over  the  branch.  It  may  take  a  little 
space  on  each  side;  and  also  the  Clark  Bros, 
building  Is  right  behind  the  Moir  bulldhig." 
Yet  the  witness,  on  cross-examination,  ad- 
mits that  the  scales  on  Nos.  8,  9,  and  10  are 
used  by  the  public  "for  weighing  tan  bark 
and  other  stuCT";  that  none  of  the  buildings 
interfere  with  him;  and,  after  admitting 
that  he  and  Moir  are  competitors  in  busi- 
ness, his  objection  is  to  Molr's  occupying  any 
of  appellant's  land  while  competing  with  peo- 
ple, like  himself,  who  own  real  estate  ad- 
joining appellant's  property,  which  real  es- 
tate Is  for  sale. 

The  sum  and  substance  of  the  testimony 
given  by  R.  C.  Shepherd,  the  other  signer 
of  the  petition  who  testified,  is  that  no  one 
complained  of  the  buildings  In  question,  and 
that  his  only  complaint  was  that  he  was  not 
allowed  to  erect  a  building  on  the  railroad 
grounds,  and  that  he  objected  to  none  of  the 
structures  until  No.  6,  the  last  but  one  erect- 
ed, was  placed  over  the  ravine;  yet  he  does 
not  show  that  No.  6  in  any  way  inconven- 
ienced him  or  the  public. 

All  of  the  evidence,  particularly  that  of 
S.  M.  Lybrook,  shows  that  the  removal  of 
the 'buildings  and  scales  in  question  would 
not  change  the  methods  or  ways  of  getting 
to  the  tracks  of  the  appellant;  that  means 
of  ingress  and  egress  to  the  terminus  of  ap- 
pellant at  Stuart  would  not  be  affected  iu 
the  least  by  the  removal  of  the  buildings, 
etc.,  complained  of;  and  almost  with  one  ac- 
cord do  the  witnesses  who  have  been  exam- 
ined pro  and  con  testify  that  no  one  has 
complained  of  these  buildings,  except  the  pe- 
titioners. 

We  cannot  In  an  opinion  of  reasonable 
length  review  the  evidence  in  detail.  Enough 
of  It  has  been  referred  to  to  show  that  this 
proceeding  was  not  begun  in  the  interest  of 
the  general  public,  but  merely  to  give  vent  to 
Individual  complaint,  founded  more  upon  a 
purpose  to  obtain  individual  benefits  than  to 
Improve  the  service  of  the  appellant  to  Its 
patrons  at  Stuart  The  specific  complaint 
of  the  witness  Shepherd  is  that  he  could  not 
net  similar  accommodations  that  others  have. 


and  other  witnesses  for  appellees  say  that 
they  have  encountered  inconvenience  In  the 
receipt  and  delivery  of  freight  at  Stuart,  but 
utterly  fall  to  show  how  the  public  would 
be  the  better  served  by  appellant  if  the  build- 
ings, etc.,  complained  of  were  removed.  On 
the  other  hand,  the  evidence  unmistakably 
shows  that,  when  the  lay  of  the  ground  and 
other  conditions  existing  at  Stuart  are  con- 
sidered, the  appellant  affords  reasonable  fa- 
cilities to  its  patrons  in  the  receiving  and 
delivery  of  freight  at  that  point 

The  two  witnesses  for  appellees.  Hatcher 
and  Ayers,  and  the  only  witnesses  besides  the 
three  petitioners  mentioned  examined  for  ap- 
pellees, corroborate  the  other  evidence  for 
both  parties  that  the  seven  or  eight  petition- 
ers have  alone  complained  of  these  buildings; 
Hatcher  and  Ayers  stating  positively  that  no 
one  In  Patrick  county  is  complaining  or  ever 
had  complained  of  them. 

Viewing  the  evidence  of  appellees  alone, 
it  appears  that  the  allegations  of  their  peti- 
tion are  not  well  founded,  that  the  structures 
complained  of  facilitate  rather  than  hinder 
appellant  in  the  performance  of  its  duties 
as  a  common  carrier,  and  do  not  interfere 
with  its  patrons  or  the  citizens  of  Patrick 
county.  Just  what  the  evidence  shows.  In 
substance,  is  fairly  stated  by  the  learned 
chairman  of  the  State  Corporation  Commis- 
sion in  his  dissent  from  the  ruling  of  the 
commission,  as  follows: 

"The  platform  scales  referred  to  (used 
chlefiy  for  the  weighing  of  tan  bark)  are  a 
public  convenience,  and  no  one  is  charged 
for  using  them.  The  cooper's  shop  is  only 
20x24  feet  in  size,  and  promotes  the  business 
of  the  railway  company  by  encouraging  the 
manufacture  of  barrels  for  the  shipment  of 
the  large  apple  crop  of  Patrick  county  over 
the  Danville  &  Western  Railway. 

"The  houses  into  which  the  fertilizer  and 
heavy  machinery  have  been  unloaded  and 
stored  have  relieved  the  company  from  the 
necessity  of  building  warehouses  for  these 
puriKises  and  from  enlarging  Its  present 
freight  warehouse.  To  this  extent  these 
houses  directly  promote  the  public  interest 
and  enable  the  company  better  to  discharge 
•its  public  duties.  This  Is  especially  true  of 
the  wholesale  grocery  warehouse  of  Moir  & 
Co.,  which  Is  built  over  a  ravine  and  incom- 
modes no  shipper.  This  view  not  only  Is  well 
sustained  by  the  evidence,  but  also  by  public 
sentiment  at  Stuart;  for  27  merchants  and 
shippers  at  Stuart  say  that  this  building  of 
Moir  &  Co.  Is  a  'great  convenience,'  and  that 
the  place  it  occupies  'is  over  a  branch,'  and 
cannot  be  used  'for  standing  wagons  on  or 
any  other  purpose'  (Exhibit  No.  7,  with  de- 
fendant's answer)." 

The  question  is  not  raised,  and  therefore 
we  are  not  called  upon  to  consider  in  this 
opinion  whether  or  not,  where  a  public  cor- 
poration is  charged  with  making  a  use  of 
Its  property  not  authorized  by  law,  a  pri- 
vate person  can  sustain  a  suit  to  contest  it 
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See  Smltb  t.  Cornellua,  41  W.  Va.  59,  23  S. 
E.  599,  30  L.  R.  A.  747,  and  otber  authorities 
cited  In  1  Va.  &  W.  Va.  Dig.  pp.  1944,  1945. 

The  principle  controlling  in  the  class  of 
cases  to  which  this  belongs  Is  that  courts 
■will  only  control  public  service  and  other 
corporations  in  the  use  of  their  property,  so 
far  as  may  be  necessary  to  secure  the  proper 
discharge  of  the  duties  which  the  corpora- 
tions owe  to  IndiTiduals  or  to  the  public. 

In  Nye  v.  Stover  et  al.,  168  Mass.  53,  46  N. 
E.  402,  it  Is  held  that  "the  right  given  a  cor- 
poration to  hold  real  estate  and  buildings 
carries  with  it  the  right  to  lease  them,  and 
it  is  no  objection  to  the  validity  oT  such  lease 
,  that  the  business  in  which  the  property  is  to 
be  used  is  one  which  the  corporation  is  not 
authorized  to  carry  on,  and  that  the  rental  is 
a  share  of  the  net  profits." 

We  have  seen  that  in  this  case  the  charter 
of  appellant  authorizes  It  to  lease  any  lands 
acquired  by  the  corporation  by  gift,  pur- 
chase, or  otherwise,  and  that  the  buildings 
complained  of  are  occupied  and  used  by  suf- 
ferance only;  that  they  are  buildings  used 
for  the  storage  and  delivery  of  freight  ship- 
ped to  or  from  Stuart  by  appellant,  or  for 
the  conduct  of  a  business  which  facilitates 
the  handling  of  such  freight,  and  for  the  con- 
venience of  the  patrons  of  appellant  -and  the 
public.  Take  as  an  example  the  building 
used  for  the  storage  of  staves  and  the  manu- 
facture of  barrels,  which  were  sold  to  the 
farmers  of  Patrick  county,  hauled  away,  and 
filled  with  apples  and  other  articles,  and  re^ 
turned  to  the  depot  of  the  appellant  for 
shipment  It  is  proven  in  this  connection, 
not  only  that  these  staves  cannot  be  allowed 
to  lie  out  on  the  ground,  because  of  the  In- 
Jury  to  them  that  would  follow  their  ex- 
posure to  the  weather,  but  that  this  storage 
house  and  the  manufacture  of  the  staves 
Into  barrels  is  "a  great  convenience"  to  the 
farmers  of  the  county,  and  facilitates  the 
business  of  appellant  at  Stuart  We  are  un- 
able to  find  in  the  evidence  any  foundation 
whatever  for  a  complaint  that  appellant  does 
not  provide  reasonable  facilities  for  the  re- 
ception and  delivery  of  freight  at  its  station 
at  Stuart 

A  warehouse  or  other  structure  used  for 
the  convenience  of  the  public  is  as  much  an 
auxiliary  to  the  business  of  a  railroad  as  a 
hotel.  State  v.  New  Orleans  Warehouse  Co., 
109  La.  64,  33  South.  81,  in  which  the  opin- 
ion says:  "Why  should  this  right  to  lease 
be  more  restricted  where  storage  is  concern- 
ed than  that  of  a  hotel?  One  is  as  useful  as 
the  other." 

There  can  be  no  question  that  appellant 
has  the  right  to  build  structures  similar  to 
those  complained  of  here,  and  therefore  may 
permit  others  to  do  so,  so  long  as  it  fairly 
discharges  its  duty  to  the  shippers  at  Stuart 
without  discrimination,  and  when  this  is 
the  case  it  has  denied  its  patrons  or  the  pub- 
lic no  right 

In  Mo.  Pac.  R.  Ca  r.  Nebraska,  164  D.  S. 


4H  17  Sup.  Ct  130,  41  L.  Ed.  489,  citing  as 
authority  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454,  23  L.  Ed.  356,  it  is  said:  "A 
railroad  corporation  holds  its  station  grounds, 
tracks,  and  right  of  way  as  its  private  prop- 
erty, but  for  the  public  use  for  which  it  was 
incorporated,  and  may,  at  Its  discretion,  per- 
mit them  to  be  occupied  by  other  parties  with 
structures  convenient  for  the  receipt  and 
delivery  of  freight  upon  its  railroad,  so  long 
as  a  free  and  safe  passage  is  left  for  the  car- 
riage of  freight  and  passengers." 

In  Hartford  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  175  U.  S.  91,  20  Sup.  Ct  33,  44  L.  Ed. 
84,  also  citing  Grand  Trunk  R.  Co.  t.  Rich- 
ardson, supra,  it  is  said :  "A  railroad  corpo- 
ration holds  its  station  grounds,  railroad 
tracks,  and  right  of  way  for  the  public  use 
for  which  it  is  Incorporated,  yet  as  its  pri- 
vate property,  and  to  be  occupied  by  itself 
or  by  others  in  the  manner  which  it  may 
consider  best  fitted  to  promote,  or  not  to  In- 
terfere with,  the  public  use.  It  may,  in  its 
discretion,  permit  them  to  be  occupied  by  oth- 
ers with  structures  convenient  for  the  receiv- 
ing and  delivering  of  freight  upon  its  railroad, 
so  long  as  a  free  and  safe  passage  is  left  for 
the  carriage  of  freight  and  passengers." 

A  case  In  point,  where  the  subject  is  well 
considered,  is  Calcasieu  Lumber  Co.  v.  Har- 
ris, 77  Tex.  18,  13  S.  W.  453.  In  that  «ase 
the  action  was  brought  by  one  Harris,  al- 
leging that  the  lumber  company  had  con- 
structed certain  buildings  on  the  Mght  of 
way  of  the  Houston  &  Texas  Central  Rail- 
road Company  for  the  purpose  of  carrying' 
on  a  private  business  as  a  dealer  in  lumbei 
and  building  materials,  and  that  such  build- 
ings were  an  obstruction  to  railway  traffic 
carried  on  by  the  patrons  of  the  road,  and 
especially  to  the  complainant,  who  was  also 
a  dealer  in  lumber  and  building  materials; 
that  the  lumber  company's  buildings  ob- 
structed complainant  in  carrying  lumber, 
when  unloaded  from  the  cars,  to  his  yards, 
situated  about  200  feet  from  the  railway 
track.  The  prayer  of  the  complainant  was 
that  the  buildings  in  question  be  removed 
from  the  railroad's  right  of  way.  The  court, 
after  distinguishing  an  easement  from  a  fee 
simple  in  this  connection,  held  that  complain-^ 
ant  hid  no  cause  of  action.  In  the  opinion 
it  is  said  that  so  long  as  the  occupation  and 
use  of  the  land  owned  by  and  leased  from 
the  railway  company  does  not  create  a  nui- 
sance dlrecUy^  affecting  the  complainant,  he 
had  no  cause  of  action;  that  the  use  to 
which  the  lumber  company  had  appropriated 
the  laiad  creates  such  a  nuisance  could  not 
be  claimed ;  that  it  might  be  that  complain- 
ant could  conduct  his  business  more  conven- 
iently if  the  railroad  company's  property  was 
not  used  as  it  had  been,  but,  if  that  be  a 
lawful  use,  the  inconvenience  resulting  from 
It  does  not  give  a  cause  of  action. 

In  Mich.  Cent  R.  Co.  v.  Bullard,  120  Mich. 
416,  79  N.  W.  635,  approved  in  Detroit  ». 
Little  &  Co.,  146  Mich.  878,  109  N.  W.  671, 
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the  lease  of  a  portion  of  the  railway  compa- 
ny's right  of  way  was  In  question,  and  In 
dealing  with  the  validity  of  the  lease  the 
opinion  of  the  court  says:  "The  lease  In 
question  was  made  subject  to  termination  on 
60  days'  notice,  and  was  made  to  a  manufac- 
turing company  with  a  view  to  furnishing 
facilities  for  furnishing  freight  to  the  com- 
pany. Such  a  lease  is  not  invalid" — citing 
Railroad  Company  v.  Richardson,  91  U.  S. 
454,  23  li.  Ed.  356 ;  Railroad  Co.  v.  Wathen, 
17  111.  App.  582;  Gurney  v.  Elevator  Co.,  63 
Minn.  70.  65  N.  W.  136.  30  L.  R.  A.  534; 
Roby  V.  Railroad  Co.,  142  N.  Y.  176,  36  N.  B. 
1053. 

The  authorities  agree  that  the  railroad's 
property  must  be  devoted  to  public  use  to 
the  extent  necessary  for  the  public  objects 
intended  to  be  accomplished  by  the  construc- 
tion and  maintenance  of  the  railroad  as  a 
highway;  but,  as  said  by  Mr.  Justice  Har- 
lan in  Donovan  v.  Penn.  Co.,  199  U.  S.  279, 
26  Sup.  Ct.  91,  50  L.  Ed.  192,  where  the  facts 
were  very  similar  to  those  In  the  case  at 
bar :  "It  by  no  means  follows  •  *  •  that 
the  company  may  not  establish  such  reason- 
able rules,  in  respect  of  the  use  of  its  prop- 
erty, as  the  public  convenience  and  its  in- 
terest may  suggest,  provided  only  that  such 
rules  are  consistent  with  the  ends  for  which 
the  corporation  was  created,  and  not  incon- 
sistent with  public  regulations  legally  estab- 
lished for  the  conduct  of  its  business.  Al- 
though its  functions  are  public  in  their  na- 
ture, the  company  holds  the  legal  title  to  the 
property  which  it  has  undertaken  to  employ 
in  the  discharge  of  these  functions." 

Of  course,  as  the  opinion  in  that  case  holds, 
a  railroad  is  required,  under  all  circum- 
stances, to  do  what  may  be  reasonably  nec- 
essary and  suitable  for  the  accommodation 
of  passengers  and  shippers;  but  It  is  under 
no  obligation  to  refrain  from  using  its  prop- 
erty to  the  best  advantage  of  the  public  and 
itself.  In  this  view,  one  who  wishes  to  use 
railroad  property  for  storage,  or  any  other 
use  not  a  railroad  use,  cannot  complain  that 
others  are  permitted  to  use  the  railroad  prop- 
erty for  their  private  business,  so  long  as 
suflSclent  railroad  facilities  are  afforded  by 
the  railroad  company. 

The  bona  fides  of  the  complaint  made  in 
this  case  is  not  questioned ;  but  in  our.  view 
of  the  evidence  the  complainants  have  been 
deprived  of  no  essential  right  they  possessed 
before,  nor  the  traveling  public  or  shippers 
of  freight  of  that  reasonable  and  equal  serv- 
ice to  which  they  are  entitled. 

The  Constitution  of  this  state  and  the  stat- 
utes enacted  in  pursuance  of  the  constitu- 
tional provisions  confer  upon  the  State  Cor- 
poration Commission  control  over  common 
carriers  and  public  service  corporations,  with 
well-defined  constitutional  and  statutory  lim- 
itations upon  that  power.     The  commission 


and  the  courts  cannot  undertake  to  remove 
Individual  inconveniences'  to  shippers,  such 
as  are  complained  of  here,  so  long  as  the 
carrier  or  public  service  corporation  affords 
reasonable  facilities  for  the  reception  and 
delivery  of  freight  for  the  general  public, 
and  denies  no  Individual  or  individuals  an 
essential  right.  That  is  this  case  upon  the 
facts  proven. 

We  are  therefore  of  opinion  that  the  order 
of  the  Corporation  Commission  appealed  from 
Is  erroneous,  and  should  be  reversed,  and 
this  court  will  enter  the  order  that  the  com- 
mission should  have  entered,  dismissing  ap- 
pellees' petition,  with  costs  to  appellant 

Reversed.  . 

HARRISON,  J.,  absent 


(Ul  Va.  eiu 

COMMONWEALTH    v.    RICHMOND,    F.   ft 

P.  R.  CO. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1911.) 

1.  Taxation  (J  500*)— Rblikf  Aqainbt  Tax— 
BxBMPTioNS— Pleading. 

On  suit  by  a.  railroad  company  for  relief 
against  an  annual  state  franchise  tax  imposed 
under  Const  ||  177,  178  (Code  1904,  pp.  ocliiv, 
cclxv) ;  Code  1004,  pp.  2205-2207,  on  the  ground 
of  exemption  under  its  charter,  the  common- 
wealth could  answer  that  the  exemption  had 
been  surrendered. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  i  500.»] 

2.  Taxation  (|  500*)  — Surra  fob  Reukf— 
Pleading. 

Strict  rules  of  pleading  are  not  applicable 
to  a  suit  by  a  railway  company  for  relief 
against  an  annual  state  franchise  tax  under 
Const  li  177,  178  (Code  1904,  pp.  cclxiv,  cclxv) ; 
Code  l&Oi,  pp.  2205-^07. 

[Ed.    Note.— For  other  cases,  see  Taxation. 
Dec.  Dig.  S  500.*] 

3.  Taxation  (§  210*)  —  Railboads  —  Exemp- 
tions—Subbendeb. 

Under  Const.  (  158  (Code  1904,  p.  cclviii). 
effective  July  10,  1902,  providing  that  a  cor- 
poration's acceptance  of  an  extension  of  its 
charter  shall  be  deemed  to  surrender  any  exemp- 
tion from  taxation  not  enjoyed  by  other  like 
corporations,  a  railroad  company's  exemption 
from  taxation  under  Acts  1833-^.  c.  ill,  { 
25,  would  be  surrendered  by  any  acceptance, 
after  July  10.  1902,  of  benefits  under  Act  April 
2,  1902  (Laws  1901-O2,  c  (567).  which  permits 
a  change  in  the  location  of  railroads,  enlarges 
the  power  of  eminent  domain,  etc. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  8  335;  Dec.  Dig.  {  210.*] 

4.  Taxation  (§  210*)  — Railroads  — Exemp- 
tions—"Acceptance  OF  New  Power." 

Approval  at  a  railroad  stockholders'  meet- 
ing in  November,  1901,  of  the  directors'  report 
suggesting  improvements,  the  passage  of  a  di- 
rectors' resolution  in  January,  1002.  directing 
double  tracking,  and  similar  resolutions  in  May 
and  June,  1902,  that  it  was  deemed  advisable 
to  make  changes  in  the  location  of  the  road, 
there  being  no  showing  of  abandonment  of  the 
old  line,  cannot  be  regarded  as  an  acceptance  of 
Act  April  2,  1902  (Laws  1901-02,  c  667), 
enlarging  railroad  corporations'  powers,  within 
Const.  §  158  (Code   1904.   p.  cclviii),  effective 
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July  10,  1902,  providing  that  a  corporation's 
acceptance  of  new  powers  shall  be  deemed  a 
surrender  of  exemption  from  taxation  not  en- 
joyed by  other  like  corporations. 

[Ed.  Note.— EV>r  other  cases,  see  Taxation, 
Cent  Dig.  {  335;    Dec.  Dig.  i  210.» 

For  other  definitions,  see  Words  and  Phrases, 
yoL  1,  pp.  53-57.]      , 

5.  Taxation  (8  210*)— Exemptionb— Subben- 
DGB  BT  Railboad— Modification  of  Ghab- 

Under  Acts  1833-34,  c.  Ill,  |  7,  prohibit- 
ing building  of  new  railway  lines,  longer  than 
two  miles,  without  the  stockholders'  consent, 
the  directors  could  not  accept  the  enlarged  pow- 
ers, given  by  Act  April  2,  1902  (Laws  1901- 
02,  c.  6G7),  so  as  to  bring  the  road  within  the 
ojperation  of  Const  §  158  (Code  1904,  p.  cclviii), 
providing  that  a  corporation's  acceptance  of 
new  powers  shall  be  deemed  a  surrender  of  cer- 
tain exemption  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  210.] 

6.  Cobpobations  (§  426*)  —  Dibectobs— Void 

AcnON— RATinCATlQN. 

Void  action  by  directors  in  accepting  en- 
larged charter  powers  on  the  part  of  the  coi^ 
poration  cannot  be  validated  by  the  stockhold- 
ei8'   subsequent  ratification. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  1. 426.*] 

7.  Taxation  (J  210*)— Exemptions— Subben- 

DER— BNIjLBOED    P0WEB9— ACCEPTANCE. 

Evidence  held  to  show  that  enlarged  pow- 
ers, under  Act  April  2,  1902  (Laws  lSOl-02,  c. 
667)  were  not  accepted  by  a  railroad  company 
until  after  July  lO,  1902,  the  date  of  taking 
effect  of  Const  f  158  (Code  1904,  p.  cclviii), 
providing  that  a  corporation's  acceptance  of 
new  powers  sliall  be  deemed  a  surrender  of  cer- 
tain exemption  from  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  835;   Dec.  Dig.  f  210.*] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond.  ^ 

Suit  by  tbie  Rlctimond,  Fredericksburg  & 
Potomac  Railroad  (Company  against  the  Com- 
monwealth. Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

The  Attorney  General  and  Wm.  A.  Ander- 
son, for  tbe  Commonwealth.  Braxton  ft  Bg- 
gleston,  for  defendant  In  error. 

HARRISON,  X  The  Constitution  and 
statutes  of  Virginia  direct  the  imposition  of 
an  annual  state  franchise  tax  on  every  rail- 
way corporation  chartered  in  this  state.  In- 
cluding any  such  as  is  exempt  from  taxation 
as  to  its  works,  visible  property,  or  profits. 
Va.  Const  S!  177,  178  (Code  1904,  pp.  cclxlv, 
cclxv);    Va.  Code  1904,  pp.  2205-2207. 

In  accordance  with  these  provisions,  such 
a  franchise  tax  for  the  year  1907  was  as- 
sessed against  the  Richmond,  Frederlcksbnrg 
&  Potomac  Railroad  Company.  Thereupon, 
the  company  filed,  in  tbe  circuit  court  of  the 
city  of  Richmond,  its  petition,  praying  for 
relief  upon  the  ground  that  by  section  25  of 
its  charter  (Acts  1833-34,  p.  127)  it  was  exr- 
empt  from  any  public  charge  or  tax  whatso- 
ever; that  tbe  exemption  mentioned  was  a 
contract  on  the  part  of  the  commonwealth. 


and  the  enforcement  of  tbe  tax  would  be 
a  violation  of  section  10  of  article  1  of  the 
Constitution  of  tbe  United'  States,  which 
provides  that  "no  state  sbaU  pass  any  law 
Impairing  the  obligation  of  contracts";  and 
that  therefore  the  provision  of  the  state  Con- 
stitution and  the  act  of  the  Legislature,  di- 
recting such  tax,  are  null  and  void  In  so 
far  as  they  are  sought  to  be  enforced  against 
said  company. 

To  this  petition  of  the  railroad  company 
for  relief  from  the  franchise  tax  assessed 
against  it,  the  commonwealth,  by  her  Attor- 
ney General,  filed  a  demurrer  and  answer. 
The  ground  of  the  demurrer  was  that  sec- 
tion 25  of  its  charter  did  not  exempt  the 
company  from  tbe  franchise  tax  imposed  by 
the  commonwealth;  that  only  the  particular 
tangible  property  m^itioned  in  section  25 
of  the  charter  and  the  profits  accruing  there- 
from were  exempt  from  taxation;  that  the 
franchise  of  the  company  was  a 'species  of 
property,  distinct  and  different  from  the 
tangible  property  defined  and  enumerated  in 
the  exemption  clause;  and  that  neither  the 
franchise  nor  the  profits  accruing  therefrom 
are  thereby  exempted  from  taxation.  Tbe 
defense  set  up  by  the  commonwealth  in  its 
answer  was  that  by  section  158  of  the  Con- 
stitution of  Virginia,  effective  July  10,  1902 
(Code  1904,  p.  cclviii),  it  was  provided  that 
any  corporation  which  should  thereafter  ac- 
cept, or  effect,  any  amendment  or  extension 
of  Its  charter  should  be  conclusively  pre- 
sumed to  have  thereby  surrendered  every 
exemption  from  taxation  or  other  privilege 
not  enjoyed  by  other  like  corporations ;  that 
by  act  of  the  General  Assembly,  approved 
AprU  2,  1902  (Laws  1901-02,  c.  667),  section 
1089  of  the  Code  was  amended  so  as  to  con- 
fer upon  such  railroad  companies  as  accepted 
and  availed  themselves  of  its  provisions  cer- 
tain very  valuable  and  Important  privileges 
not  theretofore  possessed  by  such  corpora- 
tions, and  which  were  particularly  not  pos- 
sessed by  the  Richmond,  Fredericksburg  & 
Potomac  Railroad  Company  under  its  char- 
ter; that  after  the  10th  of  July,  1902,  when 
the  Constitution  and  section  158  thereof  be- 
came effective,  the  company  availed  itself  of 
tbe  provisions  of  such  act  by  abandoning  its 
original  right  of  way  for  long  distances  be- 
tween its  termini,  and  building  its  road  on 
the  new  location  which  it  had  acquired,  and 
thereby  accepted  and  effected  an  important 
amendment  of  its  charter,  thus  surrendering, 
as  provided  by  section  158  of  the  Constitu- 
tion, any  claim  which  it  may  have  thereto- 
fore had  to  any  immunity  or  exemption  what- 
ever not  enjoyed  by  other  corporations  of 
like  character. 

The  railroad  company  objected  to  the  fil- 
ing of  this  answer  by  the  commonwealth,  in- 
sisting that)  the  question,  whether  or  not 
it  had  accepted  an  amendment  to  its  charter 
and  thereby  surrendered  its  exemption  from 
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taxation  conld  not  be  raised  or  conBldered 
In  this  case.  This  objection  was  properly 
overruled. 

No  forms  of  pleading  are  prescribed  by 
statute  in  these  proceedings,  and  strict  tech- 
nical rules  In  such  a  case  are  out  of  place. 
It  was  clearly  competent  for  the  common- 
wealth to  show  that  the  company  was  not 
exempt  from  taxation,  because  it  had  sur- 
rendered such  exemption,  and  it  is  Incon- 
ceivable how  the  company  could  be  preju- 
diced by  meeting  that  issue  and  having  It 
determined  In  this  case.  The  compony  was 
asserting  its  claim  to  exemption  from  taxa- 
tion in  this  proceeding,  and  the  common- 
wealth bad  the  right  to  Justify  its  assess- 
ment of  the  franchise  tax  upon  any  leg^ 
ground  that  existed.  In  no  other  way  could 
the  Just  legal  rights  of  the  parties,  with  re- 
spect to  the  tax,  have  been  settled  in  this 
proceeding. 

The  circuit  court  overruled  the  demurrer 
flied  by  the  commonwealth  and  gave  Judg- 
ment in  favor  of  the  railroad  company,  hold- 
ing that  under  its  charter  it  was  exempt  from 
the  tax  sought  to  be  imposed  upon  it,  and 
that  the  enforcement  of  such  tax  Tirould  be 
a  violation  of  section  10  of  article  1  of  tbe 
Constitution  of  the  United  States. 

The  question  raised  by  the  demurrer  is  an 
interesting  and  important  one,  but  in  our 
view  there  Is  no  occasion  for  its  decision  In 
this  case,  for  if  the  construction  placed  upon 
section  25  of  the  charter  by  the  circuit  court 
be  sound,  and  the  company  thereby  exempt 
from  t&e  payment  of  a  franchise  tax,  it  could 
not  prevail,  because  in  our  opinion  the  com- 
pany has  surrendered  its  right  to  such  ex- 
emption In  consideration  of  very  extended 
and  valuable  privileges  acquired  by  it  under 
the  act  of  April  2,  1902,  which  privileges 
constituted  amendments  to  its  charter  and 
were  not  accepted  by  the  company  until  after 
July  10,  1902,  and  were,  therefore,  availed 
of  with  all  the  burden  attaching  thereto  by 
virtue  of  section  158  of  the  Constitution  of 
Virginia,  which  became  effective  July  10, 
1902. 

The  act  of  April  2,  1902,  granted  to  such 
railroad  companies  as  accepted  its  provisions 
unusual  and  valuable  privileges.  It  empow- 
ered a  company  availing  Itself  of  Its  provi- 
sions to  change  the  location  of  its  line  of 
lailway,  provided. the  new  line  should  not  be 
located  at  a  greater  distance  than  two  miles 
from  Its  old  line,  nor  more  than  one  mile 
from  any  established  station  on  its  old  line 
of  road,  subject  to  the  conditions  specified 
in  the  act  Its  right  to  exercise  the  power 
of  eminent  domain  was  materially  enlarged 
and  extended  beyond  that  right  as  prescribed 
in  Its  charter.  If  the  company  accepted 
these  new  and  enlarged  powers  and  privi- 
leges after  July  10,  1902,  when  the  Constitu- 
tion became  effective,  it  cannot  be  questioned 
that  such  acceptance  made  them  amendments 
to  its  existing  charter,  and  that  the  company 
thereby  surrendered  its  exemption  from  tax- 


ation as  provided  by  section  158  of  tbe  Con- 
stitution. 

It  is  not  contended  that  the  acceptance  was 
evidenced  by  any  express  resolution  of  tbe 
company.  It  is,  however,  claimed  that  such 
acceptancie  was  by  implication  from  acts  of 
the  company  in  avallln);  itself  of  tbe  privi- 
leges tendered  by  tbe  act  of  April,  1902. 
The  record  shows  that,  among  other  acts, 
the  company  has  built  at  least  26  miles  of 
new  road  on  a  new  right  of  way,  which  It 
had  no  power  to  do  under  Its  old  charter. 
The  crucial  question,  the  determination  of 
which  will  settle  this  controversy,  is,  there- 
fore, When  did  the  company  by  any  lawful 
and  binding  action  avail  itself  of,  and  there- 
by accept,  the  amendments  to  its  charter 
rights  and  privileges  tendered  by  the  act  of 
April  2,  1002? 

It  is  Insisted  on  behalf  of  the  company 
that  the  amendments  tendered  by  this  act 
were  accepted,  by  implication,  prior  to  July 
10, 1902,  and  In  support  of  this  contention  the 
company  relies  on  the  action  taken  at  the 
annual  meeting  of  its  stockholders,  held  No- 
vember 18,  1901,  when  the  follov^lng  report 
of  the  board  of  directors  was  approved  by 
a  unanimous  vote:  "This  line,  the  common 
servitor  of  all,  lies  wholly  within  Virginia. 
It  has.  In  the  opinion  of  the  board,  its  course 
now  plainly  indicated.  That  course  is  to  fit 
Itself  with  due  dispatch  for  the  increased 
work  before  It  In  construction  and  equip- 
ment it  should  occupy  a  place  in  the  front 
rank.  Its  alignment  should  be  improved.  Its 
grades  modified,  and  the  construction  neces- 
sary to  those  ends  should  be  for  a  second 
track  which  must  throughout  its  length,  at 
no  distant  day  be  added."  , 

This  statement  in  the  report  of  tbe  presi- 
dent and  directors  was  nothing  more  than  an 
expression  of  opinion  by  them  that  the  com- 
pany should  occupy  a  place  in  the  front  rank 
and  suggesting  the  improvements  that  should 
be  made  to  that  end.  There  was  no  author- 
ity given  by  the  stockholders  to  carry  out 
the  suggestions  made,  and  if  such  authority 
bad  been  given  it  could  only  have  referred  to 
improvements  to  its  existing  right  of  way. 
In  November,  1901,  the  company  had  no 
power  but  that  conferred  by  its  original 
charter,  which  did  not  authorize  it  to  aban- 
don any  part  of  its  old  line  and  construct 
another  upon  a  new  and  difleroit  right  of 
way.  The  action  of  the  stockholders  in  ap- 
proving these  suggestions  of  the  president 
and  directors  cannot  be  construed  as  an  ac- 
ceptance of  the  provisions  of  an  act  which 
was  not  then  in  existence. 

In  January,  U902,  the  board  of  directors  of 
the  company  adopted  the  following  resolu- 
tion: "Resolved  that  it  Is  the  sense  of  this 
board  that  the  time  has  come  when  we  should 
construct  a  second  track,  and  the  president 
be,  and  is,  hereby  authorized  at  the  proper 
time  to  proceed  with  such  construction,  in- 
cluding advisable  changes  in  alignment  and 
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grades,  reporting  from  time  to  time  to  tbe 
board." 

Under  its  original  charter  the  company  had 
the  power  to  build  as  many  tracks  as  it 
might  please  upon  Its  right  of  way  acquired 
under  that  charter;  and  as  Its  charter  was, 
in  January,  1902,  its  only  authority,  the  lan- 
guage of  the  resolution,  "that  the  time  has 
come  when  we  should  construct  a  second 
track,"  could  only  have  referred  to  double 
tracking  Its  then  existing  right  of  way.  This 
Is  the  only  reasonable  construction  to  be  put 
upon  the  resolution.  It  certainly  cannot  be 
held  to-  be  an  acceptance  of  the  provisions  of 
an  act  not  In  existence  for  more  than  two 
months  thereafter. 

In  further  support  of  the  contention  that 
there  was  an  implied  acceptance  by  the  com- 
pany of  the  provisions  of  the  act  of  April 
2,  1902,  prior  to  July  10,  1902,  the  company 
relies  upon  the  action  of  its  board  of  direc- 
tors taken  May  27,  1902,  and  June  26,  1902. 
The  action  taken  May  27,  1902,  was  as  fol- 
lows: (1)  "Be  it  resolved,  that  it  is  consider- 
ed advisable  by  the  board  of  directors  of  this 
company  to  make  the  changes  hereinafter 
described  In  the  location  of  parts  of  the  line 
of  Its  railroad  in  order  to  straighten  or  im- 
prove the  same  and  to  shorten  the  distance 
between  Its  existing  termini."  (2)  "Be  It  re- 
solved, that  the  president  be  directed  to  ac- 
quire the  land  necessary  to  make  the  changes 
in  the  location  of  the  line  of  this  company 
as  directed  in  tbe  preceding  resolution,  by 
purchase  or  condemnation  as  may  be  found 
most  expedient"  Then  follows  a  description 
of  the  changes  contemplated  by  this  action  of 
the  board. 

The  action  taken  June  26,  1902,  was  as 
follows:  "Besolved,  that  in  order  to  straight- 
en and  improve  its  Hue,  and  to  shorten  the 
distance  between  its  existing  termini,  it  is 
considered  desirable  by  the  board  of  direc- 
tors of  this  company  to  make  the  changes  In 
the  location  of  its  road,  beginning  at  a  point 
near  the  twentieth  milepost  and  extending 
northwardly  to  a  point  near  the  twenty-sec- 
ond milepost,  as  described  more  fully  In  tbe 
map  marked  'Line  D,'  made  by  John  Field, 
bearing  date  the  26th  day  of  April,  1902,  and 
a  copy  of  which  is  before  the  board  and  is 
to  l>e  filed  with  the  record  of  this  meeting. 
That  the  president  be  directed  to  acquire  the 
land  necessary  to  make  tbe  changes  in  the 
location  of  the  line  by  purchase  or  condem- 
nation proceedings  as  may  be  found  most  ex- 
pedient" 

These  resolutions  of  the  board  of  directors, 
on  which  the  company  relies  as  being  an  im- 
plied acceptance  of  the  act  of  April  2,  1902, 
make  no  reference  whatever  to  the  act;  nor 
does  the  action  of  the  board  of  directors  at 
any  time  prior  to  July  10,  1902,  authorize  a 
change  in  the  location  of  the  company's  rail- 
way except  for  tbe  portions  of  the  line  men- 
tioned therein;  nor  do  they  say  anything 
about  an  abandonment  of  its  old  line.  li;  is 
69&B.-68 


clear  from  tbe  record  that  no  change  ol 
location  was  made,  or  any  other  act  done 
under  these  resolutions  that  could  be  regard- 
ed as  an  implied  acceptance  of  the  provisions 
of  the  act  of  April  2,  1902.  The  report  of 
the  company  for  the  fiscal  year  ending  June 
30,  1902,  shows  an  expenditure  of  $37,660.99 
for  "new  construction  second  track";  but 
there  is  no  evidence  tending  to  show  that 
the  double  tracking  for  which  the  item  men- 
tioned was  expended  was  on  a  different  lo- 
cation from  the  old  line,  or  that  It  was  not 
an  improvement  lawfully  made  by  -the  com- 
pany upon  Its  old  right  of  way.  The  facts 
were  In  the  possession  of  the  company,  and 
it  could  have  readily  shown  that  this  item 
t)f  expenditure  was  on  account  of  a  new  line 
involving  an  abandonment  of  the  old  if  such 
bad  been  the  fact 

The  action  of  the  board  of  directors  in 
May  and  June,  1902,  can  only  be  regarded  as 
a  declaration  of  approval  of  the  scheme 
therein  suggested.  Nothing  was  done  in  pur- 
suance of  that  action  amounting  to  an  im- 
plied acceptance  of  amendments  to  the  char- 
ter of  the  company;  the  action  was  not  bind- 
ing upon  any  one;  the  company  could  have 
repudiated  it;  and  the  directors  themselves 
could  have  abandoned  such  action  and  no 
one  could  have  complained.  If  these  resolu- 
tions had  been  adopted  after  July  10,  1902, 
the  state  could  not  have  levied  taxes  upon 
the  property  of  the  company  relying  alone 
upon  such  resolutions  as  an  acceptance  of 
amendments  to  its  charter  whereby  the 
company  had  surrendered  its  existing  exemp- 
tion from  taxation.  In  so  far  as  the  direct- 
ors declared  that  tbe  changes  of  location  de- 
fined In  their  resolutions  were  desirable,  and 
approved  them,  they  acted  within  their  pow- 
ers. The  directors  of  a  corporation  are  gen- 
erally merely  its  managing  agents  for  the 
purposes  of  its  business,  and  it  may  well  be 
doubted  whether  they  have  power  to  accept 
such  radical  amendments  to  the  charter  of 
their  company  as  are  tendered  by  the  act  of 
-April  2,  1002,  nnless  power  thereto  has  been 
specially  conferred  upon  them  by  the  Legis- 
lature. 10  Cyc.  214.  In  this  case  there  was 
no  such  legislative  authority;  on  the  con- 
trary, section  7  of  the  charter  is  practically 
a  denial  of  any  such  power  In  tbe  board  of 
directors.  It  provides :  "That  no  branch  or 
lateral  railroad  exceeding  two  miles  in 
length  shall  be  commenced  until  tbe  expedi- 
ency of  making  the  same  shall  have  been  de- 
termined in  a  general  meeting  of  the  stock- 
holders, by  two-thirds  of  the  votes  which 
could  be  legally  given  in  favor  of  the  same." 
It  would  seem  to  be  clear  from  this  provision 
of  the  charter,  which  is  in  part  the  law  of 
the  company's  life,  that  the  board  of  direct- 
ors were  without  power  to  accept  amend- 
ments to  the  charter  which  involved  not  only 
the  building  of  many  miles  of  lateral  or 
branch  road,  but  a  radical  change  in  the  lo- 
cation of  the  road,  and  the  abandonment  of 
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Us  existing  line  and  depots.  Certainly  the 
directors  were  powerless  to  give  any  efficacy 
to  their  resolutions  by  commencing  such  an 
extended  and  radical  change  in  the  location 
of  the  road  in  the  face  of  the  charter  which 
expressly  provided  that  no  branch  or  lateral 
railroad  exceeding  two  miles  in  length  should 
be  commenced  until  the  expendiency  of  mak- 
ing the  same  should  be  determined  in  a  gen- 
eral meeting  of  the  stockholders,  by  two- 
thirds  of  the  votes  that  could  be  legally  giv- 
en In  its  favor. 

.  We  are  of  opinion  that  the  board  of  direct- 
ors had  no  power  under  the  charter  of  the 
company,  which  was  at  the  time  its  sole  au- 
thority, to  accept  the  amendments  in  ques- 
tion, and  were  without  authority  to  com-, 
mence  the  work  of  carrying  out  the  exten- 
sive changes  contemplated  by  the  act  of  April 
2,  1902,  until  the  expediency  of  doing  so  was 
determined  in  a  general  meeting  of  the  stock- 
holders by  two-thirds  of  the  votes  that  could 
be  legally  given  In  favor  thereof.  The  ac- 
tion of  the  board  of  directors  in  May  and 
June,  1902,  was,  therefore,  void.  In  so  far  as 
that  action  can  be  regarded  as  contemplat- 
ing any  such  purpose. 

It  is  Insisted  that  the  action  of  the  board 
of  directors  in  May  and  June,  1902,  was  rati- 
fied by  the  stockholders  of  the  company  at 
their  general  meeting  in  November,  1902,  and 
that  such  ratification  related  back  and  made 
the  action  of  the  board  valid  and  effective  as 
of  the  date  it  was  expressed  by  the  resolu- 
tions of  the  board.  The  report  of  the  board 
of  directors  to  the  meeting  of  stockholders 
in  November,  1902,  does  not  make  the  slight- 
est reference  to  the  resolutions  adopted  by 
the  board  in  May  and  June,  1902,  nor  does 
any  action  of  the  stockholders  at  that  meet- 
ing make  any  allusion  to  such  resolutions. 
If,  however,  these  resolutions  had  been  men- 
tioned and  approved  by  the  stockholders, 
such  action  would  not  have  had  the  efTect  of 
validating  them,  because  the  action  in  ques- 
tion of  the  board  of  directors  was  void  in 
so  far  as  it  involved  an  acceptance  of  the 
amendments  tendered  by  the  act  of  April  Z, 
1902.  It  was  not  competent  for  the  stock- 
holders, by  subsequent  ratification,  to  vali- 
date an  act  of  Its  board  of  directors  which 
was  Illegal  and  void  at  the  time  it  was  done. 
A  void  act  cannot  be  validated  by  subsequent 
ratification.  The  act  to  be  ratified  must  be 
voidable  merely  and  not  absolutely  void. 
This  well-settled  principle  of  the  law  of 
agency.  Is  as  applicable  to  corporations  as 
to  individuals. 

The  record  shows  that  not  until  November 
17,  1902,  and  January  16,  1903,  did  the  com- 
pany, in  general  meeting  of  its  stockholders, 
take  action  approving  the  recommendation 
of  Its  directors  involving  the  building  of  26 


miles  of  new  road  on  a  different  location,  and 
abandoning  to  that  extent  the  old  right  of 
way.  By  the  action  of  January  16,  1903,  the 
money  was  appropriated  for  the  purpose  of 
making  the  changes  and  building  the  new 
road.  Under  this  action  of  the  company  the 
new  construction  was  begun  for  the  first 
time,  and  rapidly  carried  on  at  a  cost  of 
more  than  $3,000,000  as  of  June  30,  1907. 
Under  its  original  charter  these  changes 
could  not  have  been  effected  and  the  new 
road  built  It  was  only  by  virtue  of  the  act 
of  April  2,  1902,  that  the  company  was  en- 
abled to  accomplish  these  radical  changes  in 
Its  former  situation. 

Another  important  amendment  to  Its  chart- 
er tendered  to  the  company  by  the  act  of 
April  2,  1902,  was  the  privilege  of  invoking 
the  power  of  eminent  domain  in  accordance 
with  the  provisions  of  chapter  46  of  the  Code. 
It  could  have  acquired  lands  for  its  lawful 
uses  in  the  way  provided  In  its  charter. 
There  were,  however,  decided  advantages  to 
be  derived  from  proceeding  under  chapter 
46  of  the  Code,  particularly  as  to  the  larger 
quantity  of  land  that  could  be  condemned, 
and  as  to  the  more  desirable  method  of  pro- 
cedure. In  condemning  the  lands  necessary 
for  the  changes  made  in  its  right  of  way. 
the  company  availed  itself  of  the  privilege 
tendered  by  the  act  of  April  2,  1902,  and 
proceeded  under  chapter  46  of  the'  Code, 
thereby  acquiring  more  land  than  it  could 
have  done  under  its  charter,  and  thus,  by 
implication,  adopting  the  privilege  as  an 
amendment  to  Its  charter. 

In  conclusion,  we  are  of  opinion  that  un- 
der the  facts  and  circumstances  of  this  case, 
the  amendments  to  its  charter,  tendered  to 
the  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company  by  the  act  of  April  2. 
1902,  were  never  accepted  by  it  until  aft« 
July  10,  19<K2,  when  the  Constitution  became 
effective ;  that  the  action  taken  by  the  stock- 
holders, in  general  meeting,  November  17, 
1902,  and  January  16,  1003,  together  with 
the  radical  changes  in  its  road  already  men- 
tioned, made  in  pursuance  of  that  action, 
constituted  an  implied  acceptance  of  the 
amendments  to  its  charter  which  were  ten- 
dered by  the  act  of  April  2,  1902 ;  and  that 
by  such  implied  acceptance  of  those  amend- 
ments the  company  thereby,  in  accordance 
with  the  terms  of  section  158  of  the  Consti- 
tution, surrendered  every  exemption  from 
taxation  which  it  might  theretofore  have 
claimed  under  its  charter. 

The  judgment  complained  of  must  there- 
fore be  reversed,  and  this  court  will  enter 
such  Judgment  aa  the  circuit  court  ought  to 
have  rendered. 

Reversed. 
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STATE  T.  BATES. 


(Supreme  Conit  of  South  Carolina.     Jan.  20, 
1911.) 

1.  CbiMINAL   IiAW    «   656*)— TBIAIr-<30NDUCT 
AND  KEMABES  op  JUDQK. 

Remarks  of  a  judge  in  a  murder  trial  were 
not  ground  for  reversal,  when  the  remarks  were 
made  in  ruling  upon  the  admissibility  of  evi- 
dence, and  not  in  his  charge  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1527 ;    Dec.  Dig.  i  656.*] 

2.  Cbiuinai.  Law  (S  656*)— Triai^Conducx 

AND   RemABKS  of  JUDOB. 

Where  a  trial  judge,  in  a  prosecution  for 
murder,  makes  remarks  to  the  effect  that  the 
jury  are  not  bound  to  accept  the  opinion  of  wit- 
nesses, but  could  form  their  own  conclusions, 
the  remarks  are  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1527 ;   Dec.  Dig.  §  656.*] 

3.  Cbiminal  Law  (§  797*)— Tbial— Instbuc- 
TioNS— Recommendation  to  Mebct. 

In  a  prosecution  for  murder,  the  remarks 
of  a  trial  jud^e,  containing  a  mere  warning  for 
thorough  consideration  of  the  facts  and  circum- 
stances by  the  jury,  before  recommending  the 
defendant  to  the  mercy  of  the  court  are  not 
prejudiciaL 

[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  {{  19^-1987;  Dec.  Dig.  i 
797.*] 

4.  Cbikinai,  Law  ({  854*)— Tbiai<— Custody 
or   Jobt  —  Sepabation  —  Discbxtion    of 

COTJBT. 

It  was  not  an  abuse  of  discretion  for  the 
trial  judge,  in  a  prosecution  for  murder,  to  i)er- 
mit  the  jury  to  disperse  and  go  at  large  over  the 
city,  after  the  arenments  were  in  and  the  case 
was  completed,  with  the  exception  of  the  charge. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  203^2047;  Dec.  Dig.  $ 
854.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Spartanburg  County;  J.  W.  De 
Vore,  Judge. 

J.  B.  Bates  was  conyicted  of  murder,  and 
be  appeals.    AflSrmed. 

Stanyame  Wilson  and  H.  K.  Osborne,  for 
appellant    J.  C.  Otts,  for  the  State. 

GARY,  A.  J.  This  Is  an  appeal  from  the 
sentence  of  deatb,  Imposed  upon  the  defend- 
apt  for  murder. 

The  first  exception  is  as  follows:  "That 
his  honor  erred  in  making  tbe  comment  be- 
fore the  Jury,  upon  the  testimony  of  de- 
fendant's witnesses :  'I  may  state  right  here 
that  the  lay  witnesses'  opinion  is  not  binding 
on  the  jury,  where  the  Jury  understand  thp 
facts  and  circumstances  upon  which  that 
opinion  is  based.'  The  error  being  that  his 
honor  was  without  legal  power  or  right  to 
place  such  limitation  upon  the  value  and  ef- 
fect of  the  testimony,  its  weight  being  wholly 
for  the  Jury ;  also  in  Instructing  them  there- 
by, in  effect,  that  tbe  value  of  expert  opin- 
ion evidence  vanishes  when  the  facts  and 
circumstances  on  which  the  opinion  is  based 
by  the  layman  are  presented  to  the  jury,  such 
comment  thereby  practically  depriving  the  de- 
fendant of  the  benefit  of  tbe  opinions  of  his 


witnesses,  which  he  believed  to  be  of  vast 
importance  to  him." 

This  exception  cannot  be  sustained,  for 
the  reason  that  tbe  language  of  his  honor, 
tbe  presiding  Judge,  was  used  in  ruling 
upon  the  admissibility  of  certain  testimony, 
and  not  In  his  charge  to  tbe  Jury.  State  v. 
Marchbanks,  61  S.  C.  17,  89  S.  E.  187 ;  Tins- 
Itgr  V.  Tel.  Co.,  72  S.  C.  350,  51  S.  E.  913. 

There  is  another  reason  why  the  excep- 
tion must  be  overruled.  In  commenting  on 
the  language  set  out  in  the  exception,  the 
appellant's  attorneys  in  their  argument  say : 
"If  it  be  meant  that  the  Jury  were  not 
bound  to  accept  the  conclusions  of  those  wit- 
nesses, as  against  their  own  Judgment  of 
facts,  be  was  correct  But  If  by  it  he  meant 
that  where  the  Jury  understood  the  facts  and 
circumstances  upon  which  that  opinion  was 
based,  tbe  opinion  no  longer  bad  weight, 
then  he  was  In  error."  Tbe  circuit  Judge 
simply  meant  that  the  Jury  were  not  'bound 
to  accept  the  opinions  of  the  witnesses,  but 
could  form  their  own  conclusions  from  the 
testimony. 

The  second  exception  is  as  follows :  "That 
his  honor  erred  in  that  portion  of  his  charge 
which  stated:  *I  don't  know  that  I  should 
say  to  you  that  you  ought  to  be  careful  in 
exercising  that  right  or  discretion  (of  recom- 
mending to  the  mercy  of  the  court).  I  don't 
know  that  I  can  say  that  to  j^ou,  and  I  don't 
say  it  to  you;  but  you  must  take  all  these 
facts  and  circumstances  together  and  see  if, 
in  your  Judgment  as  Jurors,  this  is  a  case 
for  recommendation  to  mercy.  If  after  a 
thorough  consideration  of  it— and  let  it  be  a 
thorough  consideration — ^you  think  it  is  such 
a  case,  why  it  should  be  your  duty  to  recom- 
mend,' etc.  Tbe  error  being  that  It  was,  in 
effect,  an  intimation  of  bis  opinion  upon  the 
facts,  that  he  did  not  consider  it  a  proper 
case  for  recommendation,  and  and  in  unduly 
urging  the  Jury  to  be  'careful*  in.  the  exer- 
cise of  their  power  to  recommend." 

The  charge  was  a  mere  warning  for  thor- 
ough consideration  of  the  facts  and  circum- 
stances by  the  Jury  before  recommending  the 
defendant  to  the  mercy  of  the  court,  and  we 
fall  to  see  wherein  it  was  prejudicial  to  the 
rights  of  the  appellant 

The  third  exception  is  as  follows:  "That 
It  was  an  abuse  of  the  discretion  of  the  trial 
Judge,  in  tbe  conduct  of  the  trial,  to  permit 
the  Jury  to  disperse  and  go  at  large  over  the 
city,  in  a  case  of  this  character,  after  the 
argumoits  were  In  and  the  case  completed, 
with  the  exception  of  the  charge,  and  that  it 
was  error  for  his  honor  to  refuse  the  motion 
In  arrest  of  Judgment,  based  upon  that  fact" 

The  conduct  of  the  case  must  be  left  in 
large  measure  to  the  discretion  of  the  pre- 
siding Judge,  from  which  there  is  no  appeal, 
unless  there  has  been  an  abuse  of  discretion, 
which  has  not  been  made  to  appear  in  this 
case. 


*For  other  eases  see  sam*  topic  and  section  NUMBBR  In  Deo.  DI(.  ft  Am.  CiB.  Kejr  No.  Serlea  *  Hep"!  Indexes 
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It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  that  the  case  be  remanded  to  that  court, 
for  the  purpose  of  having  another  day  as- 
signed for  the  execution  of  the  sentence. 


(87  s.  C.  MZ) 

STATE  T.  ROOKARD. 

iSapreme  Court  of  South  Carolina.     Jan.  20. 

1011.) 

1.  INTOXICATIRO  LiQCOBS  (J  189*)— REomji- 
T10N8— StATUTOBT  PROVISIONS— COMSTBOC- 
TION. 

Act  of  1909  (20  St  at  Large,  p.  60),  provid- 
ing that  it  shall  be  unlawful  for  any  person, 
etu.,  to  manufacture,  sell,  barter,  exchange,  re- 
ceive, accept,  give  away  to  Induce  trade,  de- 
hver,  store,  keep  In  possession  in  this  state, 
furnish  at  public  places,  or  otherwise  dispose  of 
spirituous  liquors,  etc.,  does  not  apply  to  the 
mere  keeping  in  possession  of  liquor  by  a  pri- 
vate -individual,  as  that  would  violate  section 
28  of  the  dispensary  act  of  1907  (25  St  at 
Large,  p.  473),  providing  for  the  sale  of  liquor 
by  county  dispensaries. 

[ESd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  149;    Dec  Dig.  i  139.*] 

2.  COMMKRCB  (S  55*)  —  RSOTJLATIONB  —  STAT- 
UTKS— CONSTBUOTION— PRBflDMPTIONS. 

There  is  a  strong  presumption  tliat  the 
Legislature,  in  enacting  Laws  1909  (2(j  St  at 
Large,  p.  6())  t  1,  foroidding  persons  to  have 
possession  of  liquors  within  the  state,  Sid  not 
intend  any  interference  with  the.  right  of  pri- 
vate parties  to  possess  such  liquors  for  his  own 
consumption,  as  any  such  attempted  interfer- 
ence would  be  futile;  the  right  being  protected 
by  the  interstate  commerce  clause  of  the  federal 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  72-l(^:   Dec  Dig.  i  55.*] 

Appeal  from  (^mmon  Fleas  Circuit  Court 
of  Spartanburg  County ;  W.  B.  Gruber,  Spe- 
cial Judge. 

Ellas  Rookard  was  convicted  of  violating 
the  liquor  law,  and  he  appeals.  Reversed 
and  remanded. 

Nichols  &  Nichols  and  S.  M.  Wetmore,  for 
appellant    J.  O.  Otts,  SoL,  for  the  State. 

WOODS,  J.  The  defendant  was  convicted 
and  sentenced  under  the  following  count  of 
an  indictment  charging  violations  of  the  liq- 
uor law  of  the  state:  "That  on  the  11th  of 
January,  in  the  year  1910,  Ellas  Rookard, 
in  the  county  and  state  aforesaid,  did  will- 
fully and  unlawfully  receive  and  accept  for 
unlawful  use  and  did  store  and  keep  in  his 
possession,  certain  spirituous,  malt,  vinous, 
or  fermented,  brewed,  or  other  liquors,  to 
wit,  alcoholic  or  intoxicating  liquors,  which 
contained  alcohol  and  are  used  as  a  bever- 
age, against  the  form  of  the  statute  in  such 
cases  made  and  provided." 

The  Indictment  was  drawn  under  the  first 
section  of  the  act  of  1909  (26  St  at  Large, 
p.  60),  which  provides:  "That  it  shall  be  un- 
lawful for  any  person,  firm,  corporation  or 
association  within  this  state  to  manufacture. 


sell,  barter,  exchange,  receive,  accept,  give 
away  to  Induce  trade,  deliver,  store,  keep  in 
possession  in  this  state,  furnish  at  public 
places  or  otherwise  dispose  of  any  spirituous, 
malt,  vinous,  fermented,  brewed  or  other 
liquors  and  beverages,  or  any  compound  or 
mixture  thereof  which  contains  alcohol  and 
is  used  as  a  beverage,  and  whidi  if  drunk 
to  excess  will  produce  intoxication,  except 
as  hereinafter  provided." 

The  appellant  raises  no  question  as  to  the 
constitutionality  of  the  statute,  bnt  contends 
that  the  circuit  Judge  erred  in  his  construc- 
tion of  the  statute  when  be  charged  the  Jury 
in  effect  as  follows :  That  the  statute  makes 
the  mere  keeping  in  possession  of  liquor  by 
a  private  individual  a  criminal  offense,  and 
that  therefore  the  Jury  should  convict  if  they 
found  that  the  defendant  had  liquor  In  his 
possession,  even  if  they  should  find  that  he 
had  not  unlawfully  received  nor  accepted  it, 
and  had  not  kept  it  in  possession  for  an  un- 
lawful use. 

The  question  therefore  is  whether  tlie  cir- 
cult  Judge  was  right  in  holding  the  act  of 
1909  to  prohibit  and  make  criminal  the  keep- 
ing In  possession  of  liquor  in  this  state,  nn- 
der  all  circumstances,  without  regard  to  the 
manner  of  acquiring  possession  or  the  pur- 
pose for  which  the  liquor  is  kept  It  seems 
clear  that  the  statute  cannot  be  so  conatmed. 
Such  a  construction  would  make  the  act 
self-destructive,  for  other  sections  of  this  act, 
as  well  as  portions  of  the  dispensary  stat- 
ute of  1907  (25  St  at  Large,  p.  463),  recog- 
nized by  this  statute  as  still  in  force,  pro- 
vide for  the  sale  of  liquor  by  county  dispen- 
saries; and  certainly  a  legal  sale  and  pur- 
chase carries  the  right  to  the  purchaser  to 
keep  in  his  possession  the  liquor  he  has  pur- 
chased, provided  he  does  not  apply  it  to  an 
unlawful  use.  In  addition  to  tbla,  one  may 
lawfully  keep  in  his  possession  liquor  pur- 
chased for  personal  use  under  the  protec- 
tion of  the  Interstate  commerce  clause  of  the 
federal  O>nstitutlon.  An  attempt  by  the 
General  Assembly  to  Interfere  with  this  right 
would  be  futile,  and  the  presumption  Is  very 
strong  against  the  legislative  Intention  to 
make  such  an  attempt  Indeed,  the  right 
to  keep  in  possession  Uquor  so  purchased  Is 
expressly  recognized  In  section  28  of  the 
dispensary  act  of  1907,  which  has  not  been 
repealed.  It  follows  that  the  provision  of 
the  act  of  1909  making  It  unlawful  "to  keep 
in  possession  in  this  state"  intoxicating  liq- 
uors, "except  as  hereinafter  provided,"  means 
that  it  should  be  a  misdemeanor  to  keep  in 
possession  liquor  which  had  been  unlawfully 
obtained ;  that  is,  obtained  in  a  manner  not 
recognized  as  lawful  by  that  act  or  the  un- 
repealed provision  of  the  act  of  1907,  or  to 
keep  in  possession  for  sale,  or  some  other  use 
forbidden  by  the  statute,  Uquor  lawfully  ob- 
tained. 

It  is  the  Judgment  of  tlils  court  that  the 
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]ud«rment  of  the  circuit  court  be  reversed, 
and  tbe  cause  be  remanded  to  that  court  for 
a  new  triaL 

<Sr  S.  C.  4S4) 

STATE  ▼.  HILTON. 

(Supreme  Court  of  South  Carolina.     Jan.  20, 
IMl.) 

1.  Jury  (J  90*)— Competency— Relatiohship 
TO  Pbosecutino  Witnesses. 

A  juror  In  a  criminal  case  is  not  disquali- 
fied at  common  law,  or  under  the  statute,  mere- 
ly because  of  hia  relationship  to  the  prosecuting 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  4IS-422;   Dec.  Dig.  S  90.*] 

2.  Ckiminal  Law  (|  1186^*)— Habuuss  Eb- 
BOBr— Challenge  to  Jubob. 

Accused,  who  had  not  exhausted  his  per- 
emptory challenges,  may  not  complain  because 
of  tbe  refusal  of  tbe  court  to  stand  aside  a 
juror  related  to  the  prosecuting  witnesses. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,    Cent   Dig.   §i  3114-3125;    Dec.  Dig.   | 
1166%.»] 
8.  Chiminal  IjAW  (8  1169*)— AppEAi— Habm- 

UESS  Error— RvLiNOS  on  Evidence. 

Where  accused  admitted  prior  arrests  for 
other  offenses  and  service  on  the  chain  gang, 
the  overruling  of  objections  to  questions  put  to 
him  as  to  convictions  of  prior  offenses,  on  the 
ground  that  they  went  into  the  details  of  prior 
offenses,  was  not  prejudicial  to  accused,  espe- 
cially where  the  questions  did  not  attempt  to 
elicit  the  details. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.   Cent,  Dig.  »  3137-3143;    Dec   Dig.   $ 

4.  Criminal  Law  (§  1037*)— Impropeb  State- 
ment OF  State's  Counsel— Objections. 

Where  a  statement  by  the  state's  counsel 
operated  to  withdraw  a  former  statement  com- 
plained of,  but  there  was  no  further  correction 
by  accus^'s  attorney,  tbe  former  statement 
could  not  be  complained  of  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {f  1691,  2695;  Dec.  Dig.  f 
1037.»] 

5.  Criminal  Law  (S  1045*)— Improper  Argu- 
ment OF  State's  Counsel— Review. 

Tbe  question  whether  an  argument  of  the 
state's  counsel  was  improper  is  not  reviewable 
on  appeal,  where  the  presiding  judge  was  not 
requested  to  rule  on  the  language. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2662,  2686;    Dec.  Dig.  I 

6.  Criminal   Law    ({    726*)— Abottmert    or 

Counsel. 

Where,  on  the  trial  of  a  white  man  for  the 
murder  of  a  negro,  accused's  counsel  in  his  ar- 
gument urged  that  the  jury  should  not  convict 
a  white  man  for  killing  an  impudent  negro,  that 
this  was  a  white  man's  country,  the  argument 
of  the  state's  counsel  that  accused,  under  tbe 
law  and  the  evidence,  was  guilty,  and  that  the 
jury  ought  to  convict,  and  that  a  failure  of 
Junes  to  convict  murderers  would  have  terrible 
consequences  to  society,  was  not  ground  for  re- 
verail. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  1681 ;   Dec.  Dig.  {  726.*] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Chester  County;  J.  W.  De  Vore,  Judge. 

Otis  Hilton  was  convicted  of  murder,  and 
he  appeals.    Appeal  dismissed. 


Tbe  defendant  appeals  on  tbe  following 
exceptions: 

1.  Error  of  bis  honor  In  refusing  to  stand 
aside  the  Juror,  W.  H.  Lathan,  when  ex- 
aoiined  upon  bis  voir  dire;  this  Juror  was 
not  indifferent,  as  he  was  related  by  blood 
within  the  sixth  degree  to  J.  M.  Lathan  and 
S.  R.  Lathan,  the  state's  two  prosecuting 
witnesses,  and  employers  of  tbe  deceased, 
and  the  defendant  was  prejudiced  by  the  re- 
fusal of  bis  honor  to  stand  aside  this  Juror. 

2.  Error  in  permitting  the  Solicitor  on 
cross-examination,  over  tbe  objection  of  tbe 
defendant,  to  ask  tbe  defendant  tbe  ques- 
tions: "On  December  3,  1907,  were  you  not 
up  for  carrying  pistols?"  '  "On  January  6, 
1908,  weren't  you  fined  for  carrying  pis- 
tols?" "How,  many  times  have  you  been  up 
already  for  violating  law?  Count  them  up, 
please?"  "Haven't  you  been  up  In  this  com- 
munity as  many  as  10  times?'  "How  many 
times  were  you  up  In  RocK  HUl?"  "Well, 
what  were  all  tbe  different  offenses  you  have 
been  np  for?"  "How  long  since  yon  started 
out  on  tbe  line  you  have  been  pursuing?" 
And  in  compelling  tbe  defendant  to  answer 
these  questions  against  objection,  and  in  per- 
mitting the  Solicitor  on  cross-examination  of 
tbe  defendant  against  objection  to  prove  bis 
former  difficulties,  arrest,  and  convictions; 
tbe  error  being  that  Such  questions  were  a  di- 
rect attack  upon  tbe  character  of  tbe  defend- 
ant, which  bad  not  been  put  in  evidence  by 
tbe  defense,  such  questions  did  not  impeach 
bis  veracity,  as  a  witness,  as  bis  former  of- 
fenses were  not  of  tbe  class  known  as  cri- 
men falsi,  sncb  questions  were  in  violation 
of  tbe  constitutional  rights  of  tbe  defendant 
under  section  17,  art.  1,  of  tbe  Constitution 
of  1895,  providing  that  no  person  shall  be- 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  and  are  also  in  viola- 
tion of  the  Constitution  of  the  United  States, 
article  5  of  the  amendments  thereto,  which 
provides:  "Nor  shall  any  person  be  compell- 
ed in  any  criminal  case  to  be  a  witness 
against  himself."  Such  questions  were  not 
impeaching  bis  general  reputation  for  ver- 
acity, but  were  an  attack  upon  his  character 
and  were  proving  details  of  former  offenses 
for  which  be  was  then  not  on  trial,  were  an 
attack  upon  the  presumption  of  Innocence  of 
tbe  defendant  in  tbe  case  at  bar,  were  ir- 
relevant to  tbe  Issue,  and  Incompetent  and 
greatly  prejudicial  to  the  defendant 

3.  Error  in  permitting  the  Solicitor,  over 
objection  of  the  defendant,  and  error  in  the 
Solicitor  continuing  to  argue  to  tbe  Jury  that 
the  defendant's  attorneys  were  present  at 
tbe  inquest  over  tbe  dead  l>ody  of  John  Beatjc, 
saw  the  bullet  boles  in  tbe  body,  saw  tbe 
clothes,  and  saw  tbe  body  disrobed.  Such 
statements  of  counsel  were  outside  of  the 
record,  were  incorrect,  were  prejudicial  to 
tbe  defendant,  for  the  reason  that  the  theory 
of  the  (jgfense  was  that  tbe  deceased  was  arm- 
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ed  with  a  knife  at  the  time  of  the  fatal  en- 
counter, and  the  state  had  offered  no  testi- 
mony contradicting  this  fact  and  such  argu- 
ment f^as  a  complete  surprise  to  the  defense 
and  made  too  late  for  the  defense  to  reply 
to  It  in  argument,  or  otherwise,  and  was  un- 
fair to  the  defendant,  for  the  reason  that  it 
robbed  the  defendant  of  any  plea  of  self-de- 
fense if  he  shot  an  unarmed  man,  although 
the  defendant  had  testified  that  the  deceased 
renewed  the  threat  to  kill  him,  coupled  with 
overt  acts. 

4.  Because  the  Solicitor  argued  to  the  jury 
that  they  must  convict  the  defendant  to  pre- 
vent a  repetition  of  his  offenses  and  appeal- 
ed to  the  Jury  to  "convict  by  referring  to  the 
lynching  of  another  white  man  who  had  un- 
justly killed  a  negro  and  been  improperly 
acquitted,  and  again  unjustly  killed  a  negro 
and  been  improperly  acquitted,  and  after 
these  two  acquittals  had  unjustly  killed  a 
white  man  and  was  lynched  by  the  men  of 
his  town,  and  thus  brought  shame  and  dis- 
grace and  scandal  upon  bis  town  and  its  citi- 
zens, and  that  to  this  day  the  citizens  of 
tliat  town  were  carrying  pistols  for  one  an- 
other, and  that  several  killings  and  blood- 
shed had  resulted  therefrom.  Such  state- 
ments of  the  Solicitor  were  entirely  outside 
of  the  record,  and  It  was  the  duty  of  the 
court  of  Its  «wn  motion  to  check  such  de- 
parture from  the  record  and  the  abuse  of  the 
privilege  of  argument  by  the  state,  against 
the  objection  of  the  defendant  and  against 
the  -rights  of  the  defendant  to  a  fair  and  im- 
partial trial,  greatly  prejudiced  bis  case, 
made  him  suffer  for  the  misdeeds  of  anoth- 
er, caused  the  Jury  to  believe  that  they  must 
avenge  the  outrages  of  the  lynching  case  by 
convicting  the  defendant,  and  produced  in 
their  minds  and  upon  them  the  Impression 
that  the  defendant  would  Involve  the  com- 
munity in  which  he  lives  in  similar  tragedies 
unless  convicted.  Such  an  appeal  by  the 
prosecuting  officer  of  the  state,  whose  duty 
it  Is  to  do  Justice  both  to  the  state  and  to 
the  defendant,  was  an  overzealous  act  on  his 
part,  and  the  Solicitor  showed  a  disposition 
to  refuse'  to  amend  the  severity  of  his  re- 
marks after  counsel  objected  to  his  line  of 
argument  In  reference  to  the  examination  of 
the  dead  body.  The  court  should  have  cor- 
rected the  Solicitor  or  charged  the  jury  to 
disregard  such  remarks,  and  the  record 
shows  an  entire  absence  of  any  statement  by 
the  court  counteracting  the  evil  of  these  re- 
marks. 

6.  Error  on  the  part  of  his  honor,  the  pre- 
siding Judge,  in  refusing  a  new  trial  and  In 
overruling  the  motion  therefor,  for  the  rea- 
sons that  the  Solicitor  had,  over  objection  of 
defendant's  attorneys,  referred  to  matters 
extraneous  to  the  record  and  which  are  not 
supported  by  the  testimony  in  reference  to 
the  examination  of  the  dead  body  of  John 
Beaty,  and  the  Solicitor  had  prejudiced  the 
defendant's  case  by  calling  upon  the  Jury  to 


convict  him  because  of  the  lynching  of  an- 
other white  man  who  had  been  Improperly 
acquitted,  and  because  the  character  of  the 
defendant  had  been  attacked  on  cross-ex- 
amination, against  the  objection  of  defend- 
ant's attorneys,  and  because  the  juror,  W. 
H.  Lathan,  had  not  been  rejected  on  his  voir 
dire. 

Gaston  &  Hamilton  and  3.  H.  Marlon,  for 
appellant     Solicitor  J.  K.  Henry,  for  the 

State. 

GABY,  A.  J.  Under  an  Indictment  for 
murder,  the  jury  rendered  a  verdict  of  guilty 
against  the  defendant,  with  a  recommenda- 
tion to  the  mercy  of  the  court,  whereupon 
be  was  sentenced  to  Imprisonment  for  life 
In  the  state  x>enltentiary.  The  defendant  ap- 
pealed upon  exceptions,  which  will  be  set 
out  In  -the  report  of  the  case.    ' 

First  Exception: 

The  only  statement  in  the  record,  with  ref- 
erence to  this  question.  Is  as  follows:  "The 
Jurors  were  placed  on  their  voir  dire.  One 
Juror,  W.  H.  Lathan,  was  related  by  blood, 
within  the  sixth  degree,  to  3.  M.  Lathan  and 
S.  R.  Lathan,  who  were  witnesses  and  testi- 
fied for  the  state,  and  were  the  employers  of 
John  Beaty,  the  deceased.  The  circuit  judge 
refused  to  stand  the  Jurors  aside,  and  the 
defense  used  a  challenge  and  exhausted  nine 
of  Its  ten  challenges." 

There  are  two  reasons  why  this  exception 
cannot  be  sustained:  There  is  no  rule  of  the 
common  law,  nor  is  there  a  statute,  dlsqnali- 
fylng  a  juror  on  account  of  his  relationship 
to  a  witness,  either  by  affinity  or  conaan^ 
gnlnlty,  within  any  d^ree.  (2)  The  defend- 
ant had  not  exhausted  his  peremptory  chal- 
lenges. SUte  V.  Hayes,  68  S.  C.  286,  48  S. 
E.  251. 

Second  Exception: 

The  record  shows  that  the  following  took 
place  when  the  questions  mentioned  in  the 
exception  were  propounded:  "Mr.  Gaston:  I 
don't  know  that  the  Solicitor  has  got  the 
right  to  go  into  the  details  of  these  previous 
offenses.  If  he  is  attacking  the  defendant  as 
a  witness  he  has  a  right,  as  I  understand  it, 
under  the  law  to  go  Into  his  previous  bad 
character  In  a  general  way;  but  he  can't  at- 
tack hlra  as  a  defendant,  In  this  way.  Now, 
the  defendant  admits  the  previous  arrests 
and  services  on  the  chain  gang,  and  I  think 
that  is  as  far  as  the  Solicitor  can  go. 
•  •  ♦  The  Court:  Yes,  sir;  I  think  the 
question  as  put  is  competent  Now,  I  don't 
understand  the  Solicitor  as  going  Into  de- 
tails. He  simply  asked  this  witness,  as  I  un- 
derstand It:  Wasn't  you  convicted  of  carry- 
ing concealed  weapons  at  a  certain  time? 
Wasn't  you  convicted  of  carrying  concealed 
weapons,  at  another  certain  time?  That  la 
not  going  into  details.  Going  into  details, 
as  I  understand  It,  means:  Why  did  you 
have  a  pistol  at  that  time?  What  were  yon 
doing  with  it?    What  were  you  carrying  a 
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pistol  for?  And  glTlng  all  the  focts  and  dr* 
^Uiiistances.  But  just  the  bald  statemenfr— 
If  you  were  convicted  of  carrying  concealed 
weapons  at  a  certain  time  and  then  at  an- 
other certain  time — It  does  not  strike  me 
that  that  Is  going  into  details.  I  wUl  have 
to  overrule  the  objection."  After  the  de- 
fendant's attorneys  admitted  the  previous 
arrests  and  service  on  the  chain  gang,  we 
fall  to  see  wherein  the  ruling  of  his  honor, 
the  presiding  judge,  was  prejudicial  to  the 
appellant,  especially  as  we  concur  with  the 
circuit  judge  that  the  questions  did  not  at- 
tempt to  elicit  the  details. 

Third  Exception: 

The  following  statement  appears  In  the 
record:  "It  came  out  In  evidence  that  de- 
fendant's attorneys,  Gaston  ft  Hamilton, 
were  at  the  inquest  and  made  suggestions  as 
to  putting  certain  statements  In  the  record. 
State's  counsel  argued  that  if  at  the  inquest, 
they  would  have  found  and  proven  that  de- 
ceased was  armed,  and  may  have  stated  that 
they  saw  the  body  disrobed,  etc.;  but  on  de- 
fendant's attorney  correcting  this,  replied, 
Tbey  were  at  the  inquest,  and  were  zealous 
enough  and  long-nosed  enough  to  have  found 
out  if  deceased  was  armed,'  and  not  finding 
so,  concluded  that  deceased  was  not  armed. 
There  was  not  proof  that  he  was  armed  at 
the  time  of  the  Idlllng." 

When  the  Solicitor  made  the  statement 
"That  if  at  the  Inquest,  they  (the  defendant's 
attorneys)  would  have  found  and  proven  that 
deceased  was  armed,  and  may'  have  stated 
that  they  saw  the  body  disrobed,"  the  de- 
fendant's attorneys  corrected  the  Statement, 
whereupon  instead  of  reiterating  that  fact, 
the  Solicitor  said  by  way  of  Inference: 
"They  were  at  the  inquest,  and  were  zealous 
enough  and  long-nosed  enough  to  have  found 
out  if  deceased  was  armed."  The  second 
statement  was  in  the  nature  of  a  withdraw- 
al of  the  first,  and  there  was  no  further  cor- 
rection by  the  defendant's  attorneys.  But 
there  is  even  a  stronger  reason  why  the  ex- 
ception must  be  overruled.  The  record  does 
not  disclose  the  fact,  that  the  attention  of 
the  circuit  judge  was  called  to  the  language 
of  the  Solicitor,  and  there  was  no  ruling 
from  which  the  defendant  could  appeal. 

Fourth  Exception: 

The  following  statement  is  set  out  in  the 
record:  "State's  counsel  denies  that  he  ever 
stated  to  the  jury  'that  they  must  convict 
the  defendant,'  but  did  argue  that  under  the 
law  and  evidence  he  was  guUty,  and  hence 
they  ought  to  convict  him,  and  made  a  state- 
ment of  published  and  facts  of  record,  to 
show  the  terrible  consequences  to  society  in 
the  failure  of  juries  to  convict  murderers. 
This  was  passed  on  by  the  presiding  judge 
on  motion  for  new  trial,  who  held  that  the 
Solicitor's  argument  was  legitimate  reply  to 
argument  for  the  defense,  because  defense 
had  argued,  in  effect,  that  they  should  not 


convict  a  white  man  for  killing  an  impudent 
negro.  This  was  a  white  man's  country," 
etc. 

There  are  two  reasons  why  this  excep- 
tion cannot  be  sustained:  (1)  It  does  not  ap- 
pear that  the  presiding  judge  was  requested 
to  rule  upon  the  language  of  the  Solicitor. 
Therefore,  the  question  is  not  properly  be- 
fore this  court  for  consideration.  (2)  It. ap- 
pears that  the  language  used  by  the  Solicitor 
was  in  reply  to  the  argument  for  the  de- 
fense, that  the  jury  "should  not  convict  a 
white  man  for  killing  an  impudent  negro; 
that  this  was  a  white  man's^  country,"  etc. 
As  the  counsel  for  the  defense  first  Injected 
extraneous  argument  into  the  case,  the  de- 
fendant Is  not  in  a  position  to  complain  of 
the  argument  in  reply.  State  v.  Duncan,  86 
S.  C.  370,  68  S.  E.  684.  What  has  already 
been  said,  disposes  of  the  fifth  exception. 

Appeal  dismissed: 


(US  Oa.  SM) 
BRANNEN  y.  BRANNEN. 
(Supreme  Court  of  Georgia.     Jan.  11,  1911.) 

(Byllabut  by  the  Court.) 

Vendob  and  Pubchaskb  (§S  34,  36*)— Evi- 
dence (8  441*)— Action  on  Pubohase-Mon- 
ET  Notes  —  Pleadinq  —  Sufficienct  of 
Pleas — Misbepbesentation  . 

Where  the  vendor  sues  the  purchaser  on 
notes  given  by  the  latter  to  the  former  for  the 
purchase  money  of  land,  it  is  error  to  strike 
a  plea  of  the  defendant,  alleging  that  at  the 
time  of  the  contract  of  purchase  the  vendor 
misrepresented  to  him  the  location  of  one  of 
the  houndaiv  lines  of  the  tract  purchased, 
whereby  he  tailed  to  get  a  portion  of  the  land 
which  he  contracted  to  buy,  and  "said  mis- 
representation was  made  by  the  plaintiff  to  the 
defendant  knowingly  and  willfully  and  for  the 
purpose  of  deceiving  the  defendant,  and  did 
actually  deceive  him,  to  his  damage"  in  a  named 
sum.  Elder  v.  Allison,  45  Ga.  13 ;  Smith  v. 
Kirkpatrick,  79  Ga.  41(),  7  S.  B.  268 ;  Folsom 
V.  Howell,  94  Ga.  112,  21  S.  E.  136;  James 
V.   Elliott,  44   Ga.   237. 

(a)  The  court  committed  no  error  in  striking 
a  plea  of  the  defendant,  to  the  effect  that  the 
vendor  misrepresented  to  him  the  character  and 
value  of  the  timber  on  the  land,  when,  as  far 
as  disclosed  by  the  plea,  the  defendant  had 
sufficient  opportunity  to  inspect  the  same,  and 
was  not  prevented  from  so  doing  by  any  arti- 
fice or  fraud  of  the  vendor,  but  relied  upon 
the  latter's  reprasentations  as  to  these  matters. 
Thompson  v.  Boyce,  84  Ga.  497,  11  S.  E.  353 ; 
Tindall  v.  Harkinson,  19  Ga.  448;  Stone  v. 
Moore,  75  Ga.  565 :  Martin  v.  Harwell,  115 
Ga.  156,  41  S.  B.  686. 

(b)  It  appearing  that  the  contract  of  sale 
was  in  writing,  it  was  proper  to  strike  from 
the  plea,  seeking  an  abatement  of  the  purchase 
price,  that  portion  wherein  it  was  alleged  that 
the  vendor  represented"  to  the  defendant  "that 
at  any  time  the  defendant  became  dissatisfied 
with  his  purchase,  that  if  he  did  not  find  the 
tract  of  land  to  tie  as  he  had  represented  it 
to  be,  that  he  would  take  it  back,  cancel  his 
notes,  return  to  him  the  money  that  he  had  paid 
on  it,  and  pay  him  for  the  improvements  made 
thereon,"  as  such  alleged  parol  agreement  would 
vary  the  terms  of  a  complete  and  unambiguous 
written   contract,   as   far   aa   disclosed   by    the 
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pleadinpi.     Forsyth  Mfe.  Co.  T.  Castlen,   112 

6a.  199  i6),  37  S.  E.  4^,  81  Am.  St  Rep.  28. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  CJent  Dig.  Jl  39,  62,  53 ;    Dec.  Dig. 

y34.  36;*   Evidence,  Cent.  Dig.  i  2032;   Dec. 
ig.  i  441.*] 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  bet'nreen  W.  H.  Brannen  and  J.  T. 
Brannen.  From  the  Judgment,  W.  H.  Bran- 
nen brings  error.     Reversed. 

Anderson  &  Speer  and  H.  B.  Strange,  for 
plaintiff  In  error.  J.  F.  Brannen,  for  de- 
fendant in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent. 


(13S  Oa.  683) 

IflZEJLIi  et  al.  t.  KESDER  et  aL 
(Supreme  Court  of  Georgia.     Jan.   11,  1911.) 

(SyOahiu  hv  the  Court.) 

E^rIDENCK  ({  460*)— Paboi,  Evidence— Show- 
iRO  Indebtedness  Secured  bt  Mobtoaqe. 
K.  and  W.  filed  their  equitable  petition 
against  M.  &  P.,  alleging  that  W.  executed  bis 
promissory  note  to  M.  &  P.,  a  copartnership, 
tor  the  sum  of  $600,  and  in  order  to  secure  the 
payment  of  the  note  W.  executed  a  mortgage 
to  M.  &  P.  on  a  certain  lot  of  land.  A  few 
days  after  the  execution  of  the  mortgage  W. 
sold  the  land  to  K.,  one  of  the  petitioners,  and 
delivered  bim  a  deed  thereto.  It  was  alleged 
that  W.  had  made  certain  payments  on  the 
note,  and  that  he  had  tendered  and  continued 
to  tender  the  balance  due  on  the  note.  The 
mortgage  contained  a  power  of  sale,  author- 
izing M.  &  P.,  upon  default  of  payment  of  the 
mortgage  indebtedness,  to  advertise  and  sell 
the  land,  and  in  the  execution  of  this  power 
M.  &  P.  were  proceeding  to  advertise  the  land 
for  sale.  Petitioners  prayed  that  M.  &  P. 
be  restrained  and  enjoined  from  offering  the 
land  for  sale,  and  that  the  note  and  mortgage 
be  surrendered  foy  the  defendants,  and  by  de- 
cree of  the  court  ordered  canceled.  The  defend- 
ants answered,  and  alleged  that  P.,  one  of  tho 
defendants,  had  become  indorser  on  a  promis- 
sory note  of  W.  to  a  certain  banlc  for  the  sum 
of  $600;  that,  after  certain  renewals  of  the 
note  and  extensions  of  the  time  of  payment, 
P.  demanded  of  W.  that  the  latter  "secure  him 
in  some  wajr,  especially  in  view  of  the  fact 
that,  in  addition  to  his  indebtedness  evidenced 
by  said  note,  he  (W.)  was  owing  a  store  ac- 
count to  M.  &  P.  ;  and  that  thereupon  W. 
consented  to  ^ve  the  6rm  of  M.  &  P.  the  note 
referred  to  in  plaintiffs'  petition,  to  secure 
them  "for  their  indorsement  and  as  well  to 
secure  the  store  account  mentioned  in  above 
paragraph,  »  •  •  and  that  the  defendant 
indorsed  his  (W.'s)  note  in  favor  of  the  bank, 
•  *  •  and  the  said  mortgage  and  note  were 
executed  and  delivered  to  plaintiffs."  The  de- 
fendants admitted  payments  on  the  notes  to 
the  bank,  amounting  in  the  aggregate  to  the 
sum  which  the  plaintiffs  In  their  petition  claim- 
ed had  been  paid  upon  the  notes,  but  contended 
that  under  the  facts  they  were  entitled  to  en- 
force the  mortgage  for  the  balance  due  upon 
the  notes,  together  with  the  amount  due  for 
the  merchandise  purchased  by  W.  of  M.  &  P. 
At  the  trial,  upon  reading  of  the  petition  and 
the  answer  of  the  defendant,  the  court  directed 
a  verdict  in  favor  of  the  plaintiffs,  "without 
permitting  the  defendants  to  introduce  evidence 
to  prove  their  defense  embodied  in  their  an- 
swer, and  without  any  evidence  being  submitted 


on  the  part  of  plaintiffs,  except  the  petition  and 
answer.^'  Befd,  that  the  court  erred  In  di> 
recting  a  verdict  for  the  plaintiffs.  The  de- 
fendants are  entitled  to  show  that  the  mort- 
gage was  given  to  secure  the  account  for  mer- 
chandise purchased  of  M.  &  P.,  as  well  as  to 
secure  the  firm  of  M.  &  P.  against  liability 
on  their  indorsement  of  the  note  of  W.  to  the 
bank,  not  exceeding  in  the  aggregate  the  amount 
stated  in  the  mortgage.  Hester  v.  Gairdner, 
128  Oa.  S31,  58   S.  E.  165. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2128;    Dec.  Dig.  {  460.*] 

Error  from  Superior  Court,  Charlton  Comi- 
ty: T-  a1  Parker,  Judge. 

Action  by  A.  B.  Eesler  and  others  against 
P.  J.  Mlzell  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

Wilson,  'Bennett  &  Lambdin,  for  plaintiffs 
in  error.  Toomer  &  Reynolds,  for  defend- 
ants in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent. 

(136  Oa.  sn) 
GODFREY  V.  STATE. 
(Supreme  Court   of  Georgia.     Jan.  10,   1911.) 

(Syllabut  bv  the  Court.) 

1.  HOVICIDE     (i    286*)  r- iNBTBXrcnORS— Pke- 
8UUPTI0NB. 

The  charge  to  the  effect  that  the  law  pre- 
sumes every  homicide  to  be  malicious  until 
the  contrary  appears  from  circumstances  of 
alleviation,  excuse,  or  justification,  and  that 
it  is  incumbent  upon  the  prisoner  to  make  out 
such  circumstances  to  the  satisfaction  of  the 
jury,  unless  they  appear  from  the  evidence  ad- 
duced against  him,  was  in  accord  with  the 
decision  in  the  case  of  Mann  v.  State,  124  Ga. 
700,  53  8.  E.  824,  4  L.  R.  A.  (N.  S.)  934. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i§  587-588 ;    Dec.  Dig.  §  286.*] 

2.  Instkuctions. 

The  complaint  that  certain-  portions  of  the 
charge  were  without  foundation  m  the  evidence 
was  not  well  taken. 

3.  Evidence. 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Meriwether, 
(3ounty;   R.  W.  Freeman,  Judge. 

Lucius  Gtodfrey  was  convicted  of  homicide^ 
and  brings  error.    AfBrmed. 

J.  A.  Jones  and  J.  F.  Hatchett,  for  plaintiff 
in  error.  J.  R.  Terrell,  Sol.  Gen.,  and  H.  A. 
Hall,  Atty.  Geo.,  for  the  State. 

LUMPKIN,  J.  Judgment  afBrmed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent 


(US  Ga.  S83) 
MACON,  D.  &  S.  R.  CO.  v.  OOX. 
(Supreme  Court  of  Georgia.     Jan.  11,  1911.) 

(Byllahut  by  the  Court.) 

Appeal  and  Erbob  (J  1185*)— Rbvikw — Be- 
FU8AI,  OF  New  Trial. 

No  error  was   assigned,   except   the   over- 
ruling of  the  motion  for  a  new  tnal,  based  on 
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the  genera!  gionnds  tbat  the  verdict  is  contrary 
to  law  and  evidence  and  without  evidence  to 
support  it.  The  evidence  authorized  the  ver- 
dict, and  the  refusal  of  a  new  trial  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1135.*] 

Error  from  Superior  Court,  Tvriggs  Coun- 
ty :  J.  H.  Martin,  Judge. 

Action  by  Gns  Cox  against  the  Macon, 
Dublin  &  SavannaU  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

Mlnter  Wlmberly  and  I*  D.  Shannon,  for 
plaintiff  In  error.  L.  D.  Moor^  for  defend- 
ant In  error.- 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 

<13&  Ga.  S81) 

BROWN  T.  HOOKS. 
(Supreme  Court  of  Georgia.    Jan.  11, 1911.) 

(Syllalu*  hv  the  Covrt.) 

Appeal  and  Bbbob  (J  1207*)— RbvebbaI/— Rs- 

MAND— Decree. 

The  plaintifEs  brought  an  action  to  recover 
land ;  and  the  defendant  set  up,  among  other 
equitable  defenses,  that  he  was  entitled  to  be 
subrogated  to  the  rights  of  the  creditors  of  the 
plaiutiffs'  devisor,  whose  demands  against  the 
estate  of  plaintiffs'  devisor  had  been  paid  off 
and  discharged  by  him.  The  case  was  referred 
to  an  auditor,  to  whose  report  both  sides  filed 
exceptions.  The  court,  to  whom  all  questions  of 
fact  and  law  were  submitted,  dismissed  the  ex- 
ceptions to  the  auditor's  report  and  entered  a 
decree.  Both  sides  sued  out  bills  of  exceptions 
to  this  court.  The  judgment  of  the  lower  court 
was  affirmed  on  all  questions  raised  by  the  bill 
of  exceptions  sued  out  by  the  defendant,  and 
reversed  on  one  point  raised  by  the  bill  of  ex- 
ceptions sued  out  by  the  plaintiffs.  The  ground 
of  reversal  was  that  the  court  erred  in  approv- 
ing so  much  of  the  anditor's  report  as  allowed 
the  defendant  credit  for  amounts  paid  to  th^ 
creditors  of  the  plaintiffs'  devisor.  Brown  v. 
Hooks.  133  Ga.  345,  65  S.  B.  780.  Upon  the 
remittiturs  in  each  case  being  made  the  judg- 
ment of  the  court,  a  decree  was  signed  by  the 
court,  conformably  to  the  decision  of  the  Su- 
preme Court,  which  covered  all  the  issues  in  the 
case.  Held,  that  no  issue  was  left  in  the  case 
for  trial,  and  that  the  decree  rendered  was  but 
an  amendment  of  the  original  decree,  conform- 
ablv  to  the  judgment  of  the  Supreme  Court, 
end  was  not  erroneous  for  any  reason  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4696,  4699;  Dec.  Dig.  § 
1207.»] 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  LIttleJobn,  Judge. 

Action  between  8.  B.  Brown  and  W.  W. 
Hooks,  next  friend.  From  the  judgment. 
Brown  brings  error.    Affirmed. 

O.  J.  Wlmberly  and  B.  A.  Hawkins,  for 
plaintiff  In  error.  W.  G.  Martin,  Jas.  Tay- 
lor, and  Sblpp  &  Sbeppard,  for  defendant  In 
error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent. 


1081 
(US  Qa.  S»4) 

MANN  T.   CIARKB   BROS. 
(Supreme  Court  of  Georgia.    Jan.  11,  1911.) 

("SvUabut  hy  the  Court.) 
Review  on  Appeal. 

The  issues  made  by  the  pleadings  and  evi- 
dence were  fairly  submitted  to  the  Jury,  the 
criticisms  on  the  charge  and  on  the  rulings  on 
evidence  are  withoat  merit,  and  the  evidence 
sustains  the  verdict. 

Error  from  Superior  Court,  Mcintosh  (boun- 
ty;  P.  E.  Seabrook,  Judge. 

Action  between  C.  H.  Mann  and  Clarke 
Bros.  From  the  judgment,  Mann  brings  er- 
ror.   Affirmed. 

W.  T.  Burkhalter,  for  plaintiff  in  error. 
W.  L.  Clay,  for  defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J,,  ab- 
sent 


(US  Oa.  580) 
GRA.MLING  ▼.  ADAIR  et  al. 
(Supreme  Court  of  Georgia.    Jan.  11,  1911.) 

(Bvnabu$  hy  the  Oowrt.) 

Denial  of  Injunction  Pbopeb. 

While  there  may  have  been  some  minor  er- 
rors committed  by  the  presiding  judge  in  his 
rulings  in  regard  to  the  rejection  of  evidence 
offered  by  the  plaintiff,  in  view  of  the  evidence 
which  was  admitted  touching  the  same  general 
subject-matter,  and  in  the  light  of  the  pleadings 
and  the  entire  evidence  in  the  case,  there  was 
no  abuse  of  discretion  in  denying  an  interlocu- 
tory injunction,  and  the  rulings  above  referred 
to  were  not  of  sufficient  materiality  to  require  a 
reversal  of  the  judgment 

Error  from  Superior  Court,  Fulton  C!ounty ; 
W.  D.  Ellis,  Judge. 

Action  between  A.  E.  Gramling  and  G.  W. 
Adair  and  others.  From  the  judgement, 
Gramllng  brings  error.    Affirmed. 

R.  J.  Jordan  and  J.  D.  Kllpatrlck,  for 
plaintiff  In  error.  Anderson,  Felder,  Roun- 
tree  &  Wilson  and  Rosser  &  Brandon,  for  de- 
fendants in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


(136  Oa.  80<) 

ALABAMA  GREAT  SOUTHERN  R.  CO.  r. 

HARDT. 

(Supreme  (Tourt  of  Georgia.    Jan.  11,  1911.) 

(Syllabut  ly  the  Court.) 

Appeal  and  Ebrob  ($  1135*)— Review— Rb- 
FUSAL  OF  New  Trial. 

Counsel  for  the  idaintiff  in  error  in  their 
brief  do  not  complain  that  any  error  was  com- 
mitted, except  in  the  overruling  of  the  motion 
for  a  new  trial,  based  on  the  general  grounds 
that  the  verdict  was  contrary  to  law  and  evi- 
dence and  without  evidence  to  support  it,  and 
refer  to  no  other  grounds  of  the  motion.  The 
evidence  was  suffi3ent  to  support  the  verdict, 
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and  the  Jodement  OTemiling  the  motion  for  a 
new  trial  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1135.*] 

Error  from  Superior  Court,  Dade  CSoimty; 
A-  W.  Flte,  Judge. 

Action  by  K.  G.  Hardy,  administratrix, 
against  the  Alabama  Great  Southern  Rail- 
road Company.  Judgment  fpr  plaintiff,  and 
defendant  brings  error.    ASrmed. 

J.  P.  Jacoway  and  Foust,  Payne  k  Tatum, 
for  plaintiff  in  error.  R.  R.  Arnold,  Hairvey 
Hill,  and  Walter  W.  Cureton,  for  defendant 
In  error. 

HOLDEN,  J.  Judgment  afiQrmed.  All  the 
Justices  concur,  except  FISH,  O.  J^  absent 


(136  Ga.  661) 

HOWE  T.  BRADSTREBT  CO.  et  al. 
(Supreme  Court  of  Georgia.     Jan.  10,  1911.) 

(Syllahv  by  the  Cowrt.) 

Acnow    (8    60*)  — Joint  Aotiom  —  Distinct 

Publications  or  Libel. 

If  there  are  two  distinct  publications  of  the 
same  libel,  and  there  is  no  concert  of  action 
between  the  6r8t  and  second  publishers,  a 
joint  action  against  them  will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  524r^26;  Dec.  Dig.  %  50.*] 

Error  from  Superior  Court,  Ix>wndes  Coun- 
ty; R.  G.  Mitchell.  Judge. 

Action  by  R.  E.  Howe  against  the  Brad- 
street  Company  and  others.  Demurrer  filed 
by  defendant  company  was  sustained,  and 
plaintiff  brings  error.    AfiQrmed. 

G.  A.  Whitaker,  H.  B.  Simmons,  and 
Sblpp  &  Sheika  rd,  for  plaintiff  In  error. 
Stnlth,  Hammond  &  Smith  and  Denmark  & 
Grlffbi,  for  defendants  In  error. 

EVANS,  P.  J.  R.  E.  Howe  brought  suit 
In  the  superior  court  of  Lowndes  county 
against  Joseph  Stump,  of  that  county,  and 
the  Garrett-Williams  Company  and  the 
Bradstreet  Company,  nonresident  corpora- 
tions, to  recover  damages  for  the  publication 
of  an  alleged  libel.  The  defendant  Stump 
was  served,  the  Garrett-Williams  Company 
was  dismissed  as  a  party  defendant,  and 
the  Bradstreet  Company's  agent  Was  served 
by  second  original  in  Bibb  county.  The  pe- 
titioner alleged  that  he  was  a  retail  liquor 
dealer  doing  business  at  De  Soto,  Ga.,  the 
Garrett- Williams  Company  was  a  wholesale 
liquor  dealer  of  Baltimore,  Md.,  that  sold 
blm  goods  on  credit,  the  Bradstreet  Compa- 
ny was  a  mercantile  corporation  of  New 
York,  engaged  in  the  business  of  furnishing 
reports  for  a  moneyed  consideration  to 
wholesale  dealers,  on  which  report  they 
would  grant  credit  to  merchants,  and  Stump 
was  the  traveling  salesman  of  the  Garrett- 
WlUIams    Cobipany;     that    the    Bradstreet 


Company,  about  October  1,  1906,  for  a  val- 
uable consideration,  furnished  to  the  Gar- 
rett-Williams Company  a  written  report, 
which  was  set  out  In  bsec  verba,  the  sub- 
stance of  which  was  to  impute  to  the  plain- 
tiff the  crime  of  arson ;  that  on  October  6tb 
the  Garrett- WiUlams  Company  sent  the  writ- 
ing to  its  salesman.  Stump,  who,  on  Octo- 
ber 8tb,  at  the  Instance  of  his  employers, 
mailed  It  to  S.  L.  Sills,  at  Americas,  Ga., 
who  "wag  a  wholesale  liquor  dealer  or  dis- 
tributor at  Amerlcus,  Ga.,  and  sold  goods  In 
De  Soto,  Ga.,  and  the  goods  of  the  said  Gar- 
rett-Williams Company  which  were  sold  to 
plaintiff  at  De  Soto,  Ga.,  were  sold  through 
and  by  the  advice  of  the  said  S.  L.  Sills, 
and,  said  report  being  of  and  concerning  your 
petitioner.  It  was  natural  and  expected  that 
when  the  said  Garrett-Williams  Company 
received  the  same  that  It  would  be  referred 
to  the  said  S.  L.  SUls."  It  was  alleged  that 
the  report  was  false  and  malldously  puiv 
Usbed.  The  Bradstreet  Company  demurred 
to  the  petition,  on  the  ground  that  under 
the  allegations  it  was  not  jointly  liable  wltb 
the  local  defendant,  and  that  the  court  was 
without  jurisdiction  as  to  It  The  demnrrer 
was  sustained. 
Under   the    Constitution   (Civ.   Code   1895, 

5  6872),  suits  against  joint  trespassers  re- 
siding In  different  counties  may  be  tried  in 
either  county.  Persons  who  jointly  pub- 
lish a  libel  are  joint  trespassers  within  this 
constitutional  provision.  Cox  v.  Strldcland, 
120  Ga.  104.  47  S.  E.  912.  The  demnrrer 
raises  the  point  that  the  Bradstreet  Com- 
pany and  the  local  defendant  under  the  al- 
legations of  the  petition,  did  not  jointly 
publish  the  alleged  libel,  and  therefore  the 
former  could  not  be  sued  tn  the  county  of 
the  residence  of  the  latter.  Publication  of 
a  libel  is  essential  to  a  recovery.  All  who 
engage  in  the  publication  of  the  writing  are 
liable  as.  publishers ;  and  where  they  jointly 
engage  in  the  publication,  their  act  Is  joint, 
and  they  may  be  jointly  sued.  After  a  libel 
is  published,  and  subsequently  the  same  li- 
bel Is  again  published  by  an  Independent  par- 
ty, without  participation  by  the  first  publish- 
er, the  republication  is  Independent  and  sepa- 
rate from  the  first  publication.  It  is  an  Inde- 
pendent tort.  It  Is  no  defense  to  the  republi- 
cation of  a  libel  by  one  other  than  the  first 
publisher  that  the  person  defamed  has  been 
given  damages  against  the  first  publisher,  as 
the  damages  allowed  In  the  first  action  were 
given  only  for  the  first  publication.  Hunt 
V.  Algar,  6  C.  &  P.  245;  Creevy  v.  Carr,  7 
C.  &  P.  64.  If  a  country  newspaper  copy 
and  publish  a  libelous  article  from  a  Lon- 
don newspaper,  the  country  paper  makes 
the  article  Its  own.    Talbntt  v.  Clark,  2  M. 

6  Rob.  212.  Each  publication  of  the  libel 
by  different  persons  constitutes  a  separate 
and  distinct  wrong  to  the  aggrieved  party. 
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If  the  original  irabllsher  does  not  partici- 
pate in  a  republication  of  the  libel  by  an- 
other, he  Is  not  liable  in  a  Joint  action  with 
the  second  publisher.  "If  there  are  two  dis- 
tinct publications  of  the  same  libel,  one  by 
A.  separately,  the  other  by  B., .two  actions 
must  be  brought,  one  for  each  pnbllcatlon." 
Newell  on  Slander  &  Libel,  {  42.  It  may  be 
that  the  facta  attending  the  second  publi- 
cation are  such  as  to  hold  the  original  pub- 
lisher liable  on  an  independent  action  for 
damages  accruing  from  the  republication. 

If  it  were  a  natural  consequence  of  the 
Bradstreet's  report  to  the  Baltimore  mer- 
chants that  they  should  deliver  that  report 
to  their  salesman,  who  In  turn  shoold  de- 
liver It  to  the  Amerlcus  dealer,  the  Brad- 
street  Company  would  be  liable  for  it  as  the 
probable  consequence  of  its  own  wrong. 
This  results  from  the  fundamental  princi- 
ple of  tort  liability — that  one  is  responsible 
for  the  natural  consequences  of  his  wrong- 
ful act,  although  the  wrongful  act  of  a 
third  person  may  concur  in  bringing  about 
such  consequences.  Zler  v.  Hofflln,  33  Minn. 
66,  21  N.  W.  862.  53  Am.  Rep.  9.  But  In 
such  cases  his  liability  does  not  spring  from 
any  concert  of  action  with  the  person  who 
republishes  the  libel,  but  because  under  such 
conditions  the  last  publication .  is  his  publi- 
cation. In  1  Jaggard  on  Torts,  209,  It  Is 
said  that  "where  two  or  more  persons  par- 
ticipate In  concerted  action  to  commit  a  com- 
mon tort,  they  are  called  joint  tort-feasors." 
Central  Ry.  Co.  ▼.  Brown,  118  Ga.  414(3), 
38  S.  E.  988,  84  Am.  St.  Rep.  250.  Accord- 
ing to  the  petition  the  libel  was  published 
by  the  Bradstreet  Company  to  Garrett-Wil- 
liams Company  of  Baltimore,  Md.  It  Is 
alleged  that  this-  company  sept  a  copy  of  it 
to  its  agent.  Stump,  and  that  tlirough  Stump 
it  also  sent  a  copy  of  it  to  S.  L.  Sills.  The 
petition  is  projected  on  tile  theory  that  the 
local  defendant  is  a  Joint  tort-feasor  with  the 
Bradstreet  Company:  but  it  alleges  no  con- 
cert of  action  between  the  Bradstreet  Com- 
pany and  the  local  defendant.  Stump,  in  the 
publication  of  the  libel  by  the  latter.  On 
the  contrary,  three  distinct  and  separate 
publications  are  alleged:  (1)  That  of  the 
Bradstreet  Company  to  Garrett-WlUlams 
Company;  (2)  that  of  Garrett- Williams 
Company  to  Stump;  and  (3)  that  of  Gar- 
rett-Williams Company,  acting  through  its 
agent  Stump,  to  Sills.  According  to  the  pe- 
tition the  local  defendant.  Stump,  did  not 
Join  in  the  original  publication  of  the  libel 
by  the  Bradstreet  Company  to  his  employ- 
ers, nor  did  the  Bradstreet  Company  Join 
the  local  defendant  in  his  republication  to 
Sills.  The  court,  therefore,  properly  dis- 
missed the  Bradstreet  Company  from  the 
case. 

Judgment  affirmed.  All  the  Justices  con- 
cur, ercept  FISH,  C.  J.,  absent 


(8  Qa.  App.  (U) 
EVANS  T.  BARRETT.    <No.  2,786.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  24,  1911.> 

(Svttahu*  J>y  the  Court.) 
Exemptions   (5    148*)— Pbopebty    Sobjbct— 

Pont  Houkstbad. 

The  plaintiff  In  error,  having  proved  that 
the  property  levied  upon  bad  been  exempted  and 
was  inclnded  in  a  "pony"  liomestead  set  apart 
to  her  under  the  provisions  of  section  2866  of 
the  Civil  Code  of  1895,  was  primarily  and  prima 
facie  entitled  to  the  exemption;  and,  there  Yte- 
Ing  no  evidence  that  she  was  not  the  head  of 
a  family,  the  Justice  of  the  peace  erred  In  ad- 
judging the  property  to  be  subject  to  the  fi.  fa. 
The- certiorari  should  have  lieen  sustained. 

[Ed.  Note. — For  other  cases,  see  Eocemptlons, 
Dec  Dig.  i  14&»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Proceedings  between  L.  Barrett  and  An- 
nie Evans  to  determine  right  to  property 
levied  on.  From  the  Judgment,  Evans  brings 
certiorari;  apd  from  an  order  dismissing 
the  same,  she  brings  error.    Reversed. 

Morris  Macks,  for  plalntlfl  In  error.  Geo. 
W.  Brooks,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(g  Oa.  App.  SOS) 
GEORGIA  SUPPLY  GO.  ▼.  COFFEE  et  aL 

(No.  2,710.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Bvttaiua  6y  the  Court.) 
Ix  Entibk  Contbact  —  Bbkach  —  RKUBnT  or 

BUTEB. 

The  plea  as  amended  set  up  facts  that,  If 
proved,  entitled  the  defendants  to  a  rescission 
of  the  contract,  and  the  court  did  not  err  in 
overruling  the  demurrer  filed  thereto.  CSv.  Code 
1895,    !i   3711,  3712. 

2.  Salks  (S  62*)— Knttbe  Contbact— Bbkach 
— Remkdies  of  Buyeb. 

Where  a  contract  is  made  for  the  purchase 
of  different  articles  of  machinery,  which  taken 
together  constitute  a  working  outfit,  and  the 
omission  of  any  one  of  the  articles  renders  the 
outfit  useless,  and  the  purchaser  offers  to  pay 
a  gross  price  for  the  entire  outfit,  the  contract 
is  entire,  and  a  breach  of  it  results  from  the 
failure  to  deliver  any  separate  article  of  the 
machinery  named.  Where  a  breadi  is  so  caused, 
the  purchaser  has  the  right  to  rescind  the  con- 
tract, on  prompt  notification  to  the  seller  of 
the  breach  and  a  return  or  offer  to  return 
the  article  or  articles  which  he  has  received. 
Harden  v.  Lang,  110  Ga.  392,  36  S.  E.  100. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  171-179;    Dec.  Dig.  §  62.*] 

3.  iNGrrBTTCTIONB    NC^    EBB0NBOT7S. 

The  instructions  of  the  court  specially 
complained  of,  and  the  refusal  to  Instruct,  when 
considered  in  connection  with  the  entire  charge, 
present  no  material  error. 

4.  Review  on  Apfkal. 

The  evidence  on  the  material  issues  was  in 
conflict,  the  verdict  is  approved  by  the  trial 
court,  and  this  court  finds  in  the  record  no 
error  to  justify  the  grant  of  another  trial. 

Error  from  City  Court  of  Yaldosta;  J.  G- 
Cranford,  Judge. 
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Action  between  the  Georgia  Supply  Com- 
pany and  J.  P.  Coffee  and  others.  From  the 
judgment,  the  Georgia  Supply  Company 
orlngs  error.    Affirmed. 

Woodward  &  Smith  and  O.  M.  Smith,  for 
plaintiff  In  error.  J.  R.  Walker,  for  defend- 
ants In  error. 

HILL,  0.  J.    Judgment  affirmed. 

(8  Qa.  App.  E36) 

SIMPSON  ▼.  MAYOR,  ETC.,  OF  CITY  OP 

MACON.     (No.  3,066.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllabut  iy  the  Court.) 

t,  C^BiiONAi,  Law  (I  564»)— Vbwue— Pboof. 

On  the  trial  of  one  by  the  recorder  of  the 
city  of  Macon,  charged  with  a  violation  of  an 
ordinance  of  the  city,  evidence  that  the  offense 
was  committed  at  "Mr.  Chapman's  store  on 
Hazel  and  Jaclcson  streets,"  without  any  fur- 
ther proof  that  the  designated  store  was  in  the 
city  of  Macon,  or  that  the  streets  identioned 
were  streets  of  the  city  of  Macon,  is  insufBcient 
to  prove  the  venue.  Ware  v.  State,  3  Ga.  App. 
478,  60  S.  B.  109 ;  Smith  v.  State,  2  Ga.  App. 
413,  58  S.  E.  549.  The  facts  that  the  offense 
was  being  tried  by  the  recorder  of  the  city  of 
Macon,  and  that  the  bouse  where  the  offense 
was  proved  to  have  been  committed  was  raided 
by  policemen  of  the  city  of  Macon,  have  no 
value  as  proof  of  the  venue.  Courts  sometimes 
try  cases  without  jurisdiction,  and  policemen 
of  cities  sometimes  raid  houses  t)eyond  the 
limits  of  the  city.  '' 

TEM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig..  {  1280;   Dec.  IMg.  §  564.*] 

2.  Obiuinax  Law  (§  335»>— Vewue— Pboof. 

It  was  erroneous  to  refuse  to  sanction  the 
petition  for  the  writ  of  certiorari,  assigning 
error  upon  the  verdict  as  being  without  evi- 
dence to  support  it,  where  the  evidence  as  set 
out  in  the  petition  contained  no  proof  of  venue. 
The  venue,  being  a  jurisdictional  fact,  must 
affirmatively  appear.  Mill  T.  State,  1  Ga.  App. 
134,  57  S.  B.  960;  Minor  v.  Atlanta,  7  Ga. 
App.  471.  67  S.  E.  108 ;  Alexander  t.  State, 
1(»  Ga.  834,  31  S.  E.  754. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  .Cent.  Dig.  {  726;    Dec  Dig.  $  335.*]. 

Error  from  Superior  Court,  Bibb  Coimty; 
W.  H.  Felton.  Judge. 

J,  W.  Simpson  was  conrlcted  of  violating 
an  ordinance  of  the  City  of  Macon,  and  he 
brings  error.    Reversed. 

Jesse  Harris,  for  plaintiff  in  error.  Lane 
&  Park,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  reversed. 


(8  Oa.  App.  691) 
BENNETT  t.  HAZLEHURST  MERCAN- 
TILE CO.     (No.  2,761.) 
(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebrob  (§  1033*)  —  Review — 
Motion  roa  New  Tbiai.  —  Striking  Off 
Portion  of  Verdict. 

A  party  may  voluntarily  write  off  a  por- 
tion of  a  verdict  and  judgment  rendered  in  hi.s 
favor,  at  any  time  prior  to  the  judgment  upon 


a  pending  motion  for  a  new  trial,  without  in 
any  wise  prejudicing  the  rights  of  the  oppo- 
site party.  That  the  finding  against  the  los- 
ing party  is  reduced  in  amount  does  not  of 
itself  afford  the  latter  any  ground  for  com- 
plaint. Juridically  error  cannot  be  shown,  un- 
less it  is  accompanied   by  injury. 

[Ed.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4052-4062;  Dec  Dig.  | 
1033.*] 

2.  New  Tbiai.  (|  27*)— Review— Retosai.  of 

New  Tbial. 

The  plaintiff  in  fl.  fa.  having  voluntarily 
amended  the  judgment  finding  all  of  the  arti- 
cles of  property  which  were  in  dispute  s-.ibj«ct 
to  the  levy  of  his  6.  fa.  so  as  to  leave  notbins 
but  "one  small  black  mare  mule  named  Kit, 
about  8  years  old,"  and  the  evidence  as  to  the 
ownership  of  the  mule  being  conflicting,  and 
there  being  circumstances  from  which  the  jury 
could  as  well  infer  that  the  mule  was  the  prop- 
erty of  the  defendant  in  fi.  fa.  as  that  she  be- 
longed to  the  claimant  the  indgment  of  tb« 
trial  court  refusing  a  new  trial  will  not  be  di»- 
turbed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  %  Zr.*] 

Error  from  Superior  Court,  Jeff  Davis 
County;    C.  B.  Conyers,  Judge. 

Action  between  Sallie  Bennett  and  the 
Hazlehurst  Mercantile  Company,  for  use,  etc 
From  the  Judgment,  Bennett  brings  error. 
Affirmed. 

P.  L.  Smith,  for  plaintiff  in  error.  H.  A. 
King,  for-  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  SSli 
HOLMAN  t.  BROWN.    (No.  2,528.) 
(Court  of  Appeals  of  Georgia.     Jan.  24,  1011.) 

(Syllaiut  hv  the  Court.) 

1.  Review  on  Appeal. 

The  evidence  authorized   the  verdict 

2.  Damages  (§  91*)— ESxemplaby  Damages— 
"Aggravation  in  the  Act." 

"In  every  tort*  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  intention, 
and  in  that  event  the  jury  may  give  additional 
damages,  velther  to  deter  the  wrongdoer  from 
the  trespass,  or  as  compensation  for  the  wound- 
ed feelings  of  the  plaintiff."  Civ.  Code  1895,  { 
3906.  The  unlawful  breaking  of  one's  bouse 
the  scattering  of  household  goods,  and  the 
leaving  of  the  doors  unlocked  constitute  such 
a  tort  as  carries  "aggravation  in  the  act"  and 
therefore  authorizes  the  assessment  of  damages 
additional  to  the  actual  property  loss,  irrespec 
tive  of  the  intent  with  which  the  tort  is  com- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  IS  193-201 ;   Dec  Dig.  §  91.  •) 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  George  W.  Brown  against  C  A. 
Holman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Wm.  B.  Boyd  and  J.  K.  Hlnes,  for  plain- 
tiff In  error.  Twiggs  &  Gaian,  for  defend- 
ant In  error. 

POWELL,  J.    Judgment  afBnned. 
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(8  Ga.  App.  564) 

WHIDDEN  T.  MERRT.    (No.  2,641.) 
(Court  ot  Appeals  of  Georgia.    Jan.  24,  ,1911.) 

(SylJabui  by  the  Court.) 

Atfkjll  and   Ekrob  (|§  337,  635*)  — Final 
Judgment— ExoEPTioNS—DisMissAi,. 

There  are  two  grounds  upon  which  this 
writ  of  error  must  be  dismissed.  There  is  no 
exception  to  a  final  judgment  (Lyndon  v.  Geot^ 
gia  Railway  &  Electric  Co.,  129  Ga.  353,  58 
S.  E  1047),  and  apparently,  therefore,  the  writ 
is  prematurely  brought  (Ox  Breeches  Comsany 
V.  Bird,  1  Ga.  App.  40,  57  S.  E.  975 ;  Duke 
V.  Story,  113  Ga.  112,  38  S.  E.  337).  So  far 
as  the  record  discloses,  there  has  been  no  final 
judgment  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  H  337,  635.»] 

Error  from  City  Conrt  of  TbomasriUe ;  W. 
H.  Hammond,  Judge. 

Action  between  R.  F.  Whldden  and  H.  H. 
Merry,  executor.  From  the  Judgment,  Whld- 
den brings  error.    Dismissed. 

RoBCoe  Luke,  for  plaintiff  in  error.  H.  H. 
Merry  and  J.  H.  Merrill,  for  defendant  in 
error. 

BUSSELL,  J.    Writ  of  error  dismissed. 


(8  Oa.  App.  574) 

SAVANNAH  ELECTRIC  COj  t.  WALSH. 

(No.  2,688.) 

(Ourt  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(Syllabut  by  the  Court.) 

Review  on  Appkai,. 

The  evidence  authorized  the  yerdict.  The 
charge  of  the  court  is  not  subject  to  the  excep- 
tions  alleged  against  it. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Edward  Walsh  against  the  Sav- 
annah Electric  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Osborne  4  Lawrence,  for  plaintiff  in  error. 
Travis  &  Travis,  for  defendant  In  error. 

POWELL,  J.    Judgment  alBrmed. 


(8  Ga.  App.  566) 
GURR  V,  WESTERN  UNION  TEL.  00. 
(No.  2.569.) 
(Court  of  Appeals  of  Georgia.     Jan.  24,  1911.) 

(Syllabus  by  the  Court.) 

Damages    (§    9*)— Nominal    Damaqes— Dis- 
missal OF  Action. 

The  special  damages  claimed  were,  under 
the  allegations  of  the  petition,  so  contingent  in 
character  as  not  to  be  recoverable ;  but  as  the 
alleged  tortious  breach  of  duty  made  the  defend- 
ant liable  to  the  plaintiff  for  nominal  damages, 
and  as  there  was  a  distinct  prayer  for  this  re- 
covery, as  well  as  for  a  recovery  of  the  special 
damages,  the  court  erred  in  dismissing  the  ac- 
tion on  general  demurrer. 

(Ed.    Note.— For   other   cases,   see   Damages, 
Dec.  IMg.  ;  9.*] 


Error  from  City  Court  of  Balnbrldge;  W. 
M.  Harrell,  Judge. 

Action  by  T.  E.  Gurr  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant,  and  plaintiff  brings '  error.  Re- 
versed. 

G.  G.  Bower  and  Hawes  &  Pottle,  for 
plaintiff  in  error.  Dorsey,  Brewster,  Howell 
&  Heyman  and  Erie  M.  Donalson,  for  de- 
fendant in  error. 

POWELI^  J.    Judgment  reversed. 


0}  Ga.  App.  529> 
GENTRY  V.   STATE.     (No.  3,011.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllabus  by  the  Court.) 
Criminal  Law  (8  1160»)  —  Appeal  —  Sum- 

CIENCT   OF   EJVIDENCB. 

No  material  error  of  law  appears,  and, 
while  the  evidence  relied  upon  to  show  guilt  is 
exceedingly  weak,  it  was  sufficient  to  satisfy 
the  jury  and  the  trial  judge,  and  the  verdict 
must  stand. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3084 ;  Dec  Dig.  {  1160.»] 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;  Price  Edwards,  Judge. 

Luther  Gentry  was  convicted  of  crimen 
and  brings  error.    AfDrmed. 

Griffith  &  Matthews,  for  plaintiff  in  error. 
W.  K.  Fielder,  Sol.  Gen.,  for  the  State. 

HILL,  C  J.    Judgment  affirmed. 


(8  Ga.  App.  54^ 

PAULK  V.  inMS. 

MIMS  V.  PAULK. 

(No.  2,509.) 

(Court  of  Appeals  of  Georgia. .  Jan.  24,  1911.) 

(SyUabut  by  the  Court.) 

Action  (J  28*)— Waiver  of  Tobt— Set-Off. 
The  only  error  appearing  in  the  case  can 
be  cured  by  affirming  the  judgment,  with  di- 
rection. Hence  the  judgment  is  affirmed  on 
condition. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  S  28.*] 

Error  from  City  Court  of  Baxley ;  V.  B. 
Padgett,  Judge. 

Action  by  Thomas  Paulk  against  E.  E. 
Miins.  Judgment  for  plaintiff  for  less  than 
the  amount  claimed,  and  he  brings  error,  and 
defendant  assigns  cross-error.  Modified  and 
affirmed. 

Wm.  B.  Kent,  for  plaintiff  in  error.  Par- 
ker &  Higbsmith,  for  defendant  in  error. 

POWELL,  J.  This  case  is  an  action  by 
the  vendor  in  an  executory  sale  against  the 
vendee ;  the  suit  being  baaed  on  the  purchase' 
money  notes.  The  defendant  claimed  certain 
credits,  among  other  things  a  credit  for  cer- 
tain raft  timber  which  had  been  cut  by  cer- 
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tain  third  persons  under  the  direction  of  the 
plaintiff;  the  defendant's  claim  being  that 
the  plaintiff  bad  received  the  proceeds, 
amounting  to  $300.  The  case,  for  the  most 
part,  was  very  fairly  and  ably  tried  by  the 
trial  judge ;  but  there  is  one  apparent  error 
in  the  record.  He  charged  the  jury  that  IT 
the  plaintiff  authorized  some  person  to  go 
upon  the  land  and  cut  the  sawmill  timber, 
and  that  person  under  that  authority  entered 
and  cut  tlie  timber,  the  defendant  could  not 
set  off  the  amount  so  received  against  the 
purchase  price,  because  bis  remedy  would  be 
by  Injunction  or  otherwise  than  through  a 
set-off  to  the  note;  the  court  evidently  tak- 
ing the  view  that  since  the  defendant  was  In 
possession,  and  therefore  could  have  sued  In 
trespass  for  the  cutting  of  the  timbier,  or 
could  have  obtained  Injunction,  be  could  not 
also  hold  the  vendor  liable  for  the  money 
thus  bad  and  received. 

We  think  that  it  was  permissible  for  the 
defendant  to  waive  the  tort  and  to  hold  his 
vendor  contractually  for  the  money  thus 
bad  and  received.  Cf.  McLendon  ▼.  Finch,  2 
Qa.  App.  421,  58  S.  E.  690.  The  Jury  appar- 
ently found  In  favor  of  the  state  of  facts  on 
which  the  defendant's  pleas  were  based,  be- 
cause the  verdict  was  for  less  than  the  full 
amount  sued  for.  We  thinic,  however,  that 
Justice  can  be  done  without  unconditionally 
nwardlng  a  new  trial.  It  is  adjudged  that 
the  judgment  on  the  main  bill  of  exceptions 
be  affirmed,  on  condition  that  the  plaintiff 
will  write  off  from  his  recovery  the  principal 
sum  of  $300;  otherwise,  that  a  new  trial  be 
granted.  The  judgment  on  the  cross-bill  is 
affirmed. 

Judgment  affirmed,  with  direction. 

<8  Ga.  App.  S68) 

DAVIS  V.  SEARLE.     (No.  2,549.) 
(Oonrt  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(SyllabuM  by  the  Court.) 

1.  Review  on  Appeal. 

The  verdict  of  the  Jury  settles  all  issues 
of  fact ;  and  there  is  some  evidence  to  sustain  it 

2.  Conduct  or  Judoe  Not  Revebsiblb  Eb- 

BOB. 

The  alleged  prejudicial  remark  of  the  court 
in  confining  the  investigation  to  relevant  mat- 
ters constitutes  no   reversible   error. 
I.  Tbial  (S  307*)— Dei-ibebation  of  Jubt— 

Taking  Papebs  to  Jubt  Rook. 

For  the  court  to  send  out  the  appeal 
papers  in  an  appeal  case  with  the  jury  trying 
the  case  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  732-737;    Dec.  Dig.  §  307.  •) 

4.  Dauaoes  (i  228*)— Verdict— Reduction. 

It  is  not  erroneous  for  the  court  to  allow 
a  party  voluntarily  to  write  oS  a  portion  of 
bis  claim  or  of  bis  recovery,  though  he  thereby 
renders  some  alleged  error  harmless. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S|  676-679;    Dec.  Dig.  i  228.*] 

Error  from  Superior  Court,  Fulton  County ; 
a.  L.  Bell,  Judge. 


Action  between  A.  H.  Davis  and  Barry 
Searle.  From  the  judgment,  Davis  brings 
error.    Affirmed. 

A.  H.  Davis,  for  plaintiff  in  error.  Bngb 
M.  Scott,  for  defendant  in  error. 

POWELIi,  J.   Judgment  affirmed. 


(S  aa.  App.  5S7) 
KITCHENS  et  aL  v.  BTNBB.  (No.  2.747.) 
(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(8vttabv»  Tty  the  Court.) 

1.  Fbaud  (SJi  34,  .%»)— Action. 

Where  the  payee  of  an  illegally  or  fraudu- 
lently acquired  negotiable  promissory  note  based 
on  no  consideration,  transfers  it  to  a  bona  fide 
purchaser  for  value,  whereby  the  maker  is  Btkb- 
jected  to  .liability  in  a  suit  brought  by  the 
transferee  as  innocent  bolder,  the  rendition  of 
the  judgment  in  favor  of  the  transferee  against 
the  maker  of  the  note  gives  rise  to  a  cause  of 
action ;  and  the  maker,  who  has  thus  been 
subjected  to  liability,  may  sue  at  once  for  the 
damaaes  suffered  by  him  through  the  fraudulent 
transfer  of  the  note,  though  he  has  not  paid 
off  the  judgment  before  filing  the  suit;  and 
if  the  maker  be  solvent  the  resulting  damages 
will  be  at  least  as  much  as  the  amount  of  the 
judgment  rendered  against  him. 

IBM.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  §!  29,  60-62 ;  Dec.  IMg.  H  34>  S9.*l 

2.  Review  on  Appeal. 

The  evidence  in  this  case  fully  authorized 
the  verdict 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Action  by  J.  B.  Ryner  against  J.  A.  Kltdi- 
ens  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Geo.  W.  Stevens,  C.  L.  Shepard,  and  Perry 
&  Foy,  for  plaintiffs  in  error.  Claude  Pay- 
ton  and  C.  B.  Hay,  for  defendant  in  error. 

POWELL^  J.   Judgment  affirmed. 


«  Oa.  App.  53fi) 
WILCOX  ▼.  STATE.     (No.  3,068.) 
(Court  of  Appeals  of  Georgia.    Jan.  17,  1911.) 

(Syllalut  ly  the  Court.) 

1.  Cbiuinal  Law  (J  469»)— Bvidbnob— Opih- 
lON  Evidence— INTOXIOATINO  QaALiriES  or 
Beeb. 

A  witness  who  has  drunk  of  a  beer,  and 
has  experienced  the  efFects  on  himself,  is  com- 
petent to  express  an  opinion  that  it  is  intoxi- 
cating, even  though  he  does  not  profess  to  be 
an  expert,  and  disclaims  that  the  quantity 
which  he  drank  produced  intoxication. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  1048-1050;    Dec.  Dig.  $  459.*] 

2.  Judgment  (|  648*)— Criminal  Law  (|  406*) 
—  Evidence  —  Dooumentaey  Evidence  — 
Judgment  in  Civil  Case. 

A  judgment  against  the  defendant  in  a 
civil  case  is  not  usually  admissible  in  evidence 
in  a  criminal  case  against  the  same  person  to 
establish  the  facts  involved  in  the  civil  case. 
The  fact  of  the  suit  and  of  the  conduct  of  the 
defendant  in  relation  thereto  may,  when  taken 
together,  constitute  in  some  cases  a  quasi  ad- 
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mission  of  facts,  and  therefore  haye  such  rele- 
Tancy  as  to  be  admissible. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1309,  1310;  Dec.  Dig.  §  648  ;• 
Criminal  I^w,  Cent.  Dig.  it  785,  894-»27; 
Dec.  Dig.  i  406.»J 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

W.  L.  Wilcox  was  convicted  of  selling  in- 
toxicants, and  he  brings  error.    Reversed. 

Elklns  &  Wall,  for  plaintiff  in  error.  Alex. 
J.  McDonald,  Sol.,  for  tbe  State. 

POWEI/L,  J.  1.  Tlie  plaintiff  in  error  was 
convicted  of  selling  intoxicating  liquor.  Ac- 
cording to  the  state's  evidence  he  was  selling 
beer;  also  wliisky.  One  of  the  main  ques- 
tions at  issue  In  the  trial  court  was  as  to 
whether  the  beer  was  intoxicating.  A  wit- 
ness, who  bought  and  drank  some  of  the 
beer,  testified  that  he  did  not  know  whether 
it  was  lager  beer  or  not,  and  that  he  did  not 
drink  enough  of  it  for  it  to  make  him  drunk  ; 
but  it  produced  a  dizziness  and  a  funny  feel- 
ing, and  he  was  of  the  opinion  that,  if  a  per- 
son should  drink  enough  of  it,  he  would  be- 
come drunlL  He  also  expressed  what 
amounted  to  an  opinion  that  it  was  lager 
beer.  '  Another  witness,  who  bad  drunk  some 
of  the  same  beer,  said  it  tasted  like  lager 
beer ;  and  his  opinion  as  to  its  intoxicating 
qualities  tallied  in  the  main  vrith  that  of  the 
other  witness.  The  accused  moved  to  ex- 
clude the  evidence  of  these  witnesses  'as  to 
the  intoxicating  quality  of  the  beer,  on  tbe 
ground  that  it  was  opinion  evidence  and  that 
the  witnesses  did  not  qualify  aa  experts. 
The  opinion  of  the  witnesses  was  admissible. 
Each  stated  the  facts  on  which  his  opinion 
was  based;  and  tbe  testimony  disclosed  a 
Bufflcient  familiarity  as  to  the  facts  involv- 
ed to  authorize  the  expression  of  an  opinion. 
^  One  who  has  drunk  a  considerable  quantity 
of  a  liquor  does  not  have  to  be  an  expert  In 
order  to  form  a  reasonably  trustworthy  opin- 
ion as  to  whether  it  is  intoxicating  or  not 
There  is  something  presageful  about  a  drink 
of  intoxicating  liquor,  even  though  it  be  too 
small  to  produce  full  intoxication.  The  less 
expert  tbe  taker  of  the  drink  is  in  the  matter 
of  drinking,  the  more  accurate  his  opinion  Is 
likely  to  be. 

2.  One  witness  testified  that  he  had  bought 
whisky  from  the  accused.  There  was  evi- 
dence tending  to  impeach  this  witness.  In 
corroboration  of  his  testimony,  as  well  as  In 
general  support  of  tbe  charge  against  the  de- 
fendant, tbe  state,  over  objection,  introduced 
a  certified  copy  of  a  Justice's  court  summons, 
with  account  attached,  entry  of  service,  and 
Judgment,  in  a  civil  suit  brought  by  a  firm  of 
liquor  dealers  against  the  accused  for  the 
purchase  price  of  a  quantity  of  whiskies  al- 
leged to  have  been  bought  on  various  dates. 
It  would  have  been  relevant  for  the  state 
to  have  proved  as  a  circumstance  that  the 


defendant,  at  or  about  the  time  of  the  trans- 
actions involved,  had  been  purchasing  liq- 
uors. We  do  not  think,  however,  that  the 
certified  copy  of  the  suit  and  Judgment  was 
the  proper  method  of  proving  this  fact,  In 
the  absence  of  additional  testimony.  The 
Judgment  in  tbe  civil  case  did  not  establish 
the  facts  as  against  the  accused  in  the  crim- 
inal prosecution.  This  principle  is  well  rec- 
ognized. See  7  Encyc.  of  Ev.  852;  State  v. 
Bradnack,  69  Conn.  212,  37  Ati.  492,  43  L. 
R.  A.  620.  If  the  state  had  proved  that  the 
Judgment  was  rendered  by  default  after  per- 
sonal service,  thus  raising  against  the  de- 
fendant an  implication  that  he  did  not  deny 
the  Justness  of  the  account,  or  had  shown 
that  he  had  filed  a  defense  which  directly  or 
by  fair  implication  admitted  that  he  had  pur- 
chased  the  goods  sued  for,  the  fact  of  the 
suit  and  of  what  the  defendant  did  In  ref- 
erence thereto  might  have  been  proved  as  a 
quasi  admission  on  the  part  of  the  accused. 
Oliver  V.  State.  7  Ga.  App.  695  (4),  67  S.  E. 
886.  The  facts  essential  to  the  raising  of 
this  implication  were  not  proved  by  the 
transcript  of  tbe  record  itself,  unaided  by 
proof  as  to  the  defendant's  conduct  In  rela- 
tion to  tbe  suit. '  In  snch  cases  It  Is  not  the 
Judgment  that  has  probative  value.  It  is  th^ 
conduct  of  the  accused  and  his  attitude  when 
confronted  with  a  claim  that  he  had  been 
buying  liquors  as  stated  in  the  account  sued 
on.  It  is  on  this  ground  alone  that  we  re- 
verse the  Judgment ;  and  we  feel  it  our  duty 
to  reverse  it  on  this  ground,  as  it  Involves 
the  admission  of  Improper  evidence  at  a  cru- 
cial point  in  a  case  closely  contested  as  to 
the  facts. 
Judgment  reversed. 

(S  Oa.  Afp.  SG6) 
BURCH  V.  M.  SCHULZ  CO.    (No.  2,559.) 
(Court  of  Appeals  of  Geor^a.    Jan.  24,  1911.) 

C/SyKa&M  by  the  Court.) 

Pbincipai,  and  Aqbrt  (S  171*)— Bstoppkl  to 

Deny  Agency. 

The   court  erred  In  directing  the  verdict. 

["EA.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {S  644-655;  Dec.  Dig.  i 
171.*] 

Error  from  City  Court  of  Eastman;  O.  W. 
GriflSn,  Judge. 

Action  by  the  M.  Schulz  Company  against 
M.  D.  Burch.  Judgment  for  plaintiff,  ajid 
defendant  brings  error.    Reversed. 

W.  M.  Morrison,  R.  B.  Edwards,  and  J.  A. 
Neese,  for  plaintiff  In  error.  W.  M.  Clem- 
ents, for  defendant  In  error. 

POWELL,  J.  The  Schulz  Company  sued 
Burch  upon  a  number  of  promissory  notes 
and  also  upon  an  open  account.  The  defend- 
ant pleaded  that  the  notes  and  the  account 
represented  the  purchase  price  of  certain 
pianos  and  organs  sold  under  parol  contract; 
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tbat  tbe  defendant  was  a  dealer  in  merchan- 
dise of  tliia  character,  but  did  not  have  an 
expert  salesman,  and  tbat  as  a  part  of  the 
cunsideration  of  the  purchase  the  piano  com- 
pany, tiirough  Its  agent,  Fisher,  through 
whom  the  trade  was  consummated,  agreed 
that  It  would  send  to  him  an  expert  sales- 
man, who  would  sell  the  organs  for  him ; 
also,  as  to  the  pianos,  that  the  piano  com- 
pany was  to  send  a  concert  company  to  ad- 
vertise them,  and  that  in  preparation  for 
the  coming  of  the  concert  company  he  spent 
$75,  which  resulted  in  a  total  loss  to  him; 
also  that  there  was  a  failure  of  considera- 
tion on  account  of  certain  defects  in  tbe  Ib- 
struments.  Without  cumbering  the  opinion 
with  details,  we  will  state  directly  that  the 
only  defense  made  out  was  as  to  the  failure 
of  the  company  to  send  the  salesman.  Tbe 
defendant  assumed  the  burden  of  proof  In 
the  case,  and  relied  on  his  own.  testimony, 
and,  taken  most  favorably  to  him,  as  it  is 
our  duty  to  take  it  where  the  Judge  directs 
the  verdict,  we  find  that  there  was  enough 
In  It  to  authorize  the  Jury  to  find  that  a 
definite  amount  of  damage  had  resulted  to 
the  plaintiff  from  the  failure  of  tbe  plaintiff 
to  send  this  salesman.  The  testimony  is 
meager  and  somewhat  indefinite.  It  is  true, 
and  yet  neither  so  meager  nor  so  indefinite 
that  the  Jury  might  not  have  estimated  the 
damage  from  the  information  given. 

Able  counsel  for  the  defendant  in  error 
seems  to  concede  that  there  Is  danger  In  this 
point,  and  seeks  to  avoid  it  by  asserting  that 
there  Is  no  proof  of  the  agency  of  Fisher, 
through  whom  the  defendant  claims  to  have 
made  this  contract  with  the  plaintiff.  ,  We 
have  no  trouble  on  this  point.  It  is  proved 
that  the  sales  of  the  pianos  were  made 
through  Fisher,  and  that  in  pursuance  of  the 
contract  as  made  with  Fisher  the  company 
shipped  the  pianos  and  took  the  notes,  which 
were  before  the  court,  and  sued  upon  them. 
This  Is  ample  proof  of  Fisher's  general  au- 
thority as  agent  for  the  company.  A  person 
cannot  take  the  benefit  of  a  contract  made 
by  another,  who  purports  to  act  as  his  agent 
In  the  matter,  and  sue  upon  It,  and  then 
deny  the  agency  of  him  who  made  the  con- 
tract. On  account  of  this  matter,  and  for 
this  alone,  we  find  error  in  tbe  record;  but 
this  results  in  a  reversal  of  the  Judgment 

Judgment  reversed. 


(8  aa.  App.  M9) 

SIMMONS  T,  PBAGLER.     (No.  2,485.) 
(Court  of  Appeals  of  Georgia.     Jan.  24,  1911.) 

(SvllabM*  hy  the  Court.) 
Opening   Default. 

The  court  did  not  err  in  refusing  to  al- 
low the  default  to  be  opened,  under  the  cir- 
cumstances. 

Error  from  City  Court  of  Statesboro;    H. 
B.  Strange,  Judge  pro  hac. 


Action  between  R.  Simmons,  Jr.,  and  H.  J. 
Peagler.  From  the  Judgment,  Simmons 
brings  error.    Afilrmed. 

See,  also,  7  Ga.  App.  252,  66  S.  E.  629. 

Anderson  &  Speer,  for  plaintiff  in  error. 
Homer  O.  Parker,  for  defendant  In  error. 

POWELLk  J.    Judgment  affirmed. 

(8  Oo.  App.  55Z) 

SOUTHEEN  BY.  00.  t.  NBALu    (No.  2,547.) 
(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(Svllalvt  iy  the  Court.) 

rjotkoads  (§  396*)— injubies  to  person  on 

Teack— Evidence. 

Tbe  evidence   authorized   tbe  verdict,   and 
the  errors  of  law  assigned  are  not  meritorious. 

[Ed.  Note.— For  other  cases,  see  Bailioada, 
Dec  Dig.  i  39S.»] 

Error  from  Superior  Court,  Harris  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  Genie  Neal  against  the  Soutbem 
Railway  Company.  Judgment  for  plaintiff; 
and  defendant  brings  error.     Affirm  ml 

Charlton  E.  Battle  and  Howell  HolIlB,  for 
plaintiff  In  error.  T.  Hicks  Fort  and  Hatch- 
er &  Hatcher,  for  defendant  in  error. 

POWELL,  J.  Viewed  from  the  standpoint 
of  a  cold  record,  the  evidence  does  seem  to 
preponderate  against  tbe  verdict  We  can- 
not, however,  say  tbat  the  evidence  demands 
a  finding  that  the  plaintiff's  injury  was  the 
result  of  her  own  imprudence,  rather  than 
of  the  defendant  company's  negllg^ice.  The 
Jury  have  settled  that  issue  in  favor  of  the 
plaintiff,  and  their  verdict  is  approved  by 
one  of  the  fairest  and  ablest  Judges  In  our 
state.  Under  the  defendant's  testimony,  tbe 
company  would  not  have  been  liable.  It 
would  have  been  a  case  of  a  person  injured 
by  voluntarily  g^)lng  in  front  of  a  moving 
train  and  being  caught  on  the  tracli,  through 
misjudging  the  speed  at  which  the  train  was 
running.  But  under  the  plaintfflTs  testimony 
she  would  have  had  ample  time  to  cross  the 
track,  if  It  had  not  been  for  the  fact  that 
tbe  company  had  negligently  allowed  a  hole 
to  exist  In  front  of  Its  place  for  receiving 
passengers,  and  that  this  hole  caused  her  to 
trip  and  fall,  so  that  she  was  not  able  to 
extricate  herself  before  the  train  came  upon 
her. 

Certain  exceptions  are  taken  to  the  charge 
of  the  court  We  have  reviewed  them  care- 
fully and  closely,  and  have  read  the  char.!;e 
in  full.  The  exceptions  are  not  well  taken. 
The  charge  was  a  fair,  able,  and  accurate 
statement  of  the  Issues,  of  the  presumptions, 
and  of  the  rul^s  of  law  pertaining  to  the 
case.  E<rror  can  be  discovered  only  by  strain- 
ing the  language  of  the  Judge  from  Its  ob> 
vlous  meaning.  We  see  no  legal  reason  for 
granting  a  new  trial. 

Judgment  affirmed. 
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(87  S.  C.  44») 

CKK>DMAN    V.    WESTERN   UNION   TBLK- 
GBAPH  00. 

(Supreme  Coort  of  South  Carolina.     Jan.  30, 
1911.) 

Masteb    and    Servant    (I    189*)— Feixow 

Servants— Who  Abe. 

The  foreman  of  a  gang  of  men  employed 
.  by  a  telegraph  company  to  string  a  wire  on  its 
poles  is  while  engaged  in  the  work  a  fellow 
servant  of  the  men,  though  he  has  also  author- 
ity to  employ  and  discharge  the  men ;  and  the 
master  is  not  liable  for  bis  negligence  rasulting 
in  injury  to  the  men. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  427-435,  437-448;  Dec. 
Dig.  S  189.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  S.  B.  Goodman  against  the  West- 
em  Union  Telegrapli  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Simpson,  Cooper  &  Babb,  for  appellant. 
Ferguson  &  Featberstone  and  Jobn  Gary 
Evans,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages,  alleged  to  bave  been  sustained  by  tbe 
plaintiff  through  the  negligence  of  the  de- 
fendant. 

The  allegations  of  tbe  complaint,  material 
to  tbe  questions  under  consideration,  are  as 
follows:  "That  the  plaintiff  was  on  tbe  30th 
day  of  November,  1905,  In  the  employ  of  the 
defendant,  engaged  in  tbe  worlc  of  erecting 
a  telegraph  line,  and  was  assisting  In  string- 
ing a  wire  of  tbe  defendant  on  poles  which 
had  been  erected  for  that  purpose,  and  under 
the  orders  and  instructions  of  the  defendant 
the  plaintiff  was  required  to  climb  the  poles, 
and  to  place  the  wire  In  line,  and  tie  the 
same  to  the  bracket  on  the  pole,  and,  after 
the  wire  had  been  tied,  it  was  to  be  drawn 
tight  by  the  agent,  employ^,  and  representa- 
tive of  the  defendant,  known  as  the  'block 
puller,'  but  the  said  representative  of  tbe 
defendant,  was  not  to  pull  and  draw  tight 
the  said  wire  until  this  plaintiff  had  natiQed 
the  block  puller,  the  representative  of  the 
defendant  as  aforesaid,  that  he  was  ready  to 
have  the  wire  tightened,  but  the  defendant, 
not  having  proper  regard  for  the  safety  of 
the  plaintiff,  on  the  said  30th  day  of  Novem- 
ber, 1905,  and  while  the  said  plaintiff  was  in 
the  discharge  of  his  duties,  and  was  on  the 
pole  of  tbe  defendant  placing  the  wire  in 
proper  line,  and  preparing  to  tie  the  same  to 
the  bracket  on  said  pole,  and  without  wait- 
ing for  any  notice  from  the  plaintiff  to  pull 
said  wire,  by  its  agent  and  representative, 
negligently  and  carelessly,  violently,  and 
forcibly,  and  unexpectedly  to  this  plaintiff 
pulled  the  wire  that  this  plaintiff  had  hold 
of,  as  his  duties  required  him  to  have,  and 
thereby  carelessly  and  negligently  jerked  the 
plaintiff  from  the  top  of  the  pole  to  the 
ground,  a  distance  of  some  25  or  80  feet 


*  •  • "  The  defendant  denied  the  allega- 
tions of  negligence,  and  set  up  the  defenses 
of  contributory  negligence  and  assumption 
of  risk.  At  tbe  close  of  the  plaintifTs  testi- 
mony, the  defendant's  attorneys  made  a  mo- 
tion for  a  nonsuit,  wliich  was  granted,  on 
two  grounds:  (1)  Because  the  testimony 
showed  that  the  injury  was  sustained  through 
the  negligence  of  a  fellow  servant;  and  (2) 
because  the  testimony  showed  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of 
his  honor,  the  presiding  judge,  in  ruling  that 
tbe  injury  was  caused  by  tbe  negligence  of  a 
fellow  servant  S.  B.  Goodman,  the  plain- 
tiff, testified  as  follows:  "Q.  Where  were 
you  working  in  November,  19057  A.  I  was 
working  for  the  Western  Union  Telegraph 
Company,  helping  them  to  string  wire  from 
Savannah  to  Macon,  Ga.  Q.  In  what  capac- 
ity were  you  working?  A.  Uneman.  Q. 
You  were  a  lineman?  A.  Yes,  sir.  Q.  Did 
you  have  other  linemen?  A.  Yes,  sir.  Q. 
How  many  others?  A.  There  were  three  of 
us.  Q.  Three  other  linemen?  A.  Yes,  sir. 
Q.  What  other  laborers,  if  any,  did  you 
have?  A.  We  had  the  groundmen — those 
that  worked  on  the  ground.  Q.  Wliat  di(\ 
they  do?  A.  Some  of  them — one  of  them 
pulled  the  block,  and  the  other  carried  the 
wire— reeled  it  off  the  reel.  Q.  Who  was  liv 
charge  of  the  work?  A.  Mr.  C.  F.  Melton 
Q.  Who  employed  you  to  do  that  work?  A. 
I  was  working  under  Mr.  Melton.  He  was 
the  foreman.  Q.  Who  employed  you?  A. 
Mr.  Noel,  superintendent,  in  Atlanta.  Q. 
And  you  were  put  under  Mr.  Melton?  A. 
Yes,  sir;  he  sent  me  to  Mr.  Melton.  Q.  Did 
Mr.  Melton  or  not  employ  any  hands?  A.  Yes, 
sir.  Q.  Did  he  or  not  discharge  them?  A. 
Yes,  sir.  Q.  He  employed  and  discharged 
laborers?  A.  Yes,  sir.  Q.  Under  whose  in- 
structions did  you  work?  A.  Mr.  Melton's. 
Q.  Who  gave  the  orders  for  the  work  that 
you  did?  A.  Mr.  Melton.  Q.  He  was  pres- 
ent? A.  Yes,  sir.  Q.  How  long  had  you 
been  working  under  Mr.  Melton?  A.  Just 
a  few  days  over  a  month."' 

In  the  case  of  Brabham  v.  Telegraph  Co., 
71  S.  C.  53,  50  S.  E.  716,  it  was  held  (1)  that 
"a  foreman  of  a  gang  of  men  employed  by  a 
telegraph  company  to  clear  its  right  of  way 
Is  a  fellow  servant  with  men  under  him,  sub- 
ject to  his  orders,  and  the  telegraph  com- 
pany is  not  liable  for  Injury  to  one  of  the 
men  by  reason  of  obeying  the  orders  of  the 
foreman  If  he  has  been  selected  with  due 
care."  See,  also,  Berley  v.  Telegraph  Co., 
82  S.  C.  SCO,  64  S.  E.  157.  These  authorities 
are  conclusive  of  this  question,  unless  the 
fact  that  Melton,  the  foreman,  employed  and 
discharged  bands,  takes  the  case  out  of  the 
rule  just  stated.  In  26  Cyc.  1364,  13<^,  the 
principle  is  thus  stated:  "The  act  must  be 
that  of  a  superintendent  'exercising  superln- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dlf.  Ker  No.  Series  A  Bsp'r  Indaxas 
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tendence.'  In  other  words,  when  the  negli- 
gence of  a  superintendent  Is  relied  upon,  the 
negligence  complained  of  must  occur,  not 
only  during  the  superintendence,  but  sub- 
stantially in  the  exercise  of  It  An  act  may 
be  one  of  superintendence  where  it  re- 
lates to  the  furnishing  a  safe  place  to  work, 
or  safe  appliances,  or  to  the  keeping  of  them 
in  a  safe  condition.  On  the  other  hand,  the 
act  is  not  one  of  superintendence  where,  at 
the  time  and  in  doing  the  act  complained  of, 
he  is  engaged  in  mere  manual  labor,  which 
is  the  duty  of  a  common  workman.  But  it 
is  held  that  he  is  engaged  in  an  act  of  sn- 
perintendence,  although  he  is  at  the  time  of 
the  injury  performing  an  act  of  manual  la- 
bor, where  it  is  done  pursuant  to  directing  the 
work,  and  in  furtherance  thereof."  This  lan- 
guage is  quoted  with  approval  in  the  case 
of  RIppy  V.  Railway,  80  S.  C.  539,  61  S.  E3. 
976,  1010,  21  L.  R.  A.  (N.  S.)  601. 

At  the  time  of  the  Injury  the  duties  of 
Melton  were  in  no  way  connected  with  the 
employment  and  discharging  of  servants,  but 
he  was  merely  discharging  the  duties  of  a 
fellow  servant  as  foreman  of  the  gang.  Hav- 
ing reached  this  conclusion,  contributory  neg- 
ligence is  no  longer  a  practical  questioh. 

Judgment  affirmed. 


(87  s.  C.  457) 

GUMMING    V.    LAWRENCE. 

(Supreme  Court  of  South  Carolina.     Jan.  30, 
1911.) 

1.  Appeal  and  E^rsob  (8  1050*)— Habmless 
Ebbob— Admission  of  Evidence. 

Any  error  in  admitting  evidence  merely 
that  witness  understood  that  defendant  was 
well  fixed,  but  did  not  know  what  be  was  worth, 
admitted  on  the  ground  that  the  complaint  al- 
leged wantonness,  but  which  became  imma- 
terial on  its  being  ruled  that  there  was  no  testi- 
mony tending  to  show  wantonness,  cannot  rea- 
sonably be  supposed  to  hare  prejudiced  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4153-4160;  Dec.  Dig.  S 
1050.*] 

2.  Mabtkb  and  Sebvant  ({  265*)— Assump- 
tion OF  Risk— Pbesumpiion— Infants. 

There  is  a  presumption,  continuing  till 
rebutted,  tbat  a  child  under  14  years  of  age  is 
incapable  of  assuming  the  risks  incident  to  bis 
employment,  or  those  arising  from  negligence 
of  fellow  servants. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,   Dec.  Dig.   {  265.*] 

8.  Master  and  Sebvant  (§  288*)  —  Assump- 
tion of  Risk  —  Question  fob  Juby  — In- 
fants. 

Whether  the  presumption  that  a  child  un- 
der 14  years  of  age  is  incapable  of  assuming 
the  risks  incident  to  his  employment  or  those 
arising  from  negligence  of  fellow  servants  is 
rebutted  is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  288.*] 

4.  Damages  (!  158*)— Judgment  ({  ^3*)— 
Pleading  and  Pboof. 

The  allegation  in  the  complaint  that  plain- 
tiff sustained  damages  to  the  amount  of  $2,000 
does  not  preclude  his  proving  tbat  he  was  in- 


jured to  a  greater  extent  than   that  amount, 
but  merely  prevents  recovery  of  a  greater  sum. 


Cent 
ment. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  W.  De  Vorc, 
Judge. 

-  Action  by  Clarence  Cumming,  by  his  guard- 
ian ad  litem,  Mrs.  E.  H.  Gumming,  against 
Bryan  Lawrence.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Defendant's  exceptions  are  as  follows: 

"(1)  Because  the  presiding  judge  erred  In 
allowing  the  plalntifTs  counsel,  against  the 
defendant's  objection,  to  ask,  and  hare  an- 
swered, questions  from  the  defendant's  wit- 
ness G.  W.  Greene  as  to  the  financial  stand- 
ing of  the  defendant,  when  such  testimony 
was  competent  only  for  the  purpose  of  col- 
lecting punitive  damages,  when  there  was  no 
evidence  in  this  case  tending  to  show  a 
right  to  any  such  damages. 

"(2)  Because,  the  presiding  Judge  having 
allowed  testimony  as  to  the  flnanclal  ability 
of  the  defendant  on  the  theory  that  punitive 
damages  were  demanded  in  the  complaint, 
be  erred,  in  that,  having  afterwards  ruled 
that  no  such  damages  could  be  recovered  in 
this  case,  he  failed  to  instruct  the  Jury  tbat 
they  should  pay  no  attention  at  all  to  testi- 
mony as  to  the  defendant's  pecuniary  stand- 
ing. 

"(3)  Because  the  presiding  Judge  erred  as 
a  matter  of  law  In  not  holding  on  the  de- 
fendant's motion  for  the  direction  of  a  ver- 
dict that,  if  there  was  any  negligence  on  the 
part  of  the  defendant  shown  in  the  case, 
such  negllg«ice  was  the  negligence  of  one 
Heney,  who,  under  the  uncontradicted  testi- 
mony, was  a  fellow  servant  with  plaintiff, 
and  in  not,  therefore,  directing  a  verdict  on 
the  ground  that,  the  negligence  shown  being 
of  a  ftilow  servant,  the  plaintiff  could  not 
recover  in  this  action. 

"(4)  Because  the  ruling  by  the  presiding 
Judge  on  the  motion  to  direct  a  verdict  tliat, 
if  the  plaintiff  was  over  14  years  of  age,  be 
would  not  hesitate  a  moment  to  grant  tbe 
motion,  was  tantamount  to  a  holding  by  bim 
that  the  uncontradicted  evidence  showed  that 
tbe  plaintiff  had  sufficient  capacity  to  make 
him  subject.  Just  as  any  adult  would  be,  t« 
the  defense  of  fellow  servant,  and,  this  being 
true,  it  was  error  of  law  for  the  circuit 
judge  to  hold  that  he  could  not,  under  tbe 
law,  direct  a  verdict  in  favor  of  the  defend- 
ant on  this  ground. 

"(5)  Because  the  presiding  Judge  erred  in 
not  holding  on  the  motion  to  direct  a  ver- 
dict that  the  plaintiff,  even  though  he  was 
under  14  years  of  age  when  Ills  injuries  were 
received,  was  subject,  so  far  as  the  motion  In 
question  was  concerned,  to  the  same  rules 
of  law  as  an  adult  or  an  infant'over  14  years 
of  age  would  be,  and  in  not  therefore,  on  tbe 
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uncontxadlcted  evidence  In  the  case,  granting 
the  motion  for  th<c  direction  of  a  verdict  in 
favor  of  the  defendant. 

"(6)  Because  the  presiding  Judge  erred  In 
leaving  to  the  Jury  the  question  whether  the 
plaintiff  and  the  party  through  whose  alleg- 
ed negligence  he  was  injured  were  fellow 
servants  or  not,  when,  under  the  law  and  the 
uncontradicted  evidence  in  this  case,  the  said 
party  was  a  fellow  servant  with  plalntlfF, 
and  it  was  the  duty  of  the  presiding  Judge 
to  so  instruct  the  Jury. 

"(T)  Because  the  presiding  Judge  erred  Ip 
not  holding  that,  while  It  Is  a  general  prin- 
ciple of  law  that  the  presumption  is  that  an 
Infant  between  the  ages  of  7  and  14  years 
is  presumed  not  to  have  capacity  sufficient  to 
make  him  guilty  of  contributory  negligence, 
still  in  a  clear  case,  as  here,  where  the  un- 
contradicted evidence  shows  clearly,  as  Ifere, 
that  such  a  plaintiff  has  capacity  sufficient 
to  charge  him  with  contributory  negligence, 
it  is  the  duty  of  the  presiding  Judge  to  so 
bold,  and  in  not  on  this  principle  so  holding 
In  this  case. 

"(8)  Because  the  i»«sldlng  Judge  erred  In 
Instructing  the  Jury  as  follows:  'On  the  oth- 
er hand,  if  the  person  who  was  starting  the 
machinery  was  a  fellow  servant  with  the 
party  who  was  Injured  and  he  was  not  rep- 
resenting the  master,  and  It  was  the  negli- 
gence of  a  fellow  servant  that  caused  the 
litjury,  why,  the  master  would  not  be  liable, 
and  in  considering  that  yon  must  take  Into 
consideration  age  of  the  party  injured, 
whether  be  had  sufficient  knowledge,  suffi- 
cient intelligence  to  assume  the  risk,  wheth- 
er he  knew  the  danger,  whether  he  knew 
that  it  was  his  duty  to  avoid  the  danger  and 
to  use  care  himself — the  error  being:  (a)  In 
limiting  the  cases  in  which  the  plaintiff 
could  not  recover  because  the  negligence  al- 
leged- was  the  act  of  a  fellow  servant  to 
cases  in  which  the  alleged  fellow  servant  did 
not  represent  the  master,  when  the  nonrep- 
resentation  of  the  master  referred  to  should 
have  been  stated  to  be  in  respect  to  nondele- 
gable matters,  (b)  The  instruction  was  er- 
roneous, in  that  it  led  the  Jury  to  believe 
that  the  plaintiff  could  not  be  barred  of  a 
recovery,  being  a  minor,  unless  the  Jury 
should  find  that  he  had  sufficient  intelligence 
to  assume  the  risks  of  his  employment  and 
to  know  the  dangers  thereof,  and  to  know 
that  it  was  his  duty  to  avoid  the  danger  and 
use  care  himself,  when,  under  the  law,  if 
the  question  of  the  intelligence  of  the  plain- 
tiff, he  being  an  infant,  was  Involved  at  all 
as  to  the  matter  of  the  defense  of  fellow 
servant,  the  obligation  on  the  defendant  was 
that  of  showing  this,  and  this  only,  namely, 
that  be  had  sufficient  intelligence  to  know 
that  he  was  to  work  with,  and  might  be  in- 
jured by,  another  servant  working  with  him. 

"(9)  Because  the  presiding  Judge  erred  in 
not  instructing  the  Jury  as  requested  in  the 
defendant's  sixth  request  as  follows:  'If  the 
Jury  believe  from  the  evidence  that  the  plain- 


tiff wafi  injured  through  the  negligence  of 
an  employe  of  the  defendant  Lawrence  and 
that  such  employe  was  a  fellow  servant  with 
the  plaintiff,  and  did  not  stand  in  the  rela- 
tion of  master  to  him,  then  the  plaintiff  can- 
not recover  in  this  action,  because  the  law 
says  that.  If  an  employe  is  injured  through 
the  negligence  of  a  fellow  workman  or  fellow 
servant,  he  cannot  hold  the  master  or  the 
employer  of  both  liable  for  bis  Injuries,'  and 
in  modifying  such  instruction  to  the  Jury  as 
follows,  to  wit:  'I  charge  you  that  as  I  have 
already  done  in  sum  and  substance,  but  in 
the  consideration  of  that  you  must  take  into 
consideration  age  of  this  party  here  that  is 
alleged  to  have  been  injured,  as  I  have  in- 
structed you  in  regard  to  his  age  all  along 
In  my  charge' — the  error  being:  (a)  The  in- 
struction should  have  been  given  as  request- 
ed, without  the  modification, .  as,  under  the 
law,  the  plaintiff,  whatever  bis  age  was,  was 
subject  to  the  defense  of  fellow  servant,  (b) 
It  was  error  to  qualify  the  request  as  stated, 
because,  as  charged  In  the  preceding  excep- 
tion, such  qualification  imposed  upon  the  de- 
fendant the  duty  of  showing  greater  mental 
capacity  than  It  was  necessary  to  show  In 
order  to  make  plaintiff  subject  to  the  defense 
of  fellow  servant 

"(10)  Because  the  presiding  Judge  erred  In 
instructing  the  Jury  as  follows,  to  wit:  'So, 
Mr.  Foreman,  if  you  conclude  that  the  plain- 
tiff is  entitled  to  recover,  you  have  It  In  your 
power  to  find  any  amount  up  to  $2,000.  Yon 
cannot  go  over  that,  but  you  can  find  any 
amount  under  that  If  yon  find,  as  I  stated, 
that  he  is  entitled  to  recover,  whatever 
amount  you  find  be  is  entitled  to,  write  "We 
find  for  the  plaintiff  so  many  dollars,"  writ- 
ing it  out  in  words,  not  figures,  and  sign 
your  name  as  foreman* — the  error  being  In 
instructing  the  Jury  that  they  could  find  in 
favor  of  the  plaintiff  to  the  amount  of  $2,000, 
when  that  sum  bad  been  demanded  In  the 
complaint  for  both  actual  and  punitive  dam- 
ages, and  when  he  bad  previously  Instructed 
the  Jury  that  they  could  not  allow  any  sum 
for  punitive  damages,  and  it  was  consequent- 
ly error  of  law  to  instruct  the  Jury  that  they 
could  allow  as  much  as  $2,000  for  actual 
damages  alone. 

"(11)  Because  the  presiding  Judge  erred  In 
not  granting  the  defendant's  motion  for  a 
new  trial  on  the  second  ground  upon  which 
such  motion  was  based,  to  wit:  'Because  the 
verdict  of  the  Jury  was  one  that  could  not 
legally  be  rendered,  (a)  If  the  Jury  intended 
to  give  no  punitive  damages,  they  gave  a 
larger  verdict  for  actual  damages  than  the 
plaintiff  had  asked,  and  therefore  the  verdict 
was  illegal,  (b)  If  the  Jury  intended  to  give 
punitive  damages,  their  verdict  was  In  con- 
flict with  the  charge  of  the  Judge,  and  there- 
fore illegal.  In  either  case  the  verdict  was 
wrong  and  should  be  set  aside.  A  new  trial 
nisi  on  this  ground  would  not  be  right  be- 
cause it  is  Impossible  to  ascertain  either  how 
much  of  t^  $2,000  demanded  In  the  com- 
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plaint  was  for  actual  damages,  or  how  much 
of  the  verdict  was  Intended  to  represent  pun- 
itive damages,  If  -punitive  damages  were  giv- 
en at  air — the  error  being:  (1)  The  plaintiff 
demanded  both  actual  and  punitive  damages 
In  the  aggregate  sum  of  ^,000.  The  Jury 
was  Instructed  that  they  could  not  render 
anything  for  punitive  damages.  As  the  de- 
mand for  damages,  both  actual  and  punitive, 
had  only  been  $2,000,  the  Jury  could  not  le- 
gally render  a  verdict  for  the  full  sum  de- 
manded for  actual  damages  alone,  and  It 
was  error  of  law  for  the  circuit  Judge  not  to 
so  hold  and  not  to  grant  a  new  trial  on  this 
ground.  (2)  If  the  verdict  of  the  Jury  was 
intended  to  cover  both  actual  and  punitive 
damages,  it  was  error  of  law  not  to  set  it 
aside  on  that  ground,  as  the  Instruction  bad 
been  that  punitive  damages  could  not  be 
given." 

Simpson  Sc  Bomar,  for  appellant.  Stan- 
yame  Wilson,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  the  wrongful  acts  of 
the  defendant. 

The  allegations  of  the  complaint  material 
to  the  questions  under  consideration  are  as 
follows : 

"(1)  That  on  the  8d  of  July,  1907,  Clar- 
ence Gumming,  a  child  of  11  years  of  age, 
was  in  the  employment  of  the  defendant  In 
a  laundry  at  Glenn  Springs,  In  said  county 
and  state,  operated  by  said  defendant,  and 
was  working  under  the  control  and  direc- 
tion of  defendant's  representative,  •  •  • 
Heney,  who  was  In  charge  of  said  laundry  for 
defendant. 

"(2)  That  on  said  day,  while  he  was  so  at 
work  for  the  defendant  at  a  machine  known 
as  an  'ironer,'  bis  hand  was  caught  and 
drawn  into  said  machine  between  the  hot 
rollers  thereof  by  the  same  being  started  by 
the  defendant's  said  representative  while  his 
hand  was  in  position  to  be  caught  thereby. 
That  after  said  hand  was  so  drawn  into  said 
machine,  and  between  said  hot  rollers,  the 
said  defendant,  by  its  said  representative, 
with  full  knowledge  of  the  situation,  re- 
versed the  movement  of  the  rollers,  and  caus- 
ed the  same  to  again  mash  and  crush  plain- 
tiff's hand  by  re-rolling  it  in  the  opposite  di- 
rection, and  thereby  so  crushing  and  man- 
gling his  band  that  it  had  to  be-  amputated ; 
said  second  crushing  and  mangling  being  of 
greater  damage  than  the  first. 

"(3)  That  by  the  aforesaid  negligence  and 
wantonness  of  the  defendant  plaintiff  has 
been  damaged  in  the  sum  of  $2,000.    •    •    •  " 

The  defendant  denied  the  allegations  of 
negligence  and  wantonness,  and  set  up  the 
defenses  of  contributory  negligence  and  as- 
sumption of  risk.    The  Jury  rendered  a  ver- 


dict in  favor  of  the  plaintiff  for  $2,000,  and 
tbe  defendant  appealed  upon  exceptions, 
which  will  be  reported. 

First  and  Second  Exertions: 

The  testimony  was  admitted  on  the  ground 
that  the  complaint  alleged  wantonness,  and 
after  his  honor,  the  presiding  Judge,  ruled 
that  there  was  no  testimony  tending  to  show 
wantonness,  it  thereby  became  immaterial. 
Furthermore,  the  witness  only  testified  that 
be  understood  the  defendant  was  well  fixed, 
but  did  not  know  what  he  was  worth.  Un- 
d^r  these  circumstances,  it  is  not  reasonable 
to  suppose  that,  even  if  tiiere  was  error,  it 
was  prejudicial  to  tbe  rights  of  tbe  appel- 
lant 

Third,  Fourth,  Fifth,  Sixth,  Seventh,  and 
Ninth  Exceptions: 

The  questions  presented  by  these  excep- 
tion's are  concluded  by  the  cases  of  Good- 
win V.  Columbia  Mills  Co.,  80  S.  C.  349,  61 
S.  E.  890;  Alexander  v.  Carolina  Mills,  83  & 
C.  17,  64  S.  B.  914;  Owens  v.  Cotton  Mills, 
83  S.  C.  19,  64  S.  B.  915.  In  those  cases  it 
was  held  that  there  is  a  presumption  that 
a  minor  under  14  years  of  age  is  incapable 
of  assuming  the  risks  incident  to  his  employ- 
ment or  those  arising  from  the  negligence 
of  a  fellow  servant  This  presumption  con- 
tinues until  rebutted  by  the  testimony,  and 
the  question  whether  It  is  rebutted  is  ex- 
clusively for  the  Jury.  See,  also.  Mack  v. 
Railroad,  52  8.  O.  323,  29  S.  E.  905,  40  L.  R. 
A.  679,  68  Am.  St  Rep.  913,  and  Griffith  v. 
R.  R.,  82  S.  G.  252,  64  S.  E.  222.  In  the  last- 
mentioned  case  the  court  says :  "When  these 
instructions  are  considered  together,  tbe 
meaning  seems  obvious  that  the  killing  of 
live  stock  on  the  track  raises  a  presumption 
of  negligence  against  a  railroad  company; 
but  when  the  railroad  company,  denying  neg- 
ligence and  assuming  the  burden  of  proving 
due  care,  offers  evidence  which  tends  to  over- 
come the  burden  placed  on  it  by  tbe  presump- 
tion of  negligence,  then  the  Jury  cannot  rest 
their  verdict  on  the  presumption  alone,  bat 
must  consider,  not  only  the  presumption,  but 
all  the  evidence  on  the  subject  and  rest  their 
verdict  on  the  preponderance  of  the  entire 
evidence." 

Eighth  Exception: 

There  was  no  error,  but  even  if  there  was. 
we  cannot  conceive  of  any  reasonable  ground 
for  supposing  thai  the  Jury  was  misled. 

Tenth  and  Eleventh  Exceptions: 

The  fact  that  the  plaintiff  alleged  that  he 
sustained  damages  to  the  amount  of  $2,000 
did  not  preclude  him  from  proving  that  he 
was  injured  to  a  greater  extent  than  that 
sum.  The  only  limitation  upon  the  plalntifTa 
right  to  recover  tbe  amount  of  damages 
which  he  proved  was  that  the  jury  could  not 
find  a  larger  sum  than  was  allied  In  the 
complaint,  to  wtt,  $2,000. 

Judgment  affirmed. 
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(87  S.  0.  453) 

STATE  T.  CUNNINGHAM. 

(Snpreme  Court  of  South  Carolina.     Jan.  SO, 
J911.) 

1.  JuBT  (S  82*)— Selechow  of  Jubob»— Va- 
LiDiTT  OP  Venire. 

Act  Feb.  7,  1902  (23  St.  at  Large,  p.  1066) 
i  2,  requires  the  county  auditor,  treasurer,  and 
clerk  of  the  court  to  prepare  a  list  of  the  quali- 
fied electors  of  good  moral  character,  and  as  they 
may  deem  otherwise  well  qualified  to  serve  as 
jurors,  being  persons  of  sound  Judgment  and 
free  from  all  legal  exceptions.  Section  4  pro- 
vides that  if  the  jury  commissioners  draw  the 
name  of  any  person  not  of  good  character,  or 
who  has  died,  or  removed  from  the  county,  or  is 
otherwise  disqualified,  the  name  shall  be  struck 
from  the  list.  Section  7  provides  that  all  jur- 
ors shall  be  selected  by  drawing  ballots  from 
the  jury  box,  and,  subject  to  the  exceptions 
named,  the  persons  whose  names  are  on  the  bal- 
lots drawn  shall  be  returned  as  jurors,  and  sec- 
tion 14  requires  jurors  to  have  the  qualifications 
prescribed  by  law.  The  statute  requires  the 
petijt  jury  to  be  drawn  in  the  same  manner  as 
the  grand  jury.  Three  names  drawn  from  the 
jury  box  were  rejected,  one.  because  of  his  men- 
tal condition  and  because  he  was  to  be  tried  at 
tlie  same  term  of  court,  another  because  the 
commissioners  did  not  know  him,  and  some  one 
said  that  he  had  moved  out  of  the  county,  and 
another  because  the  commissioners  did  not 
know  him  and  some  one  said  that  be  was  r 
drunkard.  Beld,  that  any  irregularities  in  the 
rejection  of  such  jurors  did  not  render  the  ve- 
nire illegal. 

[BJd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i§  282,  307-809,  331,  332,  348,  359,  367; 
Dec.  Dig.  I  82.*] 

2.  Homicide  (|  236*)— Sutficiency  of  Evi- 
dence. 

Evidence  in  a  murder  case  held  to  show 
that  the  wound  inflicted  by  accused  caused  de- 
cedent's death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {i  403-499;    Dec.  Dig.  i  236.»] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenwood  County. 

Jackson  Cunningham  was  convicted  of 
murder,  and  he  appeals.    Affirmed. 

The  exceptions  and  grounds  of  appeal  are 
as  follows: 

"(1)  Because  his  honor  erred  in  refusing  to 
quash  the  array  of  petit  jurors,  the  testi- 
mony clearly  showing  that  the  jury  was 
not  drawn  in  accordance  with  the  statute 
law  of  this  state,  in  that  men  were  drawn 
to  serve  as  jurors,  who  were  competent,  and 
who  were  laid  aside  without  just  cause  or 
excuse. 

"(2)  Because  the  undisputed  testimony 
showed  that  the  jury  commissioners  did  not 
exercise  their  own  judgment,  but  allowed 
outsiders  to  influence  them  in  the  selection 
of  the  jury  contrary  to  law. 

"(3)  Because  the  court  erred  in  not  finding, 
as  matter  of  fact,  from  the  testimony  in- 
troduced, that  men,  qualified  and  competent 
to  serve  as  jurors,  were  laid  aside  by  the 
Jury  commissioners,  and  other  men  drawn  in 
their  places,  contrary  to  law,  thus  allowing 
the  jury  commissioners  to  select  the  Jury,  in- 


stead of  requiring  them  to  draw  a  Jury  ac- 
cording to  the  law  of  the  land. 

"(4)  Because  the  law  relating  to  the  man- 
ner in  which  the  names  are  to  be  drawn  out 
of  the  Jury  box  and  returned  for  service  is 
mandatory,  and  the  court  erred  in  holding 
that  the  Jury .  commissioners  could  exercise 
their  discretion. 

"(5)  Because  the  court  erred  in  holding 
that  the  words  'otherwise  disqualified'  gave 
the  Jury  commissioners  iwwer  to  reject  Jur- 
ors legally  drawn,  when  the  testimony  in 
this  case  showed  beyond  question  that  at 
least  two  of  the  jurors  so  drawn  and  reject- 
ed were  competent  and  qualified  Jurors,  and 
further  showed  that  no  reason  was  given  by 
the  Jury  commissioners  for  rejecting  them, 
further  than  the  fact  that  they  claimed  that 
they  did  not  know  the  men,  and  said  testi- 
mony also  clearly  showed  that  the  Jury  com- 
missioners did  not  reject  them  because  of 
any  disqualification,  but  that  their  action 
was  arbitrary,  and  the  court  erred  in  not  so 
holding  and  erred  in  not  quashing  the  array 
of  petit  Jurors. 

"(6)  Because  the  court  erred  in  refusing  to 
direct  the  Jury  to  find  a  verdict  of  not  guilty, 
on  the  ground  that  the  testimony  offered^ 
by  the  state  failed  to  show  that  the  wound 
inflicted  by  the  defendant  caused  the  death 
of  the  deceased. 

"(7)  Because,  the  testimony  offered  by  the 
state  having  failed  to  show  that  the  death  of 
the  deceased  was  caused  by  the  wound  In- 
flicted upon  her  by  the  defendant,  there  was 
an  utter  failure  of  proof  on  the  part  of  the 
state  to  establish  the  guilt  of  the  defendant, 
and  his  honor  should  have  granted  motion  to 
direct  a  verdict  of  not  guilty." 

W.  N.  Graydon,  for  appellant.  B.  A. 
Cooper,  Sol.,  for  the  State. 

GARY,  A.  J.  This  is  an  appeal  from  the 
sentence  of  death  Imposed  upon  the  defend- 
ant for  murder.  The  exceptions  will  be  re- 
ported. 

When  the  case  was  called  for  trial,  the  de- 
fendant challenged  the  array  of  petit  Jurors, 
but  his  honor  the  presiding  Judge  refused  to 
quash  the  panel.  The  first  question  that 
will  be  considered  Is  whether  suoh  ruling 
was  erroneous.  The  clerk  of  the  court,  upon 
being  duly  sworn,  testified  that  three  names 
were  laid  aside  when  drawn  out  of  the  box. 
One,  Pope  Benjamin,  was  rejected  on  ac- 
count of  his  mental  co'ndttlon,  and  the  fact 
that  he  was  to  be  tried  at  that  term  of  the 
court  The  name  of  B.  L.  Johnson  was  laid 
aside  because  the  commissioners'  did  not 
know  him,  and  some  one  said  be  was  a  John- 
son that  had  moved  out  of  the  county.  And 
another,  Franklin,  was  rejected  on  the  ground 
that  the  commissioners  did  not  know  him, 
and  some  one  said  he  was  a  drunkard.  There 
was  other  testimony  to  the  same  effect    Sec- 
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tlon  2,  Act  Feb.  7,  lfl02  (23  St  at  Large,  p. 
106©,  provides:  "That  the  county  auditor, 
coun^  treasurer  and  the  clerk  of  court  shall 
prepare  a  list  of  the  qualified  electors,  under 
the  provisions  of  the  Constitution,  between 
the  ages  of  twenty-one  and  slxty-flve  years, 
and  of  good  moral  character,-  as  they  maj 
deem  oUierwlse  well  qualified  to  serve  as 
jurors,  being  persons  of  sound  judgment  and 
free  from  all  legal  exceptions."  Section  4 
provides  that  the  jury  commissioners  shall 
draw  from  the  Jury  box  18  ballots  containing 
the  names  of  18  persona,  who  shall  constitute 
the  grand  jury;  that  "if  there  shall  be  drawn 
from  said  box  a  ballot  containing  the  name 
of  any  person,  not  between  the  ages  of  twen- 
ty-one and  sixty-five  years,  or  not  of  good 
moral  character,  or  who  has  died,  or  who 
has  removed  from  the  county,  or  Is  otherwise 
disqualified  to  serve  as  a  Juror,  such  ballot 
,  shall  be  destroyed,  and  such  name  struck 
from  the  said  list,  and  another  ballot  drawn, 
and  80  on,  until  the  eighteen  are  secured." 
The  petit  jury  Is  drawn  In  the  same  manner. 
Section  7  Is  as  follows:  "That  all  Jurors 
shall  be  selected,  by  drawing  ballots  from 
the  said  Jury  box,  and,  subject  to  the  ex- 
teptlons  hereinbefore  contained,  the  persons 
whose  names  are  on  the  ballots  so  drawn 
shall  be  returned  to  serve  as  Jurors."  Sec- 
tion 14  Is  as  follows:  "That  the  Jurors  drawn 
and  summoned  under  the  provisions  of  this 
act  must  have  the  qualifications  that  are 
now,  or  may  hereafter  be  prescribed  by  law." 
In  considering  a  similar  question  arising  un- 
der said  sections,  the  court  In  the  case  of 
State  V.  Mills,  79  S.  C.  187,  60  S.  B.  664,  used 
this  language:  "When  the  testimony  of  the 
auditor  Is  considered  In  its  entirety,  we  are 
unable  to  discover  anything,  except  the  hon- 
est effort  of  a  faithful  officer  to  allow  none 
but  those  possessing  the  qualifications  pre- 
scribed by  statute  to  serve  as  Jurors,  for 
which  he  is  to  be  commended.  The  Jury 
commissioners  are  allowed  the  same  discre- 
tion under  section  4  as  is  conferred  upon 
them  by  section  2.  It  is  not  contended  that 
any  of  the  persons  drawn  to  serve  as  Jurors 
were  disqualified,  and,  even  If  there  were  Ir- 
regularities, they  are  not  such  as  to  render 
the  venire  Illegal.  Rhodes  v.  Railroad,  68  S. 
C  494,  47  S.  E.  689;  State  v.  Smalls,  73  S. 
O.  519,  53  S.  E.  976;  Hutto  v.  Railroad,  75 
S.  C.  295  [55  S.  E.  445];  State  v.  Smith,  77 
S.  0.  248  [57  S.  E.  868J."  Thus  showing  that 
the  ruling  of  the  presiding  Judge  in  this  re- 
spect was  free  from  error. 

The  secqnd  question  is  whether  there  was 
error  on  the  part  of  the  circuit  Judge  in  re- 
fusing to  direct  the  jury  to  render  a  verdict 
of  not  guilty,  on  the  ground  that  the  testi- 
mony failed  to  show  that  the  wound  inflicted 
by  the  defendant  caused  the  death  of  the 
deceased.  The  testimony  was  to  the  effect 
that  the  defendant  shot  his  wife  through  the 


neck,  on  Thursday  night,  and  that  she  died 
the  following  Sunday.  Dr.  J.  B.  Owens  tes- 
tified as  follows:  "By  the  Solicitor:  Q.  Are 
you  a  practicing  physlciap?  A.  Yes,  sir.  Q. 
Yon  heard  Mr.  Wells'  statement  as  to  the 
wound  on  the  person  of  Minna  Cunningham? 
A.  Yes,  sir.  Q.  State  whether  or  not,  In  your 
opinion  as  a  physician,  that  wound  was  suf- 
ficient to  cause  death?  A  Yes,  sir;  I  think 
it  was."  There  was  other  testimony  of  like 
import,  but  we  deem  it  unnecessary  to  refer 
to  it,  as  the  foregoing  shows  that  the  excep- 
tion raising  this  question  cannot  be  sustained. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  that  the  case  be  remanded  to  that  court, 
for  the  purpose  of  having  another  day  as- 
signed, for  the  execution  of  the  sentence 

(87  8.  C.  445) 

DREWERY    T,    COLUMBIA    AMUSEMENT 
CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 
1911.) 
On  petition  for  rehearing.    Petition  dismissed. 
For  former  opinion,  see  69  S.  B.  879. 

PER  CURIAM.  This  is  a  petition  for  a  re- 
bearine.  The  questions  presented  by  the  firat, 
second,  third,  fifth,  sixth,  seventh,  and  eighth  ex- 
ceptions were  disi>osed  of  when  we  construed 
section  1889  and  subdivision  8  of  section  1893 
of  the  Code  of  Laws  of  1902;  and  the  appel- 
lant's attorneys  did  not  argue  the  fourth  excep- 
tion further  than  to  say:  "It  having  been  sub- 
stantially touched  in  our  treatment  of  the  oth- 
er exceptions,  the  same  will  not  here  be  treat- 
ed separately."  The  findings  of  fact  and  con- 
clusions of  law  by  the  master  and  circuit  Judge 
are  in  no  wise  involved  by  this  appeal,  as  the 
credits  upon  the  mortgage  and  the  amount  re- 
maining due  thereon.  It  cannot  therefore  be 
Buccesuully  contended  that  any  material  ques- 
tion was  overlooked. 

The  petition  is  dismissed,  and  the  order  stay- 
ing the  remittitur  revoked. 


(68  W.  Va.  241) 

LLOYD  et  al.  v.  MILLS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1910.    Rehearing  Denied  Jan. 

31.  1911.) 

(Bi/Uahui  hv  the  Court.) 

1.  Tenancy  in  Common  (J  14*)— Adverse  Pos- 
session—Sam  OF  Ootenant's  Interest. 

If  one  cotenant  make  an  executory  con- 
tract for  sale  to  a  stranger  of  the  entire  tract, 
not  merely  his  interest,  and  the  purchaser  enter 
into  actual  possession,  this  Is  an  ouster  of  the 
other  cotenant,  and  such  iwssession  for  the  pe- 
riod of  the  statute  of  limitations  will  bar  hia 
rights,  without  other  notice  of  adverse  claim. 
[EJd.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ig  30-41;  Dec.  Dig.  %  14.*] 

2.  Advbbse  Possession    ({   71*)— Color  of 
Title. 

A  quitclaim  deed  for  land  is  good  color  of 
title  on  which  to  base  adversary  possession  un- 
der the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  427 :   Dec.  Dig.  S  71.*] 
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3.  Advebse  Possession  (f  25*)— What  C5oh- 
STITUTE8— Possession  bt  Lessee. 

Actual  possession  in  drilling  and  producing 
oil  and  gas  by  a  lessee  of  land  under  the  usual 
lease  for  prodaction  of  oil  and  gas  is  actual 
possession  of  tlie  land  by  the  lessor  for  adver- 
sai7  possession. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {|  116-120;    Dec.  Dig.  { 

Appeal  from  Circuit  Conrt,  Wetzel  County. 

Bill  by  Joshua  R.  Lloyd  and  others  against 
John  Mills,  Jr.,  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.     Affirmed. 

H.  W.  Russell  and  H.  P.  Camden,  for  ap- 
pellants. S.  Bruce  Hall  and  Thos.  P.  Jacobs, 
for  appellee  John  Mills,  Jr.  Weil  &  Thorp, 
Charles  B.  Prlchard,  and  Van  Winkle  & 
Ambler,  for  appellees  Sarah  Lloyd  Prlchard 
and  Emma  D.  Lloyd. 

BRANNON,  J.  Stacy  Lloyd  died  owning 
land  in  Wetzel  county  leaving  three  heirs, 
Ephralm  L.  Lloyd,  John  S.  Lloyd,  and  Stacy 
Lloyd,  Jr.  Two  of  these  heirs,  John  S.  Lloyd 
and  Ephralm  L.  Lloyd,  November  24,  1869, 
made  an  executory  contract  selling  and 
agreeing  to  convey  by  quitclaim  deed  to  John 
MUls,  Jared  Maris,  WUliam  H.  Buell,  and 
Thomas  W.  Ewert  the  said  land.  The  pur- 
chasers were  strangers  to  the  title.  It  seems 
that  Ewert  was  to  take  a  deed  under  this 
contract  In  his  name  to  hold  In  trust  for  him- 
self and  co-purchasers,  and  under  the  con- 
tract John  S.  Lloyd  and  Ephralm  L.  Lloyd 
executed  to  Ewert  a  quitclaim  deed  convey- 
ing the  land,  dated  February  14,  1870.  The 
said  contract  and  the  said  deed  did  not  sell 
and  convey  merely  the  undivided  interests 
or  shares  of  the  Lloyd  grantors,  but  the 
whole  land  in  Its  entirety,  thus  Ignoring  the 
right  of  Stacy  Lloyd,  Jr.,  one  of  the  said 
three  heirs.  It  is  sufficient  to  say,  without 
detail  of  conveyances,  that  all  title  which 
vested  in  Ewert  or  his  co-purchasers  by  said 
executory  contract  and  deed  came  to  be  own- 
ed and  claimed  by  John  Mills,  Jr.  That  is 
not  denied.  The  said  deed  was  sent  by  its 
makers  to  Ewert  with  the  request  for  pay- 
ment of  the  purchase  money ;  but  Ewert, 
having  discovered  that  the  heirs  of  Stacy 
Lloyd,  Jr.,  claimed  an  Interest  and  some  oth- 
er adverse  claims,  declined  payment  until  ti- 
tles should  be  settled  with  some  adverse 
claimant,  and  wrote  to  John  and  Ephralm 
Lloyd  that  the  deed  was  In  "Ewert  &  (name 
not  distinguishable)  safe  subject  to  your- 
selves." Thus  this  deed  lay  in  the  safe  of 
Ewert  some  years.  He  did  not  return  It  to 
the  grantors.  They  did  not  reclaim  it 
Ewert  claimed  the  land  all  the  while.  John 
Mills,  Jr.,  acquired  possession  of  this  deed, 
he  being  a  claimant  of  the  land  under  it,  and 
put  it  on  record  May  13,  1889.  He  claimed 
under  it.  Had  a  tenant  on  it  He  had  sur- 
veys of  the  land  made,  took  timber  off  It, 
guarded  it  from  squatters,  paid  taxes  on  it. 


and  otb^wlse  claimed  qnder  ^at  deed.  The 
land  was  on  the  tax  books  in  his  name  from 

1894.  It  had  been  charged  from  1889  in 
Ewert's  name  under  the  1870  deed,  showing 
claim  under  that  deed.  Thus  there  can  be 
no  question  of  his  claim  under  that  deed.  In 
January,  1876,  Marls  vnrote  a  letter  to  Mrs. 
Hitchcock,  a  claimant  as  a  child  of  Stacy 
Uoyd,  Jr.,  In  answer  to  inquiry  by  her  as  to 
the  land,  that  "The  heirs  at  law  of  Stacy 
Lloyd,  Jr.,  have  for  anything  I  know,  a  legal 
interest  in  those  lands  to  the  amount  of  one- 
third  of  all  that  may  be  held  as  determined 
by  those  suits."  Ewert  and  others  had  in- 
stituted a  suit  against  Kyle,  an  adverse 
claimant  for  part  of  the  land,  la  the  name  of 
John  S.  Lloyd  and  Ephralm  L.  Lloyd  and 
the  heirs  of  Stacy  Lloyd,  Jr.,  as  plaintiffs, 
and  Mrs.  Hitchcock  wrote  asking  why  the 
names  of  Stacy  Lloyd's  heirs  had  been  used 
as  plaintiffs,  and  Maris  wrote  her  that  he 
had  appeared  as  the  next  friend  of  the  in- 
fant heirs  of  Stacy  Lloyd,  Jr.,  In  order  to 
save  that  Interest  from  going  to  others  by 
reason  of  the  statute  of  limitations,  and  that 
it  was  necessary  to  sue  in  the  names  of 
John  S.  and  Ephralm  L.  Lloyd.  He  stated 
that  they  bad  learned  that  the  heirs  of  Stacy 
Lloyd,  Jr.,  claimed  an  interest,  and  said  the 
suit  had  been  brought  in  the  name  of  the 
Lloyds  as  the  legal  title  was  in  John  S.  and 
Ephralm  L.  Lloyd  because  the  title  was  in 
them  and  the  heirs  of  Stacy  Lloyd.  Jr.  He 
said  that  the  suit  was  for  the  benefit  of  the 
heirs  of  Stacy  Lloyd,  Jr.,  as  much  as  for 
themselves.  Marls  at  some  time  offered  the 
heirs  of  Stacy  Lloyd,  Jr.,  $300  for  their  in- 
terest, which  was  refused.  In  the  suit 
against  Kyle  begun  in  1870  there  was  a  de- 
cree of  recovery  in  1883  in  favor  of  the 
Lloyds,  among  them  the  heirs  of  Stacy 
Lloyd,  Jr.,  and  a  writ  of  possession  was 
awarded  them.    John  Mills,  Jr.,  October  24, 

1895.  having  such  title  as  above  described, 
leased  a  tract  of  669  acres  to  the  Philadel- 
phia Company  for  the  production  of  oil  and 
gas.    This  lease  was  recorded  February  17, 

1896.  John  Mills,  Jr.,  made  another  lease  of 
776  acres  to  the  same  company,  October  29, 
1895,  for  oil  and  gas,  which  was  recorded 
February  5,  1896.  The  leases  are  for  five 
years  and  as  long  thereafter  as  oil  and  gas 
should  be  produced  In  paying  quantity,  giv- 
ing the  lessee  right  to  go  on  the  land,  drill 
In  quest  of  oil  and  gas,  and  convey  them 
over  the  surface,  using  water  for  drilling 
and  engines,  putting  machinery  and  any 
structures  on  the  surface  necessary  for  the 
object  of  the  lease.  These  are  the  lands  in- 
volved in  this  case.  These  leases  were  not 
for  the  undivided  Interests  in  the  tracts,  but 
of  the  entire  tracts.  The  Philadelphia  Com- 
pany took  possession  of  the  lands  under  the 
said  leases  In  January,  1896,  and  drilled  three 
wells  producing  gas  and  oil  more  than  10 
years  before  the  institution  of  this  suit,  and 
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operated  them..  Altogether  the  company  has 
drilled  22  wells  under  its  leases,  5  gas,  15 
oil,  and  2  dry,  wells.  Under  these  leases  John 
Mills,  Jr.,  has  received  the  oil  and  gas  roy- 
alty. On  the  3d  day  of  November,  1906,  this 
salt  was  instituted  against  John  Mills,  Jr., 
and  others  by  Joshua  Lloyd  and  others, 
claiming  as  heirs  under  Stacy  Lloyd,  Jr.,  set- 
ting up  their  claim  to  one-third  of  the  land, 
not  asking  partition  in  kind,  but  demanding 
that  John  Mills,  Jr.,  be  held  to  account  to 
them  for  one-third  of  the  money  received  by 
him  from  oil  and  gas  royalty,  and  for  tim- 
ber sold  from  the  land.  Emma  D.  Lloyd,  the 
widow  of  Stacy  Lloyd,  Sd,  a  son  of  Stacy 
Lloyd,  Jr.,  and  Sarah  Lloyd  Prichard,  his 
only  heir,  were  made  defendants  in  the  suit 
and  filed  a  cross-bill  answer  uniting  in  the 
demands  made  by  the  plaintiffs,  and  asking 
that  John  Mills,  Jr.,  be  held  to  such  account 
and  for  a  decree  for  their  Interests  In  such 
moneys.  The  decree  of  the  court  dismissed 
the  plaintiffs'  bill  without  any  relief  to  the 
plaintiffs,  but  decreed  to  Sarah  Lloyd  Prich- 
ard her  proper  share  and  required  Mills  to 
account  to  her  therefor,  holding  that  the 
plaintiffs  were  barred  of  relief  by  the  stat- 
ute of  limitations,  but  that  the  rights  of 
Sarah  Lloyd  Prichard  were  saved  because  of 
her  Infancy. 

No  one  questions  that  the  heirs  of  Stacy 
Lloyd,  Jr.,  once  had  a  one-third  interest  in 
the  land  involved  in  this  suit  Has  that  in- 
terest been  lost  by  the  statute  of  limitations? 
Two  of  the  heirs  of  Stacy  Lloyd,  Sr.,  assum- 
ing to  have  owned  the  whole  of  the  land, 
claiming,  it  seems,  that  their  brother,  Stacy 
Lloyd,  Jr.,  bad  received  his  share  by  ad- 
vancement in  their  father's  estate,  did  make 
an  executory  contract  selling  to  Mills,  Maris, 
Buell,  and  Ewert  the  tracts  of  land,  not  mere 
Interests  therein,  but  the  whole  tracts.  I 
am  of  the  opinion  for  myself  that  In  ordi- 
nary cases  an  executory  contract  Is  color  of 
title  under  the  statute  of  limitations.  In 
Pickens  v.  Stout,  68  S.  B.  354,  67  W.  Va.  422, 
in  an  opinion  filed  by  me,  I  discussed  this 
subject,  and  cited  authorities,  and  shall  not 
renew  the  discussion  here.  I  will  only  cite 
that  excellent  new  work,  American  &  Eng- 
lish Encyclopedia  of  Law  and  Practice  (vol- 
ume 2,  p.  461),  saying  that,  as  against  persons 
other  than  the  vendor,  "between  whom  and 
the  vendee  there  is  no  privity,  the  possession 
of  the  vendee  is  deemed  to  be  adverse;  and 
it  is  well  settled  that  the  possession  of  a 
person  who  enters  under  an  executory  con- 
tract to  purchase,  and  subsequently  obtains 
his  deed,  in  pursuance  of  the  contract,  is 
adverse  from  the  time  of  his  entry  as  to  all 
the  world  except  the  vendor."  I  mean  to 
say  that  that  executory  contract  is  color  of 
title,  and  if  followed  by  possession  confers 
title  under  the  statute.  But  in  the  Pickens 
Case  it  is  held  that,  though  an  executory 
contract  may  not  be  color  of  title  as  between 
adverse  claimants,  yet  where  one  cotenant 
nia'kes  an  executory  contract  to  a  stranger 


for  the  whole  tract,  and  it  Is  followed  by 
possession,  that  is  an  ouster  of  the  other 
tenant  and  confers  title  under  the  statute. 
It  is  held  that  It  is  only  necessary  In  such  a 
case  that  there  he  an  ouster  by  actual  pos- 
session, and  that  this  may  be  as  well  under 
an  executory  contract  as  under  a  deed  pass- 
ing legal  title.  That  is  the  holding  in  that 
case.  Therefore,  if  John  Mills,  Jr.,  deriving 
all  the  right  conferred  upon  the  purchasers 
under  that  contract,  can  show  possession,  he 
thereby  ousts  the  cotenant  and  gets  the  land 
by  time  because  that  contract  was  a  sale  by 
two  of  the  heirs  of  Stacy  Lloyd,  Sr.,  to 
strangers,  and,  when  followed  by  possession, 
Is  a  complete  ouster  of  the  cotenant,  and  con- 
fers title  by  the  statute.  Talbott  v.  Wood- 
ford, 48  W.  Va.  449,  87  S.  E.  680;  Bennett  t. 
Pierce,  80  W.  Va.  604,  40  S.  E.  395.  So, 
Pickens  v.  Stout,  just  cited.  Is  full  authority 
for  the  proposition  that  that  executory  con- 
tract, with  possession  under  it,  works  an 
ouster  and  constitutes  adverse  possession  un- 
der the  statute  conferring  title  on  John  Mills, 
Jr.  This  renders  it  unimportant  to  refer  to 
the  deed  made  under  that  contract.  But 
there  Is  the  quitclaim  deed  made  under  that 
contract  by  two  of  the  heirs  out  of  three  to 
Ewert  Clearly  that  is  color  of  title  on 
which  to  base  ouster  and  adversary  posses- 
sion. I  was  somewhat  surprised  at  the  state- 
ment in  brief  of  counsel  that  a  quitclaim 
deed,  simply  because  quitclaim,  is  not  good 
color  of  title.  For  this  we  are  cited  to  1 
Cyc.  1079.  The  cases  there  cited  do  not  sus- 
tain the  text  The  Iowa  cases  were  not  quit- 
claim deeds  of  an  entire  tract  purporting  to 
convey  the  total  title,  but  only  the  right 
title,  and  interest  of  the  cotenant  making 
them.  The  New  York  case  was  where  one 
cotenant  in  possession  had  a  quitclaim  deed 
from  another.  The  former  brought  eject- 
ment against. the  latter,  and  it  was  held  that 
ejectment  would  not  lie,  as  there  was  no 
ouster  of  the  plaintiff  by  silent  possession  of 
the  defendant  He  did  not  deny  his  fellow's 
right  The  efficiency  of  a  quitclaim  wajs  not 
the  question.  That  was  between  original  co- 
tenants,  not  the  case  of  a  stranger  claiming 
under  a  quitclaim  deed  from  one  cotenant 
for  the  whole  interest.  John  Mills,  Jr.,  nev" 
er  was  a  cotenant  He  was  a  stranger,  as 
were  these  from  whom  he  derived  tltle^ 
claiming  all.  Johnston  v.  Va.  Coal  Co.,.96  Va. 
158,  31  S.  B.  85;  2  Enc.  L.  &  P.  500,  lays 
down,  with  very  many  authorities  from  many 
sources,  that  "as  a  general  rule,  a  quitclaim 
deed  is  sufficient  to  confer  color  of  title." 
Hall  V.  Waterman,  220  111.  569,  77  N.  E.  142. 
4  L.  R.  A.  (N.  S.)  776,  tells  us  that  "a  quit- 
claim deed  which  purports  to  convey  the 
property  Is  as  good  color  of  title  as  a  war- 
ranty deed."  But  It  is  said  that  that  deed 
was  not  accepted  by  Ewert  and  therefore 
cannot  be  used  for  color  of  title.  It  was 
sent  by  Its  grantors  to  the  grantee  and  re- 
mained for  years  in  his  hands  unreturned 
and  not  reclaimed  by  the  grantors.    It  seems 
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quite  technical  to  make  that  point  It  will 
at  ODce  elope  this  objection  to  say  that  the 
bill  alleges,  and  so  does  the  answer  of  Emma 
Lloyd  and  Sarah  Lloyd  Prlcbard  allege,  the 
"execution"  of  this  deed.  That  means  deliv- 
ery and  acceptance.  No  evidence  can  be  con- 
sidered to  contradict  this  allegation  of  the 
pleadings.  However,  if  we  concede  that  .the 
deed  was  not  accepted  by  Ewert,  I  hold  that 
that  fact  is  immaterial.  The  fact  remains 
that  John  Mills,  Jr.,  claiming  under  Ewert 
and  the  -executory  contract,  received  that 
deed  and  claims  under  it  It  is  color  of  title 
no  matter  that  it  was  not  accepted  by  Ewert 
Any  paper  writing  purporting  to  give  title, 
good  or  bad,  right  or  wrong,  is  color  of  title 
under  the  statute.  Why  tell  us  that  his  pos- 
session of  that  deed  is  wrongful?  That  does 
not  deprive  it  of  its  operation.  There  it  is 
with  claim  under  it  I  think  that  as  John 
Mills,  Jr.,  owned  the  land  derivatively  from 
that  executory  contract  derivatively  from 
Ewert  and  co-purchasers,  be  had  a  right  to 
accept  that  deed,  though  its  grantee  had  not 
done  so.  He  did  accept  it  and,  no  matter 
whether  it  was  right  or  not  it  goes  for  color 
of  title  under  the  statute. 

Thus  we  have  color  of  title.  The  next 
question  is:  Is  there  possession  under  it 
Buch  as  to  give  title  under  the  statute?  Now, 
John  Mills,  Jr.,  cannot  show  such  acts  of 
possession  prior  to  the  oil  leases  as  to  confer 
title.  So  Judge  Willis  thought;  so  we  find. 
We  need  not  detail  evidence  here.  But  we 
hold  that  those  oil  leases,  followed  by  actual 
possession  under  them,  is  such  possefBSion 
under  that  executory  contract  and  under  that 
deed,  each  and  both,  as  to  constitute  an 
ouster  and  give  Mills  title  by  the  statute  of 
limitations.  It  is  urged  upon  us  that  those 
leases  were  not  conveyances  of  the  corpus  of 
the  land,  its  whole  body,  but  only  conferred 
upon  the  lessee  a  right  to  explore  for  oil  and 
left  the  i)08sesBion,  the  constructive  posses- 
sion, and  the  land  itself,  in  Mills.  What 
difference?  We  need  hardly  cite  authority 
to  show  that  when  a  man  claiming  land  has 
a  tenant  In  actual  possession  the  possession 
of  the  tenant  is  the  possession  of  his  land- 
lord under  the  statute  of  limitations.  The 
Pickens-Stout  Case  so  holds.  By  the  posses- 
sion of  those  lessees  Mills  was  in  possession 
of  the  whole  land,  surface,  .minerals,  and  all. 
What  he  can  do  himself  he  can  do  by  an- 
other. If  John  Mills,  Jr.,  bad  gone  on  that 
land  and  raised  corn  and  wheat  or  drilled 
oil  wells,  you  would  not  deny  that  his  pos- 
session would  count.  Why  can  he  not  do 
that  through  a  lessee?  If  the  drilling  for 
oil  by  John  Mills,  Jr.,  would  be  such  posses- 
sion, why  not  the  same  act  by  bis  tenant 
work  the  same  result  In  law?  These  leases 
of  the  entire  tract  left  the  oil  and  gas  in 
place  in  Mills ;  but  gave  the  lessee  company 
the  right  to  go  into  actual  physical  posses- 
sion of  the  surface  anywhere  on  the  tracts 
and  to  use  it  for  all  purposes  necessary  for 


the  production  of  oil  and  gas,  occupy  the  sur- 
face, and  penetrate  the  bowels  of  the  earth. 
Why  does  not  such  a  tenancy  operate  as  ef- 
fectually as  the  possession  of  Mills  as  in  any 
ordinary  case  of  lease  for  farming  pur- 
poses? Where  the  difference?  Is  not  the 
owner  of  land  In  possession  when  he  has  a 
permanent  tenant  mining  coal  for  royalty? 
Is  not  the  possession  of  the  tenant  open, 
notorious,  and  visible?  Is  it  not  as  much  so 
as  if  the  landlord  were  living  on  the  land? 
If  a  man  have  oil  lessees  on  his  land  In  ac- 
tual operation  having  bought  the  land  from 
A.,  would  not  the  possession  of  the  lessees 
be  notice  to  a  second  purchaser  of  the  land 
of  the  rights  of  the  first  purchaser?  In 
short,  such  occupancy  by  oil  lessees  is  as 
real,  actual,  open,  and  notorious  as  if  the 
owner  were  on  the  land  himself  or  had  a 
tenant  raising  grain  thereon.  The  oil  lessee 
is  taking  from  the  land  its  products,  as  well 
in  the  one  case  as  in  the  other.  A  stranger 
has  patent  possession,  and  the  other  party 
must  take  notice. 

The  chief  reliance  of  the  plaintiffs  Is  that 
Maris,  Ewert  and  other  claimants  under  sale 
from  the  two  Lloyd  heirs  once  recognized  the 
right  of  the  heirs  of  Stacy  Lloyd,  Jr.,  by  the 
letter  mentioned  above,  and  the  suit  in  their 
names.  That  was  before  John  Mills,  Jr.,  had 
interest.  He  never  made  such  admission. 
But  In  every  case  of  ouster  by  one  ootenant 
his  fellow  was  once  recognized  as  a  coten- 
ant  Even  Maris,  Ewert  and  others  would 
not  be  precluded  from  ousting  those  heirs 
afterwards,  and  much  less  John  Mills,  Jr. 
After  these  admissions  he  took  deeds  from 
others  owning  derivatively  from  said  execu- 
tory contract  and  quitclaim  deed  to  Ewert, 
had  the  land  entered  in  his  name  for  taxes, 
cut  timber  and  had  a  tenant  on  the  land, 
leased  the  entire  tracts,  received  rents  and 
profits  without  accounting  to  Stacy  Lloyd's 
heirs,  and  in  many  ways  claimed  the  land  as 
his  own. 

A  great  deal  of  law  is  cited  us  to  the  ef- 
fect that  where  one  cotenant  is  in  posses- 
sion, mere  silent  possession,  it  will  not  affect 
other  cotenants,  without  notice  of  adverse 
claim.  That  is  so  where  there  is  one  cotenant 
in  possession;  his  possession  is  that  of  all, 
untU  he  bring  home  to  his  fellow  notice  of 
adverse  claim.  But  that  is  not  the  case 
where  one  conveys  the  tract  as  sole  owner 
to  a  stranger  and  the  grantee  goes  into  pos- 
session.   Other  notice  is  not  necessary. 

As  we  hold  there  was  no  adverse  posses- 
sion until  the  leases  for  gas  and  oil,  and  as 
Sarah  Lloyd  Prichard  did  not  become  of  age 
until  June,  1903,  and  had  five  years  there- 
after in  which  to  sue,  her  right  Is  not  barred, 
and  we  cannot  sustain  the  cross-assignment 
of  error  made  by  Mills  against  that  part  of 
the  decree  which  requires  him  to  account  for 
her  interest 

Decree  affirmed. 
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STATE  ▼.  CALHOUN. 

(Supreme  Court  of  Appeals  of  West  Viisinia. 

Oct  18,  I&IO.     Kebearinc  Denied 

Jan.  10.  1911.) 

(S^laiut  hv  the  Court.} 

1.  Indictment  and  Infobmatioh  (i  125*)— 
IiXEQAx  Satjb— Indictment. 

An  indictment  charging  that  defendant  did 
unlawfully  sell,  offer  and  expose  for  sale,  wine, 
porter,  ale,  beer  and  drinks  of  like  nature,  not 
then  havinK  «  state  license  therefor,  is  good 
under  the  statute,  and  not  bed  because  of 
duplicity. 

[Bid.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  334-400;  Dec 
Dig.  I  125.*] 

2.  Cbiminai.  Law  ({  970*)— Abrest  or  Judg- 
ment. 

Duplicity  is  not  arailable  on  a  motion  in 
arrest  of  judgment 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.   H  2445-2462;    Dec  Dig.  S 

3.  Cbihinai,   Law    ($   696*)— E)vidknce— jtfo- 

TION   TO    StBIKE. 

A  motion  to  strike  out  all  the  evidence  of 
a  particular  witness,  or  the  whole  of  the  evi- 
dence of  one  party,  should  not  prevail,  although 
it  may  contain  some  illegal  or  incompetent  evi- 
dence, if  it  also  contain  other  evidence  proper  to 
go  to  the  jury.  The  motion  in  such  case  should 
be  applied  to  the  particular  evidence  regarded 
illegal  or  incompetent. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1643;  Dec.  Dig.  §  696.*] 

4.  Gbiminai,  Law   (§  678*)— Illegal  Sale- 
Election  BT  State. 

On  the  trial  of  one  indicted  for  selling  Ille- 
gally intoxicating  liquors,  until  required  by 
motion  of  defendant  to  elect  which  sale  it  will 
rely  on  for  conviction,  the  state  may  prove  and 
rely  on  any  sale  made  within  one  year  next  pri- 
or to  the  finding  of  the  indictment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1580-1583;  Dec.  Dig.  { 
67&*] 

5.  Criminal  Law  (S  1137*)— Appeal— Invit- 
ed Errob. 

Though  there  be  error  in  instructions  giv- 
en on  behalf  of  the  prevailing  party,  yet  the 
judgment  will  not  for  this  reason  be  reversed  if 
it  appears  that  the  same  error  was  introduced 
into  the  record  by  instructions  given  at  the  in- 
stance of  or  was  invited  by  the  other  party. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3007-3010;  Dec.  Dig.  f 
1137.*] 

6.  Intoxicating    Liquobs    (5    50*)  —  Sale 
Without  State  License— Defenses. 

On  the  trial  of  one  indicted  for  selling  ille- 
gally intoxicating  liquors  without  a  state  li- 
cense therefor,  proof  of  a  charter  of  incorpora- 
tion Issued  to  defendant  and  others  for  a  social 
club,  as  provided  by  chapter  32.  ^  120-a.  Code 
Supp.  1907  (Code  Supp.  1909,  i  1042a),  it  being 
also  proven  that  defendant  made  or  authorized 
such  sales,  or  was  concerned  therein,  will  consti- 
tute no  defense.  To  constitute  good  defense  there 
must  be  proof  also  of  regular  organization  under 
such  charter,  assessment  and  pavment  of  the  li- 
cense taxes  assessed,  as  prescrioea  by  said  section, 
and  that  the  sales  proven  to  have  been  made, 
were  limited  to  regular  members  of  such  club. 
[E!d.  Note. — For  other  cases,  see  Intoxicating 
I^iquors,  Cent  Kg.  S  51 ;    Dec.  Dig.  J  50.*] 


Error  to  Circuit  Court,  McDowell  County. 

A.  L.  Calhoun  was  convicted  of  an  illegal 
sale  of  intoxicating  liqaora,  and  be  brings 
error.     Affirmed. 

Anderson,  Strotber  &  Hngbes,  for  plain- 
tiff in  error.  Wm.  G.  C!onley,  Atty.  Gen., 
R.  R.  Smitb,  and  J.  A.  Seaman,  for  tbe  State 

MILLER,  J.  Tbe  indictment,  In  tbe  lan- 
guage of  tbe  statute,  charges  that  defendant 
on  the day  of  August,  1908,  did  un- 
lawfully sell,  offer  and  expose  for  sale  wine, 
porter,  ale,  beer  and  drinks  of  like  nature, 
*  -  *  *  not  then  and  tbere  bavlng  a  state 
license  tberefor.  Issue  was  found  on  defend- 
ant's only  plea,  not  guilty,  and  on  tbe  trial 
tbe  Jury  found  bim  guilty  as  charged. 

On  tbe  trial  below  defendant  made  a  mo- 
tion In  arrest  of  Judgment,  whlcb  was  over- 
ruled, alleging,  as  be  does  here,  that  tbe 
indictment,  In  one  count,  charges  several  and 
distinct  offenses.  Tbls  is  not  a  new  ques- 
tion, and  the  motion  was  properly  overruled. 
State  V.  Marks,  65  W.  Va.  526,  64  S.  E.  616, 
and  cases  cited.  Duplicity  is  not  available 
on  a  motion  in  arrest  of  Judgment  State 
V.  Ball,  30  W.  Va.  382,  388,  4  8.  EJ.  645. 

The  next  point  made  is  that  the  court  be- 
low should  have  sustained  defendant's  motion 
to  set  aside  tbe  verdict  and  award  Mm  a  new 
trial.  It  Is  contended  that  defendant's  mo- 
tions to  strike  out  tbe  evidence  of  each  par- 
ticular witness,  and  to  strike  out  tbe  wbole 
evidence  of  tbe  state  should  have  prevailed. 
Motions  were  made  to  exclude  the  evidence 
of  some  witnesses,  but  not  of  each  witness, 
the  grounds  relied  on  not  appearing.  Here  it 
is  argued  that  these  motions  should  have 
prevailed  because  some  of  the  witnesses  testi- 
fied as  to  other  sales  than  those  made  on 
August  16,  1908.  The  motions  were  general, 
applying  to  tbe  wbole  evidence,  and  not 
alone  to  the  evidence  of  sales  made  on  other 
days.  When  these  motions  were  made  the 
request  that  tbe  state  elect  wblcb  sale  it 
would  rely  on  for  conviction  bad  not  been 
made,  nor  does  it  appear  that  any  motlop 
was  made  to  tbe  court  to  require  tbe  state 
to  make  such  election.  When  tbe  request 
was  made,  according  to  tbe  transcripts  of 
tb&  evidence,  tbe  state  elected  to  rely  on 
tbe  tales  made  on  August  10,  1908;  in  an- 
other part  of  tbe  same  bill  of  exceptions  it 
is  recited  that  "the  state,  by  its  counsel, 
elected  to  rely  upon  tbe  tale  made  on  the 
16th  day  of  August,  1908,"  not  specifying 
which  of  the  several  sales  proven  to  have 
been  made  on  that  day.  The  evidence  of  all 
these  witnesses  contained  other  matters  prop- 
er to  go  t<>  tbe  Jury,  and  tbe  motions  being 
general,  and  not  confined  to  the  matter  of 
sales,  were,  for  this  reason,  if  for  no  other, 
properly  overruled.  State  v.  Heod,  63  W. 
Va.  182,  185,  186,  59  S.  E.  971,  15  L.  R.  A 
(N.  S.)  448,  129  Am.  St  Rep.  964.  Until  tbe 
state,  on  motion  of  defendant,  was  required 


*For  other  eases  see  same  topic  and  section  NUMBER  In  DM.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  RWr  Indexes 
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by  the  court  to  elect  the  particular  sale  It 
would  rely  on  to  sustain  conviction,  It  might 
prove  and  rely  on  any  sale  made  within 
one  year  prior  to  Indictment  found.  Loftua 
V.  Commonwealth,  3  Grat  (Va.)  631,  Ann. 
808;  State  v.  Chlsnell,  36  W.  Va.  664,  15 
S.   E.   412. 

The  next  point  relied  on  Is  that  the  court 
misdirected  the  Jury  by  the  state's  instruc- 
tions number  one,  two  and  three  given. 
These  Instructions  are  not  very  artistically 
drawn.  If  on  proper  motion  the  state  had 
been  confined  to  some  particular  sale  made 
on  August  16,  1908,  and  defendant's  instruc- 
tions bad  not  repeated  the  most  Important 
error  of  which  he  complains  in  the  state's 
Instructions,  the  point  would  have  force,  and 
might  require  reversal  of  the  judgment.  The 
principal  point  is  that  neither  of  these  three 
instructions  limited  the  Jury  to  any  particu- 
lar sale;  another  Is  that  by  number  one  the 
jury  was  told  that  If  defendant  individually 
or  as  president  or  stockholder  of  the  Key- 
stone Political  Social  Club,  by  himself  or 
through  the  agency  of  some  other  person 
committed  the  offense  charged,  or,  as  in  num- 
ber three,  if  be  was  benefited  personally 
therein,  he  was  guilty,  notwithstanding  he 
was  a  stockholder  or  officer  of  said  club. 
Still  another  point  is  that  instruction  number 
two  was  baaed  in  part  on  the  theory  that 
defendant  had  made  sales  to  said  social  club, 
when,  as  it  Is  claimed  there  was  no  evidence 
of  any  such  sale  made  on  August  16,  1908,  to 
support  such  theory. 

On  the  principal  point  the  court  was  not 
called  upon,  by  any  motion  addressed  to  it, 
to  require  the  state  to  make  an  election.  The 
request  was  apparently  to  the  prosecuting 
attorney.  His  reply,  according  to  one  part 
of  the  record,  was  that  he  elected  to  rely  on 
the  sales  made  on  August  16,  1908;  accord- 
ing to  another  part,  that  he  would  rely  on 
the  sate  made  on  that  day.  No  exception 
was  noted  to  either  reply.  Both  are  contain- 
ed In  the  same  bill  of  exceptions.  The  state's 
instructions  number  two  and  three  complain- 
ed of  did  not  conhne  the  Jury  to  any  particu- 
lar sale,  or  to  a  sale  made  to  any  particular 
person ;  but  number  one  did  confine  them 
to  August  16,  1908.  It  was  decided  in  State 
V.  Chlsnell,  36  W.  Va.  659,  15  S.  E.  412,  re- 
lied on  by  defendant,  that  when  in  a  case 
like  this  "evidence  of  more  than  one  sale 
Is  given,  on  request  of  the  defendants,  at 
the  close  of  the  state's  evidence,  the  court 
should  compel  the  state  to  elect  the  particular 
sale  on  which  it  will  rely  for  conviction,  and 
then  exclude  evidence  of  other  sales."  Tills, 
we  think,  the  correct  practice.  But  a  defend- 
ant should  avail  himself  of  this  right  by 
motion  addressed  to  the  court;  otherwise 
any  sale  proven  to  have  been  made  within 
the  statute  of  limitations  will  support  a  ver- 
dict of  guilty.  But  If  we  treat  the  request  of 
defendant,  and  the  election  or  elections  of 
the  state  as  the  equivalent  of  a  motion  to  and 
ruling  by  the  court  thereon,  how,  in  the  face 


of  this  conflict  in  the  record,  are  we  to  dis- 
pose of  this  point  of  error?  There  was  evi- 
dence of  s:iles  made  on  other  days  than  Au- 
gust 16, 1908,  and  there  was  evidence  of  sales 
to  different  persons  made  on  that  date.  If 
we  had  before  us  the  state's  Instructions 
alone  we  might  with  some  consistency,  per- 
haps, say  that  the  state  should  have  been 
limited  to  some  sale,  or  at  least  sales  made 
on  August  16.  But  six  Instructions  were  ask- 
ed by  defendant,  and  all  but  the  first — a  per- 
emptory Instruction  to  find  for  the  defend- 
ant, were  given  over  the  objections  of  the 
state.  Each  of  these  instructions  given  is 
predicated  on  the  theory  of  sales  made  on 
August  16,  1908,  not  any  particular  sale  made 
on  that  day.  By  instruction  number  five  the 
jury  were  distinctly  told  "that  the  state 
relies  only  upon  the  alleged  illegal  sales  of 
August  16th,  1908,  and  that  you  are  not  at 
liberty  to  and  shall  not  consider  any  evi- 
dence in  this  case  in  regard  to  any  other 
sales  at  any  other  time  or  place."  Instruc- 
tion number  six  tells  them  that  "if  they 
shall  believe  from  the  evidence  •  •  • 
that  the  sales,  otters  and  exposures  for  sale 
•  •  •  were  made  for  and  on  behalf  of  Key- 
stone Union  Political  Social  Club,  a  corpora- 
tion, then,  although  said  corporation  would 
be  liable  to  indictment  and  punishment  there- 
for, yet  defendant  cannot  be  found  guilty 
thereof  by  reason  of  the  mere  fact  that  be 
was  a  stockholder  or  officer  of  said  corpora- 
tion." By  Instruction  number  two  the  Jncy 
were  told,  on  the  same  subject,  "that  it  is 
not  sufficient  that  A.  L.  Calhoun  should  have 
received  the  benefits  from  said  sales  as  a 
stockholder  in  or  officer  of  said  corporation." 
In  none  of  the  instructions  proposed  by  de- 
fendant was  the  state  limited  otherwise  than 
to  sales  made  on  August  16,  1908.  So  that 
if  there  is  any  error  in  the  state's  instruc- 
tions given,  the  same  error  was  condoned,  if 
not  waived  and  invited  by  defendant  in  his 
instructions.  Are  we  called  upon  then  to 
reverse  the  Judgment  below?  We  think  not 
The  rule  In  such  cases  is  that  the  Judgment 
below  will  not  be  reversed  for  error  Intro- 
duced into  the  record,  or  invited  by  the  par 
ty  asking  the  reversal.  Norfolk  &  Western 
R.  Co.  V.  Mann,  99  Va.  180,  37  S.  E.  849; 
Carpenter  v.  Utz,  4  Grat  (Va.)  270;  Comer 
V.  Rltter  Luiuber  Co.,  59  W.  Va.  688,  689,  5» 
S.  E.  906,  6  L.  R.  A.  (N.  S.)  552,  citing  2  Enc. 
PI.  &  Pract  519.  See  also  Vance  v.  Evans, 
11  W.  Va.  342  (Syl.  2);  Gimmi  v.  Cullen.  20 
Grat  (Va.)  439;  Murrell  v.  Johnson,  1  Hen. 
&  M.  (Va.)  450;  Richmond  &c.  Ry.  Co.  v. 
Medley,  75  Va.  499  (Syl.  4),  40  Am.  Rep.  734. 
If  we  should  hold  it  error  for  the  court  to 
have  given  the  state's  instructions  without 
limiting  conviction  to  some  particular  sale 
made  on  August  16,  1908,  there  would  stand 
the  defendant's  instructions,  teUlng  the  jury 
in  effect  that  they  might  consider  any  sale 
made  on  that  day,  warranting  the  verdict 
found.  We  know  of  no  rule  Justifying  sucb 
a  practice. 
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The  points  made  against  instruction  num- 
ber one,  that  It  authorized  the  jury  to  find 
defendant  guilty  if  Individually  or  as  pres- 
ident or  stoclsholder  of  said  club  by  himself 
or  through  the  agency  of  another,  he  was 
found  to  have  committed  the  ofCense  charged; 
and  against  number  three,  that  If  he  benefit- 
ed personally,  notwithstanding  his  relation- 
ship of  stockholder  or  officer  thereof,  be 
might  be  found  guilty,  may  be  disposed  of  to- 
gether. We  do  not  understand  these  instruc- 
tions do  or  were  Intended  to  tell  the  Jury 
that  defendant  could  be  found  guilty  of  an 
ofCense  committed  by  the  corporation  alone, 
but  only  that  If  by  pretense  of  a  corporate 
act  defendant  Individually,  had  committed 
the  oSense  and  had  been  benefited  personal- 
ly, otherwise  than  as  stockholder  or  officer, 
he  might  be  found  guilty.  This  was  clearly 
the  purpose  of  the  instructions.  The  in- 
structions asked  and  given  on  behalf  of  de- 
fendant, make  this  fact  doubly  certain.  For 
example  by  defendant's  Instruction  number 
two  the  Jury  were  told  that  unless  they 
found  that  the  offense  bad  been  committed 
by  defendant  personally  or  through  some  one 
for  him,  and  he  had  received  the  whole,  or  a 
portion  of  the  proceeds  of  such  sales,  their 
verdict  should  be  acquittal,  although  the 
evidence  disclosed  that  he  was  an  officer  or 
atockbolder  of  the  Union  Political  Social 
Club,  a  corporation,  and  that  such  corpora- 
tion through  its  agents  had  been  engaged  In 
selling  Intoxicating  liquors,  purchased  of  de- 
fendant personally,  without  a  license  there- 
for, and  although  they  might  find  that  de- 
fendant received  a  rake-off  from  the  general 
business  of  such  corporation  and  was  bene- 
fited as  stockholder  or  officer  thereof.  De- 
fendant's instructions  number  three,  four  and 
six,  given,  also  guarded  defendant  against 
the  danger  of  conviction  for  all  Illegal  sales 
distinctly  those  of  such  corporation,  notwith- 
standing any  Interests  he  might  have  had 
therein  as  officer  or  stockholder,  and  we  can- 
not see  how  It  was  possible  for  him  to  have 
been  prejudiced  by  the  state's  Instructions; 
for  any  Improper  Inferences  which  the  Jury 
might  have  drawn  from  the  language  of 
these  instructions  was  fully  overcome  by 
the  broad  instructions  given  for  defendant, 
and  which  fully  explained  the  meaning  in- 
tended In  giving  the  state's  Instructions. 
Moreover  It  is  questionable  whether  there 
'was  sufficient  evidence  In  the  case  to  Justify 
any  instructions  based  on  the  theory  that  the 
sale  or  sales  proven  were  made  by  or  on 
behalf  of  the  corporation.  The  state  intro- 
duced, over  the  objection  of  defendant,  a 
charter  Incorporating  the  Keystone  Union 
Political  Social  Club;  but  there  was  no  at- 
tempt by  defendant  to  show  a  regular  cor- 
porate organization,  and  a  business  regularly 
conducted  under  it,  as  was  the  case  In  State 
V.  Atkinson,  68  S.  E.  291.  In  that  case  the 
defense  was  based  on  a  charter  regularly  Is- 
Mued,   and  organization  perfected    under   it. 


and  a  sale  made  to  members  only.  In  full 
compliance  with  the  statute.  In  this  case  no 
such  defense  was  attempted.  We  do  not 
know  from  this  record,  except  from  doubtfui 
Inferences,  that  there  ever  was  an  organiza- 
tion under  the  charter,  or  whether  the  cor- 
poration had  any  members,  or  that  a  license 
bad  been  applied  for,  and  the  license  tax 
paid,  as  required  by  chapter  32,  section  120- 
a,  Code  Supp.  1907.  The  sales  proven  were 
not  sales  made  to  members,  but  to  persons 
in  no  wise  connected  by  membership  or  other- 
wise with  such  club.  A  mere  charter  obtain- 
ed from  the  secretary  of  state  would  not  pro- 
tect defendant  from  prosecution.  The  proof 
Is  positive  that  he  admitted  he  got  a  rake- 
off  on  what  liquor  was  sold,  and  that  after 
the  raid  made  on  the  place  of  business,  the 
money  seized,  and  arrests  had  been  made  by 
the  officer  of  the  law,  defendant  claimed  all 
the  money,  and  practically  admitted  that  the 
business,  as  to  which  there  can  be  little 
doubt,  belonged  to  him.  Said  section  12(>-a, 
In  force  when  the  alleged  offense  was  com- 
mitted, makes  all  persons  concerned  In-  the 
violation  of  the  law  subject  to  its  penalties. 
True  we  held  In  State  ▼.  Atkinson,  supra, 
that  until  the  question  of  the  bona  fides  of 
such  an  organization  has  been  determined  by 
the  adjudication  of  the  circuit  court,  as  pre- 
scribed by  said  section,  the  manager  thereof 
can  not  be  prosecuted  for  illegal  sales  to 
members;  but  In  this  case  we  have  no  proof 
of  any  organization,  or  of  membership,  and 
the  sales  proven  were  not  made  to  members. 
Finally  as  to  the  only  other  point  made 
worthy  of  consideration,  viz.,  that  Instruc- 
tion number  two  was  baaed  on  the  theory 
of  a  sale  by  defendant  to  said  club,  and  on  a 
day  other  than  August  16,  1908.  We  do  not 
think  this  the  correct  interpretation  of  that 
Instruction.  It  does  submit  to  the  Jury  the 
question  whether  defendant  "furnished  in- 
toxicating drinks  to  the  said  dub,  and  paid 
for  the  same;"  but  this  Is  not  the  point  of 
that  instruction.  The  point  la  that  If  the 
Jury  should  find  he  did  this,  and  that  he  re- 
ceived the  money  derived  from  the  sales 
thereof,  or  a  portion  of  It,  and  that  said 
sales  were  made  with  his  knowledge,  and 
under  his  directions,  then  he  was  guilty  as 
charged,  although  the  drinks  may  have  been 
delivered  and  the  money  received  by  another. 
There  was  evidence  that  defendant,  who  own- 
ed and  conducted  a  regular  licensed  saloon 
in  the  same  locality,  bad  about  July  26,  1908, 
furnished  Intoxicating  liquors  to  the  place 
where  the  sales  were  proven  to  have  been 
made,  and  we  think  there  was  enough  addi- 
tional evidence  In  the  ease  from  which  the 
Jury  might  reasonably  have  Inferred  that  the 
business  where  the  alleged  sales  were  made 
was  carried  on  In  this  way.  Whether  so  or 
not,  the  point  attempted  to  be  made  is  not 
the  point  of  the  instruction,  and  we  see  noth- 
ing In  It  prejudicial  to  the  Interest  of  de- 
fendant 
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Seeing  no  error  In  tbe  Judgment  below,  of 
which  the  defendant  can  legally  complain,  It 
la  our  judgment  to  affirm  It,  and  we  will  so 
order. 

(Ul  V«L  834)  '^°'°^'^°" 

STEAKNES  t.  GOAD,  Clerk. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
27.  1911.) 

Becobds  (I  6*)— Fees— Recobding  "Option" 

Contract. 

An  option  being  a  mere  right  to  purchase, 
the  congideratioD  of  the  contract  is  the  con- 
aideration  given  for  the  right  to  purchaae,  and 
not  the  value  of  the  subject-matter  oi  the 
contract ;  therefore  the  recording  fee  for  record- 
ing an  option  contract  to  purchase  land  will 
under  Act  March  17,  1910  (Acts  1910,  c.  315), 
which  graduates  the  fees  for  recording  such 
contracts  according  to  the  consideration,  be  bas- 
ed upon  the  consideration  given  for  the  con- 
tract and  not  upon  the  land  in  qnestion. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent  IMg.  ^  18;    Dec.  Dig..  !  5.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  6000-5002;    vol.  8,  p.  7739.] 

Petition  by  O.  h.  Steames  for  mandamus 
against  Dexter  Goad,  Clerk  of  the  County  of 
Carroll,  to  compel  tiie  recording  of  certain 
contracts.    Writ  issued. 

W.  D.  Cardwell,  for  plaintiff.  The  Attor- 
ney General,  for  respondent. 

PER  CURIAM.  The  petitioner,  O.  Lu 
Steames,  prays  for  a  mandamus  to  compel 
tbe  clerk  to  record  certain  contracts  upon 
tbe  payment  to  him  of  the  fee  and  tax  pre- 
scribed by  law. 

The  sole  question  is  as  to  the  amount  of 
tax  which  should  be  paid  for  recording  an 
option  contract  for  tbe  purchase  of  real  es- 
tate. 

The  Lobdell  Car  Wheel  Company,  by  con- 
tract dated  May  12,  1910,  for  the  considera- 
tion of  $5,  agreed  to  give  to  O.  L.  Steames 
an  option  to  purchase  a  tract  of  land  in  Car- 
roll county,  Va.,  containing  between  900  and 
1,000  acres,  at  the  price  of  $85,000,  one-third 
cash  and  balance  In  one  and  two  years,  pro- 
vided that  O.  h.  Steames  should  give  notice 
to  the  Lobdell  Car  Wheel  Company  of  bis 
election  to  purchase  such  property  on  or  be- 
fore the  1st  day  of  April,  1911.  Similar  op- 
tion contracts  were  made  by  Steames  with 
respect  to  other  tracts  of  land.  Stearnes 
without  having  made  an  election  to  purchase 
the  several  tracts  of  land,  and  while  his  right 
was  only  of  an  option  to  purchase,  but  desir- 
ing to  have  his  option  contracts  recorded  in 
the  clerk's  office  of  tbe  county  of  Carroll, 
presented  bis  contracts  to  tbe  clerk  of  said 
county,  together  with  the  fee  of  $1.25  requir- 
ed to  be  paid  to  the  clerk,  and  50  cents  which 
he  claimed  to  be  tbe  proper  tax  upon  the 
option  contract  first  mentioned;  his  conten- 
tion being  that  the  consideration  of  said  con- 
tract was  $5;  but  the  clerk  refused  to  re- 
ceive and  to  record  said  contracts  unless  a 
tax  was  paid,  to  be  estimated  upon  tbe  con- 


sideration which  was  to  be  paid  if  tbe  holder 
of  the  option  should  elect  to  consummate  tbe 
purchase,  which  would  amount  upon  tbe  op- 
tion obtained  from  the  Lobdell  Car  Wheel 
Company  to  the  sum  of  $86.50. 

In  reaching  this  conciuaion,  tbe  clerk  re- 
lies upon  se'cl.on  13  of  Act  March  17,  1910 
(Acts  1910,  p.  488),  which  Is  as  follows:  "On 
every  contract  relating  to  real  or  personal 
property,  except  as  hereinafter  provided, 
which  is  admitted  to  record,  tbe  tax  shall  be 
fifty  cents  where  the  consideration  or  value 
contracted  for  Is  three  hundred  dollars  or 
less;  where  the  consideration  or  value  con- 
tracted for  is  over  three  hundred  dollars  and 
does  not  exceed  one  thousand  dollars,  the 
tax  shall  be  one  dollar ;  where  tbe  considera- 
tion or  value  contracted  for  exceeds  one  thou- 
sand dollars,  there  shall  be  paid  ten  cents  ad- 
ditional on  every  one  hundred  dollars  or  frac- 
tion thereof  of  consideration  or  value  con- 
tracted for." 

Tbe  option  contract  is  a  mere  right  to  pur- 
chase, and  it  is  the  value  of  that  right,  and 
not  the  value  of  tbe  land,  which  is  the  "con- 
sideration or  value  contracted  for,"  within 
the  meaning  of  tbe  statute. 

As  was  said  by  the  Supreme  Court  of  Iowa, 
in  Re  Assessment  of  Shields,  134  Iowa,  559, 
111  N.  W.  9(53,  10  L.  R.  A.  (N.  S.)  1061,  and 
note:  "An  option  is  not  a  contract  to  pay. 
It  creates  no  enforceable  Indebtedness  on  the 
part  of  the  person  to  whom  it  is  granted. 
And,  this  being  true,  there  cannot  arise  out 
of  such  a  contract  a  taxable  credit  within 
tbe  meaning  of  the  tax  laws  of  the  state." 

We  are  of  opinion  that  the  sum  paid  for 
the  option  is  the  consideration  upon  which 
the  tax  for  recordation  Is  to  be  estimated, 
and  that  tbe  writ  of  mandamus  should  issue 
as  prayed  for  In  the  petition. 


(Ul  Va.  82B) 

REID'S  ADM'R  v.  WINDSOR  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
26,  1911.) 

1.  Executors  and  Administrators  (S  256*)— 
Actions  of  Administrator  —  Appkai/— De- 
crees Appealable. 

The  fact  that,  after  a  commissioner's  re- 
port of  liabilities  of  the  estate,  allowing  de- 
fendant's claim,  was  filed  in  an  action  for  ad- 
ministration, other  creditors  filed  petitions  as- 
serting claims  against  the  estate,  would  not 
prevent  tbe  administrator  from  then  appealing 
from  a  decree  confirming  the  report  filed. 

[Ed.   Note.— For  other   cases,  see   E^lcecntora 
and  Administrators,  Dec.  Dig.  |  256.*] 

2.  Executors  and  Administrators  (§  2.56*)— 
Insolvent  Estates— Claims  Aoainst  Es- 
tate. 

The  fact  that  an  estate  is  Insufficient  to 
pay  all  creditors  in  full  does  not  prevent  the 
administrator  from  defending  claims  for  which 
he  believes  the  estate  is  not  liable. 

[Ed.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  i  256.*] 
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3.  ExEcuToas  AND  Aduinistratobs  (5  247*)— 
Claims— Heabinq  bt  CoififissiONSBB— Ex- 
ceptions— SUTFICIENCT. 

While  exceptions  to  a  commissioner's  re- 
port are  in  the  nature  of  special  demurrers  and 
must  specifically  point  out  the  errors  complain- 
ed of,  an  exception  to  a  commissioner's  report 
allowing  claims  against  an  estate,  that  the 
within  report  is  excepted  to  because  the  com- 
missioner allows  the  claim  of  M.,  based  on  a 
note  for"  a  certain  sum,  "and  purporting  to  be 
siimed  by  said  M."  and  another,  sufficiently 
raised  the  question  of  the  validity  of  M.'s  debt. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  247.*] 

4.  BiLi«  AND  Notes  (|  179*)  —  Vauditt  — 
Note  Payable  to  Makeb. 

While  a  note  payable  to  the  maker,  or  to 
himself  or  order,  is  not  a  valid  legal  contract 
until  after  indorsement,  when  it  becomes  pay- 
able to  the  indorsee,  it  ia  a  valid,  legal  obliga- 
tion in  the  hands  of  an  indorsee,  permitting  him 
to  sue  thereon. 

[Bid.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  428;    Dec.  Dig.  f  179.*] 

6.  Bills  and  Notes  (|  443*)— Bight  of  Ac- 
tion. 

The   rule   that   a   legal   action   cannot   be 

maintained  upon  a  note  payable  to  the  maker 

and  others,  while  it  is  held  by  such  others,  goes 

to  the  remedy  and  not  to  the  right,  and  does 

not  prevent  a  suit  in  equity. 
[Ed.    Note.— For  other  cases,   see   Bills  and 

Notes,  Cent.  Dig.  H  1377-1423;    Dec.  Dig.  ! 

443.*] 

6.  Bills  and  Notes  (§  518*)— Neootiablx  In- 
btrcment9— considebation. 

Under  the  direct  provisions  of  Code  1904, 
S  2841a,  cl.  24,  a  negotiable  instrument  is 
prima  &cie  issued  for  a  valuable  consideration. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §i  ISlft-lffil;  Dec.  Dig.  { 
518.  •] 

7.  EXEC0TOBS  AND  Administbatobs  (|  .256*)— 

Disputed    Claims  —  Admission    o»    Evi- 
dence— Necessity  of  Objections. 

W^here  no  objection  was  made-  to  the  in- 
sufficiency of  evidence  to  establish  a  claim 
Against  an  estate  when  it  was  offered  before 
the  commissioner,  and  none  was  made  in  the 
trial  court,  the  question  cannot  be  first  raised 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  256w*] 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Administration  suit  by  Beid's  administra- 
tor against  Fannie  A.  Windsor  and  others. 
From  a  decree  confirming  the  Commission- 
er's report  establishing  a  claim,  tbe  adminis- 
trator appeals.    Affirmed. 

Thos.  H.  Lion  and  C.  E.  NIcol,  for  appel- 
lant   B.  A.  Hutchison,  for  appellees. 

BUCHANAN,  J.  The  appellee  Luther  H. 
McMillan,  upon  the  calling  of  this  cause, 
moved  the  court  to  dismiss  the  appeal  upon 
several  grounds,  which  are  set  out  in  his 
brief.  The  first  of  these  grounds,  viz.,  that 
the  appeal  had  not  been  perfected  as  to  him, 
was  abandoned  in  oral  argument  The  sec- 
ond and  fourth  grounds  are,  in  substance, 
that  the  appeal  was  premature. 

The  decree  appealed  from  confirmed  a  com- 
missioner's report  of  liabilities  of  the  estate 


of  H.  W.  Rdd,  deceased,  for  the  administra- 
tion of  which  this  suit  was  brought  and  as- 
certained that  the  claim  asserted  by  the  ap- 
pellee was  a  valid  debt  against  that  estate. 
It  is  true  that  after  that  report  was  filed 
other  creditors  filed  their  petitions  asserting 
claims  against  the  decedent's  estate  which 
had  not  yet  been  reported  upon  by  the 
commissioner  nor  passed  upon  by  the  court; 
but  the  fact  that  other  debts  were  being  as- 
serted against  decedent's  estate  would  not 
prevent  a  party  whose  rights  had  been  preju- 
diced by  the  decree  confirming  the  report  of 
indebtedness,  rejecting  or  allowing  a  claim 
asserted  against  the  estate,  from  appealing. 
It  was  clearly  an  appealable  decree. 

The  remaining  ground  relied  on  for  a  dis- 
missal of  the  appeal  is  that  the  appellant  has 
no  real  Interest  in  the  controversy  Involved 
in  the  appeal. 

The  appellant  is  the  personal  representa- 
tive, and  one  of  the  distributees  and  heirs 
of  the  decedent  whose  estate  is  being  admin- 
istered. It  is  claimed  that  it  appears  by  the 
record  that  the  estate  of  the  decedent  real 
and  personal,  will  be  altogether  insufficient 
to  pay  his  debts,  even  if  the  debt  of  the  ap- 
pellee should  be  disallowed.  The  fact  that  a 
decedent's  estate  may  not  be  sufficient  to  pay 
all  his  creditors  in  full  is  no  reason  why  his 
personal  representative  should  not  defend 
the  estate  la  the  trial  court  or  in  the  ap- 
pellate court  against  claims  which  be  be- 
lieves or  is  advised  the  estate  Is  not  legally 
liable  for. 

The  action  of  the  court  in  overruling  the 
appellant's  exception  to  the  commissioner's 
report  of  indebtedness  is  assigned  as  error. 

It  is  insisted  by  the  appellee  that  this  a8> 
slgnment  of  error  cannot  be  considered  be- 
cause the  exception  to  the  commissioner's 
report  is  not  specific  enough. 

It  Is  true,  as  argued,  that  exceptions  to  a 
commlBsioner's  report  are  in  the  nature  of 
special  demurrers,  and  the  party  objecting 
must  point  out  specifically  the  error  com- 
plained of.  The  exception  in  this  case  is  as 
follows:  "The  within  report  Is  excepted  to 
because  the  commissioner  allows  •  •  * 
the  claim  of  Luther  H.  McMillan,  based  on  a 
note  for  $5,268,  and  purporting  to  be  signed 
by  said  Luther  H.  McMillan  and  Henry  W. 
Reld,  deceased."  The  exception  Is  sufficient 
to  raise  the  question  of  the  validity  of  the 
appellee's  debt. 

The  claim  or  debt  asserted  by  the  appellee 
and  allowed  by  the  court  is  based  upon  a 
writing  of  which  the  following  Is  a  copy: 

"Washington,  D.  C,  Dec.  7,  1907.      ^,268.00. 

"For  value  received  on  demand  we  will  pay 
to  the  order  of  Luther  H.  McMillan,  fifty- 
two  hundred  and  sixty-eight  dollars,  with  six 
per  cent  interest  and  have  delivered  to 
Luther  H.  McMillan  as  collateral  security 
therefor  nine  hundred  and  ninety-six  shares 
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of  tbe  capital  stock  of  the  Plaza  Hotel  Com- 
pany, Incorporated  1906,  under  the  laws  of 
the  District  of  Ckjlnmbla,  and  do  hereby  au- 
thorize and  empower  the  holders  hereof  for 
tbe  purpose  of  liquidation  of  this  note,  and 
of  all  Interest  and  costs  thereon  to  sell, 
transfer  and  deliver  the  whole  or  any  part  of 
such  security  or  any  additions  thereto  or 
substitute  therefor  without  any  previous  de- 
mand, advertisement  or  notices  either  at 
brokers'  board  or  public  or  private  sale  at 
any  time  or  times  with  tbe  right  on  the  part 
of  such  holders  to  become  the  purchaser 
and  absolute  owner  thereof,  free  of  all  trusts 
and  claims.  And  It  is  further  agreed  that 
the  securities  hereby  pledged,  together  with 
any  that  may  be  pledged  hereafter,  shall  be 
applicable  in  like  manner  to  secure  tbe  pay- 
ment of  any  past  or  of  any  future  obliga- 
tions of  the  undersigned,  whether  as  prin- 
cipal or  surety,  due  or  not  due,  held  by  the 
holders  of  this  obligation  and  of  such  securi- 
ties In  their  hands  shall  stand  as  one  general 
continuing  collateral  security  for  the  whole 
of  said  obligations,  so  that  tiie  deficiency  on 
any  one  shall  be  made  good  from  tbe  col- 
laterals for  the  rest,  hereby  remaining  re- 
sponsible for  any  deficiency  in  payment  and 
waiving  any  benefit,  exemption  or  privilege 
under  any  law  now  or  hereafter  to  be  in 
force.  Henry  W.  Eeld. 

"Luther  H.  McMillan." 

It  is  Insisted  by  the  appellant  that  the  pa- 
per Is  invalid  because  the  payee  is  one  of  the 
makers  thereof,  and  the  note  was  never  nego- 
tiated. If  the  payee  had  been  the  sole  maker 
of  the  note,  the  appellant's  contention,  would, 
of  course,  be  true ;  for  a  man  cannot  be  both 
debtor  and  creditor  at  tbe  same  time  when 
he  is  the  only  party  to  the  arrangement  by 
which  that  relation  is  attempted  to  be  creat- 
ed. There  Is  an  inherent  impossibility  in  the 
thing.  A  note  made  by  a  person  to  himself, 
or  to  himself  or  order,  is  not  a  good  legal 
contract  until  it  becomes  siiCh  by  Indorse- 
ment, when  it  becomes  payable  to  the  in- 
dorsement 1  Daniel  on  Neg.  Inst,  i  130. 
But  where  a  not6,  whether  payable  to  the 
maker  or  to  one  of  two  or  more  makers,  is 
o^otiable  and  is  Indorsed,  it  becomes  avail- 
able as  a  security  at  law  in  tbe  hands  of  the 
indorsee,  who  may  sue  upon  it  Pitcher  t. 
Barrows,  17  Pit*.  (Mass.)  361,  28  Am.  Dec. 
806;  Smith  v.  Lusher,  5  Cow.  (N.  X.)  688; 
Eaton  &  Gilbert  on  Com.  Paper  (N,  X.  Int 
Law)  S  12,  pp.  22,  23. 

Tbe  fact  that  an  action  at  law  cannot  be 
maintained  upon  It  while  bdd  by  tbe  payee 
where  there  are  two  or  more  makers  of 
whom  he  is  one  and  all  the  parties  are  living 
does  not  render  it  invalid.  The  reason  why 
an  action  at  law  cannot  be  maintained  upon 
it  is  because  a  man  cannot  be  both  plaintiff 
and  defendant  In  such  an  action.  That  rule 
of  law  is  technical,  not  substantial  and  real, 
as  in  the  case  where  the  same  person  is  both 


maker  and  payee  and  the  paper  has  never 
been  negotiated.  It  applies  to  the  remedy, 
and  not  to  the  right,  and  may  be  obviated  by 
resort  to  a  court  of  equity.  Booth  ▼.  Klnsey, 
8  Grat  560,  562;  Rodes  v.  Rodes,  24  Orat 
256,  258;   1  Dan.  on  Neg.  Inst  §  354. 

As  was  said  by  Judge  Moncure  in  Booth 
V.  Klnsey,  8  Grat  562,  a  man  severally  or 
Jointly  with  others  can  be  creditor  or  debtor 
to  himself  and  others.  This  is  of  everyday 
occurrence  in  cases  of  partnership,  where  a 
member  of  a  firm  is  a  creditor  or  debtor  of 
the  firm,  or  where  the  same  person  is  a 
member  of  firms  which  are  creditors  and 
debtors  of  each  other.  In  that  case  an  execu- 
tion debtor  gave  a  forthcoming  bond  to  the 
creditor,  and  a  third  person  and  the  obligee 
executed  the  bond  with  the  debtor  as  his 
sureties.  The  bond  Iiavlng  been  forfeited, 
the  obligee  gave  notice  to  the  principal  obli- 
gor and  tbe  other  surety  of  a  motion  for 
award  of  execution  upon  the  bond  against 
them;  but  the  notice  did  not  mention  the 
obligee  as  co-obligor.  It  was  held  in  that 
proceeding  at  law  that  tihe  bond  was  a  val- 
id bond  to  bind  tbe  other  surety,  but  that  be 
was  only  liable  as  a  cosurety  with  the  obli- 
gee, and  that  if  the  principal  debtor  proved 
insolvent  tbe  surety  would  be  relieved  to 
the  extent  of  one-half  of  the  debt  either  by 
bill  in  equity  or  by  motion  under  the  statute 
for  tbe  relief  of  sureties. 

In  the  case  in  hand,  the  appellee  recogniz- 
ed that  he  was  liable  for  one-half  of  the  debt 
and  only  asked  to  prove  one-half  of  the  note 
executed  to  and  held  by  him  after  deducting 
from  such  moiety  the  proceeds  arising  from 
the  sale  of  one-half  of  the  collateral  securi- 
ty held  by  him  for  the  payment  of  the  note. 
Tbe  commissioner  allowed  and  reported  tbe 
amount  claimed  by  tbe  appellee  as  a  valid 
claim  against  tbe  estate  of  the  appellee's  co- 
maker of  the  note. 

This  it  is  claimed  was  erroneous  for  sever- 
al reasons:  BMrst  because  the  note  was  ac- 
commodation paper,  by  which  to  raise  money 
for  the  Plaza  Hotel  Company,  in  which  both 
makers  were  Jointly  interested,  and  that 
such  paper  had  no  force  or  effect  until  it  had 
passed  into  the  hands  of  an  innocent  third 
party  for  value. 

There  is  no  evidence  to  sustain  the  con- 
tention that  the  paper  was  intended  to  be 
or  was  accommodation  paper. 

It  is  also  claimed  that  the  note  was  with- 
out consideration.  The  paper  on  its  face 
states  that  it  was  executed  "for  value  re- 
ceived." Being  negotiable  paper,  it  Is  deem- 
ed prima  facie  to  have  been  issued  for  a 
valuable  consideration.  Code  1904,  f  284ta, 
cl.  24;  3  Min.  Inst  p.  443,  and  cases  cited. 
There  was  no  evidence  rebutting  that  pre- 
sumption. 

It  Is  also  Insisted  that  there  is  no  evidence 
that,  before  the  sale  of  the  collateral  held  by 
the  appellee  to  secure  the  payment  of  the 
note,  there  was  any  demand  made  for  its 
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payment,  or  notice  of  the  time  and  place  of 
sale  given.  By  the  terms  of  the  agreement 
pledging  the  collateral,  It  was  expressly  pro- 
Tided  that  snch  sale  might  be  made  without 
making  such  demand  or  giving  snch  notice. 

It  1b  also  insisted  that  the  evidence  ui>on 
which  the  commissioner  based  his  allov^ance 
of  the  credit  for  the  proceeds  of  the  stock 
sold  Vas  the  unsworn  statement  of  the  auc- 
tioneers making  sale  of  the  collateral.  No 
objection  was  made  to  this  evidence  when, 
offered  before  the  commissioner,  nor  In  the 
trial  court,  bo  far  as  the  record  shows.  It 
Is  too  late  to  raise  the  objection  for  the  first 
time  in  the  appellate  court. 

Upon  the  whole  case  we  are  of  opinion 
that  there  Is  no  error  in  the  decree  com- 
plained of,  and  that  It  should  be  affirmed. 

Affirmed. 

CARDWELL  and  WHITTUB;  JJ^  absent 


an  Va.  877) 

JOHNSON  r.  COMMONWEALTH. 

(Supreme  Oou^t  of  Appeals  of  Virginia.     Jan. 

26,  1911.) 

1.  HOHIOIDK  (S  185*)— INDICTMKNT— Sum- 
CIENCT. 

Under  f»de  1904,  §S  3999,  4000,  providing 
ithat  no  indictment  shall  be  quashed  for  enum- 
erated defe<  ts,  and  that  a  judgment  after  ver- 
dict shall  not  be  arrested  or  reversed  on  ex- 
ceptions to  the  indictment  if  the  offense  be 
charged  therein  with  sufficient  certainty  for 
judgment  to  l>e  given  thereon,  an  indictment 
for  murder  of  a  child  seven  years  old,  which 
alleges  that  accused  struck,  kicked,  and  beat 
decedent,  on  the  stomach  and  back,  and  that 
he  struck,  pushed,  or  knocked  decedent  down 
on  the  floor,  and  that  while  lying  on  the  floor 
he  struck  her  on  the  stomach,  back,  legs^  and 
hands,  inflicting  mortal  wounds,  sufiiciently 
states  the  means  whereby  the  life  of  decedent 
was   extinguished. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  §§  215-223 ;   Dec.  Dig.  {  135.*] 

2.  CRntiNAL  Law  (§  700*)— Tbiai^-Opening 
Statement  of  Pbosecutinq  Attobnet — Ne- 
cessity. 

Code  1904,  {  4029a,  authorizing  counsel 
for  the  commonwealth  and  accused  to  make  an 
opening  statement  of  the  case,  confers  the  right 
to  make  an  opening  statement,  but  does  not 
make  it  obligatory  on  either  counsel  to  do  so, 
and  it  is  not  error  to  refuse  to  compel  the  at- 
torney for  the  commonwealth  to  make  an  open- 
ing statement. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1669;    Dec.  Dig.  §  700.*] 

3.  Homicide  (§  3.58*)— Harmless  Errob— Eb- 
BONEOus  Admission   of  Evidence. 

On  a  trial  of  a  teacher  for  the  murder  of 
a  pupil  by  excessive  punishment,  the  error  in 
admitting  irrelevant  evidence  that  accused  had. 
several  months  before  the  oifense,  whipped 
decedent  and  her  brother,  was  not  prejudicial 
to  accused ;  it  not  appearing  that  the  whip- 
ping on  that  occasion  was  excessive,  or  that 
accused  exceeded  his  legal  authority  as  a 
teacher. 

[Ed.   Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  §S  709-713;    Dec.  Dig.  S  338.*] 


4.  CBiMiNAr,  Law  (|  472*)  —  Etideroe  —  Ex- 
pert Testimony- Admissibilitt. 

Expert  testimony   is  permissible  whereTer 

peculiar   skill  and  judgment  are  necessary   to 

elucidate  a  particular  subject 
[E!d.  Note. — For  other  cases,  see  Criminal  Law, 

Cent  Dig.  {  1059;    Dec.  Dig.  §  472.*] 

6.  Cbiuinal  Law  (J  476*)  —  Evidence  —  Ex- 
pert Testimony— AmnssiBitiTT. 

Where,  on  a  trial  for  murder,  a  physician 
testifled  that  on  the  post  mortem  exunlnation 
of  decedent  he  found  her  bladder  in  a  ruptured 
condition,  that  the  rupture  was  the  cause  of 
death,  and  that  he  found  an  abrasion  of  the 
skin  on  the  abdomen  in  the  region  of  the  Mad- 
der, the  court  properly  permitted  him  to  eive 
his  opinion  as  an  expert  that  the  force  whiclj 
caused  the  abrasion  caused  the  rupture. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1062;    Dec.  Dig.  §  476.*] 

6.  Witnesses  (S  40*)— Competcncy— Age  aw» 
Maturity— Discbetion   of  Coobt. 

An  objection  to  the  competency  of  a  wit- 
ness on  the  ground  that  his  tender  years  make 
him  incapable  of  understanding  the  obligation 
of  an  oath  is  addressed  to  the  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  97,  98;    Dec.  Dig.  i  40.*] 

7.  Homicide  (§  254*)— Mubdeb  in  the  Sec- 
ond Dbgreb— Evidence — Sufficiency. 

Evidence  held  to  justify  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  533-S38;   Dec.  Dig.  {  254.*] 

8.  Criminal  Law  (f  1159*)  —  Vebdict— Cow- 

CLUSIVENEBB. 

A  verdict  in  a  criminal  case  which  ie 
based  on  evidence  cannot  be  disturbed  on  writ 
of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Ijaw, 
Cent  Dig.  H  3074-3083:  Dec.  Dig.  i  1159.*] 

EJrror  to  Circuit  Court,  Westmoreland 
County. 

Robert  Johnson  was  convicted  of  murder 
in  the  second  degree,  and  he  brings  error. 
Affirmed. 

R.  O.  Mayo  and  Jos.  W.  Chinn,  Jr.,  for 
plaintiff  In  error.  The  Attorney  Gaieral,  for 
the  Commonwealth. 


HARRISON,  J.    In  this  case  we  are  asked 

to  review  a  judgment  pronounced  against  the 
plaintiff  In  error,  whereby  he  was  sentenced, 
in  accordance  with  the  verdict  of  the  Jury, 
to  confinement  in  the  state  penitentiary  for 
the  term  of  18  years,  for  the  mnrder  of  a 
child  seven  years  of  age. 

Taking  up  the  assignments  of  error  Id 
their  order,  we  are  of  opinion  that  the  de- 
murrer to  the  indictment  was  properly  over- 
ruled. The  ground  of  this  objection  la  that 
the  Indictment  does  not  state  the  mean» 
whereby  life  was  extinguished,  or  the  char- 
acter of  the  instrument  or  weapon  wltli 
which  the  homicide  was  committed. 

The  first  count  of  the  indictment  charges 
that  the  prisoner  did  strike,  kick,  and  beat 
the  deceased,  Mary  Thompson,  upon  the  belly, 
stomach,  and  back.     The  second  count   al- 


•For  other  eases  see  same  tcplc  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Va.) 


JOHNSON  V.  COMMONWEALTH. 


1105 


leges  that  tbe  prisoner  did  strike^  pusb,  or 
knock  the  deceased  down  upon  the  floor,  and 
that  while  lying  upon  the  floor  he,  upon 
the  stomach,  belly,  back,  legs,  and  hands  of 
her,  the  said  Mary  Thompson,  did  then  and 
there  strike,  beat,  and  kick,  giving  to  the 
said  Mary  Thompson  several  mortal  wounds 
or  one  mortal  wound.  This  sufficiently  sets 
forth  the  means  by  which  the  life  was  ex- 
tinguished and,  upon  proof  of  the  offense 
charged,  there  Is  no  difficulty  In  giving  judg- 
ment according  to  the  very  right  of  the  case. 
Code  1904,  §1  3999,  4000. 

We  are  further  of  opinion  that  the  cir- 
cuit court  did  not  err  In  refusing  to  com- 
pel the  attorney  for  the  commonwealth  to 
make  an  opening  statement  of  the  case  to  the 
Jury.  There  Is  no  rule  of  law  requiring 
this  to  be  done.  The  statute  confers  the 
right  to  do  so,  but  does  not  make  it  obliga- 
tory upon  cither  party  to  make  an  opening 
statement     Code  1904,  S  4029a. 

We  are  further  of  opinion  that  the  tes- 
timony admitted  by  the  court,  showing  that 
the  prisoner  whipped  the  deceased  and  her 
brothers  several  months  before  the  date  of 
the  crime  charged,  was  immaterial  and  with- 
out prejudice  to  the  accused.  It  does  not  ap- 
pear that  the  whipping  on  the  occasion  men- 
tioned was  excessive,  or  that  the  plaintiff  In 
error,  tn  administering  the  punishment,  ex- 
ceeded, in  any  manner,  his  lawful  authority 
'  as  a  teacher.  The  evidence  was  irrelevant 
and  should,  properly,  have  been  excluded; 
but  It  is  clear  that  the  prisoner  was  not 
and  could  not  have  been  injured  by  this  al- 
lusion of  the  witness  to  a  previous  lawful 
act  done  by  him. 

We  are  further  of  opinion  that  the  court 
did  not  err  in  admitting  the  testimony  of 
Dr.  Taylor.  This  witness  was  introduced 
as  a  medical  expert.  He  testified  that  upon 
the  post  mortem  examination  of  the  deceased 
he  found  her  bladder  in  a  ruptured  condi- 
tion, and  that  in  his  opinion  rupture  of  the 
bladder  was  the  cause  of  her  death.  Wit- 
ness further  testified  that  he  found  an  ab- 
rasion of  the  skin  on  the  abdomen  of  the 
deceased  over  the  region  of  the  bladder, 
whereupon  the  witness  was  asked :  "Was  the 
force  that  caused  tbe  external  abrasion,  in 
your  opinion,  the  same  force  that  caused 
the  rupture  of  the  bladder?"  Which  ques- 
tion the  witness  answered  as  follows:  "It 
is  my  opinion  that  the  same  force  which 
caused  the  abrasion  caused  the  rupture  of 
the  bladder." 

This  evidence  was  objected  to  on  the 
ground  that  it  was  Irrelevant,  and  because 
tbe  witness  was  asked  for  an  opinion  which 
did  not  require  the  peculiar  knowledge  of  an 
expert. 

The  subject  of  inquiry  was  one  about 
which  the  medical  expert  could  speak  more 
advisedly  than  any  other.  Such  evidence  is 
permissible  wherever  peculiar  skill  and  judg- 
ment is  necessary  to  elucidate  a  particular 
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subject  The  post  mortem  bad  disclosed 
rupture  of  the  bladder  to  be  the  cause  of  the 
death.  This  expert  witness  traces  that  re- 
sult to  a  cause,  saying  that,  in  his  opinion, 
the  rupture  of  the  bladder  was  produced  by 
the  same  force  which  caused  the  abrasion 
on  the  abdomen.  This  evidence  tended  to 
throw  light  on  the  subject  of  ipquiry,  and 
was  proper  to  go  to  the  jury  to  aid  them  in 
reaching  a  conclusion.  3  Wlgmore  on  Evi- 
dence, p.  2559,  S  1923. 

We  are  further  of  opinion  that  the  court 
did  not  err  in  admitting  the  testimony  of 
Dr.  Chlnn.  This  was  the  evidence  of  a  med- 
ical expert,  and  was  to  tbe  same  effect  as 
that  of  Dr.  Taylor.  What  has  been  said 
with  respect  to  the  admissibility  of  the  lat- 
ter's  testimony  is  equally  applicable  here 
and  need  not  be  repeated. 

We  are  further  of  opinion  that  the  court 
did  not  err  in  admitting  the  evidence  of  the 
witness  Louis  Thompson.  This  witness  was 
a  boy  nine  years  old,  and  his  testimony 
is  objected  to  upon  the  ground  that  he  was 
not  of  sufficient  age,  intelligence,  and  matu- 
rity of  mind  to  understand  the  nature  and 
obligation  of  an  oath,  or  to  be  legally  re- 
sponsible for  his  conduct 

Where  a  witness  is  objected  to  on  the 
ground  that  his  tender  years  make  him  in- 
capable of  understanding  the  obligation  of 
an  oath,  the  question  of  his  competency  is 
one  addressed  to  the  sound  Judicial  discre- 
tion of  the  court  We  have  considered  the 
test  to  which  the  competency  of  this  wit- 
ness was  subjected,  and  are  satisfied  that 
the  discretion  exercised  by  the  circuit  court 
in  admitting  the  evidence  was  not  abused. 

We  are  further  of  opinion  that  there  was 
no  error  in  the  Instructions  under  which 
the  case  was  submitted.  There  was  suffi- 
cient evidence  before  the  jury  to  sustain  the 
Instructions,  and  it  Is  admitted  that  they 
state  sound  propositions  of  law. 

The  last  assignment  of  error  Is  that  the 
circuit  court  refused  to  set  aside  the  'verdict 
of  the  jury  as  contrary  to  the  law  and  the 
evidence.  The  accused  was  a  colored  school 
teacher,  24  years  of  age.  In  support  of  the 
verdict  the  record  shows  that  the  deceased, 
a  little  negro  girl  seven  years  of  age,  and 
her  two  brothers,  aged  respectively  nine  and 
eleven  years,  attended  the  school  presided 
over  by  the  prisoner  as  teacher;  that  on 
March  23, 1909,  when  the  hour  for  recess  ar- 
rived, the  prisoner  dismissed  all  of  the  school 
except  the  deceased  and  her  nine  year  old 
brother;  that  a  short  while  thereafter  he 
told  the  brother  to  go  out  The  boy  testifies 
that  as  he  was  going  out  the  prisoner  had 
his  sister  across  his  lap,  whipping  her  with 
a  switch;  that  he  did  not  go  at  once  to 
where  the  children  were  playing,  but  first 
went  around  to  the  back  door  of  the  school- 
house  and  looked  through  a  crack  in  the 
door,  and  saw  that  the  prisoner  had  the  de- 
ceased lying  with  her  face  on  the  floor  beat- 
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Ing  her  with  a  switch  between  two  and  three 
feet  long  and  as  large  at  the  butt  end  as 
his  third  finger;  and  that  the  child  was  cry- 
ing and  the  prisoner  telling  her  to  hush  up. 
It  appears  from  the  evidence  that  when  the 
school  reassembled  the  deceased,  who  was 
still  In  the  schoolroom,  looked  badly,  was 
perspiring  and  trembling;  that  the  prisoner 
told  her  that  she  bad  better  move  farther 
from  the  stove,  and  she  moved  to  a  seat  by 
her  older  brother,  where  she  became  so  nau- 
seated that  she  began,  to  vomit.  The  prison- 
er told  the  child  to  go  out  and  bathe  her 
face  and  hands.  When  she  returned,  her 
nausea  and  the  vomiting,  at  Intervals,  con- 
tinued. She  aslted  the  prisoner  If  she  might 
go  to  sleep.  He  replied  that  she  might  do 
anything  so  she  got  her  lessons.  The  prison- 
er sent  the  deceased  and  her  two  brothers 
home  in  advance  of  dismissing  the  school  for 
the  day.  The  distance  was  two  miles,  and 
the  deceased  walked  slowly  and  was  sick  on 
the  way.  The  prisoner  after  dismissing  the 
school  overtook  the  deceased  in  his  buggy, 
and  again  showed  his  solicitude  by  asking 
■  her  if  she  felt  better,  and  to  run  on  and  over- 
take her  brothers.  Her  mother,  who  had 
been  notified  in  advance  by  one  of  the  boys 
that  bis  sister  was  sick,  came  out  to  meet 
her  as  she  approached  her  home,  and  found 
deceased  in  such  a  condition  that  she  had  to 
put  her  to  bed  at  once.  The  evidence  shows 
that  when  deceased  left  home  the  morning 
of  the  23d  of  March,  1909,  for  school,  there 
was  nothing  the  matter  with  her,  and  that 
when  she  returned  that  evening  she  was  car- 
ried into  the  house  by  her  mother  with  a 
number  of  severe  bruises  and  abrasions  upon 
her  body,  and  so  sick  that  a  doctor  bad  to 
be  sent  for  that  night  to  attend  her.  One 
of  the  abrasions  was  on  the  abdomen  over 
the  region  of  the  bladder,  and  It  was  found 
necessary  to  use  a  catheter  to  carry  off  the 
urine.  The  doctor  continued  to  attend  the 
child  from  Wednesday  morning  until  Sun- 
day, when  she  died.  Two  doctors  performed 
an  autoposy,  which  disclosed  that  the  pri- 
mary cause  of  death  was  the  rupture  of  the 
bladder  at  the  top,  the  top  of  the  bladder  ap- 
pearing to  have  been  knocked  off;  and  that 
the  rupture  was  large  enough  to  admit  the 
introduction  of  two  fingers.  A  careful  ex- 
amination of  the  body  at  the  autopsy  showed 
a  number  of.  bruises,  on  the  body  besides  the 
abrasion  on  the  abdomen  over  the  region  of 
the  bladder.  Both  of  these  medical  experts 
concur  in  the  opinion  that  the  bladder  of  the 
deceased  was  ruptured  by  an  external  blow 
with  some  blunt  instrument,  and  that  the 
same  force  which  caused  the  abrasion  on  the 
child's  abdomen  caused  the  rupture  of  the 
bladder,  and  further  say  that  rupture  of  the 
bladder  will  be  followed  by  nausea  and  drow- 
siness. 

Without  comment  upon  the  evidence,  it  is 
sufficient  to  say  that,  upon  well-settled  prin- 


ciples, the  verdict  In  this  case,  which  is  ba» 
ed  upon  it,  cannot  be  disturbed. 

The  judgment  complained  of  must  tliere- 
fore  be  affirmed. 

Affirmed. 

I  KEITH,  P.,  absent 


(lU  Va.  81S) 
T.   DIXIE   TO- 


NORTOLK   &  W.   RT.  CO. 
BACCO  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

26,  1911.) 
L  CoNSTiTunoNAi,  Law   (§§  89,  302*)— I/Ib- 

EBTT   OF  CONTBAOT — DtJE  PB0CE8S   OF  LAW — 

Interstate  Coioiebce  —  ReocIiATIONS — Va- 

uorrY. 

The  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104, 1  20,  24  Stet.  386  [U.  S.  Comp.  St. 
1901,  p.  3169]).  as  amended  by  Act  June  29. 
1906,  c  3591.  J  7,  34  Stat  593  (U.  S.  CompL 
St.  Supp.  1909,  p.  1166),  making  the  initial  car- 
rier of  an  interstate  shipment  liable  for  any  loss 
or  injury  to  the  shipment  caused  by  it  or  any 
connecting  carrier,  notwithstanding  any  con- 
tract to  the  contrary,  is  not  repugnant  to  the 
federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  IMg.  fS  157,  851-856;  Dee.  Dig. 
|§  89,  &02.»] 

2.  CouBTS  (S  250*)— JcBiBDicnoH— Natdbe  of 

GONTBOVEBST. 

Where  the  constitutional  question  on  which 
the  jurisdiction  of  the  Supreme  Court  of  Ap- 
peals solely  depends  is  not  sustained,  the  court 
IS  without  jurisdiction  to  pass  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  tf  773-780;  Dec.  Dig.  {  250.*] 

Error  to  Circuit  Court,  Bedford  County. 

Action  by  the  Dixie  Tobacco  Company 
against  the  Norfolk  &  Western  Railway  Com- 
pany. There  was  a  judgment  for  plalnticr, 
and  defendant  brings  error.    Affirmed. 

S.  Griffin,  T.  W.  Heath,  and  F.M.  Rivlnus, 
for  plaintiff  in  error.  R.  W.  Withers  and 
S.  S.  Lambeth,  Jr.,  for  defendant  in  error. 

KEITH,  P.  The  Dixie  Tobacco  Company 
brought  its  warrant  against  the  Norfolk  & 
Western  Railway  Company  to  recover  the 
sum  of  $66.62,  with  interest,  which  it  claims 
to  be  due  for  damages  to  a  shipment  of  to- 
bacco from  Bedford  City,  consigned  to  W.  3. 
Roseborough,  Jr.,  Marshall,  Tez.  The  Jus- 
tice of  the  peace  gave  judgment  to  the  plain- 
tiff for  the  amount  claimed,  and  an  appeal 
was  allowed  the  defendant  to  the  circuit 
court  of  Bedford  county,  where  the  case  was 
tried  by  a  jury  and  a  verdict  rendered  for 
$66.62,  with  interest,  upon  which  the  court 
entered  Judgment,  and  to  that  Judgment  a 
writ  of  error  was  awarded  by  one  of  the 
Judges  of  this  court 

The  pecuniary  amount  InTolved  is  too  small 
to  give  this  court  jurisdiction.  The  Norfolk 
&  Western  Railway  Company  claims,  how- 
ever, that  th^^constitutlonaUty  of  an  act  of 
Congress  is  involved,  whidi  gives  this  court 
Jurisdiction. 

These  goods  were  shipped  from   Bedford 
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Cltji  Va.,  to  a  consignee  living  In  Marshall, 
Tex.  The  Norfolk  &  Western  road  was  the 
Initial  carrier,  and  claims  that  It  delivered 
the  shipment  in  good  order  to  Its  connecting 
carrier.  The  bill  of  lading  Issued  by  the 
Norfolk  &  Western  Railway  Company  stipu- 
lated that  "no  carrier  shall  be  liable  for  loss 
or  damage  not  occurring  on  its  own  vessel, 
road  or  its  portion  of  the  through  route." 

In  reply  to  this  contention,  the  Dixie  To- 
bacco Company  vouches  the  act  of  Congress 
known  as  the  "act  to  regulate  commerce," 
as  amended  June  29,  1906  (Act  June  29,  1906, 
c  3591,  34  Stat.  593  [U.  S.  Comp.  St  Supp. 
1909,  p.  1167]).  In  section  20  of  that  act  it  is 
provided:  "That  any  common  carrier,  rail- 
road or  transportation  comiwny  receiving 
property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state,  shall 
issue  a  receipt  or  bill  of  lading  therefor,  and 
shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage  or  injury  to  said  prop- 
erty caused  by  it  or  by  any  common  carrier, 
railroad  or  transportation  company  to  which 
such  property  may  be  delivered,  or  over  whose 
line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier,  railroad  or 
transportation  company  from  the  liability 
hereby  imposed,  provided  that  nothing  In  this 
section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law." 

It  was  earnestly  contended  that  this  sec- 
tion was  repugnant  to  the  Constitution  of  the 
United  States,  and  therefore  null  and  void. 

In  the  case  of  Atlantic  Coast  Line  Railroad 
COb  V.  Riverside  Mills  {decided  at  the  October 
term,  1910)  219  U.  S.  186,  31  Sup.  Ct  164,  55 
li.  Ed.  — ,  Mr.  Justice  Lurton  of  the  United 
States  Supreme  Court  handed  down  an  opin- 
ion, on  the  3d  of  January,  1911,  concurred  in 
by  the  entire  court,  affirming  the  constitu- 
tionality of  the  section  quoted,  and  that  case 
settles  the  controversy. 

We  are  not  only  of  opinion  that  the  pro- 
vision in  question  Is  constitutional,  but  that 
it  is  a  most  wise  and  salutary  law. 

In  Adams  ETxpress  Co.  v.  Charlottesville 
Woolen  Mills,  109  Va.  1,  63  S.  B.  8,  In  refer- 
ring to  section  88  of  the  Virginia  Constitu- 
tion (Code  1904,  p.  ccxxx),  it  is  said  that: 
"In  no  case  where  the  Jurisdiction  of  the 
court  depends  solely  upon  t}ie  fact  that  the 
constitutionality  of  a  law  U  Involved  shall 
the  court  decide  the  case  upon  its  merits, 
unless  the  contention  of  the  appellant  upon 
the  constitutional  question  be  sustained.  The 
constitutional  question,  upon  which  our  ju- 
risdiction solely  depends,  not  being  sustained, 
we  are  without  Jurisdiction  to  pass  upon  the 
merits  of  the  case." 

The  Judgment  must  therefore  stand  af- 
firmed. 

Affirmed. 

CARDWETjL,  J.,  absent. 


(Ui  Va.  ae) 
OLD  DOMINION  S.  S.  CO.  et  al.  v. 

a  p.  FLANART  &  CX). 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

26,  1911.) 

1.  CaRBIEBS  (I  180*)— CONTBACTS  — LlMITINO 

Liability  of  Initial  Carrieb— Validity. 
The  Carmack  amendment  to  the  interstate 
commerce  act  (Act  June  29,  1906,  c.  3591,  34 
Stat.  593  [U.  S.  Oomp.  St  Supp.  1909,  p. 
1167]),  making  the  initial  carrier  of  an  inter- 
state shipment  liable  for  loss  or  injury  to  the 
shipment  caused  by  it  or  any  connecting  car- 
rier, renders  void  a  stipulation  in  a  contract  for 
an  interstate  shipment  limiting  the  liability  of 
the  initial  carrier  to  loss  occurring  on  its  own 
line. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  816-828;   Dec.  Dig.  i  180.*] 

2.  Carbiebs  (S  180*)— Connecting  Oarbizbs— 
Limitation  or  Liabilitt. 

A  stipniation  in  a  bill  of  lading;  issued  by 
the  initial  carrier  of  an  interstate  shipment  that 
claims  for  loss  must  be  made  to  the  agent  at 
point  of  delivery  promptly  after  the  arrival  of 
the  goods,  and  if  delayed  for  more  than  30 
days  after  due  time  for  delivery  no  carrier  shall 
be  liable,  is  a  reasonable  requirement  for  the 
protection  of  the  initial  carrier,  liable  nnder  the 
CSarmack  amendment  to  the  interstate  commerce 
act  (Act  June  29, 1906,  c.  3591,  34  Stat  593  [U. 
S.  (3omp.  St.  Supp.  19(»,  p.  1167])  for  loss  or 
injury  caused  by  It  or  any  connecting  carrier, 
and  must  be  complied  with  or  the  carrier  is  re- 
lieved from  liability,  unless  the  stipulation  is 
waived. 

[EJd.  Note. — For  other  cases,  see  (^rriers, 
Cfent  Dig.  H  815-828;   Dec.  Dig.  f  180.*] 

3.  Cabriebs  ({  159*)— LnnTATioH  or  Liabil- 
itt—Notice  or  Loss— Waives. 

The  act  of  a  carrier  in  sending  at  the  re- 
quest of  the  consignee  tracers  for  a  lost  ship- 
ment after  the  time  fixed  in  the  bill  of  lading 
for  service  of  notice  on  it  of  a  claim  for  loss  es- 
sential to  hold  the  carrier  liable  does  not  amount 
to  a  waiver  of  its  right  to  rely  on  its  exemption 
if  the  ^oods  are  not  located ;  there  being  noth- 
ing to  indicate  that  the  carrier  did  not  intend  to 
insist  on  its  contract  rights  nor  anything  to 
show  that  the  consignee  was  prejudiced^ 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  714;   Dec.  Dig.  |  159.*] 

4.  Cabbiers  (§  159*)  — (30NTBACTS— Loss  or 
Goods— Notice. 

Where  a  shipment  nnder  a  bill  of  lading 
stipulating  that  claims  for  loss  must  be  made  to 
the  agent  at  a  point  of  delivery  promptly  after 
the  arrival  of  the  goods,  and  if  delayed  more 
than  30  days  after  due  time  for  dehvery  the 
carrier  shall  not  be  liable,  was  made  on  Septem- 
ber 5th,  and  15  days  was  a  reasonable  time 
to  tranaport  the  ^ods,  a  notice  of  a  claim  for 
loss  not  given  until  October  23d  was  too  late. 

(E3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  712,  713 ;  Dec  Dig.  i  159.*] 

Error  to  Circuit  Court  Wise  County. 

Action  ty  C.  F.  Flanary  ft  Company 
against  the  Old  Dominion  Steamship  Com- 
pany and  others.  There  was  a  Judgment  for 
plaintiff  against  the  defendant  named,  and  it 
brings  error.    Reversed  and  remanded. 

Bullitt  &  Chalkley  and  Loyall,  Taylor  & 
White,  for  plaintitt  in  error.  Vicars  &  Peery, 
for  defendant  in  error. 

KE3ITH,  P.  On  the  6th  of  S^tember,  1906, 
goods  were  shipped  by  Dunham  &  Co.  and 
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the  Claflln  Company,  of  New  York,  by  the 
Old  Dominion  Steamship  Company  and  Con- 
necting lines,  to  C.  F.  Flanary  &  Co.,  at 
Wise,  Va.  The  goods  were  never  delivered, 
and  In  the  early  part  of  October  tracers  were 
sent  out  by  the  transportation  companies  to 
discover  what  had  become  of  them,  bnt  they 
were  never  found,  and  In  December,  1908, 
Flanary  &  Co.  brought  suit  In  assumpsit 
against  the  Virginia  &  Kentucky  Railway 
Company,  the  Norfolk  &  Western  Railway 
Company,  and  the  Old  Dominion  Steamship 
Company  to  recover  the  value  of  the  goods. 

The  bin  of  particulars  shows  that  the  bill 
shipped  by  Dunham  &  Co.  on  the  Sth  of 
September,  1906,  amounted  to  $302.01,  and 
the  freight  paid  upon  it  was  $3.65 ;  the  ship- 
ment by  the  Claflln  Company  on  the  same 
day  was  valued  at  $125.98,  and  the  freight 
upon  It  was  $2.63;  and  It  was  agreed  be- 
tween the  parties  that.  If  the  plaintifTs  were 
entitled  to  recover,  they  should  have  a  judg- 
ment for  $434.27. 

The  court  directed  the  Jury  toy  their  ver- 
dict to  answer  certain  questions,  as  follows: 

"(1)  Were  the  goods  sued  for  In  this  case 
delivered  by  Claflln  &  Co.  and  Dunham  & 
Co.,  respectively,  to  the  Old  Dominion  Steam- 
ship Company,  on  or  about  September  5, 
1906,  for  shipment  to  C.  F.  Flanary  &  Go. 
at  Wise,  Va.?"  To  which  the  Jury  answer- 
ed:   "Yes." 

"(2)  Were  the  goods  sued  for  herein  ever 
received  hy  C-  F.  Flanary  &  Co.  at  Wise, 
Va.?"     Answer:    "No." 

"(3)  If  the  said  goods  were  delivered  to 
the  Old  Dominion  Steamship  Company,  as 
set  forth  in  question  No.  1,  and  if  they  were 
never  received  by  C.  F.  Flanary  &  Co.,  then 
bow  were  the  said  goods  lost;  that  is,  were 
they  lost  by  any  of  the  defendant  companies, 
and.  If  by  any  of  the  defendant  companies, 
then  by  which  of  the  defendant  companies?" 
Answer:  "They  were  lost  by  the  Old  Do- 
minion Steamship  Company  and  never  de- 
livered by  It  to  the  Norfolk  &  Western  Rail- 
way Company." 

"(4)  Did  any  of  the  defendant  companies 
waive  their  right  to  insist  upon  the  provi- 
sion in  the  bill  of  lading,  or  contract  of  ship- 
ment, reading  as  follows,  namely:  'Claims 
for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly 
after  the  arrival  of  the  property,  and  If  de- 
layed for  more  than  thirty  days  after  the 
delivery  of  the  property,  or  after  due  time 
for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event?*  And,  if  so, 
which  of  them?"  Answer:  "Yes,  all  of 
them." 

"(5)  You  will  find  whether  or  not  C.  F. 
Flanary  &  Co.  or  the  shlpi>ers  on  behalf  of 
C.  F.  Flanary  &  Co.  filed  in  writing  claims 
for  damages  for  the  loss  of  the  said  goods 
with  any  of  the  said  defendant  companies; 
if  so,  which  one,  when  and  where?"  An- 
swer: "Yes,  J.  H.  Dunham  &  Co.,  on  behalf 
of  C.  F.  Flanary  &  Co.,  sent  tracers  from 


New  York  on  October  2,  1906,  and  filed  claim 
Id  writing  with  Old  Dominion  Steamship 
Company  in  New  York  on  October  27,  1906, 
for  $302.01,  for  amount  of  goods  contained 
in  case  No.  110,  shipped  by  this  company. 
The  H.  B.  Claflln  Company,  on  behalf  of 
C.  F.  Flanary  &  Co.,  sent  tracer  from  New 
York  on  October  2,  1906,  and  filed  claim  In 
writing  with  Old  Dominion  Steamship  Com- 
pany in  New  York  on  October  23,  1906,  for 
$125.98  for  amount  of  goods  contained  in  case 
No.  72,798,  shipped  by  this  company." 

The  Ofd  Dominion  Steamship  Company 
relied  npon  the  facts  that  it  had  delivered  all 
of  the  freight  which  it  had  received  In  good 
order  at  Norfolk,  Va.,  to  its  connecting  car- 
rier, the  Norfolk  &  Western  Railway  Com- 
pany, and  that  it  was  not  responsible  to  the 
defendant  In  error  hecause  of  the  stipulation 
in  its  bill  of  lading  that  "claims  for  loss 
or  damage  must  be  made  In  writing  at  point 
of  delivery  promptly  after  the  arrival  of 
the  property,  and  If  delayed  for  more  than 
thirty  days  after  the  delivery  of  the  prop- 
erty, or  after  due  time  for  the  delivery 
thereof,  no  carrier  hereunder  sliaU  be  liable 
in  any  event." 

In  reply  to  the  first  contention,  the  de- 
fendant in  error  relies  upon  what  is  known 
as  the  Carmack  amendment  to  the  Interstate 
commerce  law  (Act  June  29,  1906,  c.  3591,  34 
Stat  593  [U.  S.  Comp.  St  Supp.  1909,  p. 
1167]),  this  day  passed  upon  in  the  case  of 
Norfolk  &  Western  Railway  Company  v.  Dix- 
ie Tobacco  Company,  60  S.  B.  1106,  in  which, 
upon  the  authority  of  the  decision  of  the 
Supreme  Court  of  the  United  States  In  the 
case  of  Atlantic  Coast  Line  Railroad  Co.  v. 
Riverside  Mills  (decided  at  the  October  term. 
1910)  219  U.  S.  186,  31  Sup.  Ct.  164,  55  I* 
Ed.  — ,  we  held  that  the  act  in  question 
is  constitutional  and  valid.  It  is  in  these 
words: 

"  •  •  •  Any  common  carrier,  railroad  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  In  another  state,  shall  issue  a 
receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage  or  injury  to  said  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  which 
such  property  may  be  delivered,  or  over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule  or  regulation 
shall  exempt  such  common  carrier,  railroad 
or  transportation  company  from  the  lia- 
bility hereby  Imposed,  provided  that  nothing 
In  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under  ex- 
isting law." 

The  effect  of  that  law,  which  we  consider 
to  be  not  only  constitutional  bat  a  wise  and 
salutary  regulation,  is  that  the  contract 
by  which  the  Old  Dominion  Steamship  Com- 
pany undertook  to  limit  its  liability  to  loss 
occurring  on  Its  own  line  is  roidered  uoU 


Digitized  byLjOOQlC 


Va.) 


OLD  DOMINION  8.  8.  CO.  ▼.  0.  F.  FLANARY  &  CO. 


1109 


and  void,  and  It  Is  made  liable  for  all  loss 
occasioned  upon  the  lines  of  its  connecting 
carriers.  That  disposes  of  tlie^flrst  conten- 
tion of  plalntifT  in  error. 

With  reference  to  the  provision  in  the  bill 
of  lading  by  which  the  shipper  is  required 
to  make  claim  for  loss  or  damage  in  writing 
to  the  agent  at  the  point  of  delivery  prompt- 
ly after  the  arrival  of  the  proper^,  and  if 
delayed  more  than  30  days  after  the  delivery 
of  the  property  or  after  due  time  for  the 
delivery  thereof  the  carrier  shall  not  be  lia- 
ble, Flanary  &  Co.  insist  that  the  benefit 
of  this  provision  was  waived  by  the  plaintiff 
In  error;  that  its  conduct  was  such  as  to 
operate  as  an  estoppel  upon  it;  and  that  it 
will  not  be  permitted  to  rely  apon  this  pro- 
vision In  the  bill  of  lading. 

In  the  case  of  Liquid  Carbonic  Co.  v.  Nor- 
folk &  Western  Ry.  Co.,  107  Va.  323,  58  8.  E. 
666,  13  L.  R.  A.  (N.  S.)  753,  this  subject  was 
fully  examined  and  the  conclusion  reached 
that:  "A  condition  in  a  bill  of  lading  that 
claims  for  loss  or  damage  shall  be  made  in 
writing  to  the  carrier's  agent  at  the  point  of 
delivery  promptly  after  the  arrival  of  the 
property,  and  if  delayed  more  than  30  days 
after  the  delivery  of  the  property,  or  after 
due  time  for  the  delivery  thereof,  there  shall 
be  no  liability  npon  the  carrier,  is  a  reason- 
able provision  and  will  be  upheld.  Such  a 
provision  contravenes  no  public  policy  and 
excuses  no  negligence,  but  is  a  reasonable 
regulation  for  the  protection  of  the  carrier 
from  fraudulent  imposition  in  the  adjust- 
ment and  payment  of  claims  for  goods  alleged 
to  have  been  lost  or  damaged." 

The  reasonableness  of  the  rule  approved  In 
tbe  case  just  cited  receives  additional  force 
from  the  fact  that  the  liability  of  the  initial 
carrier  under  the  Carmuck  amendment  to 
tbe  interstate  commerce  act  having  been  es- 
tablished, thus  rendering  It  responsible  for 
the  delinquencies  of  a  connecting  carrier,  or 
for  those  occurring  upon  a  line  other  than  Its 
own.  It  should  receive  prompt  notice  of  tbe 
fact  that  it  Is  to  be  held  liable.  In  order  that 
it  may  take  steps  to  indemnify  itself  by  fixing 
the  responsibility  where  it  justly  belongs. 

The  case  of  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  523,  65  8.  B.  30,  construes  a 
similar  provision  of  a  bill  of  lading,  reaffirms 
the  position  taken  in  Liquid  Carbonic  Com- 
pany v.  N.  &  W.  Ry.  Co.,  and  holds  that  such 
a  provision  is  a  reasonable  one,  and,  unless 
waived,  is  enforceable  by  the  carrier  in  bar 
of  any  action  by  the  shipper  for  such  loss  or 
damage.  Treating  of  waiver,  tbe  court  there 
said:  "A  waiver,  to  operate  as  such,  must 
arise  either  by  contract,  or  by  estoppel.  If 
by  contract,  it  must  be  supported  like  any 
other  contract,  by  a  valuable  consideration. 
If  estoppel  by  conduct  is  relied  on,  the  party 
sought  to  be  estopped  must  have  caused 
the  other  party  to  occupy  a  more  disadvanta- 
geous position  than  he  would  have  occupied 
but  for  that  conduct."  And  that  "an  attempt 
by  a  carrier  to  find  a  lost  shipment  after  its 


exemption  from  liability  has  attached  and 
become  a  vested  right  by  reason  of  the  fail- 
ure of  tbe  shipper  to  present  a  claim  there- 
for within  the  time  and  at  tbe  place  stipu- 
lated for  in  the  bUl  of  lading  does  not  con- 
stltute  a  waiver  of  its  right  to  claim  such 
exemption,  if  the  goods  should  not  be  lo- 
cated." 

In  the  still  more  recent  case  of  Virginia- 
Carolina  Chem.  Co.  v.  Southern  Express  Co., 
110  Va.  666,  66  S.  E.  838,  the  case  of  Liquid 
Carbonic  Co.  v.  N.  &  W.  Ry.  Co.,  supra.  Is 
referred  to  and  again  approved.  Tbe  sub- 
ject of  waiver  was  also  considered,  and  the 
court  said:  "It  is  true  that,  after  the  time 
limit  had  expired  and  the  liability  of  the 
defendant  had  ceased,  tbe  agents  of  the  com- 
pany were  diligent  in  their  efforts  to  lessen 
tbe  plaintiff's  damage,  as  far  as  practicable, 
by  collections  on  the  lost  notes;  and  from 
that  source  the  loss  was  reduced  from  $1,- 
8S0.23,  the  face  amount  of  the  notes,  to  $776.- 
05.  Nevertheless,  there  is  nothing  in  the 
record  to  warrant  the  assumption  that  the 
express  company  has  by  words  or  act  ad- 
mitted liability  or  waived  its  right  to  Insist 
upon  the  exemption  afforded  by  tbe  30  days' 
clause." 

In  this  case  the  only  conduct  relied  upon 
to  estop  the  plaintiff  In  error  from  assert- 
ing its  exemption  under  the  provision  quoted 
from  the  bill  of  lading  is  that  tracers  were 
sent  out  to  find  the  lost  property.  It  is  no- 
where suggested  in  the  record  that  there  was 
any  intimation  that  the  carrier  did  not  In- 
tend to  insist  upon  its  rights.  The  request 
that  tracers  should  be  sent  out  is  the  only  act 
upon  the  part  of  tbe  consignee;  tbe  sending 
out  of  the  tracers  the  only  act  npon  the  part 
of  the  carrier.  It  is  not  perceived  that  the 
defendant  In  error  suffered  any  loss  or  dam- 
age, or  was  prejudiced,  or  was  placed  In  any 
worse  attitude,  or  was  injured  In  any  re- 
spect or  in  any  degree  whatever  by  what  was 
done.  The  shipments  were  made  on  the  6th 
day  of  September.  According  to  the  weight 
of  evidence,  the  goods  should  have  arrived  at 
their  destination  at  Wise,  Va.,  on  or  about 
the  15th.  But  if  15  days  instead  of  10  be 
allowed  as  a  reasonable  time  to  cover  their 
transportation,  still  the  notlCe  would  be  in- 
sufficient for  tbe  notice  was  filed  by  the  R. 
B.  Clafiin  Company  on  behalf  of  C.  F.  Flan- 
ary &  Co.  on  October  23,  1906,  and  by  Dun- 
ham ft  Oo.  on  behalf  of  C.  F.  Flanary  &  Co. 
on  October  27,  1906. 

We  are  therefore  of  opinion  that  the  court 
erred  in  instructing  the  Jury  that:  "If  they 
believe  from  tbe  evidence  in  this  case  that 
tbe  bills  of  lading  covering  the  shipments  of 
goods  and  merchandise  in  the  declaration 
mentioned  contained  a  provision  that  claims 
for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  the  point  of  delivery  prompt- 
ly after  arrival  of  the  property,  and  if  de- 
layed for  more  than  30  days  after  the  deliv- 
ery of  the  property,  or  after  due  time  for 
the  delivery  thereof,  no  carrier  thereunder 
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should  be  liable  In  any  event;  yet  If  tbey 
further  believe  from  tbe  evidence  that  the 
defendants  had  notice  of  the  failure  to  deliv- 
er said  goods  to  plaintiffs,  and  that  plaintiffs 
or  some  one  of  them  requested  defendants 
to  send  tracer  after  said  shipments,  and  that 
defendants  did  endeavor  to  trace  and  locate 
said  shipments — ^then  plaintiffs  would  not  be 
required  to  give  such  notice  in  writing,  ex- 
cept within  30  days  from  tbe  time  defend- 
ants abandoned  all  efforts  to  trace  and  locate 
said  shipments,  and  so  notified  plaintiffs  of 
such  abandonment 

"And  tbe  Jury  are  further  instructed  that 
even  though  they  may  believe  the  said  bills 
of  lading  contained  a  provision  as  aforesaid, 
yet  if  they  further  believe  that  the  defend- 
ants, through  the  acts,  representations,  and 
conduct  of  its  employes,  or  through  tbe  acts, 
representations,  and  conduct  of  the  agent,  or 
agents,  of  the  Virginia  &  Kentucky  Railway 
Company,  at  Wise,  Va.,  with  whom  such 
claim  in  writing  should  be  filed  as  provided 
In  such  provision,  or  clause,  waived  the  re- 
quirement of  such  provision,  and  led  tbe 
plaintiffs  to  believe  that  the  requirement  of 
such  provision  would  not  be  Insisted  upon  by 
defendants,  then  the  plaintiffs  are  not  barred 
from  a  recovery  by  reason  of  any  failure  on 
their  part  to  make  such  claim  or  claims  in 
writing  to  tbe  agent  at  the  point  of  delivery 
at  Wise,  Va." 

We  are  further  of  opinion  that  the  court 
should  have  given  instruction  No.  1,  asked 
for  by  plaintiff  In  error,  as  follows:  "The 
court  instructs  the  Jury  ttiat  there  is  no  evi- 
dence in  the  case  that  the  defendant,  the  Old 
Dominion  Steamship  Company,  ever  waived 
the  benefit  of  the  stipulation  contained  in  the 
bill  of  lading  and  quoted  in  paragraph  4  of 
the  questions  submitted.  And  the  Jury,  In 
answering  the  question  in  the  said  paragraph 
4,  should  not  answer  that  the  said  defendant, 
the  Old  Dominion  Steamship  Company,  so 
waived  the  same." 

For  these  reasons,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial  In  accordance  with 
the  views  herein  expressed. 

CARDWEIiL,  J.,  absoit. 


(135  Oa.  582) 

SMITH  V.  SMITH. 

(Supreme  Court  of  Georgia.     Jan.   11,  1911.) 

(Svllalu*  ly  the  Court.) 

1.  Partnership  (|  332*)— Petition  fob  Dis- 
solution—Accounting ANn  Injunction— 
Natubi  or  Pbockedinos  —  Reference  to 
Auditor. 

A  petition  hy  one  partner  against  his  co- 
partner, praying  for  a  dissolution  of  tbe  part- 
nership, an  accounting,  and  an  injunction,  is  an 
equitable  proceeding  (Fowler  v.  Davis,  lUO  Ga. 
442.   47   S.   E.  961).   and   the  judge  may   refer 


all  or  any  part  of  the  facts  to  an  auditor,  to 
investigate  and  report  the  result  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  332.*] 
2.  Reference   (|5  100,   101*)— Insufficienct 

OF  Report— Remedy. 

"If  the  auditor  failed  to  report  with  suffi- 
cient fullness  on  any  issue,  a  motion  for  a  re- 
reference,  not  an  exception  to  the  report,  Is  the 
proper  remedy."  Fricicer  v.  Ameiicus  Improve- 
ment Co.,  124  Ga.  165  (7),  52  S.  B.  65;  Wv. 
Code  1885,  {  4393. 

[Ed.  Note.— For  other  cases,  see  Reference. 
Cent.  Dig.  |S  157-168,  169-180;  Dec.  Dig.  H 
100,  101.*] 

8.  Reference  (S  101*)— Re-Reference— Mo- 
tion—Time  FOB  Making. 

A  motion  to  recommit  an  auditor's  report 
mnst  be  filed  within  20  days  after  the  report  is 
filed,  and  written  notice  thereof  given  by  the 
auditor  to  the  parties.  Littleton  v.  Patton,  IVZ 
Ga.  438,  37  S.  R  755. 

[Ed.  Note.— For  other  cases,  see  Befermoe, 
Cent.  Dig.  {  172;   Dec.  Dig.  S  lOl.*] 

4.  Mandamus  (§  143*)— Failure  of  Auditob 
TO  Certift  Exceptions— Mandamus— Time 
FOB  Application. 

An  application  for  mandamus  to  the  au- 
ditor to  compel  certification  of  exceptions  re- 
lating to  matters  not  appearing  on  tbe  face  of 
the  record  comes  too  late,  when  made  after  Qie 
lapse  of  30  days  from  the  filing  of  the  excep- 
tions.   Civ.  Code  1895,  %  4591. 

[Ud.  Note. — For  other  cases,  see  Blandamns, 
Dec.  Dig.  !  143.*] 

5.  Costs  ({  60*)— In  Bquitt— Auditob's  Fees 

— APPOBTIONMENT— DlSCBETION   OF  0>URT. 

It  Is  within  tbe  discretion  of  the  court  in 
an  equitable  action  to  apportion  the  auditor's 
fee  against  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  CostB,  Cent 
Dig.  §{  261-271;    Dec.  Dig.  i  60.*] 

6.  Review  on  Appeal. 

The  decree  was  in  accordance  with  the  re- 
port of  the  auditor. 

Error  from  Superior  Court,  Decatur  Comi- 
ty; Frank  Park,  Judge. 

Action  between  W.  J.  M.  Smith  and  J.  U 
Smith.  From  the  Judgment  W.  J.  M.  Smith 
brings  error.    Affirmed. 

J.  P.  Pelham  and  I*  W.  Nelson,  for  plain- 
tiff in  error.  P.  IX  Rich,  for  defendant  in 
error. 

EVANS,  P.  J.  Judgment  afBrmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 


035  Ga.  691) 

FOSTER  et  al.  v.  HARDEE. 
(Snpreme  Court  of  Georgia.    Jan.  11,  1911.) 

(Byliabui  ty  tk«  Cmtrt.) 

Wills  (J  545*)  —  Constbuction  —  liAPSE  of 
Lagact. 

Annie  W.  Richardson  died,  leaving  a  will 
containing  the  following  devise:  "For  the  set- 
tlement of  the  succession  to  my  means  and  es- 
tate after  my  decease,  I  do  hereby  assign,  de- 
vise, dispose,  and  make  over  to  my  niece,  Elisa- 
beth Bailey  Hardee,  and  my  nephew,  Cosmo 
Richardson  Hardee,  both  residing  in  Savannah 
aforesaid,  in  equal  shares,  and  to  their  respec- 
tive issue  equally,  per  stirpes,  and,  falling  either 
of  them  having  issue,  then  to  the  sarvivor,"  all 
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of  the  estate  "that  shall  belong  to  me  at  the 
time  of  my  decease."  Eugenia  R.  Foster  and 
others  filed  an  equitable  petition,  praying  a  con- 
struction of  this  provision  in  the  will,  showing 
that  Elizabeth  B.  Hardee  died  before  the  testa- 
trix died,  nnmanied  and  without  leaving  issue, 
and  that  petitioners  were  the  nert  of  kin  and 
the  heirs  at  law  of  the  testatrix,  and  contending 
that  the  legacy  to  Elizabeth  Hardee  lapsed,  that 
the  property  devised  reverted  to  the  estate  of 
the  testatrix,  and  that  petitioners,  as  heirs  at 
law  of  the  testatrix,  took  the  property  devised 
to  Elizabeth  Hardee.  Cosmo  R.  Hardee,  admin- 
istrator with  the  will  annexed,  filed  a  general 
demurrer  to  the  petition.  Held,  that  the  court 
below  did  not  err  in  sustaining  the  demurrer, 
on  the  ground  that  petitioners  had  no  rights  un- 
der the  will  which  they  sought  to  have  con- 
atmed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fl  U71-1176;  Dec.  Dig.  §  545.»] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  B.  R.  Foster  and  others  against 
C.  R.  Hardee,  administrator  of  Annie  W. 
Richardson.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Oliver  ft  Oliver,  for  plaintiffs  in  error.  R. 
R.  Richards,  for  defendant  in  error. 

BECK,  3.  JSageola.  R.  Foster  and  Mrs.  S. 
K  Gabbott  filed  an  equitable  petition,  pray- 
ing a  construction  of  the  will  of  Annie  W. 
Rlcbardson,  and  especially  of  this  provision 
of  the  will:  "For  the  settlement  of  the  suc- 
cession to  my  means  and  estate  after  my  de- 
cease, I  do  hereby  assign,  devise,  dispose, 
and  make  over  to  my  niece,  Elizabeth  Bailey 
Hardee,  and  my  nephew,  Cosmo  Rlctiardson 
Hardee,  botb  residing  in  Savannah  aforesaid, 
in  equal  shares,  and  to  their  respective  is- 
sue equally,  per  stirpes,  and,  falling  either 
of  them  haying  issue,  then  to  the  survivor," 
all  of  the  estate  "that  shall  belong  to  me  at 
the  time  of  my  decease,"  cliarged  with  cer- 
tain conditions  named  in  the  will.  The  pe- 
titioners alleged  that  they  were  the  heirs  at 
law  of  Annie  W.  Richardson,  that  Elizabeth 
B.  Hardee,  named  as  devisee  in  the  will,  died 
'before  the  testatrix,  unmarried,  and  without 
leaving  issue,  and  that  petitioners  were  the 
next  of  kin  and  the  heirs  at  law  of  the  testa- 
trix, and  contended  that  the  legacy  to  Eliza- 
'betb  B.  Hardee  lapsed,  and  the  property  de- 
vised to  her  reverted  to  the  estate  of  Annie 
W.  Richardson,  and  that  petitioners,  as  next 
of  kin  and  heirs  at  law,  took  the  property  so 
devised  to  Elizabeth  Hardee.  Upon  general 
demurrer  filed  by  Cosmo  R.  Richardson,  the 
court  dismissed  the  petition,  to  which  ruling 
the  petitioners  excepted,  bringing  the  case 
here  for  review. 

The  plaintiffs  in  error  can  take  nothing  un- 
less there  was  a  lapse  of  the  legacy  so  far 
as  concerns  the  share  of  Elizabeth  B.  Hardee 
and  an  intestacy  as  to  such  share.  In  that 
event  they  would  take  as  heirs.  A  number 
of  very  Interesting  questions  are  Involved, 
which  might  be  discussed,  such  as  whether 
the  legacy  was  to  a  class  or  not,  or  what 


would  have  been  the  status  if  Elizabeth  B. 
Hardee  and  Cosmo  R.  Hardee  had  both  out- 
lived the  testatrix  and  liad  had  issue,  or 
whether  the  devise  to  Miss  Elizabeth  B. 
Hardee  and  to  Cosmo  R.  Hardee  in  equal 
shares  and  "to  their  resi>ective  Issue  equally 
per  stirpes,"  standing  alone,  would  have  cre- 
ated an  estate  tail.  But  it  is  unnecessary  to 
determine  these  various  questions,  because, 
as  a  matter  of  fact,  Elizabeth  B.  Hardee  died 
before  the  testatrix  died,  leaving  no  issue. 
The  exact  question,  therefore,  is:  In  this 
status  of  affairs,  did  the  legacy  as  to  that 
share  of  the  estate  lapse,  or  did  It  vest  under 
the  terms  of  the  will  by  reason  of  the  sur- 
vivorship of  Cosmo  R.  Hardee?  Sections  3330 
and  3331  of  the  Civil  Code  of  1895,  dealing 
with  lapsed  legacies  and  the  results  of  lapses, 
apply  in  cases  where  there  is  an  absolute 
legacy,  without  more,  and  a  lapse ;  but  they 
in  no  way  restrict  the  power  of  a  testator  to 
provide  what  shall  become  of  bia  estate  in 
case  of  the  death  of  a  legatee  named  in  it. 
There  Is  no  Illegality  in  a  testatrix  devising 
property  to  A.,  and  providing  that  if  the 
devisee  should  die  l>efore  him  the  property 
should  vest  in  B.  This  is  no  more  than  say- 
ing that  a  testator  can  make  a  devise  upon  a 
contingency,  and  can  provide  Uiat,  if  that 
contingency  does  not  happen,  the  property 
shall  pass  to  another  devisee.  Suppose  that 
the  testatrix  in  this  case  had  said,  in  terms, 
that  the  estate  devised  to  Elizabeth  B.  Har- 
dee, in  case  of  her  death  before  the  testatrix, 
should  pass  to  Cosmo  R.  Hardee;  it  is  per- 
fectly plain  that  she  would  have  had  the 
power  and  right  to  do  so.  Instead  of  this, 
she  said  that,  in  case  Elizabeth  B.  Hardee 
died  before  Cosmo  R.  Hardee,  leaving  no  Is- 
sue, Cosmo  B.  should  take  the  entire  estate 
so  devised. 

Whether  the  word  "survivor"  Is  applied  to 
the  death  of  the  testatrix,  as  is  held  by  a 
number  of  courts  (see  Crossiey  v.  Leslie,  130 
Ga.  782,  61  S.  E.  861,  and  cases  cited,  and 
Civ.  Code,  {  3104,  which  were  deaUng  with 
the  vesting  of  remainders),  or  whether  the 
word  "survivor"  be  extended  so  that  it  would 
tiave  applied,  had  both  Elizabeth  B.  Hardee 
and  Cosmo  R.  Hardee  outlived  the  testatrix, 
is  not  material  in  the  present  inquiry,  be- 
cause they  both  did  not  outlive  the  testatrix, 
but  Elizabeth  B.  died  before  the  testatrix, 
leaving  no  issue.  Whether  the  words  of  sur- 
vivorship would  have  extended  beyond  the 
date  of  the  testatrix's  death  or  not,  it  is  cer- 
tain as  to  what  transpired  before  her  death 
she  provided  in  effect  for  a  survivor  at  her 
death.  This  expression  evidences  the  fact 
that  she  contemplated  the  possibility  of  a 
death  occurring  before  her  own.  And  this 
construction  is  emphasized  by  the  further  use 
of  the  words,  "and  failing  either  of  them 
having  issue,  then  to  the  survivor  or  the  is- 
sue of  the  survivor."  Where  a  testator  de- 
vises property  to  A.,  and,  in  case  of  his  death 
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before  that  of  the  testator,  to  B.,  the  simplest 
form  of  a  substitutionary  legacy  is  exhibited. 
In  other  words,  one  who  owns  property  and 
desires  to  provide  for  Its  passage  upon  his 
death  can  devise  It  to  A.,  with  a  provision 
that  if  A.  is  not  then  living  it  shall  go  to  B. 
He  thus  substitutes  B.  as  the  devisee  in  the 
place  of  A.  if  A.  be  n6t  living,  and  B.  takes 
as  a  substituted  legatee  and  not  by  succes- 
sion from  A.  So,  if  the  testator  provides  for 
a  devise  to  A.  and  B.,  or  to  that  one  which 
shall  survive  if  one  dies  before  the  testator, 
the  survivor  at  the  testator's  death  takes 
the  estate. 

Omitting  any  discussion  as  to  the  use  of 
the  word  "issue"  in  connection  with  Eliza- 
beth B.  Bardee,  and  whether  its  use  would 
have  created  in  her,  Iiad  she  lived,  an  estate 
tail  under  the  terms  of  the  Ehiglisb  law,  and 
therefore  a  fee  simple  under  the  Georgia 
law,  or  whether  it  would  have  created  a  more 
limited  estate  at  the  death  of  the  testatrix, 
she  neither  lived  nor  did  she  have  issue,  so 
that  no  estate  could  take  effect  in  her  or 
in  her  issue.  But  the  testatrix  provided  In 
that  event,  and  in  case  of  the  survivorship 
of  Cosmo  R.  Hardee,  how  the  estate  should 
vest  If  a  testatrix  could  not  do  this,  then, 
every  time  a  legatee  mentioned  in  her  will 
should  die,  she  would  be  compelled  to  make  a 
new  will  or  a  codicil,  and  would  be  debarred 
from  making  a  carefully  drawn  wUl  provid- 
ing for  contingencies  which  might  occur.  In- 
testacies are  not  generally  favored  in  con- 
itructlon.  But,  without  invoking  this  rule, 
we  are  of  the  opinion  that  the  intention  of 
the  testatrix  in  the  present  case  was,  not  to 
provide  for  an  intestacy  in  case  of  death  of 
Elizabeth  B.  Hardee  without  issue,  but  to 
provide  bow  the  estate  should  pass  In  that 
event.  If  there  was  no  lapse  of  legacy,  and 
consequently  no  intestacy  as  to  the  property 
devised  in  the  will,  the  plaintiffs  bad  no 
standing  in  court,  and  the  demurrer  to  their 
petition  was  properly  sustained. 

Cosmo  R.  Hardee  took  an  estate.  There 
is  no  controversy  before  us  by  any  person 
having  an'  interest,  and  therefore  entitled  to 
raise  It,  as  to  whether  his  estate  is  absolute 
or  limited  by  the  use  of  the  word  "issue"  in 
connection  with  him.  It  is  immaterial  to 
the  plaintiffs  whether  his  estate  is  one  in 
fee  simple  or  not  They  have  no  interest, 
and  can  take  nothing. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent 

(135  Qa.  603) 

WBEELES.  V.  WHEELER. 

(Supreme  Court  of  Georgia.     Jan.   11,  1911.) 

(ByVldbut  ly  the  Govrt.) 

EXECUTOBS  AND  Administratobs  (J  40*)— AC: 
TIONS. 

The  administrator  of  Wheeler  brought  suit 
against  the  executor  of  Brown,  making,  among 


Others,  substantially  the  following  allegatioas: 
Bro—n  sold  to  Wheeler  a  tract  of  land,  and 
made  and  delivered  to  him  "a  warranty  deed 
in  fee  simple"  thereto,  in  1882.  Wheeler  died  in 
1888,  leaving  as  bis  heirs  at  law  his  widow  and 
eight  minor  children.  After  Wheeler's  death. 
Brown,  in  1889,  obtained  possession  of  this 
deed,  and  made  a  deed  to  himself  and  Oummin^s 
to  the  mineral  interest  in  the  land.  Sulise- 
guently,  in  1880,  Brown  and  Cummings  sold 
and  conveyed  by  deed  to  another  snch  mineral 
interest,  for  which  Brown  received  $1,6HU. 
Brown  claimed  that  in  his  conduct  after  the 
death  of  Wheeler  be  was  acting  for  the  interest 
and  in  behalf  of  the  widow  and  minor  children, 
to  whom  he  was  related.  No  administration  waa 
had  upon  the  estate  of  Wheeler  until  1908,  when 
the  plaintiff  obtained  letters  of  administration. 
He  sued  to  recover  $1,660  and  ihterest^  Held 
that,  if  any  right  of  action  existed  against  the 
estate  of  Brown  for  the  amount  received  by  hint 
in  the  sale  of  the  mineral  interest,  such  right 
exists  in  the  helis  at  law  of  Wheeler,  and  no 
right  of  action  exists  in  favor  of  the  adminia- 
trator  of  Wheeler  to  recover  the  same.  The  de- 
murrer on  this  ground  should  have  been  sus- 
tained, and  the  petition  dismissed. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  S  282;  Dec 
Dig.  i  40.*] 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  F.  Wheeler,  administrator  of 
Thomas  Wheeler,  Jr.,  against  I.  H.  Wheeler, 
executor  of  A.  Brown.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

The  defendant  in  error  (hereinafter  called 
the  plaintiff)  brought  suit  against  the  plain- 
tiff in  error  (hereinafter  called  the  defendant), 
making  substantially  the  following  allega- 
tions: No  administration  was  ever  had  upon 
the  estate  of  Thomas  Wheeler,  Sr.,  deceased, 
until  the  first  Monday  in  May,  1908,  when 
letters  of  administration  were  granted  to  the 
plaintiff  on  the  estate  of  said  Wheeler,  'who 
died  in  1888,  leaving  as  his  only  heirs  at 
law  his  widow  and  eight  minor  children. 
Wheeler  bought  a  certain  lot  of  land  from 
A.  Brown,  who  in  1882  made  and  delivered 
to  Wheeler  "a  warranty  deed  in  fee  simple"* 
to  the  same.  Brown,  who  had  no  children. 
was  closely  related  by  affinity  to  the  heirs  at 
law  of  Wheeler.  Brown,  "desiring,  as  pro- 
fessed by  him,  to  aid  the  widow  and  chil- 
dren" of  Wheeler,  "sent  to  his  late  resi- 
dence about  the  year  1889  and  secured  pos- 
session of  the  deed"  to  the  land  which  be 
had  previously  made  to  Wheeler,  and  which 
had  never  been  recorded,  "and  then  ex- 
ecuted deed  to  the  mineral  interest  in  the 
same  [the  land]  to  himself  and  the  said 
Thomas  Cummings."  About  the  year  1888  or 
1889  Brown  and  Cummings  "were  promoters 
of  a  mineral  land  deal,  and  did  about  the 
year  1889  sell  various  lands  in  Dade  county 
to  a  New  England  company."  After  the  deed 
was  made  by  Brown  to  himself  and  Cum- 
mings, "about  the  summer  of  the  year  1889, 
the  said  Brown  and  Cummings  sold  said 
mineral  Interest  to  said  New  England  Com- 
pany, or  to  its  agent,  all  of  said  mineral  in- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Seriea  ft  Rep'r  Indezea 
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terest  In  and  to  said"  lot  of  land,  "for  which 
the  said  Brown  collected  as  the  purchase 
price  the  sum  of  $1,660.  •  •  •  The  said 
Brown  retained  all  of  said  amount  of  |1,6Q0 
for  the  purpose  of  education  and  mainte- 
nance of  said  minor  children,  as  he  claimed, 
till  the  youngest  child  became  of  age,  bnt 
did  agree  to  and  did  furnish  to  the  said 
widow  of  the  said  Thomas  B.  Wheeler  about 
$500  for  the  purpose  of  building  a  residence 
upon  said  lot  of  land  246.  Since  before  the 
year  1882  the  said  Thomas  B.  Wheeler,  or 
his  said  widow  and  children  (since  his 
death),  have  been  in  the  constant  and  [un]- 
Interrupted  possession  of  said  lot  of  land, 
and  never  during  his  lifetime  did  the  said 
Brown  deny  their  ownership  to  the  same. 
The  said  A.  Brown  died  about  the  year 
1906,  without  paying  to  the  said  children  or 
widow  of  the  said  Thomas  B.  Wheeler,  qor 
his  legal  representatlTe,  the  said  amount 
for  which  he  sold  to  the  said  New  England 
Company  the  said  mineral  Interest."  I.  H. 
Wheeler  has  qualified  as  executor  of  Brown, 
who  died  leaving  considerable  property.  All 
of  the  children  of  Thomas  Wheeler  have  be- 
come of  age  within  the  past  four  years.  Pe- 
titioner claims,  in  behalf  of  said  estate  of 
the  said  Thomas  B.  ^Tieeler,  Sr.,  that  the 
said  I.  H.  Wheeler,  executor  as  aforesaid, 
is  indebted  to  him  for  said  estate  the  sum 
of  $1,600.  together  with  all  legal  interest 
from  the  8th  day  of  May,  1889,  till  the  pres- 
ent. Petitioner  charges  that  said  indebted- 
ness on  the  part  of  said  Brown  was  a  con- 
tinuing and  subsisting  trust  upon  the  part  of 
the  said  Brown,  and  is  therefore  not  barred 
by  any  statute  of  limitations.  Petitioner  fur- 
ther alleges  that  all  the  facts  and  conduct  of 
the  said  Brown  were  not  known  to  him,  nor 
bis  minor  brothers  and  sisters,  relative  to 
the  sale  of  said  lot  of  land  and  the  with- 
holding of  said  deed  and  said  amount,  till 
within  less  than  five  years  ago."  The  New 
England  Company  Is  insolvent,  and  it  or 
those  who  became  purchasers  of  said  mineral 
Interest  obtained  the  same  innocently  and 
plaintiff  has  no  redress  against  them. 
"Wherefore  petitioner  brings  this  his  suit 
against  the  said  I.  H.  Wheeler,  as  executor 
of  the  estate  of  the  said  A.  Brown,  for  the 
collection  of  said  full  amount  of  $1,660,  and 
with  all  interest  from  the  time  as  above  al- 
leged, and  for  which,  in  behalf  of  said  es- 
tate of  said  Thomas  B.  Wheeler,  Sr.,  he 
prays  Judgment  to  the  court"  The  only  oth- 
er prayer  of  the  petition  was  for  process. 
The  defendant  filed  general  and  special  de- 
murrers to  the  petition,  and  to  the  order  of 
the  court's  overruling  the  same  the  defendant 


filed  exceptions  pendmte  lite.  Upon  the  trial 
of  the  case,  a  verdict  was  rendered  in  favor 
of  the  plaintiff,  and  to  the  order  of  the  court 
overruling  the  motion  of  the  defaidant  for  a 
new  trial  the  latter  excepted. 

Foust,  Payne  &  Tatum,  W.  D.  Jacoway, 
and  Tatum  A  Payne,  for  plaintiff  In  error. 
B.  T.  Brock,  for  defendant  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  Thomas  Wheeler,  Sr.,  bought  the 
land  from  Brown,  who  in  1882  made  Wheeler 
"a  warranty  deed  in  fee  simple"  to  the  same. 
Title  to  all  minerals  and  mineral  interests  In 
the  land  passed  under  this  deed  to  Wheeler. 
Colllnsvllle  Granite  Co.  v.  Phillips,  123  Ga. 
830  (15),  51  S.  B.  666.  Wheeler  was  In  pos- 
session of  the  land  at  the  time  of  his  death 
in  1888,  and  for  several  years  prior  thereto, 
and  since  his  death  his  heirs  at  law,  consist- 
ing of  his  widow  and  eight  minor  children, 
have  been  in  possession.  It  does  not  appear 
that  Brown,  or  any  one  else  claiming  under 
him,  has  undertaken  to  possess  himself  of 
any  mhierals  that  may  be  in  or  on  the  land, 
or  to  interfere  in  any  way  with  the  right  to 
and  possession  of  such  minerals  by  the  wid- 
ow and  children  of  Thomas  Wheeler,  de- 
ceased. Wheeler  acquired  the  mineral  in- 
terest in  the  land  from  Brown,  and  died  In 
1888  owning  the  same.  After  Brown  had 
thus  conveyed  title  to  the  mineral  interest  to 
Wheeler,  the  deed  by  Brown  could  not  of  it- 
self pass  any  title  thereto  to  another.  If 
Brown  undertook  to  sell  and  convey  the 
mineral  Interest  in  his  own  name  in  behalf 
of  the  heirs  at  law  of  Wheeler,  if  any  right 
of  action  exists  against  Brown,  or  his  es- 
tate, for  the  amount  he  received  in  making 
such  sale,  such  right  of  action  would  be  in 
such  heirs.  There  would  certainly  be  no 
right  of  action  In  behalf  of  the  administrator 
of  Wheeler  for  such  amount  According  to 
the  allegations  of  the  petition,  Brown  in  con- 
veying the  mineral  interest  was  undertaking 
to  act  in  the  interest  of  the  heirs  as  individ- 
uals owning  the  land;  and  if  any  right  of 
action  exists  in  any  one,  it  exists  in  them. 
For  this  reason,  if  for  no  other,  the  demurrer 
to  the  petition  should  have  been  sustained 
and  the  petition  dismissed.  Because  the 
court  erred  In  not  dismissing  the  petition  on 
general  demurrer,  everything  occurring  after 
that  was  nugatory;  and  it  Is  unnecessary  to 
discuss  the  grounds  of  the  motion  for  a  new 
trial.  Southern  By.  Co.  v.  Pope,  129  Ga. 
842  (3),  60  S.  a  157;  Louisville,  etc.,  B.  Co. 
V.  Cody,  119  Ga.  371,  372,  48  S.  B.  429. 

Judgment  reversed.  All  the  Justices  con^ 
cur,  except  FISH,  0.  J.,  absent 
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WHIGBT  V.  BURNHAM. 
(Supreme  Court  of  Georgia.     Jan.   11,  1811.) 

(ByllalM  hy  tlte  Court.) 

1.  Appeal  and  Ebbob  (|  690*)— Review. 

An  objection  to  tlie  admission  of  evidence, 
which  does  not  set  out  the  evidence  objected  to, 
either  in  full  or  in  substance,  presents  no  ques- 
tion for  adjudication. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  §  2899;   Dec.  Dig.  f  e90.»] 

2.  Triai,  (§  41*)— Violation  of  Rule  fob  Se- 
questbation    ox    witnesses  —  dibcbetion 

OF  COUBT. 

It  has  repeatedly  been  held  that  it  is  with- 
in the  discretion  of  the  trial  judge  to  allow 
a  witness  to  testify  who  has  violated  the  rule 
for  the  sequestration  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  101-105 ;   Dec  Dig.  {  41.*] 

3.  Mabbiagb  (i  47*)— Appeal  and  Ebbob  (§ 
1052*)— Habiiless  Ebbob— Aduission  op 
Incompetent  Evidence— Heabsay. 

Where  a  plaintiff  and  defendant  in  an 
ejectment  case  each  claims  title  to  the  land 
as  sole  heir  at  law  of  a  decedent  the  plaintiff 
claiming  to  be  the  son  and  the  defendant  claim- 
ing to  be  the  widow  of  a  second  marriage,  the 
declarations  of  the  decedent,  made  subsequently 
to  his  second  marriage,  that  his  first  wife  was 
in  life,  are  inadmissible.  On  an  issue  of  mar- 
riage vel  non,  the  declarations  of  the  parties 
themselves  that  they  were  or  were  not  married, 
made  ante  litem  motam,  are  admissible  evidence 
of  the  fact  declared ;  but  the  declaration  of  such 
party  as  to  a  fact,  evidentiary  of  the  Invalidity 
of  the  marriage,  does  not  come  within  the  excep- 
tion to  the  rule  of  hearsay  evidence.  The  ad- 
mission of  the  evidence  was  harmless  error,  for 
the  reason  that  the  jury  returned  a  verdict  de- 
pendent upon  a  finding  that  the  second  mar- 
riage was  valid. 


[Bd.^Note.-j^or^other   cases,    see   Marriage 

'^'      •  •"^      ■"       "■      »  47  ;•   Appeal  and 

77;    Dec  Dig.  i 


icH,  BKv  luarnuge, 
Cent  Dig.  f  75 ;  Dec.  Dig.  §  47  ;*  Appeal  and 
"      T,  Ceat.  Dig.  H  417^    ''—      - '^'^  --      - 


Error, 
1052.*] 

4.  Tenancy  in  Cohuon  ($  38*)- Pebsons  En- 
titled TO  Sub— Vebdict. 

One  tenant  in  common  may  bring  eject- 
ment against  his  cotenant,  if  the  tatter's  posses- 
sion be  adverse.  Where  the  plaintiff  and  the 
defendant  In  an  action  for  land,  in  their  respec- 
tive pleadings,  each  claims  title  and  right  of  pos- 
session to  the  entire  premises,  and  on  the  trial 
there  is  evidence  that  they  are  tenants  in  com- 
mon, a  verdict  which  finds  that  the  parties  are 
tenants  in  common,  and  that  the  plaintiff's  in- 
terest in  the  property  is  a  certain  fractional  un- 
divided interest  therein,  is  authorized  by  both 
the  pleadings  and  the  evidence,  and  is  in  legal 
form. 

{Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent.  Dig.  f  102;    Dec  Dig.  S  3a*] 

Error  from  Superior  Court,  Ware  Coimty ; 
T.  A  Parker,  judge. 

Action  by  Henry  Bumham  against  Irena 
Whigby.  Judgment  for  plaintiCC,  and  defend- 
ant brings  error.    Affirmed. 

J.  L.  Sweat  and  A  B.  Spence,  for  plalntUT 
in  error.  Wilson,  Bennett  &  Lambdln  and 
Crawley  &  Crawley,  for  defendant  in  error. 

EVANS,  P.  J.  Henry  Bumham  brought  an 
action  for  land  against  Irena  Bumham,  al- 
leging that  he  Is  the  son  and  sole  heir  at  law 
of  Frank  Bumham,  who  died  intestate,  with- 


out debts,  and  upon  whose  estate  there  has 
been  no  administration;  that  the  defendant 
Is  in  the  exclusive  possession  of  the  premises, 
claiming  title  thereto  as  widow  and  sole  heir 
at  law  of  his  father;  that  the  defendant  Is 
not  the  widow  of  bis  father ;  and  that  he  Is 
entitled  to  the  exclusive  possession  of  the 
land.  By  amendment  it  was  alleged  that  the 
defendant  has  recently  married,  and  is  now 
known  by  the  name  of  Irena  Whigby.  The 
defendant  by  answer  denied  that  the  plain- 
tiff was  an'  heir  at  law  of  Frank  Bnmham, 
and  averred  that  she  was  the  widow  and  sole 
heir  at  law  of  Frank  Bumham,  who  was  the 
owner  of  the  land  at  the  time  of  his  death. 
By  amendment  she  alleged  that  the  premises 
were  composed  of  two  parcels,  one  of  which 
was  purchased  by  Frank  Bumham  and  title 
taken  thereto  in  his  own  name,  and  the  other 
was  purchased  by  Frank  Bumham  and  her- 
self and  title  taken  to  them  Jointly;  each 
of  the  parcels  being  described.  The  Jury  re- 
turned a  verdict  finding  that  the  plaintiff  was 
a  son  and  heir  of  Frank  Bumham,  and  that 
the  defendant  was  his  coheir,  and  further 
finding  for  the  plaintiff  an  undivided  one- 
half  Interest  in  the  property  described  in  the 
petition,  except  the  parcel  embraced  In  the 
deed  set  up  In  the  defendant's  answer,  which 
was  made  Jointly  to  Frank  Bumham  and 
Irena  Bumham,  and  that  as  to  this  parcel 
the  plaintiff  was  entitled  to  a  one-fourth  In- 
terest. The  defendant  made  a  motion  for 
new  trial,  which  was  refused,  and  she  brings 
that  Judgment  under  review. 

1,  2.  Complaint  Is  made  that  the  court 
erred  In  receiving  the  evidence  of  certain  wit- 
nesses; but,  as  neither  the  evidence  nor  its 
substance  is  set  out  In  the  motion,  no  ques- 
tion for  adjudication  Is  presented.  Allen  v. 
Harris,  113  6a.  107,  38  S.  E.  322.  Complahit 
Is  also  made  that  the  court  allowed  certain 
witnesses  to  testify  who  had  violated  the  rule 
for  the  sequestration  of  witnesses.  It  BlP- 
pears  from  this  assignment  that  the  defend- 
ant Invoked  the  rule  of  sequestration  of  wit- 
nesses, and  that  two  witnesses  were  In  the 
courtroom  when  a  part  of  the  testimony  was 
delivered.  It  has  been  repeatedly  ruled  that 
ft  is  within  the  discretion  of  the  trial  Judge 
to  allow  a  witness  to  testify  who  has  violated 
the  rule  for  the  sequestration  of  witnesses. 
Davis  V.  State.  120  Ga.'  843,  48  S.  E.  305. 

3.  Over  defendant's  objection  the  court  al- 
lowed a  witness  to  testify  that  Frank  Bum- 
ham, since  deceased,  stated  to  the  witness, 
after  his  marriage  to  the  defendant,  that  he 
had  another  living  wife.  The  tendency  of 
this  testimony  was  not  so  much  to  prove  the 
existence  of  a  marriage  as  to  impugn  its 
validity  by  the  declaration  of  evidentiary 
facts  tending  to  show  that  the  marriage  was 
void.  On  an  Issue  of  marriage  vel  non,  the 
declarations  of  the  parties  that  they  were 
or  were  not  married,  made  ante  litem  motam. 
are  admissible  evidence  of  the  fact  declared. 


•For  other  cassi  see  lune  topic  and  section  NUMBER  in  Dec.  Dig-  4b  Am.  Dig.  K»j  No.  Sorles  ft  Rep'r  Iii4«z«s 
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Blackburn  ▼.  Crawford,  70  V.  S.  175  (6),  18 
L.  Ed.  186;  Drawdy  7.  Hesters,  130  Ga. 
161,  60  S.  E.  451, 16  L.  R.  A.  (N.  S.)  190.  ClT. 
Code  1885,  {  5177,  provides  that  "pedigree, 
including  descent,  relationship,  birth,  mar- 
riage, and  death,  may  be  proved  either  by  the 
declarations  of  deceased  persons  related  by 
blood  or  marriage."  This  section,  which  Is 
declaratory  of  the  common  law,  relates  sim- 
ply to  the  proof  of  the  factnm  of  marriage 
by  the  declarations  of  the  deceased  person. 
While  the  statement  of  the  decedent  may 
have  been  used  as  evidence  against  him  in 
a  proceeding  In  which  he  was  directly  Inter- 
ested or  could  be  affected,  such  statement 
could  not  be  used  to  the  prejudice  of  the  de- 
fendant. By  consummating  the  marriage,  he 
admitted  that  he  could  then  legally  enter  in- 
to the  alliance.  Hull  v.  Rawls,  27  Miss.  471. 
The  evidence  was  inadmissible,  as  an  at- 
tempt to  prove  by  hearsay  an  independent 
and  extrinsic  fact,  for  the  purpose  of  inval- 
idating the  marriage.  Craufurd  v.  Black- 
bum,  17  Md.  49,  77  Am.  Dec.  323.  Though 
this  evidence  was  inadmissible.  It  will  not 
be  ground  for  setting  aside  the  verdict,  be- 
cause the  verdict  was  predicated  upon  a  find- 
ing that  the  marriage  of  the  defendant  with 
Frank  Bumham  was  not  bigamous,  but  was 
a  valid  marriage. 

4.  Several  exceptions  present  the  point  that 
one  tenant  in  common  cannot  maintain 
against  his  cotenant  an  action  of  ejectment; 
that,  when  It  develops  on  the  trial  of  the 
case  that  the  plaintiff  and  defendant  are  ten- 
ants in  common,  the  action  fails;  and  that 
the  verdict  rendered  in  this  case  is  not  au- 
thorized by  the  law,  the  pleadings,  or  the 
evidence.  Tenants  in  common  are  entitled  to 
the  joint  use  and  occupation  of  the  premises, 
and  one  tenant  in  common  has  no  right  to 
exclude  his  cotenant  from  the  possession  of 
the  property  held  in  common.  For  this  rea- 
son, where  there  has  been  no  ouster  or  re- 
fusal by  one  tenant  to  permit  his  cotenant  to 
Jointly  occupy  the  premises,  an  action  of 
ejectment  will  not  lie.  Thompson  v.  Sanders, 
113  Ga.  1024,  39  S.  E.  419.  The  suit  under 
such  circumstances  would  present  no  ques- 
tion for  the  court  to  determine.  But  when 
one  tenant  excludes  his  cotenant  from  pos- 
session, either  by  actual  ouster  or  by  a  re- 
fusal to  permit  his  entry,  then  a  tenant  in 
common  may  maintain,  against  his  cotenant 
in  adverse  possession  of  the  entire  property, 
an  action  of  ejectment  to  recover  his  undivid- 
ed interest  Burney  v.  Arnold,  134  Ga.  141, 
67  S.  E.  712.  "If  the  plaintiff  claims  the 
whole,  and  the  defendant  also  claims  the 
whole,  or  a  greater  interest  than  that  to 
which  he  is  legally  entitled  as  against  the 
plaintiff,  the  plaintiff  may  recover  to  the 
extent  of  his  true  interest"  Powell  on  Ac- 
tions for  Land,  8  402;  Coleman  v.  Lane,  26 
Ga.  515.  The  effect  of  the  verdict  is  not  to 
dispossess  the  defendant,  but  to  put  the  plain- 


tiff and  defendant  in  possession  of  the  whole, 
leaving  to  the  parties  the  right  by  writ  of 
partition  or  other  appropriate  remedy  to 
settle  any  equities  that  may  be  between  them 
as  tenants  in  common.  Logan  v.  Goodall,  42 
Ga.  95.  The  verdict  was  authorized  by  both 
the  pleadings  and  the  evidence,  and  is  in 
legal  form. 

Judgment  afflrmed.    All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent. 


(13S  Ga.  667)  « 

BOWEIN  et  al.  v.  NELSON. 
(Supreme  Court  of  Georgia.     Jan.  10,  1911.) 

(Byllahut  iy  the  CovrtJ 

1.  Facts  in  Cass. 

The  action  was  complaint  for  land,  and 
involved  the  construction  of  a  will.  It  was  tried 
by  the  judge  upon  an  agreed  statement  of  facts 
with  consent  tiiat  he  pass  upon  all  questions  of 
law  and  fact  without  a  jury.  Among  other 
things  the  statement  of  facts  contained  stipula- 
tions by  which  it  was  conceded  that,  it  the 
will  was  sufficient  in  law  to  amount  to  a  valid 
devise  of  any  interest  in  any  land  to  the  plain- 
tiffs, the  land  so  devised  was  the  land  in  dispute, 
and  that  the  plaintiffs  were  entitled  to  recover 
it  in  fee. 

2.  Wnxs  (H  525,  627*)— CoNSTBTTonoN— Es- 
tates CBEATED— TXITANOT  IN  COMMON. 

Construed  in  its  entirety,  the  description  of 
the  land  alleged  to  have  been  devised  to  the 
plaintiffs  was  not  sufficiently  definite  to  amount 
to  a  valid  devise  in  severalty,  but  was  sufficient 
to  amount  to  a  devise  to  them  as  tenants  in 
common  with  another  to  a  definite  part  of  the 
testator's  plantation,  and,  under  the  construc- 
tion of  the  agreed  statement  of  facts  announced 
in  the  first  headnote,  it  was  erroneous  for  the 
judfre  to  hold  that  the  land  in  dispute  was  not 
devised  to  the  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1129-1139,  1452-1459;  Dec  Dig.  i!  525, 
627.»] 

3.  EirBCTMiHT  (I  39*)— Remaindebs  (J  17*)— 
Possession  or  Land  —  Laches  —  Appuca- 

TION   OF  EtoOTBINE. 

The  plaintiffs  were  not  seeking  to  establish 
any  affirmative  equitable  relief,  bat  relied  for 
recovery  on  an  alleged  legal  title  in  an  action 
at  law.  Under  these  circumstances,  the  case 
was  not  one  for  the  interposition  of  an  equita- 
ble bar  by  laches. 

(a)  There  was  no  right  of  entry  l>y  the  re- 
maindermen until  after  the  death  of  the  life 
tenant.  Sufficient  time  did  not  elapse  between 
the  event  and  the  date  of  the  commencement  of 
the  action  for  the  ripening  of  the  prescriptive 
title.  ' 

[EM.  Notc-'-For  other  cases,  see  Ejectment, 
Cent  Dig.  {  131;  Dec  Dig.  f  38;*  Limitation 
of  Actions,  Cent.  Dig.  i  231;  Remainders,  Dec. 
Dig.  §  17.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  Willis  Bowen  and  others  against 
O.  A.  Nelson.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Reversed. 

W.  L.  &  Warren  Grlce  and  H.  L.  Grlce,  for 
plalntitCs  In  error.  H.  E.  Coates  and  H.  F. 
Lawson,  for  defendant  In  error. 


•For  other  cases  sea  same  topic  and  lectlon  NUMBER  In  Deo.  Qjg,  jb  Am.  Dig-  Key  No.  Series  *  R^'r  Indezw 


Digitized  by 


Google 


1116 


68  SOUTHBASTBBN  BEPORTEB. 


<a*. 


ATKINSON,  J.  The  action  was  complaint 
for  land.  Willis  Bowen  and  others,  who 
were  children  of  Josephine  Bowen,  formerly 
Josephine  Whitfield,  were  plaintiffs,  and  C.  A. 
Nelson  was  defendant  The  case  was  sub- 
mitted to  the  Judge  upon  an  agreed  statement 
of  facts,  under  a  consent  that  he  pass  upon 
all  questions  of  law  and  fact  without  a  Jury, 
nis  finding  was  In  favor  of  the  defendant, 
and  the  plaintiffs  excepted. 

1.  The  plaintiffs  relied  for  title  on  the  third 
Item  of  the  will  of  Reuben  Whitfield,  who 
died  seised  and  possessed  of  the  land.  They 
claimed  as  tenants  In  remainder,  after  ter- 
mination of  an  alleged  life  estate  vested  in 
their  mother.  On  the  question  of  title  the 
case  was  made  to  turn  on  the  construction  of 
the  will,  and  particularly  the  third  item 
thereof,  which  was  In  language  following,  to 
say:  "I  do  loan  to  my  daughter,  Josephine, 
half  the  plantation  whereon  I  now  live,  com- 
prising the  house  side  of  Long  Branch,  one 
negro  woman  named  Patience,  and  one  girl 
named  Susan,  and  one  boy  named  Zachariah 
Taylor,  for  her  own  use  and  benefit,  they  not 
being  subject  to  any  debt  coming  against  her 
husband  during  her  natural  life  and  then  to 
be  equally  divided  among  her  children;  in 
case  she  dies  without  lawful  children,  the 
woman  Patience  shall  go  to  Chas.  P.  N.  Whit- 
field, and  the  girl  Susan  shall  go  to  Pinkney 
Whitfield,  and  Zachariah  Taylor  shall  go  to 
Napoleon  Whitfield  and  to  stand  as  loaned 
property  as  the  other  does."  The  defendant 
claimed  to  have  derived  title  traceable  back 
to  Reuben  Whitfield,  and  the  agreed  state- 
ment of  facts  recited,  among  other  things; 
"The  land  sued  for  is  the  same  land  as  that 
claimed  in  the  Item  above  quoted  (item  3),  and 
referred  to  therein  as  the  house  half  of  testa- 
tor's said  plantation  whereon  he  lived,  Imown 
as  the  house  side  of  Long  Branch;  provided, 
it  should  appear  in  law  or  in  equity  that  the 
said  testator's  will  as  a  whole,  or  the  third 
item  thereof,  describes  and  conveys  title  to 
any  real  property."  Also:  "This  agreement 
is  subject  to  any  legal  objection  that  defend- 
ant cun  raise  as  to  the  legal  sufficiency  of  the 
will  as  a  whole,  or  the  third  item  thereof; 
and  nothing  in  the  agreed  statement  of  facts 
shall  be  considered  as  a  waiver  on  the  part 
of  the  defendant  to  urge  any  objections  to 
the  validity  of  the  will  or  the  third  item 
thereof  as  a  muniment  of  title  in  plaintiff's 
chain  of  title."  Also:  "It  is  agreed  that,  if 
the  plalntifts  have  any  interest  whatever  in 
the  land  sued  for,  they  are  to  recover  the 
whole  of  the  fee."  The  effect  of  these  stip- 
ulations was  to  concede  that,  if  the  will  was 
sufllcient  in  law  to  amount  to  a  valid  devise 
of  any  interest  in  any  land  to  the  plaintiffs, 
the  land  so  devised  was  the  land  in  dispute, 
and  the  plaintiffs  were  entitled  to  recover  it 
in  fee. 

2.  To  construe  item  three  of  the  will,  it 
must  be  considered  in  connection  with  all 
other  parts  of  the  will  and  such  extrinsic 
evidence  found  in  the  agreed  statement  of 


facts  as  would  tend  to  elucidate  the  language 
of  the  testator  and  manifest  his  intention. 
It  was  agreed  that  the  plantation  mentioaed 
in  item  1  of  the  will  was  the  only  land 
ever  owned  or  possessed  by  the  testator,  Rea- 
ben  Whitfield,  and  that  the  land  sued  for 
comprised  only  a  part  of  that  plantation.  By 
Item  1  a  devise  was  made  to  Rhoda  Whitfield, 
wife  of  testator,  of  certain  slaves,  household, 
and  kitchen  furniture,  live  stock,  and  other 
personal  property,  and  among  other  things 
it  was  declared:  "My  will  and  desire  Is  that 
she  shall  live  on  the  plantation  during  her 
natural  life."  Item  8  was  as  quoted  in  tbe 
first  division  of  this  opinion.  That  was  tbe 
particular  provision  of  the  wUl  under  which 
the  plaintiffs  claim  as  remaindermen.  Item 
4  was  as  follows:  "I  do  give  to  my  son  Pink- 
ney half  the  land  lying  on  the  house  side  tst 
the  Long  Branch,  and  one  negro  twy  named 
Enoch,  also  one  buggy;  and  in  case  Pinkney 
should  die  without  lawful  children,  the  said 
land  shall  go  to  Chas.  P.  N.  Whitfield,  and 
the  said  negro  boy  shall  go  to  Napoleon,  to 
stand  as  his  other  loaned  property."  In  item 
6  a  devise  was  made  to  Napoleon  B.  Whit- 
field,' son  of  tbe  testator,  for  his  life,  and  at 
his  death  to  be  divided  equally  among  his 
wife  and  lawful  children,  of  certain  personal 
property,  and  "all  the  land  on  the  side  of  the 
Long  Branch  whereon  he  lives,  and  the  mill 
and  the  privilege  of  cutting  dirt  or  timber 
for  repairing  the  mill  or  dam  on  each  side  of 
the  mill;  also  the  right  to  raise  the  water 
to  any  height  he  may  deem  proper;  also  the 
heirs  shall  have  the  grain  ground  toll  free." 
The  second  and  fifth  items  related  to  de- 
vises to  his  daughter,  Rhoda  Emily  King, 
and  his  son,  Chas.  P.  N.  Whitfield,  both  of 
which  referred  exclusively  to  personal  prop- 
erty, and  neither  of  which  included  land.  It 
was  contended  that  the  descriptive  aver- 
ments of  item  three  of  the  will,  when  con- 
sidered in  connection  with  the  entire  wUl. 
were  too  vague  and  indefinite  to  be'  capable 
of  application  to  any  particular  land  or  to 
amount  to  a  valid  devise  of  land  to  the  chil- 
dren of  Josephine  Bowen.  The  devise  would 
not  be  invalid  if  by  the  aid  of  extrinsic  evi- 
dence the  description  could  be  applied  to  any 
particular  land,  and  the  intention  of  the  tes- 
tator with  reference  thereto  could  be  ascer- 
tained. The  testator  Imd  only  one  planta- 
tion, and  on  that  he  resided.  It  sufficiently 
appears  from  the  record  that  Long  Branch 
ran  through  that  plantation,  and  that  the  tes- 
tator's house  was  on  one  side,  while  the  resi- 
dence of  his  son.  Napoleon  B.  Whitfield,  was 
on  the  other  side.  This  is  inferable  from  tbe 
language  expressed  in  Items  3  and  6  of  the 
will,  considered  in  connection  with  the  stipu- 
lation In  the  agreed  statement  of  facts  that 
the  testator  had  only  one  plantation.  Item  3 
refiects  the  intention  of  the  testator  to  devise 
to  his  daughter,  Josephine,  for  life,  with  re- 
mainder to  her  children,  that  part  of  the 
plantation  which  comprised  "the  house  side 
of  Long  Branch,",  which  should  be  interpreted 
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as  the  side  of  the  brandt  on  which  the  testa- 
tor resided.  By  the  next,  or  fourth,  item  of 
the  will,  a  devise  was  made  to  his  son  Pink- 
uey  of  half  of  the  land  lying  "on  the  house 
side  of  Long  Branch."  Except  for  the  devise 
to  Plnkney,  it  would  have  been  proper  to  have 
construed  item  three  as  devising  all  of  the 
land  on  the  house  side  of  Long  Branch  to 
Josephine  and  her  children.  The  mere  con- 
flict In  the  two  devises  Is  not  to  be  regarded 
as  wholly  destroying  both  of  them,  but,  on 
the  contrary,  they  should  be  construed  to- 
gether, and  both  made  to  stand  if  possible. 
The  later  expression,  under  which  a  devise 
of  half  of  the  land  on  the  house  side  of  Iiong 
Branch  is  made  to  Pinlmey,  must  be  given  ef- 
fect, although  it  no  doubt  conflicts  with 
the  former  expression,  and  will  reduce  the 
amount  of  land  devised  to  Josephine  and.  her 
children;  but  the  devise  to  them  is  not  there- 
by wholly  destroyed,  but  leaves  half  of  it  in- 
tact Both  items,  considered  together,  mean 
that  Josephine  and  her  children  are  to  talce 
half  of  tliat  part  of  the  plantation  lying  on 
the  house  side  of  Long  Branch,  and  Plnkney 
is  to  take  the  remaining  portion.  This  still 
leaves  It  indefinite  as  to  which  half  should  go 
to  one,  and  which  to  the  other.  The  will 
makes  no  provision  which  designates  the  di- 
viding line  between  the  land  devised  to  Jo- 
sephine and  her  children  and  that  devised  to 
Plnkney.  Under  these  circumstances,  there 
would  be  no  devise  to  either  of  them  of  par- 
ticular land  in  severalty.  The  devise  of  a 
life  estate  to  the  wife  of  the  testator  by  item 
1  of  the  will  does  not  affect  the  construc- 
tion to  be  placed  on  items  3  and  4,  and  need 
not  be  further  referred  to,  as  it  appears  that 
the  widow  was  dead  before  the  commence- 
ment of  the  suit.  The  devise  to  Napoleon  B. 
Whitfield,  contained  in  item  6,  was  clearly  a 
devise  in  severalty  of  that  part  of  the  planta- 
tion situated  on  the  opposite  side  of  Long 
Branch  from  where  the  testator  resided,  and 
did  not  extend  to  any  part  of  the  plantation 
on  the  house  side  of  Long  Branch.  If  there 
were  a  failure  of  the  devise,  in  question  on 
account  of  Indeflniteness  of  description.  It 
unist  lie  merely  because  the  lines  of  division 
Lei\v((>;i  the  land  devised  to  Josephine  and 
licr  I'Uildren  and  that  devised  to  Plnkney 
were  not  specified.  It  Is  competent  by  extrin- 
sic evidence  to  locate  that  part  of  the  planta' 
tion  which  lay  on  the  house  side  of  Long 
Branch;  and-  a  devise  which  was  not  more 
specific  in  matters  of  description  would  not 
be  void.  See  Harriss  v.  Howard,  126  Oa.  325, 
S5  S.  E.  S9.  Nor  would  the  mere  fact  that 
there  was  a  failure  to  devise  it  in  severalty 
to  Josephine  and  her  children  of  the  one  part, 
and  to  Plnkney  of  the  other,  cause  the  devise 
to  fall,  but  the  devisees  would  take  as  ten- 
ants in  common  all  that  part  of  the  planta- 
tion which  lay  on  the  house  side  of  Long 
Branch.  See  Page  on  Wills,  {  588;  Heller  v. 
Heller,  347  III.  621.  35  N.  E.  798.     It  thus 


appears  that  by  the  terms  of  the  will  some 
interest  in  the  land  on  the  house  side  of 
Long  Branch  was  bequeathed  to  the  plain- 
tiffs. This  being  so,  it  was  not  essential,  un- 
der the  agreed  statement  of  facts,  for  the 
plaintiffs  to  go  further  and  identify  that  in- 
terest as  such  in  the  land  In  dispute ;  for  it 
was  stipulated  that,  if  the  will  was  suflScient 
to  devise  any  land  and  any  Interest  therein 
to  the  plaintiffs,  the  land  so  devised  was  the 
land  In  dispute,  and  the  interest  was  the  fee. 
The  Judge  should  not  have  held  that  there 
was  no  valid  devise  of  the  land  in  dispute  to 
the  plaintiffs. 

3.  The  Judge  also  held  that  the  defendant 
established  a  prescriptive  title,  and  that  the 
plaintiffs  were  barred  by  laches.  But  the 
action  was  the  statutory  complaint  for  land, 
and  the  plaintiffs  did  not  seek  to  obtain  any 
affirmative  equitable  relief,  but  relied  for  re- 
covery purely  on  their  title  in  an  action  of 
law.  Under  these  circumstances,  the  case 
was  not  one  for  the  interposition  of  an  equi- 
table bar.  Tarver  v.  Deppen,  132  Qa.  800, 
65  S.  B.  177,  24  L.  R.  A.  (N.  S.)  1161.  The 
plaintiffs  did  not  have  a  right  of  entry  until 
the  death  of  Josephine,  the  life  tenant,  and 
the  suit  was  instituted  within  less  than  sev- 
en years  after  that  event  Consequently  the 
evidence  was  insufficient  to  establish  title  in 
the  defendant  by  prescription. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  G.  J^  absent 


(135  Ga.  687) 
WHARTON  et  aL  v.  DREWRY  et  al. 
(Supreme  Court  of  Georgia.     Jan.   11,  1911.) 

(Byttaiut  hy  the  Court.) 

Insubanct  (§  589*)— Life  Insubancb— Con- 

siBucnoN  OF  Policy. 

A  XMlicy  of  insurance  provided  as  follows: 
The  life  of  the  assured  is  insured  "for  the  t>en- 
efit  of  Mary  B.  Wharton,  his  wife,  and  his  chil- 
dren." The  insurer  promises  to  pay  the  amount 
of  the  policy  "to  the  said  beneficiary  or  their 
executors,  administrators,  or  assigns.  *  •  • 
In  case  of  the  death  of  the  said  t>eneficiary, 
before  or  at  the  time  of  the  death  of  the  person 
whose  life  is  assured,  the  amount  of  the  assur- 
ance shall  be  payable  at  maturity  to  the  heirs  or 
assigns  of  the  said  person  whose  life  is  assured.'' 
At  the  time  the  policy  was  issued  the  wife  and 
two  children  of  the  assured  were  living.  The 
assured  left  surviving  him  the  wife  and  one  of 
these  children ;  the  other  child,  prior  to  the 
death  of  the  assured,  having  died  intestate  and 
without  assigning  his  interest  in  the  policy. 
Held,  the  wife  and  children,  as  the  only  heirs 
at  law  of  the  deceased  child  of  the  assured, 
were  entitled  to  one-third  of  the  amount  of  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i§  1472-1474;   Dec.  Dig.  §  589.*] 

Error  from  Superior  Court  Fulton  Coun- 
ty ;    Geo.  A.  Bell,  Judge. 

Action  by  M.  B.  Wharton  and  others 
against  J.  C.  Drewry  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 


•For  other  cases  see  same  topic  and  section  NVMBSR  In  Dee.  Dig.  ft  Am.  Die.  Kay  No.  eailes  ft  Rap'r  Indexes 
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Etberidge  &  Etberldge,  for  plaintiffs  In  er- 
ror. E.  Marvin  and  Underwood,  Candler, 
Thomson  &  HirsCb,  for  defendants  In  error. 

HOLDEN,  J.  Rev.  M.  B.  Wharton  held  a 
policy  of  Insurance  on  his  life  in  the  North- 
western Mutual  Life  Insurance  Company  for 
$5,000.  The  policy  stated  that  It  was  for 
the  benefit  of  his  wife  and  his  children.  The 
assured  had  two  children  when  the  policy 
was  written.  Upon  his  death,  his  wife  and 
one  child  survived  him.  The  insurance  com- 
pany paid  to  the  surviving  wife  and  child  two- 
thirds  of  the  amount  of  the  policy,  and,  refus- 
ing to  pay  to  them  the  remaining  one-third, 
they  brought  suit  against  It  therefor.  An  an- 
swer was  filed  by  the  Insurance  company,  sug- 
gesting that  the  remaining  one-third  might  be- 
long to  the  widow  and  two  minor  children  of 
a  son  of  the  assured,  who  had  predeceased 
his  father,  and  It  paid  the  remaining  amount 
due  under  the  policy  Into  court;  the  court 
ordering  that  the  widow  and  children  named 
be  made  parties  and  Interplead  with  the 
plaintiffs,  to  determine  who  was  entitled  to 
the  fund.  They  filed  answer,  making  claim 
thereto,  and  the  court,  sitting  as  Judge  and 
Jury,  upon  an  agreed  statement  of  facts, 
awarded  them  the  fund  in  controversy.  To 
this  Judgment  the  plaintiffs  excepted. 

The  policy  provided  that  the  life  of  Whar- 
ton was  Insured  "for  the  benefit  of  Mary  B. 
Wharton,  bis  wife,  and  his  children.  In  the 
amount  of  five  thousand  dollars,"  and  that 
the  Insurer  agreed  to  pay  this  sum  "to  the 
said  beneficiary,  or  their  executors,  admin- 
istrators, or  assigns."  The  policy  further 
provided:  "In  case  of  the  death  of  the  said 
beneficiary,  before  or  at  the  time  of  the 
death  of  the  person  whose  life  Is  assured,  the 
amount  of  the  assurance  shall  be  payable  at 
maturity  to  the  beirs  or  assigns  of  the  said 
person  whose  life  Is  assured."  The  above 
provisions  are  the  only  ones  material  to  be 
considered  In  determining  the  question  In- 
volved. It  Is  clear  from  the  provisions  of  the 
policy  that  the  word  "beneficiary,"  used 
therein,  was  intended  to  Include  all  of  the 
beneficiaries  named.  The  use  of  the  word 
"their"  (which  In  the  policy  was  written  In 
Ink,  the  remainder  of  the  sentence  In  which 
it  occurs  appearing  in  print)  Indicates  this 
to  be  true,  and  we  think  the  word  "benefi- 
ciary" was  Intended  to  Include  all  the  bene- 
ficiaries, wherever  used  in  the  provisions 
above  quoted.  The  provision  In  the  policy 
that,  "In  case  of  the  death  of  the  said  bene- 
ficiary" before  the  death  of  the  assured,  "the 
amount  of  the  assurance  shall  be  payable 
at  maturity  to  the  heirs  or  assigns  of"  the 
assured,  did  not  mean  that  the  amount  due 
on  the  policy  at  the  death  of  the  assured 
should  be  paid  to  his  "heirs  or  assigns,"  If 
his  wife  or  any  one  of  his  children  died  be- 
fore he  died.  This  provision  meant  that 
such  amount  should  be  paid  to  "his  heirs 


or  assigns"  only  in  the  event  he  did  not 
leave  either  wife  or  chUd  surviving  blm,  and 
was  operative  only  in  the  event  his  -wife 
and  all  of  bis  children  died  before  he  died. 
The  meaning  of  the  policy  Is  that,  If  one 
of  the  beneficiaries  named  In  the  policy  died 
before  the  assured,  the  Interest  which  such 
beneficiary  would  have  been  entitled  to  If 
In  life  at  the  death  of  the  assured  should 
go  to  the  "executors,  administrators,  or  as- 
signs" of  such  deceased  beneficiary. 

Unless  thl9  construction  Is  given,  we  do 
not  see  that  any  proper  effect  or  meaning 
can  be  given  to  the  provision  in  the  policy 
that  It  shall  be  payable  "to  the  said  benefi- 
ciary, or  their  executors,  administrators,  or 
assigns."  This  provision  contemplates  that 
It  shall  have  effect  if  any  less  than  all  of 
the  beneficiaries  die,  as  It  makes  the  policy 
payable  to  the  said  beneficiary,  or  their  ex- 
ecutors, administrators,  or  assigns ;  and  as 
the  clause  to  the  effect  that.  In  the  case  of 
death  "of  the  said  beneficiary"  before  tbe 
death  of  tbe  assured,  the  .amount  of  tbe  in- 
surance shall  be  payable  "to  the  heirs  or  as- 
signs" of  the  assured,  makes  provision  as  to 
how  the  amount  of  the  policy  shall  be  paid 
if  oil  the  beneficiaries  should  die  before  the 
death  of  the  assured.  The  provision  that  the 
Insurer  would  pay  "to  the  said  beneficiary, 
or  their  executors,  administrators,  or  as- 
signs," must  have  been  intended  to  provide 
to  whom  the  share  of  a  deceased  beneficiary 
should  be  paid  In  the  event  one  or  more  of 
the  named  beneficiaries  died  before  the  as- 
sured and  left  one  or  more  of  the  other  ben- 
eficiaries surviving.  We  deem  It  unnecessary 
to  discuss  the  general  rules  of  law  regard- 
ing the  vested  Interest  of  beneficiaries  in  a 
policy  of  life  Insurance,  as  we  think  the 
meaning  of  the  policy  Is  as  above  stated,  and 
effect  must  be  given  to  the  intention  of  the 
assured 'and  Insurer  as  expressed  in  the  pol- 
icy. 

The  court  committed  no  error  In  awarding 
one-third  of  the  amount  of  the  policy  to  the 
heirs  at  law  of  tbe  deceased  child  of  the  as- 
sured. See  In  this  connection  Perry  y.  Twee- 
dy, 128  Ga.  402,  57  S.  B.  782,  119  Am.  St. 
Rep.  393;  Diehm  v.  Insurance  Co.,  129  Mo. 
App.  256,  106  S.  W.  139;  Clark  v.  Dawson. 
195  Pa.  137,  45  Att.  674. 

Judgment  afilrmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent 

(135  OtL  S7X) 

NBLSON  T.   ATLANTA,  K.  ft  N.    RY.   CO. 

et  al. 

ATLANTA,  K.  &  N.  RT.  00.  et  al.  t. 

NELSON. 

(Supreme  Court  of  Georgia.     Jan.  10,  1911.) 

(BvltahM  ty  the  Court.) 
1.  Railroads  (i  72»)  —  Covknanis  r- Mkbqkb 
IN  Deed. 

A  railroad  company  made  to  an  owner  of 
land   lying  near  tracks  used   by  it  a   written 
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proposition  to  purchase  a  strip  of  such  land 
on  tbe  following  terms,  covenants,  and  condi- 
tions," setting  out  that  the  strip  was  to  be  used, 
in  connection  witii  other  property,  in  a  general 
plan  for  railroad  terminals,  and  agreements  as 
to  erecting  a  wall,  moving  a  public  street,  not 
using  certain  land  for  stated  purposes,  etc. 
It  provided:  "The  covenants  and  agreements 
herein  stated  to  be  incorporated  in  tbe  deed  to 
said  property^  so  as  to  run  with  the  land  sold." 
The  proposition  was  accepted  in  writing.  Later 
the  purchaser  assigned  its  rights  to  another 
company,  and  tbe  seller,  on  receipt  of  the  pur- 
chase price,  made  to  such  assignee  a  deed,  in 
which  were  included  the  covenante  and  agree- 
ments of  the  contract.  Held,  that  the  contract 
was  merged  into  the  deed,  and  could  not  there- 
after be  enforced  against  the  original  purchaser, 
as  containing  personal  covenants. 

[E!d.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  {  72.*] 

2.  Specific  Pxrfobuance  (8  114*)— PtEADiwo 

— StJFFIOIENCT   OF    PETITION. 

If  there  was  inserted  in  the'  deed  to  the 
assignee  a  provision  that  the  covenants  could 
not  be  enforced,  except  upon  a  certain  contin- 
gency, an  equitable  petition,  seeking  specific  per- 
formance against  the  grantee  in  the  deed,  or 
one  holding  under  it,  without  alleging  tbe 
happening  of  the  condition  precedent,  was  sub- 
ject to  demurrer. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.   i  114.*] 

8.  Sdfficienct  of  Petitiow. 

Tbe  petition  for  specific  performance  was 
demurrable,  and  there  was  no  error  in  dismiss- 
ing it 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  C.  N.  Nelson,  Bishop,  and  others, 
against  the  Atlanta,  Knoxvllle  &  Northern 
Railway  Company.  Judgment  of  dismissal, 
and  plaintiffs  bring  error;  defendant  filing 
cross-exceptions.  Affirmed  on  main  bUl  of 
exceptions,  and  cross-bill  dismissed. 

C  K.  Nelson,  as  bishop  of  the  diocese  of 
Atlanta,  and  as  such  successor  to  the  bishop 
of  the  Protestant  Episcopal  Church  In  th%^; 
diocese  of  Georgia,  and  trustee  of  the  Prot- 
estant Episcopal  Church  in  tbe  diocese  of 
Atlanta,  and  trustee  for  St  Philips  parish, 
filed  an  equitable  petition  against  tbe  Atlan- 
ta, Knoxville  &  Nortbem  Railway  Company, 
alleged  to  be  a  Georgia  corporation,  the 
Louisville  Property  Company,  alleged  to  be 
a  Kentucky  corporation,  and  tbe  LoulsTlIle 
&  Nashville  Railroad  Company,  alleged  to  be 
a  corporation  of  Kentucky,  but  also  a  com- 
mon carrier  in  tbe  state  of  Georgia  and  In 
tbe  city  of  Atlanta.  He  alleged  substan- 
tially as  follows: 

On  February  20,  1904,  tbe  plaintiff  and  tbe 
Atlanta,  Knoxville  &  Northern  Railway  Com- 
pany entered  into  the  following  contract: 
"The  Atlanta,  Knoxville  &  Northern  Railway 
Company  (hereinafter  called  tbe  'railroad') 
hereby  proposes  to  Right  Rev.  O.  K.  Nelson, 
Bishop  of  Georgia,  and  as  such  trustee  for 
tbe  use  of  the  Protestant  Episcopal  Church 
in  the  diocese  of  Georgia,  and  also  trustee 
for  St  Philips  parish  (hereinafter  called 
'tmstee*)  to  purchase  the  following  described 
property,  to  wit:    Commencing  on  the  east- 


erly side  of  Washington  street,  at  the  point 
where  tbe  city  fire  department  property  cor- 
ners vrtth  the  church  property  on  Washing- 
ton street;  mnning  thence  southerly  on  the 
eastern  side  of  Washington  street,  not  less 
tlian  twenty-four  (24)  feet;  thence  easter- 
ly, on  parallel  lines  to  the  property  of  the 
Georgia  Railroad,  so  that  the  north  line  of 
the  church  property  shall  be  a  continuation 
of  the  north  line  at  Waverly  Place,  the  same 
being  a  strip  not  less  than  twenty-four  (24) 
feet  wide,  nor  more  than  twenty-seven  (27) 
feet  wide,  off  the  northerly  end  of  the  church 
property,  adjoining  the  fire  department  prop- 
erty, as  may  be  needed  by  said  railway  com- 
pany, and  being  part  of  land  lot  seventy- 
seven  (77)  in  the  Fourteenth  district  of  Ful- 
ton county,  Georgia — on  tbe  following  terms, 
covenants,  and  conditions,  to  wit:  (1)  The 
trustee  to  have  tbe  right  to  remove  all  that 
part  of  the  chapel  or  Sunday  school  building 
which  stands  on  said  strip  of  land.  (2)  Tbe 
property  so  to  be  purchased  to  be  used  (in 
connection  with  other  property  owned  or  con- 
trolled by  the  railroad)  for  railroad  purposes 
in  a  comprehensive  plan  for  the  freight  ter- 
minals, substantially  shown  by  a  ground 
plan,  blue  print  of  which  is  exhibited  here- 
with. This  plan  contemplates  tbe  relocation 
of  Waverly  Place  approximately  ninety  (90> 
feet  south  of  Its  present  location  so  as  to 
make  its  north  projected  line  coincident  with 
the  south  line  of  the  strip  of  land  hereinbe- 
fore described.  (3)  The  pJice  to  be  paid  for 
said  property  to  be  eighteen  thousand  dol- 
lars ($18,000.00),  which  sum  is  to  cover  the 
value  of  tbe  strip  actually  appropriated  to 
railroad  uses,  and  all  easements  and  rights 
in  tbe  streets  and  sidewalks  on  which  It 
abuts,  and  also  all  damages  to  the  residue 
of  said  church  lot  resulting  from  the  es- 
tablishment and  operation  of  freight  termi- 
nals as  proposed  and  shovra  by  said  blue 
print  Tbe  consequential  damages  herein  re- 
ferred to  are  not  to  Include  any  damages  or 
claim  for  damages  to  the  residue  of  tbe 
property  vested  in  the  trustee  and  his  suc- 
cessors, which  may  be  caused  by  the  construc- 
tion of  approaches  to  a  viaduct  over  the 
tracks  and  yards  of  the  railroads  for  the  pur- 
pose of  extending  Washington  street  north- 
ward. All  claims  for  any  such  damages  shall 
be  unprejudiced  by  this  deal  and  purchase. 
(4)  Waverly  Place,  'as  relocated,'  to  be  six- 
ty (60)  feet  wide,  with  ten  (10)  foot  sidewalks 
on  each  side;  the  roadway  to  be  paved  with 
asphalt,  and  the  sidewalks  paved  and  curbed 
as  In  tbe  present  street  Tbe  north  boundary 
of  said  street  shall  be  separated  from  the 
proposed  railroad  yards  by  masonry  retaining 
wall  surmounted  with  suitable  Iron  guard 
railing  fence.  (5)  The  lots  fronting  on  soutb 
side  of  Waverly  Place,  as  relocated,  are  nev- 
er to.be  used  by  said  railroad  or  its  succes- 
sors or  assigns  for  railroad  purposes,  either 
tracks,  yards,  or  warehouses,  so  long  as  the 
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tnietee  or  his  successors  utilize  the  residue 
of  said  church  property  for  church  purposes. 
(6)  The  roundhouse  situated  on  the  Georgia 
Railroad  near  said  church  property  to  be  re- 
moved within  one  year  from  the  vicinity  of 
said  property,  as  a  part  of  the  changes  In 
said  road  yard.  (7)  The  trustee  to  file  prop- 
er petition  to  the  superior  court  of  Fulton 
county,  praying  for  all  necessary  orders  of 
the  judge  and  chancellor  of  said  court,  to 
authorize  him,  as  bishop  and  trustee  as 
aforesaid,  to  execute  fee-simple  title  deed 
conveying  said  property  to  said  railroad  com- 
pany upon  the  payment  of  the  sum  offered; 
whereupon  the  trustee  is  to  execute  and  de- 
liver such  deed  and  remove  said  building 
from  the  property  conveyed.  (8)  Said  sum 
of  $18,000.00  to  be  paid  by  the  railroad  upon 
approval  by  Its  counsel  of  the  title  to  said 
property  and  the  proceedings  authorizing 
said  sale,  and  the  malting  of  said  deed,  and 
shall  be  made  contemporaneously  with  the 
delivery  of  said  deed.  (9)  The  covenants  and 
agreements  herein  stated  to  be  Incorporated 
in  the  deed  to  said  property,  so  as  to  run 
with  the  land  sold.  (10)  This  proposition, 
on  acceptance  by  the  trustee,  to  constitute  a 
contract" 

The  plaintiff  In  writing  accepted  "the  fore- 
going proposition,  subject  to  the  approval  of 
the  court,"  which  was  obtained.  The  plain- 
tiff, at  the  time  of  the  execution  of  the  con- 
tract, was  the  owner  of  a  piece  of  land  to 
Atlanta,  of  which  the  strip  described  in  the 
contract  was  a  part  The  Interest  In  the 
contract  having  been  assigned  by  the  railway 
company  to  the  Louisville  Property  Company, 
the  plaintiff,  on  April  7,  1904,  conveyed  to 
the  latter  company  the  land  described  to  the 
contract,  by  deed  recorded  In  the  county  rec- 
ords In  a  book  and  page  mentioned,  "which 
deed  is  hereby  shown  to  the  court."  (The 
deed  was  not  attached  to  the  original  peti- 
tion.) By  virtue  of  such  deed  the  Louisville 
Property  Company  assumed  and  became 
bound  for  all  the  conditions  of  the  contract 
above  set  out,  which  were  tocorporated  to 
the  deed ;  but  the  obligations  of  the  railway 
company  to  the  platotlff  still  conttoued  to 
exist,  notwithstandtog  the  liability  of  the 
property  company  also  to  perform  them. 
The  Atlanta,  KnoxviUe  &  Northern  Railway 
Company  has  been  consolidated  and  merged 
with  the  Louisville  &  Nashville  Railway 
Company,  and  on  account  of  the  consolida- 
tion and  merger  the  latter  company  "Is  lia- 
ble for  the  covenants  and  obligations  of  said 
contract,  and  Is  now  in  possession  of  the 
land  covered  by  said  deed,  and  has  graded 
and  laid  its  traclcs  on  the  same,  thus  making 
it  a  part  of  Its  terminal  facilities  to  the  city 
of  Atlanta."  It  was  a  material  inducement 
to  the  sale  that  the  plaintiff's  adjoining  land 
should  be  benefited  and  developed  thereby, 
and  by  such  sale  the  platotlff  had  a  railroad 
frontage  along  the  entire  north  side  of  his 
land  adjototog  the  tracks  of  the  Louisville 
&  Nashville  Railroad  Company.    All  of  the 


covenants  provided  for  in  the  contract  are  a 
necessary  part  of  the  development  of  the 
platotifTs  land.  The  street  called  Waverly 
Place,  "as  relocated,"  Is  a  necessary  ease- 
ment and  way  of  access  to  the  plaintiff's 
land,  bordering  upon  the  railroad  track,  and 
takes  the  place  of  the  old  Waverly  Place  in 
that  respect  That  part  of  the  plaintiff's 
land  bordering  npon  the  railroad  tracla  is 
the  most  valuable  part  on  account  of  Its  busi- 
ness advantages  connected  with  Its  railroad 
frontage,  and  it  Is  toaccesslble  from  the  oth- 
er streets  bounding  the  plaintiff's  land.  The 
land  upon  which  Waverly  Place  was  to  be 
"relocated"  according  to  the  contract  Is  the 
property  of  the  defendant,  the  Louisville 
Property  Company,  which  "said  platotlff  Is 
informed  and  believes  has  no  beneficial  to- 
terest  in  saM.  property,  but  merely  holds  a 
legal  title  for  the  benefit  of  the  defendant 
Louisville  &  Nashville  Railroad  Company, 
and  the  said  Louisville  Property  Company  Is 
substantially  the  same  In  toterest  with  tne 
Louisville  &  Nashville  Railroad  Company, 
has  the  same  officers,  and  Is  subject  to  tlie 
control  of  the  Louisville  &  Nashville  Rail- 
road Company."  The  plaintiff  cannot  be 
compensated  to  damages  for  the  failure  to 
"relocate"  Waverly  Place  as  covenanted  to 
the  contract,  because  damages  would  be  im- 
possible of  computation,  and  the  manage- 
ment of  the  platotlff's  property  for  the  fu- 
ture is  based  upon  this  covenant  and  ease- 
ment, and  the  sale  of  the  land  according 
to  the  contract  was  not  only  a  part  of  the 
plan  for  freight  terminals,  but  a  part  of  tbe 
plan  of  the  plaintiff  for  the  future  develop- 
ment of  said  property  adjoining  such  termi- 
nals, and  was  part  of  the  consideration  mov- 
tog  the  platotlff  to  make  the  contract  A 
remedy  by  action  for  damages  would  be  ta- 
'  hdequate  and  Impossible  of  computation. 
The  prayer  was  that  the  three  defendants 
should  be  decreed  to  specifically  perform  the 
contract,  and  "relocate"  Waverly  Place  In 
the  place  and  manner  as  covenanted  to  be 
done  to  such  contract 

By  amendment  It  was  allied  that  Waver- 
ly Place,  as  It  existed  when  the  contract  was 
made,  was  a  street  about  80  feet  wide,  ex- 
tending from  Washington  street  to  Central 
avenue,  a  distance  of  about  400  feet,  and 
was  the  most  direct  way  from  the  property 
of  the  plaintiff  to  the  central  part  and  busi- 
ness section  of  Atlanta,  and  was  In  con- 
stant use  by  the  public;  that  It  is  now  in 
possession  and  exclusive  use  of  the  defend- 
ants, to  connection  with  their  terminal  fa- 
cilities, and  demand  has  been  made  upon 
each  of  the  defendants  to  relocate  the  street 
as  covenanted  to  the  contract,  but  each  of 
them  has  failed  and  refused  to  do  so.  It 
was  prayed  that  defendants  should  be  en- 
joined from  further  use  of  the  land  where 
Waverly  Place  was  formerly  located,  until 
they  should  have  performed  and  fulfilled 
their  covenants  set  out  to  the  contract  to  re- 
lation to  the  relocation  and  pavement  of  tbe 
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street,  and  tbat  plaintiff  have  sncb  otber  re- 
lief as  be  might  be  entitled  to.  Attacbed  to 
the  amendment  as  an  exhibit  was  a  copy  of 
the  deed  from  the  plaintiff  to  the  LoulsTllle 
Property  C!ompany,  dated  April  7,  1904.  It 
recited  tbe  making  of  tbe  contract  by  tbe 
plaintiff  with  the  Atlanta,  Knoxrllle  &  North- 
em  Railway  Company,  set  out  In  fall  the 
terms  and  covenants  contained  in  it,  the  ob- 
taining of  an  order  of  conrt  allowing  tbe  sale 
In  accordance  with  its  terms,  tbat  tbe  rail- 
way company  had  assigned  its  rights  under 
ench  contract  to  the  Louisville  Property  Com- 
pany, and  tbat  tbe  purchase  price  bad  been 
paid.  In  tbe  deed  was  contained  this  addi- 
tional clause,  not  contained  in  the  contract: 
'fSaid  conditions  shall  not  be  enforceable, 
except  as  to  removal  of  said  roundhouse,  un- 
til the  city  of  Atlanta  allows  exchange  of 
streets,  exchange  of  engine  house  property, 
and  other  changes  shown  in  the  blue  print 
drawing  of  the  proposed  enlargement  of  cer- 
tain terminals  referred  to  in  said  proposal 
of  February  20,  1904."  The  blue  print  draw- 
ing was  not  attacbed  either  to  the  original 
petition  or  to  the  amendment  as  contained  in 
the  record. 

Objection  was  made  to  tbe  allowance  of 
the  amendment.  Before  it  was  made,  a  de- 
murrer to  tbe  petition  was  filed,  on  the  fol- 
lowing grounds:  (1)  Because  the  petitioner 
expressly  disclaims  any  effort  to  recover 
damages,  and  the  allegations  are  insufficient 
to  entitle  blm  to  the  relief  of  specific  per- 
formance. (2)  Because  the  allegations  show 
tbat  tbe  plaintiff  can  be  compensated  in 
damages  for  any  alleged  breach  of  contract 
on  tbe  part  of  the  defendants,  or  either  of 
tbem.  (3)  Because  it  appears  that  the  con- 
tract set  out  in  tbe  original  petition,  which 
was  a  proposition  for  the  sale  of  property, 
had  been  fully  executed  and  become  merged 
into  a  deed  of  conveyance,  tbe  book  and  page 
of  the  record  of  which  was  stated,  but  the 
deed  was  not  set  forth  nor  attacbed  as  an 
exhibit,  and  tbe  suit  was  therefore  brought 
upon  a  contract  which  It  appears  was  not 
at  the  time  tbe  suit  was  filed  In  force  and 
effect,  having  been  fully  performed.  (4)  Be- 
cause no  cause  of  action  was  set  out  in  tbe 
petition  against  the  defendants  or  either  of 
tbem.  The  demurrer  was  renewed  after  the 
making  of  tbe  amendment,  and  was  sustain- 
ed on  all  of  tbe  grounds  thereof,  and  tbe  pe- 
tition as  amended  was  dismissed.  The  plain- 
tiff excepted. 

Z.  D.  Harrison  and  C  L.  Pettigrew,  for 
plaintiffs  in  error.  King  &  Spalding  and  Tye, 
Peeples  &  Jordan,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  definitions  of  personal  cove- 
nants and  covenants  running  with  land  are 
not  difilcult,  but  sometimes  it  Is  a  matter  of 
no  small  diflSculty  to  declare  whether  a  par- 
ticular covenant  belongs  to  tbe  one  class  or 
tbe  otber.  The  diffeience  In  consequences 
69  S.E— 71 


between  a  covenant  the  obligation  of  which 
rmualns  fixed  upon  particular  contracting 
parties  and  one  in  which  a  conveyance  of  the 
land  is  accompanied  by  tbe  obligation  Is 
great.  In  the  case  before  us  a  propositioii 
was  made  for  the  purchase  of  land  on  cer- 
tain stated  "terms,  covenants,  and  condi- 
tions." After  stating  them,  it  was  added: 
"Tbe  covenants  and  agreements  herein  stated 
to  be  Incorporated  in  the  deed  to  said  prop- 
erty, so  as  to  run  with  the  land  sold."  Tbe 
proposition  was  accepted.  Both  parties  as- 
sumed tbat  tbe  covenants  were  of  such  a 
character  tbat  they  could  be  made  to  run 
with  the  land  sold,  and  agreed  that  this 
should  be  done.  We  deal  with  the  case  ac- 
cordingly, without  questioning  the  oorrect- 
ness  of  the  assumption.  If  tbe  deed  had 
been  made  to  tbe  party  contracting  to  pur- 
chase, and  bad  included  tbe  covenants  and 
agreements  stated  in  the  preliminary  con- 
tract as  running  with  the  land,  it  would  bard- 
ly  be  contended  that  such  party  would  b« 
bound  both  by  the  covenants  in  tbe  prelim- 
inary contract,  as  personal,  and  also  by  tbe 
same  covenants  In  the  deed,  as  running  with 
the  land,  at  least  unless  such  a  purpose 
plainly  appeared.  Upon  tbe  making  of  such 
a  deed  containing  these  covenants,  as  the 
parties  agreed,  the  preliminary  contract 
would  have  been  extinguished  and  merged 
Into  the  deed.  Nor  is  that  result  prevented 
because  the  proposed  purchaser  assigned  his 
Interest  to  another,  and  the  deed  containing 
the  covenants  were  made  to  such  assignee, 
which  was  alleged  to  be  also  tbe  owner  of 
the  land  on  which  Waverly  Place  was  to  be 
"relocated." 

Was  It  the  agreement  of  the  parties  tbat 
the  terms  of  tbe  preliminary  contract  of  pur^ 
chase  should  be  binding  upon  -each  person 
who  should  succeed  to  tbe  ownership  of  the 
land,  pending  the  holding,  as  a  covenant  run- 
ning with  and  resting  upon  tbe  land  sold, 
and  also  that  the  original  purchaser  should 
remain  bound  by  the  "terms,  covenants,  and 
conditions"  of  the  preliminary  contract  of 
purchase,  regardless  of  who  owned  the  land? 
Suppose  that  the  adjacent  land  should  pass 
by  sale,  private  or  public.  Into  entirely  differ- 
ent bands;  was  It  the  legal  Import  of  tbe 
contract  that  the  Atlanta,  KnoxvlUe  St 
Northern  Railway  Company  should  neverthe- 
less enter  on  it,  lay  out  a  street,  build  walls, 
etc.?  We  do  not  mean  that  cases  may  not 
exist  where  a  personal  contract  binds  one 
who  is  a  party  to  it,  although  he  has  parted 
with  his  title,  and  bis  grantee  or  assignee 
takes  cum  onere,  subject  to  tbe  covenant, 
while  he  holds ;  but  we  do  not  think  that  tbe 
terms  of  the  contract  before  us  have  that  ef- 
fect, or  are  sufficient  to  save  the  case  from 
tbe  general  rule  that  terms  of  purchase  are 
merged  into  tbe  deed.  There  are  cases 
where  a  contract  provided  for  the  making  of 
a  deed,  and  also  contained  some  otber  sep- 
arate and  distinct  collateral  agreement  by 
one  or  the  other  of  tbe  parties,  and  wbera 
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the  entire  contract  was  held  not  to  be  merg- 
ed into  the  deed.  Instances  of  this  kind  will 
be  found  in  Morris  t.  Whitcher,  20  N.  Y.  41, 
and  Reld  t.  Sycks,  27  Ohio  St  285.  But 
these  cases  are  different  from  one  where  the 
preliminary  contract  provides  for  Its  incor- 
poration in  its  entirety  Into  the  deed,  so  as 
to  make  the  covenants  run  with  the  land, 
and  makes  no  proTlslon  for  their  being  also 
personal.  How  can  covenants  be  termed  col- 
lateral to  a  deed,  which.  In  pursuance  of  an 
express  agreement  in  (Jie  preliminary  con- 
tract, are  to  be  and  are  inserted  in  the  deed? 
The  ground  of  extinguishment  of  the  con- 
tract to  convey  by  the  making  of  the  deed 
has  been  variously  termed  performance,  sat- 
isfaction, or  merger ;  but  the  result  is  prac- 
tically the  same.  On  the  general  rale  and 
«zceptlonal  cases,  see  13  Gyc.  610  et  seq., 
and  notes ;  Devlin  on  Deeds,  850,  a,  b;  Clift- 
on V.  Jackson  Iron  Co.,  74  Mich.  183,  41 
N.  W.  801,  16  Am.  St  Rep.  621,  and  note; 
Davis  V.  Lee,  62  Wash.  330,  100  Pac.-752, 
132  Am.  St  Rep.  973;  Colvin  v.  Schell,  1 
Grant  Cas.  (Pa.)  226;  Fuson  v.  Chestnut 
<Ky.)  109  8.  W.  1192;  Douglas  v.  Union  Mut 
Life  Ins.  Co.,  127  111.  101,  20  N.  B.  51;  Oliv- 
er Refining  Co.  v.  Portsmouth  Cotton  Oil  Re- 
fining Co.,  109  Va.  513,  64  S.  B.  56, 

It  was  contended  that  the  Atlanta,  E^ox- 
vlUe  &  Northern  Railway  Company  could 
assign  its  rights  under  the  preliminary  con- 
tract, but  could  not  assign  its  liabilities,  and 
that  its  obligations  remained  of  force.  The 
agreements  In  that  contract  were  mutually 
binding  upon  the  parties  to  it  Certain 
things  were  set  out  as  covenants  and  con- 
ditions of  the  purchase  and  sale  of  the  land,' 
and  one  of  the  agreements,  binding  on  both, 
was  that  these  covenants  were  to  be  written 
in  the  deed,  "so  as  to  run  with  the  land." 
When  the  deed  was  executed  to  the  Louis- 
ville Property  Company,  which  is  all^;ed 
to  have  been  the  assignee  of  the  interei^t  of 
the  railway  company,  those  agreements  and 
covenants  were  written  into  it;  but  there 
was  also  inserted  a  clause  which  very  ma- 
terially changed  the  right  of  oiforcement 
of  them,  making  such  right  contingent,  in- 
stead of  absolute.  It  read :  "Said  conditions 
shall  not  be  enforceable,  except  as  to  removal 
of  the  roundhouse,  until  the  city  of  Atlanta 
allows  exchange  of  streets,  exchange  of  en- 
gine bouse  property,  and  other  changes 
shown  in  the  blue  print  drawing  of  the  pro- 
posed enlargement  of  railroad  terminals  re- 
ferred to  in  said  proposal  of  February  20, 
1904."  There  was  no  allegation  that  the  city 
of  Atlanta  had  allowed  these  changes,  which 
allowance  was  thus  made  a  condition  preced- 
ent to  the  enforcement  of  the  covenants  in- 
cluded in  the  preliminary  contract  and  copied 
into  the  deed.  Clearly,  as  against  the  Louis- 
ville Property  Company,  an  effort  to  enforce 
the  covenants,  without  alleging  such  allow- 
ance on  the  part  of  the  city,  must  faU.  If 
It  were  conceded  that  as  between  the  two 
j^artles   who  entered  into  the  preliminary 


contract,  the  making  of  the  deed  to  the  as- 
signee of  the  purchaser  did  not  satisfy  the 
contract  as  a  whole,  but  only  to  a  lesser  ex- 
tent and  that  both  parties  were  bound  by 
it  except  to  that  extent,  the  provision  of  the 
deed  on  the  subject  of  the  covenants  which 
were  to  be  made  to  run  with  the  land  was 
different  from  the  provision  6t  the  contract 
on  that  subject  If  it  should  be  suggested 
that  it  might  be  Inferred  that  th»e  was  an 
agreed  modification  of  the  original  terms  In 
the  respect  mentioned,  then  this  should  in- 
ure to  the  benefit  of  the  railway  company 
also.  If  there  was  no  such  assent  or  agree- 
ment on  the  part  of  the  latter  company,  the 
plaintiff  would  not  be  in  a  position  to  claim 
against  it  specific  performance  of  the  con- 
tract If  the  preliminary  contract  is  binding 
on  the  railway  company  as  written,  but  not 
enforceable  as  against  the  Louisville  Proper- 
ty Company,  except  upon  another  express 
condition,  the  two  have  been  so  segregated 
as  to  make  their  liability  to  suit  stand  upon 
different  bases. 

It  is  no  sufficient  answer  to  the  want  of 
any  allegation  on  the  subject  of  the  allow- 
ance of  the  exchanges  on  the  part  of  the  city 
to  say  that  it  was  alleged  that  the  Louisville 
&  Nashville  Railroad  Company  was  in  pos- 
session of  the  land  sold,  and  that  Waverly 
Place,  as  it  existed  when  the  contract  was 
made,  was  In  the  possession  and  exclusive 
use  of  the  defendants,  in  connection  with 
other  terminal  facilities,  when  the  suit  was 
brought  If  the  allegations  that  the  Lonla- 
viUe  &  Nashville  Railroad  Company  was  the 
successor  in  Interest  of  the  Atlanta,  Enox- 
vllle  &  Northern  Railway  Company  and  was 
in  possession  of  the  land  covered  by  the  con- 
tract, and  that  the  LouMville  Property  Com- 
pany held  the  legal  title  for  the  first-men- 
tioned company,  are  to  be  taken  as  meaning 
that  the  Louisville  &  Nashville  Railroad 
Company  stands  in  the  same  position  as  the 
Louisville  Property  Company,  then  the  above- 
mentioned  provision  inserted  in  the  deed 
would  inure  to  its  benefit. 

It  was  contended  that  the  contract  agreed 
to  give  to  the  plaintiff  an  easement  of  way, 
regardless  of  the  public  street  A  person 
may  have  an  easement  without  reference  to 
the  rights  of  the  public.  But  the  contract 
here  involved  was  not  merely  for  an  ease- 
ment but  Included  the  abandonment  of  a 
public  highway  in  a  city  and  the  opening  of 
another  in  its  stead,  or.  as  it  is  called,  "re- 
locating" it.  The  contract  and  deed  stated 
that  the  property  purchased  was  to  be  used 
in  connection  with  other  property  owned  or 
controlled  by  the  railroad  company  for  rail* 
road  purposes  in  a  comprehensive  plan  for 
freight  terminals,  substantially  shown  by  a 
ground  plan,  a  blue  print  of  which  "la  ex- 
hibited herewith."  No  blue  print  was  set  out 
In  the  record,  and  this  general  reference  to 
some  contemplated  comprehensive  plan  -was 
left  to  stand  alone. 

The  presiding  judge  did  not  err  in  sastaln^ 
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Ing  tbe  demurrer  and  Id  dismissing  the  peti- 
tion. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Cro88-bIU  dismissed.  All  the  Justices 
concur,  except  FISH,  C.  J.,  absent 

(135  Oa.  614) 
FIRST  NAT.  BANK  OF  TAI^LAPOOSA 

et  aL  ▼.  MONROB  et  al. 
(Supreme  Court  of  Georgia.    Jan.  11,  1911.) 

(SyOdbut  by  the  Court.) 

1.  Banks  and  Banking  (S  260*)— Nationax, 

Banks— POWEBB—SUBKTYBHIP. 

A  national  bank  in  negotiating  ita  paper 
can  bind  itself  for  the  payment  thereof  by  its  in- 
dorsement thereon ;  but  it  cannot  guarantee  the 
payment  of  the  pai>er  of  othe^,  or  become  sure- 
ty thereon,  solely  for  the  benefit  of  the  latter. 

[Ejd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  964;    Dec.  Dig.  i  260.*] 

2.  Banks  and  Bankino  ({  262*)— National 
Banks— UI.TBA  Vibks  Act  bt  Otfickbt- 
Ratification. 

A  national  bank  loaned  to  one  of  its  cas- 
tomers,  a  private  corporation,  an  amount  great- 
er than  10  per  cent  of  its  unimpaired  capital 
stock  and  surplus,  in  violation  of  the  provisions 
of  the  federal  statute.  The  cashier  of  the  bank, 
who  was  secretary  and  treasurer  of  the  bank's 
debtor,  notified  another  of  this  fact,  and  stated 
to  him  that  the  "only  way  the  bank  could  ex- 
tend any  further  credit"  to  its  debtor  "was  by 
proeurlnK  a  loan"  from  him  "to  be  secured  by 
said  bank,"  and  induced  such  other  i>enon  to 
lend  the  bank's  debtor  $15,000,  upon  the  guar- 
anty of  the  cashier  individually,  and  of  the 
bank  through  its  cashier,  of  the  payment  of  the 
notes  of  the  bank's  debtor  for  the  amount  bor- 
rowed. Held:  (a)  A  national  bank  cannot  rati- 
fv  such  an  ultra  vires  act  (b)  The  fact  tiiat 
the  cashier's  object  in  making  statements  to  the 
lender  to  induce  him  to  make  the  loan  "was  to 
procure  to  said  bank  the  payment  to  it  of  the 
said  amount  so  due  said  bank"  by  its  debtor 
and  to  release  the  cashier  from  his  liability  "in 
making  said  excessive  loan."  and  the  fact  that 
the  bank  received  $11,640.02  of  the  $15,000  boi^ 
rowed,  do  not  estop  it  from  setting  up  the  in- 
validity of  such  guaranty  on  its  part 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  1006;  Dec.  DigJ  i  262.*] 

(AdditiotKa  SyUalui  fiy  Editorial  Staif.) 

3.  Evidence  ({  65*)— Pbesumptions— KnowI/- 
KDOE  or  Law. 

Dvery  person  is  presumed  to  know  the  law, 
and  is  charged  with  notice  of  the  limitation  on 
the  powers  of  a  corporation  fixed  thereby. 

[Ed.  Note. — For  other  cases,  see  Eividence, 
Cent  Dig.  i  86;  Dec.  Dig.  i  65.*] 

Error  from  Superior  Court,  Haralson 
County;  Price  E^lwards,  Judge. 

Action  by  J.  M.  Monroe  and  others  against 
the  First  National  Bank  of  Tallapoosa  and 
others.  Judgment  for  plalntitrs,  and  defend- 
ants bring  error.     Reversed. 

G.  R.  Hutchens  and  Dorsey,  Brewster, 
Howell  &  Heymau,  for  plaintiffs  in  error. 
Lloyd  Thomas,  Griffith  &  Matthews,  and  A. 
C.  Ivlng,  for  defendants  In  error. 

HOLDEN,  J.  The  defendants  In  error, 
hereinafter  called  the  plaintiffs,  In  a  suit  to 


recover  upon  the  guaranty  hereinafter  re- 
ferred to,  and  for  other  purposes,  made  snb- 
stantlally  the  following  allegations:  The 
First  National  Bank  of  Tallapoosa,  one  of 
the  plaintiffs  in  error,  through  its  cashier, 
bad  loaned  one  of  Its  customers,  the  South- 
ern Car  Wheel  Iron  Company  (a  private  cor- 
poration), an  amount  in  excess  of  the- 
amount  permitted  by  law  to  be  loaned  to 
one  person,  and  the  debtor  was  unable  to 
make  any  payment  thereon.  The  cashier  of 
the  bank  stated  to  the  plaintiffs,  who  had  In 
the  bank  the  "stun  of  $20,000  on  a  deposit  of 
twelve  months,"  that  the  bank  would  "readi- 
ly let  said  Iron  company  have  whatever 
money  it  needed,  but  for  the  fact  that  the 
bank  had  already  loaned  said  iron  company 
more  money  than  was  authorized  by  Its 
charter,  and  the  only  way  it  could  extend 
any  further  credit  to  said  Iron  company  was 
by  procuring  a  loan  from  petitioner  to  be 
secured  by  said  bank,"  and  that,  if  the  loan 
was  made,  he  and  the  bank  would  g^iarantee 
the  payment  thereof;  "that  the  entire  man- 
agement of  the  bank  was  left  with  him;  that 
he  bad  frequently  made  such  guaranties  for 
the  bank;  and  that  be  had  full  authority  to 
make  such  guaranty."  On  or  about  May  3, 
1907,  the  cashier  stated  that  he  had  become 
the  secretary  and  treasurer  of  the  iron  com- 
pany, that  he  was  then  in  position  to  make 
the  loan  for  the  plaintiffs  of  $15,000,  and 
that  If  the  loan  was  made,  "the  same  would 
be  sufficient  to  pay  off  all  the  argent  and 
pressing  debts,  and  would  afford  said  South- 
ern Oar  Wheel  Iron  Company  a  sufficient 
working  capital  for  one  month's  run  In  ad- 
vance." The  statement  as  to  the  amount  of 
urgent  and  pressing  debts  was  false,  and 
known  by  the  cashier  to  be  false  when  made. 
Such  debts  amounted  to  $50,000.  The  plahi-. 
tiffs  relied  upon  such  statements  as  true. 
"Statements  of  the  said  cashier  that  he  was 
allowed  by  the  officers  and  directors  of  said 
bank  to  have  the  entire  control  and  man- 
agement of  said  bank  were  true."  The  cash- 
ier's object  in  making  statements  to  the 
plalntura  to  induce  them  to  make  the  loan 
"was  to  procure  to  said  bank,  the  payment 
to  It  of  the  said  amount  so  due  said  bank  by 
said  Southern  Car  Wheel  Iron  Company,  and 
to  release  Rowe  Price  from  his  liability  as 
cashier  In  making  said  excessive  loan."  Up- 
on the  statements  of  the  cashier,  and  rely- 
ing upon  the  guaranty  as  a  valid  and  suffi- 
cient security,  the  plaintiffs  on  May  14,  1907, 
made  the  loan  of  $15,000  to  the  Iron  com- 
pany, and  took  the  latter's  several  notes 
therefor  and  the  guaranty  of  the  cashier  and' 
the  bank  of  the  payment  of  the  notes.  The 
notes  were  placed  for  collection  with  said 
bank,  which  reported  four  of  the  notes  paid 
as  they  matured.  The  other  seven  notes 
are  unpaid,  and  the  Iron  company  "is  hope- 
lessly Insolvent' and  is  now  In  bankruptcy." 
The  bank  and  the  cashier  are  indebted  to 
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the  plaintiffs  $13,000  principal,  besides  Inter- 
est and  attorney's  fees,  on  the  guaranty, 
which,  as  appears  from  a  copy  of  it  set  out 
In  the  petition,  was  signed  by  Rowe  Price 
Individually,  and  by  the  bank  "by  Rowe 
Price,  Cashier."  Eleven  thousand  six  hun- 
dred and  forty  dollars  and  two  cents  of  the 
$15,000  loaned  was  applied  to  the  payment  of 
debts  due  the  bank  by  the  Iron  company.  The 
petition  also  alleged  a  sale  by  the  national 
bank  of  its  assets  to  a  state  bank,  and  pray- 
ed for  a  receiver  to  take  charge  of  its  assets 
and  for  an  Injunction.  We  deem  it  unneces- 
sary to  set  forth  in  detail  all  of  the  remain- 
ing all^ations  of  the  original  petition  and 
of  the  several  amendments  thereto  by  which 
others  were  made  parties.  Demurrers  were 
filed  by  the  banks,  and  to  the  order  overrul- 
ing the  same  they  excepted. 

1.  Corporations  are  creatures  of  the  law, 
and  their  powers  are  limited.  Every  person 
Is  presumed  to  know  the  law,  and  Is  charged 
with  notice  of  the  limitations  on  the  powers 
of  a  corporation  fixed  thereby.  Rev.  St.  U. 
S.  I  6136  (U.  S.  Comp.  St.  1901,  p.  3455),  give 
to  a  national  bank  the  power  to  "make  con- 
tracts" and  "to  exercise  by  its  board  of  di- 
rectors, or  duly  authorized  officers  or  agents, 
subject  to  law,  all  sych  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt;  by  receiving  de- 
posits ;  by  buying  and  selling  exchange,  coin 
and  bullion ;  by  loaning  money  on  personal 
security;  and  by  obtaining,  issuing,  and  cir- 
culating notes  according  to  the  provisions 
of  this  title."  The  provisions  referred  to  do 
not  give  power  to  b  national  bank  to  guar- 
antee the  payment  of  the  obligations  of  oth- 
ers solely  for  their  benefit,  nor  Is  such  power 
Incidental  to  the  transaction  of  the  business 
of  banking.  A  bank  can  lend  its  money,  but 
not  Its  credit  See  McGee  on  Banks  &  Bank- 
ing, §  248;  1  Morse  on  Banks  &  Banking,  {§ 
65,  169;  1  BoIIes  on  Law  of  Banking,  S  25; 
Bolles  on  the  National  Bank  Act  Annotated 
(4th  Ed.)  40,  i  10.  A  national  bank  in  ne- 
gotiating its. paper  can  bind  itself  for  the 
payment  thereof  by  its  indorsement  thereon, 
but  it  cannot  guarantee  the  payment  of  the 
paper  of  others,  or  become  surety  thereon, 
solely  for  the  benefit  of  the  latter. 

2.  The  plaintiffs  in  their  petition  seeking 
to  recover  against  the  bank  on  its  guaranty 
of  notes  amounting  to  $15,000.  of  the  iron 
company,  given  to  the  plaintiffs,  allege, 
among  others,  the' following  facts:  The  cash- 
ier of  the  bank  stated  to  them  that  the 
bank  would  "readily  let  said  iron  company 
have  whatever  money  it  needed  but  for  the 
fact  thftt  the  bank  had  already  loaned  said 
Iron  company  more  money  than  was  author- 
ized by  its  charter,  and  the  only  way  it  could 
extend  any  further  credit  to'  said  iron  com- 
pany was  by  procuring  a  loan  from  petition- 
ers to  be  secured  by  said  bank,"  and  that,  if 
the  loan  was  made,  the  bank  and  its  cashier 


as  an  individual  would  guarantee  the  pay- 
ment thereof.  The  cashier  became  secretary 
and  treasurer  of  the  Iron  company,  and  stat- 
ed to  the  plaintiffs  that  he  was  then  In  a 
position  to  make  the  loan  for  them  of  $15,- 
000,  and  falsely  stated  that,  if  the  loan  was 
made,  "the  same  would  be  sufficient  to  pay 
off  all  the  urgent  and  pressing  debts,  and 
would  afford  the  said  Southern  Car  Wheel 
Iron  Company  a  sufficient  working  capital 
for  one  month's  run  in  advance."  The  object 
of  the  cashier  in  making  statements  to  de- 
fendants In  error  to  induce  them  to  make  the 
loan  "was  to  procure  to  said  bank  the  pay- 
ment to  it  of  the  said  amount  so  due  said 
bank  by  said  Southern  Car  Wheel  Iron  Com- 
pany, and  to  release  Rowe  Price  from  his 
liability  as  cashier  in  making  said  excessive 
loan."  It  is  contended  by  counsel  for  tbe 
plaintiffs  that,  by  reason  of  the  facts  stated 
in  the  petition,  and  especially  by  reason  of 
the  fact  that.  In  pursuance  of  an  understand- 
ing between  the  bank  and  the  iron  company, 
the  bank  was  paid  part  of  the  money  loaned 
by  them,  the  bank  is  estopped  from  con" 
tending  that  its  guaranty  was  unauthorized. 
We  cannot  agree  with  this  contention.  It 
will  be  observed  that  the  bank  did  not  re- 
ceive on  the  debt  of  the  iron  company  all  of 
the  money  loaned  by  the  defendants  in  error. 
In  the  cases  of  People's  Bank  v.  National 
Bank,  101  U.  8.  181,  25  L.  Ed.  907,  Talman 
V.  Rochester  City  Bank,  18  Barb.  (N.  Y.)  123, 
the  entire  amount  realized  in  the  transaction 
went  to  the  bank,  in  pursuance  of  an  agree- 
ment between  it  and  its  debtors,  and  the 
transactions  there  involved  were  not  IllegaL 
While  It  is  alleged  that  the  money  was 
loaned  on  the  guaranty  of  the  bank,  the 
loan  was  really  made  to  the  iron  company, 
and  the  payment  of  its  notes  was  guar- 
anteed by  the  bank.  Rev.  St  U.  8.  §  5200 
(U.  S.  Comp.  St  1901,  p.  3494),  as  amended 
by  Act  June  22,  1906,  c.  3516,  34  Stat  451 
(U.  S.  Comp.  St  Supp.  1909,  p.  1331),  pro- 
hibits a  national  bank  from  making  to  any 
one  person,  firm,  or  corporation  a  loan  In  ex- 
cess of  one-tenth  of  its  unimpaired  capital 
stock  paid  In  and  its  unimpaired  surplus. 
The  allegations  of  the  petition  that  the  cash- 
ier told  the  plaintiffs  that  the  bank  had 
loaned  the  iron  company  an  amount  in  ex- 
cess of  that  prohibited  by  law  evidently  had 
reference  to  this  law.  The  petition,  there- 
fore, shows  that  the  plaintiffs  In  error  knew, 
when  the  loan  was  made  by  them,  that  tbe 
bank  had  loaned  the  Iron  company  an 
amount  exceeding  10  per  cent  of"  its  unim- 
paired capital  stock  and  surplus,  in  violation 
of  the  federal  statute  above  mentioned.  It 
does  not  appear  from  the  petition  that  the 
plaintiffs  knew,  when  the  loan  was  made, 
that  any  of  the  money  loaned  was  to  go  to 
the  bank.  Treating  the  case  on  the  theory 
that  the  loan  was  made  by  the  plaintiffs  to 
the  iron  company  for  the  sole  benefit  of  the 
latter,  the  guaranty  would  be  void  under 
the  ruling  made  In  the  1st  division  of  the 
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opinion;  and  tbe  fact  that  the  l>ank  was  a 
creditor  of  the  iron  company,  and  therefore 
Interested  in  its  securing  more  money  and 
Interested  In  its  success,  would  not  make 
the  guaranty  valid  nor  would  the  guaranty 
be  valid  because  the  plaintiffs  made  the  loan 
to  the  iron  company  because  of  the  guar- 
anty of  the  bank.  The  amount  of  tbe  loan 
received  by  the  bank  reduced  its  debt  against 
the  iron  company  to  that  extent,  but  the 
bank,  by  reason  of  Its  guaranty,  engaged  to 
pay  It  back  to  the  plaintiffs  if  tbe  Iron  com- 
pany did  not  pay  it.  Before  the  loan  the 
bank  had  the  obllgatlcHi  of  the  Iron  company 
for  this  amount  After  the  loan  the  bank 
had  this  amount  paid  in  cash,  but  with  its 
obligation  outstanding  to  repay  this  amount 
to  the  plaintiffs  If  the  iron  company  did  not 
But  the  bank  got  only  $11,640.02  of  the  $15,- 
000  loaned,  though  it  guaranteed  the  pay- 
ment of  the  full  amount  thereof.  The  bal- 
ance of  something  over  $3,000  was  kept  by 
the  Iron  company.  Neither  in  fact  nor  in 
theory  had  the  bank  reduced  the  amount  it 
was  liable  to  lose  on  the  iron  company.  The 
law  will  not  look  merely  to  the  form,  but 
It. will  look  to  the  substance  of  a  transac- 
tion in  determining  Its  legality  and  effect; 
and,  on  examining  this  transaction,  we  find, 
taking  the  allegations  of  the  petition  to  be 
true,  that,  while  the  cashier  of  the  bank  in 
undertaking  to  evade  the  federal  statute  pro- 
hibiting a  loan  of  over  10  per  cent  of  its 
capital  stock  and  surplus  to  the  Iron  compa- 
ny had  wiped  from  Its  books  a  showing  of 
indebtedness  of  the  Iron  company  to  tbe 
bank,  in  practical  effect  the  bank  had  at- 
tempted to  assume  liability  for  a  greater  in- 
debtedness of  the  iron  company  than  it  orig- 
inally owed  the  bank.  According  to  the  al- 
legations of  the  petition,  the  very  purpose 
of  the  cashier  was  to  obtain  a  loan  from 
the  plaintiffs  of  $15,000  for  the  Iron  company 
on  the  guaranty  of  its  payment  by  the  bank. 
In  order  that  a  part  of  the  money  might  be 
used  to  pay  the  debt  of  the  Iron  company, 
which  was  an  excessive  loan  in  violation  of 
the  federal  statute.  The  plaintiffs  knew  that 
part  of  tbe  $15,000  they  loaned  was  to  go  to 
pay  some  of  the  pressing  debts  of  the  Iron 
conipany  and  part  to  defray  the  expense  of 
operating  its  plant  for  a  month;  and,  while 
they  did  not  know  that  part  of  the  loan  was 
to  pay  debts  due  the  bank,  if  they  are  to 
take  advantage  of  the  fact  that  part  of  the 
money  went  to  pay  debts  of  the  iron  com- 
pany to  the  bank,.  In  an  action  on  the  con- 
tract they  will  have  to  let  the  legality  of  the 
matter  be  governed  .by  all  of  the  facts,  and 
all  of  the  alleged  facts  show  that,  after  the 
loan  and  a  receipt  of  a  part  of  it  by  the 
bank,  the  latter  had  a  risk  on  the  iron  com- 
pany for  a  greater  amount  than  it  had  be- 
fore the  loan,  and  that  the  cashier  in  obtain- 
ing the  loan  was  endeavoring  by  indirection 
to  circumvent  the  statute  prohibiting  a  loan 
of  over  10  per  cent,  of  Its  capital  stock  and 
surplus  to  tbe  iron  company.    The  loan  by 


a  national  bank  of  more  ttian  10  per  cent 
of  its  capital  stock  and  surplus  to  one  cus- 
tomer is  an  act  prohibited  by  law,  whether 
done  directly  or  indirectly.  The  transaction 
In  question  offended  this  express  prohibition 
of  the  law. 

It  has  been  ruled  In  many  cases  tiiat  one 
who  received  from  a  corporation  a  benefit 
under  a  contract  involving  merely  an  ultra 
vires  act  of  a  corporation  cannot  defeat  the 
enforcement  of  the  contract  though  tbe  com- 
mission of  ultra  vires  acts  by  a  corporation 
subject  it  to  a  forfeituris  of  its  charter  by 
the  government  1  Clark  &  Marshall  on  Pri- 
vate Corporations,  (  225  (b),  p.  600 ;  1  Bolles 
on  Law  of  Banking,  |  24 ;  2  Morse  on  Banks 
&  Banking,  (  732.  But  an  ultra  vires  act  of 
a  corporation  Is  not  binding  upon  it  and 
It  cannot  ratify  such  an  act  or  be  estopped 
from  claiming  It  to  be  void,  under  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States.  '  In  First  National  Bank  v.  American 
National  Bank,  173  Mo.  163,  158,  72  S.  W. 
1069,  1060,  it  was  said:  "The  powers  of  a 
national  bank  under  tbe  national  banking 
act  are  essentially  matters  for  federal  con- 
struction and  interpretation,  and,  whatever 
rules  may  obtain  In  the  several  states  as  to 
tbe  powers  of  corporations  under  state  stat- 
utes, all  state  courts  must  yield  to  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States,  construing  the  powers  of  national 
banks  under  the  national  banking  act."  The 
court  then  proceeds  to  show  that  the  Su- 
preme Court  of  the  United  States  has  decid- 
ed that  a  national  bank  has  no  power  to  bind 
itself  that  a  draft  drawn  on  Its  customer 
will  be  paid,  and,  when  sued  on  such  a  con- 
tract, It  can  plead  ultra  vires,  and  the  fact 
that  the  other  party  to  the  contract  has  per- 
formed his  part  of  it  does  not  estop  the  bank 
from  so  pleading.  The  court  concludes  its 
opinion  in  these  words:  "It  will  be  of  no 
profit  in  this  case  to  consider  the  rules  of 
law  adopted  by  tbe  several  states  bearing 
upon  the  power  of  banks  organized  by  au- 
thority other  than  the  federal  ^government 
to  enter  into  such  contracts,  or  to  interpose 
the  defense  of  ultra  vires  after  the  other 
party  to  the  contract  has  fully  performed  it; 
for  the  decisions  of  the  federal  courts  treat 
all  such  contracts  as  void  and  unenforceable 
as  to  national  banks,  and  this  court  is  In 
duty  bound  to  defer  to  those  federal  deci- 
sions." See,  In  this  connection,. Commercial 
National  Bank  v.  Plrle,  82  Fed.  799,  27  C. 
C.  A.  171.  In  California  Bank  v.  Kennedy, 
167  U.  S.  862,  368.  17  Sup.  Ct  831,  833  (42 
L.  Ed.  198),  the  court  quotes  approvingly 
from  a  previous  decision  of  that  court  the 
following  language:  "The  doctrine  of  ultra 
vires,  by  which  a  contract  made  by  a  corpo- 
ration beyond  the  scope  of  Its  coriwrate  pow- 
ers is  unlawful  and  void  and  will  not  sup- 
port an  action,  rests,  as  this  court  has  often 
recognized  and  affirmed,  upon  three  distinct 
groands:  The   obligation   of   any   one  con- 
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tractlng  with  a  corporation  to  take  notice  of 
the  legal  limits  of  its  powers;-  the  interest 
of  the  stockholders  not  to  be  subject  to  risks 
which  they  have  never  undertaken;  and, 
above  all,  the  Interest  of  the  public  that  the 
corporation  shall  not  transcend  ~the  powers 
conferred  upon  it  by  law."  In  De  La  Yergne 
Co.  ▼.  Gennan  Savings  Institution,  175  U.  S. 
40,  58,  20  Sup.  Ct  20,  25,  44  L.  Ed.  65,  the 
court  says:  "Whatever  doubts  might  have 
been  once  entertained  as  to  the  power  of 
corporations  to  set  up  the  defense  of  ultra 
vires  to  defeat  a  recovery  upon  an  executed 
contract,  the  rule  is  now  well  settled,  at 
least  in  this  court,  that,  where  the  action 
is  brought  upon  the  illegal  contract,  it  is  a 
good  defense  that  the  corporation  was  pro- 
hibited by  statute  from  entering  into  such 
contract,  although  in  an  action  upon  a  quan- 
tum meruit  it  may  be  compelled  to  respond 
for  the  l>eneflt  actually  received."  In  2 
Page  on  Contracts,  §  1094,  it  is  said:  "If  the 
contract  is  invalid  as  against  public  policy 
or  forbidden  by  statute,  estoppel  has  no  ap- 
plication." Also,  In  this  connection,  see  Pull- 
man's Car  Co.  T.  Transportation  Co.,  171  U. 
S.  138,  18  Sup.  Ct  808,  43  L.  Ed.  108;  Con- 
cord First  Nat  Bank  v.  Hawkins,  174  U.  S. 
364,  19  Sup.  Ct  739,  43  L.  Ed.  1007;  Central 
Transportation  Co.  v.  Pullman's  Car  Co.,  130 
U.  S.  24,  11  Sup.  Ct  478,  35  L.  Ed.  55;  Mc- 
Cormlck  v.  Market  Bank,  165  n.  S.  538, 17  Sup. 
Ct.  433,  41  L.  Ed.  817;  Reese  on  Ultra  Vires, 
U  58,  59,  60,  69,  70,  74,  78.  In  the  recent  case 
of  Citizens'  Nat  Bank  v.  Appleton,  216  U.  S. 

196,  30  Sup.  Ct  364,  54  L.  Ed. ,  the  facts 

were  in  many  respects  the  same  as  they  are 
in  the  case  we  are  considering,  but  the  suit 
there  held  to  be  maintainable  was  construed 
to  be  one  on  an  implied  contract,  and  not  on 
the  express  contract  of  guaranty.  Whether 
the  plaintiffs  could  recover  the  amount  re- 
ceived by  the  national  bank  In  a  suit  other 
than  one  on  the  guaranty  is  a  question  not 
involved  in  this  case,  and  need  not  be  con- 
sidered or  decided. 

The  petition  in  this  case,  properly  con- 
strued is  to  recover  solely  on  the  guaranty 
of  the  national  bank.  In  an  amendment  the 
plaintiffs  prayed,  if  it  tie  determined  that 
the  guaranty  was  not  legal  and  binding,  that 
they  recover  $7,131.02  with  which  their  12 
months'  time  deposit  was  debited  and  the 
account  of  the  iron  company  credited  some 
time  before  the  loan  was  made,  and  $400  in- 
terest due  on  the  time  deposit,  which  amount 
of  interest  the  defendant  agreed  to  release 
the  bank  from  paying  by  reason  of  certain 
facts  alleged.  No  recovery  of  either  of  these 
amounts  could  be  had  under  all  the.  allega- 
tions of  the  petition  and  amendments.  Mere 
unauthorized  entries  on  the  l>ooks  of  the 
bank,  whereby  the  time  deposit  of  the  plain- 
tiffs was  debited  with  $7,131.02,  did  not 
change  the  existing  liability  of  the  bank  to 
them,   nor  create   any   new   liability  as   to 


them.  Viewing  the  transaction  from  any 
standpoint  the  guaranty  of  the  national 
bank  was  one  which  the  bank  could  not  rat- 
ify, or  estop  itself  from  having  declared  void ; . 
and  the  petition  for  the  reason  hereinbefore 
set  forth  was  subject  to  the  first  and  third 
grounds  of  the  demurrer,  which  were  grounds 
of  general  demurrer.  Whether  the  peti- 
tion was  subject  to  general  demurrer  for  any 
reason  other  tlian  the  ones  we  have  based 
our  decision  on,  or  to  the  second,  fourth,  and 
fifth  grounds  of  the  demurrer,  or  either  of 
them,  is  left  open  without  prejudice  to  any 
of  the  parties. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(m  Ga.  S97) 

MANNING  et  al.  v.  MANNING  et  aL 

(two  cases). 

(Supreme  Court  of   Georgia.     Jan.  11,  1911.) 

(8»lW)ui  bv  the  Covrt.) 

1.  TiiuSTS  (I  72*)— BEStrtTiNO  Tedbt^-Pxtb- 
CHASE  or  Land  with  Monet  of  Another. 

Where  a  mother  buys  a  tract  of  land  with 
money  belonging  to  her  minor  children,  and 
takes  the  legal  title  in  her  own  name,  eqaity 
will  imply  a  trust  against  her  and  her  vendee 
with  notice  of  the  children's  equitable  title. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  102;   Dec.  Dig.  i  72.»] 

2.  Trusts  (|  865*)— Actions  to  Enforce— 
Laches. 

Where  the  children  after  attaining  ma- 
jority agree  with  their  mother  that  she  shall 
occupy  the  land  during  her  life,  receiving  the 
rents,  issues,  and  profits  therefrom,  if  after- 
wards one  of  the  children  fraudulently  pro- 
cures a  deed  from  the  mother,  conveying  to  bim 
the  entire  premises,  he  cannot,  in  the  al»ence 
of  any  intervening  equity  or  estoppel,  urge  the 
inaction  of  the  other  children,  during  their 
mother's  lifetime,  as  such  laches  as  will  bar  their 
action,  instituted  four  years  after  the  death  of 
the  mother,  against  him  to  declare  a  trust  in 
the  land,  and  cancel  his  alleged  fraudulent  deed. 
[Bid.  Note.— For  other  cases,  see  Trusts,  Oent 
Dig.  §!  571,  572;    Dec.  Dig.  |  365.*] 

3.  Vendor  and  Purchaser  (|  232*)— Bowa 
Fide  Purchasers — CoNSTSuonvE  Notice — 
Possession. 

The  possession  or  occupancy  of  land  which 
will  be  notice  of  the  occupant's  title  must  have 
some  element  in  it  indicative  that  tbe  occupancy 
is  exclusive  in  Its  nature.  Where,  therefore,  a 
daughter  lives  in  the  honse  with  her  mother, 
upon  land  the  title  of  which  is  in  the  motlier, 
and  where  the  mother  receives  the  rents,  Issues, 
and  profits  of  the  land,  a  bona  fide  purchaser 
from  the  mother  while  in  possession  of  the  land 
takes  his  title  freed  from  any  secret  equity  of 
the  daughter. 

[Ed.  Note.— For  other  caseb,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  540-544;  Dec.  Dig.  S 
232.*] 

4.  Evidence  d  230*)— ADiassioNS— Forhes 
Owners. 

After  one  in   possession   of  land,  clothed 

with  the  legal  title,  conveys  the  land  to  a  bona 
fide  purchaser,  his  subsequent  declarations  Im- 
pugnmg  the  integrity  of  his  conveyance  are  In- 
admiasible  in  evidence  to  invalidate  his  deed. 

[Ed.  Note. — For  other  cases,  see  EMdenoe. 
Cent.  Dig.  §§  835,  837,  846;   Dec.  Dig.  {  230.*) 
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Brror  from  Superior  Court,  Milton  Coun- 
ty; H.  L.  Patterson,  pro  hac  Judge. 

Action .  by  C.  A.  Manning  and  otbers 
against  W.  N.  Manning  and  others.  Judg- 
ment of  nonsuit,  and  plaintiffs  tiring  error, 
defendants  filing  cross-exceptions.  Afllrmed 
on  botb  bills  of  exceptions. 

Cora  A.  Manning  and  Mary  I.  Crialer  filed 
tbelr  i>etltlon  against  William  N.  Manning, 
J.  P.  Brooke,  and  W.  B.  Maxwell,  administra- 
tor of  the  will  annexed  of  Mary  Manning, 
wherein  It  was  alleged  that  Reuben  S.  Man- 
ning died  In  the  year  1848,  leaving  a  widow, 
Mary  Manning,  and  seven  children,  the 
youngest  three  of  whom  are  the  petitioners 
and  William  N.  Manning;  that  A.  T.  Camp 
qualified. as  guardian  of  petitioners  and  Wil- 
liam N.  Manning,  and  as  such  guardian  re- 
ceived from  the  estate  of  their  deceased  fa- 
ther the  sum  of  $810,  which  he  in  the  year 
18S2  invested  in  two  lots  of  land,  which  are 
described  in  the  petition,  taking  the  legal 
title  thereto  in  the  name  of  Mary  Manning. 
The  Investment  was  made  with  the  knowl- 
edge of  Mary  Manning  that  the  money  of 
the  three  named  children  had  purchased  the 
land,  and  she  went  into  possession  thereof 
as  trustee  for  these  children.  Mary  Man- 
ning and  her  three  children  jointly  occupied 
the  premises  for  many  years,  and  one  of  the 
plaintiffs,  Cora  A.  Manning,  is  now  In  po» 
session  of  the  house  with  1%  acres  of  land 
attached.  In  the  year  1893  William  N.  Man- 
ning, with  full  knowledge  that  he  and  eadi 
of  the  plaintiffs  were  entitled  to  a  one-third 
undivided  Interest  in  the  land,  fraudulently 
Induced  his  mother  to  make  him  a  deed.  He 
procured  the  deed  by  representing  to  his 
mother  that  the  instrument  was  a  will,  rev- 
ocable at  her  pleasure;  and  his  mother,  be- 
ing above  70  years  of  age,  feeble  In  mind 
and  body,  and  wholly  illiterate,  relying  upon 
the  statement  of  her  son  that  the  paper  was 
a  will  and  not  a  deed,  and  that  It  was  nec- 
essary for  her  to  sign  such  paper  In  order 
to  secure  support  during  the  remainder  of 
her  life,  and  Ignorant  that  the  interest  of 
petitioners  was  being  Jeopardized  In  conse- 
quence of  her  contemplated  act,  and  upon  a 
full  understanding  that  the  disposition  of 
the  land  would  remain  jpermanently  under 
her  control,  signed  the  Instrument  presented 
by  her  son,  without  receiving  any  considera- 
tion therefor.  When  the  three  children  came 
of  age  their  guardian  Informed  their  mother 
that  he  would  have  to  sell  the  land  to  pay 
to  the  children  their  distributive  shares 
which  had  been  invested  in  the  land;  where- 
upon petitioners  and  William  N.  Manning 
then  and  there  requested  their  guardian  not 
to  sell  the  land,  but  to  allow  their  mother 
to  live  on  the  land  during  her  life,  stating 
that  at  her  death  they  could  divide  it 
amongst  themselves.  The  three  children  as- 
sented to  this  arrangement,  end  the  land  re- 
mained In  the  possession  of  the  widow  until 
her  death  in  June,  1901.  About  the  year 
1897  William  N.  Manning  notified  his  mother 


that  he  claimed  the  entire  land  under  the 
deed  from  her;  and  thereupon  she  made  a 
will  repudiating  the  deed,  and  setting  forth 
in  the  will  the  circumstances  under  which 
it  was  procured.  Mary  Manning  never  sur- 
rendered the  land  to  William  N.  Manning, 
but  continued  to  occupy  the  same  until 
her  death,  and  Cora  A.  Manning  Is  now  In 
possession  of  the  dwelling  and  about  IVt 
acres  of  land  attached.  In  the  year  1904 
William  N.  Manning  conveyed  to  J.  P.  Brooke 
a  part  of  the  land,  with  notice  of  the  rights 
of  petitioners,  and  with  knowledge  that  Mary 
Manning  had  no  power  to  convey  to  William 
N.  Manning  the  entire  premises.  Mary  Man- 
ning claimed  possession  of  said  land  only  as 
tenant  of  petitioners  and  William  N.  Man- 
ning, under  the  tetms  of  the  agreement  that 
she  was  to  remain  in  possession  during  her 
life.  Before  her  death  Mary  Manning  sold 
off  two  parcels  of  the  land,  one  consisting  of 
10  acres,  and  the  other  20  acres.  The  pray- 
ers were  that  the  right  and  title  of  petition- 
ers to  a  Joint  interest  in  the  premises  be 
set  up  and  established  by  appropriate  de- 
cree ;  that  the  deed  from  Mary  Manning  to 
William  N.  Manning  be  set  aside  and  can- 
celed; that  the  petitioners  be  declared  ten- 
ants in  common  with  defendants  J.  P.  Brooke 
and  William  N.  Manning;  that  William  N. 
Manning  be  required  to  account  for  the 
rents,  Issues,  and  profits  received  by  him  In 
excess  of  the  amount  that  be  would  be  en- 
titled to  hold  as  tenant  In  common;  and 
that  a  partition  of  the  premises  be  decreed, 
and  the  Interest  of  petitioners  and  each  of 
the  defendants  be  apportioned  to  them  In 
severalty. 

The  defendants  Manning  and  Brooke  de- 
murred generally  and  specially.  The  special 
demurrers  were  met  by  appropriate  amend- 
ments, and  the  court  overruled  the  general 
demurrer.  These  defendants  also  answered, 
denying  all  the  essential  averments  of  the  . 
petition.  At  the  conclusion  of  the  plaintiffs' 
evidence  the  court  awarded  a  nonsuit  El^- 
ceptlons  were  taken  to  this  Judgment,  and  to 
certain  rulings  relating  to  the  exclusion  of 
evidence.  Manning  and  Brooke  sued  out  a 
cross-bill  of  exceptions,  complaining  of  the 
overruling  of  their  demurrer. 

J.  A.  Dodgen,  J.  H.  Dodgen,  and  Daley, 
Chambers  &  Smith,  for  plaintiffs  in  error. 
Geo.  F.  Gober,  J.  P.  Brooke,  and  Jas.  K. 
Hines,  for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  prayers  of  the  petition  are  to 
declare  a  resulting  trust  against  the  holder 
of  the  legal  title,  for  partition,  and  for  ac- 
counting and  other  relief.  A  trust  is  Im- 
plied whenever  the  legal  title  Is  in  one  per- 
son, but  the  beneficial  Interest,  either  from 
the  payment  of  the  purchase  money  or  other 
circumstances,  is  either  wholly  or  partially 
In  another.  Civ.  Code  1895,  i  31o0.  The  al- 
legations are  that  the  land  was  purchased 
with  money  belonging  to  the  two  plalntlflli 


Digitized  byLjOOQlC 


1128 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


and  the  defendant  William  N.  Manning,  dur- 
ing their  minority,  but  that  the  deed  was 
made  to  their  mother.  If  the  title  was  ac- 
quired by  the  mother  under  these  circum- 
stances, she  held  the  land  in  trust  for  the 
beneficiaries,  whose  money  was  used  In  pay- 
ing for  it,  and  the  cestuls  que  trustent  may 
maintain  an  equitable  petition  for  the  pur- 
pose of  declaring  the  trust 

The  subsequent  conveyance  by  the  mother 
to  the  defendant  William  N.  Manning,  if 
tak^i  with  notice  of  the  plaintiffs'  equity, 
would  not  deprive  the  plaintiffs  of  their 
remedy.  A  purchaser  from  one  whose  title 
is  subject  to  the  equity  of  another,  and  who 
has  notice  of  sucA  equity,  takes  the  land 
burdened  with  the  equity.  In  the  hands  of 
any  but  an  innocent  purchaser  of  the  prop- 
erty, the  fiduciary  character  clings  to  it.  27 
Am.  &  £]ng.  Enc.  Law,  251;  Maddox  t.  Ox- 
ford, 70  Ga.  179. 

2.  The  plaintiffs  are  not  barred  of  their 
remedy  from  lapse  of  time.  It  is  alleged 
tliat,  soon  after  the  youngest  three  children 
of  Reuben  Manning  (the  plaintiffs  and  the 
defendant  William  N.  Manning)  had  attain- 
ed their  majority,  it  was  agreed  amongst 
them  that  their  mother  should  have  the  ex- 
clusive occupancy  of  the  land  during  her 
life.  The  defendant  William  N.  Manning,  if 
he  made  such  agreement,  is  not  in  a  poslUon 
to  urge  in  a  court  of  conscience  that  his  sis- 
ters, by  respecting  and  observing  their  con- 
tract with  him  and  his  mother,  are  guilty  of 
laches  in  not  bringing  the  present  action 
during  the  lifetime  of  the  mother.  There  is 
no  statute  of  limitations  regarding  the  time 
in  which  actions  for  land  must  be  brought; 
and  as  this  suit  was  instituted  four  years 
after  the  death  of  the  mother,  and  no  inde- 
pendent equities  or  estoppels  have  inter- 
vened, the  plaintiffs  are  not  in  such  laches 
as  debars  their  right  of  action.  The  de- 
murrer was  therefore  properly  overruled. 

3.  But  the  plaintiffs  failed  to  prove  all  the 
essential  allegations  of  their  petition.  They 
offered  testimony  of  declarations  of  their 
mother  as  to  the  payment  of  the  purchase 
money.  One  witness  testified  that  the  moth- 
er declared  that  the  money  used  in  the  pay- 
ment of  the  land  was  the  distributive  shares 
of  the  youngest  three  children,  and  that  the 
land  belonged  toHbem.  Another  witness  tes- 
tified that  the  mother  had  stated  that  the 
land  was  purchased  with  the  money  obtain- 
ed from  the  guardian  of  all  the  children  of 
Reuben  Manning,  all  of  whom  except  the 
youngest  three  were  settled  with  as  they  re- 
specti  vely  readied  their  majority.  The  plain- 
tiff Mrs.  Crisler  had  not  lived  on  the  land 
since  1870,  and  the  plaintiff  Cora  Manning 
lived  in .  the  same  house  with  her  mother 
until  the  latter's  death,  and  since  then  had 
remained  in  the  house  and  retained  posses- 
sion of  the  curtilage,  which  contained  about 
one  acre  and  a  half.  The  defendant  William 
K.  Manning,  since  the  deed  to  him  from  his 
mother,  had  been  in  actual  possession  of  ail 


the  land  except  the  bouse  and  cartilaga. 
No  proof  was  offered  to  show  that  be  ever 
contended  or  admitted  that  any  part  of  his 
or  the  plaintiffs'  inheritance  went  into  tbe 
purchase  of  tlie  land,  or  that  he  had  any 
actual  notice  of  such  investment  Nor  was 
there  any  proof  that  he  perpetrated  any 
fraud  on  his  mother  in  the  purchase  of  the 
land.  If  Mrs.  Manning  had  sold  tbe  land  to 
a  stranger  without  notice  of  the  plaintiffs' 
equity,  his  title  would  have  been  taken  free 
from  such  equity. 

Tbe  defendant  William  Manning,  so  far  as 
the  proof  developed,  stands  in  the  same  re- 
lation io  the  plaintiffs'  attempt  at  assertion 
of  their  equity  in  the  land  as  if  he  were  a 
stranger.  His  deed  recited  a  valuable  con- 
sideration, and  no  testimony  was  adduced  to 
impeach  this  recital.  He  was  not  shown  to 
have  actual  notice  of  the  plaintiffs'  equity, 
nor  are  there  any  facts  disclosed  from  which 
notice  may  be  implied.  The  circumstance 
that  one  of  tbe  plaintiffs  lived  in  the  house 
with  ber  mother  at  tbe  time  of  the  defend- 
ant's purchase  is  insufficient  to  raise  an  im- 
plication of  notice.  It  is  true  that  "posses- 
sion of  land  is  notice  of  whatever  right  or 
title  the  occupant  has"  (Civ.  Code  1895,  ( 
3931);  but  a  possession,  effectual  to  Impute 
notice,  must  have  some  elemoit  in  it  in- 
dicative that  the  occupancy  is  exclusive  In 
its  nature.  This  plaintiff  is  the  daughter  of 
the  defendant's  grantor,  and  the  evidence 
affords  no  inference  other  than  that  she  liv- 
ed with  her  mother,  either  as  dependent  on 
her  generosity,  or  in  the  discharge  of  tbe 
filial  duty  of  companionship  and  domestic 
aid.  In  either  case  she  was  a  member  of 
the  family  of  her  mother,  who  held  the  legal 
title,  and  who  was  in  actual  possession  of 
the  land,  exerdslng  ownership  over  It  Un- 
der these  circumstances,  the  plaintiff  bad 
no  possession,  and  a  bona  fide  purchaser 
from  her  mother  is  protected  from  her  secret 
equity.  Austin  v.  Sou.  Home  Ass'n,  122  Ga. 
439,  50  S.  B.  382.  The  nonsuit  was  the 
logical  result  of  tbe  case. 

4.  Several  assignments  of  error  relate  to 
tbe  exclusion  of  evidence,  but  tbe  evidence 
excluded  by  the  court,  eltiier  literally  or  in 
substance,  is  not  made  to  appear,  and  there- 
fore no  question  is  presented  for  adjudica- 
tion. The  court  also  excluded  certain  tran- 
scripts from  the  minutes  of  the  court  of  or- 
dinary, relating  to  the  administration  of  the 
estate  of  Reuben  Manning,  such  as  the  bond, 
and  thQ  sale  of  personal  property,  and  an 
agreement  appearing  upon  tbe  minutes  that 
Mary  Manning  would  rear  the  children  with- 
out charge  to  the  estate.  These  matters 
were  irrelevant  to  any  Issue  made  in  the 
case.  The  plaintiffs  also  offered  the  will  of 
Mary  Manning,  disposing  of  the  property, 
wherein  it  was  recited  that  some  of  the  pur- 
chase money  was  paid  by  her,  and  some 
came  from  the  distributive  shares  of  the 
plaintiffs  and  William  N.  Manning,  and  re- 
citing that  her  deed  to  William  N.  Manning 
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was  procured  mtder  fbe  drcumBtances  al- 
leged In  the  petition,  and  devising  one-half 
of  the  lands  to  one  of  the  plaintlfte  and  one- 
fourth  each  to  the  other  plaintiff  and  the 
defendant  William  N.  Manning.  The  re- 
citals In  the  wlU  as  to  the  circumstances 
under  which  William  N.  Manning  procured 
the  deed  were  mere  hearsay,  and  could  not 
bind  him.  After  one  in  possession  of  land 
with  the  legal  title  conveys  It  to  another  he 
cannot  Impugn  the  Integrity  Of  the  title  by 
derogatory  statements  subsequently  made. 

Judgment  affirmed  on  both  bills  of  excep- 
tions.   All  the  Justices  concur,  except  FISH, 

0.  J.,  absent 

(S  Qa.  App.  S26) 

J.  CROUCH  &  SON  T.  SPOONBR  et  aL 

8P00NBR  et  al.  t.  J.  CROUCH  &  SON. 

(No8.  2,S60  and  2,561.) 

(Court  of  Appeals  of  Georgia.     Jan.  17,  1011. 

Rehearing  Denied  Jan.  31,  1911.) 

(BvUabiu  tv  the  Court.) 

1.  Appkai.  and  Erbob  (i  741*)— AssiomiENTS 
OF  Ebkob— Sufficiency. 

"Where  the  error  alleged  la  in  the  grant- 
ing or  denying  of  a  new  trial,  one  asglgnment 
of  error  is  sufficient  to  reach  all  the  grounds 
of  the  motion  on  which  the  grant  or  refusal  was 
based."  Rule  8  of  the  Court  of  Appeals  (1 
Ga.  App.  xi,  67  S.  B.  x).  The  motion  to  dis- 
miss the  writ  of  error  is  OTerruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3037,  303S;  Dec.  Dig.  f 
741.*] 

Z.  Review  on  Appeal. 

No  error  of  law  appears,  on  any  of  the 
grounds  of  the  motion  for  a  new  trial,  of  suf- 
ficient importance  to  justify  another  trial;  and 
the  verdict  for  the  plaintiff,  as  found  by  the 
lury,  was  demanded  by  the  evidence.  The 
court  erred  in  granting  a  new  trial  on  motion 
of  the  defendant 

8.  Pleading  ({  238*)— Retibw— Refubai.  of 
Amendment  to  Pleading. 

Where  an  amendment  to  the  petition  was 
allowed  at  the  trial  term,  and  the  case  was 
thereupon  continued  by  consent,  and  an  order 
granted  that  the  defendant  should  have  until 
the  next  term  to  amend  the  answer,  provided 
he  served  the  plaintiff  with  the  amendment  pro- 
posed at  least  30  days  before  the  term  of  the 
court  to  which  the  case  was  continued,  and  at 
that  term  the  defendant  offered  an  amendment 
to  his  answer,  but  the  amendment  was  not 
served  upon  the  plaintiff  as  required  by  the 
order,  this  court  will  not  reverse  the  judgment 
refusing  to  allow  the  amendment  beoause  not 
served  in  compliance  with  the  order. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S{  620-625;   Dec.  Dig.  |  238.*] 

Error  from  City  Court  of  Miller  County; 
G.  C  Bush,  Judge. 

Action  between  J.  Crouch  &  Son  and  J.  I. 
Spooner  and  others.  From  the  judgment 
Crouch  &  Son  bring  error;  the  adverse  par- 
ties filing  cross-exceptions.  Reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
Gross-bill. 

Russell  &  Fleming,  T.  S.  Hawes,  and  Bush 
ft  Stapleton,  for  plaintifts  In  error.  W.  I. 
Geer,  for  defendants  In  error. 


HIIiL,  C.  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill. 


(8  Oa.  App.  T06> 
CONNOR  T.   COCHRAN.     (No.  2,481.) 
(Court  of  Appeals  of  Georgia.     Jan.  24,  1911. 
Rehearing  Denied  Feb.  7,  1911.) 

(ByUahut  iy  the  Court.) 

New  Tbial  (|  72*)— Iwsdipioienct  of  Evi- 
dence. 

The  evidence  demanded  a  recovery  in  the 
plaintiff's  favor.  The  verdict  was  for  the  de- 
fendant; hence  the  court  erred  in  not  granting 
a  new  trial. 

CEd.  Note.— For  other  eases,  see  New  Trial. 
Cent  Dig.  S!  146-148:    Dec.  Dig.  i  72.*] 

Error  from  City  Court  of  Waycross ;  J.  T. 
Myers,  Judge. 

Action  by  Fannie  Connor  against  A.  O. 
Cocbrtfn.  Judgment  for  defendant  and 
plalntlfF  brings  error.    Reversed. 

J.  Ii.  Sweat  for  plaintiff  in  error.  A.  B. 
Cochran  and  W.  B.  Talley,  for  defendant  in 
error. 

POWELL^  J.    Judgment  reversed. 


(8  Oa.  App.  ^> 

A.  B.  SHEAI»BT  &  BRO.  t.  MEI/TON. 

(No.  2,707.) 

(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(ByttaJm*  hy  the  Court.) 

New  Trial  ({  26*)— Grounds— OBJEcnowa. 
.There  being  no  exception  to  the  rulings  or 
the  charge  of  the  court  and  there  l>eing  evi- 
dence sufficient  to  authorize  the  verdict,  there 
was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fi  37-39;   Dec.  Dig.  {  26.*] 

Error  from  City  Court  of  Oglethorpe;  O. 
R.  Crisp,  Judge. 

Action  by  W.  E.  Melton  against  A.  E.  Shea- 
ley  &  Bro.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

Jere  M.  Moore  and  Ij.  J.  Blalock,  for 
plaintiffs  in  error.  Leon  C.  Greer  and  Jule 
Felton,  for  defendant  In  error. 

RUSSELL,  J.  Melton  sued  out  a  distress 
warrant  to  recover  the  market  value  of  14 
bales  of  cotton  alleged  to  be  due  him  as  rent 
for  a  certain  plantation  in  Macon  county, 
being  7  bales  for  each  of  the  years  1907  and 
1908.  It  appears  that  in  the  fall  of  1905 
Meltop  made  a  contract  with  Shealey  &  Bro. 
to  rent  them  a  certain  tract  of  land,  describ- 
ed in  the  contract  for  7  bales  of  cotton,  to 
be  paid  as  rent  for  each  of  the  years  1906, 
1907,  and  1908.  In  the  fall  of  1906  Melton's 
wife,  Mrs.  S.  J.  Mdton,  gained  a  verdict  by 
which  Melton's  title  to  a  portion  of  the 
premises  which  had  been  leased  by  blm  to 
the  Shealeys  was  canceled.    The  contract  of 
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rental,  mentioned  above,  provided  tbat,  up- 
on notice  to  the  opposite  party,.  Sbealey  & 
Bro.  might  revoke  the  contract  and  call  for 
the  return  of  the  notes  for  the  unexpired 
years.  In  accordance  with  these  provisions 
of  the  contract  Shealey  &  Bro.,  after  having 
paid  the  note  for  1906,  attempted  to  revolce 
the  contract;  and  the  contract  and  the  re- 
maining notes  appear  to  have  been  delivered 
up  to  them  by  Quinney  Melton,  a  son  of  the 
landlord  and  payee  of  the  notes.  For  some 
portion  of  the  time  covered  by  the  lease  Mel- 
ton himself  appears  to  have  been  In  the 
state  of  Florida,  and  the  defendants  claimed 
that  his  son,  Quinney  Melton,  was  his  agent, 
fully  authorized  In  all  respects  to  act  in  his 
stead  as  to  any  matter  affecting  the  contract 
The  testimony  of  the  defendants  upon  this 
point  was  that  Melton  himself  personally  in- 
formed them  to  this  effect,  and  that  there- 
after their  notice  to  Quinney  Melton  was  not 
only  equivalent  to  notice  to  Melton  himself, 
but  that  Quinney  Melton  suggested  to  them 
that.  Inasmuch  as  his  mother  had  recovered 
a  part  of  the  land  which  had  been  rented 
by  his  father,  the  contract  would  have  to  be 
canceled,  and  thereupon,  having  been  returned 
their  notes  and  the  contract,  they  re-rented 
some  of  the  land  from  Mps.  Melton  and  some 
from  Quinney  Melton,  as  agent  for  his  fa- 
ther. Melton  denied  that  his  son,  Quinney 
Melton,  was  his  agent,  or  that  he  ever  so  in- 
formed the  defendants.  The  defendants  in- 
troduced testimony  tending  to  show  that, 
even  if  the  action  of  Quinney  Melton  was 
unauthorized,  it  had  been  ratified  by  the 
plaintiff,  and  this  was  denied.  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
The  motion  for  new  trial  is  based  upon  the 
general  grounds  only,  there  being  no  com- 
plaint that  the  Judge  erred  In  any  ruling 
made  by  him  during  the  course  of  the  trial 
or  In  his  charge  to  the  jury. 

After  a  careful  examination  of  the  record, 
it  is  quite  apparent,  as  stated  by  the  learn- 
ed trial  Judge  in  his  order  overruling  mo- 
tion for  new  trial,  that  only  Issues  of  fact 
are  involved,  and  tbat  the  evidence  in  favor 
of  the  plaintiff  in  each  of  these  issues'  is 
suflSdent  to  warrant  the  finding  of  the  jury. 
The  defendants,  having  entered  possession 
of  the  land  as  Melton's  tenants,  could  not 
deny  his  title,  and  under  the  terms  of  the 
contract  of  rental  they  could  not  revoke  or 
annul  the  contract  without  notice  to  blm. 
This  notice  could  be  given  to  an  agent  of 
Melton,  had  one  been  authorized  to  receive 
it  The  jury  found.  In  conformity  with  -  Mel- 
ton's testimony,  that  Quinney  Melton  was 
not  his  agent;  and  be  denied  that  be  ever 
received  any  notice  or  ratified  the  act  of 
Quinney  Melton.  The  prerogative  of  the  ju- 
ry to  prefer  this  testimony  to  tbat  in  behalf 
of  the  defendants,  even  though  the  defend- 
ants' testimony  wonld  have  required  a  find- 
ing   in    their   favor,   cannot  be   questioned. 


The  trial  being  free  from  error,  and  the  re- 
sult approved  by  the  trial  judge,  the  verdict 
will  not  be  disturbed. 
Judgment  -  affirmed. 

(S  Qa.  App.  se») 
OITIZBNS'  &  SOUTHBRN  BANK  OF  SA- 
VANNAH V.  MIXON.    (No.  2,743.) 
(Court. of  Appeals  of  Georgia.    Jan.  24:,  1911.) 

(SyUahu*  hv  *1i«  Court.) 
Biixs  ANn  Notes  (t  357*)— FAZLirBE  or  Coir- 

BIDEBATIOir. 

The  court  erred  in  cniataiiring  the  defend- 
ant's  plea  of  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  909-812;  Dea  Dig.  f 
857.*] 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 

Action  by  the  Citizens'  ft  Southern  Bank  of 
Savannah  against  Q.  C.  Mlxon.  Judgment 
for  defendant  and  plaintiff  brings  error. 
Reversed. 

Adams  ft  Adams  and  Hal  Lawson,  for 
plaintiff  In  error.  M.  B.  Cannon  and  Dan  R. 
Bruce,  for  defendant  In  error. 

POWELL,  J.  A  state  bank,  being  In  the 
hands  of  a  receiver  and  being  desirous  of 
terminating  the  receivership  and  of  continu- 
ing business,  formed  a  plan  of  reorganization 
by  which  the  stockholders  were  to  pay  in  an 
additional  sum;  It  being  contemplated  tbat 
the  bank  would  be  ultimately  converted  into 
a  national  bank.  Upon  representation  of 
these  plans,  the  defendant  subscribed  for  a 
share  of  the  stock  of  the  bank,  and  therefor 
executed  his  promissory  note  payable  to  the 
bank.  This  note  was  transferred  as  collater- 
al security  to  the  plaintiff,  which  was  a  cred- 
itor of  the  banlc  The  plaintiff  knew  ttiat 
the  bank  was  In  the  hands  of  the  receiver 
and  that  a  plan  of  reorganization  was  con- 
templated, but  had  no  knowledge  of  the 
particulars  of  the  plan  or  of  the  representa- 
tions that  had  been  made  to  the  defendant, 
or  of  what  was  the  partlcnlar  consideration 
of  his  note.  T!be  defendant  accepted  the 
share  of  the  capital  stock  subscribed  for  by 
him  in  the  state  bank,  and  still  retained  it 
at  the  time  of  the  filing  of  the  suit  But  In 
the  meantime  the  plan  of  converting  the 
bank  Into  a  national  bank  failed,  and  the 
bank  was  again  in  the  hands  of  a  receiver. 

The  plaintiff,  having  taken  the  note  as  col- 
lateral security  for  existing  Indebtedness, 
was  a  bona  fide  bolder  for  value,  and  there 
was  no  evidence  sufficient  to  Impeach  the 
validity  of  its  holding.  The  plaintitTs  rights 
were  not  affected  by  the  subsequent  failure 
of  those  Interested  in  the  bank  of  carrying 
out  the  plan  of  converting  It  into  a  national 
bank,  and  the  failure  of  the  plan  of  convert- 
ing the  state  bank  into  a  national  bank  did 
not  constitute  a  legal  failure  of  consldera- 
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tloD  as  to  the  note,  as  the  representation 
that  the  bank  would  be  so  converted  was 
necessarily  dependent  upon  the  vote  of  two- 
thirds  of  the  stockholders  and  the  approval 
of  the  Comptroller  of  the  Currency — matters 
as  to  which  the  defendant  was  chargeable 
with  notice,  since  they  were  a  part  of  the 
law  of  the  land  Itself.  The  true  considera- 
tion of  the  note,  from  a  legal  standpoint, 
was  the  share  In  the  state  bank,  with  what- 
ever benefit  might  accrue  therefrom  <and 
subject  to  loss  ensuing  therefrom)  In  the 
ordinary  course  of  affairs,  and  this  the  de- 
fendant received.  The  court  erred  in  ren- 
dering Judgment  in  favor  of  the  defendant, 
as  the  evidence  demanded  a  verdict  In  the 
plalntUTs  fbvor. 
Judgmmt  reversed. 


<S  Oa.  App.  fiE7) 

MARKS   ft   POWBLD  v.   TAIiMADGBTS 

SONS  ft  CO.     (No.  2,602.) 

<Court  of  Appeals  of  Georgia.    Jan.  2i,  1911.) 

(8yUahu»  (y  th«  Oowrt.) 

1.  Frauds,  Statute  of  (§  152*)— Pleadikg — 
Waiver. 

The  defense  of  statute  of  frauds  is  waived, 
unless  it  is  specially  pleaded. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §S  363-366,  371,  372;  Dec. 
Dig.  {  152.»] 

2.  Fbauds,  Statute  of  ({  150*)— Pleadino— 
Dbuubreb  to  Petition. 

The  defense  of  statute  of  frauds  can  be 
raised  by  demurrer  to  the  petition  only  when 
the  facts  alleged  In  the  petition  affirmatively 
show  that  the  contract  is  oral  and  that  there 
has  not  been  such  performance  as  to  raise  an 
exception. 

[EA.  Note.— For  other  cases,  see  E^rauds,  Stat- 
ute of.  Cent.  Dig.  {{  360-^62;  Dec.  Dig.  i 
150.*] 

3.  Seview  on  Appeai.. 

The  evidence  in  this  case,  taken  as  a  whole, 
was  sufficient  to  authorize  a  finding  In  the  plain- 
tiff's favor. 

(Additional  ByXtalmt  by  Editorial  Staff.) 

4.  Fbauds,  Statute  of  (8  148*)— Pleading. 

One  suing  as  to  matters  Feguiring  written 
evidence  to  satisfy  the  statute  of  frauds  need  not 
in  his  petition  set  out  the  fact  of  the  contracts 
being  evidenced  In  writing;  such  being  a  mat- 
ter of  proof  rather  than  pleading. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute  of.  Cent  Dig.   H  333,  354;    Dec  Dig.  g 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Talmadge's  Sons  &  Co.  against 
Marks  &  Powell.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

Pierce  Bros.,  for  plaintiffs  in  error.  Wm. 
H.  Fleming,  for  defendants  in  error. 

POWEIX,  J.  Talmadge's  Sons  ft  Co. 
brought  suit  against  Marks  &  Powell  for  the 
purchase  price  of  a  shipment  of  rice.  The 
original  petition  was  a  simple  suit  on  ac- 


count, for  the  price-  of  the  goods  sold.  The 
amount  Involved  was  more  than  $50.  The 
defendants  demurred  to  the  petition  on  sev- 
eral grounds,  but  clilefly  on  the  ground  that 
the  contract  for  the  purchase  price  of  the 
rice  did  not  appear  to  have  been  evidenced 
in  writing,  or  otherwise  taken  out  of  the 
operation  of  the  statute  of  frauds.  Ttie 
plaintiffs  voluntarily  amended  by  setting  up 
that,  while  the  order  for  the  rice  was  given 
orally  to  their  broker  in  Augusta,  where  the 
defendants  resided,  he  had  communicated 
the  order  to  them,  and  they  had  been  in- 
structed to  ship  the  goods  to  Savannah  In 
the  name  of  the  defendants,  and  that  they 
bad  so  shipped  them,  and  that  the  goods  had 
been  delivered  at  Savannah.  After  the  peti- 
tion was  thus  amended,  the  demurrer  was 
overruled.  The  defendants  then  filed  their 
answer,  la  which  they  did  not  plead  the  stat- 
ute of  frauds,  but  set  up  that,  while  they 
had  contracted  for  the  purchase  of  the  rice, 
they  had  given  the  plaintiffs  Instructions  to 
have  it  shipped  by  steamship  to  Savannah, 
and  by  rail  from  there  to  Augusta,  and  that 
in  disregard  of  their  instructions  it  had  been 
shipped  by  steamship  to  Savannah  and  by 
steamboat  to  Augusta,  and  wiille  being  trans- 
ported from  Savannah  to  Augusta  had  been 
lost  on  the  steamboat;  the  loss  being  thus 
occasioned  by  a  deviation  from  the  specified 
route  of  shipment 

We  think  that  the  demurrer  to  the  peti- 
tion was  properly  overruled.  Certainly  It 
was  not  good  as  against  the  original  peti- 
tion. It  Is  now  well  settled  in  this  state 
that  the  plaintiff,  even  when  suing  as  to 
matters  requiring  written  evidence  in  order 
to  satisfy  the  statute  of  frauds,  need  not  in 
his  petition  set  out  the  fact  of  the  contract'^ 
being  evidenced  in  writing;  this  being  a 
matter  relating  to  proof  rather  than  to 
pleading.  If  the  plaintiff  does  voluntarily 
set  out  his  contract,  and  affirmatively  dis- 
closes that  it  rests  in  parol  and  that  there 
has  not  been  such  performance  under  it  as 
to  satisfy  the  statute  of  frauds,  the  peti- 
tion is  subject  to  demurrer.  In  this  case, 
however,  the  allegations  of  the  petition  and 
of  the  amendment  being  taken  all  together, 
while  it  is  disclosed  that  the  contract  Is  oral, 
it  Is  alleged  that  there  was  full  perform- 
ance— that  the  plaintiffs  caused  the  prop- 
erty to  be  delivered  in  Savannah  in  full  com- 
pliance with  what  they  were  to  do  under  the 
contract  Hence  there  was  no  error  in  over- 
ruling the  demurrer. 

2.  Passing  l>e  demurrer  stage  of  the  case, 
the  question  of  the  statute  of  frauds  Is  elim- 
inated. It  is  a  well-settled  rule  of  practice 
in  this  state  that  the  defendant  waives  this 
defense  unless  he  expressly  pleads  It  Though 
there  is  a  physical  precedent  of  the  point's 
being  raised  by  motion  for  nonsuit  in  one  of 
the  earlier  cases  in  this  state  (Doimead  ▼. 
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Glass,  80  Ga.  637),  It  Is  very  doubtful  wheth- 
er this  practice  has  such  standing  that  the 
point  can  be  so  raised,  unless  as  a  basis  for 
80  raising  it  the  defendant  has  specially 
pleaded  the  statute.  Undoubtedly  the  gen- 
eral rule  is  that  the  defendant  must  spe- 
cially plead  It  Tift  v.  Wight,  113  Ga.  681, 
39  S.  E.  503;  Miller  ▼.  Smith,  6  Oa.  App.  447, 
65  S.  E.  292.  While  in  the  present  case  the 
plaintiffs  did  move  for  a  nonsuit,  It  does  not 
appear  from  the  record  that  the  motion  for 
nonsuit  was  based  on  any  ground  relating  to 
the  statute  of  frauds.  Indeed,  the  defend- 
ants In  their  answer  admitted  making  the 
contract  for  the  purchase  of  the  rice,  and  set 
up  as  their  defense,  not  that  the  contract  was 
void  for  laclL  of  compliance  with  the  stat- 
ute of  frauds,  biit  that  the  plaintiffs  had 
violated  shipping  instructions  given  in  con- 
nection with  the  contract  The  statute  of 
frauds  may  be  satisfied  by  an  admission 
made  in  the  pleading,  where  the  party  ad- 
mits the  contract  and  does  not,  in  connection 
with  the  admission  or  otherwise  in  the  plead- 
ing, claim  the  benefit  of  the  statute.  Capital 
City  Brick  Co.  v.  Atlanta  Ice  Co.,  5  Ga.  App. 
436,  443,  63  S.  B.  562. 

Beyond  this,  we  are  of  the  opinion  that 
if  the  contract  was  as  claimed  by  the  plain- 
tiffs (that  the  rice  was  to  be  shipped  to  Sa- 
vannah, and  not  that  it  was  to  t)e  delivered 
to  the  defendants  at  Augusta),  the  exception 
to  the  statute  of  frauds  was  fully  satisfied 
when  the  goods  were  shipped  and  delivered 
at  Savannah;  for  it  appears  from  the  rec- 
ord that  there  was  a  course  of  dealing  by 
which  the  steamboat  company  received  for 
the  defendants  and  transported  to  Augusta 
(contrary  instructions  not  being  given)  such 
goods  as  were  consigned  to  them  over  the 
steamship  lines  to  Savannah,  and  these  goods 
were  lost  bi  transit  on  the  steamboat  be- 
tween Savannah  and  Augusta.  It  is  true 
that  it  was  held  in  the  case  of  Denmead  v. 
Glass,  30  Ga.  637.  that  where  the  defendant 
had  bought  certain  goods  from  the  plain- 
tiff, the  former  being  at  the  latter's  place  of 
business  at  Marietta,  and  the  plaintiff  un- 
dertook to  ship  them  to  the  defendant  at 
Albany,  without  the  defendant's  having  des- 
ignated the  mode  of  shipment,  the  delivery 
to  the  carrier  was  not  such  delivery  as  to 
satisfy  the  statute  of  frauds.  Btit  as  was 
pointed  out  by  Hill,  G.  J.,  In  the  case  of 
Castlen  v.  Marshbum,  8  Ga.  App.  400,  69  S. 
E.  317,  there  is  a  different  rule  of  perform- 
ance where  the  instruction  of  the  purchaser 
Is  for  the  seller  to  deliver  the  goods  to  a 
designated  carrier  for  shipment  in  a  spec- 
ified way. 

8.  The  evidence  on  the  question  as  to 
what  were  the  terms  of  the  original  contract 
was  conflicting.  Under  the  plaintiffs'  evi- 
dence, there  was  no  deviation ;  under  the  de- 
fendants', there  was.     The  Jury  settled  this 


issue,  and  this  court  has  no  power  or  In- 
clination to  Interfere  with  the  function  of 
the  Jury  and  of  the  trial  Judge  as  to.  such 

matters. 
Judgment  affirmed. 

(g  Oa.  App.  GST> 
W.  S.  DUNCAN  &  CO.  t.  HOLLBBRG. 
(No.  2,S9S.) 
(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.> 

(ByUabut  iy  the  Court.) 

Appeal  and  Ebbob  (§  1005*)— Revmw— Bk- 

FOSAL  or  Nkw  Tbial, 

Though  the  evidence  seems  to  preponderate 
against  the  verdict,  still  tliia  court  i*  unable 
to  say  as  a  matter  of  law  that  there  is  not 
some  evidence  to  support  it,  and  that  the  trial 
jadge  abused  his  discretion  in  overruling  the 
motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3864;  Dec  Dig.  |  1005.»1 

Error  from  (3ity  Court  of  Newman;  A.  D. 
Freeman,  Judge. 

Action  between  W.  S.  Duncan  &  Co.  and 
C.  F.  HoUberg.  From  the  Judgment  Duncan 
ds  Co.  bring  error.   Affirmed. 

W.  O.  Wright  for  plaintiffs  in  error.  A. 
H.  Freeman  and  W.  O.  Post  for  defendant  la 
error. 

POWELiL,  jj.    Judgment  affirmed. 

(8  Os.  App.  5fi7) 

a  G.  SATRE  ft  CO.  V.  BAIIiEY.  (Na  2.S7&) 
(Coart  of  Appeals  of  Georgia.    Jan.  24^  1911.) 

(Syllahui  by  the  Court,) 

Nonsuit  Pbopeblt  Obdebed. 

The  plaintiffs  having  failed  to  prove  their 
case  as  laid,  nonsuit  was  the  proper  result  of 
the  trial. 

Error  from  City  Court  of  Elberton;  W.  D. 
Tutt  Judge. 

Action  by  O.  G.  Sayre  &  Co.  against  J.  P. 
Bailey.  Judgment  of  nonsuit  and  plaintiffs 
bring  error.    Affirmed. 

Z.  B.  Rogers  and  Sayre  &  Wolf,  for  plaln- 
tUCs  in  error.  Geo.  C  Grogan,  for  defendant 
in  error. 

POWELL,  J.    Judgment  affirmed. 


(8  Qa.  App.  seo) 
FORBES  V.  DAVIS.     (No.  2,609.) 
(Court  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(SyUabfu  iy  the  Court.) 

1.  Appeal  and   Ebbob  (i  1044*)— Habicless 
Ebbor. 

There  was  no  error  in  striking  the  motion 
to  recommit  the  case  to  the  auditor. 

lEH.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4122,  4123;    Dec.  Dig.  f 

2.  BxcEPnoNs  OF  Law. 

There  was  no  error  in  overruling  the  ex- 
ceptions of  law. 
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8.  Refkrence  (I  lOO*)— Atjditob'b  Repobt— 

£)XCEFTipN8   OF   PACT. 

It  was  erroneous  to  strike  the  exceptions 
of  fact  contending  that  the  auditor's  report  is 
contrary  to  evidence;  this  being  an  action  at 
law. 

[E!d.  Note.^E'or  other  caaes,  see  Reference, 
Cent  Dig.  §i  157-168;  Dec  Dig.  f  100.*] 

Error  from  City  Court  of  Floyd  Connty; 
H.  Hamilton,  Judge. 

Action  by  E.  El.  Forbes  against  S.  P.  Da- 
vis. From  the  Judgment,  Forbes  brings  er- 
ror.   Reversed. 

Geo.  A.  H.  Harris  &  Bona,  for  plaintiff  in 
error.  M.  B.  Eubanlu,  for  defendant  In  er- 
ror. 

POWBLIi,  J.  Tills  case,  which  was  an  ac- 
tion at  law,  was  referred  to  an  auditor,  who 
filed  a  reiKjrrt  The  plaintiff  in  error,  to 
whom  the  report  was  adverse,  filed  a  motion 
to  re-refer,  and  exceptions  of  law  and  ex- 
ceptions of  fact  The  trial  judge  struck  them 
all,  and  directed  a  verdict  In  favor  of  the 
defendant  In  error,  in  accordance  with  the 
findings  of  the  auditor.  Neither  the  motion 
to  re-refer  nor  the  exceptions  of  law  were 
well  taken.  It  might  have  been  more  formal 
for  the  court  to  have  overruled  ttie  latter, 
rather  tlian  to  have  sustained  the  motion  to 
strike,  bat  the  effect  is  the  same. 

It  was  error  to  strike  the  ^ceptions  to 
the  finding  of  fact  If  the  case  had  been 
Spending  in  equity,  the  exceptions  would  have 
been  insufficient;  but  in  cases  at  law  a  gen- 
eral exception  that  a  finding  is  contrary  to 
the  evidence  is  adequate.  Green  v.  Valdosta 
Guano  Ca,  121  Ga.  131,  4S  S.  E.  984.  It  Is 
true  that,  tmder  the  act  creating  the  city 
court  in  which  the  case  was  tried.  Jury  trial 
is  waived  unless  demanded;  but  this  fact 
does  not  render  the  error  of  the  court's  strik- 
ing the  exceptions  harmless.  It  gave  the 
Judge  the  power  of  himself  examining  the 
exceptions  on  their  merits,  or,  if  he  so  chose, 
of  referring  them  to  a  Jury,  but  not  the  right 
of  striking  them  and  directing  a  verdict  Cf. 
Pelham  Mfg.  Co.  v.  Powell,  8  Qa.  App.  — , 
68  S.  B.  619. 

Judgment .  reversed. 


(g  Ga.  App.  585) 

DAWSON  V.  ENGLISH.     (No.  2,718.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  24,  1911.) 

(Byllahui  by  the  Court.) 

ASSIONMKNTS    ({     76*)— InOOBSBUKNT— EFTKCT 
ON  SEOUBITT. 

The  original  payee  in  an  instrument  creat- 
ing an  indebtedness,  and  conveying  to  the  x>ayee 
the  title  to  certain  personal  property  as  security 
therefor,  signed  and  executed  thereon  the  fol- 
lowing indorsement:  "For  value  received  I 
hereby  sell  and  convey  to  [the  plaintiff]  the 
within  bill  of  sale,  with  all  rights  and  privileges 
of  enforcing  the  payment  of  the  same  that  I 
have  under  the  law,  without  recourse  on  me." 
Held,  that  the  indorsement  was  adequate  to 
transfer  to  the  transferee,  not  only  the  indebted- 


ness, but  also  the  title  to  the  projwrty  specified 
in  the  paper,  and  that,  if  thi^  were  not  other- 
wise the  case,  it  would  have  this  effect  under  the 
act  of  November  22,  1899  (Acts  1899,  p.  90). 

[Ed.  Note. — For  other  cases,  see  Assignmenta, 
Dec.  Dig.  t  76.»] 

Error  from  Superior  Court,  Warren  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  between  Frank  Dawson  and  W.  OL 
English.  From  the  Judgment,  Dawson  brings 
error.    Affirmed. 

L,  D.  McGregor,  for  plaintiff  in  error.  M. 
L.  Felts,  for  defendant  In  error. 

POWELL,  J.  The  beadnote  states  suffi- 
cient of  the  facta  The  present  case  Is  dis- 
tinguished from  Burch  v.  Pedlgo,  113  Oa. 
1157,  39  S.  E.  493,  54  L.  R.  A.  808,  by  the 
fact  that  In  that  case  only  the  note  (L  e., 
the  evidence  of  the  Indebtedness  alone)  was 
transferred,  as  well  as  by  the  fact  that  the 
transfer  in  that  case  was  made  prior  to  the 
passage  of  the  act  of  1899.  It  is  distinguish- 
ed from  Swann  v.  Stanton,  7  Ga.  App.  668, 
67  S.  E.  888,  by  the  fact  that  in  that  case 
there  was  no  written  transfer  at  alL 

Judgment  affirmed. 

(S  Oa.  App.  EW) 
ROSENFIELD  CO.  v.  J.  M.  HIGH  CO. 
(No.  2,779.) 
(Court  of  Appeals  of  Georgia.    Jan.  24»  1911.) 

(Byttahiu  ly  the  Oomrt.) 

Justices  of  thb  Peace  (i  206*)— Dibhisbai^ 

Gbounds. 

The  answer  of  the  magistrate  having  veri- 
fied the  statement  of  the  petition  for  certiorari 
that  the  petition  was  presented  for  sanction 
within  30  days  from  the  date  of  the  trial,  it 
was  error  to  dismiss  the  certiorari  upon  an 
oral  motion  setting  up,  as  ground  for  dismis- 
sal, that  it  did  not  appear  from  the  record 
that  the  certiorari  had  been  brought  in  time. 

[Ed.  Note. — For  other  cases,  se«  Justices  of 
the  Peace.  Deo.  Dig.  §  206.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judgge. 

Action  between  the  Rosenfleld  Company 
and  the  J.  M.  High  Company.  From  the 
Judgment  of  the  magistrate,  the  Rosenfleld 
Company  brought  certiorari ;  and  from  an  or- 
der dismissing  the  same,  it  brings  error.  Re- 
versed. 

Walter  O.  Marshbum,  for  plaintiff  in  er- 
ror. J.  E2.  &  L.  F.  McClelland,  for  defendant 
in  error. 

RUSSELL,  J.  The  peUtlon  for  certiorari 
failed  to  give  the  date  upon  which  the  trial 
In  the  justice's  court  was  held  and  the 
judgment  rendered  of  which  complaint  was 
made.  As  referring,  however,  to  the  date  of 
the  original  trial,  it  was  stated  that  the  pe- 
tition was  presented  "within  the  30  days  af  t-» 
er  the  final  determination  of  the  said  cause." 
The  answer  of  the  justice  of  the  peace  avers 
that  the  facts  set  out  in  the  petition  are 
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correctly  set  ont  There  being  no  qualifica- 
tion or  limitation  of  tbls  statement.  It  mast 
be  conclusively  accepted  as  complete  verifi- 
cation of  all  tbe  matters  of  fact  stated  in 
the  petition.  One  of  these  is  tbat  the  peti- 
tion was  presented  wltbln  tbe  30  days;  and 
we  conclude,  therefore,  tbat  our  decision 
sbould  be  controlled  by  tbe  rulings  In  Bond 
V.  Berdett,  113  Ga.  113,  38  S.  E.  304,  and 
Landrum  v.  Moss,  1  Ga.  App.  216,  67  S.  E. 
065.  In  these  cases  the  exact  date  of  the 
Judgment  of  the  inferior  Judicatory  was  not 
stated  in  the  petition,  but  did  appear  in  the 
answer;  and  from  the  latter  it  was  deter- 
minable that  the  petition  was  presented 
within  the  30  days. 

In  the  present  case  the  date  of  the  Judg- 
ment does  not  appear  in  the  answer  of  tbe 
magistrate,  but  he  does  verify  as  a  fact  the 
statement  that  the  Judgment  was  rendered 
within  the  30  days  prior  to  the  sanction  of 
tbe  Judge  of  the  superior  court  Tbe  source 
of  information  In  each  case  Is  the  answer  of 
tbe  Justice,  and  the  result  reached  (certainly 
that  the  court  has  Jurisdiction  of  the  sub- 
ject-matter) is  the  same.  A  case  which  seems 
directly  In  point  is  that  of  Evans  v.  Mayor 
and  Aldermen  of  Forsyth,  126  Ga.  589,  55  S. 
E.  490,  in  which  it  was  held  that  "where  a 
petition  for  certiorari  complaining  of  a  Judg- 
ment of  a  mayor  and  aldermen  recited  tbat 

the  Judgment  was  rendered  'on  the day 

of ,  190—,'  and  tliat  the  petition  was 

presented  within  30  days  from  the  rendition 
of  the  Judgment,  and  that  it  was  duly  verified 
and  sanctioned,  tbls  was  sufficient  to  sbow 
prima  facie  that  the  application  was  brought 
in  due  time,  and  tbat  It  was  error  to  dismiss 
the  certiorari  on  the  ground  that  the  petition 
did  not  show  on  its  face  the  date  of  the 
Judgment." 

Judgment  reversed. 


(8  Oa.  Ai»p.  663) 

SINGER  SEWING  MACH.  CO.  t. 

RACHELIii.    (No,  2,551.) 

(Conit  of  Appeals  of  Georgia.    Jan,  24,  1911.) 

(Syllalut  by  the  Court.) 

Execution  (5  462*)— Pailubk  to  Lkvt— II- 
usGAL  'Sale— Ljabilitt  of  Cbbditob. 

A  party,  who  has  delivered  to  a  levving  offi- 
cer a  valid  legal  proceas  for  the  seizure  of 
property,  is  not  liable  to  suit  as  a  Joint  tres- 
passer with  the  levying  officer,  because  the  lat- 
ter, after  levying  the  process,  made  a  wrongful 
disposition  of  tbe  property,  unless  the  party  so 
delivering  the  process  procured,  counseled,  com- 
manded, aided,  or  abetted  the  wrongful  disposi- 
tion of  the  property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  1380-1393 ;    Dec  Dig.  (  462.*] 

Ertor  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  Ida  Rachell  against  tbe  Singer 
Sewing  Machine  Company  and  others.  Judg- 
ment tor  plaintiff,  and  defendant  company 
brings  error.    Reversed. 


B.  A.  Jones,  for  plaintiff  in  error.  Arthur 
Greer,  for  defendant  In  error. 

POWELL,  J.  Tbe  Singer  Sewing  Machine 
Company,  through  one  of  its  agents,  caused 
an  attachment  for  purchase  money  to  be  is- 
sued against  Ida  Rachell  for  tbe  purchase 
price  of  a  certain  sewing  machine.  It  was 
levied  upon  the  machine.  Judgment  in  at- 
tachment was  subsequently  obtained,  and 
execution  Issued  on  the  Judgment  The  at- 
tachment had  been  levied  by  a  deputy  Sher- 
iff. After  Judgment  on  the  attachment  was 
obtained,  the  deputy  sheriff  became  sick,  and 
requested  tbe  sheriff  to  make  the  sale.  Tbe 
sheriff,  supposing  that  the  deputy  had  levied, 
not  only  the  attachment,  but  also  the  execu- 
tion Issued  upon  the  Judgment,  proceeded  to 
sell  and  dispose  of  tbe  machine  without  levy- 
ing tbe  execution  upon  it  The  defendant  in 
attachment  brought  suit  against  the  sheriff, 
the  deputy  sheriff,  and  the  Singer  Sewing 
Machine  Company,  as  Joint  trespassers,  for 
the  Illegal  sale  of  the  property. 

Under  the  practice  in  this  state,  when  an 
attachment  is  levied  upon  propcorty,  it  is 
necessary,  before  the  property  can  be  sold 
(except  In  certain  Instances,  where  for  spe- 
cial reasons  what  is  known  as  a  quick  sale 
of  the  property  under  special  order  can  lie 
iiad),  that  there  be  Judgment  upon  tbe  at- 
tachment, and  execution  issued  upon  the 
Judgment,  and  a  levy  of  this  execution.  The 
property  is  not  sold  under  the  attachment, 
but  under  tbe  execution.  So  that,  when  the 
sheriff  in  this  case  sold  the  property  without 
there  being  a  levy  of  the  execution,  be  com- 
mitted a  trespass,  for  which  the  defendant 
in  attachment  would  have  a  cause  of  action 
against  him.  The  sole  question  in  this  case 
Is  whether  the  action  for  tbe  illegal  sale  of 
the  property  can  also  be  maintained  against 
the  Singer  Sewing  Mactilne  Company,  the 
plaintiff  in  attachment 

Of  course,  a  plaintiff  in  fl.  fa.  or  in  attach- 
ment, who  directs  or  otherwise  causes  an 
Illegal  levy  or  sale,  may  be  Joined  with  the 
officer  in  an  action  brought  because  of  tbe 
trespass.  In  such  cases  the  plaintiff  and  the 
officer  are  Joint  wrongdoers.  In  this  case 
there  is  no  evidence  that  the  Singer  Sewing 
Machine  Company  participated  in  bringing 
about  the  unlawful  sale.  It  merely  gave  di- 
rections for  the  doing  of  what  was  lawful — 
the  levying  of  the  attachment  and  the  mak- 
ing of  the  money  on  It  according  to  due  pro- 
cess of  law.  For  Instance,  It  has  been  held 
that  a  person  causing  a  legal  arrest  "cannot 
be  held  responsible  for  the  conduct  of  the 
officer  or  person  In  charge  of  the  prisoner 
after  the  arrest  unless  it  be  shown  to  have 
been  done  by  his  authority  or  to  have  been 
caused  by  him."  Ocean  Steamship  Go.  t. 
Williams,  69  Ga.  251(6). 

In  tbe  old  case  of  Brooks  t.  Ashbum,  9 
Oa.  297,  302,  it  is  said:   "Where  an  immedl- 
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ate  act  Is  done,  by  the  ny-operatlon  or  the 
Joint  act  of  two  or  more  persons,  they  are 
all  trespassers,  and  may  be  sned  Jointly  or 
sererally,  and  any  one  of  them  is  liable  for 
the  Injury  done  by  all.  To  render  one  man 
liable,  in  trespass,  for  the  acts  of  others.  It 
must  appear,  either  that  they  acted  in  con- 
cert, or  that  the  act  of  tbe  party  sought  to 
be  charged  ordinarily  and  naturally  produc- 
ed the  acts  of  the  others.  Guille  t.  Swan, 
19  Johns.  [N.  T.]  882  (10  Am.  Dec.  234].  If 
Ashbnm,  as  a  patrolman,  entered, the  yard 
of  Lockett,  In  company  with  Drawbom,  to 
disperse  the  slaves,  and  did  not  exceed  his 
authority  by  any  act  done  by  him,  he  Is  not 
responsible  for  the  excess  of  authority  on 
the  part  of  Drawbom,  unless  he  acted  In  con- 
cert with  Drawbom,  either  directly  or  in- 
directly. In  the  commission  of  the  acts  which 
constitnte  such  excess  of  authority." 

In  the  present  case,  as  It  does  not  appear 
that  the  Singer  Sewing  Machine  Company, 
by  Itself  or  Its  agent.  Joined  with  the  of- 
ficer in  doing  the  act  which  was  In  esfcess 
of  the  officer's  authority,  a  verdict  finding  It 
liable  for  the  tort  was  without  evidence  to 
support  it,  and  should  have  been  efit  aside 
on  motion  for  new  triaL 

Judgm^it  reversed. 
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STATE)  T.  OOFFBT.  (Supreme  Court  of 
North  Carolina.  Oct.  26,  leiO.)  Appeal  from 
Superior  Court,  Union  County ;  Lyon,  Judge. 
Jack  Coffey  was  convicted  of  burning  a  bam, 
and  be  appeals.  Affirmed.  J.  C.  M.  vann  and 
Williams,  Lemmond  &  Love,  for  appellant. 
The  Attorney  General  and  u.  L.  Jones,  for 
the  State. 

PER  CURIAM.  We  have  examined  tiie  ex- 
ceptions In  the  record  and  find  them  to  be 
untenable.     Tbe  evidence  in  the  case,  consist- 


iag  of  drcnmstances  and  declarations  of  tbe 
defendant,  in  our  opinion  is  sufficient  in  proba- 
tive force  to  justify  tbe  court  in  submitting  the 
case  to  tbe  Jury.    No  error. 


STATE  ex  rel.  BANKS  et  aL  v.  ANSBSU 
Governor.  (Supreme  Court  of  South  Carolina. 
Nov.  28,  1910.)  Mandamus  by  the  State,  on 
tbe  relation  of  H.  Banks  and  others,  against 
M.  F.  Ansel,  as  Governor.  On  application  for 
a  rule  to  show  cause.  Denied.  S.  H.  McGbee 
and  Weston  &  Aycock,  for  petitioner. 

PER  CURIAM.  Without  considering  or  de- 
termining whether  the  Governor  of  a  state  is 
subject  to  a  writ  of  mandamus,  the  court  is 
of  the  opinion  that  the  petition  does  not  state 
a  prima  facie  case  for  mandamus.  Tbe  applica- 
tion for  a  rule  to  show  cause  is  .therefore  re- 
fused. 


WATERS  T.  RODDBT,  Mayor,  et  al.  (Su- 
preme 0>urt  of  South  Carolina.  Jan.  7,  1911.) 
Application  by  J.  J.  Waters,  a  citizen  and  tax- 
payer, to  enjoin  John  T.  Roddey,  as  Mayor, 
and  others  as  the  Board  of  Aldermen,  of  the 
City  of  Rock  Hill,  from  Issuing  certain  bonds. 
Petition  dismissed.  Wilson  &  Wilson,  for  pe- 
titioner.    Spencer  &  Spencer,  for  respondents. 

HYDRICK.  J.  Tbis  Is  an  application,  by 
petition  to  this  court  in  tbe  exercise  of  its 
original  Jurisdiction,  asking  for  an  injunction 
to  restrain  tbe  city  coundl  of  Rock  Hill  from 
issuing  and  delivering  the  three  following  sets 
of  bonds,  to  wit:  Bonds  in  tbe  sum  of  $35,- 
000,  the  proceeds  of  said  bonds  to  be  applied 
towards  tbe  purchase,  establishment,  mainte- 
nance, or  increase  of  lighting  plants,  electric 
or  gas,  for  the  use  and  benefit  of  said  city  of 
Rock  Hill  and  its  inhabitants.  (2)  Bonds  in 
the  sum  of  $150,000,  the  proceeds  of  said  Ixjnds 
to  be  applied  towards  the  purchase,  establish- 
ment, maintenance,  or  increase  of  waterworks 
plants  for  the  use  of  said  city  of  Rock  Hill 
and  to  supply  the  citizens  thereof.  (3)  Bonds 
in  the  sum  of  $100,000,  the  proceeds  of  said 
Ixinds  to  be  applied  solely  for  the  purchase,  es- 
tablishment, maintenance,  or  Increase  of  a  sew- 
erage system  for  said  city  of  Rock  Hill  and 
its  citizens.  The  facte  of  the  case  appear  from 
the  petition  and  the  return,  to  which  the  peti- 
tioner Interposed  an  oral  demurrer.  It  appears 
from  the  facta  alleged  and  admitted  that  tbe 
conatitutional  statutes  have  been  complied  with. 
After  due  consideration  this  court  has  decided 
that  the  said  city  council  of  Rock  Hill  has  full 
power  to  issue  all  of  said  bonds  in  question. 
It  is  therefore  ordered  and  adjudged  that  the 
petition  herein  be   dismissed. 


ISirD  or  CUBES  nr  Vol.  68. 
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